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1.  In  GeneraL — MaJice  may  prompt  or  attend  any  injurious  act 
whatever.  It  figures  very  largely  in  the  law  of  crimes,  as  at  common 
law  a  crime  is  not  oommitted  if  the  mind  of  the  person  doing  the 
unlawful  act  is  innocent,^  and  it  is  especially  important  in  the  con- 
sideration of  such  offenses  as  ai'son,'  malicious  mischief/  libel  and 
slander/  and  murder/  wherein  it  is  regarded  as  of  the  essence  of  the 
crime  and  must  be  proven.  In  the  field  of  tort  actions  the  presence 
or  absence  of  malice  is  also  often  a  determining  factor/  and  it  is  a 
necessary  ingredient  in  such  actions  as  abuse  of  legal  process/  slander 
of  titl^®  libel  and  slander/  interference  with  trade,  calling  or  contract 

1.  For  a  general  consideration  of  the       5.  See  Homicide,  vol.  13,  p.  763  et 
part  which  guilty  intent  and  malice   seq. 

play  in  the  lai¥  of  crimes,  see  Criminal  6.  See  generally,  Torts. 

Law,  vol.  8,  p.  60  et  seq.  7.  See  Abusb  oj^  Process,  vol.  1,  pp. 

2.  See  Arson,  vol.  2,  pp.  496,  497.  101, 104. 

3.  See  Criminal  Law,  vol.  8,  pp.  8.  See  LTBEac  and  SLAirt*B,  vol.  17, 
299,  300.  p.  456. 

4.  See  Libel  and  Sl.vnder,  vol.  17,  9.  See  Ltbel  and  StANDisR,  VoL  17, 
p.  321  et  seq.  p.  321  et  seq. 
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§  2  MALICE  18  R.  C.  L. 

relations,*®  and  malicious  prosecution.**  Malice  is  not  an  essential 
element  of  false  imprisonment,  and  its  existence  or  non-existence  is 
immaterial,  except  to  increase  or  mitigate  the  damages.**  Nor  is 
malice  a  necessary  part  of  a  statutory  action  for  a  wrongful  attach- 
ment, unless  the  statute  contains  an  express  provision  in  this  respect.** 
Actual  or  compensatory  damages  are  not  dependent  on  proof  of 
malice,**  but  the  existence  of  actual  malice  may  be  shown  in  aggrava- 
tion of  damages,*^  and  ns  a  ground  for  punitive  damages.**  Malice, 
in  Xhe  coration  acceptation  ;of  th^  ttrm,  as  vsed^'in  evi-y-dty^talk, 
frequeijtly  means  hatr^dj.ill  will  or  hostility  eate»tained  by  otie  towiO'ds 
another.*'  In  its  legal  sense,  however,  the  term  has  a  very  different 
meaning,  although  it  must  be  admitted  that  while  the  courts  have 
often  attempted  to  arrive  at  a  perfectly  exact  and  satisfactory  definition 
of  the  term,  signifjiing  ite  legal  acceptation  in  a  form  at  once  clear 
and  concise,  no  very  satisfactory  permanent  results  have  been 
achieved.  The  differing  minds  of  different  courts  have  employed 
different  terms  and  language  in  an  attempt  to  convey  substantially 
the  same  meaning;  and  while  a  general  similarity  is  apparent  in  all 
the  definitions,  the  legal  miod  bas  not  yet  crystallized  the  substance 
of  the  term  into  a  terse  sentence  readily  comprehensible  by  the  average 
juror.*®  Moreover,  the  distinction  between  malice  in  law  and  rhalice 
in  fact  has  not  always  been  regarded  sufficiently  in  judicial  opinions, 
and  some  apparent  conflict  has  resulted.  Nor  does  the  term  *'malice'^ 
always  have  the  same  signification  in  law.  In  actions  for  maUcious 
prosecution,  the  word  has  sometimas  a  meaning  and  force  different 
from  what  it  has  in  actions  on  the  case  for  slander,** 

2.  What  Constitutes  Malice  in  Law. — Possibly  about  as  clear,  com- 
])rehensive,  and  correct  a  definition  of  malice  as  the  authorities  afford 
is,  that  it  is  a  condition  of  the  mind  which  shows  a  heart  regardless  of 
social  dutv  and  fatallv  l>ent  on  mischief,  the  existence  of  which  is 
inferred  from  acts  committed  or  words  spoken.*^    Another  rule  laid 

10.  See  Interference,  vol.  15,  pp.  McDonald  v.  Brown,  23  R.  I.  646,  51 
46,  5rt,  70,  84.  All.  213,  91  A.  S.  R.  66ft,  58  L.R.A- 

11.  See     Malicious     Prososcutiok,  768;  State  v.  Levelle,  34  S.  C.  120,  13 
post,  par.  16.  S.  E.  319,  27  A.  S.  R.  799. 

12.  See  False  Imprisonment,  vol.  Note:  10  L.R.A.(N.S.)  273. 

11,  p.  794.  18.  Martinet  v.  State,  30  Tex.  App. 

13.  For  a  full  consideration  of  the   129,  16  S.  W.  767,  28  A.  S.  R.  895; 
part  which  malice  plays  in  an  action    See  next  succeeding  paragraph. 

for  a    wrongful  attachment,  see  At-  19,  See  infra,  par.  4. 

TACiiMENT,  vol.  2,  p.  897  et  seq.  20,  Alien  v.  United  States,  164  tJ.  S. 

14.  See  Damages,  vol.  8,  p.  428.  492,  17  S.  Ct.  154,  41  U.  S.  (L.  ed.) 
16.  See  Damag£^,  vol.  8,  pp.  529,  528;  Morgan  v.  Durfee,  69  Mo.  469, 

652.  33  Am.  Rep.  508;  Spellman  v.  Rich- 

Ifi.  See  Damages,  voL  8,  pp.  585-  raond,  etc.,  R.  Co.,  35  S.  C.  475,  14  S. 

688,690.  E.  947,  28  A.  S.  R.  858;  Martinez  v. 

1/.  Tinker  v.  Colwell,  193  U.  S.  473,   State,  30  Tex.  App.  129,  16  S.  W.  767, 

24  S.  Ct.  505,  48  U.  S.  (L.  ed.)  764;   28  A.  S.  R.  895. 
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dowa  as  equally  correct  is  thus  defined:  Malice,  in^ts'  legal  sense^ 
means  the  intentions^l  doing  of  a  wrongful  act  towards  anotlier,  with- 
out legal  justificatioa  or  excuse/  or^  in  other  words,  tlie  wilful  viola- 
tion of  a  known  right.*  This  is  substantially  the  fainoufi  definition 
of  malice  by  Bay  ley,  J.,  in  Bronuage  v.  Proser  (4  Barn.  &  C.  247), 
w^hose  remarks  thereon  have  become  such  a  classic  in  the  law  that 
they  may  well  be  quoted  in  full.  They  are  as  follows:  ^^Malice  in 
common  acceptation  means  ill  will  against  a  person ;  but  in  ite  legal 
sense  it  means  a  wrongful  act,  done  intentionally,  without  just  cause 
or  excuse.  If  I  give  a  perfect  stranger  a  blow  likely  to  produce  death, 
I  do  it  of  malice,  because  I  do  it  intentionally  and  without  just  cause 
or  excuse.  If  I  maim  cattle  without  knowing  whose  they  are,  if  I 
poison  a  fi3hery  without  knowing  the  owner,  I  do  it  of  malice,  because 
it  is  a  wrongful  act  and  done  intientionally.  If  I  am  arraigned  of 
felony,  and  wilfully  stand  mute,  I  am  said  to  do  it  of  malice,  because 
it  is  intentional  and  without  just  cause  or  excuse.  If  I  traduce  a  man^ 
whether  I  know  him  or  not  and  whether  I  intend  to  do  him  an  injury 
or  not,  I  apprehend  the  law  considers  it  as  done  of  malice,  because  it 
is  wrongful  and  intentional.  It  equally  works  an  injury  whether  I 
meant  to  produce  an  injury  or  not."  •  Malice  has  been  otherwise 
variously  defined  a^  a  state  of  mind  which  prompts  a  con^scious  viola- 
tion of  law  to  the  prejudice  and  injury  of  another;  as  denoting  an 
action  flowing  from  any  wicked  and  corrupt  motive;  ♦  as  a  depraved 
inclination  on  the  part  ,of  a  person  to  disregard  the  rights  of  others, 
which  intent  is  manifested  by  bis  injurious  acts;*^  as  denoting  a 
wicked  intention  of  tlie  mind,  an  act  done  with  a  depraved  mind  and 
attendant  with  circumstanoea  wloich  indicate  a  ^ilful  disregard  of 
the  rights  or  safety  of  others ;  •  as  a  term  of  art  importing  wickedness 
and  excluding  a  just  iause  or  excuse; '  as  indicating  an  act  done  on 

1.  Maynar€  v.  Pirtttiep'a  Fi«|d  Ins^  2.  London  Guarantee,  etc.,  Co.  v. 
Co.,  34  Cal.  48,  91  Am.  Dec,  672;  Horn,  206  HI.  493,  69  N.  E.  526,  99 
Spies  v.  People,  122  111.  1,  12  N.  BL   A.  S.  R.  185. 

865,  17  N.  E.  898,  S  A.  S.  R.  320 :  Alt       «.  Tinker  v.  Colwell,  193  XJ,  S.  473, 
V.  State,  88  Neb.  259,  129  T  W.  432,   24  S.  Ct  505,  43  U.  S.  (L.  ed)  754; 
36  L.R.A.(N.S.)    1212;  MoDondd  v,.  Scbaffner  v.  Ehnnan,  139  111.  109,  28 
Brown,  23  R.  I.  546,  51  Atl.  213,  91   N.  E.  917,  32  A.  S.  R.  192,  16  L.R.A. 
A.  S.  R.  659,  .58  L.R,A.  768;  State  ¥.   134;  Com.  v.  York,  9  Mete.   (Mass.) 
Jackson,  36  S.  C.  487, 15  S.  E.  569,  31   93,  43  Am.  Deei  373. 
A.  S.  R.  890 ;  State  v.  McDaniel,  68  S.       4.  Com.  v.  Chance,  174  Mass.  245, 
C.  304,  47  S.  E.  384, 102  A.  S.  R.  661 ;   54  N.  E.  551,  75  A.  S.  R.  306. 
Martinez  v.  State,  30  Tex.  App.  129,       5.  McDonald   v.    Brown,    23   R.    L 
16  S.  W.  767,  28  A.  S.  R.  895;  Smith   546,  51  Atl.  213,  91  A.  S.  R.  659,  58 
V.  Nippert,  76  Wis.  86,  44  N.  W.  846,  LJl.A.  768. 
20  A.  S.  R.  26.  6.  Thiede  v.  Utah,  159  U.  S.  510,  1« 

Note:  33  A.  S.  R.  421.  S.  Ct.  62,  40  U.  S.  (L.  ed.)  237. 

See  also  Criminal  Law,  vol  8,  p,  7.  State  v.  MdDaniel,  68  S.  C.  304, 
63.  47  S.  E.  384,  102  A.  S.  R.  661. 
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purpose  and  with  evil  intent;*  as  a  formed  design  of  doing  mischief 
to  another — a  wicked  intention  to  do  an  injury  to  another .•  The  word 
"wilfully"  does  not  mean  maliciously.  "Wilfully"  implies  that  an 
act  done  in  that  spirit  is  done  knowin-rly  and  obstinately  and  per- 
ristently,  but  not  necessarily  maliciously.*^  Malice  need  not  exist 
for  any  defiiiite  period  of  time,  nor  does  the  law  fix  any  time  in  which 
it  must  existy  to  be  reeogniied  in  law.  For  instance,  malice,  if  clearly 
formed  in  the  mind  of  aa  individual,  though  it  exist  but  for  an  instant, 
is  as  clearly  detuLed  and  constitutes  malice  in  law  a^  much  as  though 
that  evil  intent  had  been  cherished  or  entertain^ed  for  a  week,** 

3.  Haliioe  as  a  Pr^mnption  of  Law.-^A  wroAgf ul  act  is  malicioucf 
if  the  injurious  consequences  following  it  are  tho^e  which  might 
natiu*ally  be  expected  to  result  from  it,  and  which  the  person  doing 
the  act  must  be  presumed  to  have  had  in  mind  at  the  time.**  In  other 
words,  while  actual  malice  is  ordUiarily  a  question  of  fact  for  the 
jury,  legal  malice  is  a  presumption  of  law,**  and  though  it  might  be 
true  that  in  the  commission  of  an  unlawful  act  the  defendant  was  not 
actuated  by  hatred  or  revenge  or  passion  toward  the  plaintiff,  neverthe- 
less, if  he  acted  wantonly,  doing  what  any  man  of  reasonable  intelli- 
gence must  have  known  to  be  contrary  to  his  duty,  and  purposely  prej- 
udicial and  injurious  to  another,  the  law  will  imply  malice.**  The  pre- 
sumption of  malice,  from  a  wrongful  and  injurious  act  wilfully  done, 
is  not  an  arbitrary,  technical,  or  artificial  rule  invented  for  the  par- 
ticular occasion,  but  is  the  result  of  a  mode  of  legal  reasoning  which  is 
of  general  application,  and  has  been  said  to  be  a  natural  inference 
drawn  by  a  fair  course  of  reasoning,  from  the  laws  of  nature,  the 
experienced  course  of  human  conduct  and  affairs,  and  the  connection 
usually  found  to  exist  between  certain  things,  and,  in  this  respect, 
j^tanding  on  the  same  footing  as  inferences  from  the  known  laws  of 
nature.  It  is  sometimes  called  malice  in  law,  in  contradistinction  to 
malice  in  fact,  because  the  law  draws  the  inference  from  the  fact.** 

4.  Improper  Motive  as  Bssence  of  Malice;  Malice  Required  in 
Various  Actions. — An  examination  of  the  many  deSnitions  of  legal 
malice  given  above  indici^ites  that  the  chief  common  factor  in  all  of 
them  is  a  wroiig  motive  of  some  kind,**  not  necessarily  any  positive 
malignity  or  corruption,  but  a  wilful  disregard  of  the  rights  of  others, 

8.  Lovett  V.  State,  30  Fla.  142,  11  62  N.  E.  668,  98  A.  S.  B.  587,  58 
So.  550, 17  L,R.A.  705.  I4.RA.  765. 

9.  Flora  First  Nat.  Bank  v.  Burkett,  13.  Jellison  v.  Goodwin,  43  Me.  287, 
101  111.  391,  40  Am.  Rep.  209.  69  Am.  Dec.  62. 

10.  Jellison  v.  Goodwin,  43  Me.  287,  14.  Colwell  v.  Tinker,  169  N.  Y.  531, 
69  Am.  Dec.  62;  Brown  v.  Brown,  124  62  N.  E.  6G8,  98  A.  S.  R.  587,  58 
N.  C.  19,  32  S.  E.  330,  70  A.  S.  R.  L.R.A.  765.  See  also  preceding  para- 
574.  graph. 

11.  Stnte  V.  Levelle,  34  S.  C.  120, 13  15.  Com.  v.  York,  9  Mete.  (Mass.) 
S.  E.  ni9,  27  A.  S.  R.  790.  93,  43  Am.  Dec.  373. 

12.  Cohvell  V.  Tinker,  169  N.  Y.  531,  16.  See  supra,  par.  2. 
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whether  it  be  to  oompfuas  some  unlawful  end,  or  some  lawful  eud  by 
unlawful  means,  or  to  do  a  wrong  and  unlawful  act  knowing  it  to  bo 
such.*'  Thus,  it  would  be  malice  enough  that  an  attachment  is  sued 
out  by  a  person  who  knows  that  he  has  no  cause  of  action,  for  this 
would  merely  be  to  vex,  harass,  and  injure  the  party  sued.*®  So 
the  forsaking  of  a  husband  or  wife  by  the  oiber  spouse  without  suffi- 
cient cause  is  said  to  be  a  malicious  abandonment.*^  Again,  in  an 
action  for  criminal  conversation,  the  fact  of  criminal  intercourse  being 
established,  malice  in  law  must  foUow,  and  the  circumstances  are 
important  only  on  the  question  of  damages.  A  person  voluntarily 
invading  and  destroying  the  marriage  relation  is  guilty  of  a  wilful^ 
wanton  act,  and  it  is  not  necessary  to  prove  that  he  was  moved  by 
hatred,  revenge,  or  passion  toward  the  husband.  The  law  in  such  a 
case  implies  malice,  and  the  judgment  that  follows  is  for  both  a  wilful 
and  a  malieious  injury  to  the  person  and  property  of  another.*®  Anger 
and  actual  malice  are  not  essential  elements  of  an  assault  and  battery ; 
it  is  sufficient  if  the  act  was  unwarranted  and  unjustifiable^  as  from 
a  reckless  and  wanton  disregard  of  human  life  and  safety,  malice  and 
an  unla^^'f  ul  intent  may  be  inferred.*  Malicious  mischief  is  the  wanton 
and  reckless  destruction  of  or  injury  to  property,  both  wilfulness  and 
nmlice  bang  inferred  when  the  unlawful  act  is  done  in  such  a  wanton 
and  reckless  spirit  as  to  show  a  mind  disposed  to  misdii^.'  Some 
authorities,  however,  hold  that  the  malice  necessary  to  constitute  the 
offense  of  malieious  mischi^  is  something  more  than  the  malice  which 
16  ordinarily  inferred  from  the  wilful  doing  of  an  unliawful'  act  with- 
out exeuee*,  the  woifd  "malicious"  in  this  kind  of  action  having  a  re- 
stricted meaning  from  that  given  to  it  generally  in  criminal  atatutes.* 
While  it  is  true  that  in  slander  or  libel  malice  is  the  gist  of  the  action, 
yet  the  t^nu  "malice"  is  always  u^ed  in  such  cases  in  a  legal  sense^ 
although  the  plaintiff  may,  if  he  Qhoo3e8,  prove  actual  malice  also  to 
enhance  the  damagee^    Aa  understood  in  ibis  class  of  actions,  malice 

17.  Jellisea  y.  Oeo4wiB,  43  )Ce.  287,  62  N.  E.  668,  98  A.  S.  B.  5S7»  58 
69  Am.  Dee.  62;  Patterson  v.  State,  85  L.R.A.  765.  affirmed  Tinker  v.  Col- 
Ga.  131,  U  S.  E.  620,  21  A.  S.  R.  weU,  193  TJ.  S.  473,  24  S.  Ct.  605,  4B 
152 ;  Flora  Fiwt  Nat.  Bank  V.  Burkfltt,  U.  S.  (L.  ed)  754.  See  generally. 
101  ni.  391,  40  Aan.  Rep.  209;  C<im.  Husbaw  and  Wii*,  vqL  13,  p.  1484 
▼.  York,  9  Mete.  (M«89.)  93,  43  Am.  et  sech 

Deo.  373;  Alexander  v,  Harrison,  38  1.  See  AssATJi/P  and  Battbrt,  vol.  2, 

Mo.  258,  90  Am.  Dec.  431 ;  State  v.  pp.  528,  829- 

Pike,  40  N.  H.  399,  6  Am.  Rep.  533,  2.  State  ▼.  Davis,  88  S.  C.  229,  70 

overruled  on  another  point  by  Hardy  S.  E.  811^  34  LJR.A.(N.S.)  295.    See 

V.  Pike,  56  N.  H.  227*  22  Am.  Rep.  Ckikzkal  Law,  vol.  8,  p.  301. 

441  3.  State  ▼.  Minor,  17  N.  D.  454, 117 

18.  Alexander  v.  Harriaon,  38  Mo.  N.  W.  528,  19  L.R.A.(N.S.)  273  and 
258,  90  Am.  Dec.  431.  note.     See  Criminal  Law,  vol.  8^  p. 

19.  Flora  First  Nat.  Bank  v.  Bar-  300. 

kett,  101  111.  391,  40  Am.  Rep.  209.  4.  See  Libel  akd  Slandeb,  vol.  17, 

I.  Colwell  V.  Tinker,  169  N.  Y.  631,   p.  433. 
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in  fact  implies  a  desire  and  an  intention  to  injure.  But  malice  in 
law  is  not  neoest<arily  inconsistent  with  an  honest  or  even  a  laudable 
purpose.  If  one  makes  a  false  accusation  against  another,  without 
knowing  it  to  be  false,  but  with  no  sufficient  cause  or  excuse,  it  is 
legally  malicious.* 

5.  Express  or  Implied  Malice. — The  distinction  between  actual 
malice,  or  malice  in  the  popular  sense  as  indicating  ill  will,  malevo- 
lence, grudge,  spite,  wicked  intention  or  enmity  towards  the  injured 
person,  and  malice  in  law  or  constructive  malice,  has  already  been 
attempted  to  be  drawn.*  The  question  is  still  further  complicated  by 
the  classic  division  of  malice  into  two  kinds,  express  or  implied,  this 
classification  being  of  especial  importance  where  the  crime  of  murder 
is  involved,  owing  to  the  general  recognition  in  the  law  of  different 
degrees  of  that  offense,  murder  in  the  first  degree  constituting  a  kill- 
ing with  express  malice,  and  murder  in  the  second  degree  being  a 
killing  with  implied  malice.'  Express  malice  does  not  mean,  neces- 
saril5%  malice  expressed  in  words,  but  is  defined  to  be  the  doing  of  a 
wrongful  act  with  a  sedate  and  deliberate  mind  and  formed  design, 
which  condition  of  the  mind  and  formed  design,  being  a  mental  con- 
dition and  not  ordinarily  susceptible  of  other  kinds  of  proof,  may 
be  evidenced  by  the  external  circumstances  attending  the  execution 
of  the  act.*  It  has  been  said  to  be  not  merely  the  doing  of  an  unlawful 
act  but  the  doing  of  it  designedly  and  with  preconceived  purpose,  at 
the  prompting  of  hatred  and  revenge.*  Implied  malice  is  defined  as 
that  which  the  law  infers  from  or  imptites  to  certain  acts.  Thu.«  when 
the  fact  of  an  unlawful  killing  is  established,  and  there  are  no  circum- 
stances in  evidence  which  t«nd  to  establish  the  existence  of  express 
malice,  nor  which  tend  to  mitigate,  excuse,  or  justify  the  act,  then 
the  law  implies  malice.*^  Similarly  in  cases  of  libel  or  slander  implied 
malice  is  said  to  be  shown  by  mere  proof  of  the  unauthorized  use  of  the 
defamatory  words  charged.^*  If  the  element  of  hatred,  revenge  or 
ill  will  toward  another  be  a  necessary  part  of  the  definition  of  express 
malice,  then  it  would  seem  that  the  difference  between  express  and 
implied  malice  is  only  that  between  malice  in  the  popular  sense  and 
malice  in  law.  On  the  other  hand,  it  has  been  held  that  there  is  no 
difference  in  the  nature  or  degree  of  the  malice  intended,  whether 
it  be  called  express  or  implied,  when  these  terms  are  used  in  their 
most  appropriate  sense,  and  that,  if  properly  applied,  they  refer  only 

5.  Jellison  V.  Goodwin,  43  Me.  287,  25  Tox.  33,  78  Am.  Dec.  520. 
69  Am.  Dec.  62.    See  Libel  and  Slan-  Note:  38  L.R.A.(N.S.)  1073. 
DER,  vol.  17,  p.  321.  9.  Note:  38  L.R.A.(N.S.)  1075. 

6.  See  supra,  par.  1,  2.  10.  Martirie*  v.  State,  30  Tex.  App. 

7.  See  Homicide,  vol.  13,  pp.  765,  129,  16  S.  W.  767,  28  A.  S.  R.  895. 
76fi.  IL  Gambrill  v.  Si-hooley,  95  Md.  260, 

8.  McWhirt's  Case,   3  (h^t.    (Va.)  52  Atl.  500,  63  L.R.A.  427.    See  Libwi 
594,  46  Am.  Dec.  196;  McCoy  v.  State,  and  Slakdbb,  vol.  17,  p,  412. 
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to  the  evidence  by  which  the  Existence  of  malice  is  established.^* 
Again,  it  has  been  said  that  malice  of  all  kinds  must  be  inferred, 
because  it  consists  in  a  quality  or  state  of  the  mind,  either  actual  or 
imputed.  Its  actual  existence  may  be  manifested  by  external  circum- 
stances, from  which  it  may  be  reasonably  inferred,  in  which  event 
it  is  express.  In  the  absence  of  those  external  circumstances  which 
make  it  manifest,  it  is  in  some  cases  imputed  as  a  legal  inference, 
without  reference  to  whether  it  exists  in  fact  or  not,  in  which  event  it 
is  said  to  be  implied.*'  To  summarize,  it  will  be  found  on  an  exam- 
ination of  .  the  decisions  that  the  courts  sonaetimes  use  the  word 
^'express"  in  the  senf^e  of  actual  lUalice  toward  an  individual  or  a 
number  of  individut^Is  a?  distinguished  from  constructive  or  fictitious 
malice;  sometimes  to  distinguish  between  the  methods  by  which 
malice  is  proved,  that  is,  as  between  presumptive  evidence  and  non- 
presumptive  evidence;  and  sometimes  in  the  sense  of  deliberation  or 
formed  design.  The  term  "implied*^  is  often  used  in  the  sense  of 
constructive  or  fictitious  malice  as  distinguished  from  actual  malice, 
and  it  is  also  used  in  the  seiise  of  ^^presuijied,''  to  distiiiguish  hi^tween 
presumptive  and  nonpresumptive  evidence.  Where,  for  example, 
it  is  said  that  malice  is  implied  from  tlie  use  of  a  deadly  weapon,  what 
is  usually  meant  is  that  actual  malice  is  presumed  from  the  use  of 
a  deadly  weapon.*^  In  fact,  such  confusion  has  been  created  that 
it  is  a  matter  of  the  greatest  difficulty,  if  it  is  not  quite  impossible, 
so  to  distinguish  between  express  and  implied  malice  as  to  render 
these  terms  intelligible  to  a  jury.** 

6.  Malice  as  an  Independent  Cause  of  Action. — ^It  is  a  general  rule 
in  the  law  of  torts  that  while  malicious  motives  may  make  a  bad  case 
worse,  an  act  lawful  in  itself  is  not  converted  by  a  malicious  or  bad 
motive  into  an  unlawful  act  so  as  to  make  the  doer  of  the  act  liable 
to  a  civil  action.**  In  other  words,  malice  in  and  of  itself  cannot 
nfford  a  basis  for  an  action.  In  accordance  with  this  general  principle 
it  is  well  settled  at  common  law  that  an  owner  of  land  may  erect 
thereon  a  structure  for  the  express  purpose  of  shutting  out  the  light 
and  air  from  adjoining  land  without  being  liable  to  an  action  there- 
for, his  motive  or  intent  in  building  such  a  structure  being  immaterial 
in  determining  what  right  the  owner  of  the  adjoining  land  has  in 

12.  Gambrill  v.  Schooley,  95  Md.  260,  Uhler,  75  Pa.  St.  467,  15  Am.  Rep. 
52  Atl.  500,  63  L.R.A.  427.  599;  Allen  v.  Flood,  [1898]  A.  C.  1, 

Note:  38  L.R.A.(N.S.)  1072.  67  L.  J.  Q.  B.  119,  17  Eng.  Rul.  Cas. 

13.  McCoy  V.  State,  25  Tex.  33,  78  285;  Quinn  v.  Leathern,  [1901]  A.  C. 
Am  Dec.  520.  495,  70  L.  J.  P.  C.  76,  85  L.  T.  N.  S. 

14.  Note:  38  L.R.A.(N.S.)  1073.  289,  17  Times  L.  Rep.  749,  65  J.  P. 

15.  See  Homicide,  vol.  13,  p.  765.  708,  50  W.  Rep.  139,  27  Eng.   Rul. 

16.  London  Guarantee,  etc.,  Co.  v.  Cas.  66,  1  British  Rul.  Cas.  197.  See 
Horn,  206  111.  493,  69  N.  E.  526,  99  Interference,  vol.  15,  pp.  70,  84. 
A.  S.  R.  185;   Glendon  Iron  Co.  v.  See  also  generally,  Torts. 
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(he  light  and  air  the  obstructioii  of  which  he  seeks  to  enjom.^^  This 
rule  has  not,  however,  gone  unquestioned,  it  having  been  declared 
that  no  man  has  a  legal  right  to  make  a  malicious  use  of  his  property 
for  no  benefit  or  advantage  to  himself,  but  solely  for  the  avowed 
purpose  of  damaging  his  neighbor.^®  There  is  also  authority  for  the 
proposition,  at  least  as  respects  interference  with  a  trade  or  calling,  that 
an  act  which  is  legally  right  when  done  without  malice  may  become 
legally  wrong  when  done  maliciously,  wantonly  or  without  reason- 
able cause.** 

17.  See    Adjoining    Lakdownbbs,       18.  See    Adjoining    Landowners, 
vol.   1,  p.  399;  Fences,  vol.  11,  p.   vol.  1,  p.  399. 
877.  19.  See  iNTKaraRBNOB,  vol.  16,  p.  7^. 


MALICIOUS  ABUSE  OF  PROCESS 

See  Abuse  or  Process,  vol.  1,  p.  101. 


malicious  mischief 

8«e  CiuWNAL  Law,  vol.  8,  p.  2Q9. 
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I.  Ijjtboduotoky 

1.  Scope  of  Article. — This  article  is  limited  in  its  scope  to  a  con- 
sideration of  the  responsibility  of  one  who  maliciously  and  without 
probable  cause  institutes  any  action  or  proceeding  either  civil  or  crim- 
inal against  another,  and  the  enforcement  of  such  responsibility. 
Related  matters,  such  as  the  malicious  misuse  of  legal  proeesB  to 
accomplish  some  purpose  not  commanded  or  warranted  by  the  writ/ 
wrongful  attachment  or  execution,^  and  th^  arrest  or  Other  restraint 
of  the  person  without  legal  authority,*  are  treated  at  length  elsewhere 
in  this  work  and  are  discussed  herein  only  in  so  far  ae  is  neceBsary  to 
distinguish  them  from  the  action  for  malicious  prosecution  ii^eii. 
The  liability  of  a  defendant  who  has  maliciously  and  witliout  probable 
cause  instituted  a  ci\il  suit  against  the  plaintiff  will  not,  in  general, 
be  treated  seflarately  from  the  liability  for  the  malicious  prosecution 
of  a  criminal  charge,  the  rules  of  law  governing  the  action  for  malicious 
prosecution  being  substantially  the  same  in  both  cases.^ 

2.  Definition,  Nature  aad  Diatiiictioiis. — ^An  action  for  malicious 
prosecution  is  an  action  for  damages  .by  one  against  whom  a  criminal 
prosecution  or  civil  suit  *  hari  been  instituted  •  maliciously,'  and  with- 
out probable  canaey*  after  the  termination  of  such  prosecution  or  suit 
in  favor  of  the  defendant  therein.^  As  applied  to  the  original  proceed- 
ings, a  malieioufi  prosecutioi>  has  been  aefined  as  one  that  is  begtm 
in  malice,  without  probable  cause  tp  believe  it  can  succeed,  and  which 
finally  ends  in  failure.^®  The  action  for  malicious  prosecution  is 
not  favored  in  law,  and  hence  has  been  hedged  about  by  limitations 
more  stringent  than  those  in  the  case  of  almost  any  other  act  causing 
damage  to  another,  and  the  courts  have  allowed  recovery  only  when 
the  requirements  limiting  it  have  been  fully  complied  with.  The  dis- 
favor with  which  the  action  is  looked  upon  is  especially  marked  in 
cases  where  the  suit  is  being  brought  for  the  institution  of  criminal 
proceedings  against  the.  plaintiff,  as  public  policy  favors  the  exposure 
of  crime,  which  a  recovery  against  a  prosecutor  obviously  tends  to 
discourage,^*    The  essential  distinction  between  such  an  action  and 

1.  See  Aeusb  ov  Procbss,  vol.  1,  p.  9.  Note :  L.K.A.1915D  2.     And  see 
101  et  seq.  infra,  par.  11  et  seq. 

2.  See  Attachmekt,  vol.  2,  p.  896  10.  Burt  v.  Smith,  181  N.  Y.  1,  73 
et  seq. ;  ExBCCTlONS,  vol,  10,  p.  1392  N.  E.  495,  2  Ann.  Cas.  576. 

et  seq.  11.  Ball  v.  Bawles,  93  Cal.  222,  28 

3.  See  TALSt  Impbi^onment,  vol.  11,  Pac.  937,  27  A.  S.  R.  174;  Russell  v. 
p.  789  et  seq.  Chamberlain,  12  Idaho  299,  85  Pac. 

4.  Stewart  v.  Sonnebom,  98  U,  S.  926,    9    Ann.    Cas.    1173;    Gorton    v. 
187,  25  U.  S.  (L.  ed.)  116.  Brown,  27  111.  489,  81  Am.  Dec.  245; 

Note :  93  A.  S.  R.  454,  455.  Cardinal  v.  Smith,  109  Mass.  158,  12 

6.  See  infra,  par.  3,  4.  Am.  Rop.  682;  Burt  v.  Smith,  181  N. 

6.  See  infra,  par.  7  et  seq.  Y.  1,  73  N.  E.  495,  2  Ann.  Cas.  576; 

7.  See  infra,  par.  16  et  seq.  Abrath  v.  North  Eastern  Railway  Co., 

8.  See  infra,  par.  19  et  seq.  11  App.  Cas.  247,  55  L.  J.  Q.  B.  457, 
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an  action  for  false  imprisonment  lies  in  the  validity  of  the  legal  process 
for  tlie  wrongful  use  pf  which  the  plaintiff  is  suing.  If  the  imj^rigon- 
ment  is  under  legal  process,  but  the  action  has  been  commenced  and 
carried  on  maliciously  and  without  probable  cause,  it  is  malicious 
prosecution.  In  such  an  action  the  imprisonment  cannot  be  false, 
for  it  is  upon  lawful  process,  and  hence  by  lawful  authority.  False 
imprisonment,  on  the  other  hand,  is  a  trespass  committed  against  a 
person  by  unlawfully  arresting  and  imprisoning  him  without  any 
legal  authority.**  In  the  action  for  false  imprisonment  the  plaintiff 
is  not  compelled  to  prove  a  terminatioin  of  the  previous  action  in  his 
favor,  want  of  probable  cause,  and  malice,  as  he  must  when  suing  for 
malicious  prosecution,  but  need  only  show  a  deprivation  of  his  liberty 
without  justific^ition.*'  Whether  or  not  an  action  for  malicious  prose- 
cution may;be  brought  when  the  action  complained  of  was  under 
void  or  irregular  process  will  be  discussed  later.**  The  distinction 
between  malicious  abuse  of  process  and  malicious  prosecution  appears 
to  be  this:  A  malicious  prosecution  consists  in  maliciously  causing 
process  to  be  issued,  whereas  a  malicious  abuse  of  legal  process  is  the 
employment  of  legal  process  for  some  unlawful  object  not  the  purpose 
which  it  is  intended  by  the  law  to  effect.**  To  recover  for  abuse  of 
process  it  is  not  necessary  for  the  plaintiff  to  show  that  the  former 
proceeding  has  terminated,**  and  the  necessity  of  proving  want  of 
probable  c^use  and  malice  is  by  no  means  clearly  settled.*'  Malicious 
arrest  is  the  term  applied  when  the. arrest  on  whith  the  action  for 
malicious  prosecution  is  based  was  under  civil,  as  distinguished  from 
criminal,  process.  The  action  for  a  malicious  arrest  differs  in  no 
e^iential  particulars  from  one  for  malicious  prosecution.**  ^  j 

55  L.  T.  N.  S.  63,  16  Eng.  Rul.  Cas.  103  N.  B.  637,  Ann.  Gas.  1915 A  e30, 

746;  Baxter  v.  Gordon  Ironsides,  etc.,  49  L.R.A.(N.S.>  753;  Sneeden  t.  Harr 

Co.,  13  Ont.  L.  Rep:  598,  7  Ann.  Cas.  riss,  109  N.  C,  340,  13  S.  E,  920,  14 

452.  L.R.A.  389;  Pittsburg,  etc.,  R.  Co.  v. 

12.  Pag©  V.  CidifflHs'  Banking  Co.,  Wakefield  Hardware  Co.,  138  N.  C. 
Ill  Ga.  73,  36  S.  E.  418,  78  A.  S.  R.  174,  50  S.  E.  571,  3  Ann.  Cas.  720  and 
144,  51  L.R.A,  463;  Gordon  v.  W^st,  note. 

129  Ga.  532,  59  S.  E.  232,  13  L.R.A.  l7.  ^vag^    v.    Brewer,    16    Pick. 

(N.S.)  549;  Everett  v.  Henderson,  146  (Mass.)  453,  28  Am.  Dec.  255;  Malone 

Mass.  89,  14  N.  E.  932,  4  A.  S.  R.  v.  Backer,  216  Mass.  209,  103  N.  E. 

284;    Gelzenleuchter  v.   Niemeyer,  64  637,  Ann.  Cas.  1915A  830,  49  L.R.A. 

Wis.  316,  25  N.  W.  442,  54  Am,  Rep.  (N.S.)  753;  Pittsburg,  etc.,  R.  Co-  v. 

616.  Wakefield  Hardware  CJo.,  138  N.   C. 

.    Notes:  26  A.  S.  R.  128;  67  A,  S.  R.  174,  .50  S.  E.  571,  3  Amu  Gas.  730 

408.  and  note.    And  see  Abd>ss  of  Proccss, 

13.  Notes:  28  A.  S.  R.  141;  21  Ann.  vol.  1,  p.  102  et  seq. 

Cas.  457,     And  see  Falsk  Imprison-  18.  Waters  v.  Winn,  142  Ga.  138, 

MBNT,  vol.  11,  p.  791  et  seq.  82  S.  E.  537,  Ann.  Oas.  1915D  1248, 

14.  See  infra,  par.  10.  L.R.A.19^15A  601.     And  see  Arrbst, 
16.  Note :  Ann.  Cas.  1915A  831.  vol.  2,  p.  487. 

16.  Malone  v.  Belcher,  216  Mass.  209, . 
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3.  Institution  ^S  Gionndless  CiyH  Suit  in  G«n6caL«^While  it  is  well 
fettled  both  in  Engkuad  ajQd  in  tkis  country  that  an  action  for  ma- 
licious prosecusUon  will  lie  against  one  who  has  maliciously  and  with- 
out probable  cause  procured  the  plaintiff  to  be  indicted  or  arrested  for 
an  offense  of  which  he  was  not  guilty/*  yet  as  to  the  availability  of 
such  remedy  in  the  <^ase  of  the  malicious  institution  and  prosecution 
of  a  civil  act&on  without  probable  cause,  the  authorities  differ  widely. 
In  England  before  the  statute  of  Marlbridge  (52  Henry  III),  an 
action  for  thie  malkiious  prosecution  without  probable  cause  of  a  mere 
civil  action  would  lie,  but  that  act  gave  to  the  defendant  who  had 
prevailed  in  the  eaiise  not  merely  his  costs,  but  also  his  damages,  and, 
to  make  apparent  the  purpose  of  Parliament  to  substitute  this  remedy 
for  the  action  for  ^malicious  prosecution,  these  costs  and  damages 
were  gitsen  only  in  actions  which  were  malicious,  and  not  in  all 
actions  gienerally.  .^Subsequent  legislation  in  England  shows  that  the 
statute  of  Marlbridge  was  enacted  not  as  a  general  law  regulating 
costs,  but  to  afford  a  summary  remedy  to  the  successful  defendant  in 
place  of  the  existing  right  of  action  to  recover  his  damages  on  account 
of  the  malicious  prosecution  of  a  civil  action  against  him.*  Ih  this 
country,  while  the  institution  of  a  civi)  Buit  maliciously  and  without 
probable  cause  is  generally  considered  to  constitute  a  sufficient  basis 
for  an  action  for  ibaHeious  prosecution  at  the  llistand^  of  one  who 
has  suffered  special  damage,*  the  authorities  dre  in  hopeless  conflict 
as  to  whether  the  malicious  prosecution  of  a  civil  action  without 
probable  csaise  is  a  legal  wrong  for  which  the  law  will  afford  redress, 
without  referenee  to  any  inquiry  touching  the  seizure. of  pi?operty,  the 
arrest  of  the  person,  or  other  special  cifoumstanoes.*  One  line  of 
decisions  follows  tJbe  English  doctrine  and  holds  that  in  such  cases 
the  successful  defendant  has  no  remedy,  despite  the  fact  that  his 
antagonist  prosecuted  against  him  naalioioualy  and  without  probable 
cause.  Against  the  right  of  recovery  it  is  urged  that  the  courts  are 
open  to  every  citizen  to  sue  upon  the  penalty  of  lawful  costs  only  if 
unsuccessful  and  jf  the  costs  are  inadequate  to  compensate  a  harassed 
defendant,  he  should  look  to  the  legislature,  not  the  couiis;  that  if 
reco\ery  were  allowed  in  such  cases  a  defendant  who  sets  up  a  ground- 
leas  defense  should  likewiee  be  penalised ;  and  that  such  actions  would 
lead  to  interminable  and  vexatious  litigation.  These  Considerations 
have  been  sufficient  to  cause  many  respectable  courts  to  deny  recovery 
where  no  special  injury  is  shown.*     Other  courts,  however,  reject 

19.  Krauae  v.  Spinel,  94  Cal.  310,  1.  K6lka  v.  Jones,  «  ^.  D.  461,  71' 

29   Pac.   707,  28  A.   S.   R.   137,   15  N.  W.  66&,  6*  A.  S.  ft.  6lB. 

L.R.A,   707;    Whipple   v.    Fuller,    11  2,  See  infra,  par.  4. 

Gonn.  682,  29  Am.  Dec.  330;  Rieger  v.  S.  Kolka  v.  Jones,  6  N.  D.  461,  71 

Knight,   128  Md.   189,   97   AtL   358.  N.  W.  668,  66  A.  S.  R.  615. 

L.R.A.1916E  1277;  Kolka  v.  Jones,  6  4.  Smith  ▼.  Michigan  Boggy  Co.,  175 

N.  D.  461,  71  N.  W.  558,  66  A.  S.  R.  HI.  619,  51  N.  E.  569,  67  A.  S.  R, 

615.  242  and  note;  Wetmore  v.  Niellinger, 
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this  view  and  hold  that  ifor  the  malicnons  prosecution  of  a  civil  action 
without  probable  cause,  the  plaintiff  therein  is  answerable  to  the 
defendant,  though  the  latter  was  not  arrested  nor  his  property  rightt; 
interfered  with  in  any  manner  and  tliat  statutes  awarding  costs  to  the 
successful  litigant  do  not  abridge  his  riglit  to  recover  for  such  a 
malicious  prosecution.  This  is  believed  to  be  the  more  generally 
approved  doctrine  at  the  present  time.*  It  is  argued  by  authorities 
taking  this  view  that  the  costs  which  the  law  gives  a  successful  party 
are  no  adequate  compensation  for  the  time,  trouble  and  expense  of 
defending  a  malicious  and  groundless  civil  action.  The  party  sued 
must  devote  some  time  to  the  defense  of  the  suit;  he  must  look  up  his 
evidence  and  employ  counsel.  This  waste  of  time  and  necessary 
expenditure  of  money,  by  its  results,  affects  the  property  of  the  defend- 
ant. For  these  expenses  the  costs  recovered  in  the  action  are  no  com- 
pensation at  all.*  That  the  action  would  lead  to  endless  litigation  is 
answered  by  saying  that  where  allowed  it  has  not  done  so.' 

4.  Special  Injury  as  Essential  to  Right  of  Action. — The  rule  before 
stated  as  prevailing  in  some  jurisdictions  that  the  mere  malicious 
prosecutioD  of  a  civil  suit,  without  more,  gives  no  cause  of  action  ^  has 

64  la.  741, 18  K.  W.  870,  52  Am.  Rep.  Ginley,  86  Ind.  538,  44  Am.  Rep.  343; 
465;  White  V.  International  Text  Book  Baxter  v.  Brown,  83  Kan.  302,  111 
Co.,  156  la.  210,  136  N.  W.  121,  42  Pac.  430,  34  L.R.A.(N.S.)  1026  and 
L.R.A.(N.S.)  346;  Potts  v.  Imlay,  4  note;  Brand  v.  Hinchman,  68  Midi. 
N.  J.  L.  330,  7  Am.  Dec.  603;  Bitz  v.  500,  36  N.  W.  664,  13  A.  S.  R.  362 
Meyer,  40  N.  J.  L*  252,  29  Am.  Rep.  and  note;  Antdiff  v.  June,  81  Mich. 
233;  Kolka  v.  Jones,  6  N.  D.  461,  71  N.  477,  45  N.  W.  1019,  21  A.  S.  R.  533 
W.  558,  66  A.  S.  R.  615  (stating  this  and  note,  10  L.RA.  621  and  note;  Mc- 
to  be  the  view  of  some  authorities,  but  Pherson  v.  Runyon,  41  Minn.  524,  43 
holding  the  contrary  to  be  the  rule  in  N.  W.  392,  16  A.  S.  R.  727  and  note; 
North  Dakota) ;  Cincinnati  Daily  Trib-  Virtue  v.  Creamery  Package  Mfg.  Co., 
un«  Co.  V.  Bmck,  61  Ohio  St.  489,  56  123  Minn.  17,  142  N.  W.  930,  1136, 
N.  E.  198,  76  A.  S,  R.  433  and  note;  L.R,A.1915B  1179;  Smith  v.  Burinis, 
Muldoon  V.  Rickey,  103  Pa.  St.  110,  106  Mo.  94,  16  S.  W.  881,  27  A.  S.  R. 
44  Am.  Rep.  346  note,  49  Am.  Rep.  329  and  note.  13  L.R.A.  59  and  note; 
117  mem. ;  Norcross  v.  Otis,  152  Pa.  McCormiek  Harvesting  Machine  Co,  v. 
St.  481,  26  Atl.  575,  34  A.  8.  R.  669;  Willan,  63  Neb.  391,  88  N.  W.  497, 
Abbott  v.  Thome,  34  Wasii.  692,  76  93  A.  S.  R.  449  and  note,  56  L.R.A. 
Pac.  302,  101  A.  S,  R.  1021,  65  L.R.A.  338;  Kolka  v.  Jones,  6  N.  D.  401,  71 
826;  Luby  v.  Bennett,  111  Wis.  613,  N.  V;.  558,  66  A.  S.  R.  615;  Closaon 
87  N.  W.  804,  87  A.  S.  R.  897,  56  v.  Staples,  42  Vt.  209,  1  Am.  Rep. 
L.R.A.  261.  316. 

Notes:  14  Am.  Dec.  599;  27  A.  S.  Notes:  14  Am.  Dec.  599;  1  A.  S.  R. 
R,  303;  39  A.  8.  R.  617;  93  A.  S.  R.  412;  34  A.  S.  R.  672;  87  A,  S.  R. 
466;  13  L.R.A.  59;  34  L.R.A.(N.S.)  909;  4  L.R.A.  256;  13  L.R.A.  59;  28 
1027.  L.R..A.(N.S.)  330. 

6.  Cooper  v.  Armour,  42  Fed.  215,       6.  MeCardle  v.   McGinley,  86   Ind. 
8  L.R.A.  47 ;  Eastin  v.  Stockton  Bank,   538,  44  Ara.  Rep.  343. 
66  Cal.  123,  4  Pac.  1106,  56  Am.  Rep.       7.  Kolka  v.  Jones,  6  N.  D.  461,  71 
77;  Whipple  v.  Fuller,  11  Conn.  582,   N.  W.  558,  66  A.  S.  R.  615. 
29  Am.  Dec.   330 ;  MeCardle  v.  Mc-       8.  See  supra,  par.  3. 
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no  application  in  cases  where  the  civil  action  has  deprived  the  plain- 
tiflF  of  his  personal  liberty,  taken  away  his  property,  or  injured  his 
business.'  But  a  person  in  possession  of  chattels  without  title  cannot 
maintain  an  action  for  damages  for  mali/'ious  prosecution  against  one 
who  wrongfully  institutes  a  replevin  action  against  him  for  them. 
In  the  first  case  the  plaintiflF  has  been  deprived  of  property  to  which 
he  was  lawfully  entitled.  In  the  second  his  only  injury  is  found 
in  the  defense  of  the  sruit.*^  So  where  the  other  requirements  for 
bringing  the  action  were  present,  recovery  has  been  allowed  where  the 
plaintiff's  property  has  been  held  up  by  garnishment ;  **  where  a 
summary  process  was  instituted  to  dispossess  a  tenant,  who  was  com- 
pelled to  give  bond  to  retain  possession ;  **  where  proceedings  were 
brought  against  a  party  ostensibly  for  the  purpose  of  winding  up  a 
partnership,  by  reason  of  which  he  was  kept  oat  of  possession  of  the 
property  and  suffered  loss  to  his  business ;  *•  where  the  action  brought 
was  an  extraordinary  proceeding  In  forcible  entry  and  detainer ;  ^f 
where  the  plaintiff  has  had  to  defend  himself  in  insaDity  proceedings 
instituted  against  him;  ^*  for  the  malicious  institution  of  bankruptcy 
proceedings ;  *•  where  he  has  been  arrested  and  held  to  bail  in  civil 
process,*'  and  where  he  has  been  subjected  to  proceedings  under  a 
search  warrant.**  According  to  the  weight  of  authority  procuring 
an  injunction  maliciously,  and  without  probable  eaiise,  is.  aJso  suffi- 
cient ground  for  ati  action  for  malicious  pffosecution)*-*  though  the??e 
are  decisions  to '  the  effect  that  no  action  for  malicious  prosecution 


^.  eiemwits  Y,  Odoriess  Excavating  v-  Sides,  57  Ind*  360,  26  Aw.  Rep, 

Apparatus  Co.,  67  Md.  461,. 605,  10  58. 

Atl.  442,  13  Atl.  632,  1  A.  S.  R.  409 ;  16.  T.  E.  Hill  Co.  v.   Contractors' 

Gore  y.  Condon,  87  JMd.  368,  39  Atl  Supply,  etc.,  Co.,  249  111.  304,  94  N. 

1*042;  67  A.  S.  R.  352,  40  L.R.A.  382;  B.  544,  34  L.R.A.(N.S.)  456  and  notfe; 

Powers  V.  Houghton,  159  Mich.  372,  Harvey  v.  Gartner,  136  La. .  411, .  67 

123  N.  W.  1108,  18  Ann.  Cas.  811  and  So.  197,  Ann.  Cag.  1916D  900  and  note; 

note,  28  L..RA.(KS.)  330  and  note.  GFoi^  ^V^'^s' R  ®4?40  LRA   i^t 

Note:  13  L.JIA.  59.  ^^th^^^^a^'     'd  i  'n       tS^      ^^ 

.  10.  Powers  v.  Houghton,  159  Mieh.  Note  •  16  Eng.  RiJ.  Cas.  755.  _ 

372, 123.N.W.  1108,18  Anil.  Cas.  811,  ^«J^f  ^f:^?^Jfii'^^^^^   ^^   ^'^' 

28  L.RA.(N.S.)  .380  and  note.  Sot^  14  Am  Def  600 

Jli  w^«m''«i''A''T'p^^^^  "•  ^^^^  ^-  Langenberg,  07  Mo.: 

^1?-^;^^^'  i  A:  ^-o^/S  917  1ft  ^^  11  S^-  ^3,  10  A.  S.  R.  322; 

12.  Slater  ▼.  Kimbro,  91  Ga.  217, 18  gpangler  t.  Booae,  103  Va.  276,  49 

S.  E.  296,  44  A.  S.  R.  19.  g  e  42^  1  Ann.  Cas.  995  and  note. 

18.  Lul?y.v.  Bennett,  111  Wis.  613,  .  ^^^^.  34  a.  S.  R.  672. 

87  N.  W.  804,  87  A.  S.  R.  8^7,  56  .  1^.  Rigger  v.  Knight,  128  Md.  189, 

L.R.A.  261.  97  Atl.  358,  L.R.A.1916E  1277;  Mark 

14.  Pope  v.  Pollack,  46  Ohio  St.  367,  v.  Hyatt,  135  N.  Y.  306,  31  N.  E.  1090, 
21  K  E.  356,  15  A.  S.  R.  608,  4  18  L.R.A.  275  and  note;  Powell  v. 
L.R.A.  255.  Woodbury,  85  Tt.  504,  83  AtL  541, 

15.  Kellogg  V.  Cochran,  87  Cd!.  192,  Ann.  Cas.  1914D  60e  and  note. 
25  Pac.  677,  12  L.R.A.  104;  Lockenour  Note:  14  Ato.  Dec.. 601. 

15 


§  5  JfAUCIOUS  PEOSECUTION.  18- R.  a  U 

will  lie,  and  that  the  injured  party's  only  remedy  is  on  the  injunction 
bond.*®  So  it  haa  been  held  in  numerous  cases  that  the  malicious 
levy  of  an  attachment  without  probable  cause  entitles  a  party  to  main- 
tain this  action/  and  the  fact  that  an  attachment  bond  has  been  given 
will  not  defeat  such  right.-  While  decisions  holding  that  there  must 
be  malice  and  want  of  probable  cause  to  allow  an  action  for  wrongful 
attachment  other  than  upon  the  attachment  bond  '  have  been  declared 
to  represent  the  minority  of  authority,*  if  the  wrongful  attachment 
is  relied  upon  as  a  ground  for  an  action  for  malicious  prosecution, 
these  requirements  must  certainly  be  meifi 

5.  Unfounded  Defenge  in  Civil  Suit. — Some  of  the  authorities  in 
arguing  against  the  right  of  action  for  malicious  prosecution  of  a 
civil  suit  in  the  absence  of  seizure  of  property,  arrest  of  the  persoi!, 
or  other  special  circumstances,^  urge  that  the  same  reasoning  which 
is  used  to  prove,  that  the  defendant  ought  to  have  damages  upon  a 
false  claim  would  also  prove  that  ,the  plaintiif  ought  to  have  damages 
upon  a  false  plea,  since  he  is  put  to  all  the  expense  of  a  trial  upon 
such  plea,  and  yet  can  recover,  nothing  therefor  but  his  lawful  costs.' 
It  has  been  held,  however,  in  the  few  cases  in  which  the  precise  point, 
has  been  presented  for  adjudication  that  in  a  civil  action  in  which 
the  defendant  answers  by  a  general  denial  and  veriifies  his  answer^ 
but  asks  no  affirmative  relief,,  and  judgment  is  finally  rendered  against^ 
him  in  the  action,  he  is  not  responsible  in  another  action  for  dam- 
ages for  expenses  incurred  in  obtaining  pr^of  to  sustain  the  allegations 
of  the  petition,  although  he  knew  at  the  time  he  answered  that  the 
allegations  '^were  true,  and  that  his  verified  denial  would  involve  the 
plaintiff  in.  coAsiderable  expense  to  establish  the  truth  thwreof .» 

20.  Gorton  v.  Brown,  2T  111.  489,  81  (N.S.)  1100.    And  see  Atoachment, 

Am.  Dec.  .245  and  note.    And  see  In-,  vol.  2,  p.  897. 
JUNCTIONS,  vol.  14,  p.  481  et  seq.  2.  Lawrence   v.   Hagerman,   56  111.' 

1.  Donnell  v.  Jones,  13  Ala.  490,  48.  68,  8  Am.  Rep.  674;  Spaids  v.  Barrett, 

Am.  Dec.  59 ;  Vesper  v.  Crane  Co.,  165  57  111.  289,  11  Am.  Rep.  10. 
Cal.   36,  130  Pac  876,   L.R.A.1915A       Note:  93  A.  S.  R.  4«. 
541 ;  Lawrence  v.  Hagerman,  56  111.       3.  Vesper  v.  Crane  Co.,  165  Cal.  36, 

68,  8  Am.  Rep.  674;  Spaids  v.  Barrett,  130  Pac.  876,  L.R.A.1915A  5U;  Wil- 

57  111.  289,  11  Am,  Rep.  10;  Brand  v.  liams  v.  Hunter,  10  N.  C.  545,  14  Am.. 

Hinchman,  68  Mich*  590,  36  N.  W.  Dec.  597. 
684, 13  A.  S.  R.  362;  McCormick  Hax-       4.  Note:  L.RA.1915A  54L  . 
vesting  Machine  Co,  v.  Willan,.  63  Neb.       5..  See  AttachjiUBnt,  vol.  2,  pp.  897, 

391,  88  N-  W.  497,  93  A:  S.  R.  449  900,  908. 
and  note,  56  L.RiA  338;  Williams  v.       6.  See  supra,. par.  3. 
Hunter,  10  N.  C.  5415,  14  Am.  Dec.       7.  Potts  v.Imlw^,  4  N.  J.  L.  330,  7. 

597;   Wbeidss  v.   Second  Nat.   Bank,  Am.  Dec.  603. 
1  Baxt.  (Tenn.)  469,. 25  Am.  Rep,  783;       Note:  34  L..R.A.<NiS.)  1026, 1027. 
Abbott  V.  Kimball,  19  Vt.  551^  47  Am.       8.  Baxter  v.  Brown,  83  Kan.  302, 

Dec.  708;  Ailstock  v.  Moore  Lime  Co.,  Ill  Pac.  430,  34  L.R.A.(N.S.)   1026 

104  Va.  565,  52  S.  E.  213,  113  A.  S.  and  note. 
R.  1060,  7  Ann.  Cas.  545,  2  L.R.A. 
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6.  Malicious  Pr^seoutiAii  as  a  Crimew — ^Im  a  few  states,  malicious 
prosecution  has  been  made  a  crime  by  statute.  The  object  of  such 
statutory  provision  ia  to  puni^  a  person  who,  without  probable  cause, 
actuated  by  malice,  not  in  good  faith,  institutes  a  criminal  prosecu- 
tion against  another  for  the  purpose  and  with  the  intention  to  vex, 
harass,  and  injiu^e  such  other  x^ersoa.  It  is  intended  to  prevent  ground*- 
less  prosecutions,  and  not  such  as  there  is  legal  evidence  to  justify  a 
reasonable  belief  that  the  person  f^osecuted  is  guilty  of  the  crime 
charged.  In  a  prosecution  for  this  offense  it  has  been  held  that  it 
is  immaterial  whether  oa:  not  the  alleged  malicious  prosecution  has 
terminated  at  the  tirde  of  the  filing  of  the  indictment  or  information, 
for  the  reason  for  the  rule  in  a  civil  suit  does  not  exist  in  the  crim- 
inal case.  But  although  not  expressly  required  by  the  statute,  it  ha^ 
been  decided  that  malice  and  want  of  probable  cause  must  be  shown, 
as  any  othier  construction  would  operate  against  public  policy  in,  deter- 
ring citizens  from  coiximendable  efforts  to  bring  criminals  to  justice.* 

II.   EfiOBN?WAl48  TO  MAJNTBaiANCB  OF  ACTION 

InetUution  of  Original  Proceeding$  by  Defendant 

7.  la  General. — ^To  maintain  an  action  f<»  malicious  pMsecution 
the  plaintiff  must  show  that  the  defendant  therein  was  responriljle 
for  the  institutioh  or  continuance  of  the  original  pttkseedihjBps  com- 
plained of.**  Where  the  defendant  did  not  institute  any  action  a^rainst' 
the  plaintiff,  or  cause  one  to  be  maintained,  he  cannot  be  held  in  an 
action  for  malicious  prosecution  for  giving  of  false  ahd  perjured 
testimony  against  the  plaintiff. **^  Where  he. states  the  bare  facts  as 
to  the  cOTidnct  of  a  third  person,  to  a  judicial  trffioe*,  and  the  latter 
erroneously  deems  a  crinle  to  hav^  been  committed,  amd  direct^  the 
third  person's  ariest,  the  informer  is  not  liable  to  the  pi^rson  arrested, 
as  for  malicious  prosecution.  It  is  the  oiRoer's  error  rather  than 
the  defendfiHit's  acts  which  are  the  cause  of  the  plaintiff's  injury.** 
On  the  same  principle,  n  prosecutor  is  not  liable  for  an  indictment. 

9.  Dempsey  v.  State,  27  Tex.  App.    (Va.)  j561,  24  Am.  Dec.  680;  Mclnt-osh, 
269,  11  S.  W.  372,  11  A.  S.  R.  193.   v.  Wales,  21  Wyp.  3^7,  134  Pac.  274, 

10.  Russell  V.  Chamberlain,  12  Idaho   Ann.  Cas.  1916C  273.' 
299,  85  Pac.  926,  9  Ann.  Cas.  1173;       Note:  26  A.  S-  R.  138. 

Johnson  v.  MiUer,  82  la.  693,  47  N.  W.  11.  McCIarty  v.  Bickel,  155  Ky.  254, 

903,  48  N.  W.  1081,  31  A.  S.  R.  514;  159  S.  W.  783,  50  L.R.A.(N.S.)  392; 

McCIarty  v.  Bickel,  155  Ky.  254,  159  Dunlap  v.  Glidden,  31  Me.  435, 52  Ajn. 

S.W.  783. 50  L.RA.(N.S.)  392;  Grant  Dee.   625;    Parker  v.   Huntington.   7 

V.  DeueU3  Rob.  (La.)  17,  3S  Am.  Dec.  Gray  (Mass.)  36;  66  Am.  Dee.  455. 

228:  Stephens  V.  Conley,  48  Mont.  352,  l2.Lunsford   v.    Dietrich,   93    Ala. 

138  Pac.  189,  Ann.  Caa,  1915D  958;  565,  9  So.  308,  30  A.  S.  R.  79. 

Chicago,  etc.,  R.  Co.  v.  HoUiday,  30  Notes:  26  A.  S.  R.  129;  36  L.R.A. 

Okla.   680,  120  Pac.  927,  39  L..R.A.  (N.S.)  231. 
(N.S.)  205;  Mowry  v.  Miller,  3  Leigh 
R.  C.  L.  Vol.  XVm.— 2.          17 
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1  wrought  in  b}'^  the  grand  jury,  if  that  body  found  it  in  disregard 
of  his  evidence;  as  woiild  be  the  case  were  they  to  find  an  indict- 
ment for  one  offense  when  the  prosecutor's  evidence  before  them  was 
to  the  commission  of  another.^'  So  it  has  been  held  that  a  person 
who  has  caused  a  search  warrant  to  be  issued  and  who  has  made 
the  affidavit  for  its  issuance  cannot  be  held  liable  as  for  malicious 
prosecution,  where  the  evidence  shows  that  the  officers,  instead  of 
executing  the  warrant,  wrongfully  arrested  the  person  whose  premises 
they  were  directed  to  search,  without  entering  the  premises  or  attempt- 
ing to  make  any  search,  and  there  is  no  evidence  connecting  in  any 
way  the  person  w-ho  caused  the  warrant  to  be  issued  with  the  unauthor- 
ized act  of  the  arresting  officers.**  That  the  defendant  at  the  request 
of  a  plaintiff  in  an  action  sighed  the  usual  undertaking  required  in 
arrest  and  bail  does  not  sufficiently  connect  him  wdth  the  proceed* 
ings  to  render  him  liable.**  Nbr  has  a  defendant  caused  a  prase- 
cution  when  he  acts  only  in  subordin-ation  to  the  prosecuting  attorney 
and  under  the  latter's  direction.  The  defendant's  malice  in  such  a 
case  is  immaterial.**  But  the  deferidant  is  sufficiently  connected  with 
the  prosecution  by  an  application  for  a  search  warrant,  on  the  ground 
that  goods  have  been  stolen,  and  are  concealed  on  a  person's  prem- 
ia6s»*7  and  the^o^e  r^s^Lt  fallows  if  the  indictment  against  tjbe  plain- 
tiff wag  preferred  at  the,  defendant's  insUmce,  whether  the  latter  appears 
of  record  to  be  the  prosecutor  or  not.*®  The  defendant  is  sufficiently. a 
prosecutor  to  sustain,  an  action  against  him  for  malicious  prosecution 
if  the  pro8e(»uticn  to  which  the  plaintiff  was  subjected  was  instituted 
at  the  defendant's  instance  arid  request  by  the  attorney  for  the  state.^* 
It  is  tvGt'  necessary  in  an  action  against  several  defendants  for  malicious 
prosecution  to  allege  that  all  of  thedefend&nt^  combined  in  instituting 
the  proceedings  complained  of,  as  persons  who  voluntarily  participate 
in  a  prosecution  after  it  is  instituted  are  equally  liable  with  those  who 
procured  and  instituted  it.*® 

8.  Proof  of  Defendant's  Connection  with  Proceedings. — No  par- 
ticular method  of  proof  is  necessary  to  connect  the  defendant  with' 
the  prosecution  alleged  to  have  been  instituted  by  him.  Thus  it  has 
been  held. that  to  show  that  the  defendant  instigated  the  prosecution, 
it  may  be  prov^  that  he  employed  counsel  therefor,  or  gave  instruc- 
tions, or  paid  expentSes,  or  procured  witnesses,  or  stated  that  he  had 

IS.  Leidiz  v.  Rawson,  1  Scam.  (111.)    Am.  Dee.  693. 
272,  29  Am.  Dec.  354,  18.  Kline  v.  Shuler,  30  N.  C.  484, 

14.  Ton  v.  Stetson,  43  Wash.  471,   49  Am.  Dec.  402. 

86  Pac.  668,  10  Ann.  Cas.  369.  19.  Grant   v.   Deuel,  3  Rob.    (La.) 

15.  Sneeden   v.   Harris,   109   N.    C.    17,  38  Am.  Dee.  228. 

349,  13  S.  E,  920.  14  L.R.A.  389.  -  20.  Russell  v.  Chamberlain,  12  Idaho 

16.  Yocum  v.  Polly,  1  B.  Mon.  (K^V-)  299,  85  Pae.  926,  9  Ann.  Cas.  1173 
368,  36  Am.  Dec.  583.  and  note. 

17.  MiUer  v.  Brown,  3  Mo.  127,  23 
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put  the  plaintiff  in  tlie  penitentiary,  or  that  the  defendant  was  in 
any  way  active  in  forwarding  the  suit.^  The  papers  iii  the  original 
action  are  probative  endence.  A  search  warrant  properly  idetitifi^d, 
with  indorsertient  and  return  of  the  officer  thereon,  shows  the  charge 
made  by  the  defendant,  followed  by  the  command  in  the  warrant 
to  search  the  plaintiff's  premises.*  Likewise  the  affidaxat  sworn  to 
by  the  defendant  in  instituting  the  prosecution  is  competent*  A 
certified  copy  of  the  indictment  has  been  held  admissible,  the  produc- 
tion of  the  original  being  unnecessary.*  If  the  proceedings  against 
the  plaintiff  were  before  a  justice  court,  it  has  been  held  that  the 
original  papers  and  docket  are  not  self  proving,  but  must  be  identi- 
fied and  authenticated,  either  by  sworn  copy  or  by  certificate  of  the 
magistrate.*  It  has,  however,  been  held  sufficient  to  prove  proceedings 
in  a  foreign  country  by  depositions  and  the  defc'ndant's  own  lettew, 
on  the  grouiid  that  requiring  copies  would  be  too  rigid  in  such  a 
case.*  To  prove  that  the  defendant  was  instrumental  in  proeiiring 
the  indictment  against  the  plaintiff,  a  member  of  the  grand  jury 
may  prove  that  the  defendant  carried  the  indictment  l^efore  this  grand 
jury,  and  may  te^stify  what  passed  between  the  defendant  and  the  jury, 
there  being  no  oath  of  secrecy  on  the  grand  jurors.' 

9.  Extent  to  Which  Proceeding  Must  Have  Been  Carried.— To 
what  extent  the  original  proceeding  must  have  been  carried  to  con- 
stitute the  basis  of  an  action  for  malicious  prosecution  does  not  seem 
entirely  .clear.  In  civil  case^  the  point  has  been  little  discus3fed.  It 
has  been  declared  to  be  quite  evident  that  iio  action  \Vould  lie  for 
the  malicious  prasecution  of  a  civil  action  if  the  plaintiff  had  not 
been  arrested  or  his  property  attached,  or  he  had  not  even  been 
summoned.^  It  has  often  been  held,  however,  that  the  mere  issu- 
ance of  various  forms  of  civij  process  for  service  or  other  execution 
is  sufficient,  independent  of  statute,  to  effect  the  commencement  of 
a  case  or  proceeding.*  As  to  the  stage  which  a  criminal  prosecu- 
tion must  attain  before  tlie  prosecutor  becomes  answerable  in  au 
action  of  malicious  prosecution  the  decisions  are  m  conflict,.'   The 

1.  Bitting  V.  Ten  Ryck,  82  Ind.  421,  6..  Young  v.  Gregory,  S  Gall  (Va.) 
42  Am.  Rep.  505.        '  446,  2  Am.  Dec.  55«. 

2.  Chicago,  etc.,  R:  Co.  v.  Holliday,  7.  ^^^lite  v.  Fox,  1  Bibb  (Ky.>369, 
30  Okla.  680,  120  Pac.  927,  39  LJl.A.  4  Am.  Dec.  643.  And  see  Gkand  Jury, 
(N.S.)  205.  •                                       .  vol.  12,  p.  1039.              -             '' 

3.  Seibert  v.  Price,  5  Watts  & '  S.  '  8.  Mitchell  V.  Donan$ki,  28  R:  I.  94, 
(Pa.)  438,  40  Am.  Dec.  525.  \  65  Atl.  OH,  125  A.  S.  R.  717,  12  Ann. 

4.  Yant  v.  McDaniel,  1  Brev.  (S.  C.)  Cas.  1019,  9  L.R;A.(N.8.)  171. 

173,  2  Am.  Dec.  660.  '  .          .  9.  Halberstadt  v.    New   York   life 

5.  Lunsford  v.  Dietrich,  8$  Ala.  250,  Ins.  Co.,  194  N.  Y.  1,  86  N.  E.  801,  16 
5  So.  461, 11  A.  S.  R;  37;  Hickman  v.  Ann.  Cas.  1102,  21  L.R.iL.(N;S.)  203. 
Griffin,  6  MoJ  37,  34  Am.  Dec.  124,  Note:  12  Ann.  Cas.  1022. 
overruled  on  another  point  by  Van-  And  see  Acttoks,  vol.  1,  p.  398  et 
sickle  V.  Brown,  68  Mo.  627.  seq. 
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majority  seem  to  affirm  that  it  is  not  until  an  arrest  has  beep  made 
that  a  cause  of  action  arise?/*  and  that  where  one  has  not  been  appre- 
hended nor  a  process  for  his  arrest  issued,  an  action  for  malicious 
prosecution  will  not  lie  merely  for  the  preferring  of  a  charge  before 
a  magistrate.**  On  the  other  hand,  it  is  held  by  some  authorities, 
and  apparently  with  the  better  reason,  that  the  person  accused  is 
injured  by  the  mere  fact  that  a  criminal  charge  is  maliciously  and 
wantonly  preferred  against  him,  whereby  his  reputation  is  injuriously 
affected  and  he  is  exposed  to  disgrace  and  infamy;  tliat  after  the 
charge  has  been  made^  and  the  person  accused  is  thereby  injured 
in  his  reputation,  its  dismissal  without  making  any  arrest, does  not 
ubsolve  the  prosecutor  from  liability.  An  action  should  li^  under 
such  circumstances,  it  is  asserted,  if  for  no  other  reason  than  to 
satisfy  that  principle  of  law  which  demands  an  adequate  remedy  for 
every  legal  wrong.**  In  some  jurisdictions  the  action  does  npt  lie  for 
the  nu?re  arreet  of  the  plaintiff,  without  further  proceeding,*'  but 
none  of  the  authorities  insist  that  any  actual  imprisonment  is  essential 
to  support  the  action.**  Proceedings  under  a  search  warrant  the 
issuance  of  which  has  been  brought  about  by  the  defendant  are  a 
sufficient  basis  for  an  action  for  malicious  prosecution.**  But  it 
b^  been  held  that  if  the  warrant  is  never  executed  there  is  no.  lia- 
bility, and  tl)e  defendant  cannot  be  held  responsible  for  the  unauthor- 
ized arrest  of  the  plaintiff  under  such  a  waiTant  where  he  did  not 
order  it.** 

10*  Effect  of  Want  of  Jurisdiction;  Void,  Irregular,  or  Defective 
Process  or  Proceedings^ — As  to  whether  ah  action  .for  malicious  prose- 
cution will  lie  where  the  court  in  which  the  original  proceedings  were 
instituted  was  without  jurisdiction,  there  is  a  conflict  of  authorities, 
some  holdipg  tliat  under  such  circumstances  trespass,  and  not  case, 
is  tJie  proper  remedy,*'  while  others  take  the  view  that  an  action 

10.  Mitchell  V.  Donanski,  28  R.  I.  gery,  and  in  pursuance  of  such  accusa- 
94,  65  Atl.  611,  125  A.  S.  B.  717  and  tion  -wscn  bound  over  to  appeair,  but 
note,  12  Ann.  Odd.  1019  and  note^  9  was  dischaxged  at  a  subsequent  session, 
L.R.A.(N.S.)  171  and  note.  no  indictment  having  been  preferred 

Notec  26  A-  3*  B.  130.                 ,  against  bim. 

11.  Cooper  V.  Armour,  42  Fed.  215^  13.  Note:  12  Ann.  Cas.  1021,  1022. 
8  L.RA.  47,  14.  Note:  26  A.  S.  R.  130. 

12.  Halberstadt  Vk  New  York  Life  16.  P^ge  v.  Citizens'  Banking  Co,, 
Ins.  Co.,  194  N.  t.  1,  86  N.  E.  801,  16  111  Ga.  73,  36  S.  E.  418;  78  A.  S.  B. 
Annj  Gas.  1102  and  not«,  21  L.R.A.  144,  51  L.RA,  463;  Chicago,  etc.,  R. 
(N.S.)  293  and  note.  Co.   v.    HolUday,   30 '  Okla.   680,   120 

Notes:  26  A.  S.  R.  130;  9  L.R.A,  Pac.   927,   39   LR.A.(N.S.)    205  and 

(N.S.)   171;  12  Ann.  Cas.  1021.  note;  Sprangler  v.  Booze,  103  Va,  276, 

In  Schoek  t.  McCheaney,  4  7eate9  49  S.  E.  42,  1  Ann.  Caa.  995  and  note. 

(Pa.)    507,  2  Am.  Dec  415,  it  was  Note:  10  Ann.  Cas.  372. 

held  that  malicious  prosecution  would  16.  Ton  v.  Stetson,  43  Wash.  471, 

lie  when  the  plaintiff  was  charged  be-  86  Pac.  668,  10  Ann.  Cas.  369. 

fore  a  justice  of  the  peace  with  for-  17.  Vinson  v.  Flynn,  64  Ark.  453, 
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on  the  oase  for  maliojiousproeeoulioii  will  lie  HDtwiftbetfltDding  the 
court's  want  of  jurisdiction,  provided  the  prooeedin^  were  maiieious 
and  unfound^d.i^  The  decisions  are  aldo  at  varianoe  aa  to  whether 
an  action  for  malicious  pfosecution  can  be  maintained  by  one  arrested 
on  a  charge  not  amounting  to  a  crime,  or  where  the  process  was  void; 
some  courts  denying  the  right  in  such  case  on  the  ground  that  no 
pi-oseeution  ever  legally  existed.**  Other  authorities,  however,  bold 
that  it  is  no  defense  to  an  action  for  malicious  prosecution  that  the 
complaint  or  affidavit  made  by  the  prosectrtor  failed  io  state  any 
offense,  or  .that  the  warrant  issued  thereon  was  void.**  As  pointed 
out  by  some  of  the  decisions  upholding  the  right  to  maintain  the 
action,  the  injury  to  the  accused  is  the  same,  whether  the  warrant 
is  legal  or  illegal,  the  defendamt  is  Iheeaaae  of  the  prosecution,  and 
since  he  has  done  all  he  could  in  furtherance  6f  it,  the  ofiicer's  ^rror 
should  not  excu^  l;iim.*  If  the  'pi^oceedings,  are  merely  irr^gular  or 
defective,  it  is  generally  conceded  that  t^e  aotion  £or  maUcious  prose- 
cution will  not  be  denied,  as  for  instance  where  a  crime  was  charged 
nominally,  but  the  information  or  a^Rd^vit  failed  to  state  facts  consti- 
tuting the  offense.^  or  was  formally  insu|Scient.* 

Termination  of  PYoceeding^  in  Plaintiff's  Fttvor 

II.  Necessity  for  Successful  Tenninatloii,— It  is  a  well  recognized 
requirement  tl>at  before  one  can  maintain  an  action  for  malicious 

43  8.  W.  146,  46  S.  W.  186,  39  L.a.A.  344,  72  Am.  Deo.  708;  Kramer  v.  Lott, 
415;  Bijcby  v.  Brnndige,  2  Gray  50  Pa.  St.  496,  88  Am.  Dec.  556  and 
(Mass.)  129,  61  Am.  Dec.  443  «id  jwte;  Segusky  ¥.  WiUiamff>  ^  &  a 
note.  414,  71   S.  E.  971,  36  L.R.A.(N.S.) 

Notes  t  26  A.  S.  R.  130 ;  93  A.  S.  B.  230  and  nolie< 
455;  2  L.R.A.(N.8.)  1102.  Notes:  30  A.  6.  R.  362;  2  L.BJl. 

18.  Stone  v.  Stevens,  12  Conn.  219,    (N.6.)  llOSetseq. 

30  Am.  Dte.  611 ;  Galhoiui  v.  Bell,  136  <0.  Shaul  v.  Brown,  28  la.  37, 4  Am. 

La.  149,  66  8o.  761,  Ann.  Cas.  19ll6D  Rep.  151;   Oalhoan  v.  Bell,  136  La. 

1165;  Antelifl  v.  Jane,  81  Mioh.  477,  149,   66    So.   761,   Ann.   Cas.   1916D 

45  N.  W.  1019,  21  A.  S.  R.  533,  10  1166;  Finn  v.  Frink,  84  Me.  261,  24 

L.R.A.  621;  Morris  v.  Scott,  21  Wend.  Atl.  851,  80  A.  S.  B.  348;  Williams  v. 

(N.  Y.)  281, 34  Am.  Disc.  236;  Ailstoak  Vanmeter,  8  Mo.  339,  41  Am.  Dec.  644 

¥.  Moora  lUne  Co.,  104  Va.  565,  52  and  note;  Dennis  v.  Ryan,  65  N.  Y. 

S.  E.  213,  113  A.  S.  R.  1060,  7  Ann.  385,  22  Am.  Hep.  835;  Mclntosk  v. 

Cas.   545,   2  L.R.A.(N.S.)    1100   and  Wales,  21  Wyo.  397,  134  Pao.  274, 

note.  Ann.  Cas.  1916C  273. 

Notes:  20  Am.  Dec.  97;  61  Am.  Dec.  Notes:  72  Am.  Dec.  710;  26  A.  S.  R. 

444;  26  A.  S.  R.  130;  2  l4.R.A.(N.S.)  129;  2  L.R.A.(N.S.)  1103;  36  L.R.A. 

1100  et  seq.  (N^.)  230. 

19.  Krause  v.  Spiegel,  94  Cal.  370,  1^  Williams  v.  Vanmeter,  8  Mo.  339, 
29  Pac.  707,  28  A.  S.  R.  137  note,  15  41  Am.  Dec.  644. 

L.R. A.  707 ;  Satilla  Mfg.  Co.  v.  Cason,  2.  Forrest  v.  Collier,  20  Ala.  175, 
98  Ga.  14,  25  S.  E.  909,  58  A.  S.  R.  56  Am.  Dee.  190;  Kline  v.  Shuler,  30 
287;  Mafaer  v.  AshmiBaii,  30  Pa.i  St.    K.  C.  484,  49  Am.  Dec.  402;  Chicago, 
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prosecution  against 'him  he  must  allege  and  prove  a  termination  of 
the  original  proceeding  in  his  favor,*  whether  such  proceeding  was 
a  wrongful  civil  action  or  criminal  proeecution.*  The  reason  for  the 
rule  ia  apparent.  Until  a  complaining  party  has  shown  that  the 
action  against  him  was  unsuccessful,  he  has  not  shown  that  he  ha* 
suffered  any  damage,  and  if  he  were  permitted  to  sue  before  he  had 
won  the  first  suit,  he  might  secups  a  recovery  for  the  bringing  of 
an  action  which  the  court  entertaining  such  cause  found  to  be  well 
brought.*    The  rule  that  a  malicious  prosecution  must  have  termi- 

etc,  R.  Co.  V.  Holliday,  30  Okla.  680,  Holliday,.30  Okla.  680,  120  Pac.  927, 

120  Pac.  027,  39  L.R.A.(N.S.)  205.  39  L.R.A.(N.S.)  205;  Pittsburg,  etc., 

Note:  2  L.R.A.(N.S.)  1106.  R.  Co.  v.  Wakefield  Hardware  Co.,  138 

3.  Wbeeler  V.  Nesbitt,  24  How.  M4,  N.  C.  174,  50  S.  E.  571,  3  Ann.  Caa. 

16  U.  S.  (L,  ed.)  765;  Crescent  City  720  and  note;  Fortman  v.  Rottier,  8 

Live  Stock  Co.  v.  Butchers'  Union,  etc.,  Ohio  St.  548,  72  Am.  Dec.  606  and 

Co.,  120  U.  S.  141,  7  S.  Ct.  472,  30  note;  Gaiser  v.  Hurleman,  74  Ohio  St. 

U.  S.  (L.  ed.)  614;  Hanchey  v.  Bnin-  271,  78  N.  E.  372,  113  A.  S.  R.  963 

eon,  175  Ala.  236,  56  So.  971,  Ann.  and  note;  Leuering  v.  National  Bank, 

Cas.  1914C  804;  Craig  v.  Zinn,  3  Penn,  87  Ohio  St.  117,  100  N.  E.  322,  Ann. 

(Deli)  117,  48  Atl.  192,.  94  A.  S.  R.  Cas.  1913E  917,  43  L.R.A.(N.S.)  611: 

77,  53  L.R.A.  715;  Gordon  v.  West,  Swepson  v.  Davis,  109  Tenn.  90,  7# 

129  Ga.  532,  59  S.  E.  232,  13  L.R.A.  S.  W.  65,  59  L.R.A.  501;  Scheibler  v. 

(N.S.)   549;  Doyle  v.  Sandpoint,  18  Steinburg,  129  Tenn.  614,  167  S.  W. 

Idaho  654,   112  Pac.   204,  Ann.   Cas."  866,  Ann.  Cas.  1915D  11(52;  Dempsey 

1912A  210,  32  L.R.A.(N.S.)  34;  Bit-  v„  State,  27  Tex.  App.  269,  11  S.  W. 

ting  V.  Ten  Evck,  82  Ind.  421,  42  Am.  372,  11  A.  S.  R.  193;  Graves  v.  Scott, 

Rep.  505;  Pierce  v.  Doolittle,  130  la.  104  Va.  372,  51  S.  E.  821,  113  A.  S. 

.333,  106  N.  W.  751,  6  L.R.A.(N.S.)  R.  1043,  7  Ann.   Cas.  480  and  note, 

143;  White  V.  Intel^atiohal  Text-Book  2  L.R.A.(N.S.)   927;  Ton  v.  Stetson, 

Co.,  156  la.  210,  136  N.  W.  121,  42  43  Wash.  471,  86  Pac.  668,  10  Ann. 

L..RA.(N.S.)  346;  Dunlap  v.  Gliddea,  Cas.  369;  Luby  v.  Bennett,  111  Wis. 

ai  Me.  436,  52  Am.  Dec.  625;  Turner  613,  87  N.  W.  804,  87  A.  S.  R.  897, 

V.  Walker,  3  Gill  &  J.  (Md.)  377,  22  56  L.R.A.  261  find  note;  Mcintosh  v. 

Am.  Dec.  329  and  note;  Cardival  v.  Wales,  21   Wvo.   397,  134  Pac.   274, 

Smith,  109  Mass.  158,  12  Am.  Rep.  Ann.  Cas.  1916C  273:  Baxter  v.  Oor- 

682;  Wood  v.  Graves,  144  Mass.  365,  ^on   Ironsides,  etc.,   Co.,   13   Ont  L. 

UN.  E  567,  59  Am.  Rep.  95;  Everett  p^p   599^  7  Ann.  Cas.  462;  Harris  v. 

v   Henderson,  146  Ma^.  89,  144  N.  E.  Rickerton,  24  Ont.  L.  Rep.  41,  Ann. 

^^^'\t'i^'^'^n'^'T^T,^'^T''^i   <^as.  1912A  443  and  note 

T*S'  ^^o\  ^3/^  ^'J'^^  u  Notes:  12  Am.  Dec.  265;  11  A.  8. 
A.  S.  R.  362;  Antchff  V.  June,  81  Mich,    p    .^17.  9/.  a    q    w    ^OQ.  na  a    q    t? 

477,  46  N.  W.  1019,  21  A.  S.  R.  533  ^0.  l^  f  %'  ^  ^^i  a  t  p  a  oan- 
and  note,  10  L.R.A.  621;  Moonev  v.  ^^^'^^^  A    S.  R.  471;  4  L.R.A.  260; 

Kennett,  19  Mo.  551,  61  Am.  Dec.  576;  ^J'-^'^'^^TW      iL                          ' 

Stephens  v.  Conley,  48  Mont.  352,  138  ^^,^^?-  ?"*•  ^^'  ^^^' 

Pac.  189,  Ann.  Cas.  1915D  958;  Mc-  .    ^  O'Bnen  v.  Barry,  106  Mass.  300, 

Cormick  Harvesting  Mach.  Co.  v.  Wil-  8  Am.  Rep.  329 ;  Docter  v.  Riedel,  96 

Ian,  63  Neb.  391,  88  N.  W.  497,  93  Wis.  158,  71  N.  W.  119,  65  A.  S.  R. 

A.  S.  R.  449,  56  L.R.A.  338;  Friel  v.  40,  37  L,R.A.   580. 

Plumer,  69  N.  H.  598,  43  Atl.  618,  Notes :  93  A.  S.  R.  470 ;  2  Ann.  Caa. 

76  A.  S.  R.  190;  Sneeden  v.  Hajfris,  .579.   . 

109  N.  C.  349,  13  S.  E.  !)20,  14  L.R.A.  6.  Gordon  v.  West,  129  Ga.  532,  59 

389  and  note;  Chicago,  etc.,  R.  Co.  v.  S.  E.  232, 13  L.R.A.(N.S.)  649;  Swep- 
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nated  before  a  suit  fordamag^.^an  be  based  thereon  lias,  however, 
been  held  not  to  apply  to  a  just  cause  of  action  in  respect  to  which 
the  only  grievance  is  that  an  excessive  attachment  of  goods  wjis  made, 
not  to  secure  the  debt,  but  to  injure  the  defendant*  So  where  the 
plaintijBP  is  suing  for  an  abuse  of  legal  process,  it  is  not  necessary  that 
he  show  termination  of  the  action  in  his  favor. ^  In  actions  for  mali- 
cious arrest  in  civil  cases  it  is  sometimes  held  that  the  main  action* 
must  be-  at  an  end  before  the  plaintiflF  can  begin,  but  sometimes  he  is 
not  obliged  to  wait  so  long.  As'  far  as  any  distinction  may  be  gathered 
from  the  cases  it  is  this :  Where  the  plaintiflF's  grievances  have  nothing 
to  do  with  the  result  of  the  original  action,  he  mfay  go  ahead 
without  regard  to  it;  otherwise  not.  If  a  judicial  determination  is 
required  before  process  can  issue,  an  action  for  malicious  prosecution 
cannot  be  brought  until  the  plaintiff  at  least  gets  the  process  out  of 
the  way.* 

12.  What  Is  Stfecessful  Terminatioii  Gendrally. — Some 'ai:rthoritie^ 
apparently  take  the  viiew  that  where  the  action  complained  of  \Va8 
a  criminal  prosecution,  nothing  leas  than  an  acquittal  will  be  a  suffi- 
cient showing  of  a  successful  terminatiMi  for  the  plaintiff  to  sup- 
port an  action  for  malicious  prosecution,  but  such  expres{?ions  are 
believed  to  be  mostly  dicta.*  To  require  a  trial  of  the  action  6n  tlie 
merits  resulting  in  an  acquittal  would  be  to  permit  a  prosecutor  to  do 
all  the  damage  which  a  malioious  prosecution  caii  possibly  effect, 
and  then  deny  the  accused  the  opportunity  to  vindicate  hiniself  by 
a  trial,  by  having  the  proceeding  quashed  or  dismissed,  and  thus 
escaping  all  liability  for  the  wtong  unlawfully  inflicted.  So,  as  a 
general  rule,  all  that  is  required  is  that  there  be  an  end  to  the  par- 
ticular proceeding.  That  the  party  can  again  be  brouglit  into  c^urt 
for  the  same  alleged  offense  will-  not  matter  if  in  order  to  do  this 
it  win  be  necessary  to  start  afresh. *•  The  weight  of  authority  in 
this  country  is  apparently  to  the  effect  tliat  the  entry  of  a  nolle  prosequi 
without  the  procurement  Or  consent  of  the  defendant  is  such  a  termi- 
nation of  a  proceeding  as  will  support  an  action  for  malicious  prope- 
cution,^*  though  in  England  knd  in  some  of  the  states  the  contrary 

son  V.  Davis,  109  Tenn.  99,  70  S.  W.      .9.  Cardival  v.  Smith,  109  Mass.  158^ 
65,  59  L.R.A.  501.  12  Am.  Rep.  682. 

6.  Zinn   v.   Ribe,   154  Mass.   1,  27       Note:  2  L.R.A.(N.S.)  929. 

N,  E.  772»  12  L.R.A.  288  and  not^.  10.  Notes :  39  Am.  Rep.  432 ;  26  A, 

For  a  full  disciission  of  the  question  S.  R.  135. 

as  to  when  the  cause  of  action  for  11.  Brown  v.  Randall,  36  Conn.  56^ 

wrongful   attachment   arises   and   he-.  4  Am.  Rep.  35;  White  v.  International 

comes    complete,    see    Attachmbnkt,  Text  Book  Co.,  156  la.  210, 136  N.  W.: 

vol.  2,  p.  902  et  seq.  121,  42  L.R.A.(N.S.)   346  and  note; 

7.  See  supra,  par.  2.    And  see  Abuse  Yoeum  v.  Polly,  1  B.  Mon.  (Ky.)  358, 
01"  PuooBSS,  vol.  1,  p.  102  et  seq.  36  Am.  Dec.  583;  Hatch  v.  Cohen,  84 

8.  Note:  2  L.R.A.(N.S.)  948.  N,  C.  602,  37  Am.  Rep.  630;  Wilkin- 
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view  obtains.**  In  any  event  it  would  seem  that  a  nolle  prosequi 
is  sufficient  if  followed  by  a  discharge  by  the  court,  and  the  accused 
has  had  no  hand  in  bringing  this  about.**  It  has  also  frequently 
been  held  that  there  is  a  sufficient  termination  where  the  action  is 
abandoned  either  by  the  prosecuting  attorney  or  the  complaining 
witness.**  Abandonment  of  the  prosecution  with  formal  discharge 
of  the  accused  makes  a  still  stronger  case.**  So  the  discharge  of  the 
accused  in  a  criminal  proceeding  by  the  eommittiag  magistrate  baa 
been  declared  to  end  the  prosecution  favorably  for  him.**  In  some 
jurisdictions  the  courts  are  open  to  the  accused  for  his  civil  action 
when  he  has  nothing  to  show  as  an  end  of  the  prosecution  except  a 
failure  of  the  grand  jury  to  indict  And  even  where  this  alone  is 
not  sufficient  the  failure  of  the  grand  jury  to  find  a  bill,  followed 
by  a  discbarge,  or  even  a  discharge  by  the  trial  court  before  which, 
the  plaintiff  is  bound  to  appear,  has  been  declared  to  be  all  that  is 
necessary.*'  Upon  a  disehaige  on  a  writ  of  habeas  corpus,  the  ques- 
tion is  whether  the  proceeding  against  the  accused  can  go  further. 
If  not,  there  is  a  sufficient  termination.  If,  on  the  other  hand,  the 
prosecution  may  still  go  on  and  the  accused  may  possibly  be  con- 
victed, his  discharge  on  habeas  corpus,  because  it  does  not  relieve 
him  from  the  duty  of  further  defending  himself,  cannot  support  hia 

son  V.  Wilkinson,  159  N.  C.  265,  74  v.  Brown,  28  la.  37,  4  Am.  Rep.  151; 

S.  E.  740,  39  L.R.A.(N.S.)  1215  and  Pe'ake  v.  Milaca  State  Bank,  120  Minn, 

note;  Scheibler  v.  Steinbui^,  129  Tenn.  465,  139  N.  W.  813,  Ann.  Cas.  1914B 

614,  167  S.  W.  866,  Ann.  Cas.  1915D  1284  and  note;  Graves  v.  Seott,  104 

1162  and  note.  Va.  372,  51  S.  E.  821,  113  A.  S.  R. 

Notes;   2  L.R.A.(N.S.)    942;   Ann.  1043  and  note,  7  Ann.  Cas.  480  and 

Cas.  1915D  1164,  1165.  note,  2  L.R.A.(N.S.)   927  and  note; 

Generally  as  to  the  eflfect  of  dismiaflal  Mcintosh  v.  Wales,  21  Wyo.  397,  134 

or  nolle  prosequi,  see  CanaKiAL  Law,  Pac.  274,  Ann.  Cas.  1916C  273;  Fan- 

vol.  8)  p.  152  et  stq.  court  v.  Heaven,  18  Ont.  L.  Kep.  492, 

12.  Cardival  v.  Smith,  109  Mass.  158,  15  Ann.  Cas.  153. 

12  Am.  Rep.  682.  Notes:  8  A.  S.  R,  608;  26  A.  S.  R. 

Notes:    2   L.R.A.(N.S.)    938,    943;  137;  16  Ann.  Cas.  1107. 

Ann.  Cas.  1915D  1166.  15.  Page  v.  Citizens'  Banking  Co., 

In  Graves  v.  Dawson,  130  Mass.  78,  111  Ga.  73,  36  S.  E.  418,  78  A.  S.  R. 

39  Am.  Rep.  429,  it  was  held  that  the  144  and  note,  51  L.R.A.  463.    * 

entry  of  nolle  prosequi  is  not  neces-  Note:  2  Li.R.A.(N.S.)  939. 

sarily  such  a  termination  of  a  crimmal  16.  St^wflUt  v.  Blair,  171  Ala.  147, 

proceeding  as  meets  the  requirements  54  So.  506,  Ann.  Cas.  1918A  925  and 

of  a  cause  of  action  for  malicious  pros-  note;  Graves  v.  Scott,  104  Va.  372, 

ecution.  51  8.  E.  821,  113  A-  S.  R.  1043,  7 

13.  Notes:     2    L.R.A.(N.S.)     938;  Ann.    Cas.  480,  2  L.R.A.(N.S.)    927 
Ann.  Cas.  1915D  1166.  and  note;  Cardival  v.  Smith,  109  Mass. 

14.  Brown  v.  Randall,  36  Conn.  56,  168,  12  Am.  Rep.  682. 

4  Am.  Rep.  35;  Craig  v.  Zinn,  3  Penn       Note:  26  A.  S.  R.  135. 
(Del.)  117,  48  Atl.  192,  94  A.  S.  R.       17.  Gilbert  v.  Emmons,  42  HI.  143, 
77,  53  L.R.A.  715;  Waters  v.  Winn,   89  Am.  Dec.  412  and  note. 
142  Ga.  188,  82  S.  E.  537,  Ann.  Cas.       Notes:  26  A.  S.  R.  135;  2  L.R.A-. 
1915D  1248,  L.R.A.1915A  601;  Shaul    (N.S.)  936,  940, 
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action  £or  malicious  proeecutioQ.^^  Diecharge  upon  quashing  aa 
indictment  satiafies  the  requirement  as  to  termination,  and  the  same 
has  been  held  true  where  the  prosecution  failed  to  furnish  security 
for  costs ;  but  a  discharge  of  bail  is  considered  insufHcient.**  Where 
two  indie tmente  were  returned  on  the  same  set  of  facte,  one  of  which 
was  quashed,  but  the  other  not  disposed  of  when  the  plaintiff  began 
his  action,  this  has  been  declared  not  to  be  a  termination  in  bis 
favor.*^  The  (Condition  that  the  action  must  have  terminated  favor- 
ably to  tlie  plaintiff  is  satisfied,  where  a  search  warrant  has  been 
issued,  by  failure  to  find  the  goods  on  the  execution  of  the  warrant.^ 
A  proceeding  cannot,  however,  be  ended  by  an  unauthorized  order 
by  a  compltunant  to  disregard  the  mandate  of  the  court  and  not 
issue  the  warrant.  Some  action  by  the  court  itself  in  discharging 
the  accused  or  recalling  the  warrant  is  necessary.'  It  is  not  essential 
to  the  maintenance  of  an  action  for  malicious  prosecution  based  on 
a  wrongful  civil  suit  that  there  should  be  a  disposition  of  such  suit 
on  the  merits,  but  it  is  sufficient  if  it  is  shown  that  the  civil  action 
is  at  an  end.'  The  rule  as  to  termination  does  not  require  that  all 
proceedings  that  may  be  had  or  are  required  in  an  action  finally  to 
work  out  or  enforce  the  rights  of  the  parties  shall  occur  before  a 
cause  of  action,  will  accrue  to  the  defeadant  therein  to  prosecute  the 
plaintiff  for  maliciously  commencing  and  carrying  on  such  action. 
It  requiroe  only  that  the  issues  material  to  the  questiop  qt  the  bona 
fides  of  such  action  shall  be  tried  and  closed  by  final  judgment  Thus 
it  has  been  held  that  an  alkgisd  .malicious  civil  suit  was  closed  by 
judfi^ent,  although  areeeiveir  appointed  to  preserve  the  property 
involved  bad  at  the  time  not  .made  his  repovt>' 

13.  Termination  lij  Compremis^  Settlement,  or  FUght*-^It  is  gen- 
erally held  that  where  the  origii^al  prooeedi&g  ihas  been  termiqatefl 
without  regard  to  its  merits  or  propriety  by  agreement  or  settlement 
of  the  parties,  or  solely  by  the  procurement  of  the  accused  as  a  matter 
of  favoi*,  or  as  the  result  of  some  act,  trick,  or  device  preventing  action 
and  consideration  by  the  court,  there  is  no  each  tenniniErtion  as  may 
be  availed  of  for  the  purpose  pf  an  action  for  malicious  prosecution.* 

•  *      * 

It  Notes:26A.  S.R.  137;2L.R.A.  Ann.  Cas.  1019,  9  L,R.A.(N.8.>'171. 

(N.S.)  936,    Generally  as  to  the  effect  3.  CardivaJ  v.  Smith,  109  Mass.  158, 

of  a  decision, in  habeae  corpus  proceed-  12  Am.  Rep.  682. 

iiigs,  see  Habeas  Corpus,  vol.  12,  p.  Note:  2  L.R.A.(N.S.)  947. 

1254  ek  seq.  4.  Luhy  v.  Bennett,  111  Wis.  613, 

19.  Note:  2  L.R.A.(N.S.)  937,  939,  87  N.  W.  804,  87  A.  8.  R.  897,  56 
940.  LJt.A.  261. 

20.  Qaiser  v.  Hurleman,  74  Ohio  St.  fi.  Craig  v.  Qiuii,  3  Penn.  (Del.)  117, 
271,  78  N,  E.  372,  113  A*  S.  R.  953.  48  Atl.  192,  94  A.  S.  R.  77  and  note, 

1.  Sprangler  v.  Booze,  103  Va..276,  53  UR.A.  715;  Waters  v.  Winn,  142 
49  S.  E.  42,  1  Ann.  Cas.  996.  Ga.  138,  82  S.  E.  537,  Ann.  Cas.  1915D 

2.  Mitchell  v.   Donanski,  28  R.   I.  1248  and  note,  L.R.A.;915A  601  and 
94,  U5  Atl.  611,  125  A.  S.  R.  717,  12  note;    White    V.    International    Text 
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The  reason  for  tliis  rule  is  that  where  the  termination  of  the  ease  is 
brought  about  by  a  compromise  or  settlement  between  the  parties^ 
underjjtnndingly  entered  into,  it  is  such  an  admission  that  there  was 
probable  cause  that  the  plaintiflf  cannot  afterwards  retract  it  and  try 
the  question,  which  by  settling  he  waived.*  Analogous  to  a  termina- 
tion of  the  proceedings  by  compromise  or  settlement  is  the  situation 
when  the  proceedings  are  dismissed  because  the  accused  has  fled  from 
the  jurisdiction  so  that  process  could  not  \ye  served  on  him,  and 
remained  out  of  the  jurisdiction  so  that  the  process  could  not  be  carried 
on.  This  is  not  a  successful  termination  for  the  plaintiff.  Having 
prevented  a  consideration  of  the  case  on  its  merits,  he  cannot  now  be 
allowed  to  claim  that  there  were  no  merits.'  The  general  rule  that 
compromise  or  settlement  of  the  original  proceedings  will  defeat  the 
action  for  malicious  prosecution  is  not,  however,  unqualified.  In  a 
considerable  numbet  of  cases  exceptions  are  created  to  the  effect  that 
the  settlement  nnist  have  been  voluntary  and  understandingly  made,* 
and  where  a  party  had  been  arrested  for  the  purpose  of  obtaining 
money  in  his  possession  as  agent,  and  to  avoid  being  taken  to  jail 
paid  the  money  under  protest  without  full  settlement  of  accounts,  it 
was  held  that  whether  the  payment  was  voluntarily  made  or  not 
wa''  a  jury  question,  and  the  court  could  not  say  as  a  matter  of  law 
that  a  voluntary  settlement  had  been  made.* 

14.  Effect  of  Appeal  from  Judgment. — ^The  existence  of  a  right  to 
appeal  from  the  judgment  in  the  original  action  does  not  of  iteelf 
prevent  the  judgment  from  being  such  a  favorable  terminatioa  an 
will  sustain  an  action  for  malicious  prosecution,  if  no  appeal  is  in 
fact  taken.^^  The  courts  are,  however,  divided  on  the  question  of 
the  effect  of  an  appeal -from  a  judgment  in  the  original  action  on  the 
right  to  maintain  suit  for  malicious  prosecution.  One  linp  of  authoii^ 
ties  sustains  the  view  that  the  right  to  com  iice  the  action  for  mali- 
cious proseeiition  acerues  on  the  rendition  of  the  judgment  in  the 
original  proceeding,  and  that  the  time  to  institute  the  action  is  not 
affected  by  the  appeal  or  writ  of  error.^*     Another  line  of  authori- 

Book  Co.,  156  la.  210,  136  N.  W.  121,       8. 'White  v.  International  Text  Book 

42     L.B.A.(N.S.)     346;     Morton     v.    Co.,  156  la.  210,  136  N.  W.  121,  42 

Young,  55  Me.  24,  92  Am.  Dec.  565;    L.R.A.(N.S.)   346;  Morton  v.  Young, 

Halberstadt  v.  New  York  Life  Ins.  Co.   55  Me.  24,  92  Am.  Dec.  566. 

194  N.  Y.  1,  86  N.  B.  801, 16  Ann.  Cas.       Notes :  L.R.A.1915A  601;  Ann.  Cas. 

1102,  21  L.R.A.(N.S.)  293;  Baxter  v.    1915D  1250. 

Gordon  Ironsides,  etc.,  Co.^  13  Ont.  L.       9.  White  v.  International  Text  Book 

Rep.  598,  7  Ann.  Cas.  452  and  note.    Co.,  156  la.  210,  136  N.  W.  121,  42 

Notes:  93  A.  S.  R.  471;  2  L.R.A.   L.R.A.(N.S.)  346. 
(N.S.)  945,  952.  10.  Luby  v.  Bennett,  111  Wis.  613, 

6.  Note:  7  Ann.  Cas,  454.  87  N.  W.  804,  87  A.  S.  R.  897,  66 

7.  Halberstadt   v.   New    York   Life.  L.R.A.  261. 

Ins.  Co.,  194  N.  Y,  1,  86  N.  E.  801,       Note:  93  A.  S.  R.  471. 
16  Ann.  Cas.  1102,  21  L.R.A. (X.S.)        11.  Levering  v.  National  Bank,  87 
293.  Ohio  St.  117, 100  N.  E.  322,  Ann.  Cas. 
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ties,  however,  holds  that  an  action  for  malicious  prosecution  will  not 
lie  pending  an  appeal  or  writ  of  error  in  the  original  proceeding, 
that  proceeding  being  considered  as  not  terminated  until  after  the 
rendition  of  judgment  in  the  appellate  court. ^*  It  would  seem,  how- 
ever, that  the  pendency  of  a  proceeding  in  error  may  be  a  good  reason 
for  a  stay  of  the  proceedings  in  the  action  for  maliciotifi  prosecution 
until  the  error  proceeding  is  disposed  of.*' 

15.  Proof  of  Successful  Termination. — The  plaintiff  in  a  suit  for 
msfliciouB  prosecution  may  show  the  judgment  of  acquittal  in ^  the 
original  prosecution  to  prove  termination  in  his  favor.  This  must 
of  necessity  be  allowed,  since  the  right  to.  bring  the  action  is  depend- 
ent, upon  the  failure  of  the  previous  action.  A  wholly  different  quies- 
tion  is  involved  when  the  acquittal  is  offered  to  prove  a  want  of 
probable  qause.  Where  want  of  probable  ^ause  is  held  not  to  be  ehpwn 
by  the  fact  of  acquittal^  evidence  of  such  acquittal  will  of  course  be 
limited  to  showing  successful  termination  for  the  plaintiflP.**  Evidence 
of  the  discharge  and  dismissal  of  the  accused  in  the  preX'ious  action 
is  likewise  admissible.**  If  the  original  proceedings  resulted  unfavor- 
ably to  the  accused  the  defendant  in  the  malicious  prosecution  action 
may  of  course  show  this.**  A  judicial  record  is  always  admissible  to 
prove  itaelf,  and  as  the  plaintiff'3  cause  of  action  is  based  upon  the 
commencement  and  termination  of  the  prosecution  against  him  in  a 
court  of  justice,  he  must  necessarily  be  bolh  allowed  and  required 
to  prove  such  commencement  and  termination  by  the  best  evidence.*' 
The  record  mast,  aa  in  other  cases,  be  properly  authenticated,*®  but 
when  proved  either  by  secondary  6r  .original  evidence,  so  that  it  would 
be  admissible  in  any  other  action  in  which  it  is  material,  it  must 
necessarily  be  admitted  in  an  action  for  malicious  prosecution  for 
the  purpose  of  proving  that  there  was  a  proseci^tion  and.  when  and 
how  it  ended.**  In  the  absence  of  stiituie,  certification  in  the  form 
required  for  domestic  records  is  sufficient.  And  a  variance  in  mere 
matter  of  form  between  the  record  of  acquittal  offered  and  that  pleaded 

1913E  917  and  note,  43  L.R.A.(N.S.)  68  S.  E.  9,  136  A.  Sw  R.  841,  21  Anm 

611  and  note.  Cas.  763;  Bekkeland  v.  Lyohs,  96  Tex. 

Note:  2  L.RA.(N.S.')  953.  255,  72  S.  W.  56,  64  L.E.A.  474. 

And  see  infra,  par.  51.  .    Note:  26  A.  S.  R.  164, 

12.  Notes:     2     L.R.A.(N.S'.)     953;  .    See  infra,  par.  23. 

Ann.  Cas;  1913E  920.     '  16.  Smith  v.  Clarkv37  Utah.  116, 14)6 

13.  Levering  v.  National  Bank,  B7  Pac.  653,  Ann.  Caa.  1912B  1366,  26 
Ohio  St.  117,  100  N.  R.  322,  Ann.  Cas.   L.R.A.(N.S.)  953.. 

1913E  917  and  note,  43  L.R.A.(N.S.)  18.  Note:  2^  A.  S-  R.  158. 

611;  Luby  t.  Bennett,  111  Wis.  6l3,  .    17.  Note:  26  A.  S..  R.  154. 

87  N.  W.  804,  87  A.  S.  R.  807,  56  18.  Lansford   v.   Dietrich,  86   Ala. 

L.R.A.  261.  260,  5  So.  461,  11  A.  S.  R.  37.  . 

14.  Mack  V.  Sharp,  138  Mich.  448,  ■  W.  Ward.  v.  Sutor,  70  Tex.  343,  8 
101  N.  W.  631,  5  Ann.  Cas.  109  and  S.  W.  51,  8  A.  S.  R.  606:  and  note.  • 
note;  Downingr  v.  Stone,  152  N.  C.  625,  Not^i  26  A..  S.  R.  154. 
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is  not  siufficieut  to  warrant  its  exclusion  as  evidence,  especially  when 
the  prosecution  out  of  which  the  acquittal  arose  was  for  a  misdemeanor 
only.*®  A  mistake  due  to  a  clerical  error  in  a  party's  initials  may 
be  explained  by  parol  so  that  the  plaintiff  may  show  he  was  the 
party  described  without  violation  of  the  rule  that  a  record  cannot  be 
impeached  or  contra4icted.^ 

Malice  .in  Institution  of  Proceedin'gs 

16.  In  General. — ^The  authorities  are  unanimous  in  holding  that 
it  is  essential  to  a  recovery  in  the  action  of  malicious  prosecution  t4iat 
the  action  or  prosecution  complained  of  must  have  been  maliciously 
instituted.*    The  term  malice  is  one  which  has  been  a  fruitful  source 

20.  Adams    v.    Lisber,    3    Blackf.  Slomer  v.  People,  25  III  70,  76  Am. 

(Ind.)  241,. 26  Am.  Dee.  102.  Dec.  786;  Gorton  v.  Brovn,  27  HI.  489, 

1.  Wheeled*  v.  Hanson,  161  Mass.  81  Am.  Dec.  245;  Boss  v.  Innis,  35  Dl. 
370,  37  N.  E.  382,  42  A.  S.  R.  408*  487,  85  Am.  Dec.  373  and  note;  Adams 
See  aJso  Records.  v.   Lisher,  3   Blackf.    (Ind.)    241,  25 

2.  Wbeeler  v.  Nesbitt,  24  How.  644,  Am.  Deo.  102  and  note;  Bitting  v. 
16  U.  S.  (L.  ed.)  765;  Stewart  v.  Ten  Eyck,  82  Ind.  421,  42  Am.  Rep. 
Sonnnebom,  98  U.  S.  187,  25  U.  S.  505 ;  Paddock  v.  Watts,  116  Ind.  146, 
(L.  ed.)  116;  Crescent  City  Live-Stock  18  N.  E.  518,  9  A.  S.  R.  832  and 
Co.  V.  Butchers*  Union,  etc.,  Co.,  120'  note;  Pierce  v.  Doolittle,  130  la.  898, 
U.  S.  141,  7  S.  Ct  472,  30  U.  8.  (L.  106  N.  W.  751,  6  LJR.A.(N.S.)  143; 
ed.)  614;  McMahon  v.  Annstrong,  2  White  v.  International  Text  Book  Co., 
Stew.  &  P.  (Ala.)  151^  23  Am.  Dec.  156  la.  210,  136  N.  W.  121,  42  L.R.A. 
304;  Lunsford  v.  Dietrich,  86  Ala.  250,  (N.S.)  346;  Yocum  v.  Polly,  1  B.  Mon. 
6  So.  461,  11  A.  S.  R.  37,  93  Ala.  565,  (Ky.)  368.  86  Am.  Dec.  583;  National 
9  So.  308,  80  A.  S.  R.  79;  Hanohey  v.  Life,  etc.,  Ins.  Co.  v.  Gibson,  101  S.  W. 
Bruneon,  175  Ala.  236,  56  So.  971, .  895,  31  Ky.  L.  Re^p.  101,  12  L.RA. 
Ann.  Cas.  1914C  804;  Kansas,  etc.,  (N.S.)  717;  McClarty  v.  Bickel,  155 
Coal  Co.  V.  Galloway,  71  Ark.  351,  74  Ky.  254,  159  S.  W.  783,  50  L.R.A. 
S.  W.  521,  100  A.  S.  R.  79  and  note;  (M.S.)  392;  Maloncy  v.  Doane,  15  La. 
Ball  V.  Rawles,  93  Gal.  222,  2B  Pac.  278,  35  Am.  Dee.  204  and  note :  Grant 
937,  27  A.  S.  R.  174  and  note;  Krause  v.  Denel,  3  Rob.  (La.)  17,  38  Am. 
V,  Spinel,  94  Cal.  370,  29  Pac.  707,  Dec.  228;  Dickinson  v,  Maynard,  20 
28  A.  S.  R.  137,  15  L.R.A.  707 ;  Car-  La.  Ann.  66,  96  Am.  Dec.  379 ;  Harvey 

penter  v.  Sibley,  153  Cal.  215,  94  Pac.  v.  Gartner,  136  La.  411,  67  So.  197,  ^ 

879,  126  A.  S.  R.  77,  15  Ann.  Caa.  Atin.  Cas.  19a6D  900 ;  Turner  v.  Walk-  •' 

484,  IS  L.R.A.(N.S.)  1143;  Vesper  v,  er,  3  Gill  &  J.  (Md.)  377,  22  Am.  Dec. 

Crane  Co.,  106  CaL  36,  130  Pac  876,  329  and  n»t«;  Lasky  v.  Smith,  115  Md.  ^ 

L.R.A.1915A  541;  Van  Meber  v.  Bass,  370,  80  Atl.  1010,  Ann.  Cas.  1913A  ^a 

40  Colo.  78,  90  Pac.  687,  18  L.R.A.  742;  Cardinal  v.  Smith,  109  Maas.  158,  » 

(N.S.)  49:  Slater  v.  Taylor,  31  App.  12  Am.  Rep.  682;  Antcliff  v.  June,  81 

(D.    C.)    lOOi   18   L.B.A.(N:S.)    77;  Mich.  477,  45  N.  W.  1019,  21  A.  S.  R.  ^ 

Coleman  v.  Allen,  79  Ga.  637,  5  S.  E.  533  and  note,  10  L.RA.  621;  Le  Clear  k 

204,  11  A.  S.  R.  44ft  and  note;  Page  v.  Perkins,  103  Mich.  131,  61  N.  W.  i 

V.  Citizen's  Banking' Co.,  Ill  Ga.  73,  357,   28    L.R.A.    627;    Beversdorf   v.  iiL 

36  S.  E.  418,  78  A.  &.  Bcl44  and  note.  Sump,  39  Minn,  496,  41  N.  W.  101,  «:; 

51  LJIA.  46S;  Russell  v.   Chamber-  12  A.  S.  R.  678;  Tabert  v.  Cooley,  46  ".j 

taiA,  12  Idaho  299^  85  Pac.  926,  9  Ann.  Minn.  360,  49  N.  W.  124,  13  L.'R.A.  ;>  <; 

Cas.  1173;  Leidig  v.  Ra/waon,  1  Seam;  463;  Williams  v.  Vanmeter,  8  Mo.  339, 

(111.)  272,  29  Am.  Dec.  354  and  note;  41  Am.  Deo.  644;  Alexander  y.  Harri- 
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of  confusion  in  the  law,  and  some  of  the  confusion  and  misunder- 
standing attendant  upon  the  use  of  the  word  also  appears  in  con- 
nection with  this  subject  of  malicious  prosecution.     Malice  is  not 
the  same  thing  as  failure  tp  act  as  a  reasonable  man  would  under 
the  circumstances.     It  is  distinguishable  from  mere,  negligence  in 
that  it  arises  from  some  purpose,,  while  negligence  arises  from  absence 
of  purpose.     The  characteristic  of  negligence  is  inadyertence,  or  an 
absence  of  an  intent  to  injure,'  but,  to  constitute  malice,  there  must 
have  been  a  motive  or  purpose,  and  it  must  have  been  an  improper 
one.*    And  malice  is  not  in  itself  the  same  thing  as  want  of  probable 
cause.*    As  to  what  constitutes  malice  in  the  sense  in  which  the  word 
is  used  in  actions  for  malicious  prosecution  it  is  riot  necessary  to  prove 
any  actual  spite,  ill  will,  or  grudge,  for  one  having  no  ill  will  against 
another  may  notwithstanding  be  guilty  of  the  malicious  prosecution 
of  him-*    It  may  be  stated  as  a  general  rule  that  a  wrong  act  done 
intentionally  without  legal  justification  constitutes  such  malice  iir  insti- 
tuting a  civil  action  as  wiU  support  an  action*  for  malicious  prosecu- 

son,  38  Mo.  25S,  90  Am.  Dec.  431;  43  Wash.  471,  86  Pac.  66^,  la  Arm. 
Stephens  v.  Conley,  48  M6nt.  352,  138   Gas.    360;    Simmonfi   t.    Gajrdnev,   46 

Pac.  189,  Ann.  Cas.  1915D  968;  Hatt  Wash.  982,  89  Pac,  987,  IaR.A.1915D 

V.  Leamins^  31  N.  J.  L.  321,  86  Awl  16;  Catzen  v.  Belcher,  64  W.  Va.  314, 

Dec.  213;   Howard  v.   Thompson,  21  61  S.  E.  930,  131  A.  S.  R.  903,  16 

Wend.  (N.  Y.)  319,  34  Am.  Dec.  238;  Ann.  €as.  716;  Mclntoeb  v.  Wales,  21 

Biirt  V.  Smith,  181  K  Y.  1,  73  N.  Bi  Wyo,  897,  .134. Pac.  274,  Ann.   Cas. 

495,   2   Ann.    Cas.   576;    WiUiams   v.  1916C   273;   Harris  v.  Bickerton,  24 

Hunter,  19  JjJ.  C,  545,  14  Am.  Dec»  Ont.  L.  Rep.  41,  Ann.  Cas.  1912A  443. 

597;  Pittsburg,  etc.,  R.  Co,  v.  Wake-  Notes:  12  Am,  Dec.  265;  34  Am. 

field  Hardware  Co.,  138  N.  C.  174,  50  Dec.  129;  61  Am.  Dec.  580;  1  A.  S. 

S.  E.  571,  3  Ann.  Cas.  720  and  note:  R.  412;  S6  A.  S.  B.  128,  149;  30  A, 

Chicago,  etc.,  R.  Co.  v.  Holliday,  30  S.  R.  758;  66  A,  S.  E.  631;  113  A. 

Okla.   680,  120  Pac,   927,  39  L.E.A.  S-  R.  69^;  4  L.R,A.  259;  3  Ann.  Cas. 

(N.S.)  205;  Graves  v.  Scott,  104  Va^  722;  l6  Eng.  Rul.  Cas.  755. 

372,  51  S.  E.  821,  113  A.  8.  R.  1043,  3.  Jenkins  v.  Gllligan,  131  la,  176, 

7  Ann.  Cas.  480,  2  L.R.A.(N.S.)  927;  108  N".  W.  237,  9  L.R.A.(N.S.)  1087. 

Scho6eld  v.  Ferrers,  47  Pa.  St.  194,  86  For  definitions  of  malice  generally,  see 

AnL  Dec.  532 ;  Kramer  v.  Lott,  60  Pa.  Malice,  ante,  p.  2. 

St.  475,  88  Am.  Dec.  556 ;  Graham  v.  4.  Wheeler  v.  Neabitt,  24  How.  644^ 

Bell,  1  Nott  &  McC.   (S.  C.)   278,  9  16tT.'S.  (L.  ed.)  765. 

Am.  Dec.  687;  KeJtonv,  Bevina,  Cooke  Note:  9  L.R.A.(N.S.]  108T. 

(Tenn.)  90,  5  Am.  Dec.  670;  Griflin  v.  And  see  infra,  par.  19  et  seq. 

Chubb,  7  Tex.  603,  58  Am.  Dec.  8a  5,  Lunsf ord  v.  Dietrich,  93  Ala.  565, 

and  note;  Dempsev  v.  State,  27  Tex-  9  So.  308,  30  A.  S.  R.  79;  Jenkins 

App.  269,,  11  S.  W.  372,  11  A.  S.  R*  v.  Gilli^an,  131  la.  176,  108  N,  W. 

193;  Abbott  V.  Kimball,  19  Vt.  551,  47  237,  9  L.R.A.(KS.)   1087;  Vance  v. 

Am.  Dec.  708;  Young  v,  Gregory,  3  Erie  R.  Co.,  32  N.  J.  L.  334,  90  Am. 

Call  (Va.)  446,  2  Am.  Dec.  656;  Ail-  Dec.  665;  Downing  v.  Stone,  152  N. 

stock  V.  Moore  Lime  Co.,  104  Va.  565,  C.  525,  68  S,  E.  9,  136  A.  S.  R.  841, 

62   S.  B.  213,  113  A.  S.  R.  1060,  7  21  Ann.  Cas,  753  and  note. 

Ann.  Cas.  545,  2  L.R.A.(N.S.)   llOO;  Kotes:  12  Am.  Dec.  267;  26  A.  S. 

Smita  V.  Hogan,  35  Wash.  290,  77  Pac.  R,  150;  4  L.R.A.  257;  21  Ann.  Cas. 

390,  1  Ann.  Cas.  297 ;  Ton  v.  Stetson,  759. 
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tion,*  and  that  malice  in  a  criminal  prosecution  is  mprely  the  institut- 
ing or  maintaining  of  such  prosecution  without  being  induced  so  to  do 
by  the  desire  to  bring  the  accused  to  justice.  If  this  design  is  present, 
and  its  influence  controlling,  the  action  of  the  prosecutor  is  not  mali- 
cious, though  influenced  to  some  extent  by  other  and  forbidden  con- 
siderations.' A  desire  to  deter  others  from  committing  crime  by 
making  an  example  of  the  offender  is  a  proper  motive.®  It  has  fre- 
quently been  held  that  the  institution  of  a  criminal  prosecution  for 
the  purpose  of  compelling  the  person  prosecuted  to  pay  a  debt  or  to 
turn  over  property  in  his  possession  constitutes  a  malicious  act  such 
as  will  support  an  action  for  malicious  prosecution.'  Actual  malice 
implies  a  wrongful  purpose  or  intent  in  the  mind  of  the  person  whose 
conduct  is  in  question,  and  in  an  action  for  malicioas  prosecution 
cannot  be  conclusively  presumed  or  legally  imputed  to  the  defendant 
as  principal,  from  the  knowledge  of  his  agent. ^^ 

17.  Existence  of  Malice  a  Question  of  Pact;  Inference  from  Want 
of  Probable  Cause. — In  an  action  for  malicious  prosecution  the  exist- 
ence of  malice  in  the  original  proceeding  is  always  a  question  of  fact 
eOkvhigively  for  the  jury.*^  It  must  be  found  by  them,  or  the  action 
cannot  be  sustained.  Hence  it  must  always  be  submitted  to  them  to 
find  whether  it  existed.  The  court  has  no  right  to  find  it,  nor  to 
instruct  the  jury  that  they  may  return  a  verdict  for  the  plaintiff'  with- 
out it,**.  That  the  defendant  was  actuated  by  malice  is  an  inference 
which  n^ay  be  drawn  from  proof  of  the  want  of  probable  cause," 

6.  Bitting  v.  Ten  Eyck,  82  Ind.  421,  (L.  ed.)  116;  Ball  v.  Rawtes,  93  Gal. 
42  Am.  Rep.  505;  Vance  v.  Erie  R,  222,  28  Pac.  937,  27  A.  S.  R.  174  and 
Ck).,  32  N.  J.  L.  334,  90  Am.  Dec.  665 ;  note ;  Pierce  v.  Dooiittle,  130  la.  333, 
Kolka.v.  Jones.  6  N.  D.  461,  71  N.  W.  106  N.  W.  751,  68  L.R.A.  143;  Reisan 
558,  66  A.  S.  R.  615.  v.  Mott,  42  Minn.  49,  43  N.  W.  691, 

Notes:  26  A.  S.  R.  150;  4  L.R.A.  18  A.  8.  R.  489:  Catiien  v.  Belcher,  64 
257;  21  Ann.  Cas.  756,  758.  W.   Va.   314,   61   S.   E.   930,  131  A. 

7.  Lunsford  v.  Dietrich,  93  Ala.  565,    S.  R.  903, 16  Ann.  Cas.  715. 

9   So.  308,  30  A.   S.  R.  79.  Notes:  10  A.  S.  R..  327;  21  A.  S. 

Notes:   26  A.  S.  R.  151;  21  Ann.  R.  546;  26  A.  S.  R.  161. 

Cai8.  757.  12.  Stewart  v.  Sonneborn,  98  U.  S. 

8.  Coleman  v.  Allen,  79  Ga.  637,  5  187,  25  U.  S.  (L.  ed.)  116. 

S.  E.  204,  11  A.  S.  R.  449.  '    13.  Lunsford    v.    Dietrich,    86   Ala. 

9.  White  V.  International  text  Book  250,  5  So.  461,  11  A.  S.  R.  37;  lUn- 
Co.,  156  la.  210,  136  N.  W.  121,  42  chey  v.  Branson,  175  Ala.  236,  56  So. 
L.R.A.  (N.S.)  346 ;  Jackson  V.  Linning-  971,  Ann.  Cas.  1914C  804;  Stone  v. 
ton.  47  Kan.  396,  28  Pac.  173,  27  A.  Stevens,  12  Conn.  219,  30  Am.  Dec. 
S.  R.  300;  Schofield  v.  Ferrers,  47  611  and  note;  Lawrence  v.  Ha^^rmaii, 
Pa,  St.  194,  86  Am.  Dec.  532.  56  111.  68,  8  Am.  Rep.  674;  Paddock 

Note:  21  Ann.  Cas.  761.  V.  Watts,  116  Ind.  146,  18  N.  B.  518, 

10.  Reisan  v.  Mott,  42  Minn.  49,  43  9  A.  S.  R.  832;  National  Life,  etc*,  In& 
N.  W.  691.  18  A.  S.  R.  489,  Co.  v.  Gibson,  101  S.  W.  895,  31  Ky. 

IL  Wheeler  V.  Nesbitt,  24  How.  544,  L.  Rep.  101,  12  L.R.A.(N.S.)  717; 
16  U.  S.  (L.  ed.)  765;  Stewart  v.  Grant  v.  Deuel,  3  Rob.  (La.)  17,  38 
Sonneborn,  98   U.    S.   187,  25  U.   S.    Am.   Dec.   228;    Ulmer  \\   Leland,   1 
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but  such  inference  is  one  of  fact  to  be  drawn  by  the  jury,  and  not  a 
conclusion  of  law,**  nor  is  the  inference  one  which  tlie  jury  are 
required  to  make  merely  because  they  may  find  a  want  of  probable 
cause.**  Even  if  there  was  no  probable  cause  for  the  prosecution, 
but  it  is  shown  there  was  in  fact  no  wrongful  motive,  the  action  foi 
malicious  prosecution  cannot  be  maintained,  and  a  verdict  for  tlie 
plaintiff  will  be  set  aside.**  That  only  actual  damages  were  assessed 
where  the  jury  might  liave  in  addition  given  exemplary  damages 
affords  no  reaaon  for  setting  aside  the  verdict  on  the  ground  that 
such  a  finding  shows  no  malice  was  present.* '^  If  there  was  no  malice 
in  fact,  no  verdict  at  all  should  have  been  given.  Malice  is  essential 
to  the  maintenance  of  any  such  action,  and  not  merely  to  the  recov- 
ery of  exemplary  damages.^^ 

18.  Proof  of  Malice  or  Absence  Thereof,^ — The  admissibility,  weight 
and  sufficiency  of  evidence  as  to  the  presence  or  lack  of  malice  are 
determined  by  the  general  rules  of  evidence.**  Evidence  tending  to 
prove  actual  ill  will  on  the  part  of  the  prosecutor  towards  the  accused  is 

Greenl.  (Me.)   135,  10  Am.  Dec.  48;  1916C   273;    Sutton   v.   Johnstone,   1 

Plummer  v.  Dennett,  6  Greenl.  (Me.)  Rev.  Rep.  267,  1  T.  R.  493,  1  Bro.  P. 

421.   20   Am.   Dec.   316;    Marriam   v.  C.  76,  1  Eng.  Rul.  Cas.  766:  Harris 

Mitehell,   13  Me.   439,   20   Am.   Dec.  v.  Bickerton,  24  Ont.  L.  Rep.  41,  Ann. 

514  and  note;   Turner  v.  Walker,  3  Ca«.  1912A  443. 

Gill  &  J.  (Md.)  377,  22  Am.  Dec.  329;  Notes:  12  Am.  Dec.  267;  93  A.  S. 

Reed  v.  Home  Savings  Bank,  130  Mass.  R.  462;  4  L.R.A.  257;  21  Ann.  Cas. 

443,  39  Am.  Rep.  468 ;  Bravd  V.  Hinch-  7«0. 

man,  68  Mioii.  590,  36  N.  W.  664,  13  14.  Stewart  v.  Sonuebom,  98  U.  S. 

A.  S.  E.  362;  Davis  v.  McMillan,  142  187,  25  U.  S.  (L.  ed.)  116;  Smith  v. 

Mich.  391,  105  N.  W,  862,  113  A.  6.  Burrus,  106  Mo.  94,  16  S.  W.  881,  27 

R.  583,  7  Ann.   Cas.   854,  3  L.R.A.  A.  S.  R.  329,  13  L.R.A.  69;  Schofleld 

(N.S.)  928;  Price  v.  Minnesota,  etc.,  v.  Ferrens,  47  Pa.   St.  194,  86i  Am, 

R.  Co.,  130  Minn.  229,  153  N,  W.  532,  Dec.  532. 

Ann.    Cas.    1916C   267;    Hickman   ▼.  Note:  93  A.  S.  R.  462. 

Griffin,  6  Mo.  37,  34  Am.  Dec.  124;  16.  Pierce  v.  Doolittle,  l30  ta.  333, 

Williams  v.  Vanmeter,  8  Mo.  339,  41  106  N.  W.  751,  6  L.R.A. (N.S.)   143; 

Am.  Deo.  644;  Vance  v.  Erie  R.  Co.,  Chicago,  etc.,  E.  Co.  v.  Holliday,  30 

32  N.  J.  L.  334,  90  Am.  Dec.  665;  Okla.   680,   120   Pac.   927,   39  L.R.A. 

Plummer  v.  Gheen,  10  N.   C.  66,  14  (N.S.)  205;  Ton  v.  Stetson,  43  Wash. 

Am.  Dec.  572;  Chicago,  etc.,  R.  Co.  471,  86  Pac.  668,  10  Ann.  Cas.  369. 

V.  Holliday,  30  Okla.  680,  120  Pac.  Note:  26  A.  S.  R.  149. 

927,  39  L.R.A.(N.S.)    205;   Schofield  16.  Graham  v.  Bell,  1  Nott  &  McC. 

V.  Perrere,  47  Pa.  St.  194,  86  Am.  Dec.  (S.  C.)  278,  9  Am.  Dec.  687;  Madison 

532;  Madison  v.  Pennsylvania  R.  Co.,  v,  Pennsylvania  R.  Co.,  147  Pa.   St. 

147  Pa.  St.  509,  23  Atl.  764,  30  A.  509,  23  Atl.  764,  30  A.  S.  R.  756. 

S.  E,  756  and  note;  Kelton  v.  Bevins,  17.  Gulf,  etc.,  R.  Co.  v.  Jamies,  73 

Cooke  (Tenn.)  90,  50  Am.  Dec.  670;  Tex.  12,  10  S.  W.  744,  15  A.  S.  R. 

Griffin  V.  Chubb,  7  Tex.  603,  58  Am.  743. 

Dec.  85;  Gulf,  etc.,  R.  Co.  v.  James,  18.  Stewart  v,  Sonneborn,  98  U.  S. 

73  Tex.  12,  10  S.  W.  744,  15  A.  S.  B.  187,  25  U.  S.  (L.  ed.)  116. 

743;  Classon  v.  Staples,  42  Vt.  209,  1  19.  See  Evidence,  vol.  10,  pp.  926, 

Am.  Rep.  316;  MoTnJ»sh  v.  Wales,  21  1003  et  seq. 
W^yo.  397,  134  Pac.  274,  Ann.   Cas. 
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always  admissible  for  the  purpose  of  raising  the  inference  that  the. 
prosecution  was  induced  by  malice.  Such  ill  will  or  malice  may  be 
established  to  the  satisfaction  of  the  jury  from  the  conduct  as  well 
as  language  of  the  prosecutor.**  The  defendant's  conduct  and  decla- 
rations, the  situation  of  the  parties,  the  nature  and  extent  of  the 
injurious  means  resorted  to,  and  the  zeal  manifested  by  the  defend- 
ant, may  all  be  adduced  in  evidence  to  prove  malice.*  Ptoof  that 
the  defendant  never  sincerely  believed  the  plaintiff  guilty  of  the 
charge  for  which  he  was  prosecuted  also  tends  to  show  malice  in 
the  defendant.*  To  disprove  any  malicious  motive  on  his  part,  the 
defendant  may  show  his  honest  belief  in  the  plain tifif's  guilt,  though 
not  able  to  prove  probable  cause,  especially  if  such  belief  is  founded 
on  facts  and  circumstances  which  would  produce  in  the  mind  of  a 
reasonable  and  prudent  man  such  serious  suspicion  of  the  plaintiff's 
guilt  as  to  repel  the  idea  that  the  prosecutor  was  actuated  by  malice.* 
So  too  the  defendant  may  show  his  motives,  since  the  motive  is  the 
material  point  on  which  the  presence  of  malice  turns.*  Thus  the 
defendant  may  show  the  crime  he  intended  to  charge  plaintiff  witli 
was  true  according  to  his  belief,  though  the  magistrate  erroneously 
made  out  a  complaint  charging  another  crime  and  the  defendant 
swore  to  it  by  mistake.*^  Of  course  the  testimony  on  this  point  ia 
not  conclusive  in  his  favor,  but  is  to  be  weighed  in  connection  with 
the.  other  evidence  of  the  case,  imd  the  jury  must  determine  from 
what  he  did  and  the  circumstances  under  which  he  did  it,  aa  well 
as  from  his  present  testimony  concerning  his  motives,  whetlier  his 
prosecution  was  malicious  or  not.*  Evidence  of  the  bad  character  of 
the  plaintiff  has  been  held  admissible  to  show  that  the  prosecution 
was  not  maliciously  instituted.'  It  has  frequently  been  held  that 
presence  of  malice  is  undoubtedly  rebutted  by  showing  that  defend- 
ant acted  under  advice  of  counsel,  sought  and  followed  in  good  faith 
and  after  full  disclosure  of  the  facts,-®  and  even  the  advice  of  a  magis' 
trate  will  negative  malice  if  given  under  the  same  circumstances.* 

20.  Note:  26  A.  S.  B.  156.  .    Am.  Dec.  204. 

1.  Turner  v.  Walker,  3   Gill  &  J.       Note:  26  A.  S.  R.  159. 

(Md.)  377,  22  Am.  Dec.  329.     .  5.  O'Brien  v.  Frasier,  47  N.  J.  L. 

Notes:   27  A.  S.  R.  31;  9  L.R.A.  349, 1  Atl.  465,  54  Am.  Rep.  170. 

(N.S.)   1087  et  seq.  6.  Note:  26  A.  S,  R.  159. 

2.  Bitting,  v.  Te»  Eyck,  82  Ind.  421,  7.  Note :  4  Ann.  Oas.  840.    And  see 
42  Am.  Bep,  505.  Evidence,  vol.  10,  p.  949; 

Note:  26  A.  S.  R.  156.  8.  Cooper  v.  Flemming,  114  Tennl 

3.  Lunsford  v.  Dietrich,  86  Ala.  250,  40,  84  S.  V.  801.  68  L.R.A.  849.    And 
5  So.  461,  11  A.  S.  R.  37;  Leidig  v.   see  infta,  par.  27. 

Rawson.  1  Scam.   (Ill)   272,  29  Am.  9.  Catzen  v\  Belcher,  64  W.  Ya.  314, 

Dec.  354.  61  S.  E.  930,  131  A.  S.  R.  903,  16 

Notes:  26  A.  S.  R.  159;  27  A.  S.  Ann.  Cas.  715. 

R.  337.  Note :  26  A.  S.  R.  146. 

4.  Maloney  v.  Doane,  15  La.  278,  35  And  see  infra,  par.  31. 
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The  mere  existence  of  facts  and  circumstanoee  calculated  to  produce 
in  the  mind  of  a  prudent  and  cautious  man  a  well  grounded  belief  or 
suspicion  of  the  guilt  of  the  accused  without  knowledge  of  or  belief 
in  them  by  the  d^endant  will  not,  however,  serve  to  rebut  any 
inference  of  malice  which  the  jury  might  otherwise  draw  from  the 
want  of  probable  cause.  *• 

Want  of  Probable  Ca/uae  for  Proceeding 

19.  In  GeneraL — ^While,  as  the  name  implies,  malice  is  the  root  of 
the  action  of  malicious  prosecution,*^  maUce  alone,  even  when  extreme, 
is  not  enough,  but  want  of  probable  cause  for  the  institution  of  the 
original  proceedings  must  also  be  shown.**    If  probable  cause  exists, 

10.  Lunaford   ▼.   Dietrioh»  93   Ala.   and  note:   Slomer  v.  People,  25  111. 
665,  9  So.  308,  30  A.  S.  B.  79.  70,  76  Am.  Dec.  786;  Gorton  v.  Brown, 

11.  See  supra,  par.  2,  16.  27  IlL  489,  81  Am.  Dec,  245:  Ross  v. 

12.  Dinsman  V.  Wilkes,  12  How.  390,  Innis,  35  111.  487,  85  Am.  Dec.  373 
13  U.  S.  (L.  ed.)  1036;  Wheeler  v.  and  note;  Adams  v.  Lisher,  3  Blackf. 
Nesbitt,  24  How.  544,  16  U.  S.  (L.  (Ind.)  241,  25  Am.  Dec.  102  and 
ed.)  765;  Stewart  v.  Sonneborn,  98  U.  note;  Bitting  v.  Ten  Eyck,  82  Ind.  421, 
S.  187,  25  U.  S.  (L.  ed.)  116;  Cres-  42  Am.  Rep.  505:  Paddock  v.  Watts, 
cent  City  live-Stock  Co.  v.  Butchers'  116  Ind.  146,  18  N.  E.  518,  9  A.  S.  R. 
Union  Slaughter  House  Co.,  120  U.  S.  832  and  note ;  Pierce  v.  Doolittle,  130 
141,  7  S.  Ct.  472,  30  U.  S.  (L.  ed.)  la.  333,  106  N.  W.  751,  6  L.R.A. 
614;  McMahan  v.  Armstrong,  2  Stew.  (N.S.)  143;  White  v.  International 
&  P.  (Ala.)  151,  23  Am.  Dec.  304;  Text  Book  Co.,  156  la.  210, 136  N.  W. 
Lunaford  v.  Dietrich,  86  Ala.  250,  5  121,  42  L.R.A.(N.S.)  346;  Yocum  v. 
So.  461,  n  A.  S.  B.  37,  93  Ala.  665,  Polly,  1  B.  Mon.  (Ky.)  358,  36  Am. 
9  So.  308,  30  A.  S.  R.  79 ;  Hanchey  Dec.  583 ;  McClarty  v.  Bickel,  155  Ky. 
T.  Branson,  175  Ala.  236,  66  So.  971,  254,  159  S.  W.  783,  50  L.R.A.(N.S.) 
Ann.  Cas.  1914C  804;  Kansas,  etc,  392;  National  Life,  etc.,  Ins.  Co.  y. 
Coal  Co.  V,  Galloway,  71  Ark.  351,  74  Gibson,  101  S.  W.  895,  31  Ky.  L.  Rep. 
S.  W.  521,  100  A.  S.  R.  79  and  note;  101,  12  L.R.A.(N.S.)  717;  Grant  v. 
Ball  V.  Bawles,  93  Cal.  222,  28  Pac.  Deuel,  3  Rob.  (La.)  17,  38  Am.  Dec. 
937,  27  A.  S.  R.  174  and  note;  Krause  228;  Dickinson  v.  Maynard,  20  La. 
V.  Spiegel,  94  Cal.  370,  29  Pac.  707,  Ann.  66,  96  Am.  Dec.  379;  Malonev 
28  A.  S.  R.  137,  15  L.H.A.  707 ;  Car-  v.  Doane,  15  La.  278,  35  Am.  Dec.  20*4 
penter  v.  Sibley,  163  Cal.  215,  94  Pac.  and  note;  Harvey  v.  Gartner,  136  La. 
879,  126  A.  S.  R.  77,  15  Ann.  Cas.  411,  67  So.  197,  Ann.  Cas.  1916D  900; 
484,  15  KR.A.(N.S.)  1143;  Vesper  v.  Turner  v.  Walker,  3  Gill  &  J.  (Md.) 
Crane  Co.,  165  Cal.  36,  130  Pac.  876,  377,  22  Am.  Dec.  329  and  note ;  Lasky 
L.R. A.1915A  641 ;  Van  Meter  v.  Bass,  v.  Smith,  116  Md.  370,  80  Atl.  1010, 
40  Colo.  78,  90  Pac.  637,  18  L.R.A.  Ann.  Cas.  1913 A  742;  Cardival  v. 
(N.S.)  4©;  Slater  v.  Taylor,  31  App.  Smith,  109  Mass.  158,  12  Am.  Rep. 
Cas.  (D.  C.)  100,  18  L.R.A.(N.S.)  682;  Antcliff  v.  June,  81  Mich.  477, 
77;  Coleman  v.  Allen,  79  Ga.  637,  5  46  N.  W.  1019,  21  A.  S.  R.  533  and 
8.  E.  204,  11  A.  S.  R.  449  and  note;  note,  10  L.R.A.  621;  Le  Clear  v.  Per- 
Page  V.  Citizens'  Banking  Co.,  Ill  Ga.  kins,  103  Mich.  131,  61  N.  W.  357, 
73,  36  S.  E.  418,  78  A.  S.  R.  144  and  26  L.R.A.  627;  Beyersdorf  v.  Sump, 
note,  51  L.R.A.  463;  Russell  v.  Cham-  39  Minn.  495,  41  K  W.  101,  12  A. 
berlain,  12  Idaho  299,  85  Pac.  926,  9  S.  R.  678;  Tabert  v.  Cooley,  46  Minn. 
Ann.  Cas.  1173;  Leidig  v.  Rawson,  1  366,  49  N.  W.  124,  13  L.R.A.  463; 
Scam.    (111.)    272,   29   Am.    Dec.   354   Williams  v.  Vanmeter,  8  Mo.  339,  41 
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it  is  an  absolute  protection  against  an  action  for  malicious  prosecu- 
tion, even  when  express  malice  is  proved.^'  This  protection  is  not 
only  one  of  convenience,  but  of  justice  and  necessity;  and  if  proof 
of  want  of  probable  cause  were  not  required  on  the  part  of  a  plain- 
tiff, every  prosecutor  would  be  exposed  to  an  action  in  every  case 
of  acquittal.*"*  Want  of  probable  cause,  being  thus  the  very  gist  of 
the  action,***  must  be  expressly  averred,  or  equivalent  facts  set  out, 
in  the  plaintifTs  complaint,**  and  the  burden  of  proving  the  want 

Am.  Dec.  644;  Alexander  v.  Harrison,  Bavenga  v.  Mackintosh,  2  B.  &  C.  693, 
38  Mo.  258,  90  Am.  Dec.  431 ;  Stephens  9  E.  C.  L.  225,  26  Rev.  Rep.  521,  16 
v.  Conley,  48  Mont.  352,  138  Pac.  189,  Eng:.  Rul.  Ca&  742  and  note;  Harris 
Ann.  Cas.  1915D  958;  HaU  v.  Learn-  v.  Bickerton,  24  Ont,  L.  Rep.  41,  Ann. 
ingi  31  N.  J.  L.  321,  86  Am.  Dec.  Cas.  1912A  443. 
213;  Howard  v.  Thompson,  21  Wend.  Notes:  12  Am.  Dec.  265;  34  Am. 
(N.  Y.)  319,  34  Am.  Dec.  238;  Burt  Dee.  129;  61  Am.  Dec.  580;  1  A.  S.  R. 
V.  Smith,  181  N.  Y.  1,  73  N.  E.  495,   412;  26  A.  S.  R.  128,  149;  30  A.  S. 

2  Ann.  Cas.  576 ;  Williams  v.  Hunter,  R.  758 ;  66  A.  S.  R.  631 ;  93  A.  S.  R. 
10  N.  C.  545,  14  Am.  Dec.  597;  Pitts-  454;  113  A.  S.  R.  595;  4  L.R.A.  259; 
burg,  etc.,  R.  Co.  v.  Wakefield  Hard-  3  Ann.  Cas.  722;  16  Eng.  Rul.  Cas. 
ware  Co.,  138  N.  C.  174,  50  S.  E.  571,   765. 

3  Ann.  Cas.  720  and  note;  Chicago,  R.  13.  Lunsford  v.  Dietrich,  93  Ala. 
I.,  etc.,  R.  Co.  V.  HoUidav,  30  Okla.  565,  9  So.  308,  30  A.  S.  R.  79;  Ross 
680,  120  Pac.  927,  39  KR.A.(N.S.)  v.  Innis,  35  111.  487,  85  Am.  Dec.  373; 
205;  Schofield  v.  Ferrers,  47  Pa.  St.  Wicker  v.  Hotchkias,  62  111.  107,  14 
194,  86  Am.  Dec.  532 ;  Kramer  v.  Lott,  Am.  Rep.  75 ;  Grant  v.  Deuel,  3  Rob. 
50  Pa.  St.  495,  88  Am.  Dec.  556;  (La.)  17,  38  Am.  Dec.  228;  Burt  v. 
Graham  v.  Bell,  1  Nott  &  McC.  (S.  Smith,  181  N.  Y.  1,  73  N.  E.  495, 
C. )  278,  9  Am.  Dec.  687 ;  Kelton  v.  2  Ann.  Cas.  576 ;  Shock  v.  McChesney, 
Bevins,  Cooke  (Tenn.)  90,  5  Am.  Dec.  4  Yeates  (Pa.)  507,  2  Am.  Dec.  415; 
670;  Griffin  v.  Chubb,  7  Tex.  603,  58  Travis  v.  Smith,  1  Pa.  St.  234,  44 
Am.  Dec.  85  and  note;  Dempsey  v.  Am.  Dec.  125  and  note;  Briggs  v.  Gar- 
State,  27  Tex.  App.  269,  11  S.  W.  rett,  111  Pa.  St.  404,  2  Atl.  613,  66 
372,  11  A.  S.  R.  193;  Abbott  v.  Kim-  Am.  Rep.  274;  Bartlett  v.  Brown,  6 
ball,  19  Vt.  551,  47  Am.  Dec.  708;  R.  I.  37,  75  Am.  Dec.  675  and  note; 
Young  V.  Gregory,  3  Call  (Va.)  446,  Haddad  v.  Chesapeake,  etc.,  R.  Co., 
2  Am.  Dec.  556;  Graves  v.  Scott,  104  (W.  Va.)  88  S.  E.  1038,  L.R.A.1916F 
Va.  372,  51  S.  E.  821,  113  A.  S.  R.   192. 

1043,  7  Ann.  Cas.  480,  2  L.R.A.(N.S.)       Note:  10  A.  S.  R.  327. 
927;  Ailstock  v.  Moore  Lime  Co.,  104       And  see  Acjtions,  vol.  1,  p.  319  et 
Va.  565,  52  S.  E.  213,  113  A.  S.  R.   seq. 

1060,  7  Ann.  Cas.  546,  2  L.R.A.(N.S.)  14.  Grant  v.  Deuel,  3  Rob:  (La.) 
1100;  Smits  v.  Hogan,  35  Wash.  290,  17,  38  Am.  Dec.  228. 
77  Pac.  390,  1  Ann.  Cas.  297;  Ton  15.  Spaids  v.  Barrett,  67  111.  289, 
V.  Stetson,  43  Wash.  471,  86  Pac.  669,  11  Am.  Rep.  10;  Young  v.  Gregorv, 
10  Ann.  Cas.  369;  Simmons  v.  Card-  3  Call  (Va.)  446,  2  Am.  Dec.  556; 
ner,  46  Wash,  282,  89  Pac.  887,  L.R.A.  Noblett  v.  Bartsch,  31  Wash.  24,  71 
1915D  16;  Catzen  v.  Belcher,  64  W.  Pac.  551,  96  A.  S.  R.  886. 
Va.  314,  61  S.  E.  930,  131  A.  S.  R.  16.  Spaids  v.  Barrett,  57  111.  289, 
903,  16  Ann.  Cas.  715;  Mcintosh  v.  11  Am.  Rep.  10:  Turner  v.  Walker, 
Wales,  21  Wvo.  397,  134  Pac.  274,  3  Gill  &  J.  (Md.)  377,  22  Am.  Dec. 
Ann.  Cas.  1916C  273;  Sutton  v.  John-  329;  Kirtley  v.  Deck,  2  Munf.  (Va.) 
stone,  1  Rev.  Rep.  257,  1  T.  R.  493,  10,  5  Am.  Dec.  445.  And  see  infra, 
1  Bro.  P.  C.  76,  1  Eng.  Rul.  Cas.  765 ;   par.  50. 
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of  probable  cause  rests  on  him/'  and  cannot  be  inferred  from  proof 
of  malice  or  any  other  fact.*® 

20.  Probable  Cause  Defined. — ^As  to  what  constitutes  probable 
cause  in  the  sense  in  which  the  term  is  used  in  actions  for  malicious 
prosecution^  many  definitions,  differing  more  or  less  in  their  language, 
are  to  be  found  in  the  decisions.**  Thus,  for  instance,  probable  cause 
for  a  criminal  prosecution  has  been  defined  as  ''a  reasonable  gi*ound 
for  suspicion,  supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  belief  that  tibe  party  is  guilty 
of  the  offense  with  which  he  is  charged;"  *®  as  "the  existence  of  such 
facts  and  circumstances  as  would  excite  belief  in  a  reasonable  mind, 
acting  on  the  facts  within  the  knowledge  of  the  prosecutor,  that  the 
person  charged  was  guilty  of  the  offense  for  which  he  was  prose- 
cuted," *  and  as  "such  facts  and  circumstances  as,  when  communi- 
cated to  the  generality  of  men  of  ordinary  and  impartial  minds,  are 
sufficient  to  raise  in  them  a  belief  or  real  grave  suspicion  of  the 
guilt  of  the  person."  *  In  civil  actions  probable  cause  has  been  said 
to  be  such  reason  supported  by  facts  and  circumstances  as  will  war- 
rant a  cautious  man  in  the  belief  that  his  action  and  the  means  taken 
in  prosecuting  it  are  legally  just  and  proper.*  A  definition  sufficiently 
exact  to  meet  satisfactorily  every  possible  test  would  be  difficult,  if 
not  impossible,  to  furnish,  for  the  complete  legal  idea  expressed  by 
the  term  probable  cause  is  not  to  be  gathered  from  a  mere  definition, 

17.  Sec  infra,  par.  32.  v.  Lee,  116  la.  289,  90  N.  W.  70,  93 

18.  Williams  V.  Vanmeter,  8  Mo.  339,  A.  S.  R.  242;  Ulmer  v.  Lelwid,  -I 
41  Am.  Dec.  644;  Plummer  v.  Gheen,  Greenl.  (Me.)  135,  10  Am,  Dec.  48; 
10  N.  C.  66, 14  Am.  Dec.  572;  ClaMon  Diers  v.  Mallon,  46  Neb.  121,  64  N.  W. 
V.  Staples,  42  Vt.  209,  1  Am.  Rep.  722,  50  A.  S.  R.  598;  Burt  v.  Smith, 
316;  Melntogh  v.  Wales,  21  Wyo.  397,  181  N.  Y.  1,  73  N.  E.  495,  2  Ann. 
134  Pac  274,  Ann.  Cas.  IDIGC  273;  Cas.  576;  Lmdsey  v.  Conch,  22  Okla. 
Sutton  V.  Johnstone,  1  Rev.  Rep.  257,  4,  98  Pac.  973, 18  Ann.  Cas.  60 ;  Cock- 
1  T.  R.  493,  1  Bro.  P.  C.  76,  1  Eng.  field  v.  Braveboy,  2  McMul.  L.  (S.  C.) 
Rul   Cas   765.  270,  39  Am.  Dec.  123 ;  Haddad  v.  Ches- 

19.  Wheeled  v.  Nesbitt,  24  How.  544,  apeake,  «*«.,  R.  Co.,  (W.  Va.)  88  S.  E. 
16  U.  S.  (L.  ed.)  765;  Lunsford  v.  1038,  KR.A.19p  192;  Cateen  v. 
Dietrich,  93  Ala.  565,  9  So.  308,  30  cher,  64  W.  Va  314,  61  S.  E.  930, 
A.  S.  R.  79;  Rich  v.  Mclnerny,  103  131  A.  S.  R.  903,  16  Ann.  Cas  7i5. 
Ala.  345,  15  So.  663,  49  A.  S.  R.  32;  N^tes:  12  Am.  Dec  266;  26  A.  S. 
Sherwood  r.  Reed,  35  Conn.  450,  95  R.  138;  27  A  S.  R.  186;  30  A  S.  R. 
Am.  Dec.  284;  Coleman  v.  Allen,  79  758;  4  L.R.A.  258;  13  L.RA.  59; 
Ga.  637,  5  S.  E.  204,  11  A.  S.  R.  449;  L.R.A.1915D  2.  „^  rr  a  iiAo 
Ross  V.  Innis,  35  111.  487,  85  Am.  Dec  20  Stacey  v.  Emery,  97  IT.  S.  642, 
373;  Adams  v.  Lisher,  3  Blackf.  (Ind.)    24  U.  S.  (L.  ed.)  1035. 

241,  25  Am.  Dec.  102;  Bitting  v.  Ten  1.  I>empBey  v.  Stote,  27  Tex   App. 

Eyck,  82  Ind.  421,  42  Am.  Rep.  605;  269,  11  S.  W    372,  11  A    S    R.  193 

vlddock  V.  Watts,  116  Ind.  146,  18  2.  Gnffis  v.  Sellars,  19  N.  C.  492,  31 

N.  E.  518,  9  A.  S.  R.  832;  Johnson  Am.  Dec.  422. 

V.  MilW,  82  la.  693,  47  N.  W.  903,  3.  Note:  93  A.  S.  R.  458. 

48  N.  W.  1081,  31  A.  S.  R.  514;  Flam 
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but,  notwithstanding  the  different  wordings  of  the  many  judicial  defi- 
nitions before  referred  to,  there  seems  to  be  sufficient  substantial  agree- 
ment among  them  to  warrant  the  statement  that  the  standard  of 
conduct  for  beginning  or  continuing  any  proceeding,  whether  civil 
or  criminal,  is  that  of  a  reasonable  or  ordinarily  prudent  man  placed 
in  the  same  situation  as  the  defendant  That  is,  if  a  reasonable  man 
would  have  believed  and  acted  under  the  circumstances  as  the  defend- 
ant did,  there  would  be  probable  cause;  otherwise  not.* 

21.  Facts  and  Circumstances  Determining  Existence  or  Want  of 
Probable  Cause ;  In  General. — The  question  of  the  presence  or  absence 
of  probable  cause  for  a  criminal  prosecution  does  not  depend  upon 
the  guilt  or  innocence  of  the  accused,  or  upon  the  fact  whether  or 
not  a  crime  has  been  committed.    If  a  person  acts  upon  appearances 
in  making  a  criminal  charge,  and  the  apparent  facts  are  such  as  to 
lead  a  discreet  and  prudent  person  to  believe  that  a  crime  has  been 
committed  by  the  party  charged,  although  it  turns  out  that  he  was 
deceived,  and  the  party  accused  was  innocent,  yet  he  will  be  justified.* 
Thus,  for  instance,  it  has  been  held  that  probable  cause  exists  for 
the  prosecution  of  one  for  violation  of  a  statute,  although  the  act  is 
not  in  fact  such  violation,  where  the  statute  is  of  such  doubtful  con- 
struction that  the  prosecutor  was  thereby  induced  honestly  to  believe 
that  it  was  so.*    While  mere  conjectures  and  suspicions  will  not  war- 
rant a  reasonable  man  in  instituting  a  prosecution,'  creditable  infor- 
mation received  from  others  might  well  be  enough  to  induce  action 
on  the  part  of  a  prosecutor,®  though  proof  that  such  information 
came  from  an  unreliable  source  would  be  important  in  showing  that 
such  information  was  not  such  that  a  reasonable  man  would  act  on 
it.®    Some  courts  have  held  that  the  phrase  probable  cause  should 
be  made  to  refer  to  the  state  of  fact,  as  it  respects  the  person  prose- 
cuted, and  not  to  the  degree  of  knowledge  of  that  fact  in  the  party 
prosecuting,'^  and  that  the  real  inquiry  in  an  action  for  malicious 
prosecution  is  whether  there  was  probable  cause  for  the  prosecution, 
not  the  knowledge  or  belief  of  the  party  prosecuting  as  to  its  exist- 

4.  Boeger   v.    Langenberg,    97   Mo.   101  S.  W.  735,  12  Ann.  Caa.  38,  10 
390,  11  S.  W.  223,  10  A.  S.  R.  322.   L.R.A.(N.S.)  1133. 

Note:  L.R.A.1915D  3.  7.  Stone  v.  Stevens,  12  Conn.  219, 

5.  Hanchey    v.    Brunson,    175    Ala.   30  Am.  Dec.  611. 

236,  56  So.  971,  Ann.  Cas.  1914C  804       8.  French  v.  Smith,  4  Vt.  363,  24 

and  note;  Central  R.  Co.  v.  Brewer,  Am.  Dec.  616. 

78  Md.  394,  28  Atl.  615,  27  L.R.A.       Note:  26  A.  S.  R.  161. 

63;   Seibert  v.   Price,  5  Watts  &  S.       9.  Mclntire  v.  Levering,  148  Mass. 

(Pa.)  438,  40  Am.  Dec.  525;  Mcintosh  546,  20  N.  E.  191,  12  A.  S.  R.  594, 

V.  Wales,  21  Wyo.  397,  134  Pac.  274,  2  L.R.A.  517. 

Ann.   Cas.  1916C   273.     And  see  in-       Note :  26  A.  S.  R.  161. 

fra,  par.  23.  10.  Mowry  v.  Miller,  3  Leigh  (Va.) 

6.  Whipple  V.  Gorsuch,  82  Ark.  252,  661,  24  Am.  Dec.  680. 
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enco,^*  but  the  generally  aecepted  view  is  that  probable  cause  does 
not  depend  on  the  actual  state  of  the  case  in  point  of  fact,  but  upon 
the  honest  and  reasonable  belief  of  the  party  commencing  the  prose- 
cution,^* and  that  the  reasonable  and  probable  cause  must  appeal* 
to  have  existed  in  the  defendant's  mind  at  the  time  of  his  proceeding.^* 
The  latter  holding  seems  to  be  supported  by  tlie  better  reasoning  and 
more  in  accord  with  principle.  The  wrongful  conduct  of  the  defend- 
ant is  what  makes  the  liability,  for  the  plaintiff's  loss  is  the  same  in 
any  event.  If  facts  unknown  to  the  defendant  were  sufficient  to 
make  out  presence  of  probable  cause,  his  personal  belief  would  be 
immaterial.  But  the  courts  require  both  an  honest  belief  in  the 
accused's  guilt,^^  and  that  such  belief  be  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant  a  cautioufi  man  in  that 
belief.**  Presence  of  probable  cause  is  not  established  merely  by 
showing  that  the  prosecution  was  undertaken  from  public  motives.** 
Honest  and  reasonable  belief  in  the  guilt  of  the  accused  need  not, 
however,  go  so  far  as  belief  that  he  may  be  convicted,  in  order  to 
make  out  probable  cause  for  the  prosecutor.  The  chances  of  con- 
viction depend  upon  too  many  conditions  to  make  the  prosecutor's 
opinion  of  the  prospects  in  that  respect  a  factor  in  determining  the 
existence  of  probable  cause.  An  adverse  public  sentiment  might  make 
the  conviction  of  a  notoriously  guilty  person  almost  hopeless,  and  yet 
the  institution  of  a  prosecution  might  be  not  only  justifiable  but 
praiseworthy.*'  So  in  the  case  of  a  civil  suit  it  is  generally  held 
that  facts  and  circumstances  which  lead  to  the  inference  that  the 
person  instituting  such  suit  was  actuated  by  an  honest  and  reason* 
able  conviction  of  its  justice  are  sufficient  to  establish  probable  cause.*® 
22.  Conviction  of  or  Recovery  against  Plaintiff. — ^Where  the  plain- 
tiff in  the  action  for  malicious  prosecution  was  convicted  in  the  crim- 

11.  Hickman  v.  GrifiGui,  6  Mo.  37,  34  15.  Lunsford  v.  Dietrich,  93  Ala. 
Am.  Dec.  124.  565,  9  So.  308,  30  A.  S.  R.  79;  Shaul 

12.  Kansas,  etc.,  Coal  Co.  v.  Gallo-  v.  Brown,  28  la.  37,  4  Am.  Rep.  151; 
way,  71  Ark.  351,  74  S.  W.  521,  100  Merriam  v.  Mitchell,  13  Me.  439,  29 
A,  S.  R.  79.  Am.   Dec.  514;   Krol   v.   Plodick,  77 

13.  Hanchey  v.  Brunson,  175  Ala.  N.  H.  557,  94  Atl.  261,  Ann.  Cas. 
236,  56  So.  971,  Ann.  Cas.  1914C  804  1916A  1124;  Kolka  v.  Jones,  6  N.  D. 
and  not«;  Galloway  v.  Stewart,  49  Ind.  461,  71  N.  W.  558,  66  A.  S.  R.  615; 
156,  19  Am.  Rep.  677.  Abrath  v.  North  Eastern  R.  Co.,  11 

Note :  26  A.  S.  B.  160.  App.  Cas.  247,  55  L.  J.  Q.  B.  457,  6fi 

And  see  infra,  par.  34,  35.  L.  T.  N.  S.  63,  16  Eng.  Rul.  Gas.  746. 

14.  Lunsford  v.  Dietrich,  93  Ala.  Notes:  12  Am.  Dec.  266;  26  A.  S. 
565,  9  So.  308,  30  A.  S.  R.  79;  Ball   R.  140  et  seq. 

V.  Rawles,  93  Cal.  222,  28  Pac.  937,       And  see  snpra,  par.  20. 
27  A.  S.  R.  174;  Brand  v.  Hinchman,       16.  Lunsford   v.   Dietrich,   93   Ala. 
68  Mich.  590,'  36  N.  W.  664,  13  A.   565,  9  So.  308,  30  A.  S.  R.  79. 
S.  R.  362;  Connors  v.  Reid,  25  Ont.  L.       17.  Michael  v.  Matson,  81  Kan.  360, 
Rep.  44,  Ann,  Cas.  1912C  1041  and   105  Pac.  537,  L.R.A.1915D  1. 
note.  .  18.  Note:   93   A.   S.  R.  458.     And 

Note:  12  Am.  Dec.  266.  see  snpra,  par.  20. 
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inal  proceeding,  but  such  conviction  has  been  reversed,  the  authorities 
are  apparently  agreed  that  the  inferences  to  be  drawn  from  the  fact  of 
conviction  as  to  the  existence  of  probable  cause  for  the  prosecution  are 
not  destroyed  by  the  reversal,  but  there  is  no  little  conflict  of  opinion 
as  to  the  conclusiveness  of  such  evidence.  One  line  of  authorities  takes 
the  view  that  such  conviction  is  not  conclusive,  but  merely  prima  facie 
evidence  of  probable  cause,  which  may  be  rebutted  by  any  competent 
evidence  that  clearly  overcomes  the  presumption  arising  from  the  fact 
of  conviction.**^  It  is,  however,  the  general  rule  that  a  conviction  in  a 
criminal  proceeding  before  a  competent  court  having  jurisdiction  of  the 
matter  is  conclusive  evidence  of  probable  cause  for  making  the  charge, 
notwithstanding  the  fact  that  the  case  has  been  reversed.*^  But  many 
of  the  decisions  announcing  this  rule  modify  it  to  the  effect  that  the 
judgment  of  conviction  is  conclusive  evidence  of  probable  cause,  unless 
it  be  shown  that  it  was  procured  by  the  prosecutor  through  fraud, 
or  by  means  of  testimony  which  he  knew  to  be  false.*  Furthermore 
it  has  been  held  in  some  jurisdictions  that  the  fraud  which  will  over- 
come the  conclusive  nature  of  the  conviction  does  not  need  to  be 
such  extrinsic  fraud  as  would  justify  an  action  to  set  aside  a  judg- 
ment, that  being  a  rule  founded  in  the  necessity  of  ending  litigation. 
The  argument  is  that  it  would  be  inflicting  a  double  wrong  upon 
a  party  to  allow  a  conviction  secured  against  him  by  false  testimony 
to  stand  as  conclusive  of  probable  cause.*  The  rule  would  seem  to 
be  the  same  whenever  the  trial  in  the  first  instance  was  before  a 
tribunal  with  jurisdiction  to  determine  the  case  on  the  merits,  though 
of  course  not  if  the  original  proceedings  were  before  a  justice  with 
but  power  to  bind  over.  That  case  will  be  considered  hereafter.  If 
the  justice  decides  the  case  on  its  merits  the  general  rule  obtains.' 

19.  Ross  V.  Hixon,  46  Kan.  550,  26  S.  W.  708,  140  A.  S.  R.  124  and  note,' 
Pac.  955,  26  A.  S.  R.  123  and  note,  21  Ann.  Cas.  1046;  Carpenter  v.  Sib- 
12  L.R.A.  760;  Skemngton  v.  Eylward,  ley,  153  Cal.  215,  94  Pac.  879,  126  A. 
97  Minn.  244,  105  N.  W.  638,  114  A.  S.  R.  77,  15  Ann.  Cas.  484  and  note, 
S.  R.  711;  MacDonald  v.  Schroeder,  15  L.R.A.(N.S.)  1143  and  note;  Saun- 
214  Pa.  St.  411,  63  Atl.  1024,  6  Ann.  dera  v.  Baldwin,  112  Va.  431,  71  S.  E. 
Cas.  506  and  note,  6  L.R.A.(N.S.)  701.  620,  Ann.  Cas.  1913B  1049,  34  L.R.A. 

Notes:   12  Am.   Dec.   267;   6  Ann.    (N.S.)  958  and  note:  Haddad  v.  Ches- 
Cas.  508;  Ann.  Cas.  1913B  1054, 1055.   apeake,  etc.,  R.  Co.  (W.  Va.)  88  S.  E. 

20.  Kansas,  etc.,  Coal  Co.  v.  Gallo-   1038,  L.R.A.1916F  192. 

way,  71  Ark.  351,  74  S.  W.  521,  100  Notes:    26   A.    S.    R.   142,   143;    6 

A.  S.  R.  79;  Adams  v.  Bicknell,  126  L.R.A.(N.S.)    701;  Ann.   Cas.   1913B 

Ind.  210,  25  N.  E.  804,  22  A.  S.  R.  1054. 

576;   Parker  v.   Huntington,  7   Gray  2.  Carpenter  v.  Sibley,  153  Cal.  215, 

(Mass.)  36,  66  Am.  Dec.  455;  Griflis  94  Pac.  879,  126  A.  S.  R.  77,  15  Ann. 

V.  Sellars,  19  N.  C.  492,  31  Am.  Dec.  Cas.  484,  15  L.R.A.(N.S.)  1143. 

422  and  note.  3.  Adams  v.  Bicknell,  126  Ind.  210, 

Notes:  12  Am.  Dec.  267;  64  L.R.A.  25  N.  E.  804,  22  A.  S.  R.  576;  Saun- 

480;   11  L.R.A.(N.S.)    663;   15  Ann.  ders  v.  Baldwin,  112  Va.  431,  71  S.  E. 

Cas.  487;  Ann.  Cas.  1913B  1054.  620,  Ann.  Cas.  1913B  1049,  34  L.R.A. 

1.  Casey  v.  Dorr,  94  Ark.  433,  127  (N.S.)  958  and  note. 
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In  an  action  for  the  malicious  prosecution  of  a  civil  suit  the  same 
questions  arise,  and  the  state  of  the  authorities  appears  to  be  the 
same.  Recovery  in  the  court  of  the  first  instance,  though  the  judg- 
ment is  subsequently  set  aside  and  the  final  trial  results  in  favor 
of  the  party  now  plaintiff,  has  by  some  courts  been  held  conclusive 
on  the  question  of  the  presence  of  probable  cause,*  but  in  others  it 
is  held  that  the  judgment  may  be  impeached  by  proof  that  it  was 
obtained  by  fraud  or  perjury.*  In  an  action  for  a  malicious  prose- 
cution, brought  in  a  state  court,  it  has  been  held  that  the  decree 
of  the  circuit  court  of  the  United  States  in  the  action  complained 
of  is  conclusive  evidence  of  probable  cause ;  although  an  adverse  judg- 
ment had  been  rendered  by  the  supreme  court  of  the  state  in  a  prior 
action  by  the  defendant  against  a  different  party.*  Though  there 
is  little  authority  on  the  point,  it  seems  that  a  plea  of  guilty,  entered 
by  a  defendant,  is  conclusive  evidence  of  probable  cause,  by  the  party's 
own  admission,  unless  the  entering  of  such  a  plea  was  accomplished 
by  fraudulent  means.'  Commitments  to  an  insane  asylum,  though 
not  necessarily  ex  parte,  do  not  rank  as  final  adjudications  of  probable 
cause,  nor  preclude  the  person  committed  from  sustaining  an  action 
against  the  person  procuring  his  commitment.* 

23.  Acquittal  or  Failure  to  Recover;  In  General. — ^While  a  con- 
viction, even  though  afterwards  reversed,  may  prove  that  there  was 
probable  cause  for  the  institution  of  the  original  proceedings,  it  does 
not  follow  that  a  failure  to  convict  will  show  a  lack  of  probable  cause 
for  the  prosecution.  The  defendant  is  entitled  to  an  acquittal  and 
discharge  if,  upon  the  whole  evidence,  both  of  the  prosecution  and 
defense,  there  remains  a  reasonable  doubt  of  his  guilt,  although  it 
may  appear  that  there  was  not  only  probable  cause  for  the  prosecu- 
tion, but  a  strong  probability  of  his  guilt.  And  it  would  tend  very 
much  to  discourage  honest  efforts  to  enforce  the  criminal  laws  if 
every  person  who  instituted  a  prosecution  in  which  the  defendant 
was  subsequently  acquitted  should  for  that  reason  be  presumed  to 
have  acted  without  probable  cause,  and  liable  in  damages  for  mali- 
cious prosecution.  The  result  of  a  trial  often  depends  upon  many 
contingencies  which  could  not  have  been  anticipated,  and  a  prose- 
cution may  turn  out  to  be  entirely  groundless,  although  the  facts 
and  circumstances  known  to  or  ascertainable  by  the  prosecutor  at  the 
time  it  was  instituted  seemed  to  point  unerringly  to  the  defendant's 

4.  Danlap  v.  Glidden,  31  Me.  435,  Butchers'  Union  Slaughter  House  Co., 
52  Am.  Dec.  625 ;  Clements  v.  Odorless  120  U.  S.  141,  7  S.  Ct.  472,  30  U.  S. 
Excavating  Apparatus  Co.,  67  Md.  461,    (L.  ed.)  614. 

605,  10  Atl.  442,  13  Atl.  632,  1  A.  S.  7.  Note:  20  L.R.A.(N.S.)  295. 

R.  409.  8.  Kellogg  v.  Cochran,  87  Cal.  192, 

5.  Notes:  93  A.  S.  R.  460;  2  Ann.  25  Pac.  677,  12  L.R.A.  104. 
Cas.  579.  Note:  26  A.  S.  R.  137. 

6.  Crescent  City  Live-Stock  Co.  v. 

39 


§  23  MALICIOUS   PROSECUTION  18  R.  C.  L. 

guilt.  Accordingly,  the  great  weight  of  aAithority  and  reason  is  that 
the  mere  fact  of  the  acquittal  of  a  defendant  upon  the  trial  of  a  crim- 
inal charge  is  not  prima  facie  evidence  of  the  want  of  probable  cause 
for  the  prosecution.^  The  evidence  of  acquittal  is  admissible,  of 
course,  in  showing  that  the  prosecution  has  terminated  favorably  to 
the  accused,  but  it  is  generally  held  that  its  consideration  should 
be  limited  to  that  purpose.^^  There  are,  however,  decisions  to  the 
effect  that  the  fact  of  acquittal  may  be  considered  along  with  other 
circumstances  in  determining  whether  the  prosecution  was  without 
probable  cause,^^  while  others  go  still  further  and  hold  that  such 
acquittal  prima  facie  shows  want  of  probable  cause,^*  or,  wliat  seem- 
ingly amounts  to  the  same  thing,  assert  that  the  showing  of  acquittal 
shifts  the  burden  of  proof  to  the  defendant  to  show  that  probable 
cause  was  present.^'  In  civil  actions  also  it  is  the  general  rule  that 
the  mere  failure  to  recover  does  not  evidence  want  of  probable  cause  in 
bringing  suit,  since  one  may  well  have  probable  cause  for  bringing 
an  action  in  which  he  is  finally  defeated.^*  If  failure  to  win  were 
prima  facie  evidence  of  want  of  probable  cause,  a  plaintiff  might 
be  successful  in  a  suit  for  malicious  prosecution  on  the  mere  showing 
that  his  opponent  had  instituted  an  unsuccessful  action  against  him, 
for  malice  may  be  inferred  from  the  want  of  probable  cause,**  Such 
failure  to  recover  has,  however,  sometimes  been  held  to  be  prima 
facie  evidence  that  the  original  action  was  groundless.**  In  the 
case  of  a  trial  by  court  martial  for  disobedience  to  orders,  it  has  been 

9.  Donnell  v.  Jones,  13  Ala.  490,  Couch,  22  Okla.  4,  98  Pac.  973,  18 
48  Am.  Dec.  59;  Kansas,  etc.,  Coal  Co.  Ann.  Cas.  60  and  note;  Saunders  v, 
V.  Oallowav,  71.  Ark.  351,  74  S.  W.  Baldwin,  112  Va.  431,  71  S.  E.  620, 
521, 100  A.  S.  R.  79;  Schott  v.  Indiana  Ann.  Cas.  1913B  1049,  34  L.R.A.(N.S.> 
Nat.  Life  Ins.  Co.,  160  Ky.  533,  169  958. 

S.  W.  1023,  Ann.  Cas.  1916A  337  and  Notes :  26  A.  S.  R.  155 ,  64  L.R.A. 
note;  Grant  v.  Deuel,  3  Rob.  (La.)  17,  476. 
38  Am.  Dec.  228;  Boeger  v.  Langen-  And  see  supra,  par.  15. 
berg,  97  Mo.  390,  11  S.  W.  223,  10  11.  Kansas,  etc..  Coal  Co.  v.  Gallo- 
A.   S.  R.   322;   Griffis  v.   Sellars,  19  way,  71  Ark.  351,  74  S.  W.  521,  100 
N.  C.  492,  31  Am.  Dec.  422 ;  Eastman  A.   S.   R.  79 ;   Sherwood  v.  Reed,  35 
V.  Monastes,  32  Ore.  291,  61  Pac.  1095,  Conn.  450,  95  Am.  Dec.  284  and  note ; 
67  A.  S.  R.  531;  Griffin  v.  Chubb,  7  Williams  v.  Vanmeter,  8  Mo.  339,  41 
Tex.  603,  58  Am.  Dec.  86;  Bekkeland  Am.  Dec.  644. 
V.  Lyons,  96  Tex.  255,  72  S.  W.  56,  Note :  18  Ann.  Cas.  66. 
64  L.R.A.   474  and   note;   Catzen  v.  12.  Note:  18  Ann.  Cas.  66. 
Belcher,  64  W.  Va.  314,  61  S.  E.  930,  18.  Lunsford   v.   Dietrich,   93   Ala. 
131  A.  S.  R.  903,  16  Ann.  Cas.  715.  565,  9  So.  308,  30  A.  S.  R.  79;  Han- 
Notes:  30  A.  S.  R.  768;  11  L.R.A.  chey  v.  Brunson,  176  Ala.  236,  56  So. 
(N.S.)  664.-  971,  Ann.  Cas.  1914C  804. 

10.  Bitting  V.  Ten  Eyck,  82  Ind.  421,  Note :  38  A.  S.  R.  856. 

42  Am.  Rep.  505;  Adams  v.  Bicknell,       14.  Stewart  v.  Sonneborn,  98  U.  S. 
126  Ind.  210,  25  N.  E.  804,  22  A.  S.   187,  25  U.  S.  (L.  ed.)  116. 
R.  576;  Downing  v.  Stone,  152  N.  C.       Note:  93  A.  S.  R.  460. 
525,  68  S.  E.  9,  136  A.  S.  R.  841  and       15.  See  supra,  par.  17. 
note,  21  Ann.   Cas.   753;   Lindsey  v.       16.  Note:  93  A.  S.  R.  460. 
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held  that  disobedience  in  fact  was  probable  cause,  although  such  dis- 
obedience was  found  by  the  sentence  of  the  court  martial  to  have 
been,  in  the  circumstances,  excusable.^' 

24.  Nolle  Prosequi,  Abandonment  or  Dismissal  of  Original  Action; 
Award  of  Temporary  Injunttion.^ — It  is  generally  held  that  the  termi- 
nation of  a  criminal  proceeding  by  the  entry  of  a  nolle  prosequi 
by  the  public  prosecutor  establishes  no  want  of  probable  cause  on 
the  part  of  the  person  who  caused  the  prosecution  to  be  instituted.*® 
Nor  according  to  the  weight  of  authority  does  the  abandonment  of 
the  prosecution  or  release  of  the  accused  without  trial  show  a  prima 
facie  want  of  probable  cause  for  its  institution.*^  In  some  states  a 
provision  is  made  under  the  statutes  for  a  judgment  in  a  criminal  case 
against  the  prosecutor  for  costs,  and  for  a  finding  that  the  prosecution 
was  malicious  and  without  probable  cause.  Such  a  finding  is  not  com- 
petent evidence,  in  an  action  for  malicious  prosecution,  to  establish 
want  of  probable  cause,  under  the  rule  res  inter  alios  acta.**  In  con- 
trast to  the  rule  as  to  the  nonprobative  eflFect  of  an  abandonment  or 
dismissal  of  a  criminal  prosecution,  the  voluntary  distnissal  of  a  civil 
action  is  held  to  be  prima  facie  evidence  that  it  was  instituted  without 
probable  cause,  and  to  throw  upon  the  defendant  the  burden  of  show- 
ing that  there  was  probable  cause  for  bringing  the  action.*  Such  dis- 
missal is  said  to  be  as  cogent  evidence  of  want  of  probable  cause  as  the 
failure  of  the  prosecutor  in  a  criminal  action  to  make  out  a  suffi- 
cient case  to  satisfy  a  committing  magistrate.  Furthermore,  the  per- 
son bringing  the  action  can  easily  show,  as  the  other  party  cannot, 
that  the  dismissal  of  the  action  was  not  because  there  was  no  foimda- 
tion  for  it.  The  other  party  is  powerless  to  establish  the  plaintiff's 
motive  for  dismissing  the  case,  unless  he  incurs  all  the  hazard  of 
calling  the  plaintiff  himself  as  a  witness  in  the  action.  Since  the 
want  of  probable  cause  involves  the  proof  of  a  negative  and  requires 
but  slight  evidence,  the  circumstance  of  dismissal,  if  unexplained, 
should,  it  is  contended,  establish  a  prima  facie  case  of  want  of  prob- 
able cause.  It  will  not  of  course  be  final,  and  can  be  rebutted  by 
other  evidence.^     The  fact  that  an  order  for  a  temporary  injimc- 

17.  Sutton  V.  Johnstone,  1  Rev.  (S.  C.)  270,  39  Am.  Dec.  123;  Mcln- 
Rep.  257,  1  T.  R.  403,  1  Bro.  P.  C.  tosh  v.  Wales,  21  Wyo.  .397,  134  Pac. 
76,  1  Eng.  Rnl.  Cas.  765.  274,   Ann.   Cas.   1916C   273. 

18.  Yocum  V.  Pony,  40  Ky.  358,  36       Note :  64  L.R.A.  486. 
Am.  Dec.  583;  Boeger  v.  Langenberg,       20.  Note:  64  L.R.A.  489. 

07  Mo.  390,  11  S.  W.  223,  10  A.  S.  R.  1.  Smith  v.  Burrus,  106  Mo.  94,  16 

322  S.  W.  881,  27  A.  S.  R.  329,  13  L.R.A. 

Notes:  26  A.  S.  R.  155;  30  A.  S.  59;  Kolka  v.  Jones,  6  N.  D.  461,  7] 

R.  758;  64  L.R.A.  486.  N.  W.  558,  66  A.  S.  R. -615. 

19.  National  Life,  etc.,  Ins.  Co.  v.  Note:  93  A.  8.  R.  461,  472. 
Gibson,  101  S.  W.  895,  31  Ky.  L.  Rep.  2.  Kolka  v.  Jones,  6  N.  D.  461,  71 
101,  12  L.R.A.(N.S.)    717  and  note;  N.  W.  558,  66  A.  S.  R.  615. 
Cocklield  V.  Braveboy,  2  McMull.  L. 
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tion  Y/aa  granted  to  the  plaintiff  in  the  prosecution  complained  of  as 
malicious  is  not  conclusive,  but  merely  prima  facie  evidence  of  prob- 
able cause,  for  securing  such  injunction  requires  but  the  showing  of 
a  prima  facie  case.' 

25.  Action  of  Magistrate. — The  effect  of  binding  over  or  discharge 
by  a  magistrate  of  a  party  accused  of  crime  frequently  arises  in 
the  settlement  of  the  question  of  presence  or  lack  of  probable  cause. 
A  distinction  is  made  in  the  showing  of  probable  cause  between  a 
mere  binding  over  by  a  committing  magistrate  and  an  actual  con- 
viction of  the  accused  party.  In  the  latter  case,  as  has  been  shown, 
conviction  will  generally  be  held  conclusive  as  to  probable  cause,  in 
the  absence  of  a  showing  that  it  was  procured  by  fraud  or  false  testi- 
mony.^ But  the  finding  of  a  committing  magistrate  that  an  offense 
has  been  committed,  and  that  there  is  probable  cause  to  believe  the 
defendant  guilty  thereof,  is  only  prima  facie  and  not-  conclusive 
evidence  of  probable  cause,  in  an  action  for  malicious  prosecution, 
brought  by  such  defendant  after  his  discharge,  against  the  complain- 
ing witness.^  On  the  other  hand,  the  weight  of  authority  is  that  a 
discharge  by  an  examining  magistrate  is  prima  facie  evidence  that 
there  is  a  want  of  probable  cause  for  the  prosecution.  There  is  a 
clear  distinction  between  such  a  discharge  and  an  acquittal  by  a  jury. 
It  would  be  the  duty  of  the  jury  to  acquit  the  defendant,  if  on  all 
the  evidence  there  was  a  reasonable  doubt  of  his  guilt,  even  though 
they  might  believe  he  was  probably  guilty  of  the  crime.  But  the 
magistrate  would  violate  his  duty  if  he  discharged  the  accused,  when 
the  evidence  produced  the  belief  that  he  was  probably  guilty  of  the 
crime.  He  acts  directly  on  the  question  whether  there  is  a  probable 
cause  for  the  prosecution;  and,  if  he  discharges  him,  it  must  be 
because,  in  his  judgment,  there  is  no  probable  cause  for  the  prose- 
cution.* Discharge  by  a  United  States  commissioner,  sitting  as  a 
magistrate,  has  the  same  effect.'    Where  the  magistrate  is  empowered 

8.  Burt  V.  Smith,  181  N.  Y.  1,  73  9,  136  A.  S.  R.  841,  21  Ann.  Cas.  753; 

N.  E.  495,  2  Ann.  Cas.  576.  Lindsey  v.  Couch,  22  Okla.  4,  98  Pac. 

4.  See  supra,  par.  22.  973,  18  Ann.  Cas.  60;  Eastman  v.  Mo- 

5.  Wells  V.  Parker,  76  Ark.  41,  88  nastes,  32  Ore.  291,  51  Pac.  1095, 
S.  W.  602,  6  Ann.  Cas.  259  and  note;  67  A.  S.  R.  531;  Madison  v.  Pennayl- 
Luke  V.  Hill,  137  Ga.  159,  73  S.  E.  vania  R.  Co.,  147  Pa.  St.  509,  23  AtL 
345,  38  L.R.A.(N.S.)  559;  Ross  v.  764,  30  A.  S.  R.  756  and  note;  Bar- 
Hixon,  46  Kan.  650,  26  Pac.  955,  26  hight  v.  Tammany,  158  Pa.  8t.  545, 
A.  S.  R.  123  and  note,  12  L.R.A.  760 ;  28  Atl.  135,  38  A.  S.  R.  853 ;  Fox  v. 
Griffls  V.  Sellars,  19  N.  C.  492,  31  Smith,  26  R.  I.  1,  57  AtL  932,  3  Ann. 
Am.  Dec.  422.  Cas.  110  and  note;  Noblett  v.  Bartscb, 

6.  Davis  V.  McMillan,  142  Mich.  391,  31  Wash.  24,  71  Pac.  551,  96  A.  S.  R. 
105  N.  W.  862,  113  A.  S.  R.  585,  7  886;  Bigelow  v.  Sickles,  80  Wis.  98, 
Ann.    Cas.    864   and   note,   3    L.R.A.  49  N.  W.  106,  27  A.  S.  R.  25. 
(N.S.)  928  and  note;  Griffis  v.  Sellars,  Note:  64  L.R.A.  481  et  seq. 

19  N.  C.  492,  31  Am.  Dec.  422;  Down-       7.  Lindsey  v.  Couch,  22  Okla.  4,  98 
ing  V.  Stone,  152  N.  C.  525,  68  S.  E.    Pac.  973,  18  Ann.  Cas.  60. 
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to  hear  and  detennine  the  case,  then  the  result  of  discharge  by  him 
should  be  in  accordance  with  the  general  rule  no  evidence  of  want 
of  probable  cause.  In  such  a  case  the  prosecutor  must  prove  not 
simply  that  the  defendant  is  probably  guilty — which  would  show 
that  there  was  probable  cause  for  the  prosecution — but  he  must  prove 
that  the  defendant  is  guilty  beyond  a  reasonable  doubt.  And  it  is 
clearly  unreasonable  to  hold  that  the  failure  of  the  prosecutor  to 
make  out  such  a  case  is  prima  facie  evidence  of  want  of  probable 
cause  in  instituting  the  criminal  proceeding.  An  acquittal  may  result 
from  some  technical  error  or  irregularity,  or  other  circumstance  hav- 
ing no  bearing  on  the  question  of  probable  cause  for  the  prosecution; 
the  complainant  may  be  unable  to  produce  a  material  witness,  and 
many  other  facts  may  exist  which,  while  having  a  bearing  upon  the 
action  of  the  court,  have  no  bearing  whatever  on  the  question  of 
probable  cause.^  Even  where  the  question  to  be  detennined  by  the 
magistrate  is  only  that  of  binding  the  accused  over  or  discharging 
him,  the  authorities  are  not  unanimous  that  a  discharge  is  prima  facie 
proof  of  want  of  probable  cause.  It  is  pointed  out  that  at  the  hear- 
ing the  accused  has  the  benefit  of  all  explanatory  circumstances  which 
have  been  discovered  since  the  charge  was  preferred  against  him,  and 
sometimes  of  such  evidence  as  he  can  procure  either  to  explain  or 
(*ontradict  that  upon  which  the  prosecutor  was  authorized  to  act 
Furthennore  it  would  seem  that  the  prosecutor  might  have  been 
greatly  influenced  in  his  action  by  information  and  circumstances 
which,  while  such  as  would  justify  a  reasonable  man  in  acting,  would 
not  be  such  as  could  be  introduced  as  legal  evidence  at  the  trial  of 
the  accused  because  of  some  technical  rule  of  evidence  or  procedure. 
Some  authorities  have  therefore  flatly  denied  that  a  discharge  by 
the  committing  magistrate  is  evidence  of  want  of  probable  cause,* 
while  in  other  jurisdictions  the  rule  had  met  with  some  modifications, 
and  tlie  nature  of  the  proceedings  in  which  the  discharge  took  place 
has  been  held  to  qualify  the  rule.  Thus  it  is  said  that  if  the  dis- 
charge resulted  from  a  mere  abandonment  or  voluntary  dismissal 
or  discontinuance  of  the  prosecution,  and  from  no  hearing  and  no 
examination  as  to  the  charged  offense^  then  such  a  discharge  or  dis- 
missal, standing  alone,  is  no  evidence  of  a  want  of  probable  cause 
in  the  action  for  malicious  prosecution.  If,  on  the  other  hand,  the 
discharge  resulted  from  a  hearing  of  the  charged  offense — that  is, 
if,  on  the  evidence  adduced  by  the  prosecutor  or  the  state,  the  accused 
was  discharged  because  of  a  want  of  evidence  to  induce  the  magis- 

8.  Fox  V.   Smitii,  26  R.  I.   1,  57  9.  Davis  v.  McMillan,  142  Mich.  391, 

Atl,  932,  3  Ann.  Cas.  110;  Cataen  v.  105  N.  W.  862,  113  A.  S.  B.  585,  7 

Belcher,  64  W.  Va.  314,  61  S.  E.  930,  Ann.   Cms.  854,  3  LJt.A.(N.S.)    928 

131  A.  S.  R.  903,  16  Ann.  Cas.  715.  and  note. 

Note:  7  Ann.  Cas.  859.  Notes:  26  A.  S.  R.  155;  64  L.R.A. 

And  see  supra,  par.  23.  484;  3  Ann.  Cas.  114. 
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irate  to  believe  that  there  was  probable  cause,  either  that  an  offense 
had  been  committed,  or  that  the  accused  had  committed  it — then 
the  discharge  or  dismissal  is  prima  facie  evidence  of  a  want  of 
probable  cause,  in  the  action  for  malicious  prosecution.*®  Where 
the  accused  has  been  discharged  and  is  afterwards  indicted,  it  has 
been  held  that  there  is  no  prima  facie  case  of  lack  of  probable  cause 
from  the  discharge,  because  it  is  neutralized  by  the  effect  of  the  find- 
ing of  the  indictment.** 

26.  Action  of  Grand  Jury. — ^The  finding  of  an  indictment  against 
a  party  accused  of  crime  by  the  grand  jury  is,  by  the  weight  of 
authority,  put  on  the  same  basis  as  that  of  a  binding  over  by  a 
committing  magistrate,  and  held  not  to  be  conclusive  on  the  ques* 
tion  of  the  presence  of  probable  cause,  but  as  sufficient  to  show,  prima 
facie,  its  existence.**  Even  this  effect  is  denied  by  some  courts  upon 
reasoning  which  is  difficult  to  answer.  The  finding  of  an  indictment, 
they  argue,  is  an  ex  parte  proceeding,  conducted  with  closed  doors, 
and  its  privacy  secured  by  solemn  oath.  While  an  indictment  is  an 
accusation  in  writing,  charging  a  person  with  an  indictable  offense, 
presented  by  a  component  part  of  the  court;  though  it  is  a  judicial 
affirmation  that  the  evidence  before  the  grand  jury  is  sufficient  to 
put  him  on  trial  before  a  petit  jury;  it  is  an  accusation  and  affirma- 
tion founded  on  such  evidence  as  the  prosecuting  officer,  the  grand 
jury,  and  the  prosecutor,  if  any,  may  see  proper  to  select  and  adduce; 
and  it  is  important  to  impair,  on  the  trial  of  the  accused,  the  pre- 
sumption of  innocence.  The  person  charged,  not  permitted  to  be 
present,  has  no  opportunity  of  being  heard,  can  bring  no  evidence, 
and  cannot  cross-examine  the  witnesses  produced.  To  admit  such 
judicial  finding  as  prima  facie  evidence  of  probable  cause  will  enable 
a  malicious  prosecutor,  by  his  own  evidence  alone,  or  by  manipulat- 
ing other  testimony,  to  arm  himself  with  a  prima  facie  defease  against 
a  subsequent  action.**  The  authorities  are  also  divided  upon  the 
effect  of  the  failure  of  the  grand  jury  to  indict  the  accused.  Some 
cases  hold  that  such  failure  should  have  the  same  effect  as  a  dis- 
charge by  a  committing  magistrate,  and  show  prima  facie  that  there 
was  a  want  of  probable  cause,  but  others,  sometimes  basing  their 
decision  upon  the  difference  in  the  nature  of  a  grand  jury  investiga- 
tion, which  makes  such  a  jury's  deliberations  a  preliminary  trial, 
declare  that  failure  to  indict  is  no  more  evidence  of  want  of  probable 

10.  Smith  v.  Clark,  37  Utah  116,  v.  Indiana  Nat.  Life  Ins.  Co.,  160  Ky. 
106  Pac.  653,  Ann.  Cas.  1912B  1366,  533,  169  S.  W.  1023,  Ann.  Cas.  1916A 
26  L.R.A.(N.S.)  953.  337  and  note;  Griffis  v.  Sellars,  19  N. 

11.  Lindsey  v.  Couch,  22  Okla.  4,  C.  492,  31  Am.  Dec.  422;  Lindsay  v. 
98  Pac.  973,  18  Ann.  Cas.  60.  Couch,  22  Okla.  4,  98  Pac.  973, 18  Ann. 

12.  Casey  v.  Dorr,  94  Ark.  433,  127  Cas.  601. 

8.  W.  708,  140  A.  S.  R.  124  and  note,       13.  Note :  21  Ann.  Cas.  1048. 
21  Ann.  Cas.  1046  and  note;  Schott 
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cause  for  the  prosecution  than  is  an  acquittal.^*  A  diflFerence  of 
opinion  also  prevails  as  to  the  effect  of  the  failure  to  find  an  indictment 
as  an  offset  to  the  prima  facie  case  of  presence  of  probable  cause  estab- 
lished by  the  magistrate's  holding  the  accused  to  appear  before  the 
grand  jury.** 

27,  Advice  of  Attorney;  In  General. — It  is  the  general  rule  that 
advice  of  counsel  is  a  complete  defense  to  an  action  for  malicious 
prosecution  either  of  civil  or  criminal  actions  where  it  appears  that 
the  prosecution  was  instituted  in  reliance  in  good  faith  on  such 
advice,  given  after  a  full  and  fair  statement  to  the  attomej^  of  all 
the  facta,**  and  the  fact  that  the  attorney's  advice  was  unsound  or 
erroneous  will  not  affect  the  result.  If  the  defense  is  worth  anj'^thing 
to  a  party  it  must  be  available  when  through  error  of  law,  as  well 
as  of  fact,  his  action  has  failed.  The  law^yer's  error  will  not  deprive 
his  client  of  the  defense.*'  The  authorities  do  not,  however,  agree 
as  to  whether  the  advice  of  counsel  establishes  probable  cause,  or 
lack  of  malice,  or  both.*®    In  some  jurisdictions  the  advice  of  counsel 

14.  Notes:  64  L.B.A.  488,  489;  21  222;  Shea  v.  Cloquet  Lumber  Co.,  d2 
Ann.  Cas.  1049;  Ann.  Cas.  1916A  341.    Minn.   348,  100  N.   W.  Ill,   1   Ann. 

15.  Note:  21  Ann.  Cas.  1050.  Cas.  930  and  note;  Virtue  v.  Creamery 

16.  Stewart  v.  Sonnebom,  98  U.  S.  Package  Mfg.  Co.,  123  Minn.  17,  142 
187,  25  U.  S.  (L.  ed.)  116;  Stewart  N.  W.  930,  1136,  L.R.A.1915B  1179; 
V.  Blair,  171  Ala.  147,  54  So.  506,  Ann.  Alexander  v.  Harrison,  38  Mo.  258,  90 
Cas.  1913A  925;  Kansas,  etc..  Coal  Am.  Dec,  431;  Brobst  v.  Ruff,  100  Pa. 
Co.  V.  Galloway,  71  Ark,  351,  74  S.  W.  St.  91,  45  Am.  Rep.  358;  Barhight  v. 
521,  100  A.  S.  R.  79  and  note;  Van-  Tammany,  158  Pa.  St.  545,  28  Atl. 
meter  v.  Bass,  40  Colo.  78,  90  Pac.  637,  135,  38  A.  S,  R.  853  and  note;  Wenger 
18  L.R.A.(N.S.)  49  and  note;  Collins  v.  Phillips,  195  Pa.  St.  214,  45  Atl. 
V.  Hayte,  50  111.  337,  99  Am.  Dec.  521;  927,  78  A.  S.  R.  810  and  note;  Bart- 
Paddock  V.  Watts,  116  Ind.  146,  18  lett  v.  Brown,  6  R.  I.  37,  75  Am.  Dec. 
N.  E.  618,  9  A.  S.  R.  832  and  note;  675;  Cooper  v.  Flemmir\g,  114  Tenn. 
Adams  v.  Bickuefl,  126  Ind.  210,  25  40,  84  S.  W.  801,  68  L.R.A.  849; 
N.  E.  804,  22  A.  S.  R.  576;  Davis  v.  Catzen  v.  Belcher,  64  W.  Va.  314,  61 
Seeley,  91  Ta.  583,  60  N.  W.  183,  51  S.  E.  930,  131  A.  S.  R.  903,  16  Ann. 
A.  S.  R.  356;  Jackson  v.  Linnington,  Cas.  715;  King  v.  Apple  River  Power 
47  Kan.  396,  28  Pac.  173,  27  A.  S.  R.  Co.,  131  Wis.  575,  111  N,  W.  668,  120 
300;  Smith  v.  Fields,  139  Kv.  60,  129  A.  S.  R.  1063  and  note,  11  Ann.  Cas. 
S.  W.  325,  30  L.R.A.(N.S.)  870;  Na-  051  and  note;  Ravenga  v.  Mackin- 
tional  Life,  etc.,  Ins.  Co.  v.  Gihson,  tosh,  2  B.  &  C.  693,  9  E.  C.  L.  225,  26 
101  S.  W.  895,  31  Ky.  L.  Rep.  101,  Kev.  Rep.  521,  16  Eng.  Rul.  Cas.  742. 
12  L.R.A.(N.S.)  717;  Harvey  v.  Gart.  Notes:  85  Am.  Dec.  381;  26  A.  S. 
ner,  136  La.  411,  67  So.  197,  Ann.  Cas.  R.  143;  27  A.  S.  R.  303;  31  A.  S.  R. 
1916D  900;  Finn  v.  Frink,  84  Me.  261,  51«;  93  A.  S.  R.  461;  L.R.A.1915D  85; 
20  Atl.  851,  30  A.  S.  R.  348;  Stone  v.  1  Ann.  Cas.  932;  11  Ann.  Cas.  954; 
Swift,  4  Pick.    (Mass.)    389,  16  Am.   Ann.  Cas.  1912D  423. 

Dec.  349 ;  Monaghan  v.  Cox,  155  Mass.  17.  Cooper  v.  Flemming,  114  Tenn. 

487,  30  N.  E.  467,  31  A.  S.  R.  555;  40,  84  S.  W.  801,  68  L.R.A.  849. 

Le  Clear  v.  Perkins,  103  Mich.  131,  61  Notes:  18  L.R.A.(N.S.)  67;  1  Ann. 

N.  W.  367,  26  L.R.A.  627;  Trvon  v.  Cas.  932;  11  Ann.  Cas.  956;  Ann.  Cas. 

Pingree,  112  Mich.  338,  70  N.  W.  905,  1912D  424. 

67  A.  S.  R.  398  and  note,  37  L.R.A.  18.  Note:  18  L.R.A. (N.S.)  50. 
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is  not  a  complete  protection  in  an  action  for  malicious  prosecution, 
but  is  a  circumstance  tending  to  show  absence  of  malice  and  the  exist- 
ence of  probable  cause.**  It  is  sometimes  held  that  advice  from 
a  public  prosecuting  officer  makes  a  stronger  case,  and  that  such 
advice  would  be  a  complete  defense  when  that  of  a  private  attorney 
would  not.*® 

28.  Qualifications  Necessary  ia  Attorney. — ^In  some  of  the  opinions, 
language  is  employed  which  indicates  that  the  question  of  the  com- 
petency of  the  attorney  giving  the  advice  must  be  established,  or,  at 
least,  that  it  may  be  disproved.  It  has  been  remarked  that,  when 
the  principle  declaring  advice  of  counsel  to  be  a  defense  in  actions 
for  malicious  prosecution  was  established,  the  whole  number  of  law- 
yers was  small,  and  incompetency  to  give  safe  advice  so  rare  that 
the  reason  for  the  rule  was  substantially  sound.  With  increasing 
numbers  and  decreasing  scrutiny  into  the  qualifications  of  those  ^'called 
to  the  bar,"  this  reason  has  not  so  entirely  failed  as  to  invoke  the 
maxim  that  "when  the  reason  of  any  law  ceases,  so  does  the  law 
itself;"  and  the  courts  cannot  abrogate  the  rule;  but  they  can  guard 
it  from  abuse  by  confining  its  operations  within  the  limits  prescribed 
by  law.  It  seems  safe  to  say  that  the  attorney  must  at  least  be 
a  regularly  licensed  practitioner,  but  further  than  this  the  qualifi- 
cations necessary  in  order  that  his  advice  will  protect  a  client  are 
difficult  to  set  out  with  any  great  degree  of  exactness.  Incompetence 
or  unreliability  known  to  the  party  seeking  advice  doubtless  may  be 
shown.*  The  point  is  not  likely  to  arise  frequently,  for,  as  has  been 
said,  a  plaintiff  in  an  action  for  malicious  prosecution,  who  should 
challenge  the  reputation  of  the  lawyer  giving  the  defendant  the 
advice,  would  find  himself  trying  another  case  than  his  own,  which 
would  at  once  attract  attention  by  the  desperate  character  of  the  enter- 
prise, and  with  a  success  much  more  rare  than  that  attending  similar 
attacks  on  the  character  of  witnesses  with  respectable  surroundings 
and  many  friends.*  The  counsel  consulted  must  have  been  such  as, 
under  the  circumstances,  the  person  consulting  him  had  no  reason  to 
suspect  of  prejudice  or  bias,  and  in  whose  judgment  he  wa«  justified 
in  imposing  confidence  as  impartial.*  That  he  was  the  general  attor- 
ney of  the  party  does  not  preclude  the  client  from  seeking  his  advice,* 

19.  Porter  v.  Ritch,  70  Conn.  235,  R.  743  and  note. 

39  Atl.  169,  39  L.R.A.  363;  Luke  v.  Notes:  26  A.  S.  R.  144,  145,  stating 

Hill,  137  Ga.  159,  73  S.  E.  345,  38  the   rule    in    New    York;    18    L.R.A. 

L.R.A.(N.S.)     559     (statutory    provi-  (N.S.)  54;  Ann.  Cas.  1912D  424. 

sion);  Turner  v.  Walker,  3  Gill  &  J.  20.  Note:   18  L.R.A.(N.S.)    54,  71. 

vMd.)  377,  22  Am.  Dec.  329;  Down-  1.  Notes:  26  A.  S.  R.  145;  18  L.R.A. 

iiig  V.  Stone,  152  N.  C.  525,  68  S.  E.  (N.S.)  69,  70. 

9,  J36  A.  S.  R.  841,  21  Ann.  Cas.  753;  2.  Note:  18  L.R.A.(N.S.)   70. 

Griffin  v.  Chubb,  7  Tex.  603,  58  Am.  3.  Notes:  26  A.  S.  R.  145;  18  L.R.A. 

Dec.  85;  Gulf,  etc.,  R.  Co.  v.  James,  (N.S.)  70. 

73  Tex.  12,  10  S.  W.  744,  15  A.  S.  4.  Shea  v.  Cloquet  Lumber  Co.,  92 
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but  where  the  attorney  is  also  interested  in  the  subject  matter  of 
the  suit,  and  known  to  be  so  when  consulted,  it  has  been  held  that 
the  advice  given  cannot  be  availed  of  as  a  justification.*  In  accord- 
ance with  this  rule,  a  party  even  though  learned  in  the  law  cannot 
act  as  his  own  counselor,  and  avail  himself  of  the  protection  of  his 
own  legal  advice.  The  lawyer  needs  impartial  advice  as  much  as 
the  layman  when  his  own  interests  are  involved.*  If  the  advice 
given  by  a  reputable  counselor  is  rendered  under  such  circumstances 
that  it  can  be  seen  not  to  have  been  given  as  a  result  of  impartial 
deliberation,  it  will  not  constitute  probable  cause,  as,  for  instance, 
where  the  attorney  states  during  the  heat  of  a  trial  that  an  adverse 
witness  is  guilty  of  false  swearing,  and  the  client  thereupon  insti- 
tutes a  prosecution  against  the  witness.^  If  counsel  and  client  are 
acting  in  collusion,  and  not  in  good  faith,  no  immunity  will  be 
furnished  by  the  legal  advice.  But  it  is  not  necessary  for  the  client, 
in  order  to  establish  a  prima  facie  defense,  to  afiirm  that  there  was 
no  collusion  and  that  the  advice  was  honestly  given.^ 

29.  Necessity  for  Fall  and  Fair  Statement  of  Facts.-*-It  is  gener- 
ally held  that  the  advice  of  an  attorney  at  law,  in  order  to  constitute 
conclusive  proof  of  the  presence  of  probable  cause,  must  have  been 
given  after  a  full  and  fair  statement  to  the  attorney  of  all  the  facts.* 
As  to  just  what  disclosure  of  facts  must  be  made,  one  line  of  cases 
holds  that  the  term  ''full  and  fair  statement  of  all  the  facts"  does 
not  mefm  all  the  facts  discoverable,  but  all  the  facts  within  the  knowl- 
edge of  the  person  making  the  statement.  If  he  knows  facts  enough, 
either  personally-  or  by  credible  information,  which,  when  fairly  and 
fully  stated  to  reputable  counsel  for  the  purpose  of  obtaining  legal 
guidance,  results  in  advice  which  is  honestly  followed  in  commenc- 
ing the  criminal  proceedings,  that  is  sufficient.^*  The  real  basis 
for  the  doctrine  that  the  advice  of  counsel  under  the  circumstances 
stated  stands  for  probable  cause  is  that  it  covers  the  subject  of  whether 
the  statement  made  is  sufficient  without  further  investigation  as  to 
the  facts.  Counsel  is  supposed  to  pass  upon  that  question,  and  his 
adviqe  honestly  given  and  honestly  acted  upon  to  preclude  any  suc- 
cessful claims  of  negligence  or  imprudence  on  the  part  of  the  prose- 
cutor.** Other  authorities  declare  that  the  prosecutor  is  not  pro- 
Minn.  348,  100  N.  W.  lU,  1  Ann.  Note:  18L.R.A.(N.S.)  66. 
Cas.  930.  9.  See  supra,  par.  27. 

6.  White  V.  Carr,  71  Me.  555,  36  10.  Johnson  v.  Miller,  69  la.  562, 
Am.  Rep.  533.  29  N.  W.  743,  58  Am.  Rep.  231;  King 

Notes:  18  L.R.A.(N.S.)  70;  1  Ann.  v.  Apple  River  Power  Co.,  131  Wis. 
Cas.  934.  575,  111  N.  W.  668, 120  A.  S.  R.  1063, 

6.  Note :  18  L.R.A.  71.  11  Ann.  Cas.  951  and  note. 

7.  Smith  V.  Fields,  139  Ky.  60,  129  Notes:  26  A.  S.  R.  147;  18  L.R.A. 
Sv  W.  325,  30  L.R.A.(N.S.)  870.  (N.S.)  61. 

8.  Shea  v.  Cloquet  Lumber  Co.,  92  11.  Kinjc  ▼.  Apple  River  Power  Co., 
Minn.  348, 100  N.  W.  Ill,  1  Ann.  Cas.  131  Wis.  575,  111  N.  W.  668,  120  A. 
930.  S.  R.  1063,  11  Ann.  Cas.  951. 
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teoted  by  the  advice  of  his  counsel  unless,  in  addition  to  the  facta 
known  to  him,  he  further  stated  all  facts  which  he  could  have  ascer- 
tained by  reasonable  diligence.^*  Another  form  of  the  rule  is  that 
the  client  must  state  all  the  facts  known  to  him  which  he  had  reason 
to  believe  existed.^'  There  would  seem  to  be  no  disagreement  upoa 
the  proposition  that  the  statement,  whether  of  all  the  facts  the 
client  knows,  or  of  all  that  he  might  have  known  with  due  dili- 
gence, must  be  full  and  fair.**  In  some  cases  this  is  expressed  by 
saying  that  all  the  material  facts  must  be  disclosed.  The  omission 
to  state  any  material  fact,  though  it  resulted  from  an  honest  mistake 
of  the  prosecution  in  supposing  it  not  to  be  material,  deprives  him 
of  the  immunity  otherwise  obtainable  by  seeking  the  advice  of  coun-^ 
sel,**  and  if  a  material  fact  is  wrongly  stated  the  advice  of  the  attor- 
ney will  be  no  defense.**  The  law  does  not,  however,  make  unneces- 
sary or  foolish  exactions,  and  if  the  attorney,  by  previous  informa- 
tion communicated  to  him,  knows  of  the  nature  of  the  controversy 
between  the  parties,  it  is  unnecessary  to  state  the  facts  over  again 
at  the  time  his  advice  is  given.*'  It  has  been  held  that  if,  after 
taking  the  advice  of  counsel  and  before  delivery  of  the  warrant 
obtained  upon  his  advice,  new  and  material  facts  came  to  the  knowl- 
edge of  the  prosecutor,  tending  to  lessen  the  probability  of  the  guilt, 
of  the  accused,  and  which  were  not  communicated  to  the  counsel 
for  his  further  opinion,  then  the  advice  previously  given  can  be  no* 
protection  to  the  prosecutor  for  delivering  the  warrant  and  further 
prosecuting  the  accused.** 

30.  Necessity  that  Advice  Be  Acted  on  in  Good  Faith. — Another 
general  requirement,  is  that  the  advice  of  the  attorney,  to  be  avail- 
able to  establish  probable  cause  for  his  client,  must  be  aeted  on  in 
good  faith.**  Such  good  faith  not  only  requires  the  honest  selectioa 
of  counsel  and  a  fair  statement  of  the  facts  to  him,  but  also  includes 

12.  R^ss  V.  Innis,  35  111.  487,  85  Notes:  22  A.  S.  R.  581;  26  A.  S. 
Am.  Dec.  373;  Wicker  v.  Hotchkiss,  H.  146,  147;  18  L.R.A.(N.S.)  55;  11 
62  111.  107,  14  Am.  Rep.  75;  Smith   Ann.  Cas.  955. 

V.  Fields,  139  Ky.  60,  129  S.  W.  325,  15.  Davis  v.   McMillan,   142   Mich. 

30  L.R.A.(N.S.)'870  and  note;  Nance  391,  105  N.  W.  862,  113  A.  S.  R.  585, 

V.  Cash,  143  Ky.  358,  136  S.  W.  619,  7  Ann.  Cas.  854,  39  L..R.A.(N.S.)  928. 

Ann.  Cas.  1912D  422  an^i  note.  Note:  18  L.R.A.(N.S.)  57. 

Notes:    12   Am.    Dec.    266;    26   A.  16.  Note:  Ann.  Cas.  1912D  423. 

S.  R.  147;  18  L,R.A.(N.S.)   60.  17.  Shea  v.  Cloquet  Lumber  Co.,  92 

13.  Reisan  v.  Mott,  42  Minn.  49,  43  Minn.  348, 100  N.  W.  Ill,  1  Ann.  Cas. 
N.  W.  691,  18  A.  S.  R.  489;  Shea  v.  930. 

Cloquet  Lumber  Co.,  92  Minn.  348, 100  18.  Notes:    26   A.    S.   R.    147;   1& 

N.  W.  Ill,  1  Ann.  Cas.  930.  L.R.A.(N.S.)   62. 

Note:  18  L.R.A.(N.S.)  60.  19.  Powell  v.  Woodbury,  86  Vt.  504,. 

14.  Ross  V.   Innis,   35   111.  487,   85  83  Atl.  541,  Ann.  Cas.  1914D  606. 
Am.  Dec.  373;  Barhight  v.  Tammany,  Notes:  18  L.R.A.(N.S.)  65;  1  Ann. 
158  Pa.  St.  545,  28  Atl.  135,  38  A.  Cas.  933. 

S.  R.  853. 
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a  belief  by  the  prosecutor  in  his  cause  and  a  belief  in  the  soundness 
of  the  advice  given  him  by  counsel.  It  has  been  urged,  as  against 
this  proposition,  that  when  a  client  fully  and  fairly  states  the  case 
to  his  attorney  for  the  purpose  of  receiving  his  advice  and  acting 
upon  it,  he  should  be  protected  by  the  opinion  given  him,  though  it 
does  not  meet  his  concurrence.  He  consults  the  attorney  because  he 
supposes  him  to  be  learned  in  the  law,  and  capable  of  forming  a 
more  correct  opinion  than  himself,  and  therefore  he  ought  to  be  pro- 
tected while  acting  upon  that  opinion,  though  he  does  not  comprehend 
it,  and  is  still  unaUe  to  surrender  his  own  previously  formed  con- 
elusion  upon  the  same  subject.*®  But  the  apparent  weight  of  author- 
ity is  to  the  contrary.^  It  must  be  the  advice  of  the  attorney  which 
is  really  followed  in  the  institution  of  the  proceedings,  and  if  one 
has  already  maliciously  decided  to  prosecute  another,  receiving  advice 
of  counsel  will  not  be  a  defense  behind  which  he  can  shield  himself 
from  the  effects  of  his  own  wrong.*  So,  too,  if  the  advice  sought 
to  be  availed  of  was  not  secured  until  after  the  commencement  of 
the  suit  complained  of,  it  is  obvious  that  such  advice  cannot  estab- 
lish probable  cause  for  the  institution  of  the  action.  It  is  not  the 
advice  itself  that  shows  the  probable  cause,  otherwise  it  could  be 
rebutted  by  showing  the  advice  to  be  unsound  or  erroneous.  The 
protection  given  by  the  advice  of  counsel  is  rather  a  protection  to 
the  individual  who  has  nought  it.  His  own  action  has  been  that  of 
a  reasonable  man  when  he  follows,  in  good  faith,  what  one  learned  in 
the  law  has  told  him.  It  is  not  clear  what  effect  the  advice  of  coun- 
sel would  have  as  a  defense  when  communicated  to  a  third  person^ 
not  a  party  to  the  original  action.  Clearly  if  the  prosecutor  did  not 
know  of  the  advice  it  would  avail  him  nothing.*  The  division  of 
functions  between  court  and  jury  in  the  determination  of  the  ques- 
tion of  presence  or  want  of  probable  cause  is  discussed  elsewhere  in 
this  article.* 

31,  Advice  <rf  Kagistrate  or  Layman. — ^The  immunity  which  the 
law  extends  to  a  party  when  acting  in  good  faith  on  the  advice  of 
an  attorney  at  law  in  instituting  an  action  against  another  has  fre- 
quently beea  claimed  by  a  party  who,  under  like  circumstances,  has 
followed  advice  given  by  a  magistrate  or  justice  of  the  peace,  but 
the  proposal  has  not  met  with  a  favorable  reception  in  most  juris- 
dictions, and  it  may  be  stated  as  a  general  rule  that  in  an  action 
for  malicious  prosecution  the  defendant  cannot  justify  his  action  in 
instituting  the  prosecution  by  pleading  that  he  relied  in  good  faith 

20.  Note:  26  A.  S.  R.  147.  Notes:  18  L.B.A.(N.S.)  63,  64,  65. 

1.  Johnson  v.  Miller,  82  la.  693,  47  2.  Ross  v.  Iimis,  35  III  487,  85  Am. 

N.  W.  903,  48  N.  W.  1081,  31  A.  S.  R.  Dec.  373. 

514;  Ravenga  v.  Mackintosh,  2  B.  &  3.  Note:  18  L.R.A.(N.S.)  68, 

C.  693.  9  E.  C.  L.  225,  26  Rev.  Rep.  4.  See  infra,  par.  39-41. 
621,  16  Eng.  Rul.  Cas.  742. 
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upon  the  advice  of  a  magistrate  or  layman.*  The  two  situations 
are  not  regarded  as  parallel.  Attorneys  at  law  are^  in  some  sense, 
regarded  as  officers  of  court ;  and  it  is  upon  grounds  of  public  policy, 
where  a  party  has  been  advised  by  an  attorney  in  active  practice,  upon 
full  consideration  of  the  facts,  to  institute  a  criminal  prosecution,  if  he 
acts  in  good  faith  under  the  advice  given,  he  shall  not  be  mulcted  in 
damages,  although  the  party  accused  may  be  innocent  of  the  crime 
alleged  against  him.  If  this  was  not  the  law,  no  man  would  feel  safe 
in  preferring  complaint  against  another  for  a  criminal  offense.  The 
policy  of  the  law  is  to  encourage  prosecutions  where  there  are  facts  and 
circumstances  that  would  induce  the  belief,  in  the  mind  of  a  reasonably 
cautious  man,  of  the  guilt  of  the  party  accused.  In  such  cases,  the 
advice  of  competent  counsel,  if  given  and  acted  upon  in  good  faith, 
upon  a  full  disclosure  of  ajl  the  facts,  has  uniformly  been  held  to  con- 
stitute probable  cause  for  instituting  a  criminal  prosecution  notwith- 
standing it  may  appear  afterwards  the  party  accused  was  not  guilty. 
But  there  is  no  just  reason  for  enlarging  the  rule.  It  would  be  a  dan- 
gerous practice,  not  justified  by  any  public  exigency,  to  permit  a  party 
to  say,  in  justification  for  commencing  a  criminal  prosecution  that 
might  injure  or  destroy  the  reputation  of  the  party  accused,  that 
he  acted  upon  the  advice  of  a  person  not  a  lawyer,  however  honestly 
the  advice  may  have  been  given  and  received.*  That  a  justice  of 
the  peace  giving  the  advice  was  also  a  lawyer  has  been  declared  not 
to  change  the  rule,  for  the  reason  that  the  policy  of  the  law  forbids 
the  justice  to  act  as  an  attorney  or  to  advise  in  regard  to  a  propo- 
sition to  be  instituted  before  him.'  The  authorities  are,  however,  not 
entirely  in  accord  on  the  matter,  and  it  is  established  in  a  few  juris- 
dictions that  the  plaintiff  cannot  maintain  an  action  for  malicious 
prosecution  if  the  defendant,  before  instituting  the  prosecution,  fully 
and  fairly  stated  the  facts  and  circumstances  to  a  magistrate,  and  was 
advised  by  him  that  they  constituted  reasonable  cause  for  the  arrest 
of  the  plaintiff,  and  the  defendant  honestly  and  in  good  faith  acted 
under  such  advice.*  In  others  the  view  obtains  that  such  advice, 
while  not  conclusive  as  that  of  a  regular  attorney  would  be,  may 
yet  be  considered  as  bearing  on  the  question  of  malice,  or  of  prob- 
able cause,  and  if  the  magistrate  is  also  a  counselor  at  law,  this  fact 
will  enhance  the  value  of  his  advice.*    The  reason  for  this  extension 

6.  Williams  v.  Vanmeter,  8  Mo.  339,       6.  Note :  16  Ann.  Cas.  719. 
41  Am,  Dec.  644  and  note;  Brobst  v.       7.  Note:  16  Ann.  Cas.  719. 
Ruff,  100  Pa.   St.  91,  45   Am.  Rep.       8.  Ball  v.  Raides,  93  Cal.  222,  28 
358;  Catzen  v.  Belcher,  64  W.  Va.  314,   Pac.  937,  27  A.  S.  R.  174. 
61  S.  E.  930,  131  A.  S.  R.  903,  16       Notes:  26  A.  S.  R.  146;  31  A.  S* 
Ann.   Cas.   715  and  note.  R.  560;  16  Ann.  Cas.  719. 

Notes:  26  A.  S.  R.  146;  18  L.R.A.       9.  Notes:  18  L.R.A.(N.S.)   72,  73; 
(N.S.)  72.  16  Ann.  Cas.  719,  720. 
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in  regard  to  magistrates,  as  set  out  in  a  frequently  cited  case,^^  is 
the  higher  modern  standard  of  qualifications  of  officers  permitted 
to  issue  warrants  in  criminal  cases;  that  a  very  large  majority  of 
the  men  now  having  this  authority  are  members  of  the  bar,  and  all 
have  been  selected  with  care,  and  are  known  to  the  community  as 
wise  and  discreet  men.  Besides  this,  they  are  disinterested  and  inde- 
pendent, and  not,  as  was  sometimes  felt  to  be  the  case  with  justices 
of  the  peace  under  the  old  system,  subject  to  the  control  or  influ- 
ence of  particular  persons;  that  it  is  commonly  recognized  that  the 
magistrates  authorized  to  issue  warrants  have  such  knowledge  of  the 
law,  and  such  training  and  experience,  that  they  may  reasonably 
be  supposed  to  be  competent  to  give  safe  and  prudent  counsel,  and 
that  they  are  so  situated  that,  if  they  advise,  their  action  will  be 
disinterested  and  under  a  sense  of  responsibility  due  to  their  posi- 
tion, and  that  they  are  no  longer  open  to  the  charge  of  acting  irre- 
sponsibly, and  with  no  better  means  of  judging  of  the  rights  and 
duties  of  a  prosecutor  than  the  prosecutor  himself. 

32.  Burden  of  Proof  as  to  Probable  Cause. — ^As  already  seen,  want 
of  probable  cause  is  evidence  of  malice,  for  the  consideration  of  the 
jury,**  but  the  converse  of  the  proposition  cannot  be  sustained.  Noth- 
ing will  meet  the  exigencies  of  the  case  so  far  as  respects  the  allega- 
tion that  probable  cause  was  wanting  except  proof  of  the  fact.  Though 
such  allegation  is  a  negative  one  in  its  form  and  character,  it  is 
nevertheless  a  material  element  of  the  action  for  malicious  prosecu- 
tion, and  the  burden  is  upon  the  plaintiff  to  prove  affirmatively,  by 
circumstances  or  otherwise,  as  be  may  be  able,  that  the  defendant 
had  no  reasonable  or  probable  ground  for  instituting  the  original 
proceeding,**  unless  the  defendant  dispenses  with  such  proof  by 
pleading  singly  the  truth  of  the  several  facts  involved  in  the  charge.** 
But  while  it  is  true  that  the  want  of  probable  cause  is  required  to 
be  shown  by  the  plaintiff,  and  the  burden  of  proof  is  upon  him  in 

10.  Monaefaan  v.  Cox,  165  Mass.  48T,  594^  2  L.R A.  517 ;  Davis  v.  McMillan, 
30  N.  E.  467,  31  A.  S.  R.  556.  142  Mich.  391,  105  K  W.  862,  113  A. 

11.  See  supra,  par.  17.  S.  R.  585,  7  Ann.  Cas.  854,  3  L.R.A. 

12.  Wheeler  v.  Nesbitt,  24  How.  544,  (N.S.)  928;  Tabert  v.  Cooley,  46  Minn. 
16  U.  S.  (L.  cd.)  765;  Lunsford  v.  366,  49  N.  W.  124,  13  LJI.A.  463; 
IHetrich,  93  Ala.  566,  9  So.  308,  30  A.  Eastman  v.  Monastes,  32  Ore.  291,  51 
S.  R.  79  and  note;  Kansas,  etc.,  Coal  Pac.  1095,  67  A.  S.  R.  531;  Abrath  v. 
Co.  V.  Galloway,  71  AA.  351,  74  S.  W.  North  Eastern  R.  Co.,  11  App.  Cas. 
521, 100  A.  S.  R.  79 ;  Stone  v.  Stevens,  247,  55  L,  J.  Q.  B.  457,  55  L.  T.  N.  S. 
12  Conn.  219,  30  Am.  Dec.  611;  Adams  63,  16  Eng.  Rul.  Cas.  746;  Sutton  v. 
V.  Bicknell,  126  Ind.  210,  25  N.  E.  Johnstone,  1  Rev.  Rep.  257,  1  T.  R. 
804,  22  A.  S.  R.  576;  Morton  v.  Young,  4»3,  1  Bro.  P.  C.  76,  1  Eng.  Rul.  Cas. 
55  Me.  24,  92  Am.  Dec.  565;  Clements  765. 

V.  Excavating  Apparatus  Co.,  67  Md.  Notes:  30  A.  S.  R.  86;  93  A.  S.  R. 
461,  10  Atl.  442,  13  Atl.  632,  1  A.   471. 

S.  R.  409 ;  Mclntire  v.  Levering,  148  13.  Wheeler  v.  Nesbitt,  24  How.  544, 
Mass.  546,  20  N.  E.  191,  12  A.  S.  R.    16  U.  S.  (L.  ed.)   765. 
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this  respect,  such  proof  must  necessarily  be  of  a  negative  character, 
and  concerning  facts  which  are  principally  within  the  knowledge 
of  the  defendant.  The  motives  and  circumstances  which  induced 
him  to  enter  upon  the  prosecution  are  best  known  to  himself.  This 
being  true,  the  plaintiff  can  hardly  be  expected  to  furnish  full  proof 
upon  the  matter.  He  is  only  required  to  adduce  such  testimony  as, 
in  the  absence  of  proof  by  the  defendant  to  the  contrary,  would  afford 
grounds  for  presuming  that  the  allegation  in  this  respect  is  true.  In 
other  words,  the  plaintiff  is  only  obliged  to  adduce  such  proof,  by 
circumstances  or  otherwise,  as  is  affirmatively  within  his  control, 
and  which  he  might  fairly  be  expected  to  be  able  to  produce.^*  This 
idea  is  sometimes  expressed  in  the  statement  that  want  of  probable 
cause,  since  it  involves  a  negative,  needs  but  slight  proof ;  ^*  and 
likewise  in  the  declaration  that  after  malice  is  shown,  slight  evidence 
of  want  of  probable  cause  will  be  sufficient.** 

SS.  Admissibility,  Weight  and  Sufficiency  of  Evideace;  In  Gen^ 
eral. — ^It  is  not  the  purpose  in  this  article  to  go  into  the  general  rules 
of  evidence  in  showing  what  may  or  may  not  be  offered  as  legal 
evidence  in  proving  want  of  probable  cause  by  the  plaintiff  or  pres- 
ence of  such  cause  by  the  defendant,  as  this  is  governed  by  the  rules 
and  principles  of  the  law  of  evidence,  which  are  set  out  at  length 
elsewhere.*'  The  conclusiveness  upon  the  question  of  probable  cause 
of  evideace  as  to  certain  matters  connected  with  the  institution  and 
termination  of  the  original  action,  as  for  instance  the  reliance  upon 
advice  of  counsel,  acquittal,  or  failure  to  recover,  conviction,  or  recov- 
ery, (he  action  of  the  committing  magistrate,  or  grand  jury,  e*e.,  have 
already  been  discussed.*® 

34.  Evidence  to  Establish  Want  of  Probable  Cause. — Since  the 
plaintiff  must  bring  home  the  want  of  probable  cause  to  the  defend- 
ant, his  proof  must  show  not  only  that  there  was  not  probable  cause 
for  his  prosecution,  but  that  the  defendant  knew  it.  Therefore,  evi- 
dence of  innocence,  of  which  the  defendant  had  no  knowledge,  and  of 
which  he  was  not  chargeable  with  notice,  such  as  facts  occurring  after 
the  prosecution  is  begun,  is  not  admissible  for  the  purpose  of  showing 
malice  or  want  of  probable  cause.**  In  determining  whether  the 
defendant  acted  without  probable  cause,  his  conduct  is  to  be  weighed 
in  view  of  w^hat  appeared  to  him  when  he  made  the  complaint,  and 
not  in  the  light  of  subsequently  appearing  facts,  yet,  when  establish- 

14.  Brown  v.  Selfridge,  224  U.  S.   A.  S.  R.  615. 

189,  32  S.  Ct.  444,  56  U.  S.  (L.  ed.)  16.  Grant  v.  Deuel,  3  Rob.    (La>) 

727;  Barhight  v.  Tammany,  158  Pa.  17,  38  Am.  Dec.  228. 

St.  545,  28  Atl.  135,  38  A.  S.  R.  853  17.  See  Evidence,  vol.  10,  pp.  926^ 

and  note.  1003. 

15.  Williams  v.  Vanmeter,  8  Mo.  339,  18.  See  supra,  par.  22-31. 

41 'Am.  t)ee.  644  and  note;  Kolka  v.       19.  Hanchey  v.  Brunson,  175  Ala» 
Jones,  6  N.  D.  461,  71  N.  W.  568,  66   236,  66  So.  971,  Ann.  Cas.  1914C  804. 
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ing  want  of  probable  cause,  tbe  plaintiff  is  not  confined  to  tlie  proof 
of  such  facts  as  he  can  affirmatively  show  were  actually  known  to  the 
defendant,  but  may  also  prove  the  existence  of  such  open  and  noto- 
rious facts  as  the  defendant  would  or  should  have  ascertained  had 
he,  before  instituting  the  proceedings,  made  such  inquiry  and  investi- 
gation as  any  man  with  honest  motives,  and  not  actuated  by  malice, 
would  have  made.*®  Evidence  is  admissible  in  favor  of  the  plaintiff 
to  show  what  occurred  at  the  time  and  place  when  and  where  he  was 
charged  with  the  commission  of  a  crime  if  those  malcing  the  charge 
were  there  present  and  claim  that  they  made  such  charge  on  account 
of  what  there  happened.  Such  evidence  is  admissible  because  it 
may  tend  to  show  that  what  occurred  did  not  constitute  probable 
cause  for  the  prosecution.*  That  the  prosecution  was  to  accomplish 
some  collateral  purpose,  as,  for  instance,  the  collecting  of  a  debt, 
is  sufficient  to  establish  a  prima  facie  want  of  probable  cause,  and 
to  impose  on  the  defendant,  in  an  action  for  malicious  prosecu- 
tion, the  burden  of  showing  that  he  had  probable  cause.*  Notwith- 
standing the  fact  that  a  person  who  instigates  a  criminal  prosecution 
may  have  had  probable  cause  for  the  commencement  thereof,  yet  if 
such  person  afterwards  acquires  means  of  ascertaining  that  the  charge 
is  not  well  founded,  his  failure  to  intervene  and  have  the  prosecution 
discontinued  or  to  do  what  he  can  to  sever  his  connection  therewith  is 
some  evidence  of  the  want  of  reasonable  and  probable  cause  for  con- 
tinuing such  prosecution.'  It  is  generally  held  that  the  plaintiff  in 
an  action  for  malicious  prosecution  is  eatitled  to  give  evidence  of 
his  good  character  and  reputation,  and  of  the  defendant's  knowledge 
thereof  at  the  time  of  the  prosecution,  as  a  circumstance  tending  to 
show  want  of  probable  cause,*  on  the  ground  that  when  a  person  is 
about  to  make  a  criminal  complaint  against  a  citizen  of  previously 
known  good  character  and  reputation,  it  is  reasonable  that  he  should 
consider  that  fact  with  the  other  facta  and  circumstances  in  deter- 
mining the  question  of  the  probability  of  the  guilt  of  the  accused.* 
There  is  little  dissent  from  this  obviously  sound  doctrine,  though  in 

20.  Tabert  v.  Cooley,  46  Minn.  366,  Rep.  492,  15  Ann.  Cas.  153. 

49  N.  W.  124,  13  L.R.A.  463.  4.  Ross  v.  Innis,  35  111.  487,  85  Am. 

1.  Bigelow  V.   Sickles,  80  Wis.  98,  Dec.  373;  Bliraard  v.  Hays,  46  Ind. 
49  N.  W.  106,  27  A.  S.  R.  25.  166,  15  Am.   Rep.  291;   Mclntire  v. 

2.  White  V.  International  Text  Book  Levering,  148  Mass.  546,  20  N.  E.  191, 
Co.,  156  la.  210,  136  N.  W.  121,  42  12  A.  S.  R.  594,  2  L.R.A.  517;  Thur- 
LJlJl.(N.S.)  346 ;  Wenger  V.  Phillips,  kettle  v.  Frost,  137  Mich.  115,  100 
195  Pa.  St.  214,  45  Atl.  927,  78  A.  N.  W.  283,  4  Ann.  Cas.  836  and  note; 
S.  R.  810  and  note;  Macdonald  v.  Woodworth  v.  Mills,  61  Wis.  44,  20 
Schroeder,  214  Pa.  St.  411,  63  Atl.  N.  W.  728,  50  Am.  Rep.  135.  . 
1024,  6  Ann.  Cas.  506,  6  L.R.A.(N.S.)  Notes:  26  A.  S.  R.  156;  14  L.R.A. 
701.  (N.S.)    755;  Ann.  Cas,  1916D  1168. 

Note:  26  A.  S.  R.  155.  5.  Woodworth  v.  Mills,  61  Wis.  44, 

S.  Faneourt  v.  Heaven,  18  Ont.  L.   20  N.  W.  728,  50  Am.  Rep.  135. 
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a  few  cases  it  has  been  held  that  the  plaintiff  cannot  show  his  good 
reputation  until  the  defendant  has  by  his  evidence  subjected  it  to 
attack.*  It  has  been  held  that  in  a  criminal  malicious  prosecution 
based  upon  a  discharge  from  a  criminal  charge,  the  evidence  of  the 
justice  before  whom  the  jfirst  trial  was  had  that  the  evidence  there 
was  not  sufficient  to  sustain  the  charge  is  inadmissible,  and  calcu- 
lated to  injure  the  defendant.' 

35.  Evidence  to  Show  Existence  of  Probable  Caiuo;  In  General.—- 
Considerable  latitude  of  inquiry  will  be  allowed  the  defendant  in  an 
action  for  malicious  prosecution  in  showing  probable  cause  in  the 
institution  of  a  prosecution.  It  is  the  duty  of  every  citizen,  knowing 
a  criminal  offense  has  been  committed,  to  give  notice  thereof  to  the 
authorities,  and  if  a  prosecution  is  instituted,  and  fails,  he  ought 
to  be  allowed  to  go  into  an  examination  of  all  the  facts  and  circum- 
stances attending  the  case,  in  order  to  his  own  justification.  W^e 
this  not  so,  but  few  persons  would  be  found  willing  to  incur  the  risk 
of  a  prosecution  against  a  suspected  malefactor,  an  action  for  a  mali- 
cious prosecution  to  ensue  upon  his  acquittal.*  Thus  it  has  been  held 
that  the  fact  that  the  jury  in  the  criminal  trial  disagreed  is  com- 
petent evidence  to  show  that  reasonable  cause  for  prosecuting  was 
present,*  and  even  the  fact  that  the  jury  acquitted  the  accused  only 
after  some  deliberation  has  been  considered  admissible  for  the  same 
purpose.**  There  is  some  conflict  in  the  authorities  as  to  whether 
on  the  trial  of  the  civil  action  for  malicious  prosecution  evidence 
may  be  received  for  the  purpose  of  showing  what  was  the  testimony 
of  a  witness  at  the  hearing  or  trial  of  the  criminal. charge.  On  the 
one  side,  it  is  said  that  such  evidence  is  inadmissible  either  to.  show 
probable  cause  or  the  want  of  it,  because  it  is  not  the  best  evidence, 
and  that  the  witnesses  examined  at  the  criminal  trial,  if  their  testi- 
mony is  again  desired,  must  be  called  and  examined  at  the  trial  of 
the  civil  action.  But  a  slight  preponderance  of  the  authorities  dis- 
sents from  this  view,  and  maintains  that  upon  the  issue  of  probable 
cause  it  is  competent  for  either  party  to  show  what  was  testified  to 
at  the  trial  of  the  criminal  charge;  that  this  need  not  be  proved  by 
the  testimony  of  the  witnesses  themselves,  for  they  may  have  for- 
gotten their  own  testimony,  or  may,  in  the  civil  action,  testify  falsely 
concerning  it,  and,  therefore,  that  it  is  competent,  either  from  the 
reporter's  notes  of  the  trial,  or  by  the  oral  testimony  of  any  other 
person  who  was  present  and  remembers,  to  prove  what  was  said  by 
any  witness  or  witnesses  upon  his  examination  on  the  trial  of  the 

6.  Note :  4  Ann.  Cas.  839.  9.  Johnson  v.  Miller,  63  la.  529,  17 

7.  Dempsey  v.  State,  27  Tex.  App.  N.  W.  34,  50  Am.  Rep.  758. 
269,  11  S.  W.  372,  11  A.  S.  R.  193.       Note :  26  A.  S.  R.  158. 

8.  Collins  V.  Hayte,  50  111.  337,  99       10.  Grant  v.  Deuel,  3  Rob.    (La.) 
Am.  Dec.  521.  17,  38  Am.  Dec.  228. 
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criminal  charge.^*  So  it  has  been  held  that  the  testimony  of  the 
judge  who  dismissed  a  prosecution  alleged  to  have  been  malicious 
and  his  written  opinion  rendered  at  the  time,  tending  to  show  that 
he  hesitated  in  dismissing  such  prosecution,  are  admissible  in  the 
action  for  malicious  prosecution  to  rebut  the  charge  of  want  of  prob- 
able cause  in  instituting  it.*'  According  to  some  decisions  the  defend- 
ant may  introduce  the  evidence  he  gave  at  the  criminal  trial,  and 
in  the  absence  of  anything  to  show  that  it  was  reduced  to  writing, 
may  testify  orally  as  to  its  substance.  There  are  numerous  cases  in 
which  there  is  no  witness  but  the  prosecutor,  and  in  which  there  is 
no  conviction,  though  the  evidence  plainly  shows  probable  cause  for 
the  prosecution.  If  this  evidence  is  to  be  withheld  from  the  jury  on 
a  trial  for  malicious  prosecution,  dangerous  would  be  the  situation 
of  such  a  prosecutor,  and  great  the  temerity  of  a  man  who  would 
risk  being  placed  in  it.*^  It  has  been  held,  however,  that  the  general 
rule  that  a  party  cannot  be  allowed  to  make  evidence  in  his  own 
favor  is  not  departed  from  in  an  action  of  malicious  prosecution, 
except  upon  the  ground  of  necessity,  and  that  a  defendant  in  an 
action  for  malicious  prosecution  cannot  testify  what  he  swore  to  before 
the  justice  when  the  accused  was  tried,  when  other  witnesses  were 
present**  The  fact  that  the  defendant  was  a  public  official  and  acted 
in  his  official  capacity  in  making  the  complaint  is  a  matter  to  be 
considered  by  the  jury  in  determining  the  question  of  probable  cause.** 
That  the  accused  was  in  possession  of  property  recently  stolen  is  evi- 
dence which  a  prosecutor  may  offer  to  show  reasonable  cause  for 
prosecution  for  theft,  unless  such  possession  was  accompanied  by  a 
reasonable  explanation.**  It  has  Been  helid  that  evidence  by  the 
defendant  that  he  had  been  informed  by  a  third  person  that  the 
latter  was  in  the  company  of  the  plaintiff  when  he  stole  the  defendant's 
property  is  not  admissible  to  ^ow  reasonable  cau^e  for  procuring 
such  warrant  on  the  ground  that  such  evidence  would  raise  collat- 
eral issues  not  in  tiie  case.  Nor  can  the  defendant  show  that  he  had 
been  told  by  others  that  the  accused  was  guilty.*'  It  is,  however,  diffi- 
cult to  see  how  this  can  be  reconciled  with  the  proposition  that  a 
party  to  act  with  probable  cause  in  instituting  a  prosecution  need 
not  depend  entirely  upon  his  own  knowledge,  but  may  also  rely  on 

11.  Kansas,  etc.,  Coal  Co.  v.  Gallo-  point  by  Vansickle  v.  Brown,  68  Mo. 
way,  71  Ark.  351,  74  S.  W.  521,  100   627. 

A.  S.  R.  79.  15.  Skeffington  v.  Eylward,  97  Minn. 

Note :  26  A.  S.  R.  157.  244,  105  N.  W.  638, 114  A.  S.  R.  711, 

12.  Kansas,  etc..  Coal  Ca  v.  Qallo-  16.  Lasky  y.  Smith,  115  Md.  370, 
way,  71  Ark.  351,  74  S.  W.  521,  100  80  Atl.  1010,  Ann.  Cas.  1913A  742 
A.  S.  R.  79.  and  note. 

13.  McMafaan  v.  Armstrong,  2  Stew.  17.  Anderson  v.  Cowles,  72  Conn. 
ft  P.   (Ala.)   151,  23  Am.  Dec.  304.  335,  44  Atl.  477,  77  A.  S.  R.  310  and 

14.  Hickman  v.  Griffin,  6  Mo.  37,  34  note. 
Am.  Dee.  124,  overruled  on  another 
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credible  information  from  others.  If  he  has  such  infonnation  it 
tseems  that  he  should  be  allowed  to  show  that  fact.^*  As  already 
seen,  it  is  the  general  rule  that  in  an  action  for  malicious  prose- 
cution the  inquiry  as  to  probable  cause  must  be  confined  to  the  facts 
and  circumstances  which  were  apparent  at  the  time  the  prose<aition 
was  commenced,**  and  in  support  of  the  defense  of  probable  cause, 
therefore,  evidence  is  inadmissible  of  acts  and  declarations  of  the 
plaintiff  communicated  to  the  defendant  after  the  prosecution  com- 
plained of  began.*^  Thus,  for  instance,  the  defendant  may  not  show 
that  the  plaintiff,  after  being  locked  up  in  jail,  escaped  and  was 
afterwards  rearrested.*  The  fact  that  the  person  accused  made  a 
motion  to  dismiss  the  prosecution  cannot  be  considered  as  an  admission 
of  guilt  on  his  part,  nor  as  showing  that  his  accuser  had  probable  cause 
to  believe  him  guilty.  Therefore,  in  a  trial  of  a  civil  action  for  mali- 
cious prosecution,  the  defendant  will  not  be  permitted  to  argue  to 
the  jury  as  to  the  effect  of  such  motion.*  In  accordance  with  the 
rule  that  evidence  is  not  receivable  which  has  no  reasonable  tendency 
to  prove  the  fact  sought  to  be  established,  it  has  been  held  that  evidence 
of  the  commission  of  an  independent  crime  of  the  same  nature  by  a 
relation  of  the  person  prosecuted  is  not  material  on  the  issue  of 
probable  cause.*  Nor  in  an  action  for  malicious  prosecution  on  a 
charge  of  attempting  to  murder  the  defendant's  daughter  is  evidence 
of  statements  by  the  plaintiff  that  such  daughter  was  unchaste  admis- 
sible to  show  that  the  plaintiff  was  probably  guilty  of  making  the 
assault.* 

36.  Evidence  as  to  Plaintiffs  Reputation ;  Proof  of  Other  Offenses. — 
On  the  same  reasoning  which  permits  the  plaintiff  to  show  that  because 
of  his  character  and  standing  in  the  community  it  was  improbable  that 
he  would  commit  crime,  it  is  generally  held  that  the  defendant  may 
subject  the  plaintiff's  reputation  to  attack  to  show  the  opposite,  and 
that  evidence  of  the  bad  repytation  of  the  plaintiff  before  the  charge 
was  preferred  against  him  is  admissible,  if  known  to  the  defendant.* 
Though  the  plaintiff  must  be  prepared  to  defend  his  general  repu- 
tation, it  is  usually  held  that  he  is  not  required  to  meet  charges 

18.  See  supra,  par.  21.  W.  70,  93  A.  S.  R.  242. 

19.  See  supra,  par.  21.  6.  Martin  v.  Hardesty,  27  Ala.  458, 

20.  Note:  Ann.  Cas.  1914C  808,  809.    62  Am.  Dec.  773;  Hitchcock  v.  North, 

1.  Hanchey  v.  Branson,  175  Ala.  5  Rob.  (La.)  328,  39  Am.  Dec.  540 
236,  56  So.  971,  Ann.  Cas.  1914C  804  and  note;  Calhoun  v.  Bell,  136  La.  149, 
and   note.  66   So.   761,   Ann.   Cas.   1916D   1165 

2.  Wheeler  v.  Kanson,  161  Mass.  and  note;  Molntire  v.  Levering,  148 
370,  37  N.  E.  382,  42  A.  S.  R.  408.  Mass.  546,  20  N.  E.  191,  32  A.  S.  R. 

3.  Krol  V.  Plodick,  77  N.  H.  557,  594,  2  L.R.A.  617;  Miller  v.  Brown, 
94   Atl.   281,  Ann.   Cas.  1916A  1124  3  Mo.  127,  23  Am.  Dec.  693. 

and  note.  Notes :  26  A.  8.  R.  158 ;  4  Ann.  Cas* 

4.  Flam  v.  Lee,  116  la.  289,  90  N.    840;  Ann.  Cas.  1916D  1169. 
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of  ^eeiiic  offenses.*  Nor  can  the  defense  of  probable  cause  be  sup- 
ported by  proof  that  though  the  plaintiff  did  not  commit  the  crime 
of  which  he  was  accused,  he  did  at  or  about  the  same  time  commit 
another  and  entirely  different  offense.'  When,  however,  a  guilty 
knowledge  is  essential  to  the  crime  of  which  the  plaintiff  was  accused, 
the  defendant  may  prove  facts  and  circumstances,  known  to  him  at 
the  time  of  the  prosecution,  sufficient  to  create  a  belief  in  the  mind 
of  a  reasonable  man,  and  in  fact  creating  a  belief  in  the  defendant's 
mind,  that  the  accused  had  committed  other  offenses  like  that  for 
which  he  was  prosecuted.® 

37.  Evidence  as  to  Plaintiff's  Pecimiary  Condition. — ^The  condi- 
tion of  the  plaintiff  financially,  if  known  to  the  defendant,  may  be 
an  important  item  in  making  out  probable  cause  in  some  kinds  of 
proceedings.  Thus  if  an  attachment  has  been  levied,  and  it  is  alleged 
that  it  was  malicious  and  without  probable  cause,  the  fact  that  a 
debtor  was  in  failing  circumstances  might  well  constitute  one  of  the 
elements  of  probable  cause  for  a  proceeding  to  insure  payment  to 
the  creditor.*  A  similar  situation  is  presented  where  the  defendant 
has  unsuccessfully  prosecuted  the  plaintiff  for  the  statutory  offense 
of  disposing  of  mortgaged  property  with  intent  to  defraud.  The 
evidence  as  to  the  amount  of  property  owned  by  the  plaintiff  is  proper, 
SB  bearing  upon  the  question  whether  the  defendant  had  reasonable 
ground  to  believe  that  the  plaintiff  had  disposed  of  the  mortgaged 
property  with  intent  to  defraud,  such  intent  being  necessary  to  con- 
stitute a  crime.^* 

38.  Proof  of  Actual  Guilt  of  Plaintiff. — ^It  has  frequently  been 
held  that  the  plaintiff  in  an  action  for  malicious  prosecution  must, 
notwithstanding  his  acquittal  in  the  original  prosecution,  always 
be  regarded  as  tendering  the  issue  of  his  innocence,  and  must  fail 
in  his  action  if  that  innocence  can  be  disproved,  whether  the  prose- 
cutor acted  from  malicious  motives  or  not,  and  whether  or  not  he 
knew  of  the  facts  establishing  the  plaintiff's  guilt.  Evidence  tending 
to  prove  the  actual  guilt  of  the  plaintiff  is  therefore  always  admissible 
in  favor  of  the  defendant.^*  In  the  language  of  one  of  the  decisions 
thus  holding,  the  law  considers  that,  if  a  criminal  is  fortunate  enough 

6.  Gregory  v.  Thomas,  2  Bibb  (Ky.)    10  L.R.A.(N.S.)  1133;  Adams  v.  Lish- 
286,  5  Am.  Dec.  608.  er,  3  Blackf.  (Ind.)  241,  25  Am.  Dec. 

Notes:  26  A;  S.  E.  159;  14  L.R.A.  102;  Galloway  v.  Stewart,  49  Ind.  156, 

(N.S.)   756;  4  Ann.  Gas.  840;  Ann.  19  Am.  Rep.  677;  White  v.  Intema- 

Cas.   1916D  1170.  tional  Text  Book  Co.,  156  la.  210,  136 

7.  Note:  26  A.  S.  B.  159.  N.  W.  121,  42  L.B.A.(N.S.)  546;  Mack 

8.  Note:  26  A.  S.  R.  159.  v.  Sharp,  138  Mich.  448,  101  N.  W. 

9.  Note:  21  Ann.  Cas.  931.  631,  5  Ann.  Cas.  109  and  note;  Price 

10.  ReLsan  v.  Mott,  42  Minn.  49,  43  v.  Minnesota,  etc.,  R.  Co.,  130  Minn. 
N.  W.  691,  18  A.  S.  R.  489.  229,  153  N.  W.  532,  Ann.  Cas.  1916C 

11.  Whipple   V.    Gorsuch,    82   Ark.  267 ;  Bartlett  v.  Brown,  6  R.  I.  37,  75 
252,  101  S.  W.  735,  12  Ann.  Cas.  38,  Am.  Dec.  675;  Bigelow  v.  Sickles,  80 
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to  escape  conviction,  he  should  rest  content  with  his  good  luck,  and 
not  belabor  one  who  suspected  his  guilt  and  acted  accordingly.^* 
It  is  true  that  sometimes  courts  have  incautiously  said  that  probable 
cause  did  not  depend  on  the  guilt  or  innocence  of  the  accused,  but 
when  they  have  so  said,  they  have  been  referring  to  the  fact  that 
th^  plaintiff  had  urged  his  innocence  as  conclusive  in  favor  of  hia 
right  to  recover,  and  have  merely  intended  to  affirm  that,  notwith- 
standing such  innocence,  the  action  of  the  prosecutor  may  have  been 
justified  because  of  incriminatory  circumstances  known  to  him,  and 
not  that  the  guilt  of  the  accused  could  coexist  with  a  right  on  his 
pfiuii  to  recover  for  being  prosecuted  for  a  criminal  act  of  which  he 
was  guilty.*' 

5^.  Province  of  Court  and  Jury  as  to  Question  of  Probable  Cause; 
In  General. — ^The  general  rule  of  the  common  law,  sustained  by  the 
overwhelming  weight  of  authority,  both  in  England  and  America,  is 
that  what  facts,  and  whether  particular  facts,  constitute  probable  cause 
is  a  question  of  law,  which  the  judge  must  decide  upon  the  facts 
found  to  exist  in  the  particular  case,  and  which  it  is  error  for  him 
to  submit  to  the  decision  of  the  jury.  While  the  jury  are  to  find 
what  facts  do  exist,  where  the  evidence  is  conflicting,  the  question 
of  whether  upon  the  facts  as  proved  and  found  probable  cause  has 
or  has  not  been  made  out  is  a  question  which  the  court  must  decide.** 
For  this  reason  probable  cause  has  often  been  said  to  be  a  ^^mixed 
question  of  law  and  fact."  **    If  there  is  no  dispute  upon  the  facts, 

Wis.  98,  49  N.  W.  106,  27  A.  S.  R.  1061,  70  L.R.A.  667;  L^get  v.  Blount, 

25.  4  N.  C.  560,  7  Am.  Dec.  702 ;  Plummer 

Notes:  26  A.  S.  E.  138,  160;  5  Ann.  v.  Gheen,  10  N.  C.  66,  14  Am.  Dec. 

Cas.  110.  572;  Wilkinson  v.  Wilkinson,  159  N.  C. 

It,  Mack  V.  Sharp,  138  Mich.  448,  265,  74  S.  E.  740,  39  L.R.A.(N.S.) 

101  N.  W.  631,  5  Ann.  Cas.  109.  1215;  Travis  v.  Smith,  1  Pa.  St.  234, 

13.  Note:   26   A.   S.   B.   138.  44  Am.  Dec.  125;  Brobst  v.  Ruff,  100 

14.  Stewart  v.  Sonneborn,  98  U.  S.  Pa.  St.  91,  45  Am.  Rep.  358;  Nash  v. 
187,  25  XJ.  S.  (L.  ed.)  116;  Ball  v.  Orr,  3  Brev.  (S.  C.)  94,  5  Am.  Dec. 
Rawles,  93  Cal.  222,  28  Pac.  937,  27  547;  Cooper  v.  Flemming,  114  Tenn. 
A.  S.  B.  174;  Tucker  v.  Hyatt,  151  40,  84  S.  W.  801,  68  L.R.A.  849; 
Ind.  332,  51  N.  E.  469,  44  L.R.A.  129 ;  French  v.  Smith,  4  Vt.  363,  24  Am. 
Shaul  V.  Brown,  28  la.  37,  4  Am.  Rep.  Dec.  616. 

151;   Johnson  v.   Miller,  82  la.   693,       Notes:  9  Am.  Dec.  691;  26  A.  S. 
47  N.   W.   903,  48   N.   W.   1081,  31    R.  141;  4  L.R.A.  258;  13  L.R.A.  60; 
A.  S.  R.  514;  Jenkins  v.  Gilligan,  131    L.R.A.1915D  5  et  seq. 
la.  176, 108  N.  W.  237,  9  L.R.A. (N.S.)       And  see  infra,  par.  41. 
1087;  Michael  v.  Matson,  81  Kan.  360,       16.  Miller  v.  Brown,  3  Mo.  127,  23 
105  Pac.  537,  L.R. A.1915D  1  and  note ;   Am.  Dec.  693 ;  Travis  v.  Smith,  1  Pa. 
Schott  V.  Indiana  Nat.  Life  Ins.  Co.,    St.  234,  44  Am.  Dec.  125;  Cooper  v. 
160  Ky.  533,  169  S.  W.  1023,  Ann.    Flemming,  114  Tenn.  40,  84  S.  W.  801, 
Cas.  1916A  337;  Ulmer  v.  Leland,  1   68  L.R.A.  849;  Sutton  v.  Johnstone, 
Greenl.   (Me.)   135,  10  Am.  Dec.  48;    IT.  R.  493,  1  Rev.  Rep   257,  1  Bro. 
Miller  v.  Brown,  3  Mo.  127,  23  Am.    P.   C.   76,   1   Eng.   Rul.   Cas.  765.    . 
Dec.   693;    Stoecker  v.   Nathanson,  5       Notes:    12   Am.   Dec.   267;    L.R.A. 
Neb.   (unofficial)  Rep.  435,  98  N.  W.    1915D  43. 
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whether  or  not  there  was  probable  cause  for  the  institution  of  the 
former  proceeding  is  a  question  to  be  decided  by  the  court  alone.** 
The  court  having  determined,  as  required  by  the  weight  of  author- 
ity, whether  the  undisputed  or  cleaiiy  established  facts  amount  to 
probable  cause  is  likewise  required  by  the  same  weight  of  authority  to 
instruct  the  jury  accordingly.    So,  if  the  judge  is  of  the  opinion  that 
the  undisputed  evidence  shows  probable  cause,  he  should,  according 
as  the  state  of  the  case  suggests,  and  the  practice  of  the  jurisdiction 
permits,  either  order  a  nonsuit  or  direct  a  verdict  for  the  defendant.*' 
That  the  doctrine  of  the  weight  of  authority  on  this  important  and 
difficult  question  is  an  aenomaly  has  been  frequently  and  frankly 
admitted  by  the  authorities.    It  is  not  so  strange  or  unnatural,  there- 
fore, that  such  a  doctrine  should  have  sometimes  been  regretted,  modi- 
fied, or  even  disapproved  and  denied.*^     The  practice  in  some  of 
the  states  is,  when  the  evidence  is  conflicting,  to  instruct  the  jurors 
as  to  what  constitutes  probable  cause,  and  to  leave  them  to  decide,  in 
the  light  of  such  instructions,  whether  probable  cause  existed  or  not,** 
and  in  a  few  jurisdictions  it  is  expressly  provided  by  statute  that 
want  of  probable  cause  shall  be  a  question  for  the  jury,  under  the 
direction  of  the  court.'*     Even  where  the  general  rule  prevails,  it  • 
has  been  held  that  if  the  question  of  probable  cause  has  been  erro- 
neously submitted  to  the  jury,  still,  if  on  a  review  of  the  case  by 
the  appellate  court,  it  appears  from  the  facts  not  disputed  at  the 
trial  that  the  jury  have  not  erred  in  point  of  law,  their  verdict  will 
not  be  set  aside,*  and  it  has  been  decided  that  where  the  question 
has  been  left  to  the  jury  under  a  general  instruction,  properly  defin- 

16.  Crescent  City  Ltve-Stock  Co»,  v.   A.  S.  R.  615;   Simmons  v.  Gardner, 
Butchers'  Union  Slaughter  House  Co.,   46   Wash.   282,  89   Pac.   887,  L.R.A. 
120  U.  S.  141,  7  S.  Ct.  472,  30  U.  S.   1915D  16;  King  v.  Apple  River  Power 
(L.  ed.)  614;  Whipple  v.  Gorsuch,  82    Co.,  131  Wis.  575,  111  N.  W.  668,  120 
Ark.   252,  101   S.   W.   735,  12   Ann.   A.   S.   R.   1063,   11   Ann.   Cas.    951; 
Cas.  38,  10  L.R.A.(N.S.)   1133;  Ball   Harris  v.  Bickerton,  24  Ont.  L.  Rep. 
V.  Rawles,  93  Cal.  222,  28  Pac.  937,   41,  Ann.  Cas.  1912A  443. 
27  A.  S.  R.  174;  Slater  v.  Taylor,  31       Notes:  21  A.  S.  R.  546;  93  A,  S. 
App.   Cas.    (D.   C.)    100,   18   L.R.A.   R.  458;  L.R.A.1915D  58;  11  Eng.  Rul. 
(N.S.)    77;    Schott   v.    Indiana   Nat.    Cas.   183. 
Life  Ins.  Co.,  160  Ky.  533,  169  S.  W.       17.  Note:  L.R.A.1915D  65. 
1023,  Ann.  Cas.  1916A  337;  Le  Clear       18.  Note:  L.R.A.1915D  72. 
V.  Perkins,  103  Mich.  131,  61  N.  W.       19.  Sherwood  v.  Reed,  35  Conn.  450, 
357,  26  L.R.A.  627;  Dieis  v*  Mallon,   95  Am.  Dec.  284;  Gulf,  etc.,  R.  Co. 
46  Neh.  121,  64  N.  W.  722,  60  A.  S.   v.  James,  73  Tex.  12,  10  S.  W.  744, 
R.  598;  Stoecker  y.  Nathanson,  5  Neb.   15  A.  S.  R.  743. 
(unofficial)  Rep.  435,  98  N.  W.  1061,       Notes:   26  A.   S.  R.  141;   L.R.A. 
70  L.R. A.  667 ;  Howard  v.  Thompson,  1915D  45,  69. 

21  Wend.  (N.  Y.)  319,  34  Am.  Dec.       20.  Coleman  v.  Allen,  79  Ga.  637, 
238;  Burt  v.  Smith,  181  N.  Y.  1,  73   5  S.  E.  204,  11  A.  S.  R.  449. 
N.  E.  495,  2  Ann.  Cas.  576;  Kolka  v.       Note:  L.R.A.1915D  75. 
Jones,  6  N.  D.  461,  71  N.  W.  658,  66       1.  Note:  L.R.A.1915D  71. 
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ing  probable  cause  will  lie,  unless  a  special  instruction  embracing  the 
facts  claimed  to  constitute  probable  cause  has  been  requested.* 

40.  Manner  of  Obtaining  Opinion  of  Jury. — In  determining  the 
question  of  probable  cause  the  opinion  of  the  jury  as  to  the  facts 
may  be  obtained  by  two  methods.     One  of  these  is  to  require  the 
jury  to  make  special  findings  of  fact  from  which  the  court  must 
determine  whether  a  reasonable  man  would  have  instituted  a  suit 
thereon.*    This  method  is,  however,  seldom  resorted  to,  but  the  cause 
is  usually  submitted  to  the  jury  upon  hypothetical  instructions  in 
which  the  evidence  is  stated,  and  they  are  told  that  if  they  believe 
certain  evidence,  then  that  probable  causes  existed  or  not,  as  the  case 
may  be,  or  instructed  "that  if  they  find  the  facts  in  a  designated 
^vay,  then  that  such  facts,  when  so  found,  do  or  do  not  constitute 
probable  cause."  *    In  this  way,  by  collating  the  evidence  and  charg- 
ing the  jury  hypothetically  that  if  they  find  certain  enumerated 
facts  probable  cause  does  exist,  while  if  they  find  certain  other  facts 
it  does  not  exist,  the  court  performs  its  function  of  determining 
probable  cause.    The  task  increases  in  difficulty  as  the  disputed  ques- 
tions of  fact  become  more  and  more  complex  in  an  involved  case, 
'but  the  legal  rule  cannot  change  for  that  reason.    It  is  required,  too, 
that  the  instructions  must  not  be  based  on  partial  or  imperfect  pres- 
entation of  the  facts,  for  this  would  defeat  the  ends  of  justice  by 
centering  attention  on  certain  phases  only  of  the  testimony.*    Inas- 
much as  the  question  of  probable  cause  is  always  to  be  determined 
by  the  court  from  the  facts  in  each  particular  case,  it  would  seem 
imnecessary  to  give  to  the  jury  any  definition  of  the  term,  or  any 
instruction  upon  abstract  propositions  relating  to  this  subject.    These 
abstract  rules  will  guide  the  court  in  determining  the  question,  but 
are  apt  to  lead  the  jury  away  from  their  function  of  passing  upon 
the  effect  of  the  evidence  in  support  of  the  probative  facts  which  the 
court  may  direct  them  to  find  in  order  to  determine  in  which  way 
their  general  verdict  shall  be  rendered.*     Such  an  instruction  is, 
however,  ordinarily  not  prejudicial  where  the  charge  includes  a  state- 

2.  Stoecker   v.   Nathanson,   5   Neb.  Y.  1,  73  N.  E.  495,  2  Ana.  Cas.  576.. 
(unofficial)  Rep.  435,  98  N.  W.  1061,  Notes:    26   A.    S.   E.   141;   L.R.A. 
70  L.R.A.  667.  1915D   48. 

3.  Cooper  v.  Flemming,  114  Tenn.  6.  Note:  L.R.A,1915D  48,  50  et  seq. 
40,  84  S.  W.  801,  6S  L.R.A.  849.  (contaiiiipg  numerous  examples  of  in- 

Notes:  26  A.  S.  R.  141;  L.R.A.1915D  structions  which  have  been  approved 

47.  or  disapproved). 

And  see  generally,  Verdict.  6.  Ball  v.  Rawles,  93  Cal.  222,  28 

4.  Stewart  v.  Sonneborn,  98  XT.  8.  Pac.  937,  27  A.  S.  R.  174;  Michael  v. 
187,  25  U.  S.  (L.  ed.)  116;  Ball  v.  Mateon,  81  Kan.  360,  105  Pac.  537, 
Rawles,  93  Cal.  222,  28  Pac.  937,  27  L.R.A.1915D  1  and  note. 

A.  S.  R.  174;  Burt  v.  Smith,  181  N. 
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ment  of  what  facte  would  amount  to  probable  cause  in  the  case  on 
trial.' 

41.  Matters  to  Be  F<mnd  by  Juty. — From  the  statement  of  the  gen- 
eral rule  as  to  the  respective  functions  of  the  court  and  the  jury  in 
settling  whether  or  not  the  defendant  had  probable  cause  to  institute 
legal  proceedings  against  the  plaintiff,  it  is  clear  that  in  general  all 
questions  of  fact  are  to  be  found  by  the  jury  where  there  is  any 
dispute.®  Thus  the  credibility  of  witnesses  is  a  question  for  the  jury, 
and  the  court  will  not  instruct  a  jury  that  probable  cause  existed 
when  the  evidence  is  contradictory.*  Likewise  the  jury  are  to  decide 
whether  or  not  the  defendant  had  an  honest  belief  in  the  plaintiff's 
guilt.  A  state  of  mind  is  a  fact  like  any  other.*®  It  is  also  the 
pro\dnce  of  the  jury,  when  the  defendant  claims  to  have  acted  under 
advice  of  counsel,  to  find  whether  the  advice  of  counsel  was  in  fact 
obtained,  whether  there  was  a  full  disclosure  of  facts  made,  whether 
reasonable  diligence  was  used  in  ascertaining  the  facts,  and  whether 
the  defendant  sought  and  followed  the  advice  in  good  faith.** 

III.  By  and  against  Whom  Action  Maintainable 

42.  Persons  Entitled  to  Sue. — Generally  speaking,  any  person 
bringing  himself  within  the  requirements  previously  enumerated  in 
this  article  may  maintain  an  action  for  malicious  prosecution.**  The 
right  seems,  however,  to  be  purely  a  personal  one.  Thus  it  has  been 
held  that  a  father  cannot  bring  an  action  to  recover  in  his  own 
right  because  of  the  wrongful  prosecution  of  his  minor  children 

7.  Michael  v.  Matson,  81  Kan.  360,  Frost,  137  Mich.  115,  100  N.  W.  283, 
105  Pac.  537,  L.R.A.1915D  1  and  note.  4  Ann.  Cas.  836;  Davis  v.  McMiUau, 

8.  Bnrt  v.  Smith,  181  N.  Y.  1,  73  142  Mich.  391,  105  N.  W.  862,  113 
N.  E.  495,  2  Ann.  Cas.  576;  Scbofleld  A.  8.  R.  585,  7  Ann.  Cas.  854,  3 
V.  Ferrers,  47  Pa.  St.  194,  86  Am.  L.RA.(N.S.)  928;  Pcake  v.  Milaca 
Dec.  532;  Connors  v.  Reid,  25  Ont.  State  Bank,  120  Minn.  455,  139  N.  W. 
L.  Rep.  44,  Ann.  Cas.  1912C  1041  813,  Ann.  Cas.  1914B  1284;  Virtue 
and  note.  v.  Creamery  Package  Co.,  123  Minn. 

Note:  38  A.  S.  R.  866.  17,  142  N.  W.  930,  1136,  L.R.A.1915B 

And  see  supra,  par.  39.  1179;  Price  v.  Minnesota,  etc.,  B.  Co., 

9.  White  V.  Fox,  1  Bibb  (Ky.)  369,  130  Minn.  229,  153  N.  W.  532,  Ann. 
4  Am.  Dec.  643.  Cas.  1916C  267;  Powell  v.  Woodbury, 

10.  BaU  V.  Rawles,  93  Cal.  222,  28  85  Vt.  504,  83  Atl.  541,  Ann.  Cas. 
Pae.  937,  27  A.  S.  R.  174;  Galloway  1914D  606;  Simmons  ▼.  Gardner,  46 
V.  Stewart,  49  Ind.  156,  19  Am.  Rep.  Wash.  282,  89  Pac.  887,  L.R.A.19L5D 
677;  Shaul  v.  Brown,  28  la.  37,  4  16;  Baer  v.  Chambers,  67  Wash.  357. 
Am.  Rep.  151;  Connors  v.  Reid,  25  121  Pac.  843,  Ann.  Cas.  1913D  559; 
Ont.  L.  Rep.  44,  Ann.  Cas.  1912C  1041  Ravenga  v.  Mackintosh,  2  B.  &  C.  693, 
and  note.  9  E.  C.  L.  225,  26  Rev.  Rep.  521,  16 

Note:   L.R.A.1915D  79.  Enp:,  Rul.  Cas.  742  and  note. 

11.  Stewart  v.  Blair,  171  Ala.  147,  Notes:  L.R.A.1915D  87;  1  Ann.  Cas. 
54   So.   506,   Ann.   Cas.    1913A    925;   934;  Ann.  Cas.  1912D  425. 

Wells  V.  Parkor,  76  Ark.  41,  88  S.  W.       See  supra,  par.  27-30. 
602,  6  Ann.  Cas.  259;   Thurkettle  v.       12.  See  supra,  par.  7  et  seq. 
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>vhich  has  caused  suffering  to  him,  though  he  may  bring  the  action 
in  the  capacity  of  tutor  for  the  injured  minors.^'  While  a  railroad 
company  has  been  allowed  an  action  for  the  malicious  arrest  of  an 
engineer  on  one  of  its  trains^  such  an  action  is  not  one  for  mali- 
cious prosecution  as  brought  by  the  company,  but  is  predicated  on 
the  broader  tort  principle  of  recovery  for  intentional  harm,  as  the 
arrest  of  the  engineer  was  for  the  purpose  of  injuring  the  company.** 
It  is  generally  held  that  the  right  of  action  for  malicious  prosecution, 
being  for  a  personal  wrong,  is  not  assignable  in  the  absence  of  statu- 
tory provision  to  the  contrary.**  As  to  whether  a  cause  of  action 
for  malicious  prosecution  or  malicious  attachment  passes  to  a  trustee 
in  bankruptcy  is  considered  elsewhere  in  this  work.** 

43.  Persons  Liable  Generally. — Upon  principle,  it  would  seem  that 
all  persons  capable  of  instituting,  or  causing  to  be  instituted,  a  mali- 
cious prosecution  without  probable  cause  must  respond  in  damages 
for  their  imlawful  and  malicious  act.  In  the  case  of  the  ordinary 
individual  of  lawful  age,  his  capacity  to  institute  a  malicious  prose- 
cution is  the  same  as  his  power  to  commit  any  other  tort  requiring 
a  motive.  He  must  pay  if  he  does  or  causes  the  acts  which  furnish 
the  basis  of  the  plaintiff's  recovery.  Whether  infancy  or  coverture 
relieves  from  liability  for  malicious  prosecution  is  a  question  which 
has  been  but  little  considered.  Both  infants  and  married  women 
are,  in  general,  answerable  for  their  torts,  except  that  a  wife  may, 
in  some  instances,  escape  liability  on  the  presumption,  when  the 
wrongful  act  was  done  in  the  presence  of  her  husband,  that  it  is  to 
be  imputed  to  him,  rather  than  to  her;  and  when  a  tort  involves 
some  element  of  design  or  of  guilty  ihtent  or  purpose  not  imputable 
to  an  infant  on  account  of  his  tender  age  or  his  want  of  capacitj^ 
he  cannot,  unless  his  capacity  is  affirmatively  shown,  be  adjudged 
jruilty  of  its  commission,  and  if  very  young,  the  presumption  of 
his  incapacity  is  indisputable.  But  a  criminal  charge  may  be  pre- 
ferred by  a  minor,  and  if  unfounded  and  malicious,  the  wrong  done 
is  not  less  than  if  it  were  preferred  by  a  person  of  more  advanced 
years.  If  the  age  of  the  minor,  and  his  manifest  capacity  and  dis- 
criinination,  and  the  circumstances  accompanying  the  making  of  the 
charge,  are  such  as  to  demonstrate  that  his  act  was  malicious  and 
without  probable  cause,  there  seems  no  reason  for  not  obliging  him 
to  respond  in  damages  for  the  injury  maliciously  inflicted  by  him.*' 
Inasmuch  as  malice  and  intention  to  injure  are  essential  to  a  recov- 
ery for  malicious  prosecution  it  is  generally  held  that  an  insane 

13.  Sperier  v.  Ott,  116  La.  1087,  vol.  2,  p.  610.  And  see  infra,  par.  52. 
41  So.  323,  114  A.  S.  R.  587,  7  L.R.A.  16.  See  Bankruptcy,  vol.  3,  p.  228. 
(N.S.)  518.  17.  Note:  26  A.  S.  R.  131-133.    And 

14.  St.  Johnsbnry,  etc.,  R.  Co.  v.  see  Husband  and  Wife,  vol.  13,  pp. 
Hunt,  55  Vt.  570,  45  Am.  Rep.  639.  1221,  1396;  Infants,  vol.  14,  p.  269 

15.  See     generally,     Assignments,  et  seq. 
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person  is  not  liable  for  such  a  wrong.^®  An  executor  is  personally 
liable  for  the  malicious  prosecution  of  an  action,**  but  whether  the 
estate  is  liable  for  an  action  maintained  by  the  decedent  will  depend 
upon  the  survival  statute,  as  at  common  law  the  tort  died  with  the 
party.  *• 

44.  Attorneys  and  Public  OfScers. — An  attorney  is  not  ordinarily 
liable  for  the  acts  of  his  client,  apd  the  fact  that  through  ignorance 
he  gives  his  client  bad  advice,  on  which  he  acts  to  the  hurt  of  another, 
will  not  make  the  attorney  liable  to  that  other.  But  where  the  attor- 
ney is  actuated  by  malicious  motives  or  shares  the  illegal  motives 
of  his  client  he  becomes  responsible,  and  there  appears  to  be  no 
dissent  from  the  rule  that  an  attorney  may  act  sp  improperly  or 
through  such  improper  motives  in  instituting  a  suit  or  proceeding 
for  a  client  as  to  become  liable  himself  for  malicious  prosecution, 
and  this  even  where  no  liability  attaches  to  the  client.*  According 
to  the  general  rule,  if  there  is  probable  cause  for  the  prosecution  then 
the  suit  for  malicious  prosecution  must  fail,  though  malice  be  clearly 
shown;  and  it  must  follow  that  knowledge  on  his  part  by  the  attor- 
ney that  the  client  is  actuated  by  malicious  motives  'is  not  sufficient 
to  make  the  attorney  liable.  But  if  the  attorney  knows  that  the 
client  is  actuated  by  malice,  and  also  knows  that  there  is  no  cause 
for  the  prosecution,  the  dictates  of  common  honesty  require  that  he 
also  should  be  made  accountable.  As  regards  the  question  of  prob- 
able cause,  the  attorney  may  act  upon  the  statement  of  facts  made 
to  him  by  his  client,  and  is  not  under  a  duty  to  institute  an  inquiry 
for  the  purpose  of  verifying  his  statement  before  giving  advice  thereon. 
Therefore,  an  instruction  to  a  jury  that  an  attorney  is  liable  if  he, 
''by  the  exercise  of  reasonable  diligence,  might  have  known  that  there 
were  no  facts  sufficient  to  constitute  probable  cause"  is  erroneous.' 
In  the  case  of  public  officers  it  seems  that  while  their  positions  may 
have  an  important  bearing  upon  the  questions  of  whether  they  are 
acting  reasonably  under  the  circumstances  and  in  good  faith  per- 
forming the  duties  of  the  offices  they  hold,  yet  if  malice  and  want 
of  probable  cause  are  clearly  made  out,  such  an  officer  is  liable  as 
in  the  case  of  any  other  person.*  But  it  has  been  held  that  an  action 
will  not  lie  by  a  naval  officer  against  his  superior  in  command  for 

18.  See  iKSANmr,  vol.  14,  p.  698.       Note :  26  A.  S.  R.  134, 135. 

19.  Note :  51  L.R.A.  266.  3.  Skeflfington  v.  Eylward,  97  Minn. 

20.  See  infra,  par.  52.  244, 105  N.  W.  638, 114  A.  S.  R.  711 ; 

1.  Anderson  v.  Canaday,  37  Okla.  Stephens  v.  Conley,  48  Mont.  352,  138 
171,  131  Pac.  697,  Ann.  Gas.  1915B  Pac.  189,  Ann.  Gas.  1915D  958  and 
714  and  note,  L.R.A.1916A  1186.  note;  Goodwin  v.  Guild,  94  Tenn.  486, 

2.  Peck  V.  Chateau,  91  Mo.  138,  3  29  S.  W.  721,  45  A.  S.  R.  743,  27 
S.  W.  677,  60  Am.  Rep.  236.  L.R.A.  660. 
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a  malicious  prosecution  before  a  oourt  martial,  even  though  there 
was  no  probable  cause.* 

45.  Corporations. — ^A  question  which  has  been  much  debated  is 
whether  a  corporation  can  be  liable  for  malicious  prosecution.  On 
the  ground  that  a  corporation  is  incapable  of  malice  or  of  motive, 
or  because  such  a  wrongful  act  is  ultra  vires,  some  decisions  uphold 
the  doctrine  of  corporate  immunity  in  this  class  of  cases.*  This 
view  has  not,  however,  met  with^  general  favor  in  the  eyes  of  the 
courts  and  it  may  be  said  to  be  established  by  the  weight  of  modern 
authority  that  a  corporation  may  be  held  liable  for  a  malicious  prose- 
cution under  substantially  the  same  rules  of  law  as  apply  in  the. 
case  of  private  persons.*  As  against  arguments  in  favor  of  exemp- 
tion it  is  replied  that  while  as  an  abstract  proposition  it  may  be  true 
that  the  impersonal  being  called  a  corporation  cannot  entertain  mali- 
cious motives,  or  be  impelled  by  malicious  purpases,  yet  it  must 
be  borne  in  mind  that  a  corporation  can  maintain  its  existence  and 
exercise  its  powers  and  franchises  only  through  the  agency  of  nat- 
ural pei'sons,  and  it  would  be  an  abandonment  of  the  well  established 
principle  of  "respondeat  superior"  to  hold  that  the  agents  of  a  cor- 
poration, in  the  discharge  of  their  duties  as  such,  would  be  guilty 
of  maliciously  instituting  suits  to  the  damage  of  third  persons,  and 
yet  that  the  corporation  should  shield  itself  from  the  responsibility 
by  relying  on  its  soulless  character.'  Although  it  has  been  truly 
said,  and  for  obvious  reasons,  that  corporations  cannot  be  punished 
corporally,  as  traitors  or  felons,  yet  they  may  be,  and  have  often 
been,  subjected  to  fines  and  forfeitures  for  malfeasance,  and  even 
to  the  loss  of  corporate  life  by  the  revocation  of  their  charters,  and 
it  is  generally  admitted  that  they  are  civilly  responsible,  in  their 
corporate  capacities,  for  all  torts  which  work  injury  to  others,  whether 
acts  of  omission  or  commission ;  for  negligence  merely,  and  for  direct 
violence.® 

4.  Sutton  V.  Johnstone,  1  Rev.  Rep.  v.  Planters'  Ins.  Co.,  57  Miss.  759,  34 
257,  1  T.  R.  493,  1  Bro.  P.  C.  76,  1  Am.  Rep.  494  and  notej  Boogher  v. 
Eng.  Rul.  Gas.  765  and  note.  Life  Ass'n  of  America,  75  Mo.  319,  42 

5.  Gillett  V.  Missouri  Valley  R.  Co.,  Am.  Rep,  413;  Vance  v.  Erie  R.  Co., 
55  Mo.  316,  17  Am.  Rep.  653 ;  Abrath  32  N.  J.  L.  334,  90  Am,  Dec.  665 ; 
V.  North  Eastern  R.  Co.,  11  App.  Cas.  Ilussey  v.  Norfolk  Southern  R.  Co.,  98 
247,  55  L.  J.  Q.  B.  457,  55  L.  T.  N.  S.  N.  C.  34,  3  S.  E.  923,  2  A.  S.  R.  312; 
63,  16  Eng.  Rul.  Cas.  746.  Wheless  v.  Second  Nat.  Bank,  1  Baxt. 

Notes:  34  Am.  Rep.  496;  26  A.  S.  (Tenn.)  469,  25  Am.  Rep.  783;  Gulf, 

R.  131.  etc.,  R.  Co.  v.  James,  73  Ter.  12,  10 

6.  Jordan  v.  Alabama,  etc.,  R.  Co.,  S.  W.  744,  15  A.  S.  R.  743  and  note. 
74  Ala.  85,  49  Am.  Rep.  800;  Good-  Notes:  26  A.  S.  R.  131;  59  A.  S. 
speed  V.  East  Haddam  Bank,  22  Conn.  R.  595;  14  L.R.A.  791;  16  Eng.  Rul. 
530,  58  Am.  Dec.  439 ;  Carter  v.  Home  Cas.  765,  756. 

Machine  Co.,  51  Md.  200,  34  Am.  Rep.  7.  Wheless  v.  Second  National  Bank, 
311;  Reed  v.  Home  Savings  Bank,  130  1  Baxt.  (Tenn.)  469,  25  Am.  Rep.  783. 
Mass.  443,  39  Am.  Rep.  468;  Williams       8.  Goodspeed  v.  East  Haddam  Bank, 
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46.  Municipal  Corporations. — ^It  would  seem  that  a  raunicipal  cor- 
poration is  not  liable  for  the  malicious  prosecution  of  a  civil  suit 
by  its  officers,*  and  it  has  been  decided  that  a  raunicipal  corpora- 
tion cannot  be  held  for  maliciously  suing  out  a  writ  of  injunction 
without  probable  cause,  for  the  reason  that  such  an  act  would  be 
ultra  vires  and  beyond  and  without  the  scope  of  authority  of  the 
municipal  officers,  and. would  become  the  personal  and  individual  act 
of  the  officers.*^ 

47.  Employer  or  Principal. — ^The  principles  of  law  governing  the 
liability  of  an  employer  or  principal  for  a  malicious  prosecution  insti- 
tuted or  carried  on  by  a  servant  or  agent  are  simple,  and  any  diffi- 
culty which  may  arise  grows  out  of  their  application  to  the  facts  of 
a  particular  case.  If  the  prosecution  was  previously  authorized  or 
subsequently  ratified,  or  if  within  the  scope  of  the  servant's  or  agent's 
employment,  the  employer  or  principal  is  liable;  otherwise  he  is  not. 
The  same  rules  are  applicable  to  corporate  employers.*^  The  ques- 
tion whether  or  not  the  person  causing  the  wrongful  arrest  was  an 
agent,  and  acting  within  the  general  scope  of  his  authority,  is  for 
the  jury  under  proper  instructions.**  Ordinarily  the  arrest  or  crim- 
inal prosecution  of  an  offender,  even  where  the  offense  was  against 
the  property  of  the  principal,  is  not  within  the  scope  of  an  agent's 
employment.  In  doing  such  act  the  agent  acts  in  response  to  his 
duty  as  a  citizen  to  see  that  public  justice  is  done  by  punishing  the 
offender.  He  by  such  an  act  does  not,  in  theory  of  law,  seek  to 
punish  the  supposed  thief  because  he  has  wronged  the  principal,  but 
because  he  has  wronged  the  state.*'  A  distinction  is  to  be  made  in 
this  connection  between  those  cases  in  which  the  action  of  the  agent 
could  have  no  effect  other  than  the  punishment  of  the  offender,  and 
those  in  which  the  arrest  or  prosecution  was  made  with  a  view  to 

22  Coan.  530,  58  Am.  Dec.  439 ;  Evans-  999,  64  L.RA.  685;  Thomas  v.  Can- 

villa,  etc.,  R.  Co.  v.  McKee,  99  Ind.  519,  adian  Pac.  R.  Co.,  14  Ont.  L.   Rep. 

50  Am.  Rep.  102.    See  Corporations,  56,  8  Ann.  Cas.  324  and  note, 

vol.  7,  pp.  647j  682  et  seq.  Notes:  26  A.  S.  R.  132,  134;  88  A. 

9.  Brown  v.  Cape  Girardeau,  90  Mo.  S.  R.  793;  14  L.R.A.  791;  Ann.  Cas. 
377,  2  S.  W.  302,  59  Am.  Rep.  28.  1914B  638,  639 ;  27  L.R.A  195. 

Notes:  14  L.R.A.  792;  32  L.R.A.  See  Master  and  Servant;   Prin- 

(N.S.)  36.  c«*AL  AND  Agent. 

10.  Doyle  v.  Sandpoint,  18  Idaho  12.  Jackson  v.  American  Telephone, 
654,  112  Pac.  204,  Ann.  Cas.  1912A  etc.,  Co.,  139  N.  C.  347,  51  S.  E.  1015, 
210,  32  L.R.A.(N.S.)  34  and  noteu  And  70  L.R.A.  738. 

see  Municipal  Corporations.  Note:  Ann.  Cas.  1914B  638. 

11.  Carter  v.  Howe  Machine  Co.,  51  13.  Carter  v.  Howe  Machine  Co.,  51 
Md.  290,  34  Am.  Rep.  311 ;  Central  R.  Md.  290,  34  Am.  Rep.  311 ;  Russell  v. 
Co.  v.  Brewer,  78  Md.  394,  28  Atl.  Palatine  Insurance  Co.,  106  Miss.  290, 
615,  27  LJI.A.  63;  Fisher  v.  West-  63  So.  644,  51  L.R.A.(N.S.)  471  and 
moreland,  101  Miss.  180,  57  So.  563,  note;  Markley  v.  Snow,  207  Pa.  St. 
Ann.  Cas.  1914B  636  and  note;  Mark-  447,  56  Atl.  999,  64  L.R.A.  685. 

ley  V.  Snow,  207  Pa.  St.  447,  56  Atl.       Note:  88  A.  S.  R.  793. 
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the  recovery  of  the  principal's  property  or  the  protection  of  his  busi- 
ness. The  authority  may  be  implied  when  the  arrest  is  made  by 
the  agent  in  the  absence  of  the  principal  for  the  protection  of  prop- 
erty that  is  in  danger,  and  in  some  cases  it  has  been  inferred  when 
the  arrest  was  to  recover  the  property  back,  or  where  the  crime  was 
at  the  time  being  perpetrated.  On  the  other  hand,  the  trend  of 
decision  is  against  holding  the  principal  liable  when  the  arrest  has 
been  made  after  the  supposed  crime  had  been  committed,  and  not 
for  the  protection  of  his  property  or  interests.  In  such  cases  the 
agent  has  been  presumed  to  have  acted  on  his  own  account,  for  the 
vindication  of  justice.^*  Even  a  superintendent  of  a  street  railway 
company  has  been  held  to  have  no  implied  authority  to  cause  the 
arrest  of  a  passenger  for  placing  in  the  fare  box  a  counterfeit  coin 
in  payment  of  fare,  so  as  to  make  the  company  liable  in  case  of  such 
arrest  without  proof  of  precedent  authority  or  subsequent  ratification 
of  his  act.**  On  the  other  hand,  it  has  been  held  that  in  an  action 
for  malicious  prosecution  by  a  street  railway  company,  there  is  no 
error  in  refusing  a  requested  ruling  for  the  defendant  that  there 
is  no  evidence  to  sustain  the  count  and  that  the  verdict  must  be  for 
the  defendant  on  that  count,  where  there  is  evidence  from  which 
the  jury  has  a  right  to  find  that  the  prosecution  was  instituted  by 
the  defendant's  conductor  and  police  officer,  maliciously  and  with- 
out probable  cause  and  while  acting  within  the  scope  of  their  author- 
ity from  the  defendant,  and  that  the  defendant's  manager  or  super- 
intendent assented  to  the  prosecution  by  intimating  a  readiness  on 
his  part  either  to  settle  it  or  to  allow  it  to  go  on.**  So  it  has  been 
decided  that  a  telephone  company  is  liable  for  the  act  of  its  servant, 
charged  with  the  duty  of  setting  poles  and  stringing  wires  over  a 
certain  route,  in  causing  the  arrest  of  a  landowner  along  the  route 
to  get  him  out  of  the  way  in  order  that  poles  may  be  erected  and 
wires  strung  over  his  property  against  his  will.*'  Perhaps  a  major- 
ity of  the  great  transportation  companies  have  special  agents  or  detec- 
tives whose  duties  include  the  apprehension  of  all  persons  who  have 
committed  crimes  by  which  the  property  of  the  corporation  has  been 
embezzled,  stolen,  or  destroyed,  or  its  interests  otherwise  prejudiced ; 
and  while  it  may  be  said  that  the  delegation  of  authority  to  do  these 
things  does  not  imply  that  an  agent  thus  constituted  shall  in  any 
event  act  maliciously  and  without  probable  cause,  to  this  the  unan- 
swerable reply  has  been  made  by  the  courts  that  one  of  the  conse- 
quences liable  to  attend  the  delegation  of  the  authority  is  that  of 

14.  Markley  v.  Snow,  207  Pa.   St.       16.  Conklin  v.  Consolidated  R.  Co., 
447,  56  Atl.  999,  64  L.R.A.  685.  196  Mass.  302,  82  N.  E.  23,  13  Ann. 

Notes:  88  A.  S.  R.  793;  27  L.R.A.  Cas.  857. 

195.  17.  Jackson  v.  American  Telephone, 

15.  Central   R.    Co.   v.    Brewer.   78  etc.,  Co.,  139  N.  C.  347,  51  S.  E.  1015, 
Md.  394,  28  A«.  615,  27  L.R.A.  63.  70  L.R.A.  738. 
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the  malicious  prosecution  of  persons  who  are  not  offenders,  and  that 
when  this  consequence  does  result,  the  corporation  must  be  held 
answerable.*®  In  some  jurisdictions,  the  rule  relieving  the  master 
from  liability  for  a  malicious  injury  inflicted  by  his  servant  when 
not  acting  within  the  scope  of  his  employment  does  not  apply  as 
between  a  common  carrier  of  passengers  and  a  passenger,  but  it  is 
held  that  the  carrier  undertakes  absolutely  to  protect  the  passenger 
against  any  injury  arising  from  the  negligence  or  wilful  misconduct 
of  its  servants.  In  such  jurisdictions  a  common  carrier  may  be  held 
liable  for  the  wrongful  arrest  of  a  passenger  made  by  a  servant 
although  such  act  was  not  within  the  scope  of  the  servant's  employ- 
ment.**  Sending  a  claim  to  an  attorney  to  collect  without  specific 
instructions  for  collection  does  not  give  authority  for  the  institu- 
tion of  criminal  proceedings  so  as  to  make  the  client  liable  for  mali- 
cious prosecution  without  his  consent  or  ratification.*^  i 

48.  Partners. — Whether  or  not  one  partner  is  liable  for  the  acts 
of  his  copartner  is  to  be  determined  by  the  application  of  the  rules 
governing  the  relation  of  principal  and  agent;  and  generally  the 
partnership  is  liable  for  the  act  of  one  of  the  partners,  if  it  would 
have  been  liable  had  the  same  act  been  committed  by  an  agent 
intrusted  by  the  firm  with  the  management  of  its  business.*  As  a 
general  rule,  a  partner  is  not  liable  for  malicious  prosecution  insti- 
tuted by  his  copartner,  unless  committed  in  the  course  of,  and  for 
the  purpose  of  transacting,  the  partnership  business.*  A  malicious 
prosecution  for  larceny  by  one  partner,  under  this  rule,  would  not 
subject  the  other  partners  to  liability  unless  they  participated  therein, 
as  such  prosecution  is  not  within  the  scope  of  a  mercantile  partner- 
ship.* The  result  is  not  changed  by  the  knowledge  of  the  partner 
sought  to  be  held  of  the  acts  being  done  by  his  copartner.  A  con- 
sent to  the  prosecution  sufficient  to  establish  liability  should  be  of 
so  active  and  positive  a  character  as  to  amount  to  advice  and  co-opera- 
tion.*   But  where  all  participate  they  may  of  course  be  held  liable.* 

49.  Joinder  of  Parties. — As  a  general  rule,  the  right  to  maintain 
an  action  for  the  malicious  prosecution  of  a  civil  suit  is  several,  and 
not  joint,  and  the  reason  given  is  that  the  injury  to  each  of  the 

18.  Note :  26  A.  S.  B.  132.  96  A.  S.  R.  886  and  note. 

19.  Note:  Ann.  Cas.  1914B  638,  639.  Notes:  26  A.  S.  R.  132;  51  L.R.A. 
And  see  Carriers,  vol.  4,  p.  1173.  (N.S.)  473. 

20.  Note:  61  L.R.A,(N.§.)  474.  And  see  supra,  par.  47. 

1.  Page  v.  Citizens'  Banking  Co.,  3.  Noblett  v.  Bartsch,  31  Wash.  24, 
111  Ga.  73,  36  S.  E.  418,  78  A.  S.  E.   71  Pac.  551,  96  A.  S.  R.  886. 

144,  51  L.R.A.  463.     See  generally,  4.  Gilbert  v.  Emmons,  42  111.  143,  89 

Partnership.  Am.  Dec.  412  and  note. 

2.  Rosenkrans  v.  Barker,  115  111.  331,  6.  Page  v.  Citizens'  Banking  Co., 
3  N.  E.  93,  56  Am.  Rep.  169;  Noblett  111  Ga.  73,  36  S.  E.  418,  78  A.  S.  R. 
V.  Bartsch,  31  Wash.  24,  71  Pac.  551,  144,  51  L.R.A.  463. 
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defendants  in  the  suit  complained  of  is  separate  and  personal.*  It 
has  been  held,  however,  that  copartners  may  sue  and  recover  for 
an  injury  to  their  joint  business.^  As  to  parties  defendant,  not  only 
all  who  conspired  together  in  instituting  the  proceedings  against 
the  plaintiff  may  be  joined,  but  if,  after  the  proceedings  were  com- 
menced, others  without  probable  cause  and  with  malice  participated 
voluntarily  in  the  prosecution,  they  may  be  joined  in  an  action  as 
defendants  with  the  person  or  persons  who  instituted  the  action.* 
Where  an  employer,  indi.vidual  or  corporate,  is  liable  for  a  mali- 
cious prosecution  by  the  agent,  the  principal  and  the  agent  may  be 
joined  in  an  action  of  tort  for  the  injury.*  A  partnership,  the  individ- 
ual members  thereof,  and  a  person  not  a  member  may  be  joined 
as  defendants  in  an  action  for  a  malicious  prosecution,  if  it  was  insti- 
tuted as  the  result  of  a  confederation  and  conspiracy  among  them 
to  begin  and  carry  it  on.**> 


»  <>    ^ 


IV.  Procedure 


50.  Form  of  Action;  Pleading. — Action  on  the  case  is  the  proper 
remedy  against  a  person  sought  to  be  charged  with  liability  for  a 
malicious  prosecution.**  Originally  an  action  of  this  character  was 
an  action  on  the  case  in  the  nature  of  a  writ  of  conspiracy,  in  which 
the  plaintiff  in  the  declaration  charged  the  defendant  with  having 
falsely  and  maliciously  caused  his  arrest.**  It  has  been  held  that 
an  action  under  d.  statute  to  prevent  vexatious  suits,  in  which  triple 
damages  are  given,  cannot  be  joined  with  the  common  law  action 
on  the  case  for  malicious  prosecution.*'  The  form  requisite  and 
sufficiency  of  the  pleadings  in  an  action  for  malicious  prosecution 
are  governed  by  the  requirements  as  to  pleadings  generally.**  The 
plaintiff  must,  as  a  rule,  set  out  in  his  complaint  the  ea?ential  require- 
ments for  maintaining  the  action,  namely,  the  prosecution  of  thfe 
original  suit  by  the  present  defendant,  and  termination  in  favor  of 

6.  Note:  93  A.  S.  R.  469,  470.  v.  Dennett,  6  Greenl.   (Me.)   421,  20 

7.  Donnell  v.  Jones,  13  Ala.  490,  48  Am.  Dee.  316 ;  Turner  v.  Walker,  3 
Am.  Dec.  59, 17  Ala.  689,  52  Am.  Dec.  Gill  &  J.  (Md.)  377,  22  Am.  Dec. 
194.  329;  Barnett  v.  Reed,  51  Pa.  St.  190, 

8.  RuBsell  V.  Chamberlain,  12  Idaho  88  Am.  Dec.  574;  Shaver  v.  White,  6 
299,  85  Pac.  926,  9  Ann.  Cas.  1173  Munf.  (Va.)  110,  8  Am.  Dec.  730. 
and  note.  Notes:  21  A.  S.  R.  546;  93  A.  S.  R. 

9.  Hussey  v.  Norfolk  S.  R.  Co.,  98  469. 

N.  C.  34,  3  S.  E.  923,  2  A.  S.  R.  312.  12.  Ball  v.  Rawles,  93  Cal.  222,  28 

Note:  26  A.  S.  R.  134.  Pac.  937,  27  A.  S.  R.  174;  Dunlap  v. 

10.  Page  V.  Citizens'  Banking  Co.,  Glidden,  31  Me.  435,  52  Am.  Dec.  625. 
Ill  6a.  73,  36  S.  E.  418,  78  A.  S.  R.  Note :  26  A.  S.  R.  152. 

144,  51  L.R.A.  463.  13.  Whipple  v.  Puller,  11  Conn.  582,. 

11.  Rich  V.  Mclnemy,  103  Ala.  345,    29  Am.  Dec.  330. 
15  So.  663,  49  A.  S.  R.  32 ;  Plummer       14.  See  Pleading. 
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the  present  plaintiff,  malice,  and  want  of  probable  cause.**  But 
allegations  in  the  answer  showing  that  the  prosecution  was  instituted 
by  the  defendant,  and  that  the  litigation  terminated  favorably  to 
the  plaintiff,  have  been  held  to  supply  omissions  of  such  statements 
in  the  complaint.**  Under  the  general  rule  that  wliat  facts  and 
whether  particular  facts  amount  to  probable  cause  is  question  of  law, 
it  is  generally  held  that  the  facts  relied  on  as  constituting  such  cause, 
or  the  want  of  it,  must  be  alleged  in  the  pleadings,  as  a  simple 
averment  that  the  prosecution  was  with  or  without  probable  cause 
would  be  nothing  more  than  the  averment  of  a  conclusion  of  law.*' 
With  reference  to  the  various  matters  which  must  be  stated  in  the 
complaint,  it  is  generally  held  that  they  may  be  put  in  issue  by 
a  general  denial,  and  that  all  evidence  tending  to  counteract  or  con- 
tradict the  evidence  required  to  be  offered  by  the  plaintiff  in  support 
of  his  complaint  is  admissible  under  the  general  issue,  and  therefore 
need  not  be  specially  pleaded.*®  The  defendant,  under  this  plea, 
is  entitled  to  show  that  he  acted  under  advice  of  counsel,**  or  any 
other  facta  tending  to  negative  malice  and  show  a  presence  of  prob- 
able cause.** 

51.  Limitation  of  Action. — The  time  required  to  bar  a  suit  for 
malicious  prosecution  is  a  matter  of  statutory  regulation  in  the  various 
jurisdictions.*  In  some  jurisdictions  an  action  for  malicious  prosecu- 
tion of  a  civil  suit  has  been  held  to  be  governed  by  the  provisions 
as  to  the  bringing  of  actions  for  injuries  to  property,  while  the  statute 
relating  to  torts  resulting  in  personal  injury  is  applied  in  the  case 
of  actions  for  the  malicious  prosecution  of  a  criminal  charge.*  It 
would  seem  that  as  a  general  rule  the  statute  begins  to  run  only  from 
the  time  the  action  complained  of  is  terminated,  as  it  is  only  then 
that  the  injured  party  can  sue  for  malicious  prosecution.*  In  some 
jurisdictions,  however,  it  is  held  that  the  statute  of  limitations  begins 
to  run  on  a  cause  of  action  for  the  malicious  prosecution  of  a  civil 
suit  from  the  time  of  the  commission  of  the  wrongful  act  complained 

15.  Mooney  v.  Kennett,  19  Mo.  551,  540;  .Stephens  ▼.   Conley,   48  Mont. 
61  Am.  Dec.  676.  362,  138  Pac.  189,  Ann.  Cas.  1915D 

Notes:  26  A.  S.  R.  162,  153;  39  A.  958. 

S.  R.  617;  87  A.  S.  R.  909;  93  A.  S.  Contra,  Fant  ,v.  McDaniel,  1  Brev. 

R.  473,  474.  (S.  €.)  173,  2  Am.  Dec.  660,  holding 

And  see  supra,  par.  7  et  seq.  that  probable  cause  is  not  admissible 

16.  Stephens   v.   Conley,   48   Mont,  in  evidence  under  the  general   issue, 
352,  138  Pac.  189,  Ann.  Cas.  1915D  but  must  be  specially  pleaded. 

958.  1.  See  generally,  Limitation  of  Ac- 

17.  Note :  L.R.A.1915D  70.  txons,  vol.  17,  p.  734. 

18.  Note :  26  A.  S.  R.  153.  2.  Virtue  v.  Creamery  Package  Co., 

19.  Griffin  V.  Chubb,  7  Tex.  603,  58  123  Minn.  17,  142  N.  W.  930,  1136, 
Am.  Dec.  85.  L.R.A.1915B  1179. 

20.  White  v.   Fox,   1   Bibb    (Ky.)  3.  Note:  93  A.  S.  R.  471,    And  see 
369,  4  Am.  Dec.   643;   Hitchcock  v.  supra,  par.  11  et  seq. 

North,  5  Rob.  (La.)  328,  39  Am.  Dec. 
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of.**  An  appeal  or  proceeding  in  error  upon  the  original  judgment 
may  or  may  not  prevent  the  running  of  the  statute.*  As  already 
jseen,  the  courts  are  divided  on  the  question  as  to  the  effect  of  an 
appeal  or  proceeding  in  error  from  the  judgment  in  the  original 
action  on  the  right  to  bring  an  action  for  malicious  prosecution.  In 
jurisdictions  in  which  it  is  held  that  the  right  of  action  for  malicious 
prosecution  does  not  accrue  until  the  disposal  of  the  appeal  or  pro- 
ceeding in  error,  it  is  clear  that  the  statute  of  limitations  does  not 
begin  to  run  until  that  time.*  But  when  the  pendency  of  an  appeal 
or  proceeding  in  error  does  not  prevent  the  accrual  of  the  right  of 
action  for  malicious  prosecution,  it  follows  that  it  will  not  prevent 
the  running  of  the  statute.' 

52.  Survival  of  Action. — At  common  law  an  action  for  malicious 
prosecution,  like  that  for  all  other  torts,  abated  by  the  death  of  a 
sole  plaintiff,  or  of  a  sole  defendant  before  trial  or  verdict,  and 
could  proceed  no  further.  If  the  cause  of  action  was  one  that  would 
not  survive,  death  terminated  the  right  to  prosecute  the  suit;  but,  if 
the  cause  of  action  was  one  that  could  or  did  survive,  the  plaintiff  or 
his  personal  representative  was  obliged  to  bring  a  new  action  against 
the  defendant  or  his  personal  representative.  Statutes  in  most  of  the 
states  have  provided  for  the  survival  of  some  or  all  actions,  and  have 
substituted  revival  of  the  action  already  brought  for  the  bringing 
of  the  second  action,®  but  if  such  statute  does  not  provide  for  the 
survival  of  the  action  for  malicious  prosecution,  either  expressly  or 
by  implication,  the  common  law  rule  will  apply,  and  the  action 
cannot  be  maintained  after  the  death  of  a  party.*  Assignability  and 
survivability  are,  generally  speaking,  convertible  terms.  If  the  party 
in  whom  the  right  exists  cannot  by  contract  or  by  assignment  place 
it  beyond  his  control,  it  will  not  survive,** 

V.  Damages 

53.  In  General. — In  an  action  for  malicious  prosecution,  damages 
may  he  recovered  for  all  the  injury  which  resulted  directly  from 
bringing  the  suit,  and  from  the  measures  regularly  adopted  in  con- 

4.  Note:  93  A.  S.  R.  471.  9.  Woodford  v.  McDaniels,  73  W, 

5.  See  supra,  par.  14.  Va.  736,  81  S.  E.  644,  52  L.R.A.(N.S.) 

6.  Note:  43  L.R.A.(N.S.)  611;  Ann.  1215  and  note;  Noonan  v.  Orton,  34 
Cas.  1913E  919.  Wis.  259, 17  Am.  Rep.  441.  See  Abate- 

7.  Levering   v.   National   Bank,   87  ment  and  Revival,  vol.  1,  p.  31  et 
Ohio  St.  117,  100  N.  E.  322,  Ann.  Cas.  seq. 

1913E  917  and  note,  43  L.R.A.(N.S.)  10.  Zabriskie  v.  Smith,  13  N.  Y.  332, 

611  and  note.  64  Am.  Dec.  561;  Woodford  v.  Mc- 

8.  Woodford  v.  McDaniels,  73  W.  Daniels,  73  W.  Va.  736,  81  S.  E.  544, 
Va.  736,  81  S.  E.  544,  52  L.R.A.(N.S.)  52  L.R.A.(N.S.)  1216.  And  see  Abate- 
1215  and  note.     See  Abatement  and  ment  and  Remval,  vol.  1,  p.  32. 
Revival,  vol.  1,  pp.  20,  30  et  seq. 
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ducting  it.**  A  defendant  who  has  caused  the  plaintiff^s  arrest  is 
liable  for  all  damages  which  might  be  expected  ordinarily  to  arise 
as  a  result  of  his  arrest  and  imprisonment.  This  is  only  the  general 
rule  of  damages  applicable  to  all  cases  of  tort.**  In  an  early  case, 
it  was  said  that  for  a  malicious  prosecution  the  plaintiff  may  recover 
for  damages  to  his  fame,  to  his  person,  and  to  his  property.  The 
damages  to  his  fame  are  of  the  same  character,  and  may  include 
the  same  elements  as  if  the  action  were  for  slander  or  libel.  The 
damages  to  his  person  include  loss  of  his  liberty,  and  the  danger 
to  which  he  is  subjected  of  loss  of  life  or  liberty  through  the  prose- 
cution. The  damages  to  his  property  embrace  his  losses  in  defending 
himself  against  the  charge  for  which  he  is  prosecuted.  There  is  no 
doubt  that  he  may  recover  for  each  of  these  three  elements  of  dam- 
age, but  probably  there  are  conceded  elements  of  damage  which  it 
would  be  difficult  to  include  in  either  of  these  clas.sifications.*'  The 
same  principles  are  applicable  and  the  same  rules  govern  whether 
the  suit  be  for  the  wrongful  institution  of  a  civil  action  or  a  criminal 
prosecution.  The  injured  party  is  entitled  to  recover  the  actual  dam- 
ages, and  such  as  are  the  direct  and  natural  consequence  of  the  tortious 
act.**  There  can  be  but  one  assessment  of  damages  for  the  cause  of 
action  for  malicious  prosecution,  and  all  the  damages,  those  accruing 
after  as  well  as  before  the  bringing  of  the  action,  must  be  included  in 
it.  The  case  is  not  like  that  of  a  continuing  trespass;  for  instance, 
where  new  causes  of  action  arise  from  day  to  day,  or  a  case  in  which 
there  may  be  successive  breaches  of  the  same  contract.**  The  question 
as  to  what  law  governs  the  measure  and  apportionment  of  damages  in 
tort  actions  is  discussed  at  length  elsewhere  in  this  work.** 

54.  Recovery  for  Pecuniary  Losses. — ^In  accordance  with  the  gen- 
eral rule  that  in  tort  actions  the  injured  party  may  recover  for  reason- 
able expenses  necessarily  incurred  by  him,*'  reasonable  attorney's  fees 
may  be  recovered  as  an  item  of  damages  in  an  action  for  malicious 
prosecution,**  whether  the  fee  has  been  actually  paid  or  not.**  And 
evidence  qf  the  payment  of  the  counsel  fee  or  other  expense  of  the 

11.  Everett  v.  Henderson,  146  Mass.   p.  539  et  seq. 

89,  14  N.  E.  932,  4  A.  S.  R.  284.  16.  See  Cootliot  oi-  Laws,  vol.  5, 

12.  Baer  v.  Chambers,  67  Wash.  357,   p.  1041  et  seq. 

121  Pac.  843,  Ann.  Cas.  1913D  659.  17.  See  Damaobs,  voL  8,  p.  496  et 

For  the  general  rules  governing  the  seq. 

recovery   of    damages,   see   Damages^  IS.  Slater  v.  Kimbro,  91  Oa.  217, 

vol.  8,  p.  427  et  seq.  18  S.  E.  296,  44  A.  S.  R.  19;  Wheeler 

13.  Notes :  26  A.  S.  R.  162 ;  4  L.R.A.  v.  Hanson,  161  Mass.  370,  37  N.  E. 
257.  382,  42  A.  S.  R.  408;  O'Neill  v.  John- 

14.  Lawrence  v.  Hagerman,  56  HI.  son,  53  Minn.  439,  55  N.  W.  601,  39 
68,  8  Am.  Rep.  674.  A.  S.  R.  615;  Kolka  v.  Jones,  6  N.  D. 

15.  Wheeler  v.  Hanson,  161  Mass.  461,  71  N.  W.  658,  66  A.  S.  R.  616. 
370,  37  N.  E.  382,  42  A.  S.  R.  408.  Note:  93  A.  S.  R.  466. 

And  see  generdly,  Damages,  vol.  8,       19.  Note:  26  A.  S.  R.  168. 
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suit  will  not  be  rendered  incompetent  by  failure  to  show  that  the  com- 
plaining party  paid  it.**  If  some  one  else  paid  counsel,  or  if  his 
services  were  donated  as  a  gift,  the  benefit  of  such  gift  should  not 
accrue  to  the  wrongdoing  defendant.  The  expense  of  counsel  fees  in 
the  action  for  malicious  prosecution  itself  is,  however,  no  part  of  the 
damage  caused  the  plaintiff  by  the  defendant,  and  the  plaintiff  cannot 
recover  for  such  outlay.*  Other  expenses  incurred  in  the  original 
action,  such  as  the  cost  of  a  surety  bond  and  the  like,  are  also  recover- 
able.* But  the  defendant  is  not  liable  for  damages  which  he  did 
not  cause ;  thus,  for  example,  where  a  bail  bond  was  fixed  at  an  exces- 
sive figure,  the  defendant  is  not  liable  for  the  act  of  the  justice  over 
which  he  had  no  control.'  Injuries  which  the  plaintiff  has  suffered 
in  respect  to  his  business  or  occupation  may  be  recovered,  and  it  is 
immaterial  whether  the  action  against  him  was  of  a  civil  or  a  criminal 
nature.*  So  if  the  proceedings  interfere  with  the  plaintiff's  occupation 
as  a  boarding  house  keeper,  loss  of  patronage  is  a  proximate  result 
for  which  the  defendant  must  pay.*  Loss  of  earnings  and  employ- 
ment are  recoverable,*  and  the  financial  injury  sustained  by  the 
plaintiff  because  the  offer  of  a  profitable  position  was  withdrawn  on 
account  of  the  prosecution  has  been  declared  to  be  recoverable  where 
the  plaintiff  proves  the  loss,'  Where  the  plaintiff  bases  his  action  upon 
the  suing  out  of  an  attachment  by  the  defendant  maliciously  and 
without  probable  cause,  he  may  recover  for  the  actual  loss  of  being 
deprived  of  the  property,*  and  while  the  recovery  on  the  attach- 
ment bond  itself  is  more  restricted,  it  has  frequently  been  held  that 
loss  of  business  and  credit  can  be  recovered  in  an  action  for  mali- 
cious prosecution,  if  properly  alleged  and  proved.*  Where  the  suit 
is  by  partners  who  have  suffered  from  the  attachment,  their  private 

20.  Note:  8  A.  S.  R.  16L  (unofficial)  Rep.  436,  98  N.  W.  1061, 

1.  Stewart  v.  Sonnebom,  98  U.  S.    70  L.R.A.  667. 

187,  25  U.  S.  (L.  ed.)  116.    Generally  8.  Rice  v.  Miller,  70  Tex.  613,  8  S. 

as   to  the  allowance  of   expenses   of  W.  317,  8  A.  S.  R.  630. 

litigation   as   damages,   see  Dakages,  9.  Donnell  v.  Jones,  13  Ala.  490,  48 

vol.  8,  p.  499  et  seq.  Am.  Dec.  d9,  17  Ala.  689,  62  Am.  Deo. 

2.  Slater  v.  Kimbro,  91  Ga.  217,  18  194 ;  State  v.  Thomas,  19  Mo.  613,  61 
S.  E.  296,  44  A.  S.  R.  19;  Wheeler  v.  Am.  Dec.  580.  And  see  Attachment, 
Hanson,  161  Mass.  370,  37  N.  E.  382,  vol.  2,  pp.  901,  909. 

42  A.  S.  R.  408.  In  Dorr  Cattle  Co.  v.  Des  Moines 

8.  Davis  V.  Seeley,  91  la.  683,  60  Nat.  Bank,  127  la.  153,  98  N.  W.  918, 

N.  W.  183,  51  A.  S.  R.  356.  102  N.  W.  836,  4  Ann,  Cas.  519,  how- 

4.  Virtue  v.  Creamery  Package  Mfg.  ever,  it  was  held  that  under  the  Iowa 
Co.,  123  Minn.  17,  142  N.  W.  930,  Code,  §  3885,  providing  that  in  an  ac- 
1136,  L.R.A.1915B  1179.  tion  for  wrongful  attachment  actual 

Note:  93  A.  S.  R.  465.  damages  may  be  recovered  in  an  action 

5.  Slater  v.  Kimbro,  91  Ga.  217,  18  on  the  bond  if  the  writ  was  wrongfully 
S.  E.  296,  44  A.  S.  R.  19.  sued  out  without  probable  cause,  and 

6.  Wheeler  v.  Hanson,  161  Mass.  if  sued  out  maliciously  exemplarv  dam- 
370,  37  N.  E.  382,  42  A.  S.  R.  408.  ages  may  also  be  recovered,  injury  to 

7.  Stoecker   v.   Nathanson,  6   Neb.  credit  is  too  remote  and  speculative  to 
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feelings  are  not  the  subject  of  inquiry  in  the  joint  action .^*  In 
actions  for  malicious  prosecution  the  usual  rule  applies  that  damages 
to  be  recoverable  must  be  certain  and  proximate  and  not  uncertain, 
contingent  or  speculative.** 

55.  Recovery  for  Other  than  Pecuniary  Losses. — ^The  plaintiff  in 
an  action  for  malicious  prosecution  is  not  confined  in  his  recov- 
ery to  the  actual  loss  in  dollars  and  cents  he  has  suffered,  whether 
in  the  nature  of  money  paid  out  or  gains  prevented.  He  may  also 
recover  for  nonpecuniary  losses  he  sustains,  and  these  are  often  the 
chief  items  in  his  recoveiy.  Important  in  this  class  of  damages  is 
the  injury  to  the  plaintiff's  reputation.  An  accusation  of  crime,  made 
under  the  forms  of  law,  or  on  the  pretense  of  bringing  a  guilty  man 
to  justice,  is  made  in  the  most  imposing  and  impressive  manner,  and 
may  inflict  a  deeper  injury  upon  the  reputation  of  the  party  accused 
than  the  same  words  uttered  under  any  other  circumstances.  Such 
an  injury  is  beyond  question  included  in  the  damages  given  in  the 
action  for  malicious  prosecution^  and  indeed  may  not  afterwards  be 
recovered  for  in  another  action.**  Re^^overy  may  be  had  for  mental 
suffering,  physical  pain  and  discomfort,  and  inconvenience,  if  these 
eaiL  be  shown  to  have  resulted  aa  a  proximate  consequence  of  the 
defendant's  act,  and  the  arrest  or  imprisonment  of  the  plaintiff  being 
a  natural  consequence  of  his  prosecution  he  may  recover  suoh  dam- 
ages as  naturally  arise  therefrom.*'  If,  howev^,  the  ill  treatment 
or  harm  came  from  illegal  treatment  on  the  part  of  the  authorities 
in  charge  of  the  jail,  the  defendstnt  vA  not  liable  therefor.  Such 
treatment  is  not  the  natural  or  probable  consequences  to  be  expected 
to  result  from  his  prosecution  and  arrest.**  That  the  plaintiff  caught 
cold  while  confined  has  also  been  held  too  remote.*^     Peril  to  life 

form  an  element  of  damages  whether  301  and  notew 

the  action  be  on  the  bond  or  on  ^e  Notes:  26  A.  8^  R.  163;  93  A.  S.  R. 

case,  and  the  fact  tliat  the  cause  of  465. 

action  arose  by  the  suing  out  of  the  IS.  Flam  v.  Lee,  116  la.  289,  90  N. 

attachment  in  another  state  in  which  W.  70,  93  A.  S.  R.  242;  Stoeeker  v. 

injury  to  credit  is  a  proper  element  Natiianson,  5  Neb.    (unofficial)    Rep. 

of  damages  does  not  affect  the  appliea-  435,  98  N.  W.  1061,  70  L.R.A.  667 ; 

tion  of  this  rule.  Baer  v.  Chambers,  67  Wash.  357,  121 

10.  Donnell  v.  Jones,  13  Ala.  490,  Pac.  843,  Ann.  Cas.  1913D  559. 

48  Am.  Dec  59.  Notes:  26  A.  S.  R.  163;  33  L.R.A. 

11.  Dorr  Cattle  Co.  v.  Des  Moines    (N.8.)  291;  19  Ann.  Cas.  614. 

Nat.  Bank,  127  la.  153,  98  N.  W.  918,       14.  Seidler  v.  Burns,  84  Conn.  Ill, 

102   N.    W.   836,  4   Ann.    Cas.   519;  79  Atl.  53,  33  L.R.A.(N.S.)  291;  Flam 

O'Neill  V.  Johnson,  53  Minn.  439,  55  v.  Lee,  116  la.  289,  90  N.  W.  70,  93 

N.  W.  601,  39  A.  S.  R.  615.    And  see  A.  S.  R.  242  note;  Baer  v.  Chambers, 

Damages,  vol.  8,  p.  438  et  seq.  67  Wash.   357,   121   Pac.    843,   Ann. 

12.  Malone   v.    Belcher,   216   Mass.  Cas.  1913D  559. 

209,  103  N.  E.  637,  Ann.  Cas.  1915A       Note:  26  A.  S.  R.  163. 
30,  49  L.R.A.(N.S.)  753;  Sheldon  v.       15.  Baer  v.  Chambers,  67  Wash.  357, 
Carpenter,  4  N.  Y.  579,  55  Am.  Dee.   121  Pac.  843,  Ann.  Cas.  1913D  559. 
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is  not  a  necessary  consequence  of  imprisonment  and  will  not  be  com- 
pensated for  without  proof  that  the  plaintiff's  life  has  actually  been 
placed  in  peril.**  Suffering  occasioned  a  parent  because  of  the  mali- 
cious prosecution  of  his  minor  child  has  been  held  not  to  be  such 
damage  as  the  law  will  compensate  for,  nor  does  the  additional  alle- 
gation that  the  plaintiff's  wife  died  from  the  result  of  the  shock  aid  the 
action.  This  accords  with  the  general  rule  that  mental  suffering 
without  more  gives  no  cause  of  action.*' 

56.  Aggravation  and  Mitigation  of  Damages;  Character  and  Cir- 
cumstances of  Parties. — ^The  condition  of  the  plaintiff's  family  or  the 
effect  of  his  prosecution  upon  any  member  of  it  seems  not  of  itself  to 
constitute  an  element  of  damage  proper  for  the  consideration  of  the 
jury,*®  but  there  are  decisions  to  the  effect  that  the  condition  of  the 
plaintiff's  family  may  be  an  element  which  will  increase  the  mental 
suffering  and  distress  caused  by  the  arrest  and  imprisonment.**  It 
is  generally  held  that  the  plaintiff  may  show  the  condition  of  the 
jail  in  which  he  was  confined  and  his  treatment  therein,  in  aggrava- 
tion of  the  damages  suffered,**  and  the  publicity  given  to  the  arrest 
of  the  plaintiff  has  been  declared  to  be  another  circumstance  which 
will  show  an  increased  injury  to  his  reputation  and  additional  humili- 
ation. Such  public  mention  in  newspapers  as  details  the  simple  facts 
of  the  prosecution  against  the  plaintiff  is  a  proximate  result  of  his 
wrongful  prosecution,  and  the  rule  seems  to  be  well  established  that 
newspaper  articles  containing  plain  accounts,  without  comment,  of 
the  prosecution  and  arrest  of  the  plaintiff  may  be  admitted  in  evi- 
dence in  an  action  in  which  he  seeks  damages  for  such  malicious 
prosecution,*  The  defendant,  on  his  side,  may  show  such  circum- 
stances as  will  tend  to  reduce  the  amount  of  recovery  against  him. 
All  evidence  tending  to  disprove  malice  is  also  admissible  in  mitiga- 
tion of  exemplary  damages.  Therefore,  evidence  of  the  excitement 
under  which  the  defendant  labored  when  he  instituted  the  prosecution, 
and  all  other  facts  and  circumstances  which  may  legitimately  be  con- 
sidered in  determining  whether  and  to  what  extent  he  should  be 
punished,  are  admissible  in  mitigation  of  damages.^  When  a  plain- 
tiff in  a  suit  for  malicious  prosecution  founds  his  action  in  part  on 
an  injury  done  to  his  character  by  such  prosecution,  the  legal  rule 
is  quite  settled  that  he  thereby  puts  his  general  character  in  issue. 

16.  Kansas,  etc.,  Coal  Co.  v.  Gallo-  19.  Davis  v.  Seeley,  91  la.  583,  60 
way,  71  Ark.  351,  74  S.  W.  521,  100  N.  W.  183,  51  A,  S.  R.  356  and  note; 
A.  S.  R,  79.  Stoeeker  v.  Nathanson,  5  Neb.  (unof- 

17.  Sperier  v.  Ott,  116  La.  1087,  41  ficial)  Rep.  435,  98  N.  W.  1061,  70 
So.  323,  114  A.  S.  R.  587,  7  L.R.A.  L.R.A.  667. 

(N.S.)   518.     And  see  Damages,  vol.       20.  Note:  19  Ann.  Cas.  614.     And 

8,  p.  516  et  seq.  see  supra,  par.  55. 

18.  Reisan  v.  Mott,  42  Minn.  49,  43  1.  Baer  v.  Chambers,  67  Wash.  357, 
N.  W.  691, 18  A.  S.  R.  489.  121  Pae.  843,  Ann,  Cas.  1913D  559. 

Note :  26  A.  S.  R.  163.  2.  Note :  26  A.  S.  R.  164. 
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It  would  seem  to  follow  therefore  that  whenever  the  axition  is  used 
as  a  means  of  reparation  for  an  injury,  in  whole  or  in  part,  done 
to  his  character,  the  plaintiff  in  such  procedure  must  stand  in  pre- 
cisely the  same  attitude  that  the  actor  in  an  action  for  libel  or  slander 
assumes,  and  in  the  latter  class  of  cases  the  general  bad  character 
of  the  plaintiff  at  the  time  of  the  alleged  grievance  is  admissible  on 
the  part  of  the  defense  in  mitigation  of  damages.*  It  is  generally 
held,  however,  that  particular  acts  of  misconduct  may  not  be  shown.* 
The  protection  afforded  by  the  advice  of  a  counselor  at  law  extends 
to  the  reduction  of  damages  as  well  as  to  the  establishment  of  prob- 
able cause  and  want  of  malice,  and  may  be  considered  as  a  circum- 
stance in  mitigation.*  In  an  action  for  malicious  prosecution  in 
having  commenced  and  maintained  a  criminal  prosecution  for  the 
alleged  theft  of  certain  property,  the  record  of  a  replevin  suit,  brought 
subsequently  to  the  criminal  prosecution  for  the  same  property,  is  not 
admissible  in  mitigation  of  damages,  for  the  two  actions  are  entirely 
different.  The  former  action  was  for  the  property,  the  latter  for  the 
personal  wrong.*  Evidence  as  to  the  pecuniary  condition  of  the 
plaintiff  is  admissible  only  on  the  ground  that  such  pecuniary  cir- 
cumstances are  directly  involved  in  estimating  the  actual  damages 
caused  by  the  tortious  act,  the  poverty  of  the  plaintiff  making  the 
injury  the  greater.  Such  pecuniary  circumstances  may  not  be  shown 
to  increase  exemplary  damages.'  Evidence  of  the  defendant's  pecun- 
iary condition  is  competent  when  the  question  of  exemplary  damages 
is  involved,*  but  is  inadmissible  in  those  jurisdictions  where  such  dam- 
ages are  not  recoverable.* 

57.  Exemplary  Damages. — In  those  jurisdictions  which  recognize 
the  doctrine  of  exemplary  or  punitive  damages  **  it  is  usually  held 
that  such  damages  may  be  recovered  by  the  plaintiff  in  an  action 
for  malicious  prosecution,  in  addition  to  compensatory  damages,** 
and  such  damages,  being  awarded  in  the  discretion  of  the  jury,  need 

8.  O'Brien  v.  Frasier,  47  N.  J.  L.  9.  Baer  v.  Chambers,  67  Wash.  357, 

349,  1  Atl.  4«5,  54  Am.  Rep.  170.  121  Pac.  843,  Abb.  Cas.  1913D  559. 

Notes:  26  A.  S.  R.  154;  4  Ann.  Cas.  10.  Generally   as   to   exemplary   or 

840;  Ann.  Cas.  1916D  1170.  punitive  damages,  see  Damages,  vol. 

4.  Notes:   4  Ann.   Cas.   840;   Ann,  8,  p.  579  et  seq. 

Cas.  1916D  1170.    And  se^  sapra,  par.  11.  Donnell  v.  Jones,  13  Ala.  490, 

36.  48  Am.  Deo.  59;  Lawrence  v.  Hager- 

5.  Shores  v.  Brooks,  81  Oa.  468^  8  man,  56  IIL  68,  8  Am.  Rep.  674 ;  Davis 
S.  E.  429, 12  A.  S.  R.  332.  v.  Seeley,  91  la.  583,  60  N.  W.  183, 

Note:  18  L.R.A.(N.8.)  54.  51  A.  S.  R.  356  and  note;  Sperier  V. 

6.  SchofieW  V.  Ferrers,  47  Pa.  St  Ott,  116  La.  1087,  41  So.  323,  114  A. 
194,  86  Am.  Dec.  532.  S.  R.  587,  7  L.R.A.(N.S.)  518;  Chap- 

7.  Robertson  v.  Conklin,  153  N.  C.  pell  v.  Ellis,  123  N.  C.  259,  31  S.  E. 
1,  68  S.  E.  899,  138  A.  S.  R.  635,  21  709,  68  A.  S.  R.  822 ;  Jackson  v. 
Ann.  Cas.  930  and  note.  Ameriean  Telephone,  etc.,  Co.,  139  N. 

8.  See  infra,  par.  57.  C.  347,  51  S.  E.  1015,  70  L.R.A.  738; 
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not  be  specially  pleaded  and  claimed  in  the  petition.**  When  the 
question  of  exemplary  damages  is  involved  the  pecuniary  condition 
of  the  defendant  may  be  inquired  into  according  to  the  weight  of 
authority.**  If  the  defendant  is  to  be  punished,  his  financial  cir- 
cumstances will  be  important  in  determining  what  will  be  a  suffi- 
ciently heavy  penalty  to  act  as  a  punishment.**  The  pecuniary 
condition  of  the  plaintiff  is,  however,  not  relevant  in  assessing  the 
penalty  on  the  defendant.  The  penalty  is  to  punish  the  defendant, 
and  what  will  be  a  castigation  for  him  cannot  depend  upon  the 
pOvSsession  or  lack  of  worldly  wealth  by  the  other  party  to  the  liti- 
gation.** 

58.  Assessment  of  Damages. — In  actions  for  malicious  prosecution 
as  in  other  actions  the  assessment  of  the  plaintiff's  damages  is  a 
matter  for  the  jury.  What  items  of  alleged  loss  are  recoverable  is 
a  matter  in  which  the  jury  are  to  be  instructed  by  the  court,  but 
the  quantum  of  recovery  is  a  jury  question,  not  to  be  settled  by 
expert  witnesses,**  and  a  verdict  will  not  be  disturbed  on  account 
of  excessive  damages  unless  it  be  probable,  from  the  amount  of  dam- 
ages assessed,  that  the  jury  has  acted  under  the  influence  of  preju- 
dice or  passion.  To  judge  from  the  amount  of  damages  assessed 
whether  the  jury  have  acted  from  prejudice  or  passion,  the  circum- 
stances of  each  case  must  be  well  considered.*'  Nevertheless  if  the 
amount  of  recovery  is  so  great  as  to  shock  the  judicial  conscience  the 
verdict  will  be  set  aside  and  a  new  trial  ordered.**  The  problem  is 
not  different  in  its  nature  where  the  verdict  is  inadequate,  though 
the  question  does  not  seem  to  have  arisen  very  frequently.  The 
injury  caused  by  malicious  prosecution,  like  libel  and  slander,  seema 

Bamett  v.  Reed,  51  Pa.  St.  190,  88  16.  Note :  26  A.  S.  R.  162.    And  see 

Am.  Dec.  574;  Reed  v.   Samuels,  22  generally,  Damagss^  voL  8,  p.  657  ei 

Tex.  114,  73  Am.  Dec.  253  and  note;  seq. 

Rice  V.  Miller,  70  Tex.  613,  8  S.  W,  17.  Ross  v.  Innis,  35  111.  487,  85  Am. 

317,  8  A.  S.  R.  630.  Dec.  373;  Price  v.  Minnesota,  etc.,  R. 

Notes:  26  A.  S.  R.  163;  29  L.R.A.  Co.,  130  Minn.  229,  153  N.  W.  532, 

(N.S.)  272.  Ann.  Cas.  191 6C  267  and  note;  BursoH 

And  see  Attachment,  vol.  2,  p.  911  v.  Doerr,  96  Neb.  219,  147  N.  W.  474, 

et  scq.  Ann.  Cas.  1916C  248  and  note;  Bigc- 

12.  Davis  V.  Seeley,  91  la.  533,  60  low  v.  Sickles,  80  Wis.  98,  49  N.  W. 
N.  W.  183,  51  A.  S.  R.  356.  106,   27   A.    S.   R.   25;    Mcintosh    v. 

13.  Coleman  v.  Allen,  79  Oa.  637,  Wales,  21   Wvo.   397,  134  Pac  274, 
5  S.  E.  204, 11  A.  S,  R.  449;  Mcintosh  Ann.  Cas.  1916C  273. 

V.  Wales,  21  Wyo.  3)7,  134  Pac.  274,  18.  Davis  v.  Seeley^  91  la.  583,  60 

Ann.  Cas.  1916C  273.  N.  W.  183,  51  A.  S.  R.  356;  Davis  v. 

Notes:  67  Am.  Dec.  564;  26  A.  S.  R.  McMillan,  142  Mich.  391,  105  N.  W. 

164 ;  93  A.  S.  R.  472 ;  138  A.  S.  R.  862, 113  A.  S.  R.  685,  7  Ann.  Cas.  854, 

637;  Ann.  Cas.  1913D  563.  3  L.R.A.(N.S.)  928;  Virtue  v.  Cream- 

14.  Note:  26  A.  S.  R.  164.  ery  Package  Mfg.  Co.,  123  Minn.  17, 

15.  Robertson  v.  Conklin,  153  N.  C.  142   N.   W.  930,   1136,   L.R.A.1915B 
1,  68  S.  E.  899,  138  A.  S.  R,  635,  21  1179. 

Ann.  Cas.  930  and  note. 
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to  have  been  formerly  regarded,  at  least  in  England,  as  not  suscep- 
tible of  legal  measurement,  so  that  a  verdict  in  an  action  therefor 
would  be  conclusive,  however  small  it  mav  have  been.  But  the 
expense  of  defending  against  such  prosecution  is  a  tangible  element 
of  damages,  and  the  more  modern  rule  would  seem  to  permit,  though 
it  does  not  require,  the  consideration  of  this  element,  and  with  ref- 
erence to  this  subject,  a&  well  as  with  reference  to  all  others,  a  verdict 
may  be  set  aside  where  it  is  so  small  as  to  shock  the  understanding 
and  show  bias  or  prejudice.** 

19.  Note:  47  L.R.A.  43.    Generally   verdict,  see  Damages,  vol.  8,  p.  673 
as  to  excessive  and  inadequate  dam-   et  seq.;  New  Triau 
ages  as  ground  for  setting   aside   a 
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150.  Special  Circumstances  for  Denial  of  Writ 

151.  Want  of  Funds 

152.  Claims  against  the  State 

Judgments  agaikst  MuKiciPALmas 

153.  In  General 

154.  Federal  Courts  Generally 

155.  Limitation  on  Taxing  Power 

156.  Going  behind  Judgment ;  General  Rule 

157.  Application  of  Rule 

Public  Comtracts  or  Emplotmbhv 

158.  In  General 

159.  Letting  Contracts 

Public  Ejdoords 

160.  In  General 

361.  Application  of  General  Rule 

162.  Qualification  of  General  Rule 

163.  Joinder  of  Parties;  Pleading 

Streets,  Highways  and  Public  Ihprovskbnts 

164.  Opening  and  Vacating  .Streets,  Parks,  etc. 
365.  Repair,  of  Streets,  Highways,  Bridges,  etc 

166.  Removal  of  Obstructions  from  Streets,  etc. 

167.  Public  Buildings  and  Improvements 

168.  Permits  to  Excavate,  etc.,  in  Aid  of  Street  Franchises  Generally 

169.  Control  or  Review  of  Discretionary  Action 

Public  Schools 

170.  In  General 

171.  Exclusion  of  Pupils 

Sheriffs,  Clerks  of  Court,  etc. 

172.  Sheriffs  Generally 

173.  Execution  on  Moneyed  Judgment;  Detention  of  Moneys 

174.  Exemptions;  Searches  and  Seizures 

175.  Clerks  of  Court  Generally 

176.  Inspection  of  Records;  Commission  to  Take  Deposition 

177.  Master  in  Chancery;  Court  Stenographer 

X.  Right  to  Public  OfSce 

General  Prinoiplxs 

178.  In  General 

179.  When  Omee  Deemed  Filled  de  Facto 
J 80.  Appointment  to  Office 

181.  Issuance  of  Commission 

182.  Removal  of  Officer 

183.  Acceptance  or  Assumption  of  Office 
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184.  Preliminary  Qualification  for  Office 
186.  Salaries  of  Officers 

Surrender  of  Indioia,  irrc.,  or  Omcs 

186.  In  General 

187.  Prior  Position  of  Respondent  as  Officer 

188.  Sufficiency  of  Title  of  Relator  Generally 

189.  Ineligibility  to  Office 

190.  Demand  and  Refusal 

Restoration  after  Removal 

191.  In  General 

192.  Effect  of  Appointment  or  Election  of  a  Successor 

193.'  Discretionary  Power  of  Removal  and  Removal  for  Cause 

194.  Discretion  and  General  Grounds  for  Denial  of  Writ 

XI.  Election  Matters 

195.  In  General 

196.  Appointment  of  Managerial  Election  Officers 

197.  Reg^istration  of  Voters 

198.  Calling  Elections  Generally 

199.  Questioning  Constitutionality  of  Apportionment  Acts 

200.  Placing  Candidate's  Name  on  Ballot 

201.  Reception  of  Ballots 

202.  Canvass  and  Determination  of  Result  of  Elections  Gknerally 

203.  Control  or  Review  of  Discretionary  or  Judicial  Functions 

204.  Where  Granting  of  Writ  Would  Be  Useless 

205.  Reassembling  of  Canvassing  Board 

206.  Issuance  of  Certificates  of  Election 

207.  Interest  of  Relator 

XII.  Taxation  and  Assessm^its 

208.  Compelling  Levy  of  Tax  to  Meet  Obligations 

209.  Necessity  for  Statutory  Provision  for  Levy  of  Tax 

210.  Sufficiency  of  Levy  by  Mandamus 

211.  Invalidity  of  Contract  or  Judgm^t  Sought  to  Be  Enforced 

212.  Compelling  Levy  for  Public  Improvements 

213.  Compelling  Collection  of  Taxes 

214.  Mandamus  to  Review  Decision  of  Tax  Officers 

215.  Enforcement  of  Ministerial  Duty 

216.  Existence  of  Another  Adequate  Remedy 

217.  Compelling  Assessment  of  Omitted  Property 

218.  Time  for  Granting  Writ 

219.  Parties  to  Proceeding 

220.  Necessity  for  Demand  and  Refusal 

221.  Compelling  Acceptance  of  Coupons,  etc.,  Offered  in  Payment  of  Tazss 

222.  Execution  of  Proper  Tax  Deed;  Certification  Respeoting  Payment 

223.  Refunding  Taxes  Paid 

224.  Compelling  Exemptions  or  Deductions 
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XIIL  LiceaMi)  Permits  and  Certificates 

225.  In  General 

226.  liquor  Licenses 

227.  Licenses  for  Carrying  on  Lisurance  Business 

228.  Professional  Licenses 

XIV.  Inferior  Courts  and  Judicial  Officers 

• 

229.  Compelling  Court  to  Take  Jurisdiction 

230.  Reviewing  Action  of  Inferior  Tribunal 

231.  Illustrations  of  Judicial  Matters  Not  Reviewable  by  Mandamus 

232.  Limitation  on  General  Rule  Forbidding  Reversal  of  Action  of  Inferior 

Court  by  Mandamus 

233.  Correcting  Erroneous  Decision  of  Jurisdictional  or  Other  Preliminary 

Questions 

234.  Examples  of  Jurisdictional  or  Pretiminary   Questions  ControUable  by 

Mandamus 

235.  Requiring  Inferior  Tribunal  to  Act  in  a  Partionlar  Way 

236.  Issuance  of  Mandamus  to  Court  of  Equal  Dignity  or  Jurisdiction 

237.  Compelling  Performance  of  Public  Duty  .   . 

238.  To  Whom  Writ  Is  Issuable 

239.  Necessity  of  Prior  Request  to  Act 

240.  Allowance  of  Appeals 

241.  Prescribing  Appeal  Bonds 

242.  Signing  and  Entering  Judgment 

243.  Entry  of  Judgment  by  Default 

244.  Correcting  Errors  in  Judgments,  Records,  and  Dockets 

245.  Compelling  Inferior  Court  to  Enforce  Judgment  or  Decree 

246.  Setting  Aside  Judgments,  Defaults  and  Executions 

247.  Awarding  and  Taxation  of  Costs 

248.  Granting  of  Trial  by  Jury 

249.  Granting  or  Refusing  New  Trial  or  Rehearing 

250.  Time  and  Place  of  T^al;  Continuances 

251.  Change  of  Place  of  Trial 

252.  Issuance  or  Dissolution  of  Injunction 

253.  Vacation  of  Orders  and  Decrees 

254.  Signature  of  Bill  of  Exceptions 

255.  Dismissal  of  Suit 

256.  Reinstatement  of  Case 

257.  Admission  of  Will  to  Probate;  Settlement  of  Estates 

258.  Reviewing  Rulings  on  Evidence 

259.  Filing  and  Striking  Out  Pleadings 

260.  Allowance  or  Denial  of  Intervention  or  Substitution  of  Parties 

261.  Quashing  and  Reinstating  Attachments 

262.  Approval  of  Bonds;  Requiring  Necessary  Bond 

263.  Enforcing  Execution  of  Mandate 

264.  Admission,  Right  of  Appearance,  and  Reinstatement  of  Attorneys 

265.  Use  of  Mandamus  in  Criminal  Proceedings  Generally 

266.  Admission  to  Bail 

267.  Review  of  Decisions  on  Indictments 

268.  Habeas  Corpus  Proceedings 

269.  Contempt  Proceedings 

270.  Miscellaneous  Instances 
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XV.  Parties  to  Action 

Plaintiff,  Petitioner  or  Reijitob 

271.  In  General 

272.  The  State,  Attorney  Qeneral,  and  Municipality  as  Petitioner  or  Relator 

273.  Right  of  Private  Person  to  Enforce  by  Mandamus  Public  Right  or  Duty 

274.  Denial  of  Right  of  Private  Person  to  Enforce  by  Mandamus  Public  Right 

or  Duty 
276.  Private  Person  Having  Special  Interest  in  Performance  of  Public  Duty 

276.  Right  of  Private  Person  to  Enforce  Public  Right  or  Duty  Relating  to 

Elections 

277.  Who  May  Join  as  Relators  in  Mandamus  Proceeding 

Parties  Defsnpant  or  Respondent 

278.  In  General 

279.  Necessary  Parties  Respondent  in  Mandamus  Proceedings  Involving  Titio 

to  Office 

280.  Mandamus  to  Body  or  Board  of  Officials 

281.  Mandamus  to  Corporation  and  Its  Agents 

282.  Mandamus  to  Other  and  Miscellaneous  Persons 

ZVI.  Practice  and  Procedure 

In  General 

283.  Mandanuis  as  Action  or  Special  Proceeding 

284.  Venue 

Limitation  and  Abatement  of  Action 

285.  Limitations  in  Mandamus  Proceedings 

286.  Laches  in  Mandamus  Proceedings 

287.  Abatement  by  Death  of  Relator 

288.  Abatement  by  Death  or  Termination  of  Respondent's  Office 

289.  Change  of  Personnel  of  Municipal  Board 

290.  Revival  of  Proceeding  and  Substitution  of  Successor  in  Office 

Pleading  and  Process 

291.  Pleadings  in  General 

292.  Petition,  Application  or  Information 

293.  Practice  on  Filing  of  Petition 

294.  Alternative  Writ  in  General 

295.  Certainty  Required  in  Alternative  Writ 

296.  Aiding  Writ  by  Reference  to  Petition 

297.  Conforming  Writ  to  Petition 

298.  Mandate  of  Alternative  Writ 

299.  Return  or  Answer  to  Writ  in  General 

300.  Nature  and  Effect  of  Recitals  in  Return  or  Answer 

301.  Degree  of  Certainty  Required  in  Recitals  of  Return 

302.  Pleadings  Subsequent  to  Return 

303.  Motion  to  Quash  Writ 

304.  Motion  to  Quash  Return 

305.  Demurrer  to  Petition  and  Alternative  Writ 
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306.  Demurrer  to  Return  or  Answer 

307.  Effect  of  Ruling  on  Demurrer 

308.  Motion  for  Peremptory  Writ 

309.  Amendment  of  Pleadings 

310.  Waiver  of  Irregularities 

311.  Service  of  Writ 

Tbial  and  Judgment 

312.  Hearing  and  Determination  of  Cause 

313.  Trial  by  Jury  in  Mandamus  Proceedings 

314.  Evidence 

315.  Judgment 

316.  Allowance  of  Costs  in  Mandamus 

317.  Conclusiveness  of  Judgment 

318.  Judgment  as  Bar  to  All  LsBues  Which  Might  Have  Been  Litigated 

Pjcr£MPTOby  Writ 

319.  Issuance  of  Writ 

320.  Conformity  between  Peremptory  and  Alternative  Writs 

321.  Amendment  of  Alternative  Writ  for  Purposes  of  Conformity 

322.  View  that  Strict  Conformity  between  Peremptory  and  Alternative  Writs 

Is  Not  Required 

323.  Enforcement  of  Mandate 

Review  of  Mandamus  Proceedinqs 

324.  Right  of  Review 

325.  Matters  Not  Subject  to  Review 

326.  Determination  of  Appeal 

327.  Dismissal  of  Appeal  Where  Question  Involved  Has  Become  Immaterial 


I.  Introductory 

1.  Definition  and  Origin.-^The  name  given  to  mandamus  proceed- 
ings is  taken  from  the  Latin  word  mandamus  (we  command)  and 
may  be  defined  as  a  command  issuing  from  a  court  of  law  of  com- 
petent jurisdiction,  in  the  name  of  the  state  or  sovereign,  directed 
to  some  inferior  court,  officer,  corporation,  or  person,  requiring  the 
performance  of  a  particular  duty  therein  specified,  which  duty  results 
from  the  official  station  of  the  party  to  whom  it  is  directed,  or  from 
operation  of  law.*  This  definition,  in  effect,  is  frequently  carried 
into  the  statutes  defining  the  writ.*     It  is  one  of  great  antiquity 

1.  Marbury  v.  Madison,  1   Grancfa  Spokane  St.  R.  Co.,  19  Wash.  518,  53 

137,  2  U.  S.   (L.  ed.)   60;  Swift  v.  Pac.  719,  67  A.  S.  K.  739,  41  L.E.A. 

Richardson,  7   Houst.    (Del.)    338,  6  515. 

Atl.  856,  32  Atl.  143,  40  A.  S,  R.  127;  Notes:  89  Am.  Dec.  728;  98  A.  S. 

State  V.  Board  of  President,  etc.,  of  R.  865. 

St.  Louis  Schools,  134  Mo.  296,  35  S.  2.  Coy  v.  Lyons  City,  17  la.  1,  85 

W.  617,  &e  A.  S.  R.  503;   State  v.  Am.  Dec.  639;  State  v.  Carpenter,  51 
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and  certainly  was  in  use  as  early  as  the  14th  and  15th  centuries, 
and  it  appears  from  Dr.  Widdrington's  case  (a.d.  1673),  1  Lev.  23, 
that  mandamus  had  been  in  use  as  early  as  in  the  times  of  Edward 
II.  and  Edward  III.,  between  1307  and  1377.*  According  to  the 
theory  of  the  common  law,  the  king  was  the  fountain  of  justice,  and 
where  the  laws  did  not  afford  a  remedy,  and  enable  the  individual  to 
obtain  his  right,  by  the  regular  forms  of  judicial  proceedings,  the  pre- 
rogative powers  of  the  sovereign  were  brought  in  aid  of  the  ordinary 
judicial  powers  of  the  court,  and  mandamus  was  issued  in  his  name  to 
enforce  the  execution  of  the  law.  Originally  it  was  a  letter  missive 
from  the  sovereign  power  commanding  the  party  to  whom  it  was 
addressed  to  perform  the  act  or  duty  imposed.  Later  it  obtained  sanc- 
tion as  an  original  writ,  emanating  from  the  king's  bench,  where,  by 
fiction  of  law,  the  king  was  always  present.^  Though  under  the  forms 
of  practice  in  a  particular  jurisdiction  the  writ  issues  out  of  the  court 
as  an  order  of  the  court,  this  does  not  change  its  common  law  force  and 
eflFect  nor  its  object  and  purpose.*  In  England  the  statutes  provide  for 
a  proceeding,  commonly  called  an  action  of  mandamus,  whereby  a 
mandate  may  be  issued  in  an  ordinary  action  wh^n  necessary  to 
enforce  rights  established  therein.®  And  somewhat  similar  statutes 
have  been  enacted  in  some  jurisdictions  in  this  country.' 

2.  Nature  of  Writ  Generally, — A  mandamus  proceeding  is  gen- 
erally classified  or  regarded  as  a  civil  action,  especially  as  contra- 
distinguished from  a  criminal  proceeding,*  though  it  has  also  been 
called  a  criminal  process  relative  to  civil  rights.*  It  is  a  common 
law  proceeding  as  distinguished  from  a  proceeding  in  equity ;  *®  and, 

Ohio  St.  83,  37  N.  E.  261,  46  A.  S.  50  N.  E.  791,  66  A.  S.  B.  647,  41 

R.  556;  State  v.  Baldwin,  77  Ohio  St.  L.R.A.  231. 

532,  83  N.  E.  907,  12  Ann.  Cas.  10,  6.  Reg.  v.  Lambom  Val.  R.  Co.,  22 

19  L.R.A.(N.S.)  49;  State  v.  Brooks,  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136,  60  L. 

14  Wyo.  398,  84  Pac.  488,  7   Ann.  T.  N.  S.  54,  16  Eng.  Rul.  Ca«.  788. 

Cas.  1108,  6  L.R.A.(N.S.)  750.  7.  Sweitzer  v.  Fisher,  172  la.  266, 

3.  People  V.  Williams,  145  111.  573,  154  N.  W.  465,  L.R.A.1916B  611. 

33  N.  E.   849,  36  A.   S.  R.  514,  24  8.  Woodworth  v.  Old  Sec.  Nat.  Bank, 

L.R.A.  492;  State  v.  Baldwin,  77  Ohio  144  Mich.  338,  107  N.  W.  905,  8  Ann, 

St.  532,  83  N.  E.  907,  12  Ann.  Caa.  Cas.  310;  HomeBteaders  v.  McCombs, 

10, 19  L.R.A.(N.S.)  49;  Rex  v.  Askew,  24  Okla.  201,  103  Pac.  691,  20  Ann. 

4  Burr  2186,  16  Eng.  RuL  Caa.  760.  Cas.  181,  38  L.R.A.(JS[.S.)  1000;  Ar- 

Note:  58  L.R.A.  835.  berry  v.  Beavers,  6  Tex.  457,  55  Am. 

4.  Kendall  v.  United  States,  12  Pet.  Dec.  791. 

524,  9  U.  S.  (L.  ed.)  1181;  People  v.  Notes:  89   Am.  Dec.  732;  8  Ann. 

Olds,  3  Cal.  167,  58  Am.  Dec.  398;  Cas.  311. 

People  V.  Williams,  145  111.  573,  33  9.  State  v.  Bruce,  3  Brev.  (S.  C.) 

N.  E.  849,  36  A.  S.  R.  514,  24  L.R.A.  264,  6  Am.  Dec.  676. 

492;  Atty.-Gen.  v.  Taggart,  66  N.  H.  10.  Ward  v.  Gregory,  7  Pet.  633,  8 

362,  29  Atl.  1027,  25  L.R.A.  613.  U.  S.  (L.  ed.)  810;  Heine  v.  Board  of 

Note :  68  L.R.A.  834.  Levee  Comr's,  19  Wall.  655,  22  U.  S. 

6.  People  V.  Morton,  156  N.  Y.  136.  (L.  ed.)  223;  Smith  v.  Bourbon,  127 
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for  this  reason,  it  has  be^  held  that  for  the  purpose  of  review  by 
the  federal  supreme  court  of  an  order  of  a  territorial  court  awarding 
a  writ  of  mandamus,  the  removal  should  be  by  writ  of  error  and  not 
appeal.^^  It  is  teg^rded  as  a  personal  action  against  the  respondent, 
instead  of  an  action  in  rem  directed  against  the  office ;  ^'  but  it  is 
a  personal  action  against  the  officer  in  the  sense  that  its  purpose  is 
to  compel  action  by,  not  to  give  remedy  against,  the  individual 
officer,  for  an  injury  resulting  from  an  imperfect  or  improper  action.** 
The  mandate  being  personal  cannot  run  to  persons  who  are  not  pres- 
ent in  the  state  or  be  invoked  to  compel  performance  of  an  act  which 
cannot  be  performed  within  the  state,  but  must  be  done,  if  at  all,  at 
some  place  in  another  state.*^  It  has  been  held  that  a  mandamus 
proceeding  is  a  civil  action  within  the  meaning  of  a  statute  regulat- 
ing changes  of  venue  in  civil  actions.*^  The  authorities  are  not  in 
accord  as  regards  the  operation  of  the  statute  of  limitations  upon  a 
mandamus  proceeding,  some  courts  taking  the  view  that  such  a  pro- 
ceeding is  not  to  be  regarded  as  a  civil  action  so  as  to  fall  within  the 
operation  of  such  statutes,  others  the  contrary  view.**  Where  the 
proceeding  is  instituted  on  the  relation  of  a  private  person  to  enforce 
a  duty  or  right  owing  to  him  it  is  regarded  as  an  action  by  him 
rather  than  an  action  by  the  state  in  whose  name  it  is  instituted.*' 
3.  Prerogative  Nature  of  Remedy. — Mandamus  at  common  law 
was  called  a  prerogative  writ,  in  order  to  distinguish  it  from  the  ordi- 
nary process  which  belonged  to  courts  of  justice;  and  it  was  not  orig- 
inally considered  as  a  judicial  proceeding,  but  was  exercised  as  a 
prerogative  power.*®  In  this  country,  however,  in  modern  practice, 
it  is  nothing  more  than  an  action  at  law  between  the  parties,  and 
is  not  now  regarded  as  a  prerogative  writ.**    And  though  issued  in 

U.  S.  105,  8  S.  Ct.  1043,  32  U.  S.  (L.  infra,  par.  284. 

ed.)  73;  Stegmaier  v.  Goeringer,  218       16.  Duke  v.  Turner,  204  U.  S.  623, 

Pa.  St.  499,  67  Atl.  782,  11  Ann.  Cas.  27  S.  Ct.  316,  5  U.  S.  (L.  ed.)  652,  9 

973.  Ann.  Cas.  842  and  note.     See  infra, 

11.  Ward  V.  Gregory,  7  Pet  633,  8  par.  285,  as  to  operation  of  statute  of 
U.  S.  (L.  ed.)  810.  limitation  in  mandamus  proceedings. 

12.  United  States  v.  Boutwell,  17  17.  Moody  v.  Fleming,  4  Ga.  115,  48 
Wall.  604,  21  U.  S.  (L.  ed.)  721,  Am.  Dec.  210;  Arberry  v.  Beavers,  6 

13.  American  Asylum  for  Education,  Tex.  457,  55  Am.  Dec  791. 

etc.  V.  Phoenix  Bank,  4  Conn.  172,  10  18.  Kendall  v.  United  States,  12  Pet. 

Am.   Dec.  112;   Universal   Church  v.  524,  9  U.  S.  (L.  ed.)  1181;  Runkel  v, 

Hamilton  County,  6  Ohio  445,  27  Am.  Winemiller,  4  Har.  k   McH.    (Md.) 

Dec.  267.  429,  1  Am.  Dec.  411;  Atty.-Gen.  v. 

14.  Hobbs  V.  Tom  Reed  Gold  Min.  Ta^gart,  66  N.  H.  362,  129  Atl.  1027, 
Co.,  164  Cal.  497,  129  Pac.  781,  43  25  L.R.A.  613;  Dew  v.  Sweet  Spring 
L.R.A.(N.S.)  1112.  Dist  Court  Judges,  3  Hen.  &  M.  (Va.) 

15.  Woodworth  v.  Old  Second  Nat.  1,  3  Am.  Dec.  639. 

Bank,  144  Mich.  338,  107  N.  W.  905,       Notes:  89  Am.  Dec.  728;  58  L.R.A. 
8  Ann.    Cas.    310  and  note.     As   to    835. 

venue  in  mandamus  proceedings,  see       19.  Kendall  v.  United  States,  12  Pet. 
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the  name  of  the  state,  yet  it  belongs  to  the  courts,  and  has  become 
a  form  of  action  governed  by  established  rules  and  applied  for  and 
issued  under  established  forms.*® 

4.  Relation  to  Injunction,  Decree  for  Specific  Performance  and 
Prohibition. — ^A  distinction  between  mandamus  and  injunction,  aside 
from  the  fact  that  the  one  is  a  proceeding  at  law  while  the  other  is 
one  in  equity,  is  that  the  former  commands  an  act  to  be  done,  while 
the  latter  usually  restrains  the  doing  of  an  act,^  and  it  has  been 
held  that  a  mandamus  cannot  be  used  for  restrictive  injunctive  relief.* 
In  this  respect  an  injunction  in  equity  occupies  a  somewhat  analogous 
j)osition  to  the  common  law  writ  of  prohibition,  which  when  addressed 
to  an  inferior  court  is  the  opposite  of  mandamus,  its  purpose  being 
to  restrain  action  by  the  inferior  tribunal;  •  still  an  injunction  man- 
datory in  form  and  purpose  is  sometimes  issued  by  courts  of  equity 
and  in  this  respect  more  nearly  approaches  the  common  law  writ 
of  mandamus.*  Under  the  common  law  and  equity  form  of  prac- 
tice, mandamus  and  injunction  are  entirely  distinct  and  separate 
remedies.*  Mandamus  is  not  made  a  concurrent  remedy  with  injunc- 
tion by  a  statute  which  gives  the  chancery  court  jurisdiction  of  all 
cases  at  law  except  actions  for  unliquidated  damages,  and  author- 
izes that  court  to  use  any  remedy  under  its  control  proper  to  effectu- 
ate the  purpose  in  view.*  The  writ  of  mandamus  has  been  compared 
to  a  bill  in  equity  for  specific  performance  in  so  far  as  legal  rights 
may  be  enforced  thereby.' 

524,  9  U.  S.   (L.  ed.)   1181;  Kendall  20.  State  v.   Whitesides,   30   S.   C. 

V.  Stokes,  3  How.  87, 11  U.  S.  (L.  ed.)  579,  9  S.  E.  661,  3  L.R.A.  777. 

506;  Kentucky  v.  Dennison,  24  How.  Note:  58  L.R.A.  835. 

G6,  16  U.  S.  (L.  ed.)  707;  Union  Pac.  1.  State  v.  Cunningham,  83  Wis.  90, 

R.    Co.    V.    Hall,   91    U.    S.   343,   23  53  N.  W.  35,  35  A.  S.  R.  27, 17  L.R.A . 

U.  S.  (L.  ed.)  428;  Hartman  v.  Green-  145. 

how,  102  U.  S.  672,  26  U.  S.  (L.  ed.)  Note:  3  L.R.A.  55. 

271;  Swift  V.  State,  7  Houst.   (Del.)  2.  Ross  Tp.  v.  Michigan  United  R. 

338,  6  Atl.  856,  32  Atl.  143,  40  A.  S.  Co.,  165   Mict.   28,   130  N.  W.   358, 

R.    127;    United    States    v.    Hall,    7  Ann.  Cas.  1912C  885. 

Mackey    (D.   C.)    14,   1  L.R.A.   738;  3.  See  Prohibition,  as  to  the  use  of 

Moody  V.  Fleming,  4  Ga.  115,  48  Am.  the  writ  of  prohibition. 

Dec.  210;  Woodworth  v.  Old  Second  Note:  3  L.R.A.  56. 

Nat.  Bank,  144  Mich.  338,  107  N.  W.  4.  State  v.  Cunningham,  83  Wis.  90, 

905,  8  Ann.  Cas.  310;  Atty.-Gen.  v.  53  N.  W.  35,  35  A.  S.  R.  27, 17  L.R.A. 

Taggart,  66  N.  H.  362,  29  Atl.  1027,  145.    As  to  mandatory  injunctions,  see 

25  L.R.A.   613 ;   State  v.  Whitesides,  Injunctions,  vol.  14,  p.  315  et  seq. 

30  S.  C.  579,  9  S.  E.  661,  3  L.R.A.  6.  Fletcher  v.  Tuttle,  151  111.  41,  37 

777;  Clement  v.  Graham,  78  Vt.  290,  N.  E.  683,  42  A.  S.  R.  220,  25  L.R.A. 

63  Atl.  146,  Ann.  Cas.  1913E  1208;  143. 

State  V.  Pacific  Brewing,  etc.,  Co.,  21  6.  Brown   v.   Crystal  Ice   Co.,   122 

Wash.   451,  58  Pac.   584,  47  L.R.A.  Tenn.   239,   122   S!  W.   84,  19   Ann. 

208.  Cas.  308. 

Notes:  89  Am.  Dec.  728;  3  L.R.A.  7.  State  v.  Graves,  19  Md.  351,  81 

54,  777;  58  L.R.A.  835;  8  Ann.  Cas.  Am.  Dec.  639. 
31L 
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"    II.  Jurisdiction 

Jurisdiction  of  Lower  Courts 

5.  In  General. — ^At  coinmon  law  mandamus  was  a  prerogative  writ, 
and  its  issuance  was  therefore  confided  only  to  the  king's  bench, 
where  the  king,  at  one  period  of  the  judicial  history  of  England,  is 
said  to  have  sat  in  person  and  is  presumed  still  to  sit ;  no  court  having 
the  power  to  issue  the  prerogative  writ  of  mandamus  unless  it  was  a 
court  in  which  the  judicial  sovereignty  was  supposed  to  reside.®  And 
the  provision  of  the  English  Judicature  Act  giving  to  litigants  what 
is  known  as  an  action  of  mandamus  does  not  deprive  the  court  of 
king's  bench  of  the  power  to  issue  the  common  law  prerogative  writ ;  • 
still  the  existence  of  such  statutory  remedy  has  been  considered  as 
furnishing  under  the  circumstances  of  the  case  an  adequate  remedy 
and  for  this  reason  ground  for  denying  the  common  law  writ.*^  In 
this  country  the  power  to  issue  the  writ  is  deemed  to  have  vested, 
in  the  absence  of  statutory  or  constitutional  restriction,  in  the  state 
courts  which  are  considered  as  having  succeeded  to  the  general  juris- 
diction of  the  court  of  king'»  bench,**  and  this  jurisdiction  is  con- 
sidered as  being  vested  in  the  highest  court  of  general  original  juris- 
diction.** At  the  present  time  the  jurisdiction  of  the  several  state 
courts  with  respect  to  the  issuance  of  writs  of  mandamus  is  very 
generally  expressly  regulated  by  statutory  or  constitutional  provi- 
sion, and  it  has  been  generally  assumed  that  the  courts  of  highest 
general  original  jurisdiction  of  all  causes  in  law  and  equity  have 
jurisdiction  to  issue  such  writs.*'    It  has  been  held,  however,  under 

8.  Kendall  v.  United  States,  12  Pet.       Note :  58  L.R. A.  855. 

524,  9  U.  S.  (L.  ed.)  1181;  People  v.  10.  Reg.  v.  Lamboum  Val.  R.  Co., 

District  Court,  37  Colo.  443,  86  Pac.  22  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136, 

87,  92  Pao.  958,  13  L.R.A.(N.S.)  768;  60  L.  T.  N.  S.  54,  16  Eng.  Enl.  Cas. 

Kunkel  v.  Winemiller,  4  Har.  &  McH.  788.    See  infra,  par.  44  et  seq.,  as  to 

(Md.)   429,  1  Am.  Dec.  411;  Atty.-  the   existence   of   another  remedy   as 

Gen.  V.  Taggart,  66  N.  H.  362,  29  Atl.  ground  for  denial  of  writ. 

1027,  25  L.R.A.  613;  State  v.  Stuts-  11.  Runkel  v.  Winemiller,  4  Har.  & 

man,  24  N.  D.  68,  139  N.  W.  83,  Ann.  McH.    (Md.)    429,  1  Am.   Dec.  411; 

Cas.    1914D   776;    State  v.   Bruce,   3  Atty.-Gen.  v.  Taggart,  66  N.  H.  362, 

Brev.   (S.  C.)   264,  6  Am.  Dec.  576;  29  Atl.  1027,  25  L.R.A.  613;  State  v. 

State  V.  Whitesides,  30  S.  C.  579,  9  Bruce,  3  Brev.   (S.   C.)   264,  6  Am. 

8.    E.   661,   3   L.R.A.    777;    Dew   v.  Dec.  576. 

Sweet  Spring  Dist.  Court  Judges,  3  Note:  58  L.R.A.  835. 

Hen.  &  M.  (Va.)  1,  3  Am.  Dec.  639;  12.  Runkel  v.  Winemiller,  4  Har.  & 

Reg.  V.  Lamboum  Val.  R.  Co.,  22  Q.  McH.    (Md.)   429,   1   Am.  Dec.  411; 

B.  D.  463,  58  L.  J.  Q.  B.  136,  60  L.  T.  Atty.-Gen.  v.  Taggart,  66  N.  H.  362, 

N.  S.  54,  16  Eng.  Rul.  Cas.  788.  29  Atl.  1027,  25  L.R.A.  613. 

Note:  58  L.R.A.  834.  13.  St.     Louis     County     Court     v. 

9.  Reg.  V.  liamboum  Val.  R.  Co.,  22  Sparks,  10  Mo.  117,  45  Am.  Dec.  355 
Q.  B.  D.  463,  58  L.  J.  Q.  B.  136,  60  (holding  that  circuit  courts  have  power 
L.  T.  N.  S.  54,  16  Eng.  Rul.  £!as.  788.  by  mandamus  to  control  the  actions  of 
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constitutional  provisions  conferring  upon  the  supreme  court  of  the 
state  jurisdiction  to  issue  writs  of  mandamus,  and  upon  the  district 
courts  original  jurisdiction  of  all  causes  both  at  law  and  in  equity^ 
that  it  was  not  the  intention  to  confer  upon  the  district  courts  full 
concurrent  jurisdiction  with  the  supreme  court  to  issue  writs  of  man- 
damus, but  that  when  the  proceedings  involved  the  high  prerogatives, 
rights  and  franchises  of  the  state  as  distinguished  from  private  rights, 
exclusive  jurisdiction  was  conferred  upon  the  supreme  court,  and 
therefore  the  district  court  had  no  jurisdiction  in  such  a  case.**  It 
is  established  that  the  general  rule  as  to  disqualification  of  judges 
must  yield  to  the  demands  of  necessity,  and  will  not  be  allowed  to 
operate  where  there  is  no  other  judicial  tribunal  to  which  the  question 
can  be  presented ;  *•  and  this  rule  is  applied  in  mandamus  proceedings. 
Thus  it  has  been  held  that  a  judge  is  not  deprived  of  jurisdiction 
of  mandamus  proceedings  to  compel  a  public  officer  to  issue  warrants 
for  an  extra  statutory  allowance  to  another  occupant  of  the  same 
bench,  the  result  of  which  will  determine  his  own  right  to  a  similar 
allowance,  because  of  his  interest,  if  there  is  no  other  judicial  tri- 
bunal to  which  the  question  can  be  presented. *•  H  is  held  by  the 
federal  supreme  court  that  a  state  court  has  no  jurisdiction  to  issue 
a  writ  of  mandamus  to  an  officer  of  the  United  States,  including  a 
register  of  the  federal  land  office.*' 

6.  Lower  Federal  Courts ;  Exercise  of  Original  Jurisdiction. — ^Under 
the  provision  of  the  federal  constitution  that  the  judicial  power 
shall  be  vested  in  the  supreme  court  and  such  inferior  courts  as 
Congress  may  from  time  to  time  ordain  or  establish,  Congress  has 
power,  if  it  so  sees  fit,  to  confer  general  original  jurisdiction  on  infe- 
rior federal  courts  to  issue  the  writ  of  mandamus.*®  The  federal 
courts,  however,  cannot  issue  this  writ  by  virtue  of  any  supervisory 
power  at  common  law  over  inferior  tribunals.  They  can  derive  it 
only  from  the  constitution  and  laws  (rf  the  United  States.**  And 
it  has  been  repeatedly  held  by  the  federal  supreme  court  that  a  pro- 

the  county  court  and  other  inferior  Pet.  624,  9  U.  S.  (L.  ed.)  1181j  The 

tribunals  under  its  general  supervisory  Secretarv  of  Interior  v.  McGarrahan,' 

power).  9  Wall. "298,  19  U.  S.   (L.  ed.)   579; 

Note:  13  L.B.A.(N.S.)  769.  Union  Pac.  R.  Co,  v.  Hall,  91  U.  S. 

14.  People  V.  District  Court,  37  Colo.  343,  23  U.  S.  (L.  ed.)  428  (Act  of 
443,  86  Pac.  87,  92  Pac.  958,  13  L.R.A.  Congress  1873,  March  3d,  conferring 
(N.S.)  768  and  note  (election  mat-  jurisdiction  on  the  proper  federal  cir- 
ters).  cuit  court  to  determine  cases  of  man- 

15.  See  Judges,  vol.  15,  p.  541.  See  damns  to  compel  the  Union  Pacific 
also  L.R.A.1915E  858  note.  Railroad  Company  to  ox>erate  its  road 

16.  McCoy  V.  Hamdlin,  36  S.  W.  487,  as  required  by  law). 

153  N.  W.  361,  L.R.A.1915E  858.  19.  Knox  County  v.  Aspinwall,  24 

17.  McCluny  v.  SiUiman,  6  Wheat.  How.  376,  16  U.  S.  (L.  ed.)  735; 
598,  5  U.  S.  (L.  ed.)  340.  Graham  v.  Norton,  15  Wall.  427,  21 

18.  Kendall   v.   United    States,   12  U.  S.  (L.  ed.)  177. 
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ceeding  for  a  writ  of  mandamus  is  not  a  suit  of  a  civil  nature  at 
common  law  or  in  equity,  within  the  meaning  of  the  acts  of  Congress 
creating  and  defining  the  jurisdiction  of  the  district  (formeriy  cir- 
cuit) courts  of  the  United  States;  and  that  such  courts  have  no  juris- 
diction of  such  a  proceeding,  unless  it  be  in  aid  of  a  jurisdiction 
previously  acquired.*^  Thus  though  it  may  be  the  ministerial  duty 
of  municipal  officers  to  levy  a  tax  to  provide  for  the  payment  of 
municipal  bonds,  yet  if  no  judgment  has  been  recovered  in  a  federal 
court  on  such  bonds  the  court  has  no  jurisdiction,  irrespective  of 
the  citizenship  of  the  parties,  to  issue  a  writ  of  mandamus  to  compel 
the  levy  of  the  tax,  as  in  such  a  case  the  writ  would  issue  solely 
in  the  exercise  of  original  jurisdiction,  and  not  as  an  aid  to  its  gen- 
eral jurisdiction.^  So,  though  it  may  be  the  ministerial  duty  of 
municipal  officers  to  issue  its  bond  to  a  person  entitled  thereto,  a 
lower  federal  court  has  no  jurisdiction  to  issue  a  mandamus  to  compel 
them  to  perform  this  duty.*  And  it  has  been  held  that  the  lower 
federal  courts  under  their  jurisdiction  in  bankruptcy  have  no  juris- 
diction to  issue  a  writ  of  mandamus  to  compel  a  state  auditor  to  issue 
a  warrant  in  payment  of  a  claim  of  the  bankrupt  against  the  state.* 
So  a  proceeding  for  a  writ  of  -mandamus  instituted  in  a  state  court 
is  not  a  suit  of  a  civil  nature  at  law  or  in  equity  which  can  be  removed 
from  the  state  to  a  federal  court.* 

7.  In  Aid  of  Jurisdiction  Otherwise  Existing. — On  the  other  hand, 
the  lower  federal  courts  may  issue  writs  of  mandamus  in  aid  of  their 

20.  Kendall  v.  United  States,  12  Pet.  U.  S.  (L.  ed.)  73;  Western  Union  Tel. 

524,  9  U.  S.  (L.  ed.)  1181 ;  McClnnv  Co.  v.  State,  165  Ind.  492,  76  N.  E. 

V.   Silliman,  6  Wheat.  598,  5  U.   S.  100,  6  Ann.  Cas.  880,  3  L.R.A.(N.S.) 

(L.   ed.)    340;   M'Intire  v.   Ward,. 7  153. 

Cranch  504,  3  U.   S.    (L.   ed.)    420;       1.  Bath  County  v.  Amy,  13  Wall. 

Riggs  v.  Johnson  County,  6  Wall.  166,  244,  20  U.  S.  (L.  ed.)  540;  Davenport 

18  U.  S.  (L.  ed.)  768;  The  Secretary  v.  Dodge  County,  105  U,  S.  237,  26 

of  Interior  v.  United  States,  9  Wall.  U.  S.  (L.  ed.)  1018;  Chickaming  Tp. 

298, 19  U.  S.  (L.  ed.)  579;  Bath  Coun-  v.  Cari>enter,  106  U,  S.  663,  1  S.  Ct. 

ty  V.  Amy,  13  WaU.  244,  20  U.  S.  (L.  620,  27  U.  S.  (L.  ed.)  307;  Rosenbaum 

ed.)  539;  Graham  v.  Norton,  15  WaD.  v.  Batler,  120  U.  S.  ^0,  7  S.  Ct.  633, 

427,  21  U.  8.  (K  ed.)  177;  Heine  v.  30  U.  S.  (L.  ed.)  743. 
Board  of  Levee  Comr's,  19  Wall.  665,       2.  Smith   v.   Bourbon   County,   127 

22  U.  S.  (L.  ed.)  223;  United  States  U.  S.  105,  8  S.  Ct.  1043,  32  U.  S.  (L. 

V.  Addison,  22  Hoir.  174,  22  U.  S.  (L.  ed.)  73. 

ed.)  304;  Davenport  v.  Dodge  County,       3.  Graham  v.  Norton,  15  Wall.  427. 

106  U.  S.  237,  26  U.  S.  (L.  ed.)  1018;  21  U.  S.  (L.  ed.)  177,  applying  Bath 

Chickaming  Tp.  v.  Carpenter,  106  U.  County  v.  Amy,  13  Wall.  244,  20  U. 

S.  663, 1  S.  Ct.  620,  27  U.  S.  (L.  ed.)  S.  (L.  ed.)  539. 

307;  Labette  County  v.  United  States,       4.  Rosonbaum  v.  Bauer,  120  U.  S. 

112  U.  S.  217,  5  S.  Ct.  108,  28  U.  S.  450,  7  S.  Ct.  633,  30  U.  S.   (L.  ed.) 

(L.   ed.)    698;   Roaenbaum   v.   Bauer,  743;  Western  Union  Tel.  Co.  v.  State, 

120  U.  S.  460,  7  S.  Ct.  633,  30  U.  S.  165  Ind.  492,  76  N.  E.  100,  6  Ann. 

(L.  ed.)  743;  Smith  V.  Bourbon  Coun-  Cas.   880,  3  L.R.A.(N.S.)    153.     See 

ty,  127  U.  S.  105,  8  S.  Ct.  1043,  32  also  Chicago,  etc.,  R,  Co.  v.  Crane,  113 
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jurisdiction  as  distinguished  from  original  jurisdiction;  this  jurisdic- 
tion is  conferred  by  the  Judiciary  Act  of  1789,  §  14,  which  in  effect 
is  carried  into  the  later  acts  and  which  provides  that  the  courts  "shall 
have  power  to  issue  writs  of  scire  facias,  habeas  corpus,  and  all  other 
writs  not  specially  provided  for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions  and  agreeable  to  the 
principles  of  the  common  law,"  *  and  because  the  jurisdiction  in 
mandamus  is  ancillary  merely,  it  does  not  follow  tliat  it  cannot  be 
exercised  over  persons  not  parties  to  the  judgment  sought  to  be 
enforced.*  Thus  when  a  judgment  has  been  recovered  in  such  court 
against  a  municipal  or  quasi  municipal  corporation,  and  no  property 
can  be  found  upon  which  execution  in  enforcement  of  the  judgment 
can  be  levied,  it  is  settled  that  the  courts  may  issue  writs  of  mandamus 
in  aid  of  execution,  and  for  this  purpose  may  compel  the  municipal 
officers  to  perform  their  duty  as  to  the  levy  of  the  necessary  tax  to 
provide  for  the  satisfaction  of  the  judgment'  And  where  a  judgment 
was  recovered  against  a  township  it  has  been  held  that  the  county 
officers  could  be  compelled  by  mandamus  to  perform  their  duty  of 
levying  the  tax  required  for  its  satisfaction.®  So  the  writ  may  issue 
out  of  a  federal  court  in  which  a  judgment  has  been  recovered  against 
a  municipal  corporation  to  compel  the  municipal  authorities  to  audit 
the  judgment  as  required  by  law,  such  audit  being  necessary  to  the 

U.  S.  424,  5  S.  Ct.  578,  28  IT.  S.  (L.  Hoffman  v.  Quincy,  4  Wall.  535,  18 

ed.)  1064.     See  Removal  op  Causes.  U.  R.   (L.  ed.)   403;  Galena  v.  Amy, 

6.  M'Intire  v.  Wood,  7  Cranch  504,  5  Wall.  705,  18  U.  S,   (L.  ed.)   560; 
3  U.  S.   (L.  ed.)   420;  United  States  Ri^j^s  v.  Johnson  County,  6  Wall.  166, 
V.   Addison,  22  How.  174,  16  U.   S.  18  U.  S.  (L.  ed.)  768;  Butz  v.  Mus- 
(L.  ed.)  304;  Knox  County  v.  Aspin-  catine,  8  AVall.  575,  19  U.  S.  (L.  ed.) 
wall,  24  How.  376,  16  U.  S.  (L.  ed.)  490;  Amy  v.  Barkholder,  11  Wall.  136,. 
735;  Riggs  v.  Johnson  County,  6  Wall.  20  U.  S.  (U  ed.)  101;  Rees  v.  Watcr- 
166,  18  U.  S.  (L.  ed.)  768;  Graham  v.  town,  19  Wall.  107,  22  U.  S.  (L.  ed.) 
Norton,  15  Wall.  427,  21  U.  S.    (L.  72;  Heine  v.  Levee  Com'ra,  19  WaU. 
ed.)    177;   Hawley  v.  Fairbanks,  108  655,  22  U.  S.  (L,  ed.)  223;  Meriwether 
U.  S.  543,  2  S.  Ct.  846,  27  U.  S.  (L.  v.  Garrett,  102  U.  S.  472,  26  U.  S. 
ed.)     820;    New    Orleans    Board    of  (L.  ed.)  197;  Labette  Countv  v.  Unit- 
Liquidation  V.  Hart,  118  U.  S.  136,  6  ed  Stated,  112  U.  S.  217,  6  S.  Ct.  108, 
S.   Ct.   995,   30   U.    S.    (L.   ed.)    65;  28  U.  S.  (L.  ed.)  698;  Port  of  Mobile 
Knapp  V.   Lake  Shore,  etc.,   R.   Co.,  v.  Watson,  116  U.  S.  289,  6  S.  Ct.  398 
197  U.  S.  536,  25  S.  Ct.  538,  49  U.  S.  29  U.  S.  (L.  ed.)  620;  Rosenbaum  v! 
(L.  ed.)  870;  Covington,  etc..  Bridge  Bauer,  120  U.  S.  450,  7  S.  Ct.  633,  30- 
Co.  V.  Hager,  203  U.  S.  109,  27  S.  U.  S.  (L.  ed.)  743;  Ex  parte  Holman, 
Ct.  24,  51  U.  S.   (L.  ed.)   111.  28  la.  88,  4  Am.  Rep.  159.     As  to 

Note:  8  Ann.  Cas.  313,  the  use  of  mandamus  to  enforce  judg- 

6.  Labette  County  v.  United  States,,  ment  against  public  corporations,  see 
112  U.  S.  217,  5  S.  Ct.  108,  28  U.  S.  infra,  par.  153  et  seq.    And  as  to  its. 
(L.  ed.)  698.  use  in  taxation  matters,  see  infra,  par. 

7.  Knox   (Sounty  v.   Aspinwall,   24  208  et  seq. 

How.  376, 16  U.  S.  (L,  ed.)  735;  Rock       8.  Labette  County  v.  United  States 
Island    County    v.    United    States,    4    112  U.  S.  217,  5  S.  Ct.  108,  28  U   s' 
Wall.  435,  18  U.  S.  (L.  ed.)  419;  Von    (L.  ed.)   698. 

94 


18  R.  0.  L.  MANDAMUS  §§  8,  9 

levy  of  a  tax  to  satisfy  the  judgment.*  Mandamus,  when  issued  for 
the  purpose  of  enforcing  judgments  rendered  by  the  court,  is  neither 
a  prerogative  writ  nor  a  new  suit,  but  it  is  a  writ  necessary  to  jurisdic- 
tion, which  has  previously  attached  and  become  the  proper  substitute 
for  the  execution  to  enforce  the  judgment.**  And  in  this  connection 
it  is  held  that  while  a  court  of  equity  is  sometimes  resorted  to  as 
oiicillary  to  a  court  of  law  in  obtaining  satisfaction  of  its  judgments, 
still  no  court,  having  proper  jurisdiction  and  process  to  compel  the 
satisfaction  of  its  own  judgments,  can  be  justified  in  turning  its  suitors 
over  to  another  tribunal  to  obtain  justice,  and  it  is  no  objection,  there- 
fore, to  the  use  of  this  remedy,  that  the  party  might  possibly  obtain 
another  by  commencing  a  new  litigation  in  another  tribunal.** 

8.  District  of  Columbia  Courts. — ^It  is  fully  settled  that  the  original 
circuit  court  of  the  District  of  Columbia  has  authority  to  issue  the 
writ  of  mandamus  as  an  original  process  in  cases  where  by  the  prin- 
ciples of  the  common  law  the  petitioner  is  entitled  to  it,  and  the  same 
is  true  as  to  the  supreme  court  of  the  District  of  Columbia  which  suc- 
ceeded to  the  general  jurisdiction  of  the  original  circuit  of  the  Dis- 
trict.** In  this  respect  the  courts  of  the  District  of  Columbia  stand  on 
a  different  footing  from  the  general  lower  federal  courts,*'  and  exer- 
cise such  jurisdiction  by  virtue  of  the  act  of  1801  by  which  the  Dis- 
trict of  Columbia  courts  were  established  and  which  provides  that  the 
laws  of  the  state  of  Maryland  then  existing  shall  continue  and  be 
enforced  in  the  District,  which  would  include  the  common  law  juris- 
diction as  the  highest  courts  of  original  jurisdiction  to  issue  such  writ, 
such  jurisdiction  having  existed  in  the  corresponding  courts  of  the 
state  of  Maryland  and  the  further  provision  that  the  circuit  court  shall 
have  cognizance  of  all  cases  in  law  and  equity  between  parties  both 
or  either  of  whom  shall  be  resident  or  be  found  within  the  Distri.ct.*'* 

Original  Jurisdiction  of  AppellcUe  Courts  Oenercdly 

9.  la  General. — The  power  of  a  court  of  last  resort  to  issue  writs 
of  mandamus  falls  within  three  classes  of  jurisdiction ;  (1)  in  aid  and 
execution  of  its  appellate  jurisdiction,**   (2)   in  aid  of  its  general 

9.  Lower  v.  United  States,  91  XI.  S.  ed.)  559;  Secretary  of  Interior  v.  Mc- 
536,  23  U.  S.  (L.  ed.)  420.  Gairahan,  9.  WaU.  298,  19  U.  S.   (L. 

10.  Riffgs  V.  Johnson  County,  6  ed.)  579;  United  States  v.  Schwartz, 
WaU.  166,  18  U.  S.  (L.  ed.)  768;  102  U.  S.  378,  26  U.  S.  (L,  ed.)  167. 
Labette  County  v.  United  States,  112       Note:  1  L.E.A.  738. 

U.  S.  217,  5  S.  Ct.  108,  28  U.  S.  (L.       13.  See  supra,  par.  6. 

ed.)  698.  14.  Kendall    v.    United    States,    12 

11.  Knox  County  v.  AspinwaU,  24  Pet.  524,  9  U.  S.  (L.  ed.)  1181.  See 
How.  376,  16  U.  S.  (L.  ed.)  735.  also  United  States  v.  Schurz,  102  U.  S. 

12.  Kendall  v.  United  States,  12  Pet.  378,  26  U.  S.  (L.  ed.)  167. 

524,  9  U.  S.  (L.  ed.)  1181;  Decatur  15.  State  v.  Goff,  129  Wis.  668,  109 
V.  Paulding,  14  Pet.  497, 10  U.  S.  (L.    N.  W.  628,  9  L.B.A.(N.S.)  916.    See 
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supervisory  power  to  control  subordinate  tribunals  and  compel  them 
to  act  when  required  by  law,**  (3)  original  jurisdiction  proper  when 
it  is  sought  to  have  the  court  take  original  cognizance  of  a  cause.  In 
original  jurisdiction  a  cause  is  created  rather  than  revised  or  corrected 
as  in  case  of  appellate  jurisdiction.  As  said  by  Chief  Justice  Marshall, 
"it  is  the  essential  criterion  of  appellate  jurisdiction  that  it  revises  and 
corrects  the  proceedings  in  a  cause  already  instituted  and  docs  not 
create  that  cause;"  *'  and  if  the  writ  is  issued  to  an  inferior  court  it 
is  usually  in  aid  of  appellate  or  super\'isory  jurii^diction,  whereas  if  it 
is  issued  to  an  executive  or  administrative  officer  or  corporation  it  is 
in  exercise  of  original  jurisdiction.*^  Thus  to  issue  the  writ  to  an 
executive  officer  to  compel  him  to  deliver  a  paper  is  in  effect  the  same 
as  to  sustain  an  original  action  for  that  paper,  and  therefore  is  not 
in  aid  of  appellate  or  supervisory  jurisdiction,  but  in  the  exercise  of 
original  jurisdiction.**  From  an  early  date  in  this  country  state 
courts  of  last  resort  in  some  jurisdictions,  having  also  original  juris- 
diction, as  the  successor  to  the  powers  of  the  court  of  king's  bench, 
have  exercised  the  inherent  power  to  issue  writs  of  mandamus.^* 

10.  Constitutional  and  Statutory  ProYisions  Conferring  Jurisdic- 
tion Generally. — At  the  present  time  in  this  country  under  express 
statutory  or  constitutional  provision,  the  courts  of  last  resort  in  the 
several  states  in  addition  to  their  appellate  jurisdiction  are  given 
original  jurisdiction  in  certain  actions  or  proceedings  which  as  a 
general  rule  include  original  jurisdiction  to  issue  writs  of  mandamus.* 
And  where,  in  a  general  grant  of  jurisdiction  to  such  a  court  to  issue 

Appeal  and  Error,  vol.  2,  p.  18,  as  (N.S.)   768;  State  v.  Kirke,  12  Fla. 

to   matters   relating   to    appeals    and  278,    95    Am.    Dee^    314;    People    v. 

writs  of  error  generally.  Jameson,  40  III.  93,  89  Am.  Dec.  337; 

16.'  State  v.  Goff,  129  Wis.  668,  109  People  v.  Chicago,  193  111.  507,  62  N. 

N.  W.  628,  9  L.R.A.(N.S.)  916.     See  E.  179,  58  L,R.A.  833;   Brewster  v. 

infra,  par.  229  et  seq.,  as  to  mandamus  Sherman,  195  Mass.  222,  80  N.  E.  821, 

to  inferior  courts  and  judicial  oflficers.  11  Ann.  Cas.  417;  Giddinj^s  v.  Secre- 

17.  Marburv  v.  Madison,  1  Cranch  tary  of  State,  93  Mich.  1,  52  N.  W. 
137,  2  U.  S.  (L,  ed.)  60.  944,  16  L.R.A.  402;  St.  Louis  County 

18.  Crane  v.  Crane,  5  Pet.  190,  8  Court  v.  Sparks,  10  Mo.  117,  46  Am. 
U.  S.  (L.  ed.)  92.  Dec.  355;  State  v.  Philips,  97  Mo.  331, 

Note:  58  L.R.A.  833.  10  S.  W.  855,  3  L.R.A.  476;  State  v. 

19.  Marbury  v.  Madison,  1  Cranch  Elder,  31  Neb.  169,  47  N.  W.  710,  10 
137,  2  U.  S.  (L.  ed.)  60.  L.R.A.  796;  Phelps  v.  Piper,  48  Neb. 

20.  Runkel  v.  Winemiller,  4  Har.  &  724,  67  N.  W.  755,  33  L.R. A.  53 ; 
McH.  (Md.)  429,  1  Am.  Dec.  411;  State  v.  Nelson  County,  1  N.  D.  88,  45 
Attv.-Gen.  v.  Taggart,  06  N.  H.  362,  N.  W.  33,  26  A.  S.  R.  609,  8  L.R.A. 
29  Atl.  1027,  25  L.R.A.  613;  State  v.  283;  Homesteaders  v.  McCombs,  24 
St.  Louis  Public  Schools,  134  Mo.  296,  Okla.  201,  103  Pac.  691,  20  Ann.  Cas. 
35  S.  W.  617,  56  A.  S.  R.  503.  181,  38  L.R.A.(N.S.)    1000;  Boggesa 

Notes:  58  L.R.A.  837;  20  Ann.  Cas.  v.  Buxton,  67  W.  Va.  679,  69  S.  E.  367, 
185.  21  Ann.  Cas.  289;  State  v.  Goff,  129 

1.  People  V.  District  Court,  37  Colo.  Wis.  668,  109  N.  W.  628,  9  L.R.A. 
443,  86  Pac.  87,  92  Pac.  958, 13  L.R.A.    (N.S.)  916;  State  v.  Brooks,  14  Wyo. 
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writs,  including  mandamus,  certain  of  the  writs  named  cannot  be 
used  as  aids  to  the  appellate  jurisdiction  or  as  a  means  of  exercising 
control  over  inferior  courts,  the  grant  will  be  construed  to  give  the 
court  original  jurisdiction  to  issue  all  the  writs  named.^  And  a  grant 
of  general  original  common  law  jurisdiction  will  include  original 
jurisdiction  to  issue  writs  of  mandamus.^  And  if  original  jurisdiction 
U>  issue  mandamus  is  directly  given  by  the  constitution  to  the  court  it 
has  authority  to  exercise  it  without  any  further  action  on  the  part  of 
the  legislative  body  to  confer  jurisdiction  or  regulate  its  process,  the 
court  having  the  power  to  regulate  and  mould  a  process  used  by  it  in 
such  manner  as  will  best  promote  the  purposes  of  justice,  and  accord- 
ing  to  the  course  of  the  common  law.*  If,  however,  the  constitution 
gives  to  the  supreme  court  original  jurisdiction  in  mandamus  pro- 
ceedings in  such  cases  as  are  provided  by  law,  and  the  Jaw  makes  no 
provision  by  which  the  action  of  mandamus  may  be  determined  in 
the  usual  method  provided  for  such  cases,  then  there  is  no  jurisdiction 
in  mandamus  provided  by  law,  because  the  law  has  not  provided  a 
means  by  which  that  action  can  be  determined.*  General  authority 
to  issue  writs  of  mandamus,  whether  conferred  by  constitutional  or 
statutory  provision,  without  specifying  the  particular  cases  or  classes 
of  cases  in  which  it  is  to  be  used,  would  seem  to  confer  general  juris- 
diction  to  issue  the  writ  in  all  cases  in  which  it  could  be  issued  at 
common  law — ^that  is,  in  all  cases  in  which  mandamus  is  a  proper 
remedy.*  In  so  far  as  original  jurisdiction  is  conferred  on  the  court 
to  issue  mandamus,  the  issuance  of  the  writ  is  not  an  appellate  process 
and  therefore  its  jurisdiction  is  not  affected  by  further  provisions 
with  reference  to  the  amount  in  controversy  as  affecting  jurisdiction 
on  appeal.'  On  the  other  hand,  where  the  higher  court  would  have 
had  no  original  jurisdiction  of  the  mandamus  proceeding,  it  cannot 
when  the  case  is  before  it  on  appeal  permit  an  amendment  which  will 
in  effect  operate  as  an  original  assumption  of  jurisdiction.®  And 
where  the  writ  is  attempted  to  be  used  as  a  substitute  for  an  appeal, 
the  amount  in  controversy  may  then  determine  the  jurisdiction  of  the 
court.  Thus  where  the  amount  in  controversy  in  a  case  decided  in 
the  federal  circuit  court  was  too  small  to  be  brought  to  the  supreme 
,  court  on  writ  of  error,  it  was  held  that  the  latter  court  was  without 

393,  84  Pac.  488,  7  Ann.  Cas.  1108,  6  Note :  58  L.R. A.  837. 

L.R.A.(N.S.)  750.  5.  Note:  58  L.R.A.  837  et  seq. 

Notes:  58  L.R. A.  836;  20  Ann.  Cas.  6.  Note:  58  L.R.A.  839. 

185.  7.  Note:  58  L.R.A.  838. 

2.  Note:  20  Ann.  Cas.  186.  8.  United    States    v.    Boutwell,    17 

8.  Notes:  58  L.R.A.  838;  20  Ann.  Wall.   604,   21   U.   S.    (L.   cd.)    721; 

Cas.  184.  State  v.  Stntsman,  24  N.  D.  68, 139  N. 

4.  Kentucky  v.  Dennison,  24  How.  W.  83,  Ann.  Cas.  1914D  776. 
66, 16  U.  S.  (L.  ed.)  717. 
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power  by  a  writ  of  mandamus  to  compel  the  lower  court  to  reverse 
its  judgment.* 

11.  Extending  and  Limiting  Jurisdiction  Conferred  by  Constitu- 
tion.— ^A  constitutional  or  statutory  provision  conferring  jurisdiction 
upon  a  court  of  last  resort  to  issue  tn*its  of  mandamus  for  purposes 
particularly  named  or  in  a  specified  class  of  cases  confers  power  to 
use  that  writ  for  the  named  purposes  or  in  the  specified  cases,  but 
constitutes  a  prohibition  upon  its  use  for  other  purposes  or  in  other 
classes  of  cases. ^^  And  in  case  of  an  express  constitutional  grant  the 
legislature  can  confer  no  other  jurisdiction  than  that  expressly 
granted.**  The  legislative  power,  however,  may  confer  jurisdiction 
upon  a  Qourt  of  last  resort  to  entertain  original  mandamus  proceedings, 
unless  there  is  shown  some  constitutional  inhibition,  express  or  clearly 
to  be  implied*?*  And  where  general  original  jurisdiction  was  con- 
ferred upon  the  court,  by  the  constitution,  to  issue  writs  of  mandamus, 
it  has  been  held  that  the  legislature  can  confer  jurisdiction  to  issue 
the  writ  in  respect  to  a  subject  matter  to  which  at  the  time  of  the 
adoption  of  the  constitution  the  writ  was  not  applicable.*'  On  the 
other  hand  where  jurisdiction  was  expressly  conferred  on  the  court 
to  issue  the  writ  in  accordance  with  the  principle  of  the  common  law, 
it  has  been  held  that  an  attempt  to  enlarge  the  purposes  of  the  writ 
so  as  to  make  it  a  substitute  for  actions  at  law  and  suits  in  equity 
would  fail  as  an  attempt  to  accomplish  a  forbidden  purpose  by  indirec- 
tion.** If  jurisdiction  to  issue  mandamus  is  expressly  conferred  by 
the  constitution  on  the  court,  its  jurisdiction  in  this  respect  cannot 
be  taken  away  by  the  legislature.** 

12.  Grant  in  Aid  of  Appellate  or  Supervisory  Jurisdiction* — Under 
a  general  grant  to  a  court  of  last  resort,  either  by  a  constitutional  or 
statutory  provision,  of  appellate  jurisdiction,  it  has  no  power  to 

9.  In  re  Burdett,  127  U.  S.  771,  8   preme  court  of  that  territory  original 
S.  Ct,  1394,  32  U.  S.  (L.  ed.)  321.  jurisdiction  in  cases  of  mandamus  was 

10.  Marbury  v.  Madison,  1  Cranch   held  not  to  be  inconsistent  with  the 
137,  2  U.  S.  (L.  ed.)  60.  constitution  and  laws  of  the  United 

Note :  58  L.R.A.  836,  847.  States.     Clough  v.  Curtis,  134  U.  S. 

"  11.  Marbury  v.  Madison,  1  Cranch  361,  10  S.  Ct.  673,  33  U.  S.  (L.  ed.) 

137,  2  U.  S,   (L.  ed.)  60;  People  v  945. 

Turner,  1  Cal.  143,  52  Am.  Dee.  295;  13.  Boggess  v.  Buxton,  67  W.  Va. 

Fraternal  Mystic  Circle  v.  State,  61  679,  69  S.  E.  367,  21  Ann.  Cas.  289, 

Ohio  St.  628,  48  N.  E.  940,  76  A.  S.  explaining   Morci^m   v.   Lincoln,   etc., 

R.  446.  Counties^  Ballot   Com'rs,  42  W.  Va. 

Notes:  58  L.R.A.  836;  20  Ann.  Gas.  263,  26  S.  E.  281,  36  L,R.A.  296. 

186.  14.  Fraternal  Mvstic  Circle  v.  State, 

12.  Boggess  V.  Buxton,  67  W.  Va.  61  Ohio  St  628,  48  N,  B.  940,  76  A. 

679,  69  S.  E.  367,  21  Ann.  Cas.  289.  S.  R.  446. 

Notes:  58  L.R.A.  836;  20  Ann.  Cas.  15.  People  v.  Chicago,  193  111.  507, 

186,  62  N.  E.  179,  58  L.R.A.  833. 

A  statute  enacted  by  the  territorial  Notes:  58  L.R.A.  838;  20  Ann.  Cas. 

legislature  of  Idaho  giving  to  the  su-  186. 
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entertain  junsdiction  of  an  original  application  for  a  mandamus.^* 
And  constitutional  and  statutory  provisions  authorizing  courts  of 
last  resort  to  issue  mandamus  are  not  extended  by  construction  beyond 
the  purport  of  the  terms  used^  and  when  it  is  expressly  stated  that  the 
power  granted  is  for  appellate  or  supervisory  purposes;  no  original 
jurisdiction. for  other  than  supervisory  purposes  can  be  entertained.*' 
But  a  grant  of  appellate  jurisdiction  and  a  furtlier  grant  in  general 
terms  of  jurisdiction  to  issue  mandamus,  etc.,  is  not  construed  as 
regards  the  latter  as  a  grant  merely  of  power  to  issue  mandamus  in 
aid  of  appellate  jurisdi<jtion.*®  Sometimes  it  has  been  provided,  either 
by  constitutional  enactment,  or  by  statute,  for  appellate  jurisdiction 
on  the  part  of  the  courts  of  last  resort^  and  then  such  courts  are- 
authorized  to  issue  mandamus  and  other  writs  specially  named,  and 
also  all  other  writs  necessary  to  the  exercise  of  their  appellate  juris- 
diction. This  has  given  rise  to  a  conflict  of  authority,  some  of  the 
courts  holding  that  the  provision  authorizing  mandamus,  etc.,  is  to 
be  read  in  connection  with  and  taken  ^  qualified  by  the  clause  follow- 
ing it,  and  that  therefore  it  authorizes  the  use  of  the  named  writs 
only  in  aid  of  appellate  jurisdiction,  and  confers  no  original  juris- 
diction; i»  while  othera  hold  that  the  provision  is  an  independent 
grant  of  power  to  use  the  writs  named,  it  being  the  unnamed  ones  only 
which  are  limited  tp  appellate  purposes.^® 

13.  Want  of  Piapei:  Facilities  as  Restriction. — Some  of  the  courts 
have  considered  the  constitutional  and  statutory  provisions  conferring 
power  on  courts  of  last  resort  to  entertain  original  jxu'isdiction  in 
mandajnus  to  have  been  intended  to  empower  them  to  do  only  that 
which  they  have  the  proper  facilities  for  doing;  *  and  while,  if  in 
mandamus  proceedings  the  respondent  is  not  entitled  to  a  jury  trial 
as  a  matter  of  right,*  the  inability  of  the  higher  court  to  award  a 
jury  trial  does  not  deprive  it  of  the  power  to  assume  original  juris- 
diction in  such  prooeedinga;  '  still,  a  provision  giving  to  the  supreme 
court  original  jurisdiction  in  mandamus  proceedings  in  such  cases  as 
are  provided  by  law  gives  that  court  no  original  jurisdiction  in  a 
case  in  which  the  respondent  is  entitled  to  and  demands  a  jury  trial, 

IS.  Notes:  68  L.H.A.  844;  20  Ami.       19.  Notes:  58  L.B.A.  851;  20  Ann. 
Cas.  186, 190.  Cas.  190. 

17.  Note:  58  L.R.A.  846.    See  infra,       20.  Note:  58  L.R.A.  862. 

par.    229    et   seq.,  >  as   to   mandajnus       1.  Notes :  58  L.it.A.  858 ;  38  L.B. A. 
by  a   superior  to   an   inferior   court    (N.S.)  1002. 

in  the  exercise  of  its  supervisory  pow-       2.  As  to  the  right  to  jury  trial  in 
ers.  mandamus  proceedings,  see  infra,  par. 

18.  State  V.  Cunningham,  83  Wis.  '313. 

90,  36  A.  S.  R.  27,  17  L.R.A.  145.       3.  State  v.  Sherwood,  15  Minn.  ^21, 
See  also  State  v.  Root,  83  Wis.  667,  54   2  Am.  Rep.  116. 
N.  W.  33,  19  L.R.A.  271.  *  Note:  68  L.R.A.  858. 

Note :  58  L.R.A.  848. 
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where  no  provision  has  been  made  by  law  for  a  jury  trial  in  the 
supreme  court.* 

14.  Adequacy  of  Other  Remedy. — ^As  in  ease  of  lower  courts  of 
original  jurisdiction  the  existence  of  another  adequate  remedy  will 
preclude  the  higher  court  from  granting  a  writ  of  mandamus,  its 
jurisdiction  in  this  respect  being  subject  to  the  general  rule  as  to  non- 
existence of  another  adequate  remedy ;  *  still  while  the  remedy  by 
mandamus  issued  by  the  supreme  court  in  its  original  jurisdiction 
is  not  avaihible  where  there  is  a  plain,  speedy,  and  adequate  remedy 
at  law,  it  is  not  deprived  of  jurisdiction  where  the  remedy,  though 
one  is  provided,  is  not  adequate  to  afford  relief  in  the  existing  emer- 
gency.* Thus  the  fact  that  a  person  whose  duty  it  is  to  perform  the 
duties  of  an  office,  and  who  refuses  to  perform  such  duties,  is  subject 
to  an  indictment  or  fine  for  failure  to  do  so  does  not  deprive  the 
supreme  court  of  power  to  compel  him  to  perform  such  duty  by 
mandamus,  such  liability  to  indictment  not  being  an  adequate 
remedy.'  Concurrent  jurisdiction  in  a  lower  court  to  issue  the  writ 
is  not  necessarily  ground  for  the  refusal  of  the  higher  court  to  assume 
original  jurisdiction,*  and  the  fact  that  a  court  of  last  resort  may 
have  appellate  jurisdiction  in  the  same  matter  does  not  necessarily 
deprive  it  of  original  jurisdiction,  where  such  jurisdiction  is  expressly 
given  by  the  constitution.*  But  this  has  been  considered  as  ample 
ground  for  the  higher  court  in  its  discretion  to  refuse  to  assume  orig- 
inal jurisdiction,  as  such  a  remedy  in  the  lower  court  is  in  the  nature 
of  another  adequate  remedy ;  **  and  the  rule  has  been  laid  down  that 
where  the  court  of  last  resort  and  inferior  courts  have  concurrent 
jurisdiction  to  grant  an  original  application  for  mandamus  the  appli- 
cation should  first  be  made  in  the  inferior  court  unless  a  good  and 
suflficient  reason  is  given  for  applying  in  the  first  instance  to  the 
court  of  last  resort.**  Where,  however,  the  necessary  delay  in  first 
applying  to  the  lower  court  and  the  review  of  its  decision  on  appeal 

4.  Notes:  58  L.R.A.  858;  38  L.R.A.   to  the  general  adequacy  of  a  remedy 
<N.S.)  1002;  20  Ann.  Cas.  187.  by  way  of  criminal  prosecution,  see 

5.  Kimball  v.  Union  Water  Co.,  44   infra,  par.  49. 

Cal.  173,  13  Am.  Rep.  157 ;  State  v.  8.  State  v.  Roach,  230  Mo.  408,  130 

McCrillus,  4  Kan.  250,  96  Am.  Dec.  S.  W.  689,  139  A.  S.  R.  639. 

169.  Notes:   58  L.R.A.  855;   38  L.R.A. 

Note:  58  L.R.A..  859.  (N.S.)  1003. 

See  infra,  par.  44  et  seq.,  as  to  the  9.  Notes:  38  L.R.A.(N.S.)  1002;  20 

general  effect  of  the  existence  of  an-  Ann.  Cas.  186. 

other  remedy.  10.  People  v.  Chicago,  193  III.  507, 

6.  Notes:  58  L.R.A.  860;  38  L.R.A.  62  N.  E.  179,  58  L.R.A.  833. 
(N.S.)  1002.  Notes:  58  L.R.A.  856;  20  Ann.  Cas. 

7.  Atty.-Gen.  v.  Taggart,  66  N.  H.  187. 

362,  29  Atl.  1027,  25  L.R.A.  613.    As       11.  Note :  20  Ann.  Cas.  187, 
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may  be  such  as  to  render  the  remedy  essentially  useless,  the  higher 
court  will  ordinarily  exercise  its  original  jurisdiction." 

15.  Discretion  as  to  Assumption  of  Jurisdiction;  Matters  Publici 
Juris. — Though  the  state  courts  of  last  resort  are  given  original  juris- 
diction to  issue  writs  of  mandamus,  and  under  such  a  grant  have  in 
many  instances  exercised  such  jurisdiction  frequently  without  their 
jurisdiction  being  questioned,^'  it  does  not  follow  that  such  courts 
whose  principal  function  is  to  exercise  appellate  or  supervisory  juris- 
diction will  assume  original  jurisdiction  in  all  cases  in  which  their 
aid  may  be  sought  and  which  otherwise  may  be  a  proper  case  for  the 
use  of  the  remedy.  And  in  this  connection  the  established  rule  seems 
to  be  that  as  original  jurisdiction  is  conferred  in  order  that  the  court 
of  highest  authority  in  the  state  should  have  the  power  to  protect  the 
rights,  interests,  and  franchises  of  the  state,  and  the  rights  and  interests 
of  the  whole  people,  to  enforce  the  performance  of  high  official  duties 
affecting  the  public  at  large,  and,  in  emergency  (of  which  the  court 
itself  is  to  determine),  to  assume  jurisdiction  of  cases  affecting  local 
public  interests,  or  private  rights,  where  there  is  no  other  adequate 
remedy,  and  the  exercise  of  such  jurisdiction  is  necessary  to  prevent 
a  failure  of  justice,  the  court  is  vested  with  a  sound  legal  discretion 
to  determine  for  iteelf ,  as  the  question  may  arise,  whether  or  not  the 
case  presented  is  of  such  a  character  as  to  call  for  the  exercise  of  its- 
original  jurisdiction.**    And  some  courts  say  that  original  jurisdic- 

12.  Notes:  58  LJS.A.  858;  38  L.R.A.  Taggart,  66  N.  H.  362,  29  Atl.  1027, 
(N.S.)  1002.                    .  25  L.R.A.  613;  Statw  v.  Hewitt,  3  S.  D. 

13.  State  V.  Johnson,  35  Fla.  2,  16  187,  52  N.  W.  875,  44  A.  S.  R.  788, 
So.  786,  31  L.R.A.  357;  People  v.  Kil-  16  L.R.A.  413;  Boggess  v.  Buxton,  67 
duff,  15  TIL  492,  60  Am.  Dec.  769;  W.  Va.  679,  69  S.  E.  367,  21  Ann. 
People  V.  Suburban  R.  Co.,  178  111.  Cas.  289;  State  v.  Doyle,  40:  Wis.  175, 
594,  53  N.  E.  349,  49  L.R.A-  650;  22  Am.  Rep.  692;  State  v.  Cunning- 
State  V.  McCrillus,  4  Kan.  250,  96  Am.  ham,  83  Wis.  90,  53  N.  W.  35,  35  A. 
Dec.  169;  Breidenthal  v.  Edwards,  57  S.  R.  27, 17  L.R.A.  145;  State  v.  Root, 
Kan.  332,  46  Pac.  469,  34  L.R.A.  146;  83  Wis.  667,  54  N.  W.  33,  19  L.R.A. 
Harrington  v.  Berkshire  County,  22  271;  State  v.  Ooff,  129  Wis.  668,  109 
Pick.  (Mass.)  263,  33  Am.  Dec.  741;  N.  W.  628,  9  L.R.A. (N.S.)  916;  State 
Brewster  v.  Sherman,  195  Mass.  222,  v.  Brooks,  14  Wyo.  393,  84  Pac.  488* 
80  N.  E.  821,  11  Ann.  Cas.  417;  Rich  7  Ann.  Cas.  1108,  6  L.R.A.(N.S.)  750. 
▼.  Chamberiain,  104  Mich.  436,  62  N.  Notes:  58  L.R.A.  833  et  seq.;  38 
W,  584,  27  L.R.A.  573;  Todd  v.  Board  L.R,A.(N.S.)  1003. 

of  Election  Corners,  104  Mich.  474,  62  14.  People  v.  Chicago,  193  III.  507, 

N.  W.  564,  64  N.  W.  496,  29  L.R.A.  62  N.  E.  179,  58  L.R.A.  833;  Home- 

330 ;  State  v.  Sherwood,  15  Minn.  221,  steaders  v.   McCombs,  24  Okla.  201, 

2  Am.  Rep.  116;  State  v.  St.  Louis,  103  Pac.  691,  20  Ann.  Cas.  181,  38 

145  Mo.  551,  46  S.  W.  981,  42  L.R.A.  LJl.A.(N.S.)    1000;    State   v.    Doyle, 

113 ;  State  v.  Roach,  230  Mo.  408,  130  40  Wis.  175,  22  Am.  Rep.  692 ;  State 

S.  W.  689,  139  A.  S.  R.  639;  State  v.  Goff,  129  Wis.  668,  109  N.  W.  628, 

V.  Moore,  40  Neb.  854,  59  N.  W.  755,  9  L.R.A.(N.S.)  916.    See  also  People 

25  L.R.A.  774;  State  v.  Duffy,  7  Nev.  v.  McQees,  20  Colo.  403,  38  Pac.  468, 

342,  8  Am.  Rep.  713;   Atty.-Gen.  v.  26  L.R.A.  646  (an  injunction  case); 
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tion  should  nat  be  assumed  except  in  cases  affecting  the  sovereignty 
of  the  state,  its  franchises,  or  prerogatives,  or  the  liberties  of  its  peo- 
ple, or  in  exceptional  cases  where  a  failure  to  taJ^e  jurisdiction  would 
amount  to  a  denial  of  justice,  and  only  when  the  interest  of  the 
state  at  large  is  directly  involved,  and  where  such  interest  is  the 
principal,  and  not  a  collateral,  question.^*  And  it  has  been  held 
that  the  court  would  not  allow  a  practice  to  be  continued  which  had 
theretofore,  to  some  extent,  been  allowed  by  the  indulgence  of  the 
court  until  it  had  become  burdensome,  not  only  to  litigants,  but  to 
the  court  as  well,  and  had  consumed  much  of  its  time  which  was 
necessary  for  the  consideration  of  cases  on  error  or  appeal,  by  con- 
centrating upon  the  docket  a  large  number  of  cases  which  would 
otherwise  have  been  distributed  among  the  different  local  courts.** 
In  matters  strictly  publici  juris  in  which  no  one  citizen  has  any  right 
or  interest  other  than  that  which  is  common  to  citizens  in  general,  a 
petition  by  a  private  person  for  leave  to  commence  an  action  in  the 
supreme  court  of  the  state  under  an  original  or  remedial  writ  in  the 
name  of  the  state  cannot  properly  be  considered  until  the  attorney 
general  has  been  requested  to  move  in  the  matter,  and  has  refused 
or  unreasonably  delayed  to  do  so,  and  in  all  cases  in  which  an  exercise 
of  such  original  jurisdiction  is  sought,  whether  by  a  private  citizen 
or  the  attorney  general,  leave  must  first  be  obtained  from  the  court 
upon  a  prima  facie  showing  that  the  case  is  one  calling  for  the  exer- 
cise of  such  jurisdiction.*' 

16.  Application  of  Rule  as  to  Matters  Publici  Juris. — ^Though  a 
mandamus  involving  a  private  right  may  issue  from  the  supreme  court 
in  its  original  jurisdiction  on  the  relation  of  a  private  person  when 
the  sovereignty  of  the  state  and  its,  franchises  or  prerogatives  are 
directly  involved,*^  yet  the  fact  that  a  large  number  of  persons  are 
directly  interested  in  a  cause  does  not  in  itself  cxeate  a  cause  publici 
juris  in  which  original  jurisdiction  will  be  assumed  by  a  court  of  final 
resort,  where  the  sovereign  interests  of  the  state  at  large,  or  the  liberty 
of  its  citizens,  are  but  incidentally  involved.**  And  it  has  been  held 
that  even  in  the  case  of  questions  of  public  interest,  an  original  appli- 

State  V.  Nelson  County,  1  K  D.  88,  Notes :  68  L.B. A.  864 ;  20  Ann.  Cas. 

45  N.  W.  33,  26  A.   S.  R.  609,  88  189. 

L.R.A.  283  (an  injunction  case).  16.  People  v.  Chicago,  193  111.  607, 

Notes:   5S  L.R.A.  863;   38  L.R.A.  62  N.  E.  179,  58  L.R.A.  833. 

(N.S.)  1000 ;  20  Ann.  Cas.  188.  17.  State  v.  Cunningham,  83  Wis. 

15.  State  V.  Nelson  County,  1  N.  D.  90,  53  N.  W.  35,  35  A.  S.  R.  27,  17 

88,  45  N.  W.  33,  26  A.  S.  R.  609,  8  L.R.A.  145. 

L.R. A.  283 ;  State  v.  Doyle,  40  Wis.  18.  State  v.  Jorgenson,  25  N.  D.  539, 

175,  22  Am.  Rep.  692;  State  v.  David-  142  N.  W.  450,  49  L.R.A.(N.S.)  67; 

son,  114  Wis.  563,  88  N.  W.  596,  90  State  v.  Doyle,  40  Wis.  175,  22  Am. 

N.  W,  1067,  58  L.R.A.  739 ;  State  v.  Rep.  692. 

Goff,  129  Wis.  668,  109  N.  W.  628,  Note:  58  L.R.A.  864. 

9  L.R.A.(N.S.)  916.  19.  Note:  68  L.R.A.  864. 
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cation  for  mandamuB^  should  not  be  granted  in  the  supreme  court 
when  its  purpose  is  primarily  for  the  enforcement  of  private  rights.*® 
For  the  9i)o\e  reasons  it  has  been  held  that  the  court  of  last  resort  will 
not  take  jurisdiction  of  a  proceeding  by  a  private  relator  to  compel 
a  municipal  corporation  to  remove  a  bridge  across  a  street,  connecting 
the  upper  floors,  of  buildings  abutting  thereon ;  *  or  to  compel  the 
state  insurance  commissioner  to  issue  a  license  to  a  foreign  fraternal 
insurance  company  to  do  business  in  the  state.*  So  it  has  been  held 
that  the  supreme  court  will  not  exercise  its  original  jurisdiction  merely 
to  determine  which  of  two  candidates  for  a  county  office  received  the 
greater  number  of  votes  at  a  nominating  election;  and  that  while 
the  court  will  exercise  its  original  jurisdiction  to  determine  whether 
or  not,  under  a  new  primary  election  law,  the  certificate  of  nomination, 
when  once  issued,  is  conclusive  and  cannot  be  rescinded  by  the  can- 
vassing board,  since  the  question  is  one  of  general  importance  to  the 
state  and  could  not  be  decided  in  the  regular  way  in  the  short  time 
between  the  primary  and  general  election,  still  the  court  will  not 
decide  the  ancillary  question,  which  of  two  candidates  for  nomination 
for  a  certain  office  received  the  greater  number  of  votes.*  It  has  been 
held  that  mandamus  proceedings  to  compel  the  state  disbursing  officers 
to  perform  their  statutory  duty  as  to  the  issuance  of  warrants  to  meet 
the  expenses  and  salaries  of  the  officers  of  a  state  board  involve  the 
prerogatives,  rights,  and  franchises  of  the  state  government  so  as  to 
justify  and  require  the  supreme  court  of  the  state  to  assume  original 
jurisdiction.^ 

Federal  Supreme  Court 

17.  Want  of  General  Original  Jurisdiction. — The  provisions  of  the 
federal  constitution  vesting  the  whole  judicial  power  of  the  United 
States  in  one  supreme  and  such  inferior  courts  as  Congress  shall  from 
time  to  time  ordain  and  establish,  and  providing  that  the  supreme 
court  shall  have  original  jurisdiction  of  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls,  and  those  in  which  a  state  shall 
be  a  party,  give  no  original  jurisdiction  to  the  supreme  court  to  issue 
writs  of  mandamus  in  any  other  class  of  cases  than  those  named.* 

20.  Note:  20  Ann.  Cas.  190.  137,  2  U.  S.  (L.  ed.)  60;  M'Cluny  v. 

1.  People  v.  Chicago,  193  HI.  507,  SiUiman,  2  Wheat.  369,  4  U.  S.  (L. 
62  N.  E.  179,  68  L Jt.A.  833.  ed.)   263;  Riggs  v.  Johnson  County, 

2.  Homflsteadeis  v.  McCombs,  24  6  WalL  166,  18  U.  S.  (L.  ed.)  768; 
Okla.  201,  103  Pac  691,  20  Ann.  Cas.  United  States  v.  Boutwell,  17  WaU. 
181,  38  L.RJl.(N.S.)  1000.       .  604,  21  U.  S.  (L.  ed.)  721;  In  re  Bur- 

8.  State  V.  Goff,  129  Wis.  668,  109  dett,  127  U.  S.  771,  8  S.  Ct.  1394,  32 
N.  W.  628,  9  L,R.A.(N.S.)  916.  U*  S.  (L.  ed.)  321;  In  re  Green,  141 

4.  State  ▼.  Jorgenson,  25  N.  D.  539,  U.  S.  325,  12  S.  Ct.  11,  35  U.  S.  (L. 
142  N.  W.  450,  49  L.R.A.(N.S.)   67.    ed.)  765;  In  re  Massachusetts,  197  IT. 

6.  Marbury  v.  Madison,  1   Craneh    S.  482,  25  S.  Ct.  512,  49  U.  S.   (L. 
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And  as  the  original  jurisdiction  can  be  only  that  conferred  by  the 
constitution  the  power  to  issue  mandamus  in  cases  not  within  the 
provision  as  an  original  writ  in  the  general  sense  of  the  common  law 
cannot  be  given  to  the  court  by  an  act  of  Congress.*  Thus  the  federal 
supreme  court  has  no  original  jurisdiction  to  issue  a  writ  of  man- 
damus to  compel  the  secretary  of  state  of  the  United  States  to  perform 
an  official  act  though  such  act  is  ministerial  in  character  and  its 
performance  otherwise  a  proper  subject  for  compulsion  by  man- 
damus, such  as  to  deliver  the  commission  of  an  officer  signed  by  the 
President  and  transmitted  to  the  secretary  to  be  sealed.'  Likewise  it 
is  held  that  a  mandamus  by  the  federal  supreme  court  to  the  supreme 
court  of  a  state  commanding  the  judges  of  that  court  to  restore  to  his 
office  an  attorney  whom  it  had  disbarred  and  to  vacate  the  order 
of  disbarment  is  not  within  its  constitutional  jurisdiction ;  ^  and  it 
has  no  jurisdiction  to  issue  a  writ  of  mandamus  to  the-  registrar  of 
a  land  office  of  the  United  States,  commanding  him  to  enter  an 
application  of  a  party  for  certain  tracts  of  land  according  to  an  act 
of  Congress  providing  for  the  sale  of  lands  of  the  United  States ;  • 
and  where  the  amount  in  controversy  in  a  suit  in  the  circuit  court 
of  the  United  States  is  too  small  to  come  to  the  supreme  court  by 
writ  of  error,  the  latter  court  has  no  power  by  writ  of  mandamus  to 
compel  the  judge  of  that  court  to  set  aside  the  judgment  which  he 
rendered.*®  Where  mandamus  proceedings  to  compel  a  fed^al  officer 
to  perform  a  ministerial  duty,  instituted  in  the  circuit  court  of  the 
District  of  Columbia,  has  been  removed  to  the  federal  supreme  court, 
and  the  officer  dies  or  resigns,  the  court  has  no  power  to  authorize  the- 
substitution  of  his  successor  as  a  party,  as  this  would  constitute  the 
assumption  of  original  jurisdiction.** 

ed.)  845;  In  re  Glaser,  198  U.  S.  171,  power  on  the  part  of  the  supreme 
25  S.  Ct.  653,  49  U.  S.  (L.  ed.)  1000;  court  of  the  United  States  to  issne  a 
Barber  Asphalt  Pa  v.  Co.  v.  Morris,  writ  of  mandamus  to  the  supreme  court 
132  Fed.  945,  66  C.  C.  A.  55,  67  L.R.A.  of  the  District  of  Columbia  to  restore 
761.  an  attorney  and  counselor  in  that  court 

Note :  58  L.R.A.  847.  to  his  office  from  which  he  had  been 

6.  Marbury  v.  Madison,  1  Cranch  removed  was  upheld;  but  the  case  was 
137,  2  U.  S.  (L.  ed.)  60;  Kendall  v.  treated  as  one  of  appellate  and  super- 
United  States,  12  Pet.  524,  9  U.  S.  visory  jurisdiction,  and  not  of  original 
(L.  ed.)  1181;  Riggs  v.  Johnson  Coun-  jurisdiction,  as  when  the  writ  is  is- 
ty,  6  Wall.  166,  18  U.  S.  (L.  ed.)  768.  sued  to  coerce  a  state  court.  As  to  the 
See  also  United  States  v.  Addison,  22  use  of  mandamus  to  compel  restoration 
How.  174,  16  U.  S.  (L.  ed.)  304.  of  an   attorney,  see  infra,  par.  264. 

7.  Marbury  v.  Madison,  1  Cranch  9.  M^Cluny  v.  Silliman,  2  Wheat. 
137,  2  U.  S.   (L.  ed.)   60.  369,  4  U.  S.  (L.  ed.)  263. 

8.  In  re  Green,  141  U.  S.  325,  12  10.  In  re  Burdett,  127  U.  S.  771, 
S.  Ct.  11,  35  U.  S.  (L.  ed.)  765.         8  S.  Ct.  1394,  32  U.  S.  (L.  ed.)  321. 

In  Ex  parte  Bradley,  7  Wall.  364,  11.  United  States  v.  Boutwell,  17 
19  U.  S.   (L.  ed.)   214,  however,  the    Wall.  604,  21  U.  S.  (L.  ed.)  721. 
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18.  Oxigmal  Jurisdiction  in  Enumerated  Cases. — On  the  otlier 
hand  in  the  cases  enumerated  in  which  the  federal  supreme  court 
is  given  original  jurisdiction,  it  has  original  jurisdiction  according 
to  the  course  of  the  common  law  to  issue  writ  of  mandamus,  as  in 
cases  when  a  state  is  a  party.**  And  it  is  held  that  a  state  is  a  party 
within  the  meaning  of  the  provision  of  the  federal  constitution  giving 
the  supreme  court  original  jurisdiction  in  mandamus  where  a  state 
is  a  party,  where  the  governor  represents  the  state  and  the  suit  is  in 
form  a  suit  by  him  as  governor  in  behalf  of  the  state,  which  is  the 
plaintiff,  and  also  where  he  must  be  summoned  or  notified  as  the 
officer  representing  the  state,  where  the  state  is  defendant.*'  This 
original  jurisdiction  of  the  supreme  court  to  issue  writs  of  mandamus 
may  be  exercised  without  any  further  act  of  Congress  to  regulate  the 
process,  and  the  court  may  regulate  and  mould  the  process  in  such 
manner  as  in  its  judgment  will  best  promote  the  purposes  of  justice.** 

19.  Jurisdiction  in  Aid  of  Appellate  and  Supervisory  Jurisdiction.— 
The  federal  supreme  court  has  power  to  issue  writs  of  mandamus  in 
the  exercise  of  its  appellate  or  supervisory  jurisdiction  over  the  lower 
federal  courts,  as  distinguished  from  original  jurisdiction  to  issue 
such  writs.**  And  it  is  in  the  exercise  of  its  appellate  or  supervisory 
jurisdiction  that  the  court  issues  the  WTit  of  mandamus  to  the  lower 
courts  to  compel  them  to  proceed  to  final  judgment  or  decree  in  a 
cause  in  order  that  the  supreme  court  may  exercise  its  jurisdiction  to 
review.** 

III.  Questioning  Constitutionality  of  Statutes 

20.  Attack  by  Relator. — The  authorities  are  not  in  accord  in 
regard  to  the  question  when  the  constitutionality  of  a  statute  may  be 
raised  in  mandamus  proceedings.  The  question  may  and  generally 
does  arise  in  two  ways:  (1)  where  the  relator  claims  that  a  statute 

12.  Kentucky  v.  Dennison,  24  How.  et  seq.,  as  to  issuance  of  mandamus 

06,  16  U.  S.  (L.  ed.)  717;  Kentucky  againgfc  a  governor. 
V.  Boutwell,  13  Wall.  526,  20  U.  S.       14.  Kentucky  v.  Dennison,  24  How. 

(L.  ed.)  631  (the  writ  was,  however,  66,  16  U.  S.  (L.  ed.)  717. 
denied  in  this   case   because  the   re-       16.  Knickerbocker  Ins.  Co.  v.  Com- 

spondent  was  under  no  duty  to  per-  stock,   16   Wall.   258,   21   U.    S.    (L. 

form  the  act  sought  to  be  coerced),  ed.)  493;  Virginia  v.  Rives,  100  U.  S. 

18.  Kentucky  v.  Dennison,  24  How.  313,  26  U.   S.    (L.  ed.)    667;   In  re 

66,  16  U.  S.  (L.  ed.)  717.     The  writ  Winn,  213  U.  S.  458,  29  S.  Ct.  515, 

was,    however,    denied    in    this    case,  53  U.  S.   (L.  ed.)   873;  McClellan  v. 

which  was  one  to  compel  the  governor  Garland,  217  U.  S.  268,  30  S.  Ct.  501, 

of  a  state  to  honor  a  requisition  by  54  U.  S.  (L.  ed.)  762. 
the  governor  of  another  state  for  a       16.  Kendall  v.  United  States,  12  Pet. 

fugitive  from  justice,  on  the  ground  524,  9  U.  S.   (L.  ed.)  1181.     See  in- 

that  there  was  no  way  to  enforee  the  fra,  par.  229  et  seq.,  as  to  mandamus 

writ  if  granted.     See  infra,  par.  121  to  inferior  courts  generally. 
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which  if  valid  would  excuse  the  resporwient  from  performing  the  act 
or  duty  sought  to  be  enforced;  (2)  where  the  respondent  claims  that 
the  statute  relied  on  by  the  relator  as  imposing  on  him  the  duty  sought 
to  be  enforced  is  unconstitutional  and  therefore  he  is  under  no  obliga- 
tion to  perform  such  duty.  In  the  first  class  of  eases  there  seems  to 
be  no  reason  why  the  relator  may  not  attack  the  constitutionality  of 
the  statute  relied  on  by  the  respondent  as  excusing  him  from  the  per- 
formance of  the  duty  and  most  of  the  courts  have  taken  this  view.*' 
Thus  it  is  generally  recognized  that  where  the  latest  statute  apportion- 
ing the  state  into  senatorial  and  assembly  districts  is  unconstitutional, 
the  courts,  by  mandamus,  may  compel  the  proper  public  officers  to  per- 
form their  duty  as  to  calling  and  holding  elections  for  such  offices  in 
accordance  with  the  next  earlier  constitutional  apportionment  stat- 
ute.*^ And  the  relator,  in  proceedings  to  compel  a  probate  judge  to 
accept  the  bond  of  an  administrator  with  personal  sureties,  has  been 
permitted  to  attack  the  constitutionality  of  a  statute  set  up  in  defense 
of  the  officer's  nonaction,  requiring  fiduciary  bonds  to  be  signed  by 
an  incorporated  surety  company  as  surety.*^  So  where  it  was  sought 
to  compel  a  county  supervisor  to  perform  his  duty  as  to  the  publica- 
tion of  claims  audited  against  the  county  it  was  held  that  the  relator 
could  attack  the  constitutionality  of  a  special  statute  relieving  the 
county  in  question  from  complying  with  the  requirements  of  the 

17.  Von  Hoffman  v.  Quincy,  4  Wall,  which  it  is  sought  to  require  him 
535,  18  U.  S.  (L.  ed.)  403;  Board  to  comply  with,  the  court  saying: 
of  Liquidation  v.  McComb,  92  U.  S.  "There  is  a  large  number  of  cases  in 
531,  23  U.  S.  (L.  ed.)  623;  Mobile  v.  which  the  validity  of  a  statute  has 
Watson,  116  TJ.  S.  289,  6  S.  Ct.  398,  been  determined  at  the  instance  of  the 
29  U.  S.  (L.  ed.)  620;  In  re  Ayers,  relator  in  a  mandamus  proceeding  who 
123  U.  S.  443,  8  S.  Ct.  164,  31  U.  S.  is  seeking  to  enforce  some  right  which 
(L.  ed.)  216;  Welch  v.  Swasey,  193  he  will  not  be  entitled  to  if  the  statute 
Mass.  364,  79  N.  E.  745,  118  A.  S.  R.  questioned  is  valid;  but  these  cases 
523,  23  L.R.A.(N.S.)  1160;  Giddings  may  generally  be  distinguished  from 
V.  Secretary  of  State,  93  Mich.  1,  52  the  cases  which  deny  this  right  to  a 
N.  W.  944,  16  L.R.A.  402;  State  v.  respondent,  because  of  the  fact  that  in 
Stoddard,  25  Nev.  452,  62  Pac.  237,  the  former  class  of  cases  the  person 
51  L.R.A.  229;  People  v.  Rice,  136  complaining  of  th€  statute  is  affected 
N.  Y.  473,  31  N.  E.  921,  16  L.R.A.  in  his  rights  or  property  by  the  stat- 
836 ;  State  v.  Robins,  71  Ohio  St.  273,  ute,  and  he  has  a  personal  interest  in 
73  N.  E.  470,  2  Ann.  Cas.  485,  69  having  it  declared  invalid."  This  dis- 
L.R.A.  427;  State  v.  Burley,  80  S.  C.  tinction  is  also  made  in  State  v.  Bur- 
127,  61  S.  E.  255,  16  L.R.A.(N.S.)  ley,  80  S.  C.  127,  61  S.  E.  256,  16 
266.  L.R.A.(N.S.)  266. 

Note:  16  L.R.A.(N.S.)  266.  18.  See  infra,  par.  199. 

In  Threadgill  v.  Cross,  26  Okla.  403,  19.  State  v.  Robins,  71  Ohio  St.  273, 
109  Pac.  568,  138  A.  S.  R.  964,  the  73  N.  E.  470,  2  Ann.  Cas»  485,  69 
court  distinguishes  this  class  of  cases  KR.A.  427.  As  to  the  use  of  manda^ 
from  those  in  which  an  officer  with-  mus  to  compel  approval  of  bonds,  see 
out  personal  interest  seeks  to  set  up  infra,  par.  143  et  seq. 
the   unconstitutionality    of   a   statute 
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general  statute.  ^^  Since  the  issuance  of  a  writ  of  mandamus  is  not 
a  matter  of  right  but  is  to  a  considerable  extent  a  matter  of  discretion 
on  the  part  of  the  court  applied  to/  the  fact  that  the  issuance  of  the 
writ  will  call  for  a  determination  as  to  the  constitutionality  of  an 
inconsistent  statute  may  be  a  material  consideration  for  the  court, 
in  the  exercise  of  its  discretion,  to  refuse  to  pass  upon  the  constitutional 
question.*  And  the  view  has  been  taken  in  some  cases  that  as  man- 
damus will  only  lie  to  enforce  a  plain  ministerial  duty  and  that  as  a 
plain  ministerial  duty  cannot  exist  which  is  made  to  appear  only  by 
declaring  a  statute  unconstitutional,  the  writ  will  not  issue  if  it  is 
necessary  in  order  to  fix  upon  the  respondent  the  duty  sought  to  be 
enforced  to  declare  a  statute  in  conflict  with  such  alleged  duty  uncon- 
stitutional; a  further  reason  given  for  this  is  that  ministerial  officers 
should  not  be  required  under  the  penalty  of  being  subjected  to  a 
mandate  to  paiss  upon  the  constitutionality  of  a  statute  apparently 
governing  their  actions,'  Thus  where  a  relator  sought  to  compel 
municipal  authorities  to  issue  a  building  permit  it  was  held  that  the 
relator  could  not  attack  the  constitutionality  of  a  statute  inconsistent 
with  the  existence  of  the  duty  to  issue  the  permit.**  If  the  constitu- 
tionality of  the  statute  relied  on  by  the  respondent  as  relieving  him 
from  the  duty  to  perform  the  act  sought  to  be  coierced  depends  upon 
whether  it  is  an  invasion  of  the  property  rights  of  a  particular  indi- 
vidual not  a  party  to  the  proceedings,  without  in  any  way  invading 
the  rights  of  the  relator,  he  will  not  be  permitted  to  question  its  con- 
stitutionality, as  the  statute  would  have  been  valid  if  passed  with 
the  consent  of  such  third  person  and  he  alone  should  be  permitted 
to  question  its  constitutionality,  and  in  such  a  case  the  court  will 
presume  the  existence  of  the  fact  upon  which  the  constitutionality 
of  the  statute  depends  and  conclusively  so  against  a  stranger  whose 
rights  are  in  no  way  affected.*^  This  rule  has  been  applied  where  it 
was  sought  at  the  instance  of  a  private  relator  to  compel  highway 
commissioners  to  lay  out  a  highway  over  land  conveyed  to  a  county 
for  a  designated  purpose,  and  the  respondents  set  up  in  defense  a 

20.  State  v.  Barley,  80  S.  C.  127,  L.R.A.(N.S.)  886.    In  Welch  v.  Swas- 

61  S.  E.  255,  16  L.R.A.(N.S.)   266.  ey,  193  Mass.  364,  79  N.  E.  745, 118  A. 

1.  See  infra,  par.  62.  S.  R.  523,  23  L.R.A.(N.S.)  1160,  cited 

2.  Note:  16  L.RJl.(N.S,)  268.  supra,  however^  the  court  held  that 

3.  State  V.  Winterrowd,  174  Ind.  the  constitutionality  of  the  statute 
592,  91  N.  E.  956,  92  N.  E.  650,  30  could  be  considered  by  the  court  and 
L.R.A.(N.S.)  886 ;  State  V.  Hagood,  30  after  hearing  the  case  on  the  merits 
S.  C.  619,  9S.  E.  686,  3  L.R.A.  841.  the  writ  was  denied  because  the  statute 
But  see  Parker  v.  State,  133  Ind.  178,  prohibiting  the  issuance  of  the  permit 
32  N.  E.  836,  33  N.  E.  119,  18  L.R.A.  was  held  constitutional. 

567.  6.  In     re     Wellington,     16     Pick. 

Note:  16  L.R.A.(N.S.)  268-270.         (Mass.)    87,  26  Am.  Dec.   631  and 

4.  State  V.   Winterrowd,   174   Ind.   note. 
592,  91  N.  E.  966,  92  N.  E.  650,  30  - 
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statute  authorizing  the  use  of  the  land  for  another  purpose  which 
relieved  them  from  the  duty  of  maintaining  a  highway  across  the 
land,  and  the  relator  sought  to  attack  the  constitutionality  of  the 
statute  because  it  invaded  the  reserved  rights  of  the  grantor  of  the 
land.* 

21.  Attack  by  Respondent  Generally. — ^In  the  second  class  of  cases, 
however,  there  is  a  conflict  in  the  authorities  as  to  the  right  of  the 
respondent  to  question  the  constitutionality  of  the  statute  relied  on 
by  the  relator  as  imposing  upon  the  respondent  the  duty  sought  to 
be  enforced.  It  would  seem  that  when  the  duty  to  act  devolves  upon 
a  superior  officer,  who  directs  one  of  his  subordinates  to  perform  the 
act,  such  subordinate  may  not,  in  effect,  review  the  decision  and  order 
of  his  superior  and  refuse  to  act  upon  the  sole  ground  that  the  law  is 
unconstitutional.  Under  such  circumstances,  the  superior,  and  not 
the  subordinate,  is  responsible  for  the  official  act  in  question.'  And 
if  a  court  of  competent  jurisdiction  has  entered  judgment  declaring 
the  enactment  in  question  valid,  and  such  judgment  under  the  general 
law  is  binding  upon  the  officer,  then  the  officer  may  not  disregard 
the  judgment  and  refuse  to  act  simply  because  in  his  judgment  the 
court  has  erred.  Under  such  circumstances  he  is  relieved  from  further 
responsibility  the  same  as  a  mere  subordinate  who  is  not  responsible 
for  the  official  act  would  be,  and  hence  cannot  legally  refuse  to  act.* 
On  the  other  hand  if  the  statute  sought  to  be  enforced  has  been 
declared  unconstitutional  in  proper  judicial  proceedings,  mandamus 
will  not  issue  to  compel  the  respondent  to  comply  therewith.*  And 
while  a  number  of  cases  contain  general  expressions  which  would 
seem  to  indicate  that  an  officer  in  a  mandamus  proceeding  against 
himself,  requiring  him  to  do  a  ministerial  act,  may  not  justify  his 
failure  to  act  upon  the  sole  ground  that  the  law  directing  the  act  is 
unconstitutional,**  it  has  been  held  that  if  the  officer  whose  action  is 
sought  to  be  coerced  had  been  advised  by  the  proper  law  officers  of 
the  state  that  the  statute  compliance  with  which  is  sought  to  be 
enforced  is  unconstitutional,  he  should  then  be  permitted  to  raise 
the  question  of  its  constitutionality,  though  he  would  not  otherwise 
be  permitted  to  do  so.**    Where  the  officer  is  permitted  to  raise  the 

6.  In     re     Wellington,     16     Pick.       9.  Note:  47  L.R.A.  513. 

(Mass.)  87,  26  Am.  Dec.  631.    As  to       10.  State  v.  Candland,  36  Utah  406, 

the  use  of  mandamus  in  highway  mat-  104  Pac.  285,  140  A.  S.  R.  834,  24 

ters,  see  infra,  par.  164  et  seq.  L.R.A. (N.S.)  1260  (referring  to  cases 

7.  State  V.  Candland,  36  Utah  406,  in  other  jurisdictions). 

104  Pac.  285,  140  A.  S.  R.  834,  24  11.  State  v.  WilUams,  232  Mo.  56, 

L.R.A. (N.S.)   1260   (referring  to  and  133  S.  W.  1,  34  L.R.A.(N.S.)   1060. 

explaining    cases    in    other    jurisdic-  But  in  State  v.  Heard,  47  La.  Ann. 

tions).  1679, 18  So.  746,  47  L.R.A.  512,  where 

8.  State  V.  Candland,  36  Utah  406,  the  state  officer  was  denied  the  right 
104  Pac.  285,  140  A.  S.  R.  834,  24  to  raise  the  constitutionality  of  the 
L.R.A.(N.S.)  1260.  statute  and  it  appears  from  the  report 
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constitutional  question,  he  may  do  so  either  by  demurrer  and  motion 
to  quash  the  alternative  writ  or  by  answer ;  **  and  it  would  seem  that 
he  should  be  permitted  to  do  so  at  any  time  before  a  peremptory  writ 
is  awarded.^* 

22.  Conflicting  Views  as  to  Sufficiency  of  Interest. — The  view 
has  been  taken  in  a  number  of  cases  that  where  it  is  sought  by  man- 
damus io  compel  an  officer  to  perform  a  duty  imposed  upon  him  by 
statute,  he  cannot  set  up  in  defense  of  his  nonaction  the  unconstitu- 
tionality of  the  statute  when  it  does  not  affect  his  personal  rights  and 
he  has  no  interest  in  defeating  its  enforcement.**  Otherwise  it  has 
been  said  the  most  petty  ministerial  officer  of  the  state  may  ignore 
any  law  which  he  deems  to  be  invalid.**  ,  And  this  view  has  been  taken 
where  the  purpose  of  the  proceedings  was  to  compel  a  judicial  officer 
to  perform  a  ministerial  duty  imposed  by  a  statute  claimed  by  him 
to  bo  unconstitutional.**  On  the  other  hand  according  to  the  better 
view  if  the  nature  of  a  respondent's  office  is  such  that  he  is  required 
to  raise  the  question  of  the  validity  of  a  statute  imposing  a  duty 
upon  him,  or  if  his  personal  interest  is  such  as  will  be  affected  by  the 
enforcement  of  the  statute,  he  may  contest  its  validity  in  a  mandamus 
proceeding  brought  to  enforce  the  performance  of  the  duty  imposed 
thereby.*'  So  it  has  been  held  that  the  mandate  should  not  be  granted 
where  its  effect  would  be  to  carry  into  actual  operation  and  effect  an 

that  he  was  represented  by  the  attor-  Fla.  55,  3  So.  471,  12  A.  S.  R.  183 

ney  general  in  his  defense.  and  note;  State  v.  Heard,  47  La.  Ann. 

12.  Woodall  V.  Darst,  71  W.  Va.  1679,  18  So.  746,  47  L.R.A.  512 ;  State 
360,  77  S.  E.  264,  80  S.  E.  367.  Ann.  v.  Williams,  232  Mo.  56,  133  S.  W.  1, 
Cas.  1914B  1278,  44  L.R.A.{N.S.)  83.  34  L.R.A. (N.S.)   1060;  Thread^ill  v. 

13.  Note :  47  L.R.A.  517.  Cross,  26  Okla.  403,  109  Pac.  558,  138 
In  People  v.  Kipley,  171  111.  44,  49    A.  S.  R.  964;  State  v.  Cease,  28  Okla. 

N.  E.  229,  41  L.R.A.  776,  where  it  271,  114  Pac.  251,  Ann.  Cas.  1912D 

was  sought  by  mandamus  to  enforce  151. 

the  provisions  of  the  Illinois  civil  serv-  Notes:  47  L.R.A.   512:   24  L.R.A. 

ice  statute  the  constitutionality  of  the  (N.S.)   1260;  34  L.R.A.(N.S.)   1061; 

statute  was  raised  by  the  relator,  and  2  Ann.  Cas.  81;  Ann.  Cas.  1912D  152. 

the  broad  contention  was  made  that  15.  Thrcadgill   v.    Cross,    26    Okla. 

the  court  should  not  enforce  by  manda-  403,  109  Pac.  558,  138  A.  S.  R.  964. 

mus  an  unconstitutional  statute  if  at  16.  Note:   47   L.R.A.   516.     As   to 

any  time  in  the  progress  of  the  pro-  mandamus  to  inferior  courts  and  judi- 

ceedings    such    unconstitutionality    is  cial  officers,  see  infra,  par.  229  et  seq. 

made  apparent  and  is  brought  to  the  17.  Norman    v.    World's    Columbia 

attention    of   the   court.     The    court  Exposition,  93  Ky.  537,  20  S.  W.  901, 

acknowledged  that  the  contention  had  18  L.R.A.  556;  State  v.  Williams,  232 

some  support  in  an  earlier  case,  and  Mo.  56,  133  S.  W.  1,  34  L.R.A. (N.S.) 

without  determining  whether  the  con-  1060 ;  State  v.  Candland,  36  Utah  406. 

tention  was  absolutely  correct  or  not,  104  Pac.  285,  140  A.  S.  R.  834,  24 

proceeded  to  consider  the  constitution-  L.R.A. (N.S.)    1260    (explaining    and 

ality  of  the  statute  and  on  finding  it  limiting    earlier    cases).       See     also 

constitutional  held  that  the  writ  should  Threadgill  v.  Cross,  26  Okla.  403,  109 

issue.  Pac.  558,  138  A.  S.  R.  964. 

14.  Franklin   County  v.    State,   24  Notes:   24  L.R.A. (N.S.)    1260;   34 
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unconstitutional  statute ;  ^^  and  this  would  seem  to  be  especially  true 
where  the  award  of  the  mandate  against  municipal  officers  would  in 
effect  operate  as  carrying  into  effect  and  operation  a  statute  unconstitu« 
tionally  invading  the  property  rights  of  the  municipality  and  its 
citizens."  And  the  broad  view  taken  by  some  of  the  courts  is  that 
since  an  unconstitutional  statute  is  void,  it  cannot  operate  to  impose 
any  duty  upon  the  relator  or  confer  any  power  upon  him  to  act,  and 
as  the  duty  and  power  to  act  are  both  essential  to  the  issuance  of  a 
mandate  against  a  public  officer,  he  may  set  up  in  defense  to  the  issu- 
ance of  the  writ  the  unconstitutionality  of  the  statute  in  question.*® 

23.  Application  of  Conflicting  Views  Generally. — In  mandamus 
proceeding  to  compel  public  officers  to  perform  their  ministerial 
duties  with  respect  to  the  levy  of  taxes  they  have  been  denied  the 
right  to  question  the  constitutionality  of  the  statute  imposing  the 
tax ;  ^  so  where  it  was  sought  to  compel  the  county  officers  of  a  new 
county  to  hold  their  offices  at  the  county  seat  designated  in  a  procla- 
mation of  the  governor  made  in  pursuance  of  a  statute  conferring 
such  power  upon  him,  it  has  been  held  that  the  officers  could  not 
question  the  constitutionality  of  the  statute  conferring  on  the  governor 
the  power  to  designate  the  county  seat ;  *  and  the  same  has  been  held 
true  where  it  was  sought  to  compel  county  commissioners  to  accept 
and  file  as  public  records  the  return  of  a  local  option  election  and 
they  attempted  in  defense  of  their  nonaction  to  set  up  the  uncon- 
stitutionality of  the  statute  providing  for  the  election.*  So  it  hais 
been  held  that  a  public  officer  whose  duties  as  to  the  inspection,  etc., 
by  the  public  of  the  records  of  his  office  are  purely  ministerial  can- 
not refuse  to  permit  such  inspection  for  the  reason  that  the  records 
in  question  originated  and  were  brought  into  his  office  under  an 
unconstitutional  statute.*  And  it  has  been  held  in  a  mandamus  pro- 
ceeding to  compel  the  secretary  of  state  to  perform  the  purely  minis- 
terial duty  imposed  upon  him  by  the  statute  and  the  constitution  to 
file  initiative  petitions  for  the  submission  of  an  amendment  to  the 

L.R.A.(N.S.)  1061;  Ann.  Cas.  1912D  65  W.  Va.  587,  64  S.  E.  846,  22  L.R.A. 

154.  (N.S.)  1089. 

18.  Payne  v.  Staunton,  55  W.  Va.  Notes:  47  L.R.A.  512;  2  Ann.  Cas. 
202,  46  S.  E.  927,  2  Ann.  Cas.  74  82;  Ann.  Cas.  1912D  154. 
(reviewing  and  explaining  authorities  1.  Note:  47  L.R.A.  514. 

in  other  jurisdictions).  2.  State  v.  Cease,  28  Okla.  271,  114 

19.  People  V.  Chicago,  51  111.  17,  2   Pac.  251,  Ann.  Cas.  1912D  151. 

Am.  Rep.  278.  3.  Franklin  County  v.  State,  24  Fla. 

Note:  24  L.R.A.(N.S.)    1261.  55,  3  So.  471,  12  A.  S.  R.  183. 

20.  State  v.  Tappan,  29  Wis.  664,       Note:  47  L.R.A.  514. 

9  Am.  Rep.  622.     See  also  State  v.       4.  Pavne  v.   Staunton,  55  W.  Va. 

Candland.  36  Utah  406,  104  Pac.  285,  202,  46*  S.  E.  927,  2  Ann.   Cas.  74. 

140   A.   S.   R.   834,  24  L.R.A.(N.S.)  As  to  the  use  of  mandamus  to  enforce 

1260.    See  also  Pavne  v.  Staunton,  56  the  right  to  inspect  puhlic  records,  see 

W.   Va.  202,  46   S.   E.   927,  2  Ann.  infra,  par.  160  et  seq. 
Cas.  74.    But  see  Capito  v.  Topping. 
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constitution  to  a  vote  of  the  people  that  the  req>ondent  will  not  be 
permitted,  as  a  part  of  his  defense,  to  question  the  validity  of  such 
proposed  amendment  upon  the  ground  that  it  is  violative  of  an  act 
of  Congress^  the  terms  and  conditions  of  which  have  been  accepted 
by  the  state  upon  its  admission  to  the  Union^  and  for  that  reason  will 
be  void,  if  adopted.^  It  has  also  been  held  that  the  unconstitutionality 
of  a  legislative  act  cannot  be  set  up  by  the  keeper  of  the  rolls  as  a 
defense  to  a  writ  of  mandamus  to  compel  him  to  furnish  a  copy 
thereof,*  On  the  other  hand  where  a  statute  required  the  officers  of 
a  municipality  to  issue  its  bonds  and  deliver  them  to  a  board  to  be 
used  by  the  latter  in  establishing  a  public  park  for  the  municipality^ 
it  has  been  held,  in  mandamus  proceedings  by  the  board  to  compel 
the  municipal  officers  to  issue  such  bonds,  that  the  officers  could  set 
up  the  unconstitutionality  of  the  statute  on  the  ground  that  it  was 
passed  without  the  consent  of  the  municipality  and  therefore  was  an 
unconstitutional  invasion  of  the  right  of  the  municipality  to  local 
self-government;^  so  municipal  officers  have  been  permitted  to  set 
up  the  unconstitutionality  of  a  statute  requiring  them  to  levy  a  munici- 
pal tax  the  proceeds  of  which  were  to  be  paid  over  to  an  individual, 
in  mandamus  proceedings  to  compel  them  to  levy  the  tax,^  and  where 
it  was  sought  to  compel  municipal  officers  to  comply  with  a  mandatory 
statute  directing  them  on  behalf  of  the  municipality  and  without  its 
consent  to  become  a  subscriber  to  the  stock  of  a  railroad  company 
and  issue  municipal  bonds  in  payment  of  the  subscription.*  So 
where  it  was  sought  by  mandamus  to  compel  a  sheriff  to  comply  with 

5   Threadgill  v.  Cross,  26  Okla.  403,  lidity.    We  do  not  think  this  position 

109  Pac.  658,  138  A.  S.  R.  964.  tenable.    The  act  being  void,  it  binds 

6.  Capito  V.  Topping,  65  W.  Va,  no  one,  and  any  person  may  assert  its 
587,  64  S.  E.  845,  22  L.R.A.(N.S.)  true  character  and  refuse  to  obey  it. 
1089.  Besides,  there  can  be  no  donbt  that 

7.  People  V.  Chicago,  51  III.  17,  2  the  taxpayers  of  the  town  could  have 
Am-  Rep.  278.  See  also  People  v.  maintained  an  action  to  enjoin  the  levy 
Detroit,  28  Mich.  228,  15  Am.  Rep.  of  the  tax,  and  the  town  clerk,  by 
202.  refusing  to  levy  the  same,  acted,  in  a 

8.  State  v.  Tappan,  29  Wis.  664,  9  certain  sense,  as  their  representative. 
Am.  Rep.  622.  The  cases  cited  to  sustain  this  position 

Note:  47  L.R.A.  515.  fail  to  do  so.  They  only  hold  that 
In  State  v.  Tappan,  29  Wis.  664,  9  a  mere  ministerial  officer  cannot  be 
Am.  Rep.  622,  supra,  the  court  said :  permitted  to  assert  that  a  public  officer 
''The  only  remaining  point  argued  by  de  facto  is  not  also  an  officer  de  jure, 
counsel  for  the  relator  which  requires  That  is  simply  an  application  of  the 
particular  notice  is  that,  conceding  the  familiar  role  that  the  right  of  a  per- 
act  of  1869  to  be  void,  still  the  town  son  in  the  actual  exercise  of  a  public 
clerk,  who  is  a  mere  ministerial  offi-  office,  to  such  office,  shall  not  be  ques- 
cer,  had  no  power  to  pass  upon  its  tioned  collaterally,  but  only  in  a  di- 
validity,  and  that  it  was  his  duty  to  rect  proceeding  instituted  for  the  pur- 
levy  the  tax  to  pay  the  award  unless  pose  of  determining  such  right." 
restrained  at  the  suit  of  some  person  9.  People  v.  Batchellor,  53  N.  Y^ 
competent  to  raise  the  question  of  va-  128,  13  Am.  Rep.  480.   ■  ' 
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a  statute  requiring  him  to  turn  over  to  another  officer  prisoners  held 
by  him  under  his  constitutional  authority,  he  was  permitted  to  set 
up  in  defense  the  unconstitutionality  of  the  statute.^®  It  has  also 
been  held  that  a  writ  of  mandamus  will  not  issue  to  ccmipel  a  can- 
vassing board  to  count  ballots  according  to  the  provisions  of  a  statute 
which  is  unconstitutional,  the  reason  given  being  that  the  court 
would  stultify  itself  if  it  required  the  board  to  comply  with  the  statute 
and  in  addition  the  performance  of  the  act  sought  to  be  enforced 
would  be  useless.*^  And  a  writ  of  mandamus  to  compel -the  secretary 
of  state  to  publish  and  promulgate  a  law  alleged  to  have  been  duly 
enacted  has  been  denied  on  the  ground  that  the  law  was  not  passed 
in  accordance  with  the  constitutional  provision.^^ 

24.  Disbursement  of  Public  Funds. — The  view  denying  the  right 
of  the  respondent  to  raise  the  constitutional  question  has  been  applied 
where  it  was  sought  to  compel  the  state  auditor  to  draw  his  warrant 
on  the  treasury  and  the  treasurer  to  pay  the  same  as  required  by  a 
statute  making  a  particular  appropriation  of  public  money,  and  it 
has  been  held  that  they  could  not  set  up  in  defense  the  unconstitu- 
tionality of  the  statute  making  the  appropriation.**  The  better  rule, 
however,  seems  to  be  that  though  all  ministerial  officers  may  not  be 
permitted  to  raise  the  question  as  to  the  constitutionality  of  a  statute 
imposing  upon  them  the  duty  sought  to  be  enforced,  yet  where  it  is 
sought  to  compel  state  officers,  charged  with  the  general  duty  of 
keeping  and  disbursing  the  public  funds,  to  comply  with  a  statute 
providing  for  a  disbursement  thereof,  such  officers  may  raise  the 
question  of  the  constitutionality  of  the  particular  statute  providing 
for  the  distribution  sought  to  be  coerced.**    Thus  where  it  was  sought 

10.  State  V.  Brunst,  26  Wis.  412,  7  treasurer  to  pay  a  warrant  for  the 
Am.  Rep.  84.  salary  of  the  prosecuting  attorney  as 

11.  Maynard  v.  Board  of  Canvass-  fixed  by  a  statute,  it  was  held  that 
ers,  84  Mich.  228,  47  N.  W.  756,  11  where  the  treasurer  had  been  advised 
L.R.A.  332.    ,  by  the  attorney  general  that  the  statute 

Note:  47  L.R.A.  514.                     .  fixing  the  salary  was  unconstitutional 
As  to  the  issue  of  mandamus  to  com-  he  could  raise  the  question  in  such  pro- 
pel the  performance  of  a  useless  act,  ceedings.     The   court,   however,   cites 
see  infra,  par.  53.  with  approval  the  Louisiana  case,  su- 

12.  State  V.  Sessions,  84  Kan.  856,  pra. 

115  Pac.  641,  Ann.  Cas.  1912A  796.       14.  Norman  v.   World's   Columbian 

13.  State  V.  Heard,  47  La.  Ann.  Exposition,  93  Kv.  537,  20  S.  W.  901, 
1679, 18  So.  746,  47  L.R.A.  512.  18  L.R.A.  556;  S'^tate  v.  Candland,  36 

Note :  2  Ann.  Cas.  81.  Utah  406,  104  Pac.  285,  140  A.  S.  R. 

In  State  v.  Williams,  232  Mo.  56,  834,  24  L.R.A.(N.S.)   1260;  St^te  v. 

133  S.  W.  1,  34  L.R.A.(N.S.)   1060,  Clausen,  65  Wash.  156,  117  Pac.  1101, 

it    was    held    that    though    ordinarily  37    L.R.A.  (N.S.)     466;     Woodall    v. 

a  ministerial   officer   could   not   raise  Darst,  71  W.  Va.  350,  77  S.  E.  264, 

the  question  of  the  constitutionality  of  80  S.  E.  367,  Ann.  Cas.  1914B  1278, 

a  statute  with  which  it  was  sought  to  44  L.R.A.(N.S.)  83. 

compel  him  to  comply,  still  in  manda-  Notes:   47  L.R.A.  516;   34  L.R.A. 

mus  proceedings  to  compel  a  county  (N.S.)  1061;  2  Ann.  Cas.  81. 
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to  compel  a  state  board,  entrusted  with  the  duty  of  preserving  and 
investing  the  permanent  school  funds,  to  dispose  of  the  funds  in 
compliance  with  an  unconstitutional  statute,  it  was  held  that  they 
could  question  the  constitutionality  of  the  statute.^^  Likewise  it  has 
been  held  that  the  state  auditor  or  treasurer  has  not  only  the  right 
but  it  is  his  duty  to  question  the  validity  of  a  legislative  appropria- 
tion on  the  ground  that  it  is  unconstitutional  when  he  is  called  upon 
for  a  warrant  under  such  appropriation.**  And  as  shown  in  the 
preceding  paragraph  municipal  officers  may  raise  the  constitutional 
question  where  it  is  sought  to  compel  them  to  comply  with  an  uncon- 
stitutional statute  requiring  the  issuance  of  municipal  bonds. 

25.  Review  by  Federal  Supreme  Court  of  Decision  of  State  Court. — 
The  question  whether  a  state  officer  will  be  permitted,  in  mandamus 
proceedings,  to  attack  the  constitutionality  of  a  state  statute  which 
imposes  upon  him  the  ministerial  duty  sought  to  be  enforced,  where 
he  has  no  personal  interest  in  the  enforcement  or  nonenforcement 
of  the  statute,  is  purely  a  local  question  as  far  as  the  appellate  juris- 
diction of  the  federal  supreme  court  to  review  the  determination  of 
the  state  court  thereon  is  concerned.*'  And  to  entitle  an  officer  hold- 
ing an  office  under  the  laws  of  a  state  to  invoke  the  appellate  juris- 
diction of  the  federal  supreme  court  to  pass  upon  the  constitutionality 
of  a  state  statute  even  as  affected  by  the  federal  constitution  it  must 
appear  that  he  has  a  personal  interest  in  the  litigation.  Therefore  the 
mere  fact  that  he  has,  under  the  statute,  certain  duties  to  perform 
as  a  public  ofiioer  and  has  been  required  to  do  so  by  a  writ  of  man- 
damus furnishes  no  basis  for  invoking  the  appellate  jurisdiction  of 
the  federal  supreme  court  to  pass  upon  the  constitutionality  of  the 
statute  where  the  performance  of  these  duties  is  of  no  personal  benefit 
to  him  and  their  nonperformance  is  of  no  detriment,*® 

15.  State  V.  Candland,  36  Utah  406,  with  such  power,  and  occupies  such 
104  Pac.  285,  140  A.  S.  R.  834,  24  a  position,  that  it  is  not  only  his  right, 
Lil.A.(N.S.)    1260.  but  his   duty,  whenever  he  is  called 

16.  Nornaan  v.  World's  Columbian  upon  to  order  the  payment  of  money 
Exposition,  93  Ky.  537,  20  S.  W.  901,  out  of  the  treasui-y,  to  inquire  whether 
18  L.R.A.  556;  Woodall  v.  Darst^  71  it  is  being  done  legally.  He  is,  in 
W.  Va.  350,  77  S.  E.  264,  80  S.  E.  a  certain  sense,  a  trustee;  and  the 
367,  Ann.  Cas.  1914B  1278,  44  L.R.A.  public  interest  requires  that  his  office 
(X.S.)  83.  See  also  State  v.  Clausen,  should  give  him  the  right  to  question 
65  Wash.  156, 117  Pac.  1101,  37  L.R.A.  the  validity  of  a  legislative  act  under 
(N.S.)  466.  which,  by  means  of  his  warrant,  the 

In   Norman   v.  World's   Columbian  public  money  is  to  be  expended.*'    This 

Exposition,  93  Ky.  537,  20  S.  W.  901,  decision  is  directly  opposed  to  the  de- 

18  L.R.A,  556,  the  court  said:     **If  cision  in  State  v.  Heard,  47  La.  Ann. 

the  act  of  the  legislature  be  void  for  1679, 18  So.  746,  47  L.R.A.  512,  stated 

want  of  power  to  pass  it,  or  because  supra,  in  this  paragraph, 

it  was  not  pas^^ed  in  the  manner  re-  17.  Smith  v.  Indiana,  191  IT.  S.  138, 

quired  by  the  constitution,  then  it  is  24  S.  Ct.  51,  48  U.  S.  (L.  ed.)   125. 

not  law;   and  the   auditor  is   vested  18.  Smith  v.  Indiana,  191  U.  S.  138, 
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IV.  GsNERAii  Principles  Govebning  Mandamus 

General  Purposes  of  Writ  <md  Persons  Subject  thereto 

26.  In  General. — ^Tho  superintending  control  over  inferior  courts, 
public  oflRcers,  corporations,  etc.,  by  mandamus  vested  at  common 
law  in  the  court  of  king's  bench,  and  in  this  country  in  the  superior 
courts  of  original  or  supervisory  jurisdiction,  is  in  subsidium  justitiae. 
And  the  court,  in  the  exercise  of  this  authority  to  grant  the  writ  of 
mandamus,  will  render  it,  as  far  as  it  can,  the  suppletory  means  of 
substantial  justice,  in  every  case  where  there  is  no  other  specific  legal 
remedy  for  a  legal  right.**  The  writ  of  mandamus  was  introduced 
to  prevent  disorder  from  a  failure  of  justice  and  defect  of  police.  It 
ought,  therefore,  to  be  used  upon  all  occasions  where  the  law  has  estab- 
lished no  specific  remedy  for  the  enforcement  and  protection  of  a 
specific  legal  right  and  where,  according  to  justice  and  good  govern- 
ment, there  ought  to  be  one.*®  And  as  a  general  rule  there  never  has 
been  any  disposition  to  abridge  the  use  of  the  writ  of  mandamus  in 
cases  where  it  is  applicable  as  a  remedy  either  by  the  action  of  the 
courts  or  by  the  legislature,*  still  it  has  been  said  that  there  is  no 
necessity  for  extending  the  scope  of  the  remedy  beyond  its  original 
and  well  established  limits.*  Mandamus  is  prospective  merely ;  accord- 
ingly, where  redress  for  the  past  privation  of  a  right  as  well  as  restora- 
tion in  future  is  sought,  a  bill  in  equity  is  the  proper  remedy.*  It  is 
not  a  preventive  remedy ;  its  purpose  and  object  is  to  command  per- 
formance, not  desistance,*  and  is  a  compulsory  as  distinguished  from 
a  revisory  writ;  it  lies  to  compel  not  to  revise  or  correct  action,  how- 
ever erroneous  it  may  have  been,  and  is  not  like  a  writ  of  error  or 
appeal  a  remedy  for  erroneous  decisions.^  Upon  an  application  for 
such  writ  the  questions  which  usually  arise  are:     (1)  Is  there  a  duty 

24  S.  Ct.  51,  48  U.  S.  (L.  ed.)  125;  terfield  Justices,  5  Call  (Va.)  548,  2 

Braxton  County  Court  v.  West  Vir-  Am.  Dec.  606. 

ginia,  208  U.  S.  192,  28  S.  Ct.  275,  1.  State  v.  Northern  Eastern  R.  Co., 

52  U.  S.  (L.  ed.)  450.    See  also  Phoe-  9  Rich.  L.  (S.  C.)  247,  67  Am.  Dec. 

nix  Ins.  Co.  v.  Gardner,  11  Wall.  204,  551. 

20  U.  S.  (L.  ed.)  112.    See  also  Cail-  2.  Tobey  v.  Hakes,  54  Conn.  274,  7 

rey  v.  Oklahoma,  177  U.  S.  346,  20  Atl.  551,  1  A.  S.  R.  114. 

S.  Ct.  664>  44  U.  S.  (L.  ed.)  799.  3.  American  Asylum  for  Education, 

Note:  34  L.R.A.(N.S.)  1061.  etc.  v.  Phoenix  Bank,  4  Conn.  172,  10 

19.  People  V.  Olda,  3  Cal.  167,  68  Am.  Dec.  112;  Universal  Church  v. 
Am.  Dec.  398;  Board  of  PoHce  v.  Columbia  Tp.,  6  Ohio  445,  27  Am. 
Ghrant,  9  Smedes  &  M.  (Miss.)  77,  47  Dec.  267. 

Am.  Dec.  102;  Hull  v.  Oneida  County,  4.  Fraternal  Mystic  Circle  v.  State, 

19  Johns.  (N.  Y.)  259,  10  Am.  Dec.  61  Ohio   St.  628,  48  N.  E.  940,  76 

223;    People   v.   Brooklyn,   1    Wend.  A.  S.  R.  446. 

(N.  Y.)  318,  19  Am.  Dec.  502.  6.  Ex  parte  Harris,  52  Ala.  87,  23 

20.  State  v.  Bruce,  3  Brev.  (S.  C.)  Am.  Rep.  559;  People  v.  Troy,  78  N. 
264,  6  Am.  Dec.  576;  Brander  v.  Ches-  Y.  33,  34  Am.  Rep.  500. 
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imposed  upon  the  officer;  (2)  is  the  duty  ministerial  in  itj!  char- 
acter;  •  (3)  has  the  petitioner  a  legal  right,  for  the  enjoyment,  prr>- 
tection  or  redress  of  which  the  discharge  of  such  duty  is  neoessarv  -  ^ 
(4)  has  he  no  other  and  sufficient  remedy;  ®  and  (5)  in  view  of  "the 
fact  that  the  issuance  of  the  writ  is  not  always  a  matter  of  right  are 
the  circumstances  of  the  case  such  as  will  call  forth  the  action  of  the 
court?* 

27.  Against  Whom  Issued  Generally. — ^The  writ  is  most  frequently 
used  to  compel  a  public  officer  to  perform  a  duty  arising  out  of  his 
office,^*  and  the  performance  of  a  mere  ministerial  duty  may  as  well 
be  enforced  when  it  rests  upon  an  aggregate  body  or  board  as  when 
incumbent  upon  a  single  officer;  whether  the  body  is  treated  as  a 
single  legal  entity  or  its  members  as  public  officers  no  doubt  can  exist 
that  it  is  a  body  against  whom  the  writ  may  issue  according  to  estab- 
lished legal  principles.*^  It  will  issue  to  compel  a  de  facto  as  well 
as  a  de  jure  officer  to  perform  a  duty  pertaining  to  the  office  of  which 
he  is  the  incumbent.*'  As  so  used  the  principles  which  govern  are 
very  plain  and  simple,  in  theory.  They  may  be  briefly  stated  thus: 
Where  a  party  has  a  legal  right  to  the  enjoyment  of  which  the  dis- 
charge of  a  ministerial  duty  on  the  part  of  a  public  officer  is  necessary, 
and  he  has  no  other  adequate  remedy,  in  case  the  officer  refuses  to 
discharge  this  duty  mandamus  is  the  proper  proceeding.**  The 
remedy  is  appropriate  to  enforce  the  performance  of  duties  imposed  on 
artificial  bodies,**  including  municipal  and  quasi  municipal  corpora- 
tions and  their  officers  in  so  far  as  ministerial  duties  are  imposed  upon 
them,**  as  well  as  private  corporations.**  While  mandamus  will  lie 
to  compel  state  officers  to  perform  their  ministerial  duties,  the  general 
rule  exempting  a  state  from  liability  to  be  sued  without  its  consent 
will  preclude  the  issuance  of  a  mandate  against  state  officers,  where 
in  effect  the  proceeding  is  an  action  against  the  state.*  ^ 

6.  See  infra,  par.  28  et  seq.,  as  to  13.  State  v.  Whitesides,   30   S.   C. 
the  general  character  of  the  duty  en-  579,  9  S.  E.  661,  3  L.R.A.  777. 
forceable.  Notes:  89  Am.  Dec.  733;  3  L.R.A. 

7.  See  infra,  par.  41  et  seq.,  as  to  777. 

rights  enforceable  generally.  14.  State  v.  North  Eastern  R.  Co., 

8.  See  infra,  par.  44  et  seq.,  as  to   9  Rich.  L.  (S.  C.)  247,  67  Am.  Dec. 
the  effect  of  the  existence  of  another  551. 

remedy  generally.  15.  People  v.  La  Salle  County,  84 

9.  See  infra,  par.  52  et  seq.,  as  to   HI.  303,  25  Am.  Rep.  461;  Pumphrey 
discretion  in  issuance  of  the  writ.         v.  Baltimore,  47  Md.  145,  28  Am.  Rep. 

10.  Notes:  89  Am.  Dec.  733;  98  A.  446;  People  v.  Detroit,  28  Mich.  228, 
S,  R.  869.  15  Am.  Rep.  202;  Utica  Bank  v.  Utica, 

11.  People  V.  Detroit,  28  Mich.  228,  4  Paige  (N.  Y.)  399,  27  Am.  Dec.  72. 
15  Am.  Rep.  202;  State  v.  St.  Louis  Note:  89  Am.  Dec.  737. 

Public  School,  134  Mo.  296,  35  S.  W.       16.  See  infra,  par.  62  et  seq. 
617,  56  A.  S.  R.  503.  17.  See  infra,  par.  114. 

12.  Note :  89  Am.  Dec.  735. 
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Character  of  Duty  Enforceable 

28.  In  General. — It  is  a  frequently  asserted  and  universally  recog- 
nized rule  that  mandamus  only  lies  to  enforce  a  ministerial  act  or 
duty ;  ^®  in  this  sense  a  ministerial  duty  may  be  briefly  defined  to  be 
some  duty  imposed  expressly  by  law,  not  by  contract  or  arising  neces- 
sarily as  an  incident  to  the  office,  involving  no  discretion  in  its  exer- 
cise, but  mandatory  and  imperative.*^  The  distinction  between  merely 
ministerial  and  judicial  and  other  official  acts  is  that  where  the  law 
prescribes  and  defines  the  duty  to  be  performed  with  such  precision 
and  certainty  as  to  leave  nothing  to  the  exercise  of  discretion  or  judg- 
ment, the  act  is  ministerial;  but  where  the  act  to  be  done  involves 
the  exercise  of  discretion  or  judgment,  it  is  not  to  be  deemed  merely 
ministerial.-®  While  in  ordinary  cases  no  trouble  is  experienced  in 
determining  whether  the  act  in  question  is  ministerial  in  its  nature 
or  not,  the  question  in  many  cases  is  attended  with  embarrassment 
and  difficultv  and  as  will  be  seen  later  the  courts  have  not  arrived  at 
the  same  conclusions  in  determining  the  character  of  particular  acts.* 

29.  Ministerial  Character  of  Duty  as  Affected  by  Nature  of  Office. — 
The  determination  as  to  whether  the  act  in  question  is  ministerial 
depends  upon  the  nature  of  the  act  rather  than  the  nature  of  the 
oflice,  since  duties  purely  ministerial  are  frequently  cast  upon  officers 
whose  chief  functions  may  be  judicial  or  quasi  judicial,  and  duties 
quasi  judicial  upon  officers  or  boards  whose  general  functions  are 
nonjudicial.*  As  said  by  Chief  Justice  Marshall:  "It  is  not  by  the 
office  of  the  person  to  whom  the  writ  is  directed,  but  the  nature  of 
the  thing  to  be  done,  that  the  propriety  or  impropriety  of  issuing  a 
mandamus  is  to  be  determined.^'  *  When,  however,  power  is  con- 
ferred only  on  judicial  officers,  and  it  is  difficult  to  determine  on 
which  side  of  the  often  shadowy  line,  separating  judicial  from  minis- 

18.  Arberry  v.  Beavers,  6  Tex.  457,  20.  Arberry  v.  Beavers,  6  Tex.  457, 
55  Am.  Dec.  791.  55  Am.  Dec.  '791. 

19.  Mississippi  y.  Johnson,  4  Wall.  1.  See  later  sections  throug^hout  this 
475,  18  U.  S.  (L.  ed.)  437;  Gaines  article  where  the  use  of  mandamus  in 
V.  Thompson,  7  Wall.  347,  19  U.  S.  respect  to  the  enforcement  of  particu- 
(L.  ed.)  62;  American  Casualty  Ins.,  lar  duties  is  discussed. 

etc.,  Co.  V.  Fyler,  60  Conn.  448,  22  2.  Marbury   v.   Madison,  1   Cranch 

Atl.  494,  25  A.  S.  R.  337;  Floumoy  137,  2  U.  S.    (L.  ed.)   60;  Ex  parte 

V.  Jeffersonville,  17  In4  169,  79  Am.  Harris,  52  Ala.  87,  23  Am.  Rep.  559; 

Dec.  468 ;  State  v.  Stutsman,  24  N.  D.  State  v.  Crawford,  28  Fla.  441,  10  So. 

68,  139  N.  W.  83,  Ann.  Cas.  1914D  118,  14  L.R.A.  253;  People  v.  Trov, 

776 ;  State  v.  Whitesides,  30  S.  C.  579,  78  N.  Y.  33,  34  Am.  Rep.  500 ;  State 

9  S.  E.  661,  3  L.R.A.  777;  Marcum  v.  v.  Elder,  31  Neb.  169,  47  N.  W.  710, 

Ballot  Com'rs,  42  W.  Va.  263,  26  S.  10  L.R.A.  796. 

E.  281,  36  L.R.A.  296.  Notes:   79   Am.  Dec.  472;   125  A. 

Notes:  79  Am.  Dec.  472;  98  A.  S.  S.  R.  498;  1  L.R.A.  738. 

R.  869;  125  A.  S.  R.  499;  7  L.R.A.  3.  Marbury  v.   Madison,  1  Cranch 

105.  137,  2  U.  S.  (L.  ed.)  60. 
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terial  power,  it  lies,  it  has  been  said  to  be  rather  indicative  of  an  intent 
that  the  legislature  regarded  and  intended  the  particular  power  as 
judicial.* 

30.  Acts  Requiring  Construction  of  Statutes.— It  is  generally  rec- 
ognized that  where  the  performance  of  a  ministerial  duty  is  enjoined 
by  law  upon  a  public  officer,  or  inferior  judicial  tribunal,  the  court, 
upon  an  application  for  a  mandamus,  will  judicially  determine  the 
legal  rights  of  the  applicant,  and  will,  of  necessity,  decide  whether 
the  duty  exists.  The  question  of  law  involved  in  this  determination 
must  necessarily  intervene  in  every  case  where  the  interposition  of 
judicial  authority  is  required.*  The  fact  that  the  determination  by 
the  officer  as  to  what  constitutes  his  duty  calls  for  the  construction 
of  the  statute  imposing  the  duty  does  not  prevent  the  duty  from  being 
a  ministerial  one  and  enforceable  by  mandamus.*  A  doubt  in  the 
mind  of  the  court  in  matter  of  law,  as  to  the  existence  of  the  duty, 
will  not  require  or  justify  the  denial  of  the  writ;  it  is  the  court's 
province  and  duty  to  solve  all  such  doubts,  and  declare  the  duty  as 
it  finds  it  to  be,  after  its  misgivings  as  to  the  intent  and  meaning  of 
the  statute  involved,  or  as  to  any  other  question  of  law,  have  been 
eliminated.'  On  the  other  hand  where  the  determination  by  the 
officer  of  what  in  fact  his  duty  consists  requires  the  construction  of 
numerous  provisions  of  statutes  not  altogether  plain  or  clear,  this 
may  constitute  ground  for  a  refusal  to  issue  the  writ.^ 

31.  Necessity  for  Duty  and  Power  to  Act%— To  warrant  the  issue 
of  mandamus  against  an  officer  to  compel  him  to  act,  a  duty  to  do  so 
must  be  imposed  upon  him  by  law;  the  entire  scope  of  the  writ  in 
this  respect  is  to  compel  the  officer  to  perform  his  duty  and  cannot 
be  invoked  to  enlarge  or  confer  a  power  upon  him  to  act.*    The  duty 

4.  Ex  parte  Harris,  52  Ala.  87,  23  U.  S.  (L.  ed.)  861;  Clay  Countv  v. 
Am.  Rep.  569.  McAleer,  116  U.  S.  616,  6  S.  Ct.  199, 

5.  Arberry  v.  Beavers,  6  Tex.  457,  29  U.  S.  (L.  ed.)  482;  Stewart  v.  Jeff- 
55  Am.  Dec.  791.  erson  Police  Jury,  116  U.  S.  135,  6 

6.  Roberts  v.  United  States,  176  U.  S.  Ct.  332,  29  U.  S.  (H^ed.)  588; 
S.  221,  20  S.  Ct.  376,  44  U.  S.  (L.  Brownsville  Taxing  Dist.  v.  League, 
ed.)  443;  American  Casualty  Ins.,  etc.,  129  U.  S.  493,  9  S.  Ct.  327,  32  U.  S. 
Co.  T.  Pyler,  60  Conn.  448,  22  Atl.  494,  (L.  ed.)  780;  Bass  v.  Taft,  137  U. 
25  A.  S.  R.  337.  S.  458,  11  S.  Ct.  154,  34  U.  S.   (L. 

Note:  125  A.  S.  R.  494.  ed.)  752;  State  v.  Murphy,  170  U.  S. 

7.  State  V.  Wilson,  123  Ala.  259,  26  78,  18  S.  Ct.  605,  42  U.  S.  (L.  ed.) 
So.  482,  45   L.R A.   772.  955 ;  People  v.  Dunne,  258  111.  441, 101 

Note:  125  A.  S.  R.  494.  N.  E.  560,  45  L.R.A.(N.S.)  500;  State 

8.  Decatur  v.  Paulding,  14  Pet,  497,  v.  Cummins,  171  Ind.  112,  85  N.  E. 
10  U.  S.  (L.  ed.)  559;  United  States  359,  36  L.R.A.(N.S.)  945;  Rosenthal 
V.  Black,  128  U.  S.  40,  9  S.  Ct.  12,  v.  State  Board  of  Canvassers,  50  Kan. 
32  U.  S.  (L.  ed.)  354.  129,  32  Pac.  129, 19  L.R.A.  157;  Turn- 

9.  United  States  v.  Macon  County,  bull  v.  Giddings,  95  Mich.  314,  54  N. 
99  U.  S.  582,  25  U.  S.  (L.  ed.)  331;  W.  887,  19  L.R.A.  853;  State  v. 
Ex  parte  Rowland,  104  U.  S.  604,  26  Brainerd,  121  Minn.  182,  141  N.  W. 
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sought  to  be  enforced  must  be  a  duty  which  still  exists  at  the  time 
when  the  application  for  the  writ  is  made ;  *•  and  it  has  frequently 
been  asserted  that  the  duty  to  act  must  be  clear,**  Mandamus  there- 
fore is  not  the  proper  proceeding  to  determine  upon  which  of  several 
public  officers  rests  the  duty  of  performing  a  certain  public  function ;  ** 
nor  will  it  lie  to  compel  a  public  officer  to  do  a  particular  thing  which 
his  superior  in  authority  has  lawfully  ordered  him  not  to  do.*'  It  is  of 
the  very  essence  of  the  proceeding  as  applied  to  public  officers  that 
there  be  some  officer  or  officers  in  being  having  the  power  and  whose 
duty  it  is  to  perform  the  act.  If  there  be  no  such  officers,  it  is  obvious 
that  the  writ  cannot  go,  nor  the  mandate  of  the  oourt  be  enforced.** 
And  as  persons  elected  to  office  who  have  failed  to  qualify,  or  to  aasmne 
in  any  way  the  functions  of  the  office,  are  in  no  sense  either  officers  de 
jure  or  de  facto,  they  cannot  by  mandamus  be  compelled  to  do  any 
act  pertaining  to  said  office.**  As  a  general  rule,  when  a  duty  is  at 
the  proper  time  asked  to  be  done  and  improperly  refused  to  be  done^ 
the  right  to  compel  it  to  be  done  is  fixed,  and  is  not  destroyed  by  the 
lapse  of  the  time  within  which  in  the  first  place  the  duty  ought  to  have 
been  done.** 

97,  46  L.R.A.(N.S.)  9;  Shisler  v.  Phil-  In  Barkley  v.  Levee  Com'rs,  93  U. 
adelphia,  239  Pa.  St.  468,  86  Atl.  1019,  S.  258,  23  U.  S.  (L.  ed.)  893,  it  is 
46  L.R.A.(N.S.)  725;  Gleaves  v.  Terry,  held  that  a  corporation  created  for  mu- 
93  Va.  491,  25  S.  E.  552,  34  L.R.A.  nicipal  purposes  on  being  superseded 
144;  State  v.  Beloit,  21  Wis.  280,  91  by  new  and  different  corporations 
Am.  Dec.  474;  ■  State  v.  Waggenson,  created  for  accomplishing  the  same 
140  Wis.  265,  122  N.  W.  726,  133  purposes  ceases  to  exist,  except  so 
A.  S.  R.  1075.  far  as  its  existence  is  expressly  con- 
Notes:  89  Am.  Dec.  729;  98  A.  S.  tinned  for  special  objects,  such  as 
R.  868;  125  A.  S.  R.  493;  1  L.R.A.  settling  up  its  indebtedness,  and  the 
738 ;  3  L.R. A.  54,  265,  778.  like.     And  if,  in  such  case,  no  pro- 

10.  United  States  v.  Lamont,  155  U.  vision  is  made  for  the  continuance  or 
S.  303,  16  S.  Ct  97,  39  U.  S.  (U  new  election  of  the  oflScers  of  such 
ed.)   160.  corporation,  the  functions  of  the  exist* 

11.  United  States  v.  DueU,  172  U.  ing  officers  will  cease  when  their  re- 
S.  576,  19  S.  Ct.  286,  43  U.  S.  (L.  spective  terms  expire,  and  the  corpo- 
ed.)  559;  State  v.  Brainerd,  121  Mimu  ration  will  be  de  facto  extinct.  And 
182,  141  N.  W.  97,  46  L.R.A.(N.S.)  therefore  in  such  case  if  there  be  a 
9 ;  Arberry  v.  Beavers,  6  Tex.  467,  55  judgment  against  the  corporation, 
Am.  Dec.  791.  mandamus  will  not  lie,  to  enforce  the 

12.  Towler  v.  Brooks,  188  Mass.  64,  assessment  of  taxes,  for  its  payment, 
74  N.  E.  291,  3  Ann.  Cas.  173  and  there  being  no  officers  to  whom  it  may 
note.  be  directed. 

13.  Bntterworth  v.  United  States,  15.  State  v.  Beloit,  21  Wis.  280,  91 
112  U.  S.  50,  5  S.  Ct.  25,  28  U.  S.  Am.  Dee.  474. 

(L.  ed.)  656.  16.  Lewis   v.   Marshall   County,   16 

14.  Barkley  v.  Levee  Com'rs,  93  Kan.  102,  22  Am.  Rep.  275;  State  v. 
U.  S.  258,  23  U.  S.  (L.  ed.)  893;  Holcomb,  81  Kan.  879,  106  Pac.  1030, 
State  v.  Beloit,  21  Wis.  280,  91  Am.  28  L.R.A.  (N.S.)  25L 

Dec.  474. 
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32.  Obligation  of  Statute  Must  Be  Mandatory. — ^Tn  order  to  enforce 
by  mandamus  a  ministerial  duty,  the  obligation  must  be  both  peremp- 
tory and  plainly  defined ;  the  law  must  not  only  authorize  the  act  but 
it  must  require  the  act  to  be  done.*'  So  where  the  statute  imposing 
upon  the  officer  the  duty  sought  to  be  coerced  is  couched  in  permis- 
sive terms  this  has  been  held  to  confer  upon  him  a  discretionary 
power  as  to  the  performance  of  the  act  and  not  to  impose  upon  him 
a  clear  legal  duty  to  act,  and  that  therefore  mandamus  will  not  issue 
to  control  his  discretion.*®  This  view  has  been  taken  where  the  stat- 
ute "authorized"  a  board  to  grant  certain  privileges. *♦  Frequently, 
however,  the  word  "may"  or  the  like  as  used  in  statutes  relating  to 
the  duty  of  public  officers  is  construed  as  mandatory,  and  not  merely 
permissive,**  and  of  course  when  such  is  the  case  mandamus  may 
issue  to  compel  the  officer  to  perform  the  duty  so  imposed.* 

33.  Continuous  Course  of  Conduct  or  Acts, — A  duty  to  be  enforce- 
able by  mandamus  must  be  specific  in  its  nature,  and  of  such  character 
that  the  court  can  prescribe  a  definite  act  or  series  of  aots  which  will 
constitute  a  performance  of  the  duty,  so  that  the  respondent  may 
know  what  he  is  obliged  to  do  and  may  do  the  act  required,  and  the 
court  may  know  that  the  act  has  been  performed  and  may  enforce 
its  performance.  Hence,  it  is  generally  recognized  that  the  writ  will 
not  issue  to  control  and  regulate  a  general  cause  of  official  conduct  for 
a  long  series  of  continuous  acts  to  be  performed  under  varying  con- 
ditions, so  that  in  enforcing  the  obaervanee  of  the  writ  the  court 
would  have  to  undertake  to  oversee. and  control  the  general  course 
of  the  official  conduct  of  the  party  to  whom  the  writ  is  directed.*  Thus 
the  writ  will  not  issue  at  the  suit  of  one  of  the  bailiffs  of  a  district  to 
compel  the  justice  of  the  peace  of  such  district  to  make  an  apportion- 
ment of  the  proper  writs  and  other  processes  issuing  from  the  justice's 

17.  United  States  v.  Lamont,  155  U.  419 ;  Brokaw  v.  Highway  Com'rs,  130 
S.  303,  15  S.  Ct.  97,  39  U.  S.  (L.  lU.  482,  22  N.  E.  596,  a  L.R.A.  161. 
ed.)   160.  •    2,  Jackson  v,  Cochran,  134  Ga.  396, 

18.  Ouachita  Power  Co.  v.  Bonag-  67  S.  E.  825,  20  Ann,  Cas.  219 ;  People 
hey,  106  Ark.  48, 152  S.  W.  1012,  Ann.  v.  Harris,  203  III.  272,  67  N.  E.  785, 
Cas.  1915A  447  and  note;  State  v.  96  A.  S.  R.  304;  People  v.  Busse,  238 
Henry,  87  Miss.  125,  40  So.  152,  5  111.  593,  87  N.  E.  840,  28  L.R.A.  (N.S.) 
L.R.A.(N.S.)   340  and  note.  246;    State  v.   Associated  Press,  159 

19.  Ouachita  Power  Co.  v.  Donag-  Mo.  410,  60  S.  W.  91,  81  A.  S.  R. 
hey,  106  Ark.  48,  152  S.  W.  1012,  368,  51  L.R.A.  151;  McAlester-Ed- 
Ann.  Cas.  1915 A  447.  See  also  State  wards  Coal  Co.  v.  State,  31  Okla.  629, 
V.  Hagood,  30  S.  C.  619,  9  S.  E.  686,  122  Pac.  194,  39  L.R.A. (N.S.)  810; 
3  L.R.A.  841.  State  v.  Brewer,  39  Wash.  65,  80  Pac. 

20.  Notes:  6  L.R.A.  162;  12  L.R.A.  1001,  4  Ann.  Cas,  197,,  109  A.  S.  R. 
353;  5  L.R.A.  (N.S.)   340.     See  also  858. 

Statutes.  Notes:  125  A.  S.  R.  496;  28  L.R.A. 

1.  Rock  Island  County  v.  TTnited  (N.S.)  246;  39  L.R.A.(N.S.)  810;  4 
States,  4  Wall.  435,  18  U.  S.  (L.  ed.)    Ann.  Cas.  198;  20  Ann,  Cas.  220. 
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court  and  turn  over  any  pro  rata  portion  of  them  to  the  relator ;  • 
or  to  compel  the  police  officers  of  a  municipality  to  perform  their 
general  duty  as  to  the  enforcement  of  liquor  laws  and  ordinances ;  * 
or  to  compel  a  mining  corporation  to  perform  its  general  statutory 
duty  to  furnish  its  miners  such  timbers,  props,  etc.,  as  are  necessary 
to  keep  their  working  places  in  a  safe  condition.*  The  fact,  however, 
that  the  duty  sought  to  be  enforced  consists  of  a  number  of  separate 
steps  or  acts  having  for  their  purpose  and  necessary  to  the  perform- 
ance of  the  specific  duty  does  not  preclude  its  enforcement  by  man- 
damus.® And  for  the  additional  reason  that  the  law  abhors  a  multi- 
plicity of  actions  for  mandamus  as  well  as  other  kinds  of  actions,  it 
has  been  held  that  where  a  municipality's  power  of  taxation  is  so 
limited  that  a  tax  sufficient  in  one  levy  to  pay  a  judgment  cannot  be 
levied,  the  mandate  directing  the  levy  of  taxes  for  such  purpose  may 
direct  the  levy  of  taxes  for  consecutive  years  to  the  extent  of  the 
municipality's  power  sufficient  in  the  aggregate  to  satisfy  the  judg- 
ment.' So  in  case  of  a  public  duty  owing  by  a  quasi  public  corpora- 
tion the  fact  that  the  duty  sought  to  be  enforced  is  continuous  in  its 
nature  will  not  preclude  the  issuance  of  the  writ  to  compel  its  per- 
formance,^ such  as  to  the  continuing  duty  of  a  street  railway  com- 
pany to  sprinkle  the  streets  occupied  by  its  track ;  •  or  of  a  public 
service  corporation  such  as  a  water,  telephone,  etc.,  company  to 
perform  its  duty  of  serving  an  individual  customer  without  discrim- 
ination.*® 

34.  Expiration  of  Term  of  OflSce;  Resignation. — ^If  the  term  of  the 
officer  whose  action  is  sought  to  be  coerced  has  expired,  and  for  this 
reason  he  has  no  longer  power  to  perform  the  act,  the  writ  will  not 

3.  Jackson  v.  Cochran,  134  Ga.  396,   infra,  par.  153  et  seq. 

67  S.  E.  825,  20  Ann.  Cas.  219.  8.  Potwin  Place  v.  Topeka  R.  Co., 

Note:  39  L.R.A.(N.S.)  810.  51  Kan.  609,  33  Pac.  309,  37  A.  S.  R. 

4.  People  V.  Busse,  238  III.  593,  87  312;  Detroit  v.  Ft.  Wayne,  etc.,  R.  Co., 
K  E.  840,  28L.R.A.(N.S.)  246;  State  95  Mich.  456,  54  N.  W.  958,  35  A. 
V.  Brewer,  39  Wash.  65,  80  Pac.  1001,  S.  R.  580,  20  L.R.A.  79 ;  Bridgeton  v. 
4  Ann.  Cas.  197,  109  A.  S.  R.  858.  Bridgeton,  etc..  Traction  Co.,  62  N.  J. 

Note:  125  A.  S.  R.  496.  L.  592,  43  Atl.  715,  45  L.R.A.  837; 

See  infra,  par.  141,  as  to  the  use  of  Oklahoma  City  v,  Oklahoma  R.  Co.,  20 

mandamus  to  compel  police  officers  to  Okla.  1,  93  Pac.  48,  16  L.R.A.(N.S.) 

enforce  the  criminal  laws.  651;  State  v.  Milwaukee  Electric  Ry., 

6.  McAlester-Edwards   Coal   Co.  v.  etc.,  Co.,  144  Wis.  386,  129  If.  W.  623, 

State,  31  Okla.  629,  122  Pac.  194,  39  140  A.  S.  R.  1025.    See  infra,  par.  70 

L.R.A.(N.S.)  810.  et  seq.,  as  to  the  enforcement  of  a  gen- 

6.  Labette  County  v.  United  States,  eral  duty  imposed  upon  quasi  public 
112  U.  S.  217,  5  S.  Ct.  108,  28  U.  S.  corporations. 

(L.  ed.)  698.  9.  State  v.  Milwaukee  Electric  Ry., 

Note :  125  A.  S.  R.  496.  etc.,  Co.,  144  Wis.  386, 129  N.  W.  623, 

7.  Coy  V.  Lyons  City,  17  la.  1,  85   140  A.  S.  R.  1025. 

Am.  Dec.  539.    As  to  the  use  of  man-       Notes:    39    L.R.A. (N.S.)    812;    20 
damus  to  enforce  payment  of  judg-    Ann.  Cas.  220. 
ments  against  public  corporations,  see       10.  See  infra,  par.  80  et  seq. 
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iflsue.*^  A  mandamns,  however,  may  iBsne  against  an  officer  who  has 
not  in  fact  severed  his  connection  with  his  office,  though  he  has 
endeavored  to  do  so.  Thus,  under  the  common  law  rule  that  a  resig- 
nation is  not  complete  until  it  has  been  acted  upon  by  the  appoint- 
ing power,  an  officer  who  has  tendered  his  resignation,  but  whose 
resignation  has  not  been  accepted  or  acted  upon,  may  be  compelled 
by  mandamus  to  perform  an  official  duty,  as  his  connection  with  the 
office  has  not  terminated;  ^*  and  the  same  rule  applies  to  an  officer 
who  has  resigned  but  whose  successor  has  not  qualified,  where  there 
is  a  constitutional  or  statutory  provision  that  such  an  officer  shall 
continue  to  hold  office  until  his  successor  has  qualified.**  If  the  duty 
is  a  personal  as  distinguished  from  an  official  one,  mandamus  may 
lie  to  compel  its  performance.  Thus,  where  it  is  the  duty  of  an 
officer  to  report  all  the  fees  collected  by  him  and  to  pay  into  the 
public  treasury  the  excess  over  the  amount  to  which  he  is  entitled  by 
law,  this  duty  has  been  held  personal,  and  in  case  of  his  failure  to 
perform  it,  a  mandamus  to  compel  performance  may  be  issued  after 
the  expiration  of  his  term  of  office.**  So  it  is  held  that  the  duty  of 
an  outgoing  officer  after  the  expiration  of  his  term  to  surrender  the 
insignia,  etc.,  of  his  office  to  his  successor  may  be  enforced  by 
mandamus.** 

35.  Duty  Assumed  by  Contract. — As  a  corollary  of  the  rule  that 
mandamus  is  not  the  proper  remedy  to  enforce  purely  contract  rights,*® 
it  will  not  lie  to  compel  a  public  officer  or  corporation  to  perform  a 
duty  or  obligation  assumed  by  contract  as  distinguished  from  a  duty 
imposed  by  law.*'  An  instance  of  such  a  duty  is  where  land  is  taken 
for  a  highway  and  the  municipality  agrees  with  the  landowner  to 
construct  the  road  in  a  certain  manner ;  in  such  a  case  the  duty  as  to 
the  manner  of  constructing  the  road  is  one  assumed  by  contract.*^ 
In  this  connection,  however,  it  is  the  general  role  that  where  quasi 
public  corporations  in  consideration  of,  or  as  a  condition  to,  the  grant 
of  street  franchises,  assume  the  performance  of  certain  duties  aff*ecting 
the  puUic  such  as  the  repair,  etc.,  of  the  streets,  such  duty  is  not 

11.  Holdermann  v.  Schane,  56  W.    (L.  ed.)  521. 

Va.  11,  48  S.  E.  512,  3  Ann.  Cas.  170  Note :  3  Ann.  Cas.  173. 

and  note.     See  infra,  par.  288,  as  to  13.  Note:  3  Ann.  Cas.  173. 

abatement  of  proceedings  by  the  death  14.  Note :  8  Ann.  Cas.  173. 

or  expiration  of  the  term  of  office  of  15.  See  infra,  par.  186  et  seq. 

the  respondent.    As  to  the  power  of  an  16.  See  infra,  par.  43. 

officer  to  act  after  the  expiration  of  17.  Parrott  v.  Bridgeport,  44  Conn. 

his  term,  see  Public  Officers.  180,  26  Am.  Rep.  439 ;  State  v.  White- 

12.  Badger  v.  United  States,  93  U.  side,  30  S.  C.  579,  9  S.  E.  661,  3  LJl.A. 
S.  599,  23  U.  S.  (L.  ed.)  997;  Edwards  777. 

V.  United  States,  103  U.  S.  471,  26       Note:  125  A.  S.  R.  511. 
U.  S.  (L.  ed.)  314;  Thompson  v.  Unit-       IS,  Parrott  v.  Bridgeport,  44  Conn. 
ed  States,  103  U.  S.  480,  26  U.  S.    180,  26  Am.  Rep.  439. 
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regarded  merely  as  one  assumed  by  contract  within  the  operation  of 
the  rule  that  mandamus  will  not  lie  to  enforce  obligations  so  assumed.^* 

Default  of  Respondent 

36.  Prospective  Violation  of  Duty. — The  right  to  invoke  the  aid 
of  a  court  to  compel  the  performance  of  an  official  duty  cannot  as  a 
general  rule  arise  until  the  officer  is  in  actual  default.  Mandamus 
will  not  ordinarily  be  granted  in  anticipation  of  a  supposed  omission 
of  duty,  however  strong  the  presumption  may  be  that  the  person 
whom  it  is  sought  to  coerce  by  the  writ  will  refuse  to  perform  hig 
duty  when  the  proper  time  arrives.  It  is,  therefore,  incumbent  on 
the  relator  to  show  an  actual  omission  on  the  part  of  the  respondent 
to  perform  the  required  act ;  and  since  there  can  be  no  such  omission 
before  the  time  has  arrived  for  the  performance  of  the  duty,  the  writ 
will  not  ordinarily  issue  before  that  time.*®  This,  however,  is  a  gen- 
eral rule  merely  and  while  mandamus  will  not  ordinarily  be  available 
in  advance  of  the  time  when  a  duty  is  to  be  performed,  it  is  also 
recognized  that  extreme  cases  may  well  arise  demanding  the  use  of 
mandamus  to  control  the  performance  of  prospective  duties.^  Accorf- 
ingly,  where  it  is  clearly  shown  that  the  officer  charged  with  the  duty 
of  printing  the  official  ballots  for  an  election  would  not  perform  his 
duty  when  the  time  therefor  arrived,  and  there  would  not  be  sufficient 
time  between  his  refusal  and  the  election,  mandamus  may  be  granted 
to  compel  the  printing  of  the  ballots  at  the  proper  time.*  And  it 
has  been  held  that  mandamus  to  compel  officers  to  proceed  under 
prior  laws  in  respect  to  elections  instead  of  following  an  unconstitu- 
tional statute  is  not  premature  because  no  demand  and  refusal  has 
been  made  or  the  time  arrived  when  it  is  the  duty  of  the  officers  to 
act.'  It  has  also  been  held  that  it  cannot  be  said  in  a  mandamus 
proceeding  to  compel  a  railroad  to  perform  its  duty  to  sprinkle  certain 
streets  of  a  city  that  the  question  is  a  moot  one,  because  the  proceed- 
ing is  heard  at  a  time  during  certain  months  when  such  sprinkling 
is  not  required,  upon  the  ground  that  when  next  required  the  company 
may  do  its  duty,  where  it  appears  that  it  has  refused  to  do  so  for  over  * 

19.  See  infra^ar.  64.  9  L.R.A.(N.S.)  916.-  See  also  State  v. 

20.  State  v.  Houston,  40  La.  Ann.  Milwaukee  Electric  Ry.,  etc.,.  Co.,  144 
393,  4  So.  50,  S  A.  S.  R.  532;  State  Wis.  386,  129  N.  W.  623,  140  A.  S. 
V.  Associated  Press,  159  Mo.  410,  60  R.  1025. 

S.  W.  91,  81  A.  S.  R.  368,  51  L.R.A.  2.  State  v.  Goff,  129  Wis.  668,  109 

151;  State  v.  District  Board  of  Joint  N.  W.  628,  9  L.R.A.(N.S.)  916. 

School  Diet.  No.  6,  162  Wis.  482,  156  3.  State  v.  Wrightson,  56  N.  J.  L. 

N.  W.  477,  L.R.A.1916D  399.  126,  28  Atl.  56,  22  L.R.A.  548.    As  to 

Note:  1  L.R.A.  738.  the  use  of  mandamus  in  election  mat- 

1.  State  V.  Wrightson,  56  N.  J.  L.  ters  generally,  see  infra,  par.  195  et 

126,  28  Atl.  56,  22  L.R.A.  548;  State  seq. 

V.  Goflf,  129  Wis.  668,  109  N.  W.  628, 
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five  years.*  So,  as  regards  the  levy  of  a  tax,  it  has  been  held  that 
mandamus  may  issue  to  coerce  the  public  officers  as  to  their  future 
action,  though  the  time  for  the  levy  has  not  arrived,  when  it  clearly 
appears  from  their  past  conduct  that  they  will  disregard  their  duty 
in  this  respect.*^ 

37.  Demand  and  Refusal  to  Perform  Duty. — ^As  to  the  necessity  of 
a  previous  demand  and  refusal  to  perform  the  act  which  it  is  sought 
to  coerce  by  mandamus  the  authorities  are  not  altogether  reconcilable, 
and  in  this  connection  a  distinction  is  made  between  duties  of  a 
public  nature  which  affect  the  public  at  large,  and  duties  of  a  merely 
private  nature  which  affect  only  the  right  of  individuals.*  According 
to  the  better  view  where  the  duty  sought  to  be  enforced  is  one  owing 
to  the  public  genially,  no  demand  for  performance  is  requisite  to 
place  the  respondent  in  default  aa  a  prerequisite  to  the  application  for 
mandamus  to  compel  the  performance  of  the  duty;  in  such  cases 
the  law  itself  stands  in  lieu  of  a  demand  and  the  amission  to  perform 
the  required  duty  in  place  of  a  refusal ;  ^  and  it  has  been  held  that  no 
demand  is  necessary  before  application  fcHr  a  mandamus  to  compel 
the  acceptance  of  a  public  office.®  As  the  rule  which  requires  a 
demand  to  be  made  before  application  to  the  court  for  a  writ  of  man- 
date is  founded  upon  the  reason  that  it  is  unjust  that  the  defendant 
should  be  subjected  to  the  payment  of  costs  for  a  failure  of  some  duty 
which  be  was  willing  to  perform,  had  he  been  requested  to  do  so,*  it 
seems  that  in  all  cases  even  where  the  proceedings  are  instituted  by 
a  private  individual  as  relator  a  positive  demand  and  refusal  may  be 
dispensed  with  when  the  course  of  conduct  of  the  defendant  clearly 
shows  a  manifest  intention  not  to  perform  the  public  duty.*^  Where 
the  duty  is  one  owing  to  an  individual  a  demand  for  performance  is 
usually  necessary  to  place  the  officer  in  default;  and  it  is  an  imperative 
general  rule  that  previous  to  making  application  for  a  writ  to  com- 
mand the  performance  of  any  particular  act,  an  express  and  distinct 
demand  or  request  to  perform  it  must  have  been. made  by  the  relator 

4.  State  v.  Milwaukee  Electric  By.,  8.  People  v.  Williams,  145  HI.  573, 
etc.,  Co.,  144  Wis.  386, 129  N.  W.  623,  33  N.  E.  849,  36  A.  S.  R.  514,  24 
140  A.  S.  B.  1025.  L.R.A.  492.    As  to  the  use  of  manda- 

5.  Berkey  v,  Pueblo  County,  48  Colo,  mus  to  compel  acceptance  of  public 
104,  110  Pac.  197,  20  Ann.  Cas.  1109.  office,  see  infra,  par.  183. 

6.  State  V.  Spokane  St.  E.  Co.  19  9.  State  v.  Spokane  St.  R.  Co.,  19 
Wash.  518,  53  Pac.  719,  67  A.  S.  R.  Wash.  518,  53  Pac.  719,  67  A.  S.  R. 
739,  41  L,R.A.  515.  739,  41  LiR.A.  515. 

7.  People  V.  Kipley,  171  111.  44,  49  .10,  Young  v.  Regents  of  University, 
N,  E.  229,  41  L.R.A.  775;  State  v.  87  Kan.  239,  124  Pac.  150,  Ann.  Cas. 
Spokane  St.  R.  Co.,  19  Wash.  518,  53  1913D  701;  State  v.  Spokane  St.  R. 
Pac.  719,  67  A,  S.  R.  739,  41  L.R.A..  Co.,  19  Wash.  518,  63  Pac.  719,  67  A. 
615.  S.  R.  739,  41  L.R.A.  515. 

Notes:  89  Am.  Dec.  731;  67  A.  S.       Note:  3  L.R.A.  778. 
R.  750;  3  L3.A.  778;  7  L.R.A.  105. 
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or  prosecutor  upon  the  defendant,  and  it  must  appear  that  he  refused 
to  comply  with  such  demand,  either  in  direct  terms  or  by  conduct 
from  which  a  refusal  can  be  conclusively  inferred.**  When  a  private 
relator  seeks  to  compel  a  public  official  to  perform  an  alleged  duty, 
the  burden  is  on  him  to  show  that  he  has  performed  every  prereq- 
uisite condition  necessary  to  compel  such  action,  and  that  it  has 
been  refused  by  the  public  official.**  Ordinarily  the  mandate  will 
not  issue  to  compel  an  officer  to  perform  an  act  which  he  admits  of 
record  that  he  is  willing  to  perform  without  coercion.** 

Control  or  Review  of  Official  Discretion 

38.  In  General. — ^It  is  a  well  recognized  rule  that  where  the  per- 
formance of  an  official  duty  or  act  involves  the  exercise  of  judgment 
or  discretion,  the  officer  cannot  ordinarily  be  controlled  with  respect 
to  the  particular  action  he  will  take  in  the  matter ;  he  can  only  be 
directed  to  act,  leaving  the  matter  as  to  what  particular  action  he 
will  take  to  his  determination.**    Therefore,  where  an  officer,  in  the 

11.  United  States  v.  BoutweU,  17  97,  39  U.  S.  (L.  ed.)  160;  Huidekoper 
Wall.  604,  21  U.  8.  (L.  ed.)  721;  v.  Hadley,  177  Fed.  1,  100  C.  C.  A. 
State  v.  Associated  Press,  159  Mo.  410,  395,  40  L.R.A.(N.S.)  505;  Van  Vleck 
60  S.  W.  91,  81  A.  S.  R.  368,  51  L.R.A.  v.  Board  of  Dental  Examiners,  (Cal.) 
151;  Stegmaier  v,  Goeringer,  218  Pa.  48  Pac.  223,  44  L.R.A.  635;  American 
St.  499,  67  Atl.  782, 11  Ann.  Cas.  973 ;  Casualty,  Ins.,  etc.,  Co.  v.  Fyler,  60 
Mauran  v.  Smith,  8  R.  I.  192,  5  Am.  Conn.  448,  22  Atl.  494,  25  A.  S.  R. 
Rep.  564;  Gleaves  v.  Terry,  93  Va.  491,  337;  George  S.  Chatfield  Co.  v.  Reeves, 
25  S.  E.  552,  34  L.R.A.  144;  State  87  Conn.  63,  86  Atl.  750,  L.R.A.1916D 
V.  Waggenson,  140  Wis.  265,  122  N.  321 ;  People  v.  La  Salle  County,  84 
W.  726,  133  A.  S.  R.  1075.  111.   303,  26   Am.   Rep.  461;    Coy  v. 

Note :  89  Am.  Dec.  731.  Lyons  City,  17  la.  1,  85  Am.  Dec.  539 ; 

12.  Stegmaier  v.  Goeringer,  218  Pa.  Firemen's  Pension  Fund  v.  McCrory, 
St.  499,  67  Atl.  782, 11  Ann.  Cas.  973.  132  Ky.  89,  116  S.  W.  326,  21  L.R.A. 

13.  People  V.  Dunne,  258  III.  441,  (N.S.)  583 ;  Lawrence  v.  Richards,  111 
101  N.  E.  560,  45  L.R.A.(N.S.)  500.  Me.  95,  88  Ati.  92,  47  L.R.A.(N.S.) 

14.  New  York  Life,  etc.,  Ins.  Co.  v.  654;  Rice  v.  Governor,  207  Mass.  577, 
Wilson,  8  Pet.  291,  8  U.  S.  (L.  ed.)  93  N.  E.  821,  32  L.R.A. (N.S.)  355; 
949 ;  United  States  v.  Seaman,  17  How.  State  v.  State  Medical  Board,  32  Minn. 
225,  15  U.  S.  (L.  ed.)  226;  Gaines  324,  20  N.  W.  238,  50  Am.  Rep.  575; 
V.  Thompson,  7  Wall.  347,  19  U.  S.  State  v.  Bolte,  151  Mo.  362,  52  S.  W. 
(L.  ed.)  62;  Secretary  of  Interior  \,  262,  74  A.  S.  R.  537;  Atty.-Gen.  v. 
McGarrahan,  9  Wall.  298,  19  U.  S.  Taggart,  66  N.  H.  362,  29  Atl.  1027, 
(L.  ed.)  579;  Board  of  Liquidation  v.  25  L.R.A.  613;  Bayonne  v.  North  Ar- 
McComb,  92  U.  S.  531,  23  U.  S.  (L.  lington,  77  N.  J.  Eq.  166,  75  Atl.  558, 
ed.)  623;  East  St.  Louis  v.  United  140  A,  S.  R.  547,  reversed  on  another 
States,  110  U.  S.  321,  4  S.  Ct.  21,  28  point  in  78  N.  J.  Eq.  283,  79  Atl.  357; 
U.  S.  (L.  ed.)  162;  United  States  v.  State  v.  Marron,  18  N.  M.  426,  137 
Windom,  137  U.  S.  636,  11  S.  Ct.  197,  Pac.  845,  50  L.R.A.(N.S.)  274;  Peo- 

34  U.  S.  (L.  ed.)  811;  United  States  pie  v.  Troy,  78  N.  Y.  33,  34  Am.  Rep. 
v.  Blaine,  139  U.  S.  306,  11  S.  Ct.  607,  500 ;  Ward  v.  Beaufort  County,  146 

35  U.  S.  (L.  ed.)  183;  United  States  N.  C.  534,  60  S.  E.  418,  125  A.  S.  R. 
V.  Lament,  155  U.  S.  303,  15  S.  Ct.  489;  Oliver  v.  Wilson,  8  N.  D.  590,  80 
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exercise  of  a  discretionary  power,  has  considered  and  determined  what 
his  course  of  action  is  to  be^  he  has  exercised  his  discretion,  and  his 
action  is  not  subject  to  review  or  control  by  mandamus.*^  And  as  a 
general  rule  where  an  officer  or  subordinate  body  is  vested  with  power 
to  determine  a  question  of  fact  involving  the  examination  of  evi- 
dence and  passing  on  its  probative  force  and  effect  the  duty  is  judi- 
cial, and  though  it  can  be  compelled  by  mandamus  to  determine 
the  fact,  it  cannot  be  directed  to  decide  in  a  particular  way,  however 
clearly  it  be  made  to  appear  what  the  decision  ought  to  be.^*  Were 
the  rule  otherwise,  instead  of  officers  discharging  their  duties  in 
accordance  with  their  own  discretion,  that  of  a  court  would  be  substi- 
tuted therefor.^'  In  this  connection  it  has  been  said  that  so  jealous 
are  the  courts  of  encroaching  in  any  manner  upon  the  discretionary 
powers  of  public  officers  that,  if  any  reasonable  doubts  exist  as  to 
the  question  of  discretion  or  want  of  discretion,  they  wdll  hesitate 
to  interfere,  preferring  rather  to  extend  the  benefit  of  the  doubt  in 
favor  of  the  officer;*®  and  that  whenever  an  element  of  discretion 

N.  W.  757,  73  A.  S.  R.  784;  State  v.  Mont.  145,  40  Pac.  210,  50  A.  S.  R. 

Stutsman,  24  N.  D.  68,  139  N.  W.  83,  476,  28  L.R.A.  298 ;  Dunham  v.  Ar- 

Ann.    Cas.    1914D    776;    Dunham    v.  dery,  43  Okla.  619,  143  Pac.  331,  Ann. 

Ardery,  43  Okla.  619,  143  Pac.  331,  Cas.  1916A  1148,  L.R.A.1915B  232; 

Ann.  Cas.  1916A  1148,  L.R.A.1915B  Weeden  v.  Richmond,  9  R.  L  128,  98 

232;  State  v.  Bruce,  3  Brev.  (S.  C.)  Am.  Dec.  373;  State  v.  Bruce,  3  Brev. 

264,  6  Am.  Dec.  576;  Port  Royal  Min.  (S.  C.)  264,  6  Am.  Dec.  576;  Arberry 

Co.  V.  Hagood,  30  S.  C.  519,  9  S.  E.  v.  Beavers,  6  Tex.  457,  55  Am.  Dec. 

686,  3  L.R.A.  841;  Mauldin  v.  Mat-  791;  Sansom  v.  Mercer,  68  Tex.  488, 

thews,  81  S.  C.  414,  62  S.  E.  695, 128  5  S.  W.  62,  2  A.  S.  R.  505 ;  Goff  v. 

A.  S.  R.  919,  16  Ann.  Cas.  182,  22  Wilson,  32  W.  Va.  393,  9  S.  E.  26,  3 

L.R. A. (N.S.)  735;  Arberry  V.  Beavers,  L.R.A.  58;  Marcum  v.  Lincoln,  etc., 

6  Tex.  457,  55  Am.  Dec.  791 ;  State  v.  Counties  Ballot  Com'rs,  42  W.  Va.  263, 

Brewer,  39  Wash.  65,  80  Pac.  1001, 109  26  S.  E.  281,  36  L.R.A.  296. 

A.  S.  R.  858,  4  Ann.  Cas.  197 ;  State  v.  Note :  1  L.R.A.  738. 

Rose,  140  Wis.  360, 122  N.  W.  751,  28  16.  Secretary  of  Interior  v.  McGar- 

L.RA.(N.S.)    194;   Rex  v.  Askew,  4  rahan,  9  Wall.  298,  19  U.  S.  (L.  ed.) 

Burr.  2186,  16  Eng.  Rul.  Cas.  760.  579 ;  Van  Vleck  v.  Board  of  Dental 

Notes:  89  Am.  Dec.  732;  98  Am.  Examiners,    (Cal.)    48   Pac.   223,   44 

Dec.  373;  19  A.  S.  R.  95;  98  A.  S.  R.  L.R.A.   635;    State  v.   State  Medical 

869;  125  A.  S.  R.  502;  1  L.R.A.  738;  Board,  32  Minn.  324,  20  N.  W.  238, 

3  L.R.A.  778.  50  Am.  Rep.  575;  State  v.  Gregory, 

15.  Ex  parte  Harris,  52  Ala.  87,  23  83  Mo.  123,  53  Am.  Rep.  565;  People 

Am.  Rep.  559 ;  State  V.  Barnes,  25  Fla.  v.  Troy,  78  N.  Y.  33,  34  Am.  Rep. 

298,  5  So.  722,  23  A.  S.  R.  516 ;  People  500 ;  Dunham  v.  Ardery,  43  Okla.  619, 

V.  La  Salle  County,  84  111.  303,  25  Am.  143  Pac.  331,  Ann.  Cas.  1916A  1148, 

Rep.  461;  People  v.  Van  Cleave,  183  L.R.A.1915B  232;  Sansom  v.  Mercer, 

III.  330,  55  N.  E.  698,  47  L.R.A.  795 ;  68  Tex.  488,  5  S.  W.  62,  2  A.  S.  R. 

Knox  County  v.  Johnson,  124  Ind.  145,  505. 

24  N.  E.  148,  19  A.  S.  R.  88,  7  L.R.A.  17.  State  v.  Gregory,  83  Mo.  123,  53 

684;    Board   of    Police    v.    Grant,    9  Am.  Rep.  565. 

Smedes  &  M.  (Miss.)  77,  47  Am.  Dec.  18.  American    Casualty,    Ins.,    etc., 

102 ;  State  v.  Gregory,  83  Mo.  123,  53  Co.  v.  Fyler,  60  Conn.  448,  22  Atl. 

Am.  Rep.  565;  State  v.  Richards,  16  494,  25  A.  S.  R.  337. 
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enters  into  the  duty  to  be  performed,  the  functions  of  mandatory 
authority  are  shorn  of  their  customary  potency  and  become  powerless 
to  dictate  terms  to  that  discretion.**  On  the  other  hand,  if,  in 
matters  involving  discretion,  tliB  inferior  tribunal  or  officer  refuses 
to  act  in  toto,  mandamus  may  issue  to  move  him  to.  action,  leaving 
him  to  determine  what  particular  action  he  will  take  in  the  matter.*® 
And  in  proper  cases,  the  court  will  settle  the  legal  principles  w^hich 
should  govern,  but  without  controlling  the  discretion  of  the  subordi- 
nate jurisdiction.*  The  legislature  may  expressly  authorize  the  issu- 
ance of  writs  of  mandamus  to  control  officers  with  respect  to  matters 
discretionary  in  their  nature.* 

39.  Exceptions  to  General  Rule. — If  there  is  an  arbitrary  abuse 
of  discretion,  the  courts  recognize  that  this  is  an  exception  to  the 
general  rule,  and  mandamus  may  issue  if  there  is  no  other  adequate 
remedy,  though  the  result  is  that  the  court  is  called  upon  to  review 
the  exercise  of  a  discretionary  power.*  As  has  been  said  in  this  con- 
nection it  is  not  accurate  to  say  that  the  writ  will  not  issue  to  control 
discretion,  for  it  is  well  settled  that  it  may  issu(B  to  correct  an  abuse 
of  discretion,  if  the  case  is  otherwise  proper.*  A  public  officer  or 
inferior  tribunal  may  be  guilty  of  so  gross  an  abuse  of  discretion, 
or  such  an  evasion  of  positive  duty,  as  to  amount  to  a  virtual  refusal 
U>  perform  the  duty  enjoined,  or  to  act  at  all,  in  contemplation  of 

19.  State  V.  Gregory,  83  Mo.  123,  53  Cleave,  183  III  330,  55  N.  E.  698,  47 
Am.  Rep.  565.  L.R.A.  795;  People  v.  Healy,  230  111. 

20.  Gom'r  of  Patents  v.  Whitely,  4  280,  82  N.  E.  599,  15  L.R.A.(N.S.) 
WaU.  522, 18  U.  S.  (L.  ed.)  335;  Huid-  603;  Coy  v.  Lyons  City,  17  la.  1,  85 
ekoper  v.  Hadley,  177  Fed.  1,  100  C.  Am.  Dec.  539 ;  State  v.  St.  Louis  Pub- 
C.  A.  395,  40  L.R.A.(N.S.)  505;  People  lie  Schools,  134  Mo.  296,  35  S.  W.  617, 
V.  La  Salle  County,  84  111.  303,  25  Am.  56  A.  S.  R.  503 ;  State  v.  Adcock,  206 
Rep.  461 ;  Rice  v.  Governor,  207  Mass.  Mo.  550,  105  S.  W.  270,  121  A.  S.  R. 
577,  93  N.  E.  821,  32  L.R.A.(N.S.)  681;  State  v.  Rickards,  16  Mont.  145, 
355;  Board  of  Police  v.  Grant,  9  40  Pac.  210,  50  A.  S.  R.  476,  28  L.R.A. 
Smedes  &  M.  (Miss.)  77,  47  Am.  Dec.  298;  Baird  v.  Kings  County,  138  N. 
102;  Atty.-Gen.  v.  Taggart,  66  N.  H.  Y.  95,  33  N.  E.  827,  20  L.R.A.  81; 
362,  29  Atl.  1027,  25  L.R.A.  613;  Hull  Dunham  v.  Ardery,  43  Okla.  619,  143 
V.  Oneida  County,  19  Johns.  (N.  Y.)  Pac.  331,  Ann.  Cas.  1916A  1148, 
259,  10  Am.  Dec.  223;  State  v.  Stuts-  L.R.A.1915B  232;  Mauldin  v.  Mat- 
man,  24  K  D.  68,  139  N.  W.  83,  Ann.  thews,  81  S.  C.  414,  62  S.  E.  695,  128 
Cas.  1914D  776;  Arberry  v.  Beavers,  A.  S.  R.  919,  16  Ann.  Cas.  182,  22 
6  Tex.  457,  55  Am.  Dec.  79L  L.R.A. (N.S.)    735;  Rex  v.  Askew,  4 

Note:  125  A.  S.  R.  502.  Burr.  2186,  16  Eng.  Rul.  Cas.  760. 

1.  People  v.  La  Salle  County,  84  Notes :  98  Am.  Dee.  375 ;  125  A.  S. 
111.  303,  25  Am.  Rep.  461.  R.  505. 

2.  Boggess  v.  Buxton,  67  W.  Va.  4.  Wood  v.  Strother,  76  Cal.  545, 18 
679,  69  S.  E.  367,  21  Ann.  Cas.  289.  Pac.  766,  9  A.  S.  R.  249 ;  State  \.  St. 

3.  Ex  parte  Bradley,  7  Wall.  364,  rx)uis  Public  Schools,  I34  Mo.  296,  35 
19  U.  S.  (L.  ed.)  214;  Wood  v.  Stro-  S.  W.  617,  56  A.  S.  R.  603;  State  v. 
ther,  76  Cal.  545,  18  Pac.  766,  9  A.  Rickards,  16  Mont.  145,  40  Pac.  210, 
S.  R.  249 ;  State  v.  Kirke,  12  Fla.  278,  50  A.  S,  R.  476,  28  L.RA.  298. 

95    Am.    Dec.    314;    People    v.    Van 
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law;  and  in  such  a  case  a  mandamus  would  afford  a  remedy  where 
there  was  no  other  adequate  remedy  provided  by  law.^  So  where 
there  has  been  a  total  refusal  to  act  in  a  matter  which  may  involve 
to  some  extent  the  exercise  of  discretion  the  court,  when  necessary 
to  a  proper  aad  timely  performance  of  the  duty,  may  give  specific 
direction  as  to  a  matter  which  otherwise  may  have  been  within  the 
discrBtion  of  ike  oflScer.* 

40.  Effect  of  Erroneotts  R^soM.for  Decision. — ^The  general  rule 
seemfi  to  be  that,  if  the  officer  against  whom  the  relief  is  sought  i$ 
clothed  mih  discretion  in  regard  to  the  dct  which  he  has  refused  to 
perform,  and  of  which  performance  is  sought  to  be  compelled,  and 
he  has  failed  to  exercise  that  discretion  for  a  reason  which  the  court 
holds  to  be  invalid  because  beyond  the  domain  of  the  officer's  discre- 
tion, a  writ  of  mandamus,  will  be  granted  to  compel  him  to  exercise 
his  discretion  in  a  proper  and  legal  manner,  sometimes  with  an 
express  direction  to  disregard  the  improper  basis  of  his  previous 
decision — a  direction  necessarily  implied  in  those  cases  where  it  is 
not  expiressly  included  in  the  wjit  granted.^  But  a  writ  will  not 
ordinarily  be  granted  commanding  him  to  do  the  particular  act  in 
the  performance  of  which  he  is  called  upon  to  exercise  discretion; 
that  is,  he  will  not  be  required  to  make  a  decision  in  the  relatw's 
favor,  where  it  does  not  appear  that  he  has  in  fact  decided  in  favor 
of  the  relator  all  mattets  within  his  discretion  and  would  have  per- 
formed the  act  but  for  the  wrong  reason  given  for  his  refusal,®  as  it 
would  be  an  anomaly  to  hold  that  a  refusal  to  interfere  is  proper  where 
a  wrong  conclusion  is  reached  without  giving  the  reason  for  it,  but 
not  proper  if  the  reason  be  given  and  it  is  found  not  a  good  one.* 
On  the  other  hand,  it  seems  that  if  the  officer  has  exercised  and 
has  exhausted  his.  discretion,  and  has  thereby  decided  all  the  ques- 
tions which  eome  properly  and  legally  within  his  discretion  in  the 
relator's  favor,  and  has  refused  to  perform  the  act  for  a  reason  neither 
legally  nor  properly  within  the  scope  of  his  discretion,  the  writ  will 
lie  to  compel  hini  to  do  the  specific  act  which  his  own  judgment 

5.  People  v.  Healy,  230  111.  280,  82  State  v.  Stutsman,  24  N.  D.  68,  139 
N.  E.  699,  15  L.R.A.(N.S.)  603;  Ar-  N.  W.  83,  Ahn.  Cas.  1914D  776. 
berry  v.  Beavers,  6  Tex.  467 y  55  Am.  Notes:  125  A.  S.  R.  507;  7  L.R.A. 
Dee.  791.  (N.S.)  525  et  seq. 

6.  Attj'.-Gen.  v.  Taggart,  66  N.  H.  B:  French  v.  Jones,  191  Mass.  522, 
362,  29  Atl.  1027,  25  L.R.A.  613;  78  N.  E.  118,  7  L.R.A.  (N.S.)  525; 
People  ▼.  Brooklyn,  77  N.  Y.  603,  33  Baird  v.  Kings  County,  138  N.  Y.  95, 
Am.  Rep.  659.  See  infra,  par.  198,  33  N.  E.  827,  20  L.R.A.  81;  State  v, 
as  to  issuance  df  mandamus  to  eom-  Joint  School-dist.  No.  1,  65  Wis.  631, 
pel  call  of  election  generally.  37  N.  W.  829,  66  Am.  Rep.  653. 

7.  Hindekoper  v.  Hadley,  177  Fed.  Notes:  125  A.  S.  R.  507;  7  L.R.A. 
X  100  C.  C.  a:  395,  40  L.R.A.(N.S.)  (N.S.)  62J5  et  seq. 

505;  FieHeh  v.  Jones^  191  Mass.  522,  9;  State  v.  Barnes,  25  7Ia.  298,  5 
78  K  B.  118,  7  L:RJI.(N.S.)   625^;   Bo.  722,  23  A.  S.  R.  516. 
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has  shown  him  he  should  do,  upon  the  ground  that  the  act  remain* 
ing  to  be  performed  by  him  is  a  mere  ministerial  duty.*^ 

Rights  Enforceable 

41.  In  General. — ^It  is  the  well  established  general  rule  that  <mly 
specific  legal  rights  are  enforceable  by  mandamus,^*  and  the  right 
sought  to  be  enforced  must  be  certain  and  clear ;  it  is  one  of  the  high- 
est writs  known  to  our  jurisprudence  and  will  not  be  issued  in  cases 
where  the  right  is  doubtful.**  And  where  there  is  a  substantial  defect 
in  the  proof  of  the  plaintiflrs  right,  the  writ  ought  not  to  be  awarded, 
whatever  willingness  of  obedience  may  be  manifested  by  the  officer.** 
Again,  the  right  must  be  complete  as  distinguished  from  inchoate 
to  authorize  a  mandamus.**  The  writ  will  not  be  issued  when  the 
right  sought  to  be  enforced  is  equitable,  as  distinguished  from  legal, 
in  its  nature ;  **  if  no  legal  right  has  been  violated,  there  can  be  no 

10.  United  States  v.  Schurz,  102  U.  U.  S.  636,  11  S.  Ct.  197,  34  U.  S. 
S.  378,  26  U.  S.  (L.  ed.)  167;  Butter-  (L.  ed.)  811;  State  v.  Wilson,  128  Ala. 
worth  V.  Hoe,  112  U.  S.  50,  6  S.  Ct.  259, 26  So.  482,  45  Lit. A.  772;  George 
25,  28  U.  S.  (L.  ed.)  656;  Gulick  v.  S.  Chatfleld  Co.  v.  Reeves,  87  Coun. 
New,  14  Ind.  93,  77  Am.  Dec.  49;  63,  86  Atl.  750,  L.R.A.1916D  321;  Peo- 
Tavlor  v.  Warrick  County,  124  Ind.  pie  v.  Chicago,  51  111.  17,  2  Am.  Rep. 
554,  25  N.  E.  10,  8  L.R.A.  607.  278;  Mobile,  etc.,  R.  Co.  v.  People,  132 

Note:  7  L.R.A.(N.S.)  525  et  seq.  lU.  569,  24  N.  E.  643,  22  A.  S.  R. 

11.  Ex  parte  HarriB,  52  Ala.  87,  23  556;  Westminster  Water  Co.  v.  West- 
Am.  Rep.  559 ;  People  v.  Olds,  3  Cal.  minster,  98  Md.  551,  56  Atl.  990,  103 
167,  58  Am.  Dec.  398 ;  American  Casu-  A.  S.  R.  424,  64  L.R. A.  630 ;  Board 
alty  Ins.,  etc.,  Co.  v.  Fyler,  60  Conn,  of  Police  v.  Grant,  9  Smedes  A  M. 
448,  22  Atl.  494,  25  A.  S.  R.  337;  (Miss.)  77,  47  Am.  Dec.  102;  State 
Union  Church  v.  Sanders,  1  Houst.  v.  Jumbo  Extension  Min.  Co.,  30  Nev. 
(Del.)  100,  63  Am.  Dec.  187;  Swift  192,  94  Pac.  74,  133  A.  S.  R.  715, 
V.  State,  7  Houst.  (Del.)  338,  6  Atl.  16  Ann.  Cas.  896;  People  v.  Brooklyn, 
856,  32  Atl.  143,  40  A.  S.  R.  127;  1  Wend.  (N.  Y.)  318,  19  Am.  Dec. 
State  V.  Atlantic,  etc.,  R.  Co.,  53  Fla.  502;  Arberry  v.  Beavers,  6  Tex.  457, 
650,  44  So.  213,  12  Ann.  Cas.  359,  13  55  Am.  Dec.  79L 

L.R.A.(N.S.)  320;  People  v.  Johnson,  Notes:  89  Am.  Dec.  729;  40  A.  S. 

100  111.  537,  39  Am.  Rep.  63;  Bums-  R.  140;  98  A.  S.  R.  865;  125  A.  S.  R. 

ville  Turnpike  v.  State,  119  Ind.  382,  493 ;  16  Eng.  Rul.  Cas.  783. 

20  N.  E.  421,  3  L.R.A.  265;  State  y.  18.  Arberry  v.  Beavers,  6  Tex.  457, 

Cummins,  171  Ind.  112,  85  N.  E.  359,  55  Am.  Dec.  791. 

36  L.R.A.(N.S.)   945;  McAlester-Ed-  14.  Ex  parte  Harris,  52  Ala.  87,  23 

wards  Coal  Co.  v.  State,  31  Okla.  629,  Am.  Rep.  559 ;   People  v.  Brooklyn, 

122  Pac.  194,  39  L.R.A.(N.S.)   810;  1  Wend.   (N.  Y.)   318,  19  Am.  Dec. 

Stegmaier  v.   Goeringer,  218  Pa.   St.  502. 

499,  67  Atl.  782,  11  Ann.  Cas.  973;  15.  Union    Church    v.    Sanders,    1 

State  V.  Bruce,' 3  Brev.  (S.  C.)  264,  Houst.  (Del.)  100,  63  Am.  Dec.  187; 

6  Am.  Dec.  576.  Fletcher  v.  Tuttle,  151  lU.  41,  37  N.  E. 

Notes:  40  A.  S.  R.  140;  98  A.  S.  R.  683,  42  A.  S.  R.  220,  25  L.R.A.  143; 

865;  125  A.  S.  R.  496.  Bumsville  Turnpike  Co.  v.  State,  119 

12.  New  York  Life,  etc.,  Ins.  Co.  v.  Ind.  382.  20  N.  E.  421,  3  L.R.A.  265 ; 
WUson,  8  Pet.  291,  8  U.  S.  (L.  ed.)  King  William  Justices  v.  Munday,  2 
949;  United  States  v.  Windom,  137  Leigh   (Va.)   165,  21  Am.  Dec  604. 
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application  of  a  legal  remedy,  and  the  writ  of  mandamus  is  a  legal 
remedy  for  a  legal  right.  ^* 

42^  Public  Nature  of  Right — ^It  is  said  especially  in  the  early 
cases  that  a  ri^t  in  order  that  it  may  be  enforced  by  mandamus 
must  be  in  its  nature  a  public  right  as  distinguished  from  a  purely 
private  right,  that  is,  that  the  writ  issues  only  in  cases  relating  to 
the  public  and  the  government.*'  The  value,  however,  of  the  matter, 
or  the  degree  of  its  importance  to  the  public  police,  is  not  scrupu- 
lously weighed ;  *^  and  while  the  old  rule  undoubtedly  was  that  it 
was  only  to  be  issued  in  cases  of  public  interest  or  having  some 
relation  to  public  officers  or  rights,  in  the  time  of  Lord  Mansfield  a 
more  liberal  doctrine  was  established,  and  the  writ  was  used  more 
freely.  On  a  review  of  the  authorities,  it  seems  substantially  certain 
that  it  is  by  no  means  confined*  to  cases  of  a  public  nature,  or  to 
public  corporations.  It  has  often  been  issued  in  cases  where  the 
corporation  partook  very  slightly,  if  at  all,  of  a  public  character, 
and  where  the  question  in  controversy  was  rather  upon  some  matter 
of  private  right. *•  This  is  well  exemplified  by  the  present  rule  as 
to  the  use  of  the  writ  to  protect  members  of  private  corporations 
in  the  enjoyment  of  their  rights  as  such.** 

43.  Contract  Rights. — ^Obligations  which  rest  solely  upon  contract 
will  not  be  enforced  by  mandamus  where  there  is  no  question  of 
trust  or  of  official  duty;  it  is  not  the  appropriate  remedy  for  the 
enforcement  of  private  contract  rights,*  and  it  is  not,  as  a  general 

16.  Union    Church    v.    Sandem,    1  20.  See  infra,  par.  86  et  seq. 
Houst.  (Del.)  100,  63  Am.  Dec.  187.  1.  Parrott  v.  Bridgeport,  44  Conn. 

17.  American  Asylum  for  Education,  180,  26  Am.  Rep.  439 ;  Tobey  v.  Hakes, 
etc.  v.  Phoenix  Bank,  4  Conn.  172,  10  54  Conn.  274,  7  Atl.  551,  1  A.  S.  R. 
Am.  Dec.  112;  State  v.  Baldwin,  77  114;  Bassett  v.  Atwater,  6S  Conn.  355, 
Ohio  St.  532,  83  N.  E.  907,  12  Ann.  32  Atl.  937,  32  L.R.A.  575;  Florida, 
Cas.  10,  19  L.R.A.(N.S.)  49;  Rex  v.  etc.,  R.  Co.  v.  State,  31  Fla.  482,  13 
Wheeler,  Caat.  Haad.  99, 16  Eng.  Rul.  So.  103,  34  A.  S.  R.  30,  20  L.R.A.  419; 
qas.  758.  See  also  Tobey  v.  Hakes,  54  Chicago  v.  Chicago  Tel,  Co.,  230  III. 
Conn.  274,  7  Atl.  551,  1  A.  S.  R.  114.  157,  82  N.  E.  607,  12  Ann.  Cas.  109, 

Note :  3  L.R.A.  265.  13  L.R.A.(N.S.)   1084;   Vandalia  R. 

18.  Bassett  v.  Atwater,  65  Conn.  Co.  v.  State,  166  Ind.  219,  76  N.  E. 
355,  32  Atl.  937,  32  L.R.A.  575;  Hab-  980,  117  A.  S.  R.  370;  Badger  v.  New 
ersham  y.  Sears,  11  Ore.  431,  5  Pac.  Orleans,  49  La.  Ann.  804,  21  So.  870, 
208,  50  Am.  Rep.  481 ;  Kin?  William  37  L.R.A.  540 ;  In  re  New  Orleans 
Justices  V.  Munday,  2  Leigh  (Va.)  165,  Auxiliary  Sanitary  Ass'n,  105  La.  172, 
21  Am.  Dec.  604.  29  So.  337,  83  A.  S.  R.  230;  Booker 

19.  Bassett  v.  Atwater,  65  Conn.  v.  Grand  Rapids  Medioal  Collie,  156 
365,32AtL937,32L.RA.575;  Ameri-  Mich.  95,  120  N.  W.  589,  24  L.R.A. 
can  Railway-Frog  Co.  v.  Haven,  101  (N.S.)  447;  State  v.  Mortensen,  69 
Mass.  398,  3  Am.  Rep.  377;  Com.  v.  Neb.  376,  95  N.  W.  831,  5  Ann.  Cas. 
Phoenix  Iron  Co.,  105  Pa.  St.  Ill,  291;  State  v.  Board  of  Education,  18 
61  Am.  Rep.  184;  Rex  v.  Askew,  4  N.  M.  183,  135  Pac.  96,  49  L.R.A. 
Burr.  2186,  16  Eng.  Rul.  Cas.  760.  (N.S.)    62;  Mt.  Vernon  v.  State,  71 

Note :  16  Eng.  RuL  Cas.  779  et  seq.    Ohio  St.  428,  73  N.  E.  515,  104  A. 
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rule,  a  proper  remedy  to  compel  the  making  of  a  contract.*  A  con- 
trary doctrine  would  necessarily  have  the  effect  of  substituting  the 
writ  of  mandamus  in  place  of  a  decree  for  specific  performance,  and 
the  courts  have,  therefore,  steadily  refused  to  extend  the  jurisdiction 
into  the  domain  of  contract  rights.'  Thus,  though  the  view  is  taken 
in  a  particular  jurisdiction  that  mandamus  will  lie  to  compel  a 
railroad  company  to  perform  its  general  public  duty  to  erect  or 
establish  stations  to  meet  the  public  needs,  yet  it  will  not  lie  to 
compel  the  company  to  establish  a  station  in  compliance  with  a  con- 
tract with  an  individual  to  do  so ;  ■*  also,  though  mandamus  may  lie 
to  compel  an  irrigation  company  tQ  perform  its  public  duty  as  to 
furnishing  water  to  customers,  it  will  not  lie  to  enforce  a  special 
contract  between  a  customer  and  the  company.^  The  legislature 
may  extend  the  remedy  by  m^andamus  to  include  the  contract  obli- 
gations to  a  municipal  corporation  assumed  by  a  quasi  public  corpo- 
ration enjoying  street  franchises,  with  respect  to  the  repair,  etc.,  of 
the  streets,  and  it  has  been  held  by  the  federal  supreme  court  that 
such  a  statute  as  applied  to  existing  contracts  was  not  an  unconsti- 
tutional infringement  of  the  obligation  of  the  contract.  This  is  in 
pursuance  of  the  rule  that  the  state  may  give  an  additional  and  more 
efficacious  remedy  for  the  enforcement  of  contracts  in  the  perform- 
ance of  which  the  public  health  and  the  public  safety  are  involved; 
provided  always  that  the  new  remedy  is  consistent  with  the  nature 
of  the  obligation  to  be  enforced,  and  does  not  impair  any  substantial 
right  given  by  the  contaract.* 

S.  R.  783,  2  Ann.  Cas.  399;  State  v.  A.  S.  R.  21,  8  Ann.  Cas.  407,  3  L.R.A. 

Washington  Irr.  Co.,  41  Wash.  283,  83  (N.S.)  1115. 

Pac.  308,  111  A.  S.  R.  1019;  Miller       4.  Florida,  etc.,  R.  Co,  v.  State,  31 

V.  State  Board  of  Agriculture,  46  W.  Fla.  482,  13  So.  103,  34  A.  S.  R.  30, 

Va.  192,  32  S.  E.  1007,  76  A.  S.  R.  20  L.R.A.  419.     See  infra,  par.  70  et 

811;  State  v.  Milwaukee  Medical  Col-  seq.,  as  to  the  use  of  mandamus  to 

lege,  128  Wis.  7,  106  N.  W.  116,  116  compel  railroad  companies  to  perform 

A.  S.  R.  21,  8  Ann.  Cas.  407,  3  UR.A.  their  public  duties. 
(N.S.)  1115;  State  v.  leke,  136  Wis.       5.  State  v.  Washington  Irr.  Co.,  41 

583,  118  N.  W.  196,  20  L.R.A.(N.S.)  Wash.  283,  83  Pac.  308,  111  A.  S.  R. 

800.  1019.     See  infra,  par.  80  et  seq.,  as 

Notes:  89  Am.  Dec.  732;  125  A.  S.  to  the  use  of  mandamus  to  compel  a 

R.  511;  3  L.R.A.  265;  13  L.R.A.(N.S.)  water  company  to  furnish  water  to  a 

1084;  20  L.R.A. (N.S.)  801;  Ann.  Cas.  customer. 
1912C  890.  6.  New  Orleans  City,  etc.,  R.  Co.  v. 

2.  State  V.  Associated  Press,  159  Mo.  Louisiana,  157  U.  S.  219,  15  8.  Ct. 
410,  60  S.  W.  91,  81  A.  S.  R.  368,  681,  39  U.  S.  (U  ed.)  679.  As  to  when 
51  L.R.A.  151.  As  to  the  use  of  man-  statutes  affecting  the  remedy  operate 
damns  to  compel  the  letting  of  a  public  as  an  impairment  of  the  obligation  of 
contract,  see  infra,  par.  159.  existing  contracts,  see  Constitutional 

3.  State  V.  Milwaukee  Medical  Col-  Law,  vol.  6,  p.  355  et  seq. 
lege,  128  Wis.  7,  106  N.  W.  116,  116 

130 


18  R,  C.  L.                                MANDAMUS  §  44 

Existence  of  Other  Remedy 

44.  In  General. — The  common  law  writ  of  mandamus  is  a  pre- 
rogative writ  invented  for  the  purpose  of  supplying  defects  of  justice, 
and  issued  where  there  was  no  other  means  of  obtaining  justice  within 

the  reach  of  the  petitioner.'     Its  object  is  not  to  supersede  but  to 
supply  the  want  of  a  legal  remedy;  therefore  to  authorize  its  issu- 

7.  Marbury  v.  Madison,  1  Cranch  v.  McCrillus,  4  Kan.  250,  96  Am.  Dec. 

137,  2  U.  S.  (L.  ed.)  60;  Kendall  v.  169;  Rosenthal  v.  State  Board  of  Can- 

Stokee,  3  How.  87,  11  U.  S.  (L.  ed.)  vassers,  50  Kan.  129,  32  Pac.  129,  19 

506;  United  States  v.  Seaman,  17  How.  L.R.A.  157;  Norman  v.  World^s  Colum- 

225,  15  U.  S.    (L.  ed.)   226;   United  bian  Exposition,  93  Ky.  537,  20  S.  W. 

States  V;  Addison,  22  How.  174,  16  901,  18  L.R.A.  656;  State  v.  Graves, 

U.  S.  (L.  ed.)  304;  Secretary  of  In-  19  Md.  351,  81  Am.  Dec.  639;  West- 

terior  v.  McGarrahan,  9  Wall.  298,  19  minster  Water  Co.  v.  Westminster,  98 

U.  S.  (L.  ed.)  579;  Ex  parte  Virginia  Md.  551,  56  Atl.  990,  103  A.  S.  R. 

Corners,  112  U.  S.  177,  5  S.  Ct.  421,  28  424,  64  L.R.A.  630;  American  Railway- 

U.  S.  (L.  ed.)  691;  Bayard  v.  United  Prog  Co.  v.  Haven,  101  Mass.  398,  3 

States,  127  U.  S.  246,  8  S.  Ct.  1223,  32  Am.   Rep.   377;   State  v.  Nelson,  41 

U.  S.   (L.  ed.)  116;  United  States  v.  Minn.  25,  42  N.  W.  548,  4  L.R.A.  300; 

Windom,  137  U.  S.  636,  11  S.  Ct.  197,  State  v.  Ross,  245  Mo.  36,  149  S.  W. 

34  U.  S.  (L.  ed.)  811;  United  States  v.  451,  Ann.  Cas.  1913E  978;  State  v. 

Duell,  172  U.  S.  576,  19  S.  Ct.  286,  Jumbo  Extension  Min.  Co.,  30  Nev. 

43  U.  S.  (L.  ed.)  559;  State  v.  Dunn,  192,  94  Pac.  74,  133  A.  S.  R.  715, 

Minor    (Ala.)    46,  12  Am.   Dec.   25;  16  Ann,  Cas.  896 ;  People  v.  Brooklyn, 

Ex  parte  Harris,  52  Ala.  87,  23  Am.  1  Wend.   (N.  Y.)   318,  19  Am.  Dec. 

Rep.  559;  Ex  parte  Trapnall,  6  Ark.  502;  Frem  v.  Carriage  Co.,  42  Ohio 

9,  42  Am.  Dec.  676;  People  v.  Olds,  St.  30,  51  Am.  Rep.  794;  Fraternal 

3  Cal.  167,  58  Am.  Dec.  398 ;  Ameri-  Mystic  Circle  v.  State,  61  Ohio  St.  628, 

can    Asylum    for   Education,    etc.    v.  48  X,  E.  940,  76  A.  S.  R.  446 ;  Haber- 

Phoenix  Bank,  4  Conn.  172,  10  Am.  sham  v.  Sears,  11  Ore.  431,  5  Pac.  208, 

Dec.  112;  Parrott  v.  Bridgeport,  44  50  Am.  Rep.  481;  Com.  v.  Rosseter,  2 

Conn.  180,  26  Am.  Rep.  439;  Tobey  Bin.  (Pa.)  360,  4  Am.  Dec.  451;  Read- 

V,  Hakes,  54  Conn.  274,  7  Atl.  551,  ing  v.  Com.,  11  Pa.  St.  196,  51  Am. 

1  A.  S.  R.  Il4;  American  Casualty  Dec.  534;  Stegmaier  v.  Goeringer,  218 

Ins.,  etc.,  Ca  v.  Fyler,  60  Conn.  448,  Pa.  St.  499,  67  Atl.  782,  11  Ann.  Cas. 

22  Atl.  494,  25  A.^S.  R.  337;  Bassett  973;  Shisler  v.  Philadelphia,  239  Pa. 

v.  Atwater,  65  Conn.  355,  32  Atl.  937,  St.  468,  86  Atl.  1019,  46  L.R.A.(N.S.) 

32  L.R.A.  575;  George  S.  Chatfield  Co.  725;  State  v.  Bruce,  3  Brev.  (S.  C.) 

V.  Reeves,  87  Conn.  63,  86  Atl.  750,  264,  6  Am.  Dec.  576 ;  Arberry  v.  Bea- 

L.R.A.1916D  321;  Swift  v.  State,  7  vers,  6  Tex.  457,  55  Am.  Dec.  791; 

Houst.  (Del.)  338,  6  Atl.  856,  32  Atl.  King  William  Justices  v.  Munday,  2 

143,  40  A.  S.  R.  127;  State  v.  Atlantic  Leigh   (Va.)   165,  21  Am.  Dec.  604; 

Coast  Line  R.  Co.,  53  Fla.  650,  44  So.  Payne  v.  Staunton,  55  W.  Va.  202,  46 

213,12  Ann.  Cas.359,13L.R.A.(N.S.)  S.  E.  927,  2  Ann.  Cas.  74;  Reg.  v, 

320 ;  Bumsville  Turnpike  Co.  v.  State,  Lamboum  Val  R.  Co.,  22  Q.  B.  D. 

119  Md.  382,  20  N.  E.  421,  3  L.R.A.  463,  58  L.  J.  Q.  B.  136,  60  L.  T.  N.  S. 

265;  Wampler  v.  State,  148  Ind.  557,  54,  16  Eng.  Rul.  Cas.  788;  Farly  v. 

47  N.  E.  1068,  38  L.R.A.  829 ;  Couch  Montreal,  39  Quebec  Super.  Ct.  13,  20 

V.  State,  169  Ind.  269,  82  N.  E.  457,  Ann.  Cas.  847. 

124  A.  S.  R.  221;  State  v.  Winter-  Notes:  89  Am.  Dec.  729;  98  A.  S.  R. 

rowd,  174  Md.  592,  91  N.  E.  956,  92  865;  3  L.R.A.  54,  265,  377;  58  L.R.A. 

N.  E.  650,  30  L.R.A.(N.S.)  886;  State  859;  16  Eng.  Rul.  Cas.  781  et  seq. 
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ance,  two  facts  must  coexist,  the  right  to  have  the  particular  act 
or  duty  performed  and  the  want  of  an  adequate  or  specific  remedy 
at  law.®  This  limitation  in  effect  is  frequently  carried  into  the  stat- 
utes relating  to  the  issuance  of  the  writ,*  but  such  a  provision  is 
regarded  as  merely  declaratory  of  the  common  law  practice.^^  In 
order  to  bar  the  issuing  of  the  writ,  it  is  not  necessary  that  the  other 
remedy  be  available  at  the  time  of  applying  for  the  mandamus,  but 
if  the  petitioner  had  a  clear  legal  remedy,  adequate  to  enforce  his 
rights,  of  which  he  failed  to  avail  himself  and  which  he  lost  through 
his  own  neglect,  the  writ  will  not  lie.**  Where  a  statute  provides 
that  mandamus  will  lie  in  all  cases  where  it  affords  an  appropriate 
remedy  for  the  enforcement  of  a  legal  right  without  regard  to  whether 
there  may  be  some  other  adequate  remedy  or  not,  the  general  rule 
as  to  the  nonexistence  of  another  adequate  remedy  does  not  fully 
apply." 

45.  Adequacy  of  Other  Remedy  Generally. — ^To  exclude  resort  to 
mandamus  on  the  ground  that  the  relator  has  another  remedy,  such 
remedy  must  be  an  adequate  one  and  well  adapted  to  remedy  the 
wrong  complained  of;  if  it, is  inconvenient  or  incomplete  the  court 
exercises  a  sound  discretion  in  granting  or  refusing  the  writ.*' 
Another  remedy  tedious  and  not  so  well  adapted  to  the  nature  of 
the  case  as  that  by  mandamus  will  not  operate  to  prevent  resort  to 
the  latter  remedy,**  and  it  is  said  the  other  remedy  must  be  one 
competent  to  afford  relief  upon  the  very  subject  matter  involved,** 
that  it  must  not  only  be  adequate  but  specific.**    So  it  must  be  a 

8.  Habersham  v.  Sears,  11  Ore.  431,  em  R.  Co.,  9  Rich.  L.  (S.  C.)  247,  67 
5  Pac.  208,  50  Am.  Rep.  481.  Am.  Dec.  551;  Dew  v.  Sweet  Spring 

9.  People  V.  Olds,  3  Gal.  167,  58  Dist.  Ct.  Judges,  3  Hen.  &  M.  ( Va.) 
Am.  Dec.  398;  State  v.  Carpenter,  51  1,  3  Am.  Dec.  639;  King  William  Jns- 
Ohio  St.  83,  37  N.  E.  261,  46  A.  S.  tices  v.  Munday,  2  Leigh  (Va.)  165, 
R.  556;  Habersham  v.  Sears,  11  Ore.  21  Am.  Dec.  604. 

431,  5  Pac.  208,  50  Am.   Rep.  481,       Notes:  70  Am.  Dec.  714;  89  Am. 

10.  People  V.  Olds,  3  Cal.  167,  58    Dec.  730 ;  98  A.  S.  R.  866. 

Am.  Dec.  398;  Habersham  v.  Sears,  11  14.  Dew  v.  Sweet  Spring  Dist.  Ct. 
Ore.  431,  5  Pac.  208,  50  Am.  Rep.  481.   Judges,  3  Hen.  &  M.  ( Va.)  1,  3  Am. 

11.  Note:  98  A.  S.  R.  868.     As  to   Dec.  639. 

the  effect  of  laches  as  ground  for  deny-  15.  Fretaont  v.  Crippen,  10  Cal.  211, 

ing  the  writ,  see  infra,  par.  287.  70  Am.  Dec.  711. 

12.  Lower  v.  United  States,  91  U.  S.  16.  Marbury  v.  Madison,  1  Cranch 
536,  23  U.  S.  (L.  ed.)  420  (applying  137,  2  U.  S.  (L.  ed.)  60;  Bell  v.  Thom- 
Illinois  statute) ;  Brokaw  v.  Highway  as,  49  Colo.  76,  111  Pac.  76,  31  L.R.A. 
Com'rs,  130  lU.  482,  22  N.  E.  596,  6  (N.S.)  664;  Ray  v.  Wilson,  29  Fla, 
L.R.A.  161.  342,  10  So.  613,  14  L.R.A.  773;  State 

Note:  98  A.  S.  R.  867.  v.  Johnson,  30  Fla.  433,  11  So.  845, 

13.  Ex  parte  Alabama  State  Bar  18  L.R.A.  410;  American  Railway- 
Ass'n,  92  Ala.  551,  8  So.  722, 12  L.R.A.  Frog  Co.  v.  Haven,  101  Mass.  398,  3 
134;  Fremont  v.  Crippen,  10  Cal.  211,  Am.  Rep.  377. 

70  Am.  Dec.  711;  State  v.  North  East-       Note:  98  A.  S.  R.  866. 
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remedy  against  the  defendant  as  distinguished  from  a  remedy  against 
a  third  person.*' 

46.  Appeal  or  Writ  of  Error. — ^It  is  a  general  rule  that  the 
extraordinary  remedy  of  mandamus  cannot  be  resorted  to  in  a  civil 
proceeding  to  subserve  the  purpose  of  an  appeal  or  writ  of  error ;  *^ 
therefore  where  a  statute  gives  the  right  of  appeal  from  the  decision 
of  a  board  or  tribunal  to  review  its  action,,  this  is  ordinarily  deemed 
an  adequate  remedy  so  as  to  preclude  the  issuance  of  a  mandamus 
to  coerce  such  tribunal  in  respect  to  such  matter,**  and  the  same 
is  held  true  where  the  matter  may  be  reviewed  on  writ  of  error.^^ 
Thus  where  the  statute  gives  a  right  of  appeal  from  the  action  of 
an  excise  board  denying  a  license  to  sell  intoxicating  liquors,  it  is 
held  that  mandamus  will  not  issue  to  compel  the  granting  of  the 
license;**  and  it  has  been  held  by  the  federal  supreme  court  that 
where  a  remedy  by  appeal  from  the  decision  of  the  commissioner 
of  patents  is  given  by  statute,  mandamus  will  not  lie  to  compel  him 
to  issue  a  patent,  as  the  remedy  by  appeal  is  adequate ;  *  it  has  also 
been  held  by  such  court  that  mandamus  will  not  issue  in  the  exer- 
cise of  its  supervisory  jurisdiction  over  lower  federal  courts  to  compel 
the  lower  court  to  remand  a  case  improperly  removed  from  a  state 
court,  as  after  final  judgment  the  order  of  removal  may  be  reviewed 
by  the  supreme  court  on  writ  of  error  or  appeal.* 

47.  Action  for  Damages. — A  frequent  ground  for  denying  a  writ 
of  mandamus  is  that  the  petitioner  has  a  right  of  action  for  damages 
for  the  denial  of  the  right  or  refusal  to  perform  the  duty  in  question, 

17.  Note:  98  A.  S.  R.  866.  282,  98  N.  E.  349,  Ann.  Cas.  1916C 

18.  Com'r  of  Patents  v.  Whiteley,   325. 

4  Wall.  522,  18  U.  S.  (L.  ed.)  335;  20.  United    States   ▼.   Addison,   22 

United  States  v.  Addison,  22  How.  174,  How.  174,  16  U.  S.  (L.  ed.)  304. 

16  U.  S.  (L.  ed.)  304;  In  re  Huguley  21.  Jay  v.  O'Donnell,  178  Ind.  282, 

Mfg.  Co.,  184  U.  S.  297,  22  S.  Ct.  98  N.  E.  349,  Ann.  Cas.  1915C  325. 

456,  46  U.  S.    (L.  ed.)    549;   In  re  See  infra,  par.  225  et  seq.,  as  to  the 

PoUitz,  206  U.  S.  323,  27  S.  Ct  729,  use  of  mandamns  to  compel  granting 

51  U.   6.    (L.  ed.)    1081^  Ex  parte  of  licenses. 

Nebraska,  209  U.  S.  436,  28  S.  Ct.  1.  United  States  v.  Dnell,  172  U.  S. 

681,  52  U.  S.  (L.  ed.)  876;  Ex  parte  576,  19  S.  Ct.  286,  43  U.  S.  (L.  ed.) 

Harding,  219  U.  S.  363,  31  S.  Ct.  324,  559. 

55  U.  S.  (L.  ed.)  252,  37  L.R.A.(N.S.)  2.  Ex  parte  Hoard,  105  U.  S.  578, 

392  and  note;  Ex  parte  Oklahoma,  220  26  U.  S.  (L.  ed.)  1176;  In  re  t'oUitz, 

U.  S.  191,  31  S.  Ct.  426,  55  U.  S.  206  U.  S.  323,  27  S.  Ct.  729,  51  U.  S. 

(L.  ed.)  431;  Ex  parte  American  Steel  (L.  ed.)  1081;  Ex  parte  Nebraska,  209 

Barrel  Co.,  230  U.  S.  35,  33  S.  Ct  U.  S.  436,  28  S.  Ct.  581,  52  U.  S.  (L. 

1007,  57  U.  S.  (L.  ed.)  1379;  Jay  v.  ed.)  876;  Ex  parte  Gruetter,  217  U.  S. 

O'Donnell,  178  Ind.  282,  98  N.  E.  349,  586,  30  S.  Ct  690,  54  U.  S.  (L.  ed.) 

Ann.  Cas.  1915C  325.  892 ;  Ex  parte  Harding,  219  U.  S.  363, 

Note:  37  L.R.A,(NJS.)  392w  31  S.  Ct  324,  55  U.  S.  (L.  ed.)  252, 

19.  United  States  v.  Duell,  172  U.  37  L.R.A.(N.S.)   392  and  note.     See 
8.  576,  19  8.  Ct.  286,  43  U.  S.  (L.  Removal  of  Causes. 

ed.)  559;  Jay  v.  O'Donnell,  178  Ind. 
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and  this  is  proper  when  such  action  will  afford  a  complete  and  ade- 
quate remedy,'  and  it  is  generally  on  this  ground  that  the  courts 
in  this  country  refuse  to  issue  a  writ  of  mandamus  to  compel  a 
corporation  to  issue  or  transfer  its  stock  on  the  books  of  the  corpo- 
ration.* But  the  existence  of  a  right  of  action  for  damages  for  the 
denial  of  the  right  is  not  necessarily  such  a  specific  remedy  as  will 
preclude  the  issue  of  a  writ  of  mandamus,*  and  according  to  the  better 
view  when  the  purpose  of  the  proceedings  is  to  compel  an  officer  to 
perform  his  duty,  the  existence  of  a  remedy  by  action  on  the  case 
for  neglect  of  duty  will  not  supersede  that  by  mandamus,  since 
it  cannot  compel  a  specific  act  to  be  done,  and  is,  therefore,  not 
equally  convenient,  beneficial  and  effectual.®  Where  a  relator  has 
instituted  and  secured  the  benefit  of  a  mandamus  to  compel  an 
officer  to  perform  his  duty,  he  cannot,  it  has  been  held,  maintain  an 
action  for  damages  against  the  officer  for  his  failure  to  perform  such 
duty ;  the  reason  given  for  this  is  that  when  a  maj^idamus  is  applied 
for,  it  is  upon  the  ground  that  the  relator  cannot  obtain  redress  in 
any  other  form  of  proceeding.  And  to  allow  him  to  bring  another 
action  for  the  very  same  cause  after  he  has  obtained  the  benefit  of 
the  mandamus  would  not  only  be  harassing  the  defendant  with  two 
suits  for  the  same  thing,  but  would  be  inconsistent  with  the  grounds 
upon  which  he  asked  for  the  mandamus,  and  inconsistent  also  with 
the  decision  of  the  court  which  awarded  it.  If  he  had  another  remedy, 
which  was  incomplete  and  inadequate,  he  abandoned  it  by  applying 
for  and  obtaining  the  mandamus.  It  is  treated  both  by  him  and  the 
court  as  no  remedy.' 

48.  Action  on  Officer's  Bond. — In  some  cases  the  fact  that  the 
relator  has  an  action  on  the  official  bond  of  the  officer  for  damages 
for  the  failure  to  perform  the  duty  has  been  held  not  to  be  such 
an  adequate  remedy  as  to  preclude  the  issuance  of  the  mandate ;  *  in 
other  cases,  however,  the  view  has  been  taken  that,  under  the  cir- 
cumstances, the  action  for  damages  on  the  bond  was  adequate  and 
therefore  a  writ  of  mandamus  should  not  be  granted.*    Thus  it  has 

3.  State  V.  Carpenter,  51  6hio  St.  Pac.  76,  31  L.R.A.(N.S.)  664;  Webster 
83,  37  N.  E.  261,  46  A.  R.  R.  556;  v.  Ballou,  108  Me.  522,  81  Atl.  1009, 
King  William  Justices  v.  Munday,  2    Ann.  Cas.  1913B  567. 

Leigh    (Va.)    165,  21  Am.  Dec.  604.       Notes:  89  Am.  Dec.  731;  98  A.  S.  R. 

4.  See  infra,  par.  98,  106  et  seq.,  as   868. 

to  whether  mandamus  lies  to  compel  7.  Kendall  v.  Stokes,  3  How.  87,  11 
the  issuance  or  transfer  of  stock.  U.  S.  (L.  ed.)  506. 

5.  American    Railway-Frog    Co.    v.       8.  Note :  98  A.  S.  R.  867. 

Haven,  101  Mass.  398,  3  Am.  Rep.       9.  State  v.  McCrillus,  4  Kan.  250, 

377.  96  Am.  D(x?.  169 ;  Habersham  v.  Sears, 

6.  Kendall  t.  United  States,  12  Pet.  11  Ore.  431,  5  Pac.  208,  50  Am.  Rep. 
524,  9  U.  S.  (L.  ed.)  1181;  Fremont  481. 

V.  Crippen,  10  Cal.  211,  70  Am.  Dec.       Note:  98  A.  S.  R.  867. 
711 ;  Bell  v.  Thomas,  49  Colo.  76,  111 
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been  held  that  the  holder  of  county  bonds  has  an  adequate  remedy 
in  the  ordinary  course  of  law  by  action  against  the  county  treasurer, 
upon  his  official  bond,  for  his  failure  or  refusal  to  pay  such  bonds, 
at  maturity  upon  presentation,  when  he  has  the  money  in  hand 
and  he  is  therefore  not  entitled  to  the  remedy  by  mandamus  to 
compel  such  payment. *•  So  the  remedy  of  a  judgment  creditor 
for  the  refusal  of  the  sheriff  to  levy  an  execution,  by  way  of  an 
action  on  Uie  officer's  bond,  has  been  held  a  sufficiently  adequate 
remedy  to  preclude  the  issuance  of  a  writ  of  mandamus  to  compel 
him  to  lew  the  execution.^^ 

49.  Criminal  Remedy. — The  fact  that  the  respondent  is  subject 
to  a  criminal  prosecution  for  the  failure  to  perform  the  duty  sought 
to  be  coerced  is  not  generally  considered  such  an  adequate  remedy 
as  will  preclude  the  court  from  issuing  a  writ  of  mandamus,  since 
a  criminal  prosecution  will  not  enforce  specific  compliance  with  the 
duty  or  an  adequate  substitute ;  ^^  ordinarily  an  indictment  will  not 
afford  a  specific  remedy,  that  is,  such  as  the  case  demands,  for  it 
is  a  proceeding  in  poenam  for  the  past^  and  not  a  remedy  for  the 
future.^*  In  case  of  a  statute  or  ordinance  imposing  a  duty  on  a 
quasi  public  corporation  the  fact  that  a  penalty  is  provided  for  vio- 
lation of  the  duty  has  been  held  not  to  preclude  the  issuance  of  a 
writ  of  mandamus  to  coippel  the  performance  of  the  duty.^^  In 
some  cases,  however,  it  is  admitted  that  if  indictment  be  equally 
convenient,  beneficial,  and  effectual,  and  such  as  the  particular  case 
demands,  the  court  will  not  grant  the  mandamus.^* 

50.  Equitable  Remedy. — ^According  to  the  better  view  the  exist- 
ence of  a  supposed  equitable  remedy  is  not  ground  for  denying  a 
writ  of  mandamus  on  the  theory  that  the  petitioner  has  another 
adequate  remedy ;  *•  though  the  existence  of  the  equitable  remedy 

10.  State  V.  MoCrillus,  4  Kan.  250,  18.  Btate  v.  North  Eastern  R.  Co., 
96  Am.  Deo.  169  and  note.  See  in-  9  Rich.  L.  (S.  G.)  247,67  Am.  Deo.  551. 
fra,  par.  145  et  seq.,  as  to  the  use  of  14.  Vandatia  R.  Co.  v.  State,  166 
mandamus  to  compel  payment  and  al-  Ind.  219,  76  N.  E.  980,  117  A.  S.  R. 
lowance  of  claims  against  municipal  370;  State  v.  JanesviUe  St.  R.  Co.,  87 
corporations.  Wis.  72,  57  N.  W.  970,  41  A.  S.  R. 

11.  Habersham  v.  Sears,  11  Ore.  431,  23,  22  L.R.A.  759 ;  State  v.  Chicago, 
5  Pac.  208,  50  Am.  Rep.  481.  See  etc.,  R.  Co.,  79  Wis.  259,  48  N.  W.  243, 
infra,  par.  172,  as  to  the  use  of  man-  12  L.R.A.  180. 

damns  to  compel  a  sheriff  to  perform  15.  State  v.  North  Eastern  R.  Co., 

his  duty.  9  Rich.  L.  (S.  C.)  247,  67  Am.  Dec. 

12.  Fremont  v.  Crippen,  10  Cal.  211,  551 ;  Payne  v.  Staunton,  55  W.  Va, 
70  Am.  Dec.  711 ;  State  v.  North  East-  202,  46  8.  E.  927,  2  Ana.  Cas.  74. 
em  R.  Co.,  8  Rich.  L.  (S.  C.)  247,  67  16.  Baltimore  University  v.  Colton, 
Am.  Dec.  551;  State  v.  Chicago,  etc.,  98  Md.  623,  57  Atl.  14,  64  LJl.A.  108; 
R.  Co.,  79  Wis.  269,  48  N.  W.  243,  State  v.  Chicago,  etc.,  R.  Co.,  79  Wis. 
12  L.R.A.  180.  259,  48  N.  W.  243,  12  L.R.A.  180, 

Notes:  89  Am.  Dec.  731;  98  A.  S.  R.  Notes:  98  A.  S.  R.  866;  3  L.R.A. 
867;  58  L.R.A.  861.  777. 
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will  influence  the  court  in  the  exercise  of  the  discretion  which  it 
possesses  in  granting  the  writ  under  the  facts  and  circumstances  of 
the  particular  case,  it  does  not  affect  its  right  or  jurisdiction.^'  But 
it  has  been  held  that  the  fact  that  a  court  of  chancery  has  already 
acquired  jurisdiction  of  the  subject  .matter  of  the  application  will 
constitute  a  bar  to  the  application  for  a  mandamus,  especially  where 
the  plaintiff  in  equity  is  the  applicant  for  the  writ.^®  And  the  view 
has  been  taken  that  the  existence  of  an  adequate  remedy  in  equity 
may  constitute  ground  for  denying  a  mandamus.^*  In  this  connec- 
tion it  has  been  held  that  the  phrase  "remedy  in  the  ordinary  course 
of  the  law"  as  used  in  a  statutory  provision  that  the  writ  will  not 
issue  when  there  is  a  plain  and  adequate  remedy  in  the  ordinary 
course  of  the  law  embraces  a  remedy  which,  before  the  adoption  of 
the  code  form  of  practice  dispensing  with  the  distinction  between 
actions  at  law  and  suits  in  equity,  was  an  equitable  remedy .*• 

51.  Statutory  Remedy. — ^While  a  statutory  remedy  does  not  take 
from  the  court  its  common  law  power  to  issue  a  writ  of  mandamus,^ 
the  view  is  generally  taken  that  the  effect  of  the  existence  of  such  a 
remedy  ought  to  be  taken  into  consideration  when  the  discretion 
of  the  court  as  to  the  issuance  of  the  writ  comes  to  be  exercised,* 
and  the  existence  of  an  adequate  specific  statutory  remedy  has  been 
held  ground  for  the  denial  of  the  writ,  though  the  case  under  con- 
sideration was  one  in  which  the  writ  would,  prior  to  the  creation 
of  such  remedy,  have  been  issued.*  This  view  has  been  taken  in 
England  where  the  statutory  action  of  mandamus  afforded  an  ade- 
quate and  specific  remedy.*  And  a  fortiori  where  the  statute  which 
imposes  the  duty  to  be  enforced  also  provides  another  adequate  remedy 

17.  State  V.  Chicago,  etc.,  R.  Co.,  79  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136,  60 
Wis.  259,  48  N.  W.  243, 12  L.R.A.  180.  L.  T.  N.  S.  54,  16  Eng.  RuL  Cas.  788. 

18.  Note:  89  Am.  Dec.  731.  2.  Reg.  v.  Lambouxn  Val.  R.   Co., 

19.  George  S.  Chatfield  Co.  v.  22  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136, 
Reeves,  87  Conn.  63,  86  Atl.  750,  60  L.  T.  N.  S.  54,  16  Eng.  Rul.  Caa. 
L.R.A.1916D  321.  See  also  Tobey  v.  788.  As  to  discretion  of  the  court  in 
Hakes,  54  Conn.  274,  7  Atl.  551,  1  granting  or  denying  the  writ,  see  inf  ra, 
A.  S.  R.  114.    But  see  Bassett  v.  At-  par.  52  et  seq. 

water,  65  Conn.  355,  32  Atl.  937,  32       3.  Nebraska  Telephone  Co.  v.  State^ 

L.R.A.  575.  55  Neb.  627,  76  N.  W.  171,  45  L.R.A, 

20.  State  v.  Carpenter,  51  Ohio  St.  113;  King  William  Justices  v.  Mun- 
83,  37  N.  E.  261,  46  A.  S.  R.  556;  day,  2  Leigh  (Va.)  165,  21  Am.  Dec, 
Fraternal  Mystic  Circle  v.  State,  61  694;  Reg.  v.  Lamboum  Val.  R.  Co., 
Ohio  St.  628,  48  N.  E.  940,  76  A.  22  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136. 
S.  R.  446;  State  v.  Baldwin,  77  Ohio  60  L.  T.  N.  S.  54,  16  Eng.  Rul.  Cas. 
St.  532,  83  N.  E.  907,  12  Ann.  Cas.  788. 

10,  19  L.R.A.(N.S.)  49.    See  also  Da-       Note:  89  Am.  Dec.  730. 
vidson  v.  Alnteda  Mines  Co.,  66  Ore.       4.  Reg.  v.  Lamboum  Val.  R.  Co., 
412,   134  Pac.   782,  48  L.R.A.(N.S.)    22  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136, 
847.  60  L.  T.  N.  S.  54,  16  Eng.  Rul.  Cas. 

1.  Reg.  v.  Lamboum  Val.  R.  Co.,  22    788. 
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in  case  of  the  failure  to  perform  such  duty,  a  writ  of  mandamus 
should  not  be  granted  to  compel  its  performance  though  it  would 
have  been  granted  if  such  statutory  remedy  had  not  been  provided.^ 

Discretion  as  to  Issuance 

52.  In  General. — At  common  law  the  issuance  of  a  writ  of  man- 
damus is  not  a  matter  of  course;  being  in  its  nature  a  prerogative 
writ,  its  issuance  is  to  a  certain  extent  a  matter  of  judicial  discre- 
tion,*  and  even  in  this  country  where  the  prerogative  character  of 
the  writ  is  no  longer  fully  recognized  the  exercise  of  the  jurisdiction 
to  grant  it  rests,  to  a  considerable  extent,  in  the  sound  discretion  of 
the  court,  subject  always  to  the  well  settled  principles  which  have 
been  established  by  the  courts.'  And  in  this  connection  it  is  said 
that  cases  of  mandamus  and  of  injunction  are  placed  on  the  same 
footing  as  to  the  question  of  discretion ;  ®  and  for  the  reason  that  in 
cases  of  mandamus  it  lies  very  largely  within  the  discretion  of  the 
presiding  judge  as  to  whether  or  not  the  writ  will,  in  a  given  case, 
be  made  absolute,  in  order  to  reverse  a  judgment  in  a  case  of  this 
kind,  it  would  be  necessary  to  show  that  the  discretion  of  the  court 
was  abused .•  On  the  other  hand,  while  it  is  said  to  be  discretionary 
in  the  court  to  grant  or  refuse  a  mandamus,  yet  a  discretion,  regu- 
lated by  the  rules  and  principles  of  law,  must  be  understood,  and 
not  an  arbitrary  and  capricious  discretion,^^  and  it  is  said  that  where 

5.  LouisvUle,  etc.,  R.  Co.  v.  State,  71  Neb.  522,  99  N.  W.  249,  115  A.  S. 
25  Ind.  177,  87  Am.  Dec.  358.  R.   605;   Board  of  Excise  v.   School 

6.  Reg.  V.  Lamboum  Val.  R.  Co.,  Dist.  No.  27,  31  Okla.  553,  122  Pae. 
22  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136,  520,  Ann.  Cas.  1913E  369;  State  v. 
60  L.  T.  N.  S.  54,  16  Eng.  Rul.  Caa.  Bruce,  3  Brev.  (S.  C.)  264,  6  Am. 
788.  Dec.  576. 

7.  Life,  etc.,  Ins.  Co.  v.  Wilson,  8  Notes:  81  Am.  Dec.  639;  89  Am. 
Pet.  291,  8U.  S.  (L.  ed.)  949;  Lukens  Dec.  729;  3  L.R.A.  55;  19  L.R.A. 
V.  Nye,  156  Cal.  498,  105  Pac.  593,  (N.S.)  50. 

20  Ann.  Cas.  158,  36  L.R.A.(N.S.)  8.  Savannah,  etc..  Canal  Co.  v.  Shu- 
244;  Swift  v.  State,  7  Houst.  (Del.)  man,  91  Ga.  400,  17  S.  E.  937,  44  A. 
338,  6  Atl.  856,  32  Atl.  143,  40  A.  S.  R.  43.  See  Injunctions,  vol.  14, 
8.  R.  127;  Moody  v.  Fleming,  4  Ga.  p.  307  et  seq.,  as  to  discretion  with 
115,  48  Am.  Dec.  210;  Savannah,  etc.,  respect  to  injunctions. 
Canal  Co.  v.  Shuman,  91  Ga.  400,  17  9.  Savannah,  etc.,  Canal  Co.  v.  Shu- 
S.  E.  937,  44  A.  S.  R.  43;  People  v.  man,  91  Ga.  400,  17  S.  E.  937,  44  A. 
Rock  Island,  215  111.  488,  74  N.  E.  S.  R.  43;  Moores  v.  State,  71  Neb. 
437, 106  A.  S.  R.  179;  State  v.  Winter-  522,  99  N.  W.  249,  115  A.  S.  R.  605; 
rowd,  174  Ind.  592,  91  S.  E.  956,  92  State  v.  Lincoln  Medical  College,  81 
N.  E.  650,  30  L.R.A.(N.S.)  886;  State  Neb.  533,  116  N.  W.  294,  17  L.R.A. 
V.  Dodge  City,  etc.,  R.  Co.,  53  Kan.  (N.S.)  930;  People  v.  Coler,  166  N, 
329,  36  Pac.  755,  24  L.R.A.  564;  Dane  Y.  1,  59  N.  E.  716,  82  A.  S.  R.  605, 
v.  Derby,  54  Me.  95,  89  Am.  Dec.  722 ;  52  L.R.A.  814.  See  infra,  par.  324  et 
State  V.  Graves,  19  Md.  351,  81  Am.  seq.,  as  to  appeals  in  mandamus  pro- 
Dec.  639;  Ross  Tp.  v.  Michigan  United  ceedings. 

R.  Co.,  165  Mich.  28,  130  N.  W.  358,       10.  State  v.  Bruce,  3  Brev.  (S.  C.) 

Ann.  Cas.  1912C  885 ;  Moores  v.  State,  264,  6  Am.  Dec.  576. 
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a  person  holds  a  clear  legal  right  under  the  laws  of  the  state,  with 
no  other  remedy  to  enforce  it,  the  court  cannot  refuse  the  writ, 
for  the  law  and  the  right  are  imperative  upon  it.^^ 

53.  Particular  Consideratioiis  Affecting  Issuance. — ^This  discretion 
will  not  be  exercised  in  favor  of  applicants  unless  some  just  purpose 
may  be  answered  by  the  writ/*  and  it  would  be  wholly  improper 
for  the  court  to  lend  its  aid  to  the  effectuation  of  a  palpable  injus- 
tice,*' or  to  grant  the  writ  where  the  relator  does  not  come  with 
clean  hands.**  Again  the  writ  will  not  be  granted  where  its  issu- 
ance would  be  unavailing,  nugatory  or  useless ;  **  so  if  it  is'  apparent 
that  the  writ,  if  granted,  cannot  be  enforced  by  the  court,  relief  will 
be  withheld,  since  the  courts  are  averse  to  exercising  their  extraor- 
dinary jurisdiction  in  cases  where  their  authority  cannot  be  vindicated 
by  the  enforcement  of  process.**  Likewise  the  court  will  not  exer- 
cise its  discretion  and  grant  the  writ  for  the  mere  purpose  of  deter- 
mining an  empty  and  barren  technical  right  or  moot  question ;  *'  a 
mere  abstract  right,  unattended  by  any  substantial  benefit  to  the 
relator,  will  not  be  thus  enforced.*®  Under  the  guise  of  enforcing 
a  public  right  the  writ  will  not  issue  if  in  fact  it  will  operate  to 
the  detriment  rather  than  to  the  benefit  of  the  general  public,** 
or  cause  great  disorder  and  confusion  in  the  fiscal  affairs  and  duties 
of  the  officers  of  a  public  or  quasi  public  corporation,**  or  will  be 

11.  Moody  V.  Fleming,  4  Ga.  115,  48  646 ;  State  v.  Seattle  Baseball  As&'n, 
Am.  Dec.  210;  Illinois  Cent.  R.  Co.  v.  61  Wash.  79,  111  Pac.  1055,  31  L.R.A. 
People,  143  111.  434,  33  N.   E.   173,    (N.S.)  512. 

19  L.R.A.  119.  Notes:  89  Am.  Dec.  731;  98  A.  S. 

12.  Norman  v.  World's  Columbian  R.  869;  3  L.R.A.  56;  31  L.R.A.{N.S.) 
Exposition,  93  Ky.  537,  20  S.  W.  901,   512. 

18  L.R.A.  556 ;  State  v.  Graves,  19  Md.  16.  State  v.  North  American  Land, 

351,  81  Am.  Dec.  639.  etc.,  Co.,  106  La.  621,  31  So.  172,  87 

13.  State  V.  Thompson,  118  Tenn.  A.  S.  R.  309.  But  see  State  v.  Brooks, 
571,  102  S.  W.  349,  20  L.R.A.  14  Wyo.  393,  84  Pac.  488,  7  Ann.  Cas. 
(N.S.)  L  1108, '6  L.R.A.(N.S.)  750. 

14.  United  States  v.  Fisher,  222  U.  17.  State  v.  Associated  Press,  159 
S.  204,  32  S.  Ct.  37,  56  U.  S.  (L.  ed.)  Mo.  410,  60  S.  W.  91,  81  A.  S.  R. 
165;  French  v.  Farmers'  Elevator  Co.,  369,  51  L.R.A.  151. 

142  la.  621,  121  N.  W.  53,  24  L.R.A.  Note:  125  A.  S.  R.  494. 

(N.S.)  108.  18.  Payne  v.  Staunton,  55  W.  Va. 

15.  Ward  v.  Flood,  48  CaL  36,  17  202,  46  S.  E.  927,  2  Ann.  Cas.  74. 
Am.  R^p.  405;  Wilson  v.  Blake,  169  19.  Crane  v.  Chicago,  etc.,  R.  Co., 
Cal.  449,  147  Pac.  129,  Ann.  Cas.  74  la.  330,  37  N.  W.  397,  7  A.  S.  R. 
1916D  205;  State  v.  McRae,  49  Fla.  479;  Potwin  Place  v.  Topeka  R.  Co., 
389,  38  So.  605,  6  Ann.  Cas.  580;  Dane  51  Kan.  609,  33  Pac.  309,  37  A.  S.  R. 
v.  Derby,  54  Me.  95,  89  Am.  Dec.  722;  312;  Ross  Tp.  v.  Michigan  United  R. 
State  v.  Graves,  19  Md.  351,  81  Am.  Co.,  165  Mich.  28, 130  N.  W.  358,  Ann. 
Dec.  639 ;  State  v.  Ray,  47  Mont.  570,  Cas.  1912C  885. 

133  Pac.  961,  Ann.  Cas.  1915C  130;  20.  Board  of  Excise  v.  School  Dist. 
People  V.  State  Board  of  Canvassers,  No.  27,  31  Okla.  553,  122  Pac.  520, 
129  N.  Y.  360,  29  N.  E.  345, 14  L.R.A.    Ann.  Cas.  1913E  369. 
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attended  with  manifest*  hardship  and  difficulties.^  Again,  for  the 
reason  that  mandamus  is  not  well  adapted  to  the  trial  of  questions 
of  fact,  dependent  upon  a  complication  of  disputed  facts  which 
must  be  settled  from  the  conflicting  testimony  of  witnesses,  this  has 
been  given  consideration  by  the  court  in  denying  the  writ  and 
leaving  the  relator  to  his  ordinary  remedies.*  And  it  has  been  held 
that  the  writ  will  not  issue  if  its  issuance  will  injuriously  affect  the 
rights  of  a  person  not  a  party  to  the  proceeding.' 

54.  Inability  to  Comply  with  Mandate  Generally. — ^The  broad  rule 
has  been  laid  down  that  a  return  which  shows  a  legal  impossibility 
to  do  what  the  alternative  writ  directs  must,  in  the  nature  of  things, 
as  a  general  rule,  be  regarded  as  setting  up  a  good  ground  for  a  denial 
of  a  peremptory  writ ;  *  and  the  court  in  ordering  the  mandamus 
to  issue,  if  the  defendant  is  unable  immediately  to  comply  with  the 
relator's  demand,  may  make  suitable  provision  for  allowing  a  reason- 
able time  therefor.*  It  has  been  held  that  although  the  officer  whose 
action  is  sought  to  be  coerced  may  have  put  it  out  of  his  power  to 
perform  his  duty,  and  may  be  liable  in  damages  therefor,  still 
where  he  cannot  perform  the  act,  and  this  is  clear  to,  the  court, 
the  peremptory  writ  will  not  ordinarily  be  issued  against  him.*  This 
rule  has  been  applied  to  public  officers  who  have  improperly  diverted 
funds  in  their  hands  or  under  their  control  so  that  they  are  unable 
to  comply  with  some  duty  in  reference  to  their  disposal.' 

55.  Want  of  Funds. — ^Where  a  compliance  with  the  mandate  will 
require  the  expenditure  of  funds,  it  is  generally  held  that  a  want 
of  funds  and  of  the  means  of  obtaining  them  is  ground  for  a  denial 
of  the  writ,  as  its  issuance  would  be  unavailing.®  Thus  when  a  man- 
date is  asked  for  to  compel  a  private  corporation  to  perform  a  duty 
public  in  its  nature,  inability  to  perform  such  duty  by  reason  of 

1.  United  States  v.  Windom,  137  U.  5.  State  v.  Citizens'  Telephone  Co., 
S.  636,  11  S.  Ct.  197,  34  U.  S.  (L.  61  S.  C.  83,  39  S.  E.  257,  85  A.  S.  R. 
ed.)  811.  870,  55  L.B.A.  139. 

2.  State  V.  Carpenter,  51  Ohio  St.  6.  Duval  County  v.  Jacksonville,  36 
83,  37  N.  E.  261,  46  A.   S.  R.  556.  Fla.  196,  18  So.  339,  29  L.R.A.  416. 

3.  United  States  v.  Windom,  137  U.  7.  Duval  County  v.  Jacksonville,  36 
S.  636,  11  S.  Ct.  197,  34  U.  S.  (L.  Fla.  196,  18  So.  339,  29  L.R.A.  416; 
ed.)  811.  As  to  the  necessary  and  Universal  Church  v.  Columhia  Tp.,  6 
proper  parties  to  the  proceedings,  see  Ohio  445,  27  Am.  Dec.  267. 

infra,  par.  271  et  seq.  8.  State  v.  Dodge  City,  etc.,  R.  Co., 

4.  Duval  County  v.  Jacksonville,  36  53  Kan.  329,  36  Pac.  755,  24  L.R.A. 
Pla.  196,  18  So.  339,  29  L.R.A.  416 ;  564 ;  Benton  Harbor  v.  St.  Joseph,  etc., 
State  V.  North  American  Land,  etc.,  R.  Co.,  102  Mich.  386,  60  N.  W.  758, 
Co.,  106  La.  621,  3i  So.  172,  87  A.  47  A.  S.  R.  553,  26  L.R.A.  245;  State 
S.  R.  309;  Benton  Harbor  v.  St.  Jo-  v.  Burley,  80  S.  C.  127,  61  S.  E.  255, 
seph,  etc.,  R.  Co.,  102  Mich.  386,  60  16  L.R.A.(N.S.)  266;  State  v.  Wag- 
N.  W.  758,  47  A.  S.  R.  553,  26  L.R.A.  gcnson,  140  Wis.  265,  122  N.  W.  726, 
245;  Capito  v.  Topping,  65  W.  Va.  133  A.  S.  R.  1075. 

587,  64  S.  E.  845,  22  L.R.A.(N.S.)       Note :  14  L.R.A.  779. 
1089. 
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want  of  funds  and  of  the  ability  to  procure  the  same  is  generally  held 
sufficient  ground  for  a  denial  of  a  peremptory  writ,®  and  the  same  is 
held  true  where  it  is  sought  by  mandamus  to  compel  an  officer  of 
a  public  corporation  to  pay  warrants  drawn  on  the  public  treasury.^® 
On  the  other  hand,  the  view  has  been  taken  that  such  a  want  of 
funds  is  not  necessarily  ground  for  a  denial  of  the  mandate,  that 
the  mandate  will  issue  in  spite  of  such  fact,  the  respondent  being 
allowed  to  set  up  in  contempt  proceedings  for  refusal  to  comply 
therewith  the  want  of  the  necessary  funds  and  inability  to  procure 
them  after  due  diligence.^^  And  it  has  been  held  in  a  proceeding 
to  compel  the  publication  of  a  proposed  constitutional  amendment 
by  the  secretary  of  the  commonwealth,  as  required  by  the  constitu- 
tion, it  is  no  defense  that  no  appropriation  of  moneys  to  defray  the 
cost  of  publication  has  been  made,  where  it  is  not  shown  that  any 
newspaper  has  refused  to  make  the  publication  without  being  paid.^* 
56.  Act  Requiring  Co*operation  of  Third  Person. — ^When  the  operar 
tive  effect  of  the  action  sought  to  be  coerced  depends  upon  the 
co-operative  action  of  a  third  person  who  is  not  before  the  court, 
the  writ  will  not  ordinarily  be  granted,  as  its  issuance  would  ordi- 
narily be  qugatory,  the  court  having  no  power  to  coerce  the  co-opera- 
tion of  such  third  person.**  Thus  the  secretary  of  a  legislative  body 
cannot  be  compelled  by  mandamus  to  insert  in  his  records  matter 
which  that  body  has  refused  to  consider  or  receive,  and  the  printing 
of  which  it  has  refused  to  allow.**  So  it  has  been  held,  where  the 
issuance  of  land  certificates  is  made  the  joint  duty  of  the  governor 
and  the  register,  that  mandamus  will  not  issue  against  the  register 
alone  to  compel  him, to  act  in  the  matter,  as  the  issuance  of  the  writ 
would  be  ineffectual  against  the  governor  not  a  party  to  the  proceed- 
ings and  would  give  the  relator  no  substantial  benefit.**  So  mandamus 
to  compel  either  the  commissioner  of  the  general  land  office  or  the 
Secretary  of  the  Interior  to  issue  a  patent  cannot  be  sustained  while 
the  patent  is  required  to  be  signed  by  the  President  and  counter- 
signed by  the  recorder.**  On  the  other  hand,  where  the  co-operation 
of  several  municipal  officers  each  performing  successive  steps  in  the 
performance  of  a  general  duty  imposed  on  the  corporation  is  required, 

9.  See  infra,  par.  65.  570,  133  Pac.  961,  Ann.  Cas.  1915C 

10.  See  infra,  par.  151.  130. 

11.  Savannah,    etc.,    Canal    Co.    v.  Note:  Ann.  Cas.  1915C  132. 
Shuman,  91  Ga.  400,  17  S.  E.  937,  44  14.  Tumbull  v.  Giddings,  95  Mich. 
A.  S.  R.  43.  314,  54  N.  W.  887,  19  L.R.A.  853. 

12.  Com.  V.  Griest,  196  Pa.  St.  396,  16.  State  v.  Ray,  47  Mont.  570,  133 
46  Atl.  505,  50  L.R.A.  668.  Pac.  961,  Ann.  Cas.  1915C  130.     Aa 

13.  Secretary  of  Interior  v.  McGar-  to  the  issuance  of  the  writ  against  the 
rahan,  9  Wall.  298,  19  U.  S.  (L.  ed.)  governor,  see  infra,  par.  121  et  seq. 
579;  State  v.  North  American  Land,  16.  Secretary  of  Interior  v.  McGar- 
etc,  Co.,  106  La.  621,  31  So.  172,  87  rahan,  9  WalL  298,  19  U.  S.  (L.  ed.) 
A.  S.  R.  309;  State  v.  Ray,  47  Mont.  579. 
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they  may  be  all  joined  as  parties  to  the  proceedings  and  a  writ 
directed  to  each  to  perform  the  step  required  of  him.*' 

57.  Where  Officer  Is  under  Injunction. — The  question  has  arisen 
in  a  number  of  cases  as  to  the  effect  of  the  fact  that  the  officer 
whose  action  is  sought  to  be  coerced  by  mandamus  is  under  an 
injunction  restraining  him  from  doing  the  particular  act.  In  such 
a  caae  it  is  self-evident  that  if  the  applicant  for  the  mandate  was 
a  party  or  privy  to  the  injunction  suit  his  right  to  have  the  act 
performed  must  necessarily  have  arisen  and  been  adjudicated  in 
such  suit,  and  his  right  to  have  the  act  performed  would  therefore 
be  res  judicata  and  could  not  so  long  as  the  decision  remains  unre- 
versed be  reopened  in  the  mandamus  proceedings,  and  also  if  he 
should  obtain  a  mandate  against  the  injunction  he  would  be  guilty 
of  contempt  and  answerable  therefor  to  the  court  of  equity.**  Where, 
however,  the  applicant  for  the  mandate  was  not  a  party  or  privy  to 
the  injunction  suit,  the  decree  of  the  court  cannot  conclude  him, 
and  according  to  the  better  view  the  fact  of  the  existence  of  the 
injunction  will  not  preclude  the  issuance  of  a  mandate  requiring 
the  officer  to  perform  the  act  enjoined.**  In  such  a  case  the  officer 
cannot  be  embarrassed  by  this,  because  the  act  of  the  law,  as  well 
as  the  act  of  God,  can  always  be  pleaded  in  excuse  for  noncompli- 
ance with  the  injunction.  The  mandamus  would  be  an  act  of  the 
law,  which  could  thus  be  pleaded  by  the  officer  in  excuse  of  not 
obeying  the  injunction,  and  such  an  excuse  would  undoubtedly  be 
accepted  by  the  chancery  court  This  is  so,  not  because  the  court 
issuing  the  mandate  ha5  any  superiority  over  that  court,  but  from 
the  nature  and  circumstances  of  the  case,  and  particularly  from  the 
fact  that  the  applicant  for  the  mandate  was  not  a  party  to  the  equity 
suit.**  And  in  the  federal  supreme  court  it  has  been  held  that 
aft^r  a  return  unsatisfied  of  an  execution  on  a  judgment  in  the 
circuit  court  against  a  county  for  interest  on  railroad  bonds,  issued 
under  a  state  statute  in  force  prior  to  the  issue  of  the  bonds,  and 
which  made  the  levy  of  a  tax  to  pay  such  interest  obligatory  on 
the  county,  a  mandamus  from  the  circuit  court  will  lie  against  the 
county  officers  to  levy  a  tax,  even  though  prior  to  the  application 
for  the  mandamus  a  state  court  has  perpetually  enjoined  the  same 
officers  against  making  such  levy,  as  the  mandamus,  when  so  issued, 

17.  Labette  County  v.  United  States,  United  States  v.  Keokuk,  6  Wall.  518, 
112  U.  S.  217,  5  S.  Ct.  108,  28  U.  S.  18  U.  &  (L.  ed.)  918;  Davenport  v. 
(L.  ed.)  698  (case  involving  levy  and  Lord,  9  Wall.  409,  19  U.  S.  (L.  ed.) 
collection  of  tax  to  satisfy  judgnnent  704;  Ex  parte  Holman,  28  la.  88,  4 
recovered  against  a  municipality).  Am.  Rep.  159;  Savage  v.  Sternberg, 

18.  Savage  v.  Sternberg,  19  Wash.  19  Wash.  679,  54  Pac.  611,  67  A.  S. 
679,  64  Pac.  611,  67  A.  S.  R.  751.  R.  751. 

19.  Riggs  V.  Johnson  County,  6  20.  Savage  v.  Sternberg,  19  Wash. 
WaU.   166,  18  U.   S.    (L.   ed.)    768;  679,  54  Pac.  611,  67  A.  S.  R.  75L 
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is  to  be  regarded  as  a  writ  necessary  to  the  jurisdiction  of  the  circuit 
court  which  had  previously  attached,  and  to  enforce  its  judgment; 
and  the  state  court  therefore  is  not  to  be  regarded  as  in  prior  pos- 
session of  the  case.^  And  a  decree  of  a  state  court  enjoining  the 
state  officers  from  levying  a  tax  to  pay  a  judgment  rendered  by  a 
federal  court  is  no  excuse  for  the  refusal  of  the  officers  to  obey  a 
mandamus  issued  by  the  federal  court  directing  them  to  levy  the 
tax.*  Other  courts,  however,  have  taken  the  view  that  the  court 
to  which  the  application  for  the  mandate  is  made  will  not  place 
the  defendant  between  two  fires  by  subjecting  him  to  contradictory 
orders  and  thereby  render  him  liable  to  punishment  on  the  one 
hand  for  contempt  for  violation  of  the  injunction,  or  on  the  other 
hand  for  violation  of  the  mandate,  and  have  refused  to  issue  the 
mandate  applied  for  solely  because  the  officer  was  under  the  injunc* 
tion,  though  the  applicant  for  the  mandate  was  not  a  party  to  the 
equity  suit.* 

58.  Furtherance  of  Ill^al  Act. — Undoubtedly  the  court  will  not 
issue  a  mandamus  to  compel  the  defendant  to  perform  a  general 
public  duty  imposed  upon  him  if  the  object  of  the  relator  in  seeking 
to  coerce  his  action  is  in  furtherance  of  an  illegal  or  wrongful  act 
in  contravention  of  public  policy.*  Thus  though  ordinarily  a  public 
service  corporation  may  be  compelled  by  mandamus  to  perform  its 
public  duty  of  serving  the  public  without  undue  discrimination,* 
the  writ  will  not  issue  to  compel  a  telephone  company  to  install 
telephone  service  in  a  baw^dy  house;*  likewise  it  has  been  held  that 
mandamus  will  not  issue  to  compel  the  delivery  by  a  telegraph  com- 
pany of  market  quotations  to  a  bucket  shop.^ 

V.  Private  Ii^dividuals  and  Unincorporated  Associations  and 

Their  Officers 

59.  Private  Individuals.7-It  is  the  general  rule  that  mandamus 
will  not  lie  to  enforce  purely  private  contract  rights,*  and  will  not 

1.  Rig^  v.  Johnson  County,  6  Wall.  Godwin  v.  Carolina  Telephone,  etc., 
166,  18  U.  S.  (L.  ed.)  768.  Co.,  136  N.  C.  258,  48  S.  E.  636,  103 

2.  Amy  v.  Barkholder,  11  Wall.  136,  A.  S.  R.  941,  1  Ann.  Cas.  203,  67 
20  U.  S.  (L.  ed.)  101;  Ex  parte  Hoi-  L.R.A.  251. 

man,  28  la.  88,  4  Am.  Rep.  159.  Note :  1  Ann.  Cas.  204. 

3.  Savage  v.   Sternberg,  19   Wash.       5.  See  infra,  par.  62  et  seq. 

679,  54  Pac.   611,  67  A.   S.   R.   751  6.  Godwin    v.    Carolina   Telephone, 

(referring  to  but  disapproving  deci-  etc.,  Co.,  136  N.  C.  258,  48  S.  E.  636, 

sions  in  other  jurisdictions).  103  A.  S.  R.  941,  1  Ann.  Cas.  203, 

Note :  3  L.R.A.  54.  67  L.R. A.  251. 

4.  Western  Union  Tel.  Co.  v.  State,  7.  Western  Union  Tel.  Co.  v.  State, 
165  Ind.  492,  76  N.  E.  100,  6  Ann.  165  Tnd.  492,  76  N.  E.  100,  6  Ann. 
Cas.  880,  3  L.R.A.(N.S.)  153;  People  Cas.  880  and  note,  3  L.R.A.(N.S.)  153 
V.  State  Board  of  Canvassers,  129  N.  and  note. 

Y.  360,  29  N.  E.  345,  14  L.R.A.  646;       8.  See  supra,  par.  43. 
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lie  against  an  individual  unless  some  obligation  in  the  nature  of  a 
public  or  quaai  public  duty  is  imposed  upon  him.®  Thus  it  has 
been  held  that  an  executor  cannot  be  compelled  by  mandamus  to 
publish  a  notice  of  sale ;  **  likewise,  though  a  public  officer  is  author- 
ized by  statute  after  the  expiration  of  his  office  to  perform  an  act 
connected  with  the  office,  it  has  been  held  that  he  cannot  be  compelled 
by  mandamus  to  perform  such  act,  for  instance  the  settling  of  a  bill 
of  exceptions  by  a  judge  after  his  term  has  expired. ^^  Also  though 
mandamus  will  lie  to  compel  a  public  officer  to  deliver  the  records, 
etc.,  of  the  office  to  his  successor,  as  this  is  a  duty  imposed  upon 
him  by  reason  of  his  office,^*  still  where  a  private  individual  acquires 
the  possession  of  public  records  not  as  an  incumbent  de  jure  or  de 
facto  of  an  office,  it  has  been  held  in  a  number  of  caees  that  manda- 
mus will  not  lie  to  compel  him  to  surrender  them  to  the  rightful 
incumbent.**  Other  cases,  however,  do  not  go  to  this  extent  in  deny- 
ing mandamus  against  private  individuals,^^  and  if  the  act  is  one 
the  officOT  should  have  performed  while  in  office  and  can  be  effectively 
performed  afterwards,  it  has  been  held  an  act  attached  to  his  office 
which  he  may  be  compellefl  to  perform.**  In  case  of  a  submission 
to  arbitrators  it  seems  that  mandamus  will  not  lie  to  compel  them 
to  exercise  their  functions,  and  a  fortiori  this  is  true  where  a  party 
to  the  submission  has  revoked  the  submission,  which  is  considered 
the  right  of  a  party,  even  though  he  has  contracted  not  to  do  so 
and  though  his  revocation  will  render  him  liable  to  an  action  for 
damages.**  So  as  regards  a  mere  teacher  in  charge  of  a  public 
school,  it  has  been  doubted  whether  mandamus  will  lie  tio  compel 
him  to  reinstate  a  pupil  whom  he  has  suspended  even  though  the 
suspension  was  wrongful.*^  If  individuals  assume  the  performance 
of  a  duty  of  a  public  or  quasi  public  character,  they  may  undoubt- 
edly be  compelled  to  perform  such  duty  by  mandamus.  Thus  where 
individuals  associate  themselves  together  as  a  joint  stock  company 

9.  State  v.  Cline,  29  Okla.  157,  116  and  note.  See  supra,  par.  3^  as  to 
Pae.  767,  Ann.  Cas.  1913A  481,  35  mandamus  to  compel  ministerjal  acts 
L.R.A.(N.S.)  527.  of  oflScers,  and  effect  of  expiration  of 

Note:  Ann.  Cas.  1913A  483.  office. 

10.  Note:  Ann.  Cas.  1913A  484.  16.  People  v.  Nash,  111  N.  Y.  310, 

11.  Notes:  36  L.R.A.(N.S.)  1087;  18  N.  E.  630,  7  A.  S.  R.  747,  2  L.R.A. 
Ann.  Cas.  1913 A  483.  See  supra,  par.  180.  As  to  the  general  right  or  power 
229  et  seq.,  as  to  mandamus  to  judicial  to  revoke  submission  to  arbitration,  see 
officers  generally.  Arbitration  and  Award,  vol.  2,  p. 

12.  See  infra,  par.  166  et  seq.  366. 

13.  State  V.  Cline,  29  Okla.  157,  116  17.  State  v.  Burton,  45  Wis.  150,  30 
Pac.  767,  Ann.  Cas.  1913A  481,  35  Am.  Rep.  706.  As  to  use  of  mandamus 
L.R.A.(N.S.)  527  and  note.  in  public  school  matters  including  re- 

14.  Note:  35  L.R.A.(N.S.)  529.  instatement  of  pupils,  see  infra,  par* 
16.  State  V.  Prather,  84  Kan.  169,   170  et  seq. 

112  Pac.  829,  36  L.R.A.(N.S.)    1084 
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or  partnership  as  distinguished  from  a  corporation  and  engage  in 
the  business  of  a  common  carrier,  they  may  be  compelled  by  man- 
damus to  perform  a  public  duty  imposed  upon  them  as  such,** 
and  of  course  when  individuals  assume  a  public  office  they  may  be 
compelled  by  mandamus  to  perform  the  ministerial  duties  attached 
to  the  office ;  *^  and  officers  of  private  corporations  may  be  compelled 
to  perform  duties  imposed  upon  them  by  reason  of  the  office;  for 
instance,  when  officers  in  charge  of  the  books  and  records  of  a  private 
corporation  wrongfully  deny  to  a  member  of  the  corporation  the  right 
of  inspection,  mandamus  will  lie  to  compel  them  to  permit  such 
inspection. 2^ 

60.  Unincorporated  Associations  Generally. — Ordinarily  monda* 
mus  will  not  lie  to  regulate  the  internal  affairs  of  unincorporated 
associations.*  For  as  has  been  said  if  the  writ  would  lie  to  regu- 
late the  affairs  of  such  an  association,  it  could  with  equal  reason  be 
invoked  to  regulate  the  affairs  of  a  copartnership.*  And  the  broad 
view  has  been  taken  that  since  an  unincorporated  association  cannot 
itself  be  sued,  and  since  there  is  no  legal  duty  imposed  upon  its 
officers,  mandamus  will  not  lie  against  the  association  or  its  officers.* 
So  it  has  been  held  that  mandamus  will  not  lie  to  compel  an  officer 
of  an  unincorporated  association  to  draw  an  order  on  the  funds  of 
the  association,  though  it  may  be  his  duty  to  draw  the  order  under 
the  by-laws  and  regulations  of  the  association.'* 

61.  Membership  in  Unincorporated  Associations. — ^The  cases  involv- 
ing the  i&suance  of  mandamus  with  respect  to  unincorporated  asso- 
ciations have  usually  involved  the  right  of  membership.  In. this 
connection  membership  in  a  voluntary  association  of  individuals, 
organized  without  a  charter,  but  regulated  as  to  their  action  by  a 
constitution  and  by-laws,  is  a  privilege  which  may  be  accorded  or 
withheld,  and  not  a  right  which  can  be  gained  independenUy  and 
then  enforced,  and  as  a  general  rule  mandamus  cannot  be  main- 
tained against  such  an  association  by  a  party  to  compel  it  to  admit 
him  to  membership  and  office  therein.'  And  if  expulsion  from 
such  an  association  does  not  involve  the  loss  of  any  property  rights, 
mandamus  will  not  lie  to  compel  restoration  though  the  expulsion 
may  have  been  wrongful;  •  and  the  broad  view  has  been  taken  that 

18.  State  V.   Adams   Exp.   Co.,   66  2.  State  v.  Cook,  119  Minn.  407, 138 
Minn.  271,  68  N.  W.  1086,  38  L.R.A.  N.  W.  432,  Ann.  Cas.  1914B  88. 
225.  3.  Doyle  v.  Burke,  29  R.  I.  123,  69 

19.  See  infra,  par.  137  et  seq.  Atl.  362, 16  Ann.  Cas.  1245. 

20.  See  infra,  par.  99  et  seq.  4.  State  v.  Cook,  119  Minn.  407, 138 
1.  State  V.  Cook,  119  Minn.  407, 138   N.  W.  432,  Ann.  Cas.  1914B  88. 

N.  W.  432,  Ann.  Cas.  1914B  88.  6.  McKane  v.  Adams,  123  N.  Y.  609, 

Notes:  7  A.  S.  R.  160;  36  L.R.A.   25  N.  E.  1057,  20  A.  S.  R.  785.    See 
(N.S.)  946;  16  Ann.  Cas.  1246;  Ann.    Societies  and  Clubs. 
Cas.  1914B  90.  6.  Hundley  v.  Collins,  131  Ala.  234, 
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mandamus  will  not  lie  to  reinstate  a  person  to  membership  in  such 
an  association  though  his  expulsion  may  have  been  unlawful  and 
may  have  injuriously  affected  the  member's  pecuniary  interests.' 
On  the  other  hand,  where  the  expulsion  from  an  unincorporated 
association  involves  a  loss  of  property  rights,  such  as  a  right  to  partici- 
pate in  its  benefit  funds,  mandamus  has  been  held,  as  in  case  of 
expulsion  from  membership  in  corporations,  a  proper  remedy  to  com- 
pel reinstatement.^  Thus  it  has  been  held  that  a  member  who  is 
expelled  nominally  for  an  offense  which  would  warrant  such  expul- 
sion, but  in  reality  for  an  offense  which,  by  the  rul^  of  the  asso- 
ciation, is  punishable  by  line  only,  will  be  reinstated  by  mandamus.^ 
In  this  connection,  however,  it  is  recognized  that  in  the  matter  of 
expulsion,  the  association  acts  in  a  quasi  judicial  character,  and  so 
far  as  it  confines  itself  to  the  exercise  of  the  powers  vested  in  it, 
and  in  good  faith  pursues  the  methods  prescribed  by  its  laws,  such 
laws  not  being  in  violation  of  the  laws  of  the  land  or  any  inalienable 
right  of  the  member,  its  sentence  is  conclusive  like  that  of  a  judicial 
tribunal.  ^^  If  the  member  of  an  unincorporated  association  irregu- 
larly expelled  would  be  subject  to  immediate  expulsion,  if  reinstated, 
this  has  been  considered  ground  for  denying  a  msmdate  to  compel 
his  reinstatement  Thi:us  mandamus  will  not  lie  to  reinstate  a  baseball 
club  in  a  league  from  which  it  has  been  expelled,  if  by  the  terms  of 
the  constitution  of  the  league  the  dub  can  be  immediately  expelled 
again  effectively.^^ 

32  So.  575,  90  A.  8.  R.  33 ;   State  See  infra,  par.  192  et  seq.,  as  to  use 

T.  Cummins,  171  Ind.  112,  85  N.  E.  of  mandamus  to  compel  reinstatement 

359,  36  L.R.A.(N.S.)  945;  Sale  v.  Msr  to  membership  in  incorporated  assoeia- 

son  City  First  R^f^lar  Bsiptist  Church,  tions. 

62  la.  26,  17  N.  W.  143,  49  Am.  Rep.  9.  Otto  v.  Journeymen  Tailors'  Pro- 

136 ;  Doyle  v.  Burke,  29  R.  I.  123,  69  teetive,  etc.,  Union,  76  Cal.  308, 17  Pac 

Atl.  362, 16  Ann.  Cas.  1245.  217,  7  A.  S.  R.  156. 

Notes:  69  Am.  Dec.  677;  7  A.  S.  10.  Wataon  v.  Jones,  13  Wall.  679, 

R.  166;  71  A.  S.  R.  417;  59  L.R.A.  20  U.  S.  (L.  ed.)  666;  Otto  v.  Joumey- 

353  et  seq.;  36  L.R.A.(N.S.)  946;  16  men  Tailors'  Protective,  etc.,  Union,  75 

Ann.  Oas.  1246.  Cal.  308,  17  Pac.  217,  7  A.  S.  R.  156; 

7.  Doyle  v.  Burke,  29  R.  I.  123,  69  Chase  v.  Cheney,  58  HI.  509,  11  Am. 
Atl.  362, 16  Ann.  Cas.  1245.  Rep.  95;  Gaff  v.  Greer,  88  Ind.  122,  46 

8.  Otto  V.  Journeymen  Tailors'  Pro-  Am.  Rep.  449. 

tective,  etc.,  Union,  75  Cal.  308, 17  Pac       Notes :  7  A.  S.  R.  164, 166;  53  A.  S. 

217,  7  A.  S.  R.  166.    See  also  Lahifl  R.  319;  71  A.  S.  R.  417;  8  L.R.A.  196; 

V.  St.  Joseph's  Total  Abstinence,  etc.,  49  L.R.A.  353  et  seq.;  35  L.R.A.(N.S.) 

Soc,  76  Conn.  648,  57  Atl.  692,  100  921 ;  Ann.  Cas.  1914B  91. 
A.  S.  R.  1012,  65  L.R.A.  92.  11.  State  v.  Seattle  Baseball  Ass'n, 

Notes:  69  Am.  Dec.  677;  7  A.  S.  61  Wash.  79,  111  Pac.  1055,  31  L.R.A. 

R.  160  et  seq.;  59  A.  S.  R.  201;  69  (N.S.)  512.    As  to  issuance  of  manda- 

A.  S.  R.  827 ;  8  L.R.A.  195 ;  49  L.R.A.  mus  when  it  would  be  useless  or  nuga- 

353  et  seq.;  16  Ann.  Cas.  1247;  Ann.  tory,  see  supra,  par.  53. 
Cas.  1914B  91. 
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VI.  Private  Corporations  and  Their  Officers 

General  Principles 

62.  In  General. — ^As  said  by  Lord  Mansfield,  the  court  of  king's 
bench  certainly  has  jurisdiction  over  corporate  bodies  to  see  that 
they  act  agreeably  to  the  end  of  their  institution,**  and  the  writ  of 
mandamus  has  from  an  early  date  been  regarded  as  an  appropri- 
ate remedy  to  enforce  the  performance  of  duties  by  artificial  bodies.** 
In  numerous  cases  this  remedy  has  been  held  an  appropriate  one 
to  compel  private  corporations  to  perform  their  public  duties  and 
obligations,  the  general  rule  in  this  regard  being  that  when  the  law 
imposes  a  specific  duty  upon  a  private  corporation  and  there  is  no 
other  specific  and  adequate  remedy  provided  for  its  enforcement, 
mandamus  will  lie.**  It  seems  to  be  generally  held  that,  where,  in 
case  of  public  service  corporations,  the  grant  of  street  privileges  by 
a  municipality  imposes  certain  obligations  on  the  corporation  as  a 
consideration  for  the  grant,  mandamus  will  lie  to  compel  it  to  per- 
form such  obligation ;  the  obligation  so  imposed  is  not  to  be  deemed 
purely  a  contractual  liability.**  It  is  also  the  duty  of  public  serv- 
ice corporations  to  furnish  service  to  persons  who  offer  to  comply 

12.  Rex  V.  Askew,  4  Burr.  2186,  16  Rep.  208 ;  American  Railway-Frog  Co. 
Eng.  Rul.  Cas.  760.  v.  Haven,  101  Mass.  398,  3  Am.  Rep. 

13.  State  V.  North  Eastern  R.  Co.,  *  377 ;  Ross  Tp.  v.  Michigan  United 
9  Rich.  L.  (S.  C.)  247,  67  Am.  Dec.  Rys.  Co.,  165  Mich.  28,  130  N.  W.  358, 
551.  Ann.  Cas.  1912C  885;  State  v.  Nebras- 

14.  Union  Pac.  R.  Co.  v.  Hall,  91  ka  Telephone  Co.,  17  Neb.  126,  22  N. 
U.  S.  343,  23  U.  S.  (L.  ed.)  428;  W.  237,  52  Am.  Rep.  404;  SUte  v. 
Combs  V.  Agrricultural  Ditch  Co.,  17  Republican  Valley  R.  Co.,  17  Neb.  647, 
Colo.  146,  28  Pac.  966,  31  A.  S.  R.  24  N.  W.  329,  52  Am.  Rep.  424;  Peo- 
275;  Florida,  etc.,  R.  Co.  v.  State,  31  pie  v.  New  York,  etc.,  R.  Co.,  104  N. 
Fla.  482,  13  So.  103,  34  A.  S.  R.  Y.  58,  9  N.  E.  856,  58  Am.  Rep.  484; 
30,  20  L.R.A.  419;  State  v.  Atlantic  Haugen  v.  Albina  Light,  etc.,  Co.,  21 
Coast  Line  R.  Co.,  53  Fla.  650,  44  So.  Ore.  411,  28  Pac.  244^  14  L.R.A.  424; 
213,12  Ann.  Cas.  369, 13  L.R.A.(N.S.)  Mt.  Moriah  Cemetery  Ass'n  v.  Com., 
320;  State  v.  Tampa  Water  Works  81  Pa.  St.  235,  22  Am.  Rep.  743; 
Co.,  67  Fla.  633,  48  So.  639,  22  L.R.A.  Com.  v.  Phoenix  Iron  Co.,  105  Pa. 
(N.S.)  680;  Savannah,  etc..  Canal  Co.  St.  Ill,  51  Am.  Rep.  184;  State  v. 
V.  Shuman,  91  Ga.  400,  17  S.  E.  937,  North  Eastern  R.  Co.,  9  Rich.  L.  (S. 
44  A.  S.  R.  43;  People  v.  Suburban  C.)  247,  67  Am.  Dec.  551;  State  v. 
R.  Co.,  178  111.  594,  53  N.  E.  349,  49  Citizens'  Telephone  Co.,  61  S.  C.  83, 
L.R.A.  650;  Chicago  v.  Chicago  Tele-  39  S.  E.  257,  85  A.  S.  R.  870,  55 
phone  Co.,  230  HI.  157,  82  N.  E.  607,  L.R.A.  139;  San  Antonio  St.  R.  Co. 
12  Ann.  Cas.  109,  13  L.R.A. (N.S.)  v.  State,  90  Tex.  520,  39  S.  W.  926, 
1084;  Central  Union  Telephone  Co.  v.  59  A.  S.  R.  834,  35  L.R.A.  662. 
State,  118  Ind.  194,  19  N.  E.  604,  10  Notes:  89  Am.  Dec.  736;  37  A.  S. 
A.  S.  R.  114;  Potwin  Place  v.  Topeka  R.  317;  125  A.  S.  R.  513;  16  Eng. 
R.  Co.,  51  Kan.  609,  33  Pac.  309,  37  Rul.  Cas.  783. 

A.  S.  R.  312;  Railroad  Comr's  v.  Port-       15.  See  infra,  par.  64. 
land,  etc.,  R.  Co.,  63  Me,  269,  18  Am. 

146 


18  R.  C.  L.  MANDAMUS  S  63 


with  the  reasonable  and  proper  requirements  or  conditions,  and  this 
duty  may  bo  enforced,  as  a  general  rale,  by  mandamus  at  the  instance 
of  a  person  refused  such  service.**  The  remedy  is  also  an  appropriate 
one  to  enforce  the  rights  of  members  of  a  corporation  which  are 
denied  them  by  the  corporation  if  no  other  adequate  remedy  exists; 
in  such  a  case  the  rule  that  mandamus  does  not  lie  as  a  private 
remedy  between  individuals  to  enforce  private  rights  does  not  apply ; 
a  corporation  is  not  in  this  sense  a  private  individual.*'  All  duties, 
however,  which  may  be  imposed  upon  corporations  by  law  are  not 
aecessarily  enforceable  by  mandamus;  the  general  rule  that  if  there 
is  another  adequate  remedy  provided  by  law  mandamus  will  not 
lie  **  applies  in  case  of  private  corporations.**  So  where  the  right 
is  doubtful  resort  must  be  had  to  the  proper  forum  in  law  or  equity 
for  relief,  as  it  is  only  when  a  duty  is  specific  and  plainly  imposed 
on  the  corporation  that  the  court  may  act  by  mandamus. *• 

63.  General  Rule  as  to  Contractual  Obligations. — In  accordance 
with  the  principle  that  mandamus  will  not  lie  when  some  other  ade- 
quate legal  remedy  exists,*  and  the  further  principle  that  mandamus 
is  not  an  appropriate  remedy  to  enforce  purely  contract  rights,* 
it  is  the  general  rule  that  the  writ  will  not  issue  against  private  cor- 
porations to  compel  them  to  perform  oblijgations  arising  simply  under 
or  out  of  private  contracts.*  And  this  rule  has  been  applied  as  regards 
contractual  obligations  assumed  by  a  public  service  corporation  as 
the  consideration  or  condition  for  the  grant  by  a  municipality  of 
the  privilege  of  using  the  streets.*  Thus,  when  the  consent  of  a 
municipality  to  the  use  of  its  streets  by  a  public  service  corporation 

16.  See  infra,  par.  70  et  seq.,  as  to       1.  See  supng  par.  44  et  aeq. 
the  duty  of  particular  classes  of  public       2.  See  supra,  par.  43. 

senice  corporations.  8.  Florida,  etc.,  R.  Co.  v.  State,  31 

17.  See  infra,  par.  86  et  seq.  Fla.  482,  13  So.  103,  34  A.  S.  R.  80, 

18.  See  supra,  par.  44  et  seq.  20   Li.R.A.   419;   Chicago   y.   Chicago 

19.  LouiBvilk,  etc.,  B.  Co.  v.  State,  Telepiicme  Co.,  230  lU.  157,  82  N.  £. 
25  Ind.  177,  87  Am.  Dec.  358  and  607, 12  Ann.  Cas.  109,13  L.R.A.{N.S.) 
note;  Freon  v.  Carriage  Co.,  42  Ohio  1084;  Vandalia  R.  Co.  v.  State,  166 
St.  30,  51  Am.  Rep.  794.  Ind.  219,  76  N.  E.  980,  117  A.  S.  R. 

Notes:  89  Am.  Dec.  736;  37  A.  S.  370;  State  v.  Washington  Irr.  Co.,  41 

R.  320.  Wash.  283,  83  Pac.  308,  111  A.  S.  B. 

20.  Mobile,  etc.,  R.  Co.  v.  People,  1019 ;  State  v.  Milwaukee  Medical  Col- 
132  111.  559,  24  N.  E.  643,  22  A.  S.  lege,  128  Wis.  7,  106  N.  W.  116,  116 
B.  556;  State  v.  Indianapolis  Union  A.  S.  R.  21,  8  Ann.  Cas.  407,  3  L.R.A. 
R.  Co.,  160  Ind.  45,  66  N.  E.  163,  60  (N.S.)  1115. 

LR.A.  831;   Freon  v.   Carriage  Co.,  Notes:  37  A.  8.  B.  320;  111  A.  S. 

42  Ohio  St.  30,  51  Am.  Rep.  794.  B.    1022;    13    L.R.A.(N.S.)    1084;    8 

Note:  12  L.R.A.  181.  Ann.   Cas.   410;   12   Ann.    Cas.   112; 

See  supra,  par.   28  et  see.,  41  et  Ann.  Cas.  1912C  890. 

seq.,  as  to  necessity  that  the  duty  be  4.  Note:     13     L.R.A.(N.S.)     1084. 

plain  and  the  right  sought  to  be  en-  But  see  the  following  paragraph, 
forced  clear. 
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requires  it  to  file  an  annual  statement  of  its  gross  receipts  and  pay 
a  certain  proportion  thereof  to  the  municipality  for  the  street  privi- 
leges, it  has  been  held  that  the  obligation  of  the  corporation  in  this 
respect  arises  solely  out  of  contract  and  mandamus  does  not  lie  to 
enforce  it.*  And  the  same  has  been  held  true  where  a  street  rail- 
way company,  in  return  for  the  privilege  permitting  it  to  occupy  a 
street,  agreed  to  keep  the  street  in  repair.*  It  has  been  held  that 
where  ordinances  do  not  possess  any  legislative  force  with  regard 
to  the  fare  which  a  street  railway  company  may  collect  for  transporta- 
tion, and  their  efficacy  is  derived  wholly  from  the  assent  of  the  com- 
pany thereto  given  as  a  condition  upon  which  certain  privileges  were 
granted  by  the  city,  the  ordinances  and  the  assent  thereto  constitute 
a  contract,  and  the  right  to  transfers  created  under  the  contract  ia 
essentially  private  and  cannot  be  enforced  by  mandamus.'  A  statute 
may  give  a  remedy  by  mandamus  to  enforce  contract  obligations  on 
the  part  of  corporations  which  have  entered  into  such  obligations 
under  the  charter  under  which  they  do  business.®  And  it  has  been 
held  by  the  federal  supreme  court  that  a  statute  of  a  state^author- 
izing^  the  enforcement  by  mandamus  without  a  jury  of  contracts 
by  corporations  with  municipal  corporations  with  reference  to  the 
paving,  grading,  repairing,  etc.,  of  streets,  highways,  bridges,  etc., 
simply  gives  an  additional  remedy  to  the  party  entitled  to  perform- 
ance, without  impairing  any  substantial  right  of  the  other  party,  and 
not  impairing  the  obligation  of  the  contract  sought  to  be  enforced 
within  the  meaning  of  the  provision  of  the  federal  constitution  against 
the  impairment  of  the  obligation  of  contracts.* 

64.  Qualifications  of  General  Rule. — ^Notwithstanding  the  principles 
stated  in  the  preceding  paragraph,  there  are  numerous  decisions  which 
hold  that  a  public  service  corporation  entering  into  certain  additional 
contractual  relations  beyond  the  requirements  of  its  charter  may  be 
compelled  to  fulfil  such  contracts  by  mandamus.**  And  as  a  gen- 
eral rule  where  there  is  a  grant,  and  an  acceptance  by  a  corporation 
of  an  ordinance  conferring  street  privileges  and  involving  the  per- 
formance of  acts  in  the  nature  of  duties  or  services  to  the  public 
as  a  condition  of  the  grant,  the  corporation  accepting  the  franchise 
may  be  compelled  by  mandamus  to  perform  the  duty  so  enjoined; 

5.  Chicago    v.    Chicago    Telephone       7.  Note:  12  Ann.  Cas.  112. 

Co.,  230  III.  157,  82  N.  E.  607,  12  8.  Notes:    37    A.    S.    R.    320;    IS 

Ann.  Cas,  109,  13  L.R.A.(N.S.)  1084.  L.R.A.(N.S.)  1085;  8  Ann.  Cas.  412. 

6.  Note:  13  L.R.A.(N.S.)  1084.  9.  New  Orleans  City,  etc.,  R.  Co.  v. 
Where  by  reason  of  the  construction  Louisiana,  157  U.  S.  219,  15  S.  Ct. 
of  a  railroad  or  the  like  across  high-  581,  39  U.  S.  (L.  ed.)  679.  See  Con- 
ways  they  are  rendered  dangerous,  the  stitutional  Law,  vol.  6,  p.  355  et 
duty  of  remed3dng  such  dangerous  con-  seq.,  as  to  the  general  constitutionality 
dition  is  in  the  nature  of  a  public  of  statutes  modifying  remedies  on 
duty  enforceable  by  mandamus.     See  existing  contracts! 

infra,  par.  74.  10.  Note:  13  L.R.A.(N.S.)   1085. 
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obligations  so  imposed  are  not  to  be  deemed  purely  contractual  obli- 
gations.^^ 

65.  Financial  Embarrassment  of  Corporation. — ^Where  the  per- 
formance of  the  public  duty  sought  to  be  enforced  against  a  private 
corporation  requires  the  expenditure  of  large  sums  of  money,  the 
view  is  taken  in  some  of  the  cases  that  if  the  corporation  is  finan- 
cially so  embarrassed  that  it  cannot  raise  the  money  necessary  to 
comply  with  the  mandate,  this  is  ground  for  denying  the  writ  for 
the  reason  that  mandamus  will  not  issue  to  compel  the  performance 
of  an  act  when  it  is  apparent  that  the  parties  against  whom  it  is  to 
be  directed  have  no  power  to  comply  therewith.^*  On  the  other 
hand,  the  view  is  taken  in  other  cases  that  although  the  lack  of 
funds  may  be  a  defense  to  the  infliction  of  punishment  for  disobedi- 
ence of  the  mandate,  it  is  not  conclusive  grounds  against  its  issuance 
in  the  discretion  of  the  court;  and  tins  has  been  held  true  though 
a  statute  expressly  provided  that  mandamus  will  not  be  granted  when 
it  is  manifest  that  the  writ  would,  for  any  cause,  be  nugatory  or 
fruitless.^* 

66.  Remunerative  Character  of  Services  and  Remuneration  There* 
for.; — The  fact  that  the  performance  of  the  particular  duty  sought 
to  be  enforced  will  not  be  remunerative  is  not  a  defense  to  the  issu- 
ance of  the  writ,  if  the  duty  is  clearly  imposed  on  the  corporation, 
for  it  cannot  consistently  keep  its  franchise  and  refuse  to  perform 
the  duties  incident  thereto,  for  the  mere  reason  that  such  perform- 
ance would  be  unremunerative.**  Though  public  service  corpora- 
tions are  under  a  duty  to  furnish  service  to  the  public  for  a  reason- 
able compensation,  it  is  generally  recognized  that  the  courts  have 
no  inherent  power  to  fix  the  compensation  to  be  charged  by  them 
for  services  to  be  rendered  in  the  future,  as  this  is  a  legislative  rather 
than  a  judicial  function.^*^  Therefore  it  follows  that  when  it  is 
sought  to  c(»npel  by  mandamus  a  quAai  public  corporation  to  render 
services,  tiie  court  cannot  in  such  proceeding  determine  the  remunerar 

11.  People  V.  Suburban  R.  Co.,  178  Notes :  37  A.  S.  R.  322 ;  12  L.R. A. 
IlL  594,  53  N.  E.  349,  49  L.R.A.  650;  181;  24  L.R.A.  566;  13  L.R.A.(N.S.) 
Chicago  V.  Chicago  Telephone  Co.,  230    322 ;  12  Ann.  Cas.  369. 

111.  157,  82  N.  E.  607,  12  Ann.  Cas.  13.  Savannah,    etc..    Canal    Co.    v. 

109,  13  L.R.A.(N.S.)  1084;  Vandalia  Shuman,  91  Ga.  400,  17  S.  E.  937,  44 

R.  Co.  V.  State,  166  Ind.  219,  76  N.  A.  S.  R.  43.     See  supra,  par.  54  et 

E.  980,  117  A.  S.  R.  370;  Oklahoma  seq^  as  to  inability  to  comply  with  the 

City  V.  Oklahoma  R.  Co.,  20  Okla.  1,  writ  as  ground  for  its  denial. 

93  Pac.  48,  16  L.R.A.(N.S.)   651.  14.  Savannah,    etc..    Canal    Co.    v. 

Notes:  125  A.  S.  R.  513;  12  Ann.  Shuman,  91  Ga.  400,  17  S.  E.  937,  44 

Cas.  112.  A.  S.  R.  43;  Potwin  Place  v.  Topeka 

12.  State  V.  Dodge  City,  etc.,  R.  Co.,  R.  Co.,  51  Kan.  609,  33  Pac.  309,  37 
53  Kan.  329,  36  Pac.  755,  24  L.R.A.  A.  S.  R.  312. 

564;  Benton  Harbor  v.  St.  Joseph,  15.  See  Corporations,  vol.  7,  p. 
etc.,  R.  Co.,  102  Mich.  386,  60  N.  W.  615.  See  also  Ann.  Cas.  1916B  289 
758,  47  A.  S.  R.  553,  26  L.R.A.  245.   note. 
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tion  which  the  corporation  may  charge  for  the  services  which  it  may 
direct  the  corporation  to  render ;  ^*  still  a  writ  directing  the  perform- 
ance of  the  services  may  issue,  leaving  the  corporation  the  right  to 
charge  a  reasonable  compensation  therefor.^'  In  case,  however,  where 
a  statute  had  established  a  public  service  commission  with  power  to 
fix  the  rates  chargeable  by  the  corporation,  and  it  is  sought  to  compel 
the  corporation  to  furnish  service  for  a  less  rate  than  that  estab- 
lished by  it,  it  has  been  held  that  the  remedy  for  determining  the 
reasonableness  of  the  rate  so  fixed  was  adequate  and  the  writ  there- 
fore should  not  issue.^®  If  the  maximum  rat«  has  been  fixed  by 
law,  the  charter,  or  the  grant  of  the  franchise,  the  writ  may  require 
the  services  to  be  rendered  for  a  compensation  not  exceeding  such 
rate.**  Thus  in  case  of  a  water  company  where  the  maximum  rate 
chargeable  is  fixed  in  the  grant  by  the  municipality  of  the  privilege 
of  using  the  streets,  the  company  may  be  compelled  by  mandamus 
to  conform  to  such  charges;  this  is  not  the  enforcement  by  such 
proceeding  of  purely  contract  rights.*^ 

67.  Taxation. — Sometimes  the  duty  is  imposed  on  a  private  cor- 
poration to  furnish  a  list  of  its  stockholders  and  the  amount  of  stock 
held  by  each  for  the  purpose  of  taxation  and  it  is  held  that  a  com- 
pliance with  this  obligation  may  be  enforced  by  mandamus;  and 
where  a  statute  requires  the  corporation  to  pay  the  tax  assessed  upon 
its  capital  stock,  deducting  the  taxes  so  paid  from  the  dividends  of 
the  stockholder  liable,  it  has  been  held  that  it  may  be  compelled 
by  mandamus  to  do  so.*  On  the  other  hand,  it  is  held  in  regard  to 
the  return  of  corporate  property  for  taxation  that  if  the  statutes 
have  provided  another  adequate  remedy,  in  case  of  a  nonreturn  of 
its  property  by  a  corporation,  mandamus  will  not  lie  to  compel  it 
to  make  a  return,  though  it  is  recognized  that  if  no  remedy  had  been 
provided  for  by  the  statutes  in  case  of  a  failure  to  make  the  return, 
mandamus  would  lie  to  compel  a  return.* 

16.  Cumberland  Telephone,  etc.,  Co.  Me.  496,  62  Atl.  136,  1  L.R.A.(N.S.) 
V.  Morgan's  L.,  etc.,  R.   Co.,  61  La.    963. 

Ann.   29,   24    So.    803,   72   A.    S.   R.  Note:  12  L.R.A.  182. 

442.  20.  Robbins  v.  Bangor  R.,  etc.,  Co., 

17.  Cumberland  Telephone,  etc.,  Co.  100  Me.  496,  62  Atl.  136,  1  L.R.A. 
V.  Morgan's  L.,  etc.,  R.   Co.,  51 'La.  (N.S.)  963. 

Ann.  29,  24  So.  803,  72  A.  S.  R.  442;  1.  Note:  37  A.  S.  R.  318.     " 

Haugen  v.  Albina  Light,  etc.,  Co.,  21  As  to  the  power  of  the  legislature 

Ore.    411,    28    Pac.    244,    14    L.R.A.  to  compel  a  corporation  to  pay  the  tax 

424.  assessed  upon  its  corporate  stock  and 

18.  Nebraska  Telephone  Co.  v.  State,  deduct  the  amount  from  the  dividends 
55  Neb.  627,  76  N.  W.  171,  45  L.R.A.  of  the  stockholder  liable  for  the  tax, 
113.  see  Taxation. 

19.  People  V.  Suburban  R.  Co.,  178  2.  Louisville,  etc.,  R.  Co.  v.  State, 
111.  594,  53  N.  E.  349,  49  L.R.A.  650;  25  Ind.  177,  87  Am.  Dec.  358. 
Robbins  v.  Bangor  R.,  etc.,  Co.,  100 
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68.  Orders  of  Public  Service  Commissioners. — ^In  many  jurisdic- 
tions the  statutes  have  provided  for  a  supervisory  regulation  of  public 
service  corporations,  especially  railroads,  by  a  body  or  board  commonly 
known  as  the  public  service  commissioners  or  railroad  commission- 
ers,* and  the  question  whether  mandamus  will  lie  to  compel  a  rail- 
road company  or  other  public  service  corporation  to  comply  with 
an  order  of  the  commissioners  seems  to  depend  primarily  upon 
whether  the  order  imposes  an  absolute  duty  upon  the  corporation 
to  comply  tlierewith  or  is  merely  advisory.  If  the  order  is  regarded 
as  advisory  merely  mandamus  will  not  lie.*  On  the  other  hand,  if 
the  order  is  made  binding  upon  the  corporation  and  an  absolute  duty 
imposed  upon  it  to  comply  therewith,  mandamus  may  issue  to  compel 
compliance.*  Where  the  public  service  commission  has  made  a  valid 
order  requiring  several  railroads  to  join  in  the  erection  of  a  union 
depot,*  and  one  of  the  railroads  involved  is  in  the  hand  of  receiv- 
ers appointed  by  a  federal  court,  previous  leave  to  such  court  is  not 
necessary  to  the  maintenance  of  mandamus  proceedings  to  compel 
the  receivers  to  obey  the  order,  in  view  of  the  federal  statute,  pro- 
viding that  every  receiver  appointed  by  a  federal  court  may  be  sued 
in  respect  of  any  act  or  transaction  of  his  in  carrying  on  the  busi- 
ness connected  with  the  property  in  his  care  without  previous  leave 
of  court. ^  An  order  of  the  public  service  commission  has  been  held 
enfor€eable  by  mandamus  though  a  proceeding  in  equity  to  review 
it  is  pending.* 

69.  Parties  Generally.-^It  is  the  general  rule  that  a  private  per- 
son may  by  mandamus  enforce  the  performance  by  a  corporation 
of  a  public  duty  as  to  matters  in  which  he  has  a  special  interest.* 

3.  See  CoRPOBATiOKS,  v<d.  7,  p.  619;  7.  Alabama  Bailroad  Commission  y. 
Gas,  vol.  12,  p.  898;  Railroads.  Alabama  Great  Southern  R.  Co.,  185 

4.  State  V.  Missouri  Pac.  R.  Co.,  55  Ala.  354,  64  So.  13,  L.R.A.1915D  98. 
Kan.  708,  41  Pac.  964,  49  A.  S.  B.  As  to  the  general  necessity  for  leave  of 
278,  29  L.R.A,  444.  court  in  case  of  actions  against  re- 
Note:  13  L.R.A.(N.S.)  322.  ceivers,  see  Receivers. 

5.  Alabama  Railroad  Commission  v.  8.  Detroit,  etc.,  R.  Co.  v.  Michigan 
Alabama  Great  Southern  R.  Co.,  185  R.  Commission,  240  U.  S.  564,  36  S. 
Ala.  354,  64  So.  13,  L.R.A.1915D  98;  Ct.  424,  60  U.  S.  (L.  ed.)  802  (re- 
State  v.  Parsons  St.  R.,  etc.,  Co.,  81  f erring  to  Michigan  authority). 
Kan.  430,  105  Pac.  704,  28  L.R.A.  9.  Savannah,  etc.,  Canal  Co.  v. 
(N.S.)  1082;  Railroad  Com'rs  v.  Port-  Shuman,  91  Ga.  400,  17  S.  E.  937,  44 
land,  etc.,  R.  Co.,  63  Me.  269,  18  Am.  A.  S.  R.  43;  Portland  Natural  Gas, 
Rep.  208;  State  v.  Minneapolis,  etc.,  etc.,  Co.  v.  State,  136  Ind.  54,  34  N. 
R.  Co.,  80  Minn.  191,  83  N.  W.  60,  89  E.  818,  21  L.R.A.  639;  Robbins  v, 
A.  S.  B.  514,  affirmed  186  U.-  S.  257,  Bangor  R.,  etc.,  Co.,  100  Me.  496,  62 
22  S.  Ct.  900,  46  U.  S.  (L.  ed.)  1151,  Atl.  136,  1  UR.A.(N.S.)  963;  State 
89  A.  S.  R.  527  note.  v.  Spokane  St.  R.  Co.,  19  Wash.  518, 

6.  See  Railroads,  as  regards  the  53  Pac.  719,  67  A.  S.  R.  739,  41  L.R.A. 
establishment  of  union  depots  gener-  515;  State  v.  Janesville  St.  B.  Co., 
ally.  87  Wis.  72,  57  N.  W.  970,  41  A.  S.  R. 
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Still  it  has  been  held  that  if  the  duty  sought  to  be  enforced  is  a 
public  duty  and  its  nonperformance  does  not  injuriously  affect  the 
public,  but  is  rather  a  benefit  to  the  public,  an  individual  cannot 
enforce  its  performance,  though  as  an  individual  he  may  suffer 
a  special  injury.*®  Thus  where  a  change  in  the  location  of  the  route 
of  a  railroad  company,  though  unauthorized,  results  in  fact  in  a 
benefit  to  the  general  public,  an  indindual  whose  private  Interests 
are  injuriously  affected  cannot,  imder  the  pretense  of  vindicating 
and  enforcing  a  public  right,  maintain  mandamus  to  compel  the 
company  to  return  to  its  original  route.**  Where  a  municipal  cor- 
poration is  specially  interested  in  the  performance  of  a  public  duty 
by  a  public  service  corporation  it  may  ordinarily  institute  the  pro- 
ceedings to  enforce  such  duty.**  Thus  the  municipality  is  suffi- 
ciently interested  in  the  performance  of  the  duty  of  a  railway  com- 
pany to  sprinkle  its  roadbed  in  streets  as  to  authorize  it  to  institute 
proceedings  to  enforce  such  duty.*'  Where  the  purpose  of  the  writ 
is  to  compel  the  performance  by  the  corporation  of  a  public  duty 
the  writ  is  properly  directed  to  the  corporation  in  its  corporate  name, 
for  the  reason  that  the  corporate  officers  whose  official  duty  it  may 
be  to  see  that  the  corporation  performs  the  duty  sought  to  be  enforced 
may  not  b6  known.** 

Railroad  Corporations  and  the  Like 

70.  In  General. — As  regards  duties  to  the  public  the  remedy  has 
most  frequently  been  resorted  to  to  compel  a  railroad  company 
to  perform  its  public  duties,  and  is  generally  recc^nized  as  a  proper 
remedy  for  such  purpose  when  no  other  adequate  remedy  exists.** 
In  this  respect,  the  writ  may  be  granted  to  enforce  the  performance 
of  a  duty  to  the  public  imposed  by  law  whether  such  duty  be  pre- 
scribed by  statute  or  charter  in  express  terms,  or  is  raised  by  impli- 

23,   22  L.R.A.   759    (holding   that   a  47  Neb.  549,  66  N.  W.  624,  53  A.  S. 

telephone  company  may  sue  to  compel  R.  567,  41  L.R.A.  481 ;  Bridgeton  v. 

an  electric  street  railway  company  to  Bridgeton,  etc.,  Traction  Co.,  62  N. 

place  guard  wires  where  the  latter's  J.  L.  592,  43  Atl.  715,  45  L.R.A.  837; 

electric  wires  cross  the  wires  of  the  State  v.  Milwaukee  Electric  Ry.,  etc., 

former).  Co.,  144  Wis.  386, 129  N.  W.  623,  140 

10.  Crane  v.  Chicago,  etc.,  R.  Co.,  A.  S.  R.  1025. 

74  la.  330,  37  N.  W.  397,  7  A.  S.  R.  13.  State  v.  Milwaukee  Electric  Ry., 

479.    See  infra,  par.  271  et  seq.,  as  to  etc.,  Co.,  144  Wis.  386, 129  N.  W.  623, 

the  proper  persons  to  institute  man-  140  A.  S,  R.  1025. 

damns  proceedings  generally.  14.  State  v.  Chicago,  etc.,  R.  Co.,  79 

11.  Crane  v.  Chicago,  etc.,  R.  Co.,  Wis.  259,  48  N.  W.  243,  12  L.R.A. 
74  la.  330,  37  N.  W.  397,  7  A.  S.  R.  180.       . 

479.  16.  State  v.  Atlantic  Coast  Line  R. 

12.  Potwin  Place  v,  Topeka  R.  Co.,  Co.;  53  Fla.  650,  44  So.  213,  12  Ann, 
51  Kan.  609,  33  Pac.  309,  37  A.  S.  Cas.  359,  13  L.R.A.  (N.S.)  320;  Peo- 
R.  312;  Chicago,  etc.,  R.  Co.  v.  State,  pie  v.  St.  Louis,  etc.,  R.  Co.,  176  III. 
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cation  of  law  from  the  nature  of  the  public  duty  authorized  by  law 
to  be  performed.**  It  is  held  that  mandamus  will  lie  to  compel 
a  railroad  or  street  railway  company  to  perform  its  duty  to  sprinkle 
its  roadbed  in  streets,  and  in  this  connection  it  has  been  held  that 
it  cannot  be  said  that  the  question  is  a  moot  one  because  the  proceed- 
ing is  heard  at  a  time  during  certain  months  when  such  sprinkling 
is  not  required,  upon  the  ground  that  when  next  required  the  com* 
pany  may  do  its  duty,  when  it  appears  that  it  has  refused  to  do  so 
for  a  number  of  years.*  ^  On  the  other  hand,  mandamus  to  compel 
a  railroad  corporation  to  do  a  particular  act  in  constructing  its  road 
or  buildings,  or  in  running  its  trains,  or  in  performing  any  other 
act,  can  be  issued  only  when  there  is  a  specific  legal  duty  on  its 
part  to  perform  that  act,  and  clear  proof  of  a  breach  of  that  duty.*^ 
In  England  mandamus  has  been  held  an  appropriate  remedy  to 
compel  a  railroad  company  which  has  taken  private  property  for 
purposes  of  the  railway  to  take  steps  to  assess  the  property  owners' 
damages  or  to  take  up  the  award.** 

71.  Performance  of  Duty  as  Common  Carrier  Generally. — ^A  com- 
mon  carrier  such  as  a  railroad  company  or  the  like  owes  a  duty  to 
the  public,  without  discrimination,  to  accept  and  carry  for  individ- 
uals property  duly  presented  to  it  for  transportation,*®  and  according 
to  the  better  view  it  may  be  required  to  perform  this  duty  by  man- 
damus'at  the  suit  of  a  person  whose  property  it  wrongfully  refuses 
to  transport  or  against  whom  it  makes  discriminations.*  In  such  a 
case  though  the  carrier  is  liable  for  breach  of  this  duty  in  an  action 

512,  52  N.  E.   292,  35  L.R. A.   656 ;  tonio  St«  R.  Co.  v.  State,  90  Tex.  520, 

Railroad  Com'rs  v.  Portland,  etc.,  R.  39  S.  W.  926,  69  A.  S.  R.  834,  35 

Co.,  63  Me.  209,  18  Am.  Rep.  208;  L.R.A.  662. 

People  V.  Albany,  etc.,  R.  Co.,  24  N.  Note:  37  A.  S.  R.  321. 

Y.  261,  82  Am.  Dec.  295;   State  v.  19.  Note:   16   Eng,  Rul.   Cas.   780, 

North  Eastern  R.  Co.,  9  Rich.  L.  (S.  795.     See  infra,  par.  140,  as  to  use 

C.)  247,  67  Am.  Dec.  551.  of  mandamus  as  applied  to  eminent 

Notes:  82  Am.  Dec.  302;  37  A.  S.  domain  proceedings  generally. 

R.  321 ;  12  L.R.A.  180.  20.  See  Carriers,  vol.  4,  p.  565  et 

See  infra,  following  piaragraphs  re-  seq. 

lating  to  particular  duties.  1.  Savannah,    etc..    Canal    Co.    v. 

16.  State  V.  Atlantic  Coast  Line  R.  Shuman,  91  Ga.  400,  17  S.  E.  937,  44 
Co.,  53  Fla.  650,  44  So.  213,  12  Ann.  A.  S.  R.  43;  Southern  Exp.  Co.  v. 
Cas.  359,  13  L.R.A.(N.S.)  320,  R.  M.  Rose  Co.,  124  Ga.  581,  53  S.  E. 

17.  State  V.  Milwaukee  Electric  Ry.,  185,  5  L.R.A.(N.S.)  619;  Chicago, 
etc.,  Co.,  144  Wis.  '386,  129  N.  W.  etc,  R.  Co.  v.  People,  56  111.  365,  8 
623,  140  A.  S.  R.  1025.  Am.  Rep.  690 ;  Cmnherland  Telephone, 

18.  Northern  Pac.  R.  Co.  v.  Wash-  etc.,  Co.  v.  Morgan's  L.,  etc.,  R.  Co., 
ington,  142  U.  S.  492,  12  S.  Ct.  283,  51  La.  Ann.  29,  24  So.  803,  72  A.  S. 
35  U.  S.  (L.  ed.)  1092;  Chicago,  etc.,  R.  442;  Loraine  v.  Pittsburg,  etc.,  R. 
R.  Co.  V.  People,  152  111.  230,  38  N.  Co.,  205  Pa.  St.  132,  54  Atl.  580,  61 
E.  562,  26  JjHJ^.  224;  People  v.  St.  L.R.A.  502;  State  v.  White  Oak  R. 
Louis,  etc.,  R.  Co.,  176  111.  512,  52  Co.,  65  W.  Va.  15,  64  S.  E.  630,  28 
N.  E.  292,  35  L.R.A.  656;   San  An-  L.R.A.  (N.S.)   1013.     See  also  People 
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of  damages,  to  the  person  injured,  the  latter  cannot  be  driven  to 
such  an  action  nor  th^i  conipany  relieved  of  the  specific  legal  duty 
by  responding  in  damages,  as  this  does  not  ordinarily  furnish '  an 
adequate  remedy.*  And  it  has  been  held  that  the  fact  that  a  munici- 
pality, the  point  of  destination,  has  passed  an  invalid  ordinance 
restricting  the  delivery  of  the  character  of  merchandise  whose  trans- 
portation is  sought  to  be  enforced  is  not  ground  for  denying  the 
writ*  On  the  theory,  however,  that  the  remedy  at  law  is  adequate 
it  has  been  held  that  a  railroad  company  will  not  be  compelled  by 
mandate  to  receive  and  transport  freight  without  charging  discrim- 
inating rates,  when  the  statute  makes  it  liable  to  the  party  injured 
in  double  the  amount  of  every  overcharge.*  Though  an  individ* 
ual  may  be  denied  the  transportation  of  his  property,  this  does  not 
necessarily  call  for  the  issuance  of  a  mandamus  at  his  instance. 
Thus  if  a  railroad  corporation,  by  reason  of  storms,  floods,  or  other 
disaster,  is  unable  to  perform  its  duty  to  the  public  in  supplying 
cars  to  shippers,  or  because  of  sudden  demands,  beyond  what  could 
have  been  anticipated  by  reasonable  foresight  and  prudence,  or  by 
congestion  of  traffic  beyond  reasonable  expectations,  and  shippers' 
demands  cannot  be  immediately  responded  to,  the  court,  in  the  exer- 
cise of  a  proper  discretion,  will  refuse  the  writ,  and  leave  the  com- 
plaining party  to  his  remedy  at  law  or  in  equity.*  When  an  individ- 
ual is  denied  the  right  to  have  equal  facilities  furnished  him  by  a 
railroad  company,  he  may,  as  in  other  cases  where  individuals  are 
specially  injured  by  the  nonperformance  of  a  legal  duty,*  himself 
apply  for  a  writ  or  become  the  relator  in  the  proceedings ;  ^  and  this 
right  is  not  taken  away  by  a  statute  which  provides  that  when  the 
writ  is  sought  to  procure  the  performance  of  a  public  duty  only  the 
proceeding  shall  be  in  the  name  of  the  commonwealth  on  the  rela- 
tion of  the  attorney  general,  when  it  also  provides  that  it  shall  issue 

V.  Chicago,  etc.,  R.  Co.,  55  111.  95,  8  delivery  of  intoxicating  liquors  within 

Am.  Rep.  631.  the  municipality). 

Notes:  37  A.  S.  R.  320;  72  A.  S.  4.  Note:    37    A.    S.    R.    320.      See 

R.  453;  12  L.R.A.  182;  8  L.R.A.(N.S.)  supra,  par.  44  et  seq.,  as  to  the  ade- 

114;  28  L.R.A.(N.S.)  1013;  16  Eng.  quacy   of   other  remedies   as   ground 

Rul.  Cas.  783.  for  denying  mandate  generally. 

2.  Southern  Exp.  Co.  v.  R.  M.  Rose  5.  Loraine  v.  Pittsbui^,  etc.,  R.  Co., 
Co.,  124  Ga.  581,  53  S.  E.  185,  5  205  Pa.  St.  132,  54  AtL  580,  61 
L.R.A.(N.S.)    619;   Cumberland  Tele-  L.R.A.  502. 

phone,  etc.,  Co.  v.  Morgan's  L.,  etc.,  Note:  13  L.R.A.(N.S.)  320. 

R.  Co.,  51  La.  Ann.  29,  24  So.  803,  72  6.  See  infra,  par.  271  et  seq.,  as  to 

A.  S.  R.  442.  parties  generally. 

3.  Southern  Exp.  Co.  v.  R.  M.  Rose  7.  Southern  Exp.  Co.  v.  R.  M.  Rose 
Co.,  124  Ga.  581,  53  S.  E.  185,  5  L.R.A.  Co.,  124  Ga.  581,  53  S.  E.  185,  5 
(N.S.)  619  (invalid  ordinance  impos-  L.R.A. (N.S.)  619;  Loraine  v.  Pitts- 
ing  a  license  fee  on  common  carriers  burg,  etc.,  R.  Co.,  205  Pa.  St.  132,  54 
engaged  in  the  transportation  to  and  Atl.  580,  61  L.R.A.  502. 
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on  the  application  of  a  person  beneficially  interested.®  So  in  case 
of  a  sale  of  commodities  by  a  merchant  to  be  shipped  by  the  seller 
to  the  purchaser,  the  seller  has  been  held  to  have  such  a  special 
interest  in  their  shipment  as  will  enable  him  to  apply  for  a  writ 
to  compel  a  common  carrier  to  transport  such  commodities.^ 

72.  Character  of  Particular  Service. — ^Though  the  character  of  the 
service  sought  to  be  enforced  is  not  of  the  same  character  as  that 
rendered  to  the  general  public,  still  if  it  is  of  such  a  character  that 
it  falls  within  the  legal  duty  of  the  company  to  render,  mandamus 
may  issue  to  compel  itfi  performance ;  ^®  and  in  such  a  case  the  fact 
that  the  court  cannot  fix  the  compensation  therefor  is  not  ground 
for  denjdng  the  writ,  as  the  company  may  be  left  free  to  charge  for 
its  services,  upon  a  quantum  meruit.^^  Thus  a  railway  company 
may  be  required  to  deliver  grain  to  elevators  along  its  line  without 
discrimittation,**  but  the  duty  imposed  upon  a  railroad  company 
does  not,  as  a  general  rule,  extend  to  transportation  beyond  its  own 
lines  and  it  has  been  held  that  the  company  will  not  be  compelled 
by  mandamus  to  convey  grain  in  bulk  and  deliver  it  to  an  elevator 
situate  oflf  its  line  though  it  can  acquire  access  to  such  elevator  over 
tracks  owned  by  another  company  by  paying  trackage  but  which 
do  not  form  a  part  of  its  owp  line.^'  Still  it  is  held  that  the  writ 
will  lie  to  compel  it  to  deliver  at  an  elevator  situated  upon  tracks 
operated  in  common  with  other  companies,  notwithstaiiding  the 
delivery  may  be  at  an  additional  expense,  and  the  company  may 
have  contracted  with  other  elevators  for  exclusive  delivery  to  them.^* 
It  has  also  been  held  that  the  duty  of  a  railway  company  to  furnish 
express  facilities  to  an  express  company  doing,  or  wishing  to  do, 
business  over  its  line  may  be  coerced  by  the  writ.**  And  it  has 
been  held  that  when  the  only  means,  of  access  to  market  for  the 
product  of  a  coal  mine  is  over  the  defendant's  railroad,  mandamus 
will  lie  to  compel  it  to  furnish  cars  which  it  refuses  to  do  except 
upon  conditions  which  are  illegal,  as  there  is  no  obstacle  in  framing 
the  writ  so  as  to  compel  the  continuance  of  such  duty  on  the  ground 
that  the  order  or  decree  would  necessarily  be  too  indefinite  to  remedy 

1  Loraine  v.  Pittsburg,  etc.,  R.  Co.,  66  HI.  365,  8  Am.  Rep.  690. 

205  Pa.  St.  132,  54  Atl.  580,  61  L.R. A.  Note :  12  L.R.A.  182. 

502.  13.  People  v.  Chicago,  etc.,  R.  Co., 

9.  Southern  Exp.  Co.  v.  R.  M.  Rose  55  111.  95,  8  Am.  Rep.  631,  explained 
Co.,  124  Ga.  581,  63  S.  E.  186,  5  in  the  later  case  of  Chicago,  etc.,  R. 
L.R.A.{N.S.)  619.  Co.  v.  People,  56  111.  365,  8  Am.  Rep. 

10.  Cumberland  Telephone,  etc.,  Co.    690. 

V.  Morgan's  L.,  etc.,  R.  Co.,  51  La.  Note :  72  A.  S.  R.  453. 

Ann.  29,  24  So.  803,  72  A.  S.  R.  442.  14.  Chicago,  etc.,  R.  Co.  v.  People, 

,  11.  Cumberland  Telephone,  etc.,  Co.  56  111.  365,  8  Am.  Rep.  690,  distin- 

▼.  Morgan's  L.,  etc.,  R.  Co.,  51  La.  guishing  People  v.  Chicago,  etc.,  R. 

Ann.  29,  24  So.  803,  72  A.  S.  R.  442.  Co.,  55  111.  95,  8  Am.  Rep.  631. 

12.  Chicago,  etc.,  R.  Co.  v.  People,  15.  Note:  37  A.  S.  R.  321. 
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remedy  to  enforce  this  duty.*  It  may  also  be  compelled  by  man* 
damiis  to  perform  its  duty  to  bridge  or  construct  an  aqueduct  under 
its  tracks  where  they  cross  streets  and  highways  and  to  construct 
and  maintain  suitable  approaches  to  and  to  keep  the  same  in  proper 
repair.^®  Mandamus  is  also  an  appropriate  remedy  to  compel  a 
water  or  canal  company  to  construct  and  keep  in  repair  a  bridge  across 
its  ditch  if  such  duty  is  imposed  by  statute,  and  it  refuses  to  ^comply 
with  an  order  of  a  board  of  supervisors  requiring  the  erection  of 
a  bridge  by  such  corporation.^^  Likewise  it  is  held  an  appropriate 
remedy  to  compel  a  railway  company  to  perform  its  duty  as  to  the 
fencing  of  its  track,^'  the  construction  of  cattle  guards,^*  and  the 
construction  of  farm  crossings.^* 

75.  Adequacy  of  Other  Remedies;  Mode  of  Doing  Work* — ^It  has 
been  held  that  mandamus  will  lie  to  compel  a  railroad  company 
to  perform  its  duty  of  so  constructing  its  road  in  crossing  navigable 
streams  as  not  to  interfere  with  navigation,  though  it  may  be  sub- 
jected to  indictment  for  obstructing  navigation,  as  this  is  not  the 
ordinary  case  of  an  obstruction  placed  in  a  highway  which  may 
be  abated  as  a  nuisance,  but  the  obstruction  of  a  highway  by  a  rail- 
way and  in  the  free  use  of  both  the  public  interest  is  involved.** 
So  when  a  municipal  ordinance  granting  to  a  railway  company  privi- 
leges in  the  street  requires  it  to  construct  street  crossings,  the  fact 
that  the  municipality  is  given  the  right  on  the  company's  default 
to  do  the  work  and  recover  from  the  company  the  cost  thereof  and 
a  penalty  in  addition  does  not  prevent  the  enforcement  of  the  duty 

9.  Vandalia  R.  Co.  v.  State,  166  Co.,  80  Minn.  108,  83  N.  W.  32,  50 
Tnd.  219,  76  N.  E.  980,  117  A.  S.  R.  L.R.A.  656;  Chicago,  etc.,  R.  Co.  v. 
370 ;  State  v.  St.  Paul,  etc.,  R.  Co^  State,  47  Neb.  549,  66  N.  W.  624,  63 
35  Minn.  131,  28  N.  W.  3,  59  Am,  Rep.  A.  S.  R.  557,  41  L.R.A.  481 ;  People 
313;  Chicago,  etc.,  R.  Co.  v.  State,  v.  New  York,  etc.,  R.  Co.,  104  N.  Y. 
47  Neb.  549,  66  N.  W.  624,  53  A.  S.  58,  9  N.  E.  856,  58  Am,  Rep.  484 
R.  557,  41  L.R.A.  481;  People  v.  New  (approving  earher  case). 

York,  etc.,  R.  Co.,  104  N.  Y.  58,  9  Note :  37  A.  S.  R.  322. 

N.  E.  856,  58  Am.  Rep.  484  (referring  11.  Note:  37  A.  S.  R.  319. 

to  authorities) ;  State  v.  North  Eastern  12.  People  v.  New  York,  etc.,  R.  Co., 

R.  Co.,  9  Rich.  L.  (S.  C.)  247,  67  Am.  104  N.  Y.  58,  9  N.  E.  856,  58  Am. 

Dec.  551;  Houston,  etc.,  R.  Co.  v.  Dal-  Rep.    484    (approving    earlier   case). 

las,  98  Tex.  396,  84  S.  W.  648,  70  See  also  New  Orleans,  etc.,  R.  Co.  v. 

L.R.A.  850 ;  Moundsville  v.  Ohio  River  Mississippi,  112  U.  S.  12,  6  S.  Ct.  19, 

R.  Co.,  37  W.  Va.  92,  16  S.  E.  514,  28  U.  S.  (L.  ed.)  619. 

20  L.R.A.  161;  Oshkosh  v.  Milwaukee^  Notes:  37  A.  S.  R.  322;  12  L.R.A. 

etc.,  R.  Co.,  74  Wis.  534,  43  N.  W.  489,  181. 

17  A.  S.  R.  175.  13.  Note:  37  A.  S.  R.  322. 

Notes:  89  Am.  Dec.  736;  37  A.  S.  14.  State  v.  Chicago,  etc.,  R.   Co., 

R.  319,  321;  12  L.R.A.  181;  70  L.R.A.  79  Wis.  269,  48  N.  W.  243,  12  L.R.A. 

855;  16  Eng.  Rul.  Cas.  782.  ISO. 

10.  State  V.  St.  Paul,  etc.,  R.  Co.  36  15.  State  v.  North  Eastern  R.  Co^ 
Minn.  131,  28  N.  W.  3,  59  Am,  Rep.  9  Rich.  L.  (S.  C.)  247,  67  Am.  Dec. 
313;  State  v.  Minnesota  Transfer  R.  551. 
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by  mandamus.^*  And  it  has  been  held  that  neither  the  right  to 
maintain  actions  for  penalties  or  to  file  a  bill  in  equity  for  a  manda- 
tory injunction,  nor  the  fact  that  an  indictment  will  lie  because  of 
the  refusal  of  a  railroad  company  to  make  a  farm  crossing,  consti- 
tutes such  an  adequate  remedy  at  law  as  to  bar  a  writ  of  mandamus 
to  compel  its  construction.*'  Where  the  duty  is  imposed  upon  a 
railroad  company  as  regards  street  crossings  properly  to  "grade  and 
plank  or  gravel"  its  road  and  tracks  at  street  intersections,  the  com- 
pany has  in  the  first  instance  an  option  as  to  the  material  to  be  used 
in  making  a  proper  crossing,  still  when  it  has  refused  to  perform 
its  duty,  it  cannot  justly  complain  of  a  choice  of  materials  made 
by  the  court,  and  has  no  standing  to  object  that  the  mandate  requires 
it  to  plank  the  crossing.*® 

76.  Establishment  or  Continuaiice  of  Stations. — ^The  authorities 
are  not  in  accord  as  regards  the  extent  to  which  a  mandate  will  issue 
to  compel  railroads  to  erect  and  maintain  stations  at  particular  points 
along  its  line.**  The  difficulties  in  the  way  of  issuing  the  writ  for 
such  purpose  are  much  increased  when  it  is  sought  to  compel  the 
corporation  to  establish  or  to  maintain  a  station^  and  to  stop  its  trains 
at  a  particular  place  on  the  line  of  its  road.  The  location  of  sta- 
tions involves  a  comprehensive  view  of  the  interests  of  the  public, 
as  well  as  the  business  of  the  corporation  and  its  stockholders,  and 
a  consideration  of  many  circumstances,  which  are  more  appropriate 
to  be  determined  by  the  directors,  or,  in  case  of  abuse  of  their  dis- 
cretion, by  the  legislature,  or  by  administrative  boards  entrusted  by 
the  legislature  with  that  duty,  than  by  the  ordinarj^  judicial  tri- 
bunals.*® In  such  cases  the  proper  rule  appears  to  be  that  the  com- 
pany will  not  be  compelled  by  mandamus  to  build  a  station  at  a 
particular  place,  unless  there  is  a  specific  duty  to  do  so  imposed  by 
charter,  statute,  or  otherwise,  and  clear  proof  of  a  breach  of  such 
duty  and  if  the  alleged  duty  to  maintain  or  establish  a  station  is 
under  the  circumstances  of  the  case  doubtful,  the  writ  will  be  refused.* 
And  in  this  connection  it  has  been  held  that  a  railroad  corporation 
will  not  be  compelled  by  mandate  to  build  a  station  on  its  road  of 

1$.  Vandalia  B.  Co.  v.  State,  166  30,  20  L.R.A.  419  (referring  to  con- 

Ind.  219,  76  N.  E.  980,  117  A.  S.  R.  flicting  authorities  in  other  jnrisdic- 

370;  Houston,  etc.,  R.  Co.  v.  Dallas,  tions) ;    San   Antonio   St.   R.    Co.   v. 

98  Tex.  396,  84  S.  W.  648,  70  L.R.A.  State,  90  Tex.  520,  39  S.  W.  926,  59 

860.  A.  S.  R.  834,  35  L.R.A.  662  (referring 

17.  State  ▼.  Chicago,  etc.,  R.  Co.,  to  conflicting  authorities  in  other  juris- 
79  Wis.  259,  48  N.  W.  243,  12  L.R.A.  dictions). 

180.  Note:  12  Ann.  Cas.  369. 

18.  Vandalia  R.  Co.  v.  State,  166  20.  Norttiem  Pac.  R.  Co.  v.  Wash- 
Ind.  219,  76  N.  E.  980,  117  A.  S.  R.  ington  Territory,  142  U.  S.  492,  12  S. 
370.  Ct.  283,  35  U.  S.  (L.  ed.)  1092. 

19.  Florida,  etc.,  R.  Co.  v.  State,  1.  Northern  Pac.  R.  Co.  t.  Wash- 
31  Pla.  482,  13  So.  103,  34  A.  S.  R.  ington  Territory,  142  U.   S.  492,  12 
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sufficient  capacity  to  accommodate  the  passenger  and  freight  busi- 
ness of  that  place,  when  its  directors,  vested  with  a  discretion  in  the  . 
matter  under  the  general  law,  have  decided  not  to  build,  although 
it  is  conceded  by  the  corporation  that  its  station  already  built  is  not 
adequate  for  the  purposes  mentioned.'  Nor  will  mandamus  issue 
so  far  to  control  the  discretion  of  a  railroad  company  in  the  matter 
of  the  location  of  its  depot  as  to  indicate  in  any  case  the  exact  spot 
of  such  location.'  On  the  other  hand,  when  the  duty  of  establish- 
ing or  continuing  stations  at  points  which  the  public  necessity  requires 
is  imposed  by  the  company's  charter  or  a  general  law  and  is  clear 
under  the  circumstances  of  the  particular  case,  mandamus  is  held 
an  appropriate  remedy  to  enforce  this  duty ;  *  likewise  it  is  held 
an  appropriate  remedy  to  compel  the  continuance  of  a  station  which 
the  company  has  wrongfully  abandoned.*  As  regards  the  operation 
of  its  trains  mandamus  is  held  an  appropriate  remedy  to  compel  it 
to  stop  trains  at  stations  for  the  receipt  and  delivery  of  passengers 
and  freight.*  Contracts  between  individuals  and  railroad  compar 
nies  to  establish  stations  at  a  particular  place  without  attempting 
to  prohibit  the  establishment  of  other  stations  at  other  plaoes  as  the 
public  convenience  may  demand  are  as  a  general  rule  upheld  as 
valid,^  but  a  right  claimed  by  an  individual  under  such  a  contract 
is  a  private  right  as  distinguished  from  a  duty  owing  to  the  public, 
and  for  this  reason  mandamus  will  not  lie  at  the  instance  of  such 
individual  to  compel  the  company  to  establish  or  continue  a  station 
in  accordance  with  the  contract,  and  not  based  on  the  public  neces- 
sity.® 

77.  Equipment  of  Railroad. — It  has  been  said  that  the  writ  of 
mandamus  may  be  used  to  compel  the  furnishing  by  a  railroad  of 

S.  Ct.  283,  35  U.  S.   (L.  eA.)   1092;  556 ;  Railroad  Comers  ▼.  Portland,  etc., 

Mobile,  etc.,  B.  Co.  v.  People,  132  HI.  R.  Co.,  63  Me.  269,  18  Am.  Rep.  208 ; 

659,  24  N.  E.  643,  22  A.  S.  R.  556;  State   v.   Republican   Valley   R.    Co., 

Chicago,  etc.,  R.   Co.  v.  People,  152  17  Neb.  647,  24  N.  W.  329,  52  Am. 

lU.  230,  38  N.  E.  562,  26  L.R.A.  224.  Rep.  424. 

Notes:  37  A.  S.  R.  322;  12  L.R.A.  Notes:  37  A.  S.  R.  322;  12  Ann. 

181;  12  Ann.  Cas.  370.  Cas.  370. 

2.  People  V.  New  York,  etc.,  R.  Co.,  5.  Note:  37  A.  S.  R.  322. 

104  N.  Y.  58,  9  N.  E.  856,  58  Am.  6.  IlUnois  Cent.  B.   Co.  v.  People, 

Rep.  484.  143  111.  434,  33  N.  E.  173,  19  L.R.A. 

Note:  37  A.  S.  R.  320.  119,    reversed    on    another    point    in 

As  to  the  general  duty  of  railway  163  U.  S.  142,  16  S.  Ct.  1096,  41  U. 

companies     to     erect     and     maintain  S.  (L.  ed.)  107. 

stations,  see  Railroads.  Note:  37  A.  S.  R.  322. 

3.  Florida,  etc.,  R.  Co.  v.  State,  31  7.  See  Railroads. 

Fla.  482,  13  So.  103,  34  A.  S.  R.  30,       8.  Florida,  etc.,  R.  Co.  v.  State,  31 

20  L,R.A.  419.  Fla.  482,  13  So.  103,  34  A.  S.  R.  30, 

Note:  37  A.  S.  R.  320.  20  L.R.A.  419.     See  supra,  par.  43, 

4.  Mobile,  etc.,   R.    Co.   y.   People,  as  to  the  use  of  mandamus  to  enforoe 
132  III.  559,  24  N.  E.  643,  22  A.  S.  R.  contract  rights. 
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reasonably  sufficient  motive  power,  cars,  and  other  appliances  in  proper 
cases,  and  to  control  the  reasonably  prompt,  safe,  and  convenient  trans^ 
portation  of  freight  and  passengers  in  instances  sufficiently  specific  for 
the  application  of  the  writ,  when  there  is  no  other  adequate  remedy 
given  by  law.*  But  in  the  nature  of  things  there  can  be  no  fixed 
standard  as  to  these  matters  and  a  large  discretion  in  such  cases 
must  be  left  to  the  management  of  the  road  and  the  supervision  of 
the  state  tribunal  specially  charged  with  that  duty.^* 

78.  Operation  of  Railroad  of  Street  Railway. — ^Mandamus  has 
frequently  been  held  a  proper  remedy  to  compel  railroad  companies, 
including  street  railways,  to  operate  their  roads  as  required  by  law,^^ 
though  it  is  recognized  that  a  large  discretion  is  vested  in  the  com- 
pany as  to  the  manner  in  which  the  road  shall  be  operated.^*  Ordi- 
narily a  railroad  company  owes  a  duty  to  the  public  to  operate  its 
road,^*  and  when  it  wrongfully  abandons  the  operation  of  a  part 
of  its  road  mandamus  is  held  an  appropriate  remedy  to  compel  its 
resumption,^*  and  a  prior  demand  for  such  resumption  is  not  neces- 
sary to  sustain  the  proceeding.^*  It  has  been  held  that  the  duty 
of  furnishing  a  separate  train  for  passenger;?  is  implied  in  the  duty 
of  a  railroad  company  to  furnish  necessary  rolling  stock  and  equip- 
ment for  the  suitable  and  proper  operation  of  a  railroad,  and  that 
this  duty  is  sufficiently  specific  to  be  enforced  by  mandamus.** 
On  the  other  hand,  if  there  is  no  obligation  on  the  company's  part 
before  or  after  entering  upon  the  work  to  complete  it,  and  it  may 
at  its  option  abandon  the  enterprise,  mandamus  of  course  will  not 

9.  State  ▼.  Atlantic  Coast  Line  R.       18.  See  Railroads. 

Co.,  53  Fla.  650,  44  So.  213,  12  Ann.       14.  Union  Pac.  R.  Co.  v.  Hall,  91 

Cas.  359,  13  L.R.A.(N.S.)  320;  West  U.  S.  343,  23  U.  S.  (L.  ed.)  428;  Chi- 

Bloomfield  Tp.  v.  Detroit  United  Rv.,  cago,  etc.,  R.  Co.  v.  Crane,  113  U.  S. 

146  Mich.  198,  109  N.  W.  268,  117  424,  5  S.  Ct.  578,  28  U.  S.  (L.  ed.) 

A.  S.  R.  628.  1064 ;  Potwin  Place'  v.  Topeka  R.  Co., 

10.  State  V.  Atlantic  Coast  Line  R.  51  Kan.  609,  33  Pac.  309,  37  A.  S. 
Co.,  53  Fla.  650,  44  So.  213,  12  Ann.  R.  312;  Bridgeton  v.  Bridgeton,  etc., 
Cas.  359,  13  L.R.A.(N.S.)  320.  See  Co.,  62  N.  J.  L.  692,  43  Atl.  716,  46 
supra,  par.  44  et  seq.,  as  to  the  effect  L.R.A.  837;  People  v.  Albany,  etc.,  R. 
of  the  existence  of  another  adequate  Co.,  24  N.  Y.  261,  82  Am.  Dec.  295; 
remedy  upon  issuance  of  mandamus.  State  v.  Spokane  St.  R.  Co.,  19  Wash. 

11.  Union  Pac.  R.  Co.  v.  Hall,  91  518,  63  Pac.  719,  67  A.  S.  R.  739,  41 
U.   S.   343,   23  U.   S.    (L.   ed.)    428;  L.R.A.  615. 

Potwin  Place  v.  Topeka  R.  Co.,  61       Notes:   37  A.  S.  R.  321,  322;   12 

Kan.  609,  33  Pac.  309,  37  A.  S.  R.  L.RJl.  181;  24  L.R.A-  564;  13  L.R.A. 

312;  State  v.  Dodge  City,  etc.,  R.  Co.,  (N.S.)  322;  16  Eng.  Rul.  Cas.  780. 
53  Kan.  329,  36  Pac.  755,  24  L.R.A.       16.  State  v.  Spokane  St.  R.  Co.,  19 

564;  People  v.  Albany,  etc.,  R.  Co.,  24  Wash.  518,  63  Pac.  719,  67  A.  S.  R. 

N.  Y.  261,  82  Am.  Dec.  295.  739,  41  L.R.A.  515. 

Notes:  37  A.  S.  R.  321;  12  L.R.A.       16.  People  v.  St.  Louis,  etc.,  R.  Co., 

181;  24  L.R.A.  564;  13  L.R.A.(N.S.)  176  111.  512,  45  N.  B.  824,  52  N.  E. 

320.  292,  35  L.R.A.  656. 

12.  Note:  13  L.R.A. (N.S.)  321.  Note:  13  LJl.A.(N.S.)  32L 
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lie  to  compel  its  construction  or  operation,"*'  tlie  only  remedy  being 
by  a  proceeding  to  forfeit  the  franchise.*®  As  the  gTanting  of  the 
writ  is  a  matter  of  sound  discretion  to  be  exercised  in  the  interest 
of  the  public  the  writ  may  properly  be  denied  if  the  circumstances 
are  such  that  the  operation  of  the  entire  route  of  the  road  in  accord- 
ance with  the  company's  strict  duty  will  not  redound  to  the  advan- 
tage of  the  public.**  Likewise,  in  the  case  of  an  interurban  rail- 
way, the  franchise  of  which  requires  the  stopping  of  cars  at  all 
points  when  signaled  by  intended  passengers,  it  has  been  held  that 
where  a  suiBicient  number  of  local  cars  stopping  on  signal  are  oper- 
ated to  meet  the  public  demand,  mandamus  will  not  issue  to  compel 
it  so  to  stop  its  limited  or  through  cars,  as  the  granting  of  the  writ 
would  be  against  the  general  public  interest.*®  A  proceeding  to  com- 
pel the  operation  of  a  street  railway  may  be  maintained  by  the  munici- 
pality,* or  by  one  who  owns  property  adjacent  to  the  railway  which 
he  has  improved  relying  on  the  facilities  afforded  by  the  railway.* 
79.  Tickets,  Fares  and  Rates. — ^If  a  railroad  company  establishes 
commutation  rates,  and  sells  commutation  tickets  to  the  public  in 
a,  certain  locality,  a  refusal  to  sell  such  a  ticket  to  a  particular  individ- 
ual, under  the  same  circumstances  and  upon  the  same  conditions  as 
such  tickets  are  sold  to  the  rest  of  the  public,  is  an  unjust  discrimina- 
tion, the  remedy  for  which  is  a  mandamus  to  compel  the  company 
to  furnish  the  person  so  refused  with  a  ticket;*  likewise  it  is  held 
an  appropriate  remedy  to  compel  a  railroad  company  to  perform 
its  duty  as  to  the  issuance  of  mileage  tickets.*  It  has  also  been  held 
that  mandamus  will  lie  to  compel  a  street  railway  to  comply  with 
its  duty  with  respect  to  the  maximum  fare  chargeable,*  and  to  compel 
it  to  comply  with  a  valid  requirement  that  it  keep  for  sale  on  its 

17.  Whiting  v.  Sheboygan,  etc.,  R.  Co.,  165  Mich.  28, 130  N.  W.  358,  Ann. 
Co.,  25  Wis.  167,  3  Am.  Rep.  30,  dis-    Cas.  1912C  885. 

tinguishing  and  explaining  People  v.  1.  Bridgeton  v.  Bridgeton,  etc.,  Co., 

Albany,  etc.,  R.  Co.,  24  N.  Y.  261,  82  02  N.  J,  L.  592,  43  Atl.  716,  45  L.R.A. 

Am.  Dec.  295.  837. 

18.  State  V.  Helena  Power,  etc.,  Co.,  2.  State  v.  Spokane  St.  R.  Co.,  19 
22  Mont.  391,  56  Pac.  686,  44  L.R.A.  Wash.  518,  53  Pac.  719,  67  A.  S.  R. 
692;  San  Antonio  St.  R.  Co.  v.  State,  739,  41  L.R.A.  515. 

90  Tex.  520,  39  S.  W.  926,  59  A.  S.  R.  3.  Atwater  v.  Delaware,  etc.,  R.  Co., 

?34,    35    L.R.A.    662,    distinguishing  48  N.  J.  L.  55,  2  Atl.  803,  57  Am. 

Potwin   Place  v.   Topeka  R.   Co.,  51  Rep.  543. 

Kan.  609,  33  Pac.  309,  37  A.  S.  R.  Notes:  37  A.  S.  R.  321;  12  L.R.A. 

312,  and  People  v.  Albany,  etc.,  R.  Co.,  182 ;  16  Eng.  Rul.  Cas.  783. 

24  N.  Y.  261,  82  Am.  Dec.  295.  See  Carriers,  vol.  4,  pp.  1099-1103. 

19.  Potwin  Place  v.  Topeka  R.  Co.,  4.  Attv.-Gen.  v.  Old  Colony  R.  Co., 
51  Kan.  609,  33  Pac.  309,  37  A.  S.  160  Mass.  62,  35  N.  E.  252,  22  LJl.A. 
R.  312   (case  involving  the  operation  112. 

of  the  entire  route  of  a  street  railway).       5.  People  v.  Suburban  R.  Co.,  178 
Note :  37  A.  S.  R.  322.  Til.  594.  53  N.  E.  349,  49  L.R.A.  65€ ; 

20.  Ross  Tp.  v.  Michigan  United  P.    West  Bloomfield  Tp,  v.-  Detroit  Unit- 
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cars  tickets  for  s^e  en  bloc  at  a  certain  price,*  or  to  carry  police- 
men, school  children,  etc.,  free  or  at  reduced  rates.'  It  has  been 
said,  however,  that  a  mandate  directing  a  street  railway  company 
to  cease  from  charging  more  than  the  maximum  rate  authorized  is 
the  granting  of  injunctive  relief,  and  therefore  improper.^  A  com- 
mon carrier  may  be  compelled  by  mandamus  to  conform  its  rates 
and  charges  to  a  valid  order  made  by  a  state  board  of  transportation 
preventing  and  prohibiting  discrimination,*  and  may  be  compelled 
by  mandamus  to  perform  its  duty  as  to  posting  the  schedule  of  its 
TBies  and  charges.^^  Mandamus  has  also  been  held  an  appropriate 
remedy  to  compel  a  railroad  company  to  comply  .with  the  statutory 
duty  on  its  part  of  taking  tax  receipts  from  taxpayers  in  payment 
for  freight  and  pa«3senger  charges.^*  The  interest  of  a  citizen  in 
having  the  right  of  the  public  enforced  under  an  ordinance  limiting 
the  rates  of  fare  to  be  charged  by  a  street  railway  company  has  been 
held  sufficient  to  enable  him  to  be  a  relator  in  a  petition  for  a  man- 
damus to  enforce  it.^* 

Other  Particular  Classes  of  Corporations 

80.  Water,  Gas,  and  Electric  Companies. — It  is  ordinarily  the  duty 
of  a  water  company  organized  to  supply  a  particular  locality  with 
water  to  furnish  it  to  all  the  inhabitants  upon  a  compliance  with 
the  reasonable  regulations  and  conditions  established  by  the  company, 
and  where  it  wrongfully  refuses  to  supply  water  to  a  person,  man- 
damus is  an  appropriate  remedy.^'    So  in  case  of  a  gas  or  electric 

ed  R.  Co.,  146  Mich.  198,  109  N.  W.       9.  Note :  37  A.  S.  R.  321. 

258,  117  A.  S.  R.  628.  10.  State   v.   Adams   Exp.   Co.,   66 

6.  Detroit  v.  Fort  Wavne,  etc.,  R.  Minn.  271,  68  N.  W.  1085,  38  L.R.A. 
Co.,  95  Mich.  456,  54  N."^  W.  958,  35  225. 

A.   S.   R.   580,  20   L.R.A.   79;   West  11.  Note:  37  A.  S.  R.  323. 

Bloomfield   Tp.  v.  Detroit  United  R.  12.  People  v.  Suburban  R.  Co.,  178 

Co.,  146  Mich.  198, 109  N.  W.  258, 117  HI.  594,  53  N.  E.  349,  49  L.R.A.  660. 

A.  S.  R.  628.  18.  Robbins  v.  Bangor  R.,  etc.,  Co., 

Note:  16  L.R.A.(N.SO  652.  100  Me.  496,  62  Atl.  136,  1  L.R.A. 

7.  Oklahoma  City  v.  Oklahoma  R.  (N.S.)  963;  State  v.  Butte  City  Water 
Co.,  20  Okla.  1,  93  Pac.  48,  16  L.R.A,  Co.,  18  Mont.  199,  44  Pac.  966,  56 
(N.S.)  651.  A.  S.  R.  574,  32  L.R.A.  697;  American 

8.  Ross  Tp.  V.  Michigan,  etc.,  R.  Water- Works  Co.  v.  State,  46  Neb. 
Co.,  165  Mich.  28,  130  N.  W.  358,  194,  64  N.  W.  711,  50  A.  S.  R.  610, 
Ann.  Cas.  1912C  885,  pronouncement  30  L.R.A.  447;  Haugen  v.  Albina 
by  evenly  divided  court,  and  in  effect  Light,  etc., 'Co.,  21  Ore.  411,  28  Pac. 
contrary  to  the  earlier  case  of  West  244,  14  L.R.A.  424. 

Bloomfield  Tp.  v.  Detroit  United  R.       Notes:  89  Am.  Dec.  736;  37  A.  S. 

Co.,  146  Mich.  198, 109  N.  W.  258, 117  R.  319,  32L 

A.  S.  R.  628,  and  to  the  order  of  the       See   also   Landlord   and   Tenant, 

trial  court  which  in  this  respect  was  vol.  16,  p.  820,  as  to  furnishing  water, 

affirmed  on  account  of  the  even  divis-  lighl^  etc.,  to  tenants. 

ion. 
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light  or  power  company  mandamus  is  held  a  proper  remedy  to 
compel  it  to  serve  persons  without  discrimination ;  **  and  the  fact 
that  the  relator  is  being  supplied -with  gas  by  another  company  has 
been  held  not  to  require  the  refusal  of  the  writ."  Also  it  is  held 
that  mandamus  may  issue  to  compel  a  natural  gas  company  to  per- 
mit participation  in  the  supply  of  gas  furnished  by  it,  although  it 
cannot  furnish  enough  to  satisfy  the  needs  of  its  existing  custom- 
ers.** When  the  maximum  price  or  rate  which  a  company  of  this 
class  is  permitted  to  charge  is  fixed  by  law,  it  may  be  compelled  to 
render  the  service  for  the  price  fixed  so  long  as  it  continues  to  exer- 
cise its  franchise,*^  and  where  the  grant  by  a  municipality  of  the 
privilege  of  using  the  streets  to  lay  water  mains  required  the  grantee 
to  furnish  water  to  public  schools  free  of  charge,  it  has  been  held 
that  the  school  district  can  compel  the  grantee  or  his  transferee  so 
to  furnish  it  with  water.**  And  it  has  been  held  that  a  water  com- 
pany may  be  compelled  by  mandamus  to  furnish  water  on  reasonable 
terms  to  all  inhabitants  who  apply  for  it  though  there  is  no  express 
provision  in  its  grant  of  franchise  to  that  eflfect.**  Since  the  duty 
sought  to  be  enforced  must  not  be  doubtful,  and  the  company  has 
the  right  to  adopt  a  regulation  providing  for  turning  off  the  supply 
of  water  or  gas  if  the  consumer  is  delinquent  in  paying  the  charges, 
it  has  been  held  that  mandamus  will  not  be  granted  to  compel  a  gas 
company  to  furnish  gas  to  a  consumer  pending  the  settlement  of  a 
bona  fide  dispute  over  a  bill  rendered  for  gas  alleged  to  have  been 
previously  furnished.*®  It  has  been  said  that  a  mandamus  will  not 
lie  to  compel  a  water  company  to  furnish  water,  or  a  light  company 
to  supply  light,  to  a  house  used  for  carrying  on  an  illegal  business; 
the  courts  will  enjoin  or  abate,  not  aid,  a  public  nuisance.* 

14.  Portland  Natural  Gas,  etc.,  Co.  16.  State  v.  Consumers  Gas  Trust 
V.  State,  136  Ind.  54,  34  N.  B.  818,  Co.,  157  Ind.  345,  61  N.  E.  674,  55 
21   L.B.A.   639;    State  v.   Consumers   L.R.A.  245. 

Gas  Trust  Co.,  157  Ind.  345,  61  N.  E.  17.  Robbins  v.  Bangor  R.,  etc.,  Co., 

674,  55  L.R.A.  245;  Cox  v.  Maiden,  100  Me.  496,  62  Atl.  136,  1  L.R.A. 

etc.,  Light  Co.,  199  Mass.  324,  85  N.  (N.S.)  963. 

E.  180,  127  A.  S.  R.  503,  17  L.R.A.  Note:  12  L.R.A.  182. 

(N.S.)     1235;     State    v.     Consumers  18.  Le    Mars    Independent    School 

Power  Co.,  119  Minn.  225,  137  N.  W.  Dist.  v.  Le  Mars  City  Water,  etc.,  Co., 

1104,  Ann.  Cas.  1914B  19,  41  L.R.A.  131  la.  14,  107  N.  W.  944,  10  L.R.A. 

(N.S.)  1181;  Haugen  v.  Albina  Light,  (N.S.)  859. 

etc.,  Co.,  21  Ore.  411,  28  Pac.  244,  14  19.  Haugen   v.   Albina  Light,   etc., 

L.R.A.  424;  Mackin  v.  Portland  Gas  Co.,   21    Ore.    411,   28   Pac.    244,    14 

Co.,  38  Ore.  120,  61  Pac.  134,  62  Pac.  L.R.A.  424. 

20,  49  L.R.A.  596.  20.  Mackin  v.  Portland  Gas  Co.,  38 

Notes:   15  L.R.A.  322;   Ann.   Cas.  Ore.  120,  61  Pac.  134,  G2  Pac.  20,  49 

1914B  26.  L.R.A.  506. 

15.  Portland  Natural  Gas,  etc.,  Co.  1.  Godwin  v.  Carolina  Telephone, 
V.  State,  135  Ind.  54,  34  N.  E.  818,  21  etc.,  Co.,  136  N.  C.  258,  48  S.  E.  636, 
L.R.A.  639.  103  A.  S.  R.  941,  1  Ann.  Cas.  203,  67 
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81.  Irrigation  Companies. — The  performance  of  the  duty  of  a  pri- 
vate corporation  organized  to  furnish  water  for  irrigation  purposes, 
or  to  supply  water  to  all  persons  desiring  it,  has  been  coerced  by 
mandamus.* 

82.  Tele|;raph  Companies;  Press  Associations. — In  the  receipt  and 
transmission  of  messages,  telegraph  companies  are  under  a  public  duty 
to  receive  and  transmit  messages  for  all  persons  without  discrimina- 
tion, and  undoubtedly  they  may  be  compelled  by  mandamus  to  per- 
form this  duty.*  And  it  has  been  held  that  a  telegraph  company 
which  buys  the  continuous  quotations  of  a  board  of  trade,  and  supplies 
them  at  a  fixed  price  to  such  persons  as  desire  them,  for  such  a  length 
of  time  that  they  become  necessary  to  the  successful  conduct  of  busi- 
ness in  the  products  covered  by  the  quotations,  cannot,  while  con- 
tinuing such  business,  refuse  to  supply  them  to  anyone  able  and  will- 
ing to  pay  for  them,  and  to  be  governed  by  its  reasonable  rules  and 
regulations  in  reference  thereto,  and  mandamus  will  lie  in  a  proper 
case  to  compel  it  to  perform  such  duty.*  On  the  other  hand  man- 
damus will  not  issue  to  compel  the  company  to  furnish  market  quota- 
tions to  a  bucket  shop,  because  the  bucket  shop  business  is  a  pernicious 
and  demoralizing  species  of  gambling,  and  the  writ  ought  not  to  issue 
to  compel  the  performance  of  an  act  which  will  work  a  public  mischief 
or  injury.*  Also  a  telegraph  company  has  the  right  to  select  its  own 
instrumentalities  by  which  such  duty  is  to  be  performed  and  there- 
fore cannot  be  required  by  mandamus  to  install  the  service  of  a 
telephone  company  in  its  office  for  the  purpose  of  receiving  and  de- 
livering over  the  telephone  messages  of  the  subscribers  of  such  tele- 
phone system,  though  it  does  receive  and  deliver  messages  over  the 
system  of  another  telephone  company;  a  further  reason  for  this  is 
that  the  telegraph  company  is  under  no  legal  duty  to  receive  verbal 
messages.*  It  has  been  held  that  a  corporation  engaged  in  collecting 
and  vending  news,  with  charter  power  to  own  and  operate  telegraph 
lines  and  exercise  the  power  of  eminent  domain,  is  a  quasi  public 
corporation  and  under  a  duty  to  serve  the  public  alike  and  cannot 
discriminate  between  newspaper  publishers  in  the  sale  of  its  news 

L.E,A.  251.     See  supra,  par.  58,  as  public  witbout  discrimination. 

to  the  use  of  mandamus  to  further  an  4.  Western  Union  Tel.  Co.  v.  State, 

illegal  object.  165  Ind.  492,  76  N.  E.  100,  6  Ann. 

2.  See  Irrigation,  vol.  15,  pp.  478-  Cas.  880,  3  L.R.A.(N.S.)  153. 

480.    See  also  37  A.  S.  R.  319  note;  5.  Western  Union  Tel.  Co.  v.  State, 

8  Ann.  Cas.  412  note.  165  Ind.  492,  76  N.  E.  100,  6  Ann. 

3.  Western  Union  Tel.  Co.  v.  State,  Cas.  880  and  note,  3  L.R.A.(N.S.)  153 
165  Ind.  492,  76  N.  E.  100,  6  Ann.  and  note.  See  supra,  par.  58,  as  to 
Cas.  880,  3  L.R.A.(N.S.)  153.  See  issuing  the  mandate  in  aid  or  further- 
Carriers,  vol.  4,  pp.  558-559,  as  to  ance  of  illegal  acts. 

the  legal  status  of  telegraph  com-  6.  People  v.  Western  Union  Tel.  Co., 
panics.  See  Tei.eoraphs,  as  to  duty  166  lU.  15,  46  N.  E.  731,  36  L.R.A. 
of  telegraph   company   to   serve   the    637. 
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since  its  business  is  affected  with  a  public  interest.'  The  public  duty 
of  such  a  corporation  in  this  respect  has,  however,  been  questioned, 
and  it  haa  been  held  that  a  court  will  not  by  mandamus  compel  a 
press  association  to  enter  into  a  contract  for  the  supplying  of  news 
to  a  newspaper,  since  a  court  cannot  compel  the  making  of  a  contract 
because  the  element  of  the  specific  act  to  be  performed  is  lacking, 
and  for  the  further  reason  that  a  contract  of  this  kind  would  neces- 
sarily involve  and  require  for  a  long  time  the  exercise  of  judgment, 
continuous  supervision,  special  experience,  and  business  discretion.^ 

83.  Telephone  Companies  Generally. — Telephone  companies  are 
bound  to  serve  all  persons  and  corporations  alike  upon  their  tender 
of  equal  pay  for  equal  service  and  compliance  with  the  company's 
reasonable  rules  and  regulations,®  and  mandamus  is  held  a  proper 
remedy  to  compel  them  to  furnish  service  to  a  person  wrongfully 
discriminated  against ;  ^®  and  the  right  of  an  individual  in  such  a 
case  to  the  writ  is  not  taken  away  by  a  statute  imposing  a  penalty 
recoverable  by  him  for  refusing  him  equal  facilities.*^  The  fact  that 
the  company  is  unable  to  comply  immediately  with  a  mandate  requir- 
ing it  to  furnish  telephone  service  is  sufficient  to  prevent  an  order 
requiring  immediate  compliance.**  On  the  other  hand  when  by 
statute  a  public  service  commission  had  been  established  with  juris- 
diction to  establish  the  rates  to  be  charged  by  telephone  companies, 
it  has  been  held  that  thereby  an  adequate  remedy  to  determine  the 
rate  which  a  telephone  company  was  entitled  to  charge  was  provided, 
and  therefore  mandamus  would  not  lie  to  compel  a  telephone  com- 

7.  Inter-Ocean  Pub.  Co.  v.  Associat-  38  Am.  Rep.  583;  Bell  Telephone  Co. 
ed  Press,  184  lU.  438,  56  N.  E.  822,  v.  Com.,  (Pa.)  59  Am.  Rep.  172  note; 
75  A.  S.  R.  184,  48  L.R.A.  568  (in  State  v.  Citizens'  Telephone  Co.,  61 
this  case  relief  was  sought  by  way  of  S.  C.  83,  39  S.  E.  257,  85  A.  S.  R. 
injunction).  870,  56  L.R.A.  139;  Commercial  Union 

8.  State  v.  Associated  Press,  159  Tel.  Co.  v.  New  England  Telephone, 
Mo.  410,  60  S.  W.  91,  81  A.  S.  R.  368,  etc.,  Co.,  61  Vt.  241,  17  Atl.  1071,  15 

51  L.R.A.  151.     See  supra,  par.  33,    A.  S.  R.  893,  5  L.R.A.  161. 

as  to  issuance  of  mandamus  to  compel  Notes :   89  Am.  Dec.  736 ;  38  Am. 

or  coerce   continuous   acts   or  course  Rep.  587;  37  A.  S.  R.  321;  85  A.  S. 

of  conduct.  R.  883 ;  5  L.R.A.  162 ;  12  L.R.A.  182 ; 

9.  See  Telephones.  15  L.R.A.  321 ;  16  Eng.  RuL  Cas.  783. 

10.  Central  Union  Telephone  Co.  v.  11.  Central  Union  Telephone  Co.  v. 
State,  118  Ind.  194,  19  N.  E.  604,  State,  118  Ind.  194,  19  N.  E.  604,  10 
10   A.    S.   R,   114;   Chesapeake,   etc,   A.   S.  R.  114. 

Telephone  Co.  v.  Baltimore,  etc.,  Tel.  Notes:  10  A.  S.  R.  131;  12  L.R.A. 

Co.,  66  Md.  399,  7  Atl.  809,  59  Am.  182. 

Rep.    167;    State   v.    Nebraska   Tele-  12.  State  v.  Citizens'  Telephone  Co., 

phone  Co.,  17  Neb.  126,  22  N.  W.  237,  61  S.  C.  83,  39  S.  E.  257,  85  A.  S. 

52  Am.  Rep.  404 ;  Godwin  v.  Carolina  R.  870,  55  L.R. A.  139.  See  supra. 
Telephone,  etc.,  Co.,  136  N.  C.  258,  48  par.  54  et  seq.,  as  to  the  general  effect 
S.  E.  636,  103  A.  S.  R.  941,  1  Ann.  of  inability  to  comply  with  the  man- 
Cas.  203,  67  L.R.A.  251 ;  State  v.  date  upon  the  propriety  of  its  issuance. 
Bell  Telephone  Co.,  36  Ohio  St.  296, 
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pany  to  furnish  service  to  the  relator,  for  a  compensation  alleged  by 
him  to  be  reasonable  but  which  was  less  than  the  charges  fixed  by 
the  company.^'  And  if  the  business  conducted  on  the  premises  for 
which  the  telephone  service  is  sought  is  unlawful  or  illegal  in  the  sense 
of  being  against  public  policy  this  is  ground  for  denying  the  writ, 
as  mandamus  will  not  issue  to  compel  a  respondent  to  aid  in  acts 
which  are  unlawful;  **  thus  a  telephone  company  ^fill  not  be  required 
by  mandamus  to  furnish  service  to  a  bawdy  house.^*  It  has  beaa 
held  that  the  obligation  imposed  upon  a  telephone  company,  by 
acceptance  of  a  condition  in  a  municipal  ordinance  granting  the 
right  to  use  the  streets,  that  the  company  shall  file  statements  of  its 
gross  receipts  and  pay  a  certain  percentage  thereof  into  the  city 
treasury,  is  contractual,  and  therefore  not  enforceable  by  mandamus.** 
84.  Restrictions  Imposed  on  Company  by  Owner  of  Patent. — In 
so  far  as  the  duty  of  a  telephone  company  to  serve  the  public  and  its 
enforcement  by  mandamus  is  concerned,  it  is  generally  held  that 
the  company  cannot  shield  itself  by  any  provision  in  the  contract 
between  it  and  the  owner  of  a  patented  article  whereby  it  secures  the 
right  to  use  such  article,  as  it  is  bound  to  acquire  such  rights  in  its 
instnmients  and  patent  (or  to  provide  itself  by  other  means  of  all 
such  facilities)  as  are  necessary  to  discharge  its  duties  to  the  public, 
as  prescribed  in  the  statute;  otherwise  it  has  no  right  to  engage  in 
the  business  of  operating  a  system  of  telephones  to  all.*'  The  view 
has  been  taken,  however,  that  if  the  contract  between  the  owner  of 
the  patent  prohibits  the  telephone  company  from  permitting  the  use 

13.  Nebraska  Telephone  Co.  v.  16.  Chicago  v.  Chicago  Telephone 
State,  55  Neb.  627,  76  N.  W.  171,  Co.,  230  lU.  157,  82  N.  E.  607,  12 
45  L.R.A.  113.  This  case  does  not  Ann.  Cas.  109,  13  L.R.A.(N.S.)  1084. 
refer  to  nor  affect  the  earlier  Nebraska  17.  Chesapeake,  etc.,  Telephone  Co. 
case  State  v.  Nebraska  Telephone  Co.,  v.  Baltimore,  etc.,  Tel.  Co.,  66  Md. 
17  Neb.  126,  22  N.  W.  237,  52  Am.  399,  7  Atl.  809,  59  Am.  Bep.  167; 
Rep.  404,  holding  that  mandamus  is  State  v.  Bell  Telephone  Co.,  36  Ohio 
a  proper  remedy  when  a  person  is  St.  296,  38  Am.  Rep.  583;  Commercial 
wrongfully  discriminated  against.  Onion  Tel.  Co.  y.  New  England  Telrj- 

14.  Godwin  v.  Carolina  Telephone,  phone,  etc.,  Co.,  61  Vt.  241,  17  All. 
etc.,  Co.,  136  N.  C.  258,  48  S.  E.  636,  1071,  15  A.  S.  R.  893,  5  L.R.A.  161. 
103  A.  S.  R.  941,  1  Ann.  Cas.  203,  See  also  Hockett  v.  State,  105  Ind. 
67  L.R.A.  251.  260,    5    N.    E.    178,    56    Am.    Rep. 

Note:  1  Ann.  Cas.  204.  201. 

See  supra,  par.  58,  as  to  mandamus       Notes:  38  Am.  Rep.  587;  44  Am. 

in  aid  of  illegal  acts.  Rep.  241;  59  Am.  Rep.  172;  10  A. 

15.  Godwin  v.  Carolina  Telephone,  S.  R.  132;  5  LJl.A.  161;  12  L.R.A. 
etc.,  Co.,  136  N.  C.  258,  48  S.  E.  636,  182;  15  L'.R.A.  321. 

103  A.  S.  R.  941,  1  Ann.  Cas.  203,  67       As  to  the  extent  of  the  right   of 
L.R.A.  251.  an  owner  of  a  patent  to  contlM  the 

As  to  disorderly  houses  generally,  use  of  the  patented  article  under  the 
see  DisoRDEBLT  Housss,  vol.  9,  p.  217  exclusive  right  to  vend  it,  see  Pat- 
et  seq.  ents. 
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of  its  patented  instiiiments  by  a  particular  class  of  persons,  mandamus 
will  not  issue  to  compel  it  to  furnish  service  to  such  class.'* 

85.  Educational  Institutions. — In  case  of  educational  institutions 
to  which  one  is  entitled  to  be  admitted  as  a  student,  mandamus  has 
been  held  a  proper  remedy  to  compel  the  institution  to  admit  him  as 
a  student  if  this  right  is  wrongfully  denied  him,*'  and  also  to  compel 
the  reinstatement  of  a  student  wrongfully  expelled  or  suspended  from 
the  privileges  of  the  institution.*®  Mandamus  has  also  been  held 
the  proper  remedy  to  compel  a  college  to  admit  a  student  to  final 
examination  and  to  give  him  his  degi-ee,  if,  upon  examination,  he  is 
entitled  thereto,  where  the  student  has  fulfilled  all  the  conditions  neces- 
sary to  entitle  him  to  an  examination,  and  the  refusal  to  exiamine  him 
and  give  him  his  degree  is  arbitrary.*  And  where  a  student  has 
successfully  completed  the  required  course  and  passed  the  required 
examination  to  entitle  him  to  a  diploma,  which  was  arbitrarily  denied 
him,  mandamus  has  been  held  a  proper  remedy  to  compel  the  institu- 
tion to  issue  it;  for  example,  in  case  of  a  medical  student.*  On  the 
other  hand  it  has  been  held  for  the  breach  of  a  contract  to  furnish 
a  diploma  to  a  student  there  is  an  adequate  remedy  by  action  for 
breach  of  the  contract  or  suit  for  specific  performance,  and  that  man- 
damus will  not  lie.*  And  following  this  reasoning  it  has  been  held 
that  where  a  student  has  been  wrongfully  expelled  from  a  private 
incorporated  institution  of  learning,  mandamus  will  not  lie  to  compel 
the  corporation  to  reinstate  him.*  In  this  connection  it  is  to  be 
borne  in  mind  that  the  authorities  of  public  or  private  schools  have 
a  general  right  to  adopt  reasonable  rules  and  regulations  as  to  the 
conduct  of  its  pupils  and  the  course  of  study  to  be  pursued,  and  the 
corresponding  right  to  suspend  pupils  who  refuse  without  excuse  to 
comply  with  its  reasonable  regulations  in  this  respect,  and  of  course 

18.  American  Rapid  Tel.  Co.  y.  Con-  L.R.A.(N.S.)  930,  disapproving  State 
necticut  Telephone  Co.,  49  Conn.  352,  v.  Milwaukee  Medical  College,  128 
44  Am.  Rep.  237.  Wis.  7,  106  N.  W.  116,  116  A.  S.  R. 

Notes:  38  Am.  Rep.  588;  10  A.  S.  21,  8  Ann.  Cas.  407,  3  L.R.A.(N.S.) 

R.  132.  1115. 

19.  School  Trustees  v.  People,  87  Notes:  L.R.A.1916B  616;  12  Ann. 
111.   303,  29   Am.   Rep.   65 ;    State  v.  Cas.  112. 

White,  82  Ind.  278,  42  Am.  Rep.  496;  3.  State  v.  Milwaukee  Medical  Col- 
Jackson  V.  State,  57  Neb.  183,  77  N.  lege,  128  Wis.  7,  106  N.  W.  116,  116 
W,  662,  42  L.RJI*  792;  State  v.  Duffy,  A.  S.  R.  21,  8  Ann.  Cas.  407,  3  L.R.A. 
7  Nev.  342,  8  Am.  R«p.  713.  (N.S.)  1115. 

20.  Baltimore  University  v.  Colton,  4.  Booker  v.  Grand  Rapids  Medical 
98  Md.  623,  57  AtL  14,  64  L.R.A.  College,  156  Mich.  95,  120  N.  W.  589, 
108;  Jackson  v.  State,  57  Neb.  183,  24  L.R.A.(N.S.)  447,  approving  the 
77  N.  W.  662,  42  UR.A.  792.  Wisconsin  case  of  State  v.  Milwaukee 

1.  Notes:  3  L.R.A.(N.S.)  1115;  8  Medical  Collie,  128  Wis.  7,  106  N. 
Ann.  Cas.  411.  W.  116,  116  A.  S.  R.  21,  8  Ann.  Cas. 

2.  State    v.    Lincoln    Medical    Col-  407,  3  L.R.A. (N.S.)   1115. 
lege,  81  Neb.  533,  116  N.  W.  294,  17  Note:  Ann.  Cas.  1912C  890. 
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when  a  pupil  is  suspended  for  such  cause,  mandamus  will  not  lie  to 
compel  his  reinstatement.*  Also  the  question  as  to  whether  in  fact 
the  student  has  properly  completed  his  course  so  as  to  entitle  him  to 
%  diploma  is  intrusted  to  the  sound  discretion  of  the  governing  officers 
of  the  institution,  and  where  they  have  decided  in  good  faith  that 
the  student  has  not  properly  completed  his  prescribed  course  their 
decision  is  binding  and  mandamus  will  not  lie  to  compel  them  to 
issue  a  diploma.*  So  it  has  been  held  that  mandamus  will  not  issue 
to  compel  a  training  school  for  nurses  to  issue  a  diploma  to  a  student, 
certifying  that  she  has  completed  with  credit  a  two  yesu's'  course  of 
instruction,  when,  in  the  judgment  of  the  proper  authorities  of  the 
school  after  a  fair  investigation,  she  has  not  completed  such  a  course 
with  credit.' 

Enforcing  RighU  and  Liabilities  of  Members  of  Corporations 

Generally 

86.  In  General. — ^In  order  that  mandamus  may  issue  to  enforce 
duties  imposed  on  corporations  it  is  not  essential  that  the  duty  be 
one  which  is  owing  to  the  public  generally.  It  is  available  in  many 
cases  to  enforce  duties  owing  to  its  members,  and  in  such  a  case  the 
rule  that  it  will  not  lie  as  a  private  remedy  between  individuals  does 
not  apply,  as  a  corporation  is  not  in  this  sense  a  private  individual ;  * 
It  is  an  appropriate  remedy  to  restore  to  membership  one  who  has 
been  wrongfully  expelled,^  to  enforce  a  member's  right  to  inspect  the 
corporate  books  and  records,*®  and  generally  to  compel  officers  of  a 
corporation  to  perform  the  duties  imposed  on  them  by  the  by-laws.** 
The  writ  has  been  used  to  compel  the  managers  of  a  cemetery  cor- 
poration to  permit  sepulture  therein  to  persons  entitled  thereto,** 
though  the  authorities  are  not  uniform  as  to  this.**  On  the  theory 
that  one  having  the  title  and  right  to  the  use  of  a  pew  in  a  church 
has  an  adequate  remedy  by  an  action  on  the  case  to  test  and  mforce 
his  right  thereto,  it  is  held  that  mandamus  will  not  lie  to  restore  one 
to  the  possession  of  a  pew  to  which  he  claims  title.**    If,  by  statute, 

5.  Stote  V.  Webber,  108  Ind.  31,  8       Note:  L.R.A.1915E  774. 

N.   E.   708,  58  Am.   Rep.   30.     See  9.  See  infra,  par.  92  et  seq. 

ScftooLS.  10.  See  infra,  par.  99  et  seq. 

6.  Note:  L.R.A.1916B  616.  11.  Baasett   v.    Atwater,    65   Conn. 

7.  Notes:  3  L.R.A.(N.S.)  1115;  8  356,  32  Atl.  937,  32  L.R.A.  575  and 
Ann.  Cas.  411.  note. 

8.  Miller  v.  Imperial  Water  Co.,  156  12.  Mount  Moriah  Cemetery  Aas'n 
Cal.  27, 103  Pac.  227,  24  L.R.A.(N.S.)  v.  Com.,  81  Pa.  St.  235,  22  Am.  Reo. 
372 ;  State  v.  Georj^ia  Medical  Soc,  38  743. 

Ga.  608,  95  Am.  Dec.  408;  American       Notes:  89  Am.  Dec.  736:  37  A.  S. 
Railwav-Frog  Co.  v.  Haven,  101  Mass.    R.  319 ;  8  Ann.  Cas.  412. 
398,  3*^  Am.  Rep.   377    (referring  to       IS.  Note:  8  Ann.  Cas.  411. 
illustrative     English     and     American       14.  Com.  v.  Rosseter,  2  Bin.   (Pa.) 
authorities).  360,  4  Am.  Dec.  451. 
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it  is  made  the  duty  of  the  officers  of  a  corporation  to  provide  for  the 
payment  out  of  a  certain  fund  of  interest  on  certificates  of  capital 
stock  issued  for  its  bonds,  the  writ  may  be  granted  to  enforce  the 
performance  of  such  duty ;  **  but  a  business  corporation  cannot  be 
required  by  mandamus  to  declare  a  dividend.*'  Where  dividends 
have  been  declared,  stockholders  have  an  adequate  remedy  at  law  to 
enforce  payment,  and  therefore  mandamus  will  not  issue  to  compel 
payment.*'  Where  the  stock  of  a  borrowing  stockholder  in  a  build- 
ing association  has  matured,  he  has  a  right  to  stop  paying  assessments, 
and  rely  upon  the  surrender  of  the  security  for  his  loan,  and  when 
sued  thereon  he  may  set  up  an  equitable  defense  and  show  that  his 
stock  has  matured,  as  a  substitute  for  a  bill  in  equity  for  that  purpose, 
or  he  may  be  entitled  to  a  mandamus  to  compel  the  association  to 
declare  the  maturitv  of  his  stock.*® 

87.  Compelling  Call  of  Corporate  Meetings. — Mandamus  has  been 
decided  to  be  the  proper  remedy  in  behalf  of  a  shareholder  or  member 
to  compel  the  trustees  or  officers  of  a  private  corporation  to  call  a 
meeting  as  required  by  law  or  the  by-laws  for  the  election  of  officers 
or  the  like  if  there  is  no  other  plain,  speedy,  or  adequate  remedy  by 
which  such  duty  may  be  coerced.*'  Likewise  mandamus  will  lie  to 
compel  the  president  of  a  corporation  to  call  a  special  meeting:  of  the 
board  of  directors,  there  being  a  valid  by-law  requiring  the  issuance 
of  the  call,  and  where  the  necessary  demand  therefor  has  first  been 
made.*®  The  fact  that  a  refusal  to  call  a  meeting  does  not  work  a 
public  wrong  is  not  sufficient  to  defeat  the  issuance  of  a  mandamus 
to  compel  the  officers  to  do  so.*  In  case  of  a  corporation  organized 
in  another  state  it  has  been  held  that  the  courts  of  a  st^te  in  which  all 
of  the  members  of  the  hoard  of  directors  reside  and  wherein  all  of 
its  property  is  situate  and  all  its  corporate  business,  including  that  of 
its  board  of  directors,  is  transacted  have  jurisdiction  to  compel  them 
to  call  a  stockholders'  meeting,  as  the  corporation  must  be  deemed  a 
resident  of  the  state  and  subject  to  the  jurisdiction  of  the  courts 
thereof.*  Ordinarily,  however,  it  would  seem  that  the  calling  of 
corporate  meetings  of  foreign  corporations  is  a  matter  strictly  relating 

16.  Note :  37  A.  S.  R.  319.  as  to  the  general  rights  of  members 

16.  Note :  8  Ann.  Cas.  411.     As  to    on  maturity  of  their  shares. 

the  general  right  of  a  stockholder  to  19.  Bassett   v.    Atwater,   65    Conn, 

compel  the  declaration   of  dividends,  355,  32  Atl.  937,  32  L.R.A.  575;  State 

see  Corporations,  vol.  7,  p.  294.  v.  De  Groat,  109  Minn.  168,  123  N.  W. 

17.  Notes:  37  A.  S.  R.  320;  8  Ann.  417,  134  A.  S.  R.  764. 

Cas.   411.     As  to  actions  to  enforce  Notes:   37   A.   S.  R.  318,  319;   32 

payment  of  dividends,  see   Corpora-  L.R.A.   575;   L.R.A.1915E   775. 

noNS,  vol.  7,  p.  294.  20.  Cummings  v.  State,  (Okla.)  149 

18.  Charles  Tyrrell  Loan,  etc.,  Ass'n  Pac.  864,  L.R.A.1915E  774  and  note. 
V.  Halev,  139  Pa.  St.  476,  20  Atl.  1063,  1.  Bassett  v.  Atwater.  65  Conn.  355, 
23  A.  S.  R.  199.     See  Building  and  32  Atl.  937,  32  L.R.A.  575. 

Loan   Associations,   vol.   4,   p.    351,       2.  Note:  L.R.A.1915E  776. 
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to  the  internal  management  of  the  corporation;  •  and  therefore  man- 
damus will  not  ordinarily  issue  to  compel  the  call  of  a  stockholders* 
meeting  of  a  foreign  corporation.*  And  it  has  been  held  that  judg- 
ment for  a  peremptory  mandamus  should  not  be  granted,  upon  the 
relation  of  a  foreign  holding  corporation,  to  compel  the  secretary  of 
another  holding  and  foreign  corporation  to  call  a  meeting  of  its 
stockholders  for  the  purpose  of  taking  action  necessary  to  bring  about 
a  change  in  the  articles  of  incorporation  of  two  other  foreign  cor- 
porations.* 

88.  Calls  or  Assessments  against  Stockholders  or  Members. — In 
England  mandamus  by  creditors  of  a  corporation  to  compel  its  officers 
to  make  calls  on  its  stockholders  for  the  purpose  of  raising  funds  to 
meet  their  demands  has  \^en  sometimes  awarded.'  In  this  country, 
however,  it  has  been  held  that  the  writ  will  not  issue  for  such  a  pur- 
pose ;  ^  and  even  though  this  remedy  may  under  some  circumstances 
be  resorted  to,  still  it  is  held  that  it  is  not  exclusive  and  a  suit  in 
equity  may  be  maintained  to  enforce  the  stockholders'  liability  for 
the  benefit  of  corporate  creditors.®  Also  it  has  been  held  that  man- 
damus does  not  lie  to  compel  a  mutual  benefit  insurance  company  to 
levy  an  asse&sment  for  the  purpose  of  raising  money  to  pay  a  death 
benefit,  as  the  proper  remedy  is  an  action  against  the  company  on  the 
contract.*  In  this  connection  it  must  also  be  remembered  that  an 
important  condition  to  be  observed  in  the  application  of  the  rule  under 
consideration  is  that  a  mandate  does  not  issue  to  compel  the  per- 
formance of  any  duty  by  a  corporation  concerning  which  its  officers 
are  vested  with  discretionary  powers  under  its  charter,  or  the  general 
law  relating  to  the  subject,  and  where  a  discretion  as  to  the  time  and 
manner  of  collecting  unpaid  instalments  due  upon  subscriptions  to 
its  stock  is  intrusted  to  its  officers  mandamus  will  not  issue  to  control 
their  action  in  this  respect.*^ 

Right  to  Corporate  Office  and  Custody  of  Records 

89.  Right  ta  Corporate  Office  Generally. — The  usual  remedy  for 
testing  the  right  to  a  public  office  as  well  as  an  office  in  a  private  cor- 

3.  See  Foreign  Corporations,  vol.       7.  Note:  8  Ann.  Cas.  41L 

12,  p.  29  et  seq.,  as  to  interfereuee  8.  Hatch  v.  Dana,  101  U.  S.  205, 

by  courts  with  the  internal  affairs  of  25  U.  S.  (L.  ed.)  885;  Payne  v.  Bul- 

foreign  corporations.  lard,  23  Miss.  88,  56  Anj.  Dec.  74; 

4.  Note:  L.R.A.1915E  778.  Thcwnpsoa  v.  Reno  Sav.  Bank,  19  Nev. 

5.  State  V.  De  Groat,  109  Minn.  168,  242,  9  Pac.  121,  3  A.  S.  R.  883. 

123  N.  W.  417, 134  A.  S.  R.  764.  Notes:   3  A.   S.   R.   808,   811;   12 

Note :  L.R. A.1915E  778.  L.R.A.  182. 

6.  Hatch  V.  Dana,  101  U.  S.  205,  See  Corporations,  voL  7,  p.  383 
25  U.  S.    (L.  ed,)   885   (referring  to  et  seq. 

English  authorities) .  9.  Note :  8  Ann.  Cas.  411. 

Note:  3  A.  S.  R.  807.  10.  Note:  37  A.  S.  R.  320. 
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poration  is  by  a  writ  of  quo  warranto.**  Still  in  case  of  a  public 
office  there  seems  to  be  no  doubt  but  that  a  writ  of  mandamus  will 
lie  to  restore  one  to  his  office ;  **  and  while  under  the  early  rule  the 
issuance  of  the  writ  was  restricted  to  cases  of  a  public  nature  or  having 
some  relation  to  public  offices  or  rights,  a  more  liberal  doctrine  was 
established  in  the  time  of  Lord  Mansfield,  and  the  writ  has  often 
been  issued  in  cases  where  the  corporation  partook  very  slightly,  if 
at  all,  of  a  public  nature,  and  when  the  question  in  controversy  was 
rather  upon  some  matter  of  private  right,  and  while  it  has  been  said 
that  mandamus  never  lies  to  restore  to  a  private  office,**  the  modern 
view  seems  to  be  that  in  the  exercise  of  a  sound  judicial  discretion  a 
writ  of  mandamus  may  issue  to  try  the  title  to  an  office  in  a  private 
corporation ;  **  and  for  the  reason  that  this  is  an  adequate  remedy  at 
law,  it  has  been  held  that  a  court  of  equity  is  without  jurisdiction  to 
grant  relief.**  Still  when  the  office  is  filled  de  facto  the  general  rule 
applied  to  public  offices  so  filled  *•  has  been  held  to  apply  and  a 
mandamus  denied  to  admit  another  to  the  office,  the  proper  remedy 
in  such  a  case  being  by  information  in  the  nature  of  quo  warranto.*' 
If  the  removal  of  a  corporate  officer  is  merely  defective,  a  writ  will 
not  issue  to  compel  his  reinstatement  to  office,  as  the  only  effect  would 
be  to  call  for  a  more  formal  action  of  removal  and  a  mandate  will  not 
issue  to  compel  the  doing  of  a  useless  act.**  In  England  it  has  been 
held  that  where  it  appears  that  the  right  to  exercise  a  private  office 
is  already  the  subject  of  a  suit  in  equity,  the  court  will  not  interfere 
by  mandamus.** 

90.  Church  Offices. — In  England  at  an  early  date  mandamus  was 
upheld  as  an  appropriate  remedy  to  restore  a  clergyman  of  the  Church 
of  England  to  his  office  and  since  the  act  of  toleration  to  admit  an 
endowed  protestant  dissenter ;  *®  but  it  has  been  said  that  no  instance 

11.  See  Quo  Warranto.  man  v.  Clark,  4  Nev.  138,  97  Am.  Dec. 

12.  See  infra,  par.  178  et  seq.  516. 

13.  American  Asylum,  etc.  v.  Phoe-  Notes:  31  L.R.A.  360;  16  Eng.  Rul 
nix  Bank,  4  Conn.  172,  10  Am.  Dec.  ^as.  781. 

112  (dictum  with  reference  to  English  ^^'  Suprome  Lodge,  etc.  v.  Sunei^ 

authority).    And  see  Tobey  v.  Hakes,  ""^^'o^^.^U^^Ft't^a  Hl.J^c^J'^  ^' 

54  Conn.  274,  7  Atl.  551,  1  A.  S.  R.  ^'  ^'  ,    7xt      n  ?o  o^  f  '  5    "?,*? 

114,  quoting  with  approval  dictum  in  ^-  ,^.*%^'  ^.^/^-  ^^8,  97  Am.  Dec.  516. 

American    Asylum,    etc.    v.    Phoenix       J?!  ^pTe^^^^ew^^^^^^^^ 

NiTL.R.A.  265.  Sf^RA'^if  ^'  ''''  ""  ""•  ^^  '''' 

.   ^^a^FJJ^Ll'^^^^'.^^'^'Jk  ^}^^r       18,'Note:3iL.R.A.(N.S.)  512.    See 

Q  %    ^no    Ai  T  p              .            •  ^^^^^'  P^^-  ^^'  ^  ^  issuance  of  man- 

o.  R'.  409,  41  L.R.A.  720 ;  Amencan  damns   to   compel  performance   of  a 

Railway-Frog  Co.  v.  Haven,  101  Mass.  useless  act. 

398,   3  Am.   Rep.   377;   Longyear  v.  19.  Rex  v.  Wheeler,  Cas.  Hard,  99, 

Hardman,  219  Mass.  405,  106  N.  E.  16  Eng.  Rul.  Cas.  758. 

1012,  Ann.   Cas.   1916D  1200;   Sher-  20.  Union    Church    of   Africans   v. 
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is  to  be  found  of  any  attempt  by  a  clergyman,  even  after  presentation, 
to  obtain  a  writ  of  mandamus  to  compel  his  institution  to  a  presenta- 
tive  benefice;  and  for  this  plain  reason,  that  there  is  a  legal  remedy 
open  to  those  who  present  him  by  quare  impedit,  and  he  has  himself 
no  legal  right  whatever.^  In  this  country  it  has  also  been  recognized 
as  a  proper  remedy  to  compel  those  in  possession  or  control  of  the 
church  property  to  permit  one  duly  appointed  the  rector,  minister 
or  priest  to  exercise  the  functions  of  his  office  where  there  are  temporal 
rights  or  emoluments  attached  or  annexed  to  the  office  or  living.* 
On  the  other  hand  it  has  been  held  that  if  a  minister  has  no  temporal 
rights  in  his  office,  and  there  are  no  fees  or  emoluments  attached 
thereto  and  dependent  on  its  existence,  other  than  voluntary  con- 
tributions, mandamus  will  not  lie  to  restore  him  to  his  clerical  rights 
and  functions,  though  he  has  been  wrongfully  excluded  therefrom, 
as  the  writ  lies  for  the  enforcement  of  legal  rights  only,  and  not  for 
those  of  a  purely  equitable  nature  nor  for  those  of  a  mere  spiritual 
or  ecclesiastical  nature.' 

91.  Restoration  of  Corporate  Records  to  Proper  Custodian. — In 
case  of  public  records  mandamus  is  a  proper  remedy  to  compel  their 
restoration  to  the  proper  custodian,  as  this  is  a  matter  of  a  public 
nature ;  *  and  when  the  books  and  records  of  a  private  corporation  are 
wrongfully  withheld  by  an  officer,  after  his  term  of  office  has  expired, 
from  the  proper  corporate  officer  and  custodian,  mandamus  has  been 
held  a  proper  remedy  to  compel  the  wrongdoer  to  turn  them  over.* 
In  such  a  proceeding  instituted  in  the  name  of  the  corporation  where 
it  is  shown  that  the  respondent  had  acted  as  a  stockholder  and  officer 
acquiring  thereby  the  possession  of  the  corporate  records  and  then 
resigning  in  writing,  it  has  been  held  that  he  is  estopped  to  deny 
the  corporate  existence  of  the  corporation.*    Where  the  relator  has 

Sanders,  1  Houst.  (Del.)  100,  63  Am.  Dec.  187  (distinguishing  the  status  of 

Dec.  187  (referring  to  English  author-  the  clergy  of  the  Church  of  England 

ity) ;  Runkel  v.  Winemiller,  4  Har.  &  from  that  of  the  protectant  ministers 

McH.    (Md.)    429,   1    Am.    Dec.    411  in  this  country) ;   State  v.-  Cummins, 

(referring  to  English  authority).  171  Ind.112,  85  N.  E.  359,  36  L.R.A. 

Note:  16  Eng.  Rul.  Cas.  781.  (N.S.)  945. 

1.  Note:  16  Eng.  Rul.  Cas.  780.  Notes:   49  L.R.A.   385;   35  L.R.A. 

2.  Union    Church    of    Africans    v.  (N.S.)    919. 

Sanders,  1  Houst.  (Del.)  100,  63  Am.  4.  See  infra,  par.  186  et  seq. 

Dec.    187;    Runkel   v.    Winemiller,    4  6.  American    Railway-Frog    Co.    v. 

Har.  &  McH.  (Md.)  429,  1  Am.  Dec.  Haven,   101   Mass.   398,  3  Am.   Rep. 

411  (German  or  High  Dutch  Reform  377;    Coldwater  Copper  Min.   Co.   v. 

Christian  Church) ;  Brosius  v.  Renter,  Gillis,  170  Mich.  126,  135  N.  W.  901, 

1  Har.  &  J.   (Md.)   551,  2  Am.  Dec.  Ann.  Cas.  1915A  410;  State  v.  Guer- 

534  (German  CathoHc  Church).  tin,  106  Minn.   248,   119   N.   W.   43, 

Notes:  52  Am.  Dec.  302;  12  L.R.A.  130  A.  S.  R.  610;  Sherman  v.  Clark, 

182;  35  L.R.A.(N.S.)  920.  4  Nev.  138,  97  Am.  Dec.  516. 

S.Union    Church    of    Africans    v.  Note:  31  L.R.  A.  360,  368. 

Sanders,  1  Houst.  (Del.)  ftO,  63  Am.  6.  Coldwater   Copper   Min.    Co.    v. 
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elected  to  proceed  in  equity  to  compel  a  surrender  of  the  corporate 
papers  and  records  and  full  relief  may  be  given  in  such  suit,  this  has 
been  held  sufficient  ground  for  denying  a  writ  ot  mandamus.' 

Restoration  to  or  Enforcement  by  Right  to  Metrihership 

92.  In  General. — Mandamus  is  generally  recognized  as  a  proper 
remedy  to  restore  to  the  rights  and  privileges  of  membership  in  a  cor- 
poration one  who  has  been  wrongfully  excluded  therefrom.®  In  the 
case  of  an  incorporated  association  consisting  of  grand  and  subordinate 
lodges,  it  has  been  held  if  the  charter  of  a  subordinate  lodge  has  been 
revoked  without  authority  by  the  grand  lodge,  as  a  result  of  which  the 
members  will  be  deprived  of  a  large  amount  of  insurance  unless  they 
gain  admittance  to  other  lodges,  the  subordinate  lodge  is  entitled  to  a 
writ  of  mandamus  to  compel  the  officers  of  the  association  to  vacate  the 
order  revoking  the  charter.®  As  regards  parties  to  the  proceeding  it 
is  proper  to  make  all  the  officers  of  the  corporation  parties  who  have 
a  duty  to  perform  in  maintaining  the  legal  rights  of  the  relator.**^ 

93.  Incorporated  Associations  of  the  Learned  Professions. — ^In  an 
early  case  in  England  as  regards  an  incorporated  association  whose 
members  were  entitled  to  practice  medicine,  nonmembers  being  ex- 
cluded from  such  privilege,  and  all  persons  having  the  proper  educa- 
tional qualifications  being  entitled  to  membership,  it  was  held  that 
if  a  person  otherwise  entitled  to  membership  is  arbitrarily  refused 
admission,  mandamus  will  lie  to  compel  the  corporate  officers  to 
admit  him,  as  his  right  to  admission  is  a  legal  right  and  the  public 

Gillis,  170  Mich.  126,  135  N.  W.  901,  133  A.  S.  R.  404 ;  Com.  v.  St.  Patrick 

Ann.  Cas.  1915A  410.    As  to  estoppel  Benev.  Soc,  2  Bin.  (Pa.)  441,  4  Am. 

to  deny  corporate  existence  generally,  Dec.  453;  Blaek,  etc.,  Smiths'  Soc.  v. 

see   Corporations,  vol.  7,  p.   105  et  Vandyke,  2  Whart.  (Pa.)  309,  30  Am. 

seq.  Dec.    263;    Society   for   Visitation   of 

7.  Note :  31  L.R.A.  367,  368.  Sick,  etc.  v.  Com.,  52  Pa.  St.  125,  91 

8.  Miller  v.  Imperial  Water  Co.,  No.  Am.  Dec.  139 ;  Weiss  v.  Musical  Mut. 
8, 156  Cal.  27,  103  Pac.  227,  24  L.R.A.  Protective  Union,  189  Pa.  St.  446,  42 
(N.S.)  372;  Lahiff  v.  St.  Joseph's  To-  Atl.  118,  69  A.  S.  R.  820;  Lavalle  v. 
tal  Abstinence,  etc.,  Soc,  76  Conn.  Societe  St.  Jean  Baptiste,  17  R.  I. 
648,  57  Atl.  692,  100  A.  S.  R.  1012,  680,  24  Atl.  467,  16  L.R.A.  392. 

65  L.R.A.  92;  State  v.  Georgia  Medi-  Notes:  9  Am.  Dec.  640;  89  Am.  Dec. 

cal  Soc,  38  Ga.  608,  95  Am.  Dec  408;  736;  59  A.  S.  R.  200;  8  L.R.A.  195; 

United  Bros.  v.  Williams,  126  Ga.  19^  12  L.R.A.  181;  49  LR.A.  353  et  seq,; 

54  S.  E.  907,  115  A.  S.  R.  64;  Ameri-  36   L.R.A. (N.S.)    949;   16   Eng.   Rul. 

can  Railway-Frog  Co.  v.  Haven,  101  Cas.  783. 

Mass.  398,  3  Am.  Rep.  377  (referring  9.  Golden  Star  Lodge  No.  1  v.  Wat- 
to  English  and  American  authorities) ;  terson,  158  Mich.  696,  123  N.  W.  610, 
Longvear  v.  Hardman,  219  Mass.  405,  133  A.  S.  R.  404. 
106  N.  E.  1012,  Ann.  Cas.  1916D  1200.  '10.  Golden  Star  Iy)dge  No.  1  v.  Wat- 
See  also  Baltimore  University  v.  Col-  terson,  158  Mich.  696,  123  N.  W.  610. 
ton,  98  Md.  623,  57  Atl.  14,  64  L.R.A.  133  A.  S.  R.  404.  See  infra,  par' 
108 ;  Golden  Star  Lodge  No.  1  v.  Wat-  271,  as  to  parties  to  mandamus  pro- 
terson,  158  Mich.  696,  123  N.  W.  610,  reedings  generally. 
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is  interested  in  having  the  assistance  of  his  services  as  a  physician ;  ** 
but  it  was  also  held  that  the  corporation  had  a  discretion  intrusted 
to  it  as  to  the  qualification  of  an  applicant  for  admission  to  member- 
ship, and  that  when  their  action  in  denying  him  admission  was  in 
good  faith  based  on  his  insufficiency  in  point  of  skill  and  knowledge 
or  moral  character,  mandamus  would  not  issue  to  compel  his  admis- 
sion.** And  it  has  been  held  in  this  country  that  mandamus  will 
lie  to  compel  the  admission  of  a  person  duly  qualified  and  entitled 
to  admission  under  statute  as  a  member  of  an  incorporated  society, 
such  as  a  medical  association,  when  there  is  no  equally  efficacious 
remedy.** 

94.  Necessity  that  Pecuniary  Interest  Be  Involved. — It  has  been 
said  to  be  the  general  modem  view  that  mandamus  will  lie  to  compel 
the  restoration  to  membership  in  a  private  corporation  though  no 
pecuniary  interests  are  involved ;  **  on  the  other  hand  if  the  expulsion 
from  membership  in  a  nonstock  corporation  does  not  involve  the 
loss  of  any  property  rights,  the  view  has  been  taken  that  mandamus 
will  not  lie  to  compel  reinstatement.*'  In  regard  to  religious  associa- 
tions it  has  been  held  that  when  the  corporate  body  is  formed  merely 
to  manage  the  church  property,  its  managing  officers  being  elected 
by  the  members  of  the  congregation,  and  a  member  of  the  congrega- 
tion is  expelled  from  membership  by  the  congregation  as  distin- 
guished from  the  corporation,  mandamus  will  not  lie  against  the 
corporation  for  his  reinstatement  especially  when  no  interest  in  prop- 
erty is  affected ;  *•  and  this  has  been  held  true  notwithstanding  church 
membership  is  a  condition  to  membership  in  the  corporation.^'  And 
so  long  as  a  member  of  a  religious  society  is  living  who  claims  that 
he  has  been  wrongfully  expelled  arid  seeks  to  enforce  by  mandamus 
his  restoration  to  membership,  an  alleged  ground  for  such  restoration 
that  it  is  necessary  to  enable  him  to  enjoy  the  right  of  sepulture 
acquired  by  him  as  a  member  has  been  held  premature.**    And  the 

11.  Rex  V.  Askew,  4  Burr.  2186,  16   Am.  Rep.  639. 

Enff.  Rul.  Cas.  760.  Note :  100  A.  S.  R.  739. 

12.  Rex  V.  Askew,  4  Burr.  2186,  16  16.  Sale  v.  Mason  City  First  Regu- 
Eng,  Rul.  Cas.  760.  See  Physicians  lar  Baptist  Church,  62  la.  26,  17  N. 
AND  Surgeons,  as  to  the  general  right  W.  143,  49  Am.  Rep.  136.  See  also 
to  practice  medicine.  Hundley  v.  Collins,  131  Ala.  234,  32 

IS.  Manning  v.  San  Antonio  Club,  So.  575,  90  A.  S.  R.  33;  Hardin  v. 

63  Tex.  166,  51  Am.  Rep.  639  (refer-  Detroit    Second   Baptist    Church,    51 

ring   to    and    explaining   New    York  Mich.  137,  16  N.  W.  311,  47  Am.  Rep. 

case)  555. 

Notes:  89  Am.  Dec.  736;  37  A.  S.  R.  Note:  49  L.R.A.  386. 

320.  17.  Sale  v.  Mason  City  First  Regu- 

14.  Baltimore  University  v.  Colton,  lar  Baptist  Church,  62  la.  26, 17  N.  W. 
98  Md.  623,  57  Atl.  14,  64  L.R.A.  108.  143,  49  Am.  Rep.  136.    See  also  Hunfl- 

15.  Hundley  v.  Collins,  131  Ala.  234,  ley  v.  Collins,  131  Ala.  234,  32  So.  575, 
32  So.  575,  90  A.  S.  R.  33;  Manning  90  A.  S.  R.  33. 

V.  San  Antonio  Chib,  63  Tex.  166,  51       18.  State  v.  Hebrew  Congregation, 
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broad  view  has. been  taken  that  mandamus  will  not  issue  to  compel 
a  private  corporation  organized  for  the  mutual  protection  and  relief 
of  its  members,  to  restore  to  membership  therein  a  person  who  claims 
to  have  been  illegally  expelled  therefrom.  The  reason  given  for  this 
is  that  such  restoration  is  not  an  act  specially  enjoined  by  law,  and, 
assuming  that  the  exclusion  was  wrongful,  the  member  lias  a  plain 
and  adequate  remedy  in  the  ordinary  course  of  the  law.^' 

95.  Effect  of  Liability  to  Re-expulsion. — A  corporation  which  is 
required  by  law  to  admit  to  membership  therein  all  persons  possess- 
ing certain  qualifications  will  not  be  compelled  by  mandate  to  admit 
one  as  a  member  when  it  clearly  appears  that,  if  admitted,  he  would 
at  once  be  liable  to  expulsion  for  gross  ignorance  or  misconduct,*^ 
and  when  the  expulsion  is  defective  merely,  and  the  member,  if  rein- 
stated, may  be  immediately  again  expelled,  a  mandate  to  compel 
reinstatement  will  not  issue.* 

96.  Exhaustion  of  Remedy  within  Organization. — Ordinarily  a 
member  wrongfully  expelled  must  exhaust  his  remedy  within  the 
organization  before  seeking  the  aid  of  the  court  to  reinstate  him,*  but 
to  entitle  him  to  resort  to  mandamus  he  is  not  required  to  exhaust 
his  remedy  by  appeal  within  the  organization  itself,  when  the  by- 
laws do  not  provide  for  an  appeal  and  the  only  provision  therefor 
rests  upon  the  adoption  of  an  illegal  resolution.*  And  the  general 
rule  that  the  remedies  within  a  beneficial  association  must  be  exhausted 
before  resort  may  be  had  to  the  courts  does  not  bar  a  subordinate  lodge 
from  resorting  to  the  courts  to  effect  the  restoration  of  its  charter 
which  has  been  revoked  wrongfully  by  the  gi*and  lodge,  where  no 
appeal  is  provided  for  subordinate  lodges,  the  only  appeal  being  for 
aggrieved  members,  and  members  of  the  injured  lodge  cannot  gain 
membership  in  other  lodges  as  a  matter  of  right.* 

97.  Conclusiveness  of  Order  of  Expulsion. — ^W^here  a  member  of  a 
nonstock  corporation  has  been  regularly  tried  and  expelled  in  accord- 
ance with  the  by-laws,  the  merits  of  his  expulsion  cannot  be  re-exam- 
ined on  mandamus  for  his  restoration.  In  such  a  case  he  stands 
convicted  by  the  sentence  of  a  tribunal  of  his  own  choice,  which,  like 

etc.,  31  La.  Ann.  205,  33  Am.  Rep.  See  supra,  par.  53,  as  to  refusal  of 
217.  mandamus  when  the  act  directed  to  be 

19.  Fraternal  Mystic  Circle  v.  State,    done  will  be  useless. 

61  Ohio  St.  628,  48  N.  E.  940,  76  A.  2.  Note :  49  L.R.A.  379.    See  Relig- 

S.  R.  446.  lous  SociETiBS;  Societies  and  Clubs. 

Note:  8  L.R.A.  196.  3.  Weiss  v.  Musical  Mut.  Protective 

20.  Notes:    37   A.    S.    R.    320;    31  Union,  189  Pa.  St.  446,  42  Atl,  118, 
L.R.A.(N.S.)  515.  69  A.  S.  R.  820. 

1.  State  V.  Seattle  Baseball  Ass'n,       Note:  18  A.  S.  R.  301. 
61  Wash.  79,  111  Pac.  1055,  31  L.R.A.       4.  Golden  Star  Lodge  No.  1  v.  Wat- 
(N.S.)  512.  terson,  158  Mich.  696,  123  N.  W.  610, 

Note:  31  L.R.A.(N.S.)  513.  133  A.  S.  R.  404. 
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an  award  of  arbitrators,  concludes  him.*  A  return,  however,  to  the 
alternative  writ  must  set  forth  distinctly  and  certainly,  not  argunienta- 
tively,  inferentially,  or  evasively,  all  the  facts  essential  to  the  convic- 
tion of  the  relator  on  the  charges  upon  which  he  was  expelled  both  as 
to  the  cause  and  the  mode  of  proceeding.*  It  must  show  that  the  asso- 
ciation took  proofs  which  they  deemed  to  be  sufficient  evidence;  and  if 
it  merely  states  that  the  relator  was  tried  and  convicted  of  the  charges 
according  to  the  constitution  and  by-laws  of  the  association,  it  is 
demurrable.' 

98.  Stock  or  Business  Corporations;  Issuance  of  Stock. — In  line 
with  the  decisions  relating  to  nonstock  or  nonbusiness  corporations, 
discussed  in  the  preceding  sections,  mandamus  is  also  recognized  as 
a  proper  remedy  to  compel  restitution  to  membership  in  stock  or 
business  corporations ;  *  thus  it  has  been  held  that  where  an  original 
incorporator  and  subscriber  to  the  stock  of  an  ordinary  business  cor- 
poration is  wrongfully  excluded  from  his  privileges  as  an  incorporator 
and  his  subscription  to  the  stock  canceled,  he  is  entitled  to  be  restored 
by  mandamus  to  his  rights  as  an  incorporator.*  In  some  jurisdictions, 
it  is  held  that  mandamus  will  lie  to  compel  the  issuance  of  corporate 
stock,  as  a  matter  of  right ;  *•  and  it  has  also  been  held  that  where  a 
certificate  of  stock  has  been  lost,  mandamus  will  lie  to  compel  the 
issuance  of  a  new  certificate.^*  On  the  other  hand  though  a  person 
may  have  a  right  to  subscribe  to  the  stock  of  a  corporation,  which  the 
corporation  cannot  deny,  still  on  the  theory  that  this  right  is  purely 
a  private  right  which  may  be  protected  by  other  legal  remedies,  it 
has  been  said  that  mandamus  will  not  lie  to  enforce  the  right  of  sub- 
scribing and  that  therefore  such  right  is  enforceable  by  a  suit  in 
equity.'*  And  though  a  person  has  subscribed  and  paid  for  shares 
of  stock,  it  has  been  held  that  mandamus  will  not  lie  to  compel  the 
corporation  to  issue  to  him  certificates  of  stock,  the  remedy  of  the 
subscriber  being  either  at  law  to  recover  damages  or  in  equity  to 

6.  Chicago  Board  of  Trade  v.  Nel-  6.  Society  for  Visitation    of   Sick, 

son,  162  111.  431,  44  N.  E.  443,  53  etc.  v.  Com.,  52  Pa.  St.  125,  91  Am. 

A.  S.  R.  312;  State  v.  Hebrew  Congre-  Dec.  139.    See  infra,  par.  301,  as  to 

gation,  etc.,  31  La.  Ann.  205,  33  Am.  certainty  in  the  return  generally. 

Rep.  217  (expulsion  of  a  memher  of  a  7.  Society   for   Visitation   of   Sick, 

religious    corporation) ;    Black,    etc.,  etc.  v.  Com.,  52  Pa.  St.  125,  91  Am. 

Smiths'   Soc.   v.   Vandyke,  2   Whart.  Dec.  139. 

(Pa.)  309,  30  Am.  Dec.  263;  Society  8.  Baltimore  University  v.  Colton,  98 

for  VisiUtion  of  Sick,  etc.  v.  Com.,  Md.  623,  57  Atl.  14,  64  L.R.A.  108. 

52  Pa.   St.   125,  91   Am.   Dee.   139;  9.  Delacy  v.  Neuse  River  Nav.  Co., 

Com.  V.  Union  League,  135  Pa.  St.  301,  8  N.  C.  274,  9  Am.  Dec.  636. 

19  Atl.  1030,  20  A.  S.  R.  870,  8  L.R.A.  10.  Note :  16  Ann.  Cas.  900. 

195;  Pepin  v.  Sod^te  St.  Jean  Bap-  11.  Note:  16  Ann.  Cas.  901. 

tiste,  24  R.  I.  550,  54  Atl.  47,  60  L.R.A.  12.  American  Asylum,  etc.  v.  Phoe- 

626.  nix  Bank,  4  Conn.  172,  10  Am.  Doe. 

Notes:  69  A.  S.  R.  200;  8  L.R.A.  112. 
196;  49  L.R.A.  353. 
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compel  the  officers  of  the  corporation  to  execute  and  deliver  a  proper 
certificate  of  stock ;  *•  and  this  is  held  true  though  a  statute  expressly 
provides  that  subscribers  shall  be  entitled  to  receive  certificates  of 
their  paid-up  stock  in  the  company,  and  the  corporate  officers  shall, 
on  demand,  execute  and  deliver  to  a  stockholder  a  certificate  showing 
the  true  amount  of  the  stock  held  by  him  in  the  company.**  The 
reason  given  for  denying  the  writ  to  compel  issuance  of  stock  is  that 
while  the  writ  of  mandamus  has  sometimes  been  issued  to  compel 
the  admission  of  members  in  corporate  bodies  wheQ  essential  to  the 
preservation  of  personal  advantages  to  which  they  show  themselves 
to  be  clearly  entitled,  still  this  rule  does  not  apply  when  it  is  not  alleged 
that  the  corporation  had  refused  to  admit  the  relator  as  a  member, 
or  denied  him  the  right  to  vote  or  be  voted  for  or  to  exercise  his 
privileges  as  a  stockholder,  nor  that  any  of  his  personal  advantages  or 
privileges  as  a  member  had  been  interfered  with.*'  And  a  fortiori 
the  writ  should  not  issue  for  such  a  purpose  unless  the  stock  involved 
has  some  pecuniary  or  special  value  peculiar  in  itself  and  of  a  dif- 
ferent value  from  any  like  number  of  shares,  or  unless  the  control 
of  the  corporation  is  in  issue  and  by  the  securing  of  the  shares  the 
relator  would  obtain  control ;  and  in  all  such  exceptional  cases  it  must 
affirmatively  appear  from  the  petition  that  the  relator  has  a  clear  and 
legal  right  to  the  shares  and  has  no  plain,  speedy  and  adequate  remedy 
at  law.*« 

Inspection  of  Corporate  Books  and  Property 

99.  General  Rule. — Members  of  a  corporation  and  its  directors 
have  the  right  to  inspect  at  proper  and  seasonable  times  the  books 
and  records  of  the  corporation;  *^  and  in  this  country  it  is  held,  as 
a  general  rule,  that  if  this  right  is  denied  mandamus  will  lie  to  com- 
pel the  corporation  and  its  officers  to  permit  an  inspection.**    It  haa 

13.  State  V.  Jumbo  Extension  Min.  17.  See  Corporations,  vol.  7,  p.  32! 
Co.,  30  Nev.  192,  94  Pac.  74,  133  A.   et  seq. 

S.  R.  715,  16  Ann.  Cas.  896;  State  v.       18.  Guthrie  v.  Harkness,  199  U.  S. 

Carpenter,  61  Ohio  St.  83,  37  N.  E.  148,  26  S.  Ct.  4,  60  U.  S.   (L.  ed.) 

261,  46  A.  S.  R.  556.  130,  4  Ann.  Cas.  433,  affirming  27  Utah 

Notes:  133  A.  S.  R.  727;  3  L.R.A.  248,  75  Pac.  624,  107  A.  S.  R.  576, 

266;  16  Ann.  Cas.  900.  1  Ann.  Cas.  129:  Johnson  v.  Langdon, 

As  to  whether  mandamus  will  lie  to  135  Cal.  624,  67  Pac.  1050,  87  A.  S.  R. 

compel  a  transfer  of  stock,  see  infra,  156;  Swift  v.  State,  7  Houst.   (Del.) 

par.  106.  338,  6  Atl.  856,  32  Atl.  143,  40  A. 

14.  State  V.  Carpenter,'^51  Ohio  St.  S.  R.  127;  State  v.  Jessup,  etc.,  Paper 
83,  37  N.  E.  261,  46  A.  S.  R.  556.  Co.,  1  Bovce   (Del.)  379,  77  Atl.  16, 

15.  State  V.  Carpenter,  51  Ohio  St.  30  L.R.A.(N.S.)  290;  Stone  v.  Kel- 
83,  37  N.  E.  261,  46  A.   S.  R.  556.  logp,  165  III.  192,  46  N.  E.  222,  56 

16.  State  V.  Jumbo  Extension  Min.  A.  S.  R,  240;  Venner  v.  Chicago  City 
Co.,  30  Nev.  192,  94  Pac.  74,  133  A.  R.  Co.,  246  Til.  170,  92  N.  E.  643,  13*8 
S.  R.  715,  16  Ann.  Cas.  896.  A.  S.  R.  229,  20  Ann.  Cas.  607 ;  Els- 
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also  been  held  that  a  stockholder  of  a  mining  coiporation  has  the 
right  to  inspect  its  mines  for  a  legitimate  purpose  and  for  good  cause 
shown/'  and,  as  in  case  of  the  inspection  of  corporate  books  and 
records,  mandamus  has  been  held  a  proper  remedy  to  enforce  this 
right  of  inspection.*®  Also  the  list  of  members  of  an  incorporated 
political  club  should,  at  proper  times,  be  open  to  the  inspection  of 
all  members,  thereby  afiording  to  each  of  them  an  opportunity  to  aid 
in  carrying  out  the  object  of  the  organization  as  set  forth  in  its  charter. 
And  where  a  member  of  such  club  has  demanded  of  the  directors 
and  the  officer  having  the  custody  of  the  list  of  membership  of  the 
club  the  right  to  inspect  such  list,  and  has  been  refused,  he  has  laid 
a  sufficient  ground  for  an  application  for  a  writ  of  mandamus  to 
enforce  his  right  of  inspection,  without  further  proceeding  within  the 
organization  to  exhaust  whatever  remedy  he  may  have  therein,^  The 
reason  for  the  issuance  of  a  mandate  in  such  cases  is  the  inadequacy 
of  the  remedy  in  the  ordinary  course  of  the  law ;  *  and  for  the  reason 
that  the  remedy  by  mandamus  is  adequate,  it  is  generally  held  in 
this  country  that  equity  will  not  aflFord  relief  by  way  of  injunction.' 
A  provision  in  the  by-laws  that  disputes  between  the  corporation  and 

worth  V.  Doi^art,  95  la.  108,  63  N.  W.  16  Wyo.  97,  87  Pac.  337,  984,  123 

688,  68   A.   S.  R.  427;   L^endre  v.  A.  S.  R.  1014. 

New  Orleans  Brewing  Ass'n,  45  La.  Notes:  89  Am.  Dec.  736;  40  A.  S. 

Ann.   669,  12  So.  837,  40  A.   S.  R.  R.  140,  248;  107  A.  S.  R.   687;  12 

243;  Weijienmayer  v.  Bitner,  88  Md.  L.R.A.  181,  182;  46  L.R.A.  446,  467; 

326,  42  Atl.  246,  46  L.R.A.  446;  Var-  20  L.R.A.(N.S.)  198;  30  L.R.A.(N.S.) 

ney  v.  Baker,  194  Mass.  239,  80  N.  E.  291 ;  19  Ann.  Cas.  310 ;  16  Eng.  Rul. 

524,  10  Ann.   Cas.  989;  Andrews  v.  Cas.  783. 

Mines  Corp.,  206  Mass.  121,  91  N.  E.  19.  See  Corporations,  vol.  7,  p.  323. 

122,  137  A.  S.  R.  428 ;  Fuller  v.  Hoi-  20.  Hobbs  v.  Tom  Reed  Gold  Mines 

lander,  61  N.  J.  Eq.  648,  47  Atl.  646,  Co.,  164  Cal.  497,  129  Pac.  781,  43 

88  A.  S.  R.  466;  In  re  Steinway,  159  L.R.A.(N.SO  1112. 

N.  Y.  260,  53  N.  E.  1103,  45  L.R.A.  1.  McCUntock  v.  Young  Republicans 

461;  Davidson  v.  Almeda  Mines  Co.,  of  Philadelphia,  210  Pa.  St.  115,  59 

66  Ore.  412,  134  Pac  782,  48  L.R.A.  Atl.  691,  105  A.  S.  R.  784,  68  L.R.A. 

(N.S.)  847;  Com.  v.  Phoenix  Iron  Co.,  459. 

105  Pa.  St.  Ill,  51  Am.  Rep.  184;  2.  Johnson  v.  Langdon,  135  Cal.  624, 

Clintock    V.    Young    Republicans    of  67  Pac.  1050,  87  A.  S.  R.  156;  Weihen- 

Philadelphia,  210  Pa.  St.  115,  59  Atl.  mayer  v.  Bitner,  88  Md.  325,  42  Atl. 

691,  105  A.  S.  R.  784,  68  L.R. A.  459 ;  245,  46  L.R.A.  446 ;   Wyoming  Coal 

Kuhbach  v.  Inking  Cut  Glass  Co.,  220  Min.  Co.  v.  State,  15  Wyo.  97,  87  Pac. 

Pa.  St.  427,  69  Atl.  981,  20  L  IJ.A.  337,  984, 123  A.  S.  R.  1014. 

(N.S.)    185;   State   v.   Williams,  110  Notes:  107  A.  S.  R.  687;  19  Ann. 

Tenn.  549,  75  S.  W.  948,  64  L.R.A.  Cas.  311. 

418 ;   Brown  v.   Crystal  Ice  Co.,  122  3.  Fuller  v.  Hollander,  61  N.  J.  Eq. 

Tenn.   239,   122   S.   W.   84,   19   Ann.  648,  47  Atl.   646,  88  A.   S.  R.  456; 

Cas.   308;   State  v.   Pacific  Brewing,  Brown  v.  Crystal  Ice  Co.,  122  Tenn. 

etc.,  Co.,  21  Wash.  451,  58  Pac.  584,  239,  122  S.  W.  84,  19  Ann.  Cas.  308. 

47  L.R.A.  208;   State  v.  Ice,  75  W.  Notes:  107  A.  S.  R.  688;  19  Ann. 

Va.  476,  84  S.  E.  181,  L.R.A.1915D  Cas.  313. 

288 ;  Wyoming  Coal  Min.  Co.  v.  State, 
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its  stockholders  are  to  be  submitted  to  arbitration  does  not  deprive  a 
stockholder  of  his  remedy  to  enforce  by  mandamus  his  right  of  inspec- 
tion.* Though  the  contrary  view  has  also  been  taken,'  it  seems  to 
be  generally  held  that  the  court  can  order  a  domestic  corporation  to 
produce  its  books  for  inspection  by  a  stockholder  though  they  are 
outside  of  the  state  in  the  custody  of  one  of  its  officers.'  A  stock- 
holder who  applies  for  a  mandamus  to  enforce  his  right  of  inspection 
loses  his  right  to  relief  where  he  disposes  of  his  stock  while  an  appeal 
from  an  order  denying  the  writ  is  pending.'  The  fact  that  the  relator 
in  his  petition  places  his  right  to  examine  the  books  on  both  his 
position  as  a  stockholder  and  also  as  a  director  is  immaterial,  as  the 
relief  cannot  be  denied  him  because  he  has  doubly  shown  himself 
entitled  to  it.® 

100.  Rule  in  England  and  Minority  Rule  in  This  Country. — ^In 
England  it  seems  that  since  the  right  of  a  stockholder  to  inspect  the 
books  of  the  corporation  is  a  private  individual  right,  and  since  the 
writ  of  mandamus  is  a  prerogative  writ  restricted  to  the  enforcement 
of  a  public  right,  it  will  not  issue  to  enforce  a  stockholder's  right  to 
inspect  the  corporate  books.*  And  the  view  has  been  taken  in  this 
country  that  mandamus  is  not  an  appropriate  remedy  to  enforce  this 
right  of  inspection,**  and  for  this  reason  it  is  held  in  such  jurisdio- 
tions  that  injunctive  relief  to  enforce  the  right  will  be  granted." 

101.  Foreign  Corporations;  D'ational  Banks. — While  as  a  general 
rule  the  courts  will  not  interfere  with  the  internal  affairs  of  foreign 
corporations,**  still  if  a  foreign  corporation  is  doing  business  within 
the  state  and  its  books  are  therein,  in  the  custody  of  an  agent,  man- 
damus may  issue  to  compel  permission  to  inspect  such  books,**  and 
the  fact  that  the  stockholder  whose  right  of  inspection  is  sought  to 
be  enforced  is  himself  a  nonresident  is  not  ground  for  denying  him 

4.  State  v.  North  American  Jjand,  Hoffmeister,  62  Ohio  St.  189,  56  N.  E. 
etc.,  Co.,  106  La.  621,  31  So.  172,  87  1033,  78  A.  S.  R.  707,  48  L.R.A.  732. 
A.  S.  R.  309.  Note :  19  Ann.  Cas.  314. 

5.  Note:  19  Ann.  Cas.  312.  12.  See  Foreign  Corporations,  vol. 

6.  State  V.  Jessup,  etc.,  Paper  Co.,  12,  p.  29  et  seq. 

1  Boyce    (Del.)    379,  77   Atl.  16,  30        13.  Swift  v.  State,  7  Houst.  (Del.) 

L.R.A.(N.S.)  290.  338,  6  Atl.  856,  32  Atl.  143,  40  A.  S. 

Note :  19  Ann.  Cas.  312.  R.  127 ;  State  v.  North  American  Land, 

7.  Note:  20  L.R.A.(N.S.)  197.  etc.,  Co.,  106  La.  621,  31  So.  172,  87 

8.  State  V.  Ice,  75  W.  Va.  476,  84  A.  S.  R.  309;  Andrews  v.  Mines  Corp., 
S.  E.  181,  L.E.A.1916D  288.  206  Mass.  121,  91  N.  E.  122,  137  A. 

9.  Note:  19  Ann.  Cas.  312.  S.  R.  428;   Machen  v.  Machen,  etc, 

10.  Cincinnati  Volksblatt  Co.  v.  Electrical  Mfg.  Co.,  237  Pa.  St.  212, 
Hoffmeister,  62  Ohio  St.  189,  66  N.  E.  85  Atl.  100,  Ann.  Cas.  1914B  420,  42 
1033,  78  A.  S.  R.  707,  48  L.R.A.  732.   L.R.A.(N.S.)  1079. 

Notes:  45  L.R.A.  457;  19  Ann.  Cas.  Notes:  40  A.  S.  R.  248;  107  A.  S. 
311.  R.    685;    45   L.R.A.   454;    20   L.R.A. 

11.  Cincinnati     Volksblatt     Co.     v.    (N.S.)  198;  19  Ann.  Cas.  89. 
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the  writ.**  On  the  other  hand  if  the  corporation  does  not  ke^  its 
books  within  the  state  and  the  officer  having  the  charge  and  custody 
thereof  is  not  within  the  reach  of  state  process,  the  right  of  inspection 
cannot  be  enforced  by  mandamus ;  **  and  the  view  has  been  taken  that 
a  proceeding  by  mandamus  against  a  foreign  corporation  which  has 
no  other  purpose  than  an  inspection  of  its  books  is  not  authorized ;  *• 
also  the  rule  has  been  laid  down  broadly  that  the  enforcement  of  a 
nlember's  right  to  inspect  the  corporate  books  is  an  interference  with 
the  internal  affairs  of  the  foreign  corporation  and  for  this  reason  man- 
damus will  not  lie.*'  Similar  to  the  enforcement  of  the  right  of 
stockholders,  when  a  statute  imposes  on  a  foreign  corporation  the 
duty  to  permit  the  inspection  of  its  books  by  public  officers,  mandamus 
will  lie  to  enforce  this  duty.**  A  state  court  has  jurisdiction  to  issue 
a  mandamus  to  compel  a  national  bank  to  submit  its  books  to  an 
examination  by  a  stockholder  for  a  proper  purpose.*'  In  case  of  a 
foreign  mining  corporation  whose  mine  is  located  out  of  the  state,  it 
has  been  held  that  mandamus  will  lie  to  compel  the  directors  who 
reside  and  hold  their  public  meetings  within  the  state  where  the  suit 
is  brought  to  deliver  to  a  stockholder  an  order  requiring  the  persons 
in  charge  of  the  work  at  the  mine  to  permit  him  to  inspect  it ;  *  but 
as  the  mine  is  not  within  the  jurisdiction  of  the  court  of  the  state 
and  as  the  writ  cannot  run  to  persons  not  present  in  the  state  or  be 
enforced  on  real  property  beyond  its  limits,  the  writ  cannot  issue  to 
compel  those  in  the  operation  of  the  mine  in  such  other  state  to  per- 
mit the  inspection.* 

102.  Particular  Considerations  Affecting  Grant  of  Writ. — The 
common  law  right  of  stockhold^*s  to  inspect  the  corporate  books  or 
property  is  not  so  absolute  that  mandamus  will  issue  without  regard  to 
the  facts  and  circumstances ; '  and  generally  the  courts  will  not  inter- 
fere to  enforce  the  right  when  the  motive  of  the  stockholder  is  an 
improper  one.*     And  it  has  been  held  that  a  peremptory  writ  of 

14.  Swift  V.  State,  7  Houst.  (Del.)  Co.,  164  Cal.  497,  129  Pfec.  781,  43 

338,  6  Atl.  856,  32  Atl.  143,  40  A.  L.R.A.(N.S.)     1112.      See    Corpora- 

S.  R.  127.  TiONS,  vol.  7,  p.  323,  as  to  the  right  of 

Note:  45  L.R.A.  465.  a  stockholder  in  a  mining  corporation 

16.  State  V.  North  American  Land,  to  inspect  its  mines, 

etc.,  Co.,  106  La.  621,  31  So.  172,  87  2.  Hobbs  v.  Tom  Reed  Gold  Mines 

A.  S.  R.  309.  Co.,  164  Cal.  497,  129  Pao.  781,  43 

16.  Note;  19  Ann.  Cas.  90.  L.R.A.(N.S.)  1112. 

17.  Notes:  107  A.  S.  R.  685;  46  3.  Legandre  v.  New  Orleans  Brew- 
L.R.A.  454;  19  Ann.  Cas.  90;  Ann.  ing  Ass'n,  45  La.  Ann.  669, 12  So.  837, 
Cas.  1913E  459.  40  A.  S.  R.  243;  Davidson  v.  Almeda 

18.  Note :  37  A.  S.  R.  318.  Mines  Co.,  66  Ore.  412,  134  Pac.  782, 

19.  Guthrie  v.  Harkness,  199  U.  S.  48  L.R.A.(N.S.)  847;  State  v.  Wil- 
148,  26  S.  Ct.  4,  50  U.  S.  (L.  ed.)  liams,  110  Tenn.  549,  75  S.  W.  948, 
130,  4  Ann.  Cas.  433.  64  L.R.A.  418. 

Note:  20  L.R.A. (N.S.)  197.  Note:  10  Ann.  Cas.  990. 

1.  Hobbs  V.  Tom  Reed  Gold  Mines       4.  Note:  20  L.R.A. (N.S.)  186.    See 
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« 

mandamus  will  not  be  granted  to  compel  a  coiTporation  to  exhibit  its 
books  to  a  stockholder,  where  his  purpose  is  to  ascertain  whether  facts 
exist  which  will  authorize  an  application  to  the  attorney  general  to 
dissolve  the  corporation,  or  which  will  authorize  an  application  to  the 
court  to  appoint  a  receiver,  or  which  will  enable  the  relator  to  begin 
criminal  proceedings  against  the  officers  of  the  corporation  for  a 
violation  of  their  duties.*  When  the  right  of  inspection  is  denied, 
mandamus  will  not  issue  to  enforce  the  mere  naked  right  or  to  gxatify 
mere  idle  curiosity.  It  is  necessary  and  incumbent  upon  the  relator 
to  show  some  specific  interest  at  stake  rendering  the  inspection  neces- 
sary or  some  beneficial  purpose  for  which  the  examination  is  desired.* 
The  writ  will  not  be  granted  where  it  appears  that  the  examina- 
tion is  desired  for  the  purpose  of  obtaining  information  to  be  used  in 
carippling  the  business  of  the  corporation  for  the  benefit  of  a  business 
rival.''  The  writ  should  not  be  denied  solely  because  the  interest  of  the 
stockholder  is  small,®  or  because  he  is  also  a  stockholder  in  a  compet- 
ing corporation.*  The  fact  that  a  bill  in  equity  is  pending  on  behalf 
of  the  relator  as  plaintiff  to  wind  up  the  affairs  of  the  corporation 
has  been  held  not  to  be  ground  for  denying  to  him  a  writ  to  enforce 
his  right  of  inspection.**  As  a  general  rule  where  the  relator^s  position 
as  a  stockholder  is  that  of  a  transferee  of  stock  he  must  first  have  the 
stock  transferred  to  his  name  on  the  books  of  the  corporation.** 

103.  Discretion  as  to  Denial  of  Writ. — ^Again,  the  court  has,  it 
seems,  the  same  discretion  as  to  the  granting  of  a  mandate  to  enforce 
the  common  law  right  of  inspection  as  in  other  cases.**  To  the 
extent,  however,  that  an  absolute  right  is  conferred  by  statute,  the 
view  is  taken  in  some  cases  that  nothing  is  left  to  the  discretion  of  the 
court ;  but  the  writ  should  issue  as  a  matter  of  course,  although  even 

Corporations,  vol.  7,  p.  326  et  seq.,  220  Pa.  St.  427,  69  Atl.  981,  20  L Jt.A. 

as  to  the  effect  of  motive  on  the  gen-  (N.S.)  185. 

eral  right  of  inspection.  10.  Note :  19  Ann.  Cas.  312. 

5.  Note:  10  Ann.  Cas.  990.  H-  Note:  20  L.R.A.(N.S.)  197.    As 

6.  Johnson  v.  Langdon,  135  Cal.  624,  ^o  whether  mandamus  will  lie  to  compel 
67  Pac.  1060,  87  A.  S.  R.  156;  Stone  transfer  of  stock,  see  infra^  par.  106 
V.  Kellogg,  165  111.  192,  46  N.  E.  222,  ^t  seq                                       iqq  rr    q 
56  A.  S.  R.  240;  In  re  Steinway,  169  ^^q  'o?  o    n/*>i^n  ??^fe     /t  ^"/x- 
N.  Y.  250,  53  N.  E.  1103,  45  L.R.A.  ]l°J  ^^.^'  ^^'  ^^^^  ^  Zi  ^      Sr'^ 

461;  Wyoming  Coal  Min.  Co.  v.  State,  P'/p^??*^.^^-  ^f'  ^2^^r\  ll^ 

IK  vu.rri    07    «7  Po«    <iQ7    QQA    loQ  ^^cd  Gold  Mmcs  Co.,  164  Cal.  497, 

^  J^^   imi  '         '  129  Pac.  781,  43  L.R.A. (N.S.)   1112'! 

\r*       7n  A    Q    T>    OAQ    ^K  T  T>  A  ^amcy  V.  Baker,  194  Mass.  239,  80 

Notes:  40  A.  S.  R.  248;  45  L.R.A.  n.  E.  524, 10  Ann.  Cas.  989. 

^^l'  xr         ...        ^      Notes:  107  A.  S.  R.  687;  45  L.R.A. 

7.  Note:  10  Ann.  Cas.  990.  446  et  seq.;  20  L.R.A.(N.S.)   186  ei 

8.  In  re  Steinway,  159  N.  T.  250,   seq.;  10  Ann.  Cas.  990. 

53  N.  E.  1103,  45  L.R.A.  461.  See  supra,  par.  52  et  seq.,  as  to  the 

Note:  45  L.R.A.  467.  discretion  of  the  court  in  withholding 

9.  Kuhback  v.  Irving  Cut  Glass  Co.,    the  writ. 
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then  due  precaution  may  be  taken  as  to  time  and  place,  so  as  to  prevent 
interruption  of  business  or  other  serious  inconvenience  to  the  corpora- 
tion, or  any  abuse  by  the  petitioner  of  his  right  of  inspection ;  *• 
and  a  fortiori  the  court  has  no  right  to  deny  the  writ  on  the  ground 
that  the  purpose  of  the  stockholder  is  merely  to  satisfy  an  idle  whim, 
if  it  is  not  clearly  made  to  appear  that  such  was  his  purpose.^"*  So 
where  the  right  of  inspection  is  given  by  statute,  it  has  been  held 
Uiat  it  is  no  ground  for  denying  a  mandate  to  enforce  the  right  that 
the  purpose  of  the  petitioner  is  to  discover  some  possible  ground  of 
attack  upon  the  corporation  and  its  management  contrary  to  the 
interests  of  the  company  and  for  the  private  advantage  of  the  peti- 
tioner, though  the  court  has  the  power  to  prevent  any  abueo  by  the 
petitioner  of  the  right.^^  Neither  is  it  any  defense  to  the  issuance 
of  the  writ  to  allege  that  the  objects  and  purposes  are  improper,  and 
that  the  petitioner  desires  to  injure  the  business  of  the  corporation. 
The  clear  legal  right  given  by  the  constitution  or  statute  cannot  be 
defeated  by  stopping  to  inquire  into  motives.  If  this  were  so,  the 
stockholder  would  be  driven  from  the  certain  definite  right  given  him 
by  the  statute  to  the  realm  of  uncertainty  and  speculation. *•  Other 
cases,  however,  have  taken  the  view  that  a  statute  giving  in  general 
terms  a  right  of  inspection  does  not  transform  the  common  law  right 
into  an  absolute  right  so  as  to  entitle  the  stockholder  to  a  writ  of 
mandamus  as  a  matter  of  course.*^ 

104.  Demand  for  Inspection;  Petition;  Return  or  Answer. — As  a 
prerequisite  to  the  institution  of  mandamus  proceedings  to  enforce 
the  right  of  inspection  a  proper  demand  must  have  been  made  on 
the  proper  corporate  officers;  *^  but  where  a  demand  is  made  though 
defective  an  absolute  refusal  of  any  right  of  inspection  may  constitute 
a  waiver  of  the  defect,^*  and  it  has  been  held  that  the  trial  court 
\ias  no  authority  to  deny  a  writ  in  toto  merely  because  the  stockholder 
has  asked  to  inspect  more  than  ho  was  entitled  to  see.*®  To  entitle 
\he  stockholder  to  the  writ  he  should  show  in  his  petition  or  applica- 

13.  Johnson  v.  Langdon,  135  Cal.       15.  Stone  v.  Kdlogg,  165  HL  192,  46 
624,  67  Pac.  1050,  87  A.  S.  R.  156;    N.  E.  222,  56  A.  S,  R.  240. 

Stone  V.  Kellogg,  165  IlL  192,  46  N.  16.  Johnson  v.  Langdon,  135  Cal. 

E.  222,  56  A.  S.  R.  240;  Ellsworth  624,  57  Pac.  1050,  87  A.  S.  R.  156. 

V.  Dorwart,  95  la.  108,  63  N.  W.  588,  17.  Note:  10  Ann.  Cos.  990. 

58  A.  S.  R.  427;  In  re  Steinway,  159  18.  Com.  v.  Phoenix  Iron  Co.,  105 

N.  Y.  250,  53  N.  E,  1103,  45  L.R.A.  Pa.  St.  Ill,  51  Am.  Rep.  184. 

461.  Notes:   45  L.RA.  458;   20  LJi.A, 

Notes:  107  A.  S.  R.  687;  45  L.R.A.  (N.S.)  199. 

448;  20  L.R.A.(N.S.)   187;  10  Ann.  19.  State  v.  Pacific  Brewing,  etc., 

Gas.  990.  Co.,  21  Wash.  451,  58  Pac.  584,  47 

14.  Ellsworth   v.    Dorwart,   95    la.  L.R.A.  208. 

108,  63  N.  W.  588,  58  A.  S.  R.  427.       20.  Ellsworth  v.  Dorwart,  95  la.  108, 
See  also  Stone  v.  Kellogg,  165  IlL  192,    63  N.  W.  588,  58  A,  S.  R.  427. 
46  N.  E.  222,  56  A.  S.  R.  240. 
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tion  circumstances  rendering  an  inspection  necessary  and  proper;  ^ 
but  it  is  not  necessary  to  allege  that  the  officers  in  charge  of  the  cor- 
poration have  been  guilty  of  fraud  or  mismanagement.*  And  an 
averment,  in  general  terms,  in  the  return  or  answer  to  the  alternative 
writ  that  the  respondents  are  advised  that  one  of  the  purposes  of  the 
relator,  in  seeking  the  inspection,  is  to  enable  him  to  obtain  knowl- 
edge of  the  corporate  business  for  communication  to  rival  or  com- 
peting concerns,  unsupported  by  any  allegation  of  facts,  indicating 
the  source  of  such  information,  the  identity  of  such  rival  concerns, 
or  connection  of  the  relator  therewith,  is  too  indefinite,  and  therefore 
insufficient  as  a  defense  to  the  writ.* 

105.  To  Whom  Writ  Directed. — When  an  inspection  of  corporate 
records  is  sought,  the  proper  practice  is  to  address  it  to  the  person 
actually  having  the  custody  of  the  books  and  records,  even  though 
he  is  merely  a  ministerial  officer  acting  under  the  direction  of  others.* 
It  has  been  held  that  the  writ  cannot  issue  against  the  corporation 
itself;  and  that  the  corporation  is  not  a  proper  party  defendant  to 
the  proceedings,*  and  a  fortiori  the  corporation  is  not  a  necessary 
party.*  It  has  been  held,  however,  that  the  writ  may  issue  against 
the  corporation  itself,'  and  where  the  return  to  an  alternative  writ 
issued  against  a  corporation  and  two  of  its  officers  shows  that  one 
of  the  officers  had  no  authority  to  act  in  the  premises,  the  court  may 
direct  a  peremptory  writ  to  the  corporation,  ajid  the  other  officer  who 
has  authority  to  act.* 

Compelling  Transfer  of  Corporate  Stock 

106.  Rule  in  England. — ^In  England  under  the  earlier  decisions 
the  view  seems  to  have  been  taken  that  mandamus  will  not  lie  to 
compel  a  corporation  to  transfer  stock  on  its  books,  the  reason  given 
being  that  an  adequate  remedy  by  way  of  damages  existed  for  the 

1.  Davidson  v.  Almeda  Mines  Co.,       5.  Notes:  107  A.  S.  B.  687;  19  Ann. 

66  Ore.  412,  134  Pac.  782,  48  L.R.A.    Cas.  313. 

(N.S.)  847.  6.  State  v.  Ice,  75  W.  Va.  476,  84 

2.  Wyoming  Coal  Min.  Co.  v.  State,    S.  E.  181,  L.R.A.1915D  288. 

15  Wyo.  97,  87  Pae.  337,  984,  123  A.  7.  State  v.  Jessup,  etc.,  Paper  Co., 

S.  R.  1014.  1  Boyce    (Del.)    379,  77  Atl.  16,  30 

8.  State  V.  Ice,  75  W.  Va.  476,  84  L.R.A.(N.S.)    290;   L^endre  v.  New 

S.  E.  181,  L.R.A.1915D  288.  Orleans  Brewing  Ass'n,  45  La.  Ann. 

4.  Johnson  V.  Langdon,  135  Cal.  624,  669,   12   So.   837,  40  A.   S.   R.  243; 

67  Pac.  1050,  87  A.  S.  R.  156;  Swift  State  v.  North  American  Land,  etc., 
V.  State,  7  Houst.  (Del.)  338,  6  Atl.  Co.,  106  La.  621,  31  So.  172,  87  A. 
856,  32  Atl.   143,  40  A.   S.  R.   127;  S.  R.  30^. 

State  V.  North  American  Land,  etc..       Note :  19  Ann.  Cas.  313. 
Co.,  106  La.  Ann.  621,  31  So.  172,  87       8.  McClintock  v.  Young  Republicans 
A.  S.  R.  309.  of  Philadelphia,  210  Pa.  St.  115,  59 

Notes:  107  A.  S.  R.  687;  45  L.R.A.    Atl.  691,  105  A.  S.  R.  784,  68  L.R.A, 
469;  19  Ann.  Cas.  313.  459. 
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refusal  to  make  the  transfer.*  Later  casos^  however,  decided  prior 
to  the  Act  of  1854,  providing  for  a  statutory  action  of  mandamus, 
recognized  that  the  prerogative  writ  would  under  proper  circumstances 
issue  to  compel  such  a  transfer,  it  being  considered  as  a  duty  of  a 
public  or  quasi  public  character.^*  But  after  the  Act  of  1854,  where 
a  stockholder  made  a  bona  fide  transfer  of  his  shares  for  a  nominal 
consideration  and  for  the  purpose  of  escaping  liability  for  future 
calls,  it  was  held  that  though  the  transfer  was  valid  and  should  be 
recognized  by  the  courts,  still  as  the  transferor  had  an  adequate  remedy 
by  way  of  the  statutory  action  of  mandamus,  a  prerogative  writ  would 
not  issue  to  compel  the  transfer.*^ 

107.  General  Rule  in  United  States. — In  this  country,  following 
what  was  considered  the  rule  of  the  English  courts  as  announced  in 
the  earlier  cases,  it  is  the  view  taken  in  most  jurisdictions  that  man- 
damus will  not  issue  to  compel  a  corporation  to  transfer  stock  on 
its  books,**  especially  in  the  case  of  a  foreign  corporation,  as  this 
would  involve  an  interference  with  its  internal  affairs.**  It  is  on  the 
ground  that  no  common  law  remedy  exists  that  courts  of  equity  have 
assumed  jurisdiction  to  compel  transfers  of  corporate  stock.**  In 
some  jurisdictions,  however,  the  view  has  been  taken  that  the  proper 
officers  of  a  corporation  may  be  compelled  by  mandamus  to  transfer 
stock,  and  this  is  especially  true  when  the  duty  to  make  transfer  is 
imposed  by  statute.**    The  view  as  to  the  nonissuance  of  a  mandamus 

9.  American  Asylum  for  Education  Y.  259, 109  N.  E.  250,  Ann.  Cas.  1917A 
V.  Phoenix  Bank,  4  Conn.  172,  10  Am.  387,  L.R.A.1916A  542 ;  Freon  v.  Car- 
Dec.  112  (referring  to  English  author-  riage  Co.,  42  Ohio  St.  30,  61  Am.  Rep. 
ity) ;  American  Railway-Frog  Co.  v.  794;  State  v.  Carpenter,  51  Ohio  St. 
Haven,  101  Mass.  398,  3  Am.  Rep.  83,  37  N.  E.  261,  46  A.  S.  R.  556; 
377  (referring  to  English  authority).  Davidson  v.  Almeda  Mines  Co.,  66  Ore. 

Notes:    48    L.R.A.(N.S.)    848;    13  412,  134  Pac.   782,  48  L.R.A.(N.S.) 

Ann.  Cas.  299.  847    (distinguishing   an    earlier   case 

10.  Reg.  V.  Lamboum  Valley  R.  Co.,  which  involved  a  transfer  of  stock  sold 
22  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136,  on  execution). 

60  L.  T.  N.  S.  54,  16  Eng.  Rul.  Cas.  Notes:  89  Am.  Dec.  736;   51  Am. 

788  (reviewing  and  explaining  earHer  Rep.  798;  46  A.  S.  R.  560;  133  A.  S. 

cases).  R.  725;  136  A.  S.  R.  1041;  3  L.R.A. 

11.  Reg.  V.  Lamboum  VaUey  R.  Co.,  265;  48  L.R.A.(N.S.)  847,  848;  13 
22  Q.  B.  D.  463,  58  L.  J.  Q.  B.  136,  Ann.  Cas.  299. 

60  L.  T.  N.  S.  54,  16  Eng.  Rul.  Cas.  13.  Travis  v.  Knox  Terpezone  Co., 

788.  215  N.  Y.  259,  109  N.  E.  250,  Ann. 

12.  Kimball  v.  Union  Water  Co.,  44  Cas.  1917A  387,  L.R.A.1916A  542.       . 
Cal.  173,  13  Am.  Rep.  157;  Tobey  v.  14.  Cushman  v.  Thayer  Mfg.  Jew- 
Hakes,  54  Conn.  274,  7  Atl.  551,  1  elry  Co.,  76  N.  Y.  365,  32  Am.  Rep. 
A.  S.  R.  114;  State  v.  Jumbo  Exten-  315. 

sion  Min.  Co.,  30  Nev.  192,  94  Pac.       Note :  133  A.  S.  R.  729. 

74,  133  A.  S.  R.  715,  16  Ann.  Cas.       15.  Notes:  46  A.  S.  R.  560;  133  A. 

896 ;  Cushman  V  Thayer  Mfg.  Jewelry    S.   R.   726;   136   A.   S.   R.   1041;  48 

Co.,  76  N.  Y.  365,  32  Am.  Rep.  315;    L.R.A. (N.S.)  850,  853. 

Travis  v.  Knox  Terpezone  Co.,  215  N. 
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to  compel  the  transfer  of  stock  is  taken  also  as  regards  the  use  of  the 
writ  to  compel  the  issue  of  stock  to  original  subscribers.**  Where 
by  statute  mandamus  proceedings  are  triable  as  an  equity  proceeding, 
the  general  principle  that  he  who  comes  into  equity  must  come  with 
clean  hands  ^^  has  been  held  applicable  and  a  mandate  to  compel 
the  transfer  of  stock  has  been  denied  where  the  motive  of  the  petitioner 
was  to  further  a  conspiracy  to  ruin  the  business  of  the  corporation.*® 

108.  Stock  Sold  on  Judicial  Sale. — ^In  some  cases  a  distinction  is 
made  in  the  case  of  corporate  stock  sold  on  judicial  or  execution  sale, 
and  mandamus  has  been  upheld  as  a  proper  remedy  in  such  a  case 
to  enable  the  purchaser  to  secure  a  transfer  of  the  stock  on  the  books 
of  the  corporation.*'  In  such  a  case  it  has  been  said  that  the  transfer 
officer  of  the  corporation  is  made  pro  hac  vice  a  public  officer  charged 
with  the  duty  of  transferring  stock  sold  on  the  books.®^  Also  it  has 
been  held  that  the  writ  will  lie  to  compel  the  corporate  officer  to  give 
the  sheriff  access  to  its  books  to  enable  him  to  transfer  stock  to  one 
to  whom  he  has  sold  it  on  execution.*  Other  cases,  however,  refuse 
to  make  any  distinction  between  cases  where  the  stock  was  sold  at 
judicial  sale  and  where  the  sale  was  a  private  one,  the  remedy  at  law 
by  way  of  an  action  of  damages  being  regarded  as  adequate  in 
either  case.* 

VII.  Members  and  Officers  of  Legislature 

109.  In  General. — At  common  law  the  writ  of  mandamus  did  not 
run  to  Parliament;  *  and  in  this  country  on  account  of  the  separation 
of  the  legislative  and  executive  departments  of  the  state  governments 
and  their  independence  each  in  its  own  sphere,*  mandamus  will  not 
lie  against  the  legislative  body  or  its  officers  to  compel  the  performance 
of  duties  purely  legislative  in  their  character  which  therefore  pertain 
to  their  legislative  functions  and  over  which  they  have  exclusive  con-* 
trol,  as  the  courts  cannot  revise  or  compel  action  in  this  respect  without 
a  usurpation  of  power.*     The  legislature  cannot  be  thus  compelled 

16.  See  supra,  par.  98.  Note:  133  A.  S.  R.  728. 

17.  See  Equity,  vol.  10,  p.  389  et  1.  Note :  89  Am.  Dec.  736. 
seq.  2.  Note:  48  L.R.A.(N.S.)  854. 

18.  Funck  v.  Farmers^  Elevator  Co.,  8.  People  v.  Morton,  156  N.  Y.  136, 
142  la.  621,  121  N.  W.  53,  24  L.R.A.  50  N.  E.  791,  66  A.  S.  R.  547,  41 
(N.S.)  108  and  note.  L.R.A.  231;  People  v.  Best,  187  N.  Y. 

19.  Bailey  v.  Strohecker,  38  Ga.  250,  1,  79  N.  E.  890,  116  A.   S.  R.  589, 
'95  Am.  Dec.  388;  Davidson  v.  Alraf^da  10  Ann.  Cas.  58. 

Mines  Co.,  66  Ore.  412,  134  Pac.  782,  4.  See  Constitutional  Law,  vol.  6, 

48  L.R.A. (N.S.)  847  (referring  to  and  p.  144  et  seq. 

explaining  an  earlier  case).  5.  Ex  parte  Echols,  39  Ala.  698,  88 

Notes:  133  A.  S.  R.  728;  48  L.R.A.  Am.  Dec.  749;   Greenwood  Cemetery 

(N.S.)  854;  16  Ann.  Cas.  900.  Land  Co.  v.  Routt,  17  Colo.  156,  2*8 

20.  Bailey  v.  Strohecker,  38  Ga.  259,  Pac.  1125,  31  A.  S.  R.  284,  15  L.R.A. 
95  Am.  Dec.  388.  369 ;  People  v.  Bissell,  19  111.  229,  68 
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to  pass  an  act,  even  though  the  constitution  expressly  commands  it, 
nor  restrained  from  passing  an  act,  even  though  the  constitution 
expressly  forbids  it.*  After  laws  have  been  duly  enacted  by  the 
legislature,  officers  upon  whom  the  duty  is  imposed  to  promulgate  or 
publish  them  may  be  compelled  by  mandamus  to  perform  their 
duty ; '  and  where  the  laws  impose  on  certain  officers  the  duty  of 
furnishing  persons  a  certified  copy  of  any  act  passed  by  the  legis- 
lature, they  may  be  compelled  by  mandamus  to  perform  that  duty.® 
The  right  of  a  public  officer,  in  a  mandamus  proceeding  against  him, 
to  attack  the  constitutionality  of  a  statute  is  treated  elsewhere.* 

110.  Attendance  and  Expulsion  of  Members. — The  power  to  control 
and  compel  the  attendance  of  members  of  legislative  bodies  is  lodged 
in  them,  if  it  exists  at  all,  and  therefore  a  court  cannot  by  mandamus 
compel  such  attendance,*^  and  furthermore,  mandamus  would  be 
entirely  inefficient  in  reaching  the  mischief  complained  of,  as  no 
court  by  such  means  could  keep  up  a  continuous  or  repeated  attend- 
ance.** It  has  been  held  by  high  authority  that,  even  in  the  absence 
of  an  express  provision  conferring  the  power,  every  legislative  body 
in  which  is  vested  the  general  legislative  power  of  the  stat«  has  the 
implied  power  to  expel  a  member  for  any  cause  which  it  may  deem 
sufficient.**  This  power  of  expulsion  is,  however,  very  generally 
expressly  confen-ed  by  the  constitutions  of  the  several  states,  and  it 
is  held  that  where  a  member  has  been  expelled  by  the  legislative  body, 
the  courts  have  no  power,  irrespective  of  whether  the  expulsion  was 
right  or  wrong,  to  issue  a  mandate  to  compel. his  reinstatement.** 

111.  Amendment  and  Correction  of  Legislative  Records. — Where 
the  powers  of  government  are  distributed  among  separate  independent 
and  co-ordinate  departments,  the  legislative,  executive  and  judicial,** 
it  is  not  one  of  the  functions  of  a  court  to  make  up  the  records  of  the 

Am.  Dec.  591;  People  v.  Dunne,  258  9.  Capito  v.  Topping,  65  W.  Va. 

III.  441,101N.  E.560,45L.R.A.(N.S.)  587,  64  S.  E. -845,  22  L.R.A.(N.S.) 

500:  State  v.  Bolte,  151  Mo.  362,  62  1089.    As  to  when  constitutionality  of 

S.  W.  262,  74  A.  S.  R.  536;  People  statutes  may  be  questioned  in  manda- 

V.  Best,  187  K  Y.  1,  79  N.  E.  890,  mus  proceedings,  see  supra,  par.  20  et 

116  A.  S.  R.  689,  10  Ann.  Cas.  58.  seq. 

Notes:  18  Am.  Dec.  239;  74  A..  S.  10.  Wilson  v.  Cleveland,  157  Mieh. 

R.  544.  610,  122  N.  W.  284,  133  A.  S.  R.  352. 

6.  Greenwood  Cemetery  Land  Co.  v.  Note:  98  A.  S.  R.  875. 
Routt,  17  Colo.  156,  28  Pac.  1125,  31  11.  Note :  98  A.  S.  R.  875. 

A.  S.  R.  284, 15  L.R.A.  369.  12.  Hiss  v.  Bartlett,  3  Gray  (Mass.) 

7.  Capito  V.   Topping,   65  W.  Va.   468,  63  Am.  Dec.  768. 

587,  64  S.  E.  845,  22  L.R.A.{N.S.)  13.  French  v.  California,  146  Cal. 

1089.  604,  80  Pac.  1031,  2  Ann.  Cas.  756 

Note:  22  L.R.A.(N.S.)  1089.  and  note,  e9  L.R.A.  566. 

8.  Capito  V.  Topping,  66  W.  Va.  14.  See  Constptutional  Law,  vol. 
587,  64  S.  E.  845,  22  L.R.A.(N.S.)  6,  p.  144  et  seq.,  as  to  the  division  of 
1089.  powers  of  government  between  the  sev- 

Note:  22  L.R.A.(N.S,)  1089.  eral  departmenta. 
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proceedings  of  legislative  bodies.**  Nor  cim  a  court  be  required,  in 
a  case  not  involving  the  private  interests  of  parties,  to  determine 
whether  particular  bodies,  assuming  to  exercise  legislative  functions, 
constitute  a  lawful  legislative  assembly.**  In  applying  this  immu- 
nity of  legislative  bodies  from  judicial  control,  it  has  been  held 
that  the  constitutional  right  of  any  member  of  a  state  legislature 
to  have  a  protest  entered  on  the  journal  cannot  be  enforced  by 
mandamus  against  either  the  clerical  or  presiding  officer  of  the 
house  to  which  he  belongs.*^  It  has  been  said,  however,  that  man- 
damus to  compel  the  erasure  from  journals  of  the  legislature  of 
entries  showing  the  passage  of  a  statute  imposing  an  additional  tax 
upon  the  liquor  business,  which  were  erroneously  made  after  the 
journal  had  been  attested  and  delivered  to  the  secretary  of  state  for 
safe  keeping,  is  the  only  adequate  remedy  for  one  who  will  be  subject 
to  fine  or  imprisonment  for  carrying  on  his  business  without  paying 
the  required  tax.*®  But  in  this  connection  it  was  held  that  the  clerk 
of  the  house  of  representatives  of  a  state  cannot  be  compelled  by  man- 
damus to  erase  and  expunge  false  entries  from  the  journal  after  he 
has  delivered  it  properly  attested  to  the  secretary  of  state  according 
to  law  for  safe  keeping,  and  all  his  control  over  it,  except  for  the 
purpose  of  making  a  copy  of  it  for  the  printer,  has  ceased.**  And 
also  it  was  held  that  the  duty  to  erase  unauthorized  matter  interpolated 
into  the  records  of  the  legislature  was  not  imposed  upon  the  secretary 
of  state  by  a  statute  requiring  him  to  "keep  such  records,''  and  there- 
fore mandamus  would  not  lie  to  compel  him  to  make  such  erasure. ^* 

112.  Presiding  Officer  of  State  L^islature. — As  regards  the  per- 
formance of  duties  legislative  in  their  character  upon  the  speaker  of 
the  house,  or  the  presiding  officer  of  the  senate,  the  courts  have  no 
authority  to  issue  against  him  a  writ  of  mandamus  to  compel  him  to 
perform  such  duties.*  But  as  regards  purely  ministerial  duties  im- 
posed by  state  law  on  the  speaker  of  the  house,  it  has  been  held  that 
he  may  be  compelled  by  mandamus  to  perform  such  duties.*    This 

15.  Clough  V.  Curtis,  134  XI.  S.  361,  19.  State  v.  Wilson,  123  Ala.  259, 
10  S.  Ct.  573,  33  U.  S.  (L.  ed.)  945;  26  So.  482,  45  L.R.A.  772.  As  to 
Hawkins  v.  Governor,  1  Ark.  570,  33  denial  of  the  writ  on  account  of  in- 
Ara.  Dec.  346.  As  to  the  preneral  pow-  ability  of  the  respondent  to  comply 
er  of  courts  to  make  inquiries  into  the  therewith,  see  supra,  par.  54  et  seq. 
correctness  of  l^islative  journals,  see  20.  State  v.  Wilson,  123  Ala.  259, 
Statutes.  26  So.  482,  45  KR.A.  772. 

16.  Clough  V.  Curtis,  134  U.  S.  361,  1.  Ex  parte  Echcii^,  39  Ala.  698,  88 
10  S.  Ct.  573,  33  U.  S.  (L.  ed.)  945.  Am.  Dec.  749;  State  v.  Bolte,  151  Mo. 
See  CoNSTrruTiONAL  Law,  voL  6,  p.  362,  52  S.  W.  262,  74  A.  S.  R.  536; 
159.  People  v.  Morton,  156  N.  Y.  136,  50 

17.  Tumbull  V.  Giddings,  95  Mich.  N.  E.  791,  66  A.  S.  R.  547,  41  L.R.A. 
314,  54  N.   W.   887,  19   L.R.A.  863.  231. 

18.  State  V.  Wilson,  123  Ala.  259,  2.  State  v.  Elder,  31  Neb.  169,  47 
26  So.  482,  45  li.R.A.  772.  N.  W.  710,  10  L.R.A.  796;  People  v. 
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ha6  been  held  true  as  regards  ministerial  duties  imposed  on  him  by 
law  as  member  ex  officio  of  the  board  having  charge  of  the  public 
buildings,'  and  as  regards  an  absolute  duty  imposed  upon  him  by 
the  constitution  immediately  upon  the  assembling  and  organization 
of  the  house  and  the  assembly  of  the  two  houses  in  joint  convention 
to  open  and  publish  the  election  return  of  executive  officers.*  It 
has  been  said  that  the  fact  that  members  of  the  legislature  are  exempt 
from  arrest  during  the  convening  of  the  legislature  is  no  reason  for 
denying  a  writ  to  compel  the  speaker,  during  the  convening  of  the 
legislature,  to  perform  a  ministerial  duty ;  ^  and  a  fortiori  there  is 
no  reason  for  the  writ  not  running  against  him  after  the  legislature 
has  adjourned  and  his  immunity  in  this  respect  has  ceased;*  and 
the  fact  that  the  speaker  of  the  house  may  succeed  under  certain 
contingencies  to  the  office  of  governor  does  not  clothe  him  with  the 
iminunity  pertaining  to  the  governorship.' 

VIII.  Executive  Officers 

State  and  Crown  Executive  Officers 

113.  In  General. — ^Under  our  principle  of  government  the  execu- 
tive and  judicial  departments  of  the  state  government  are  separate,^ 
and  as  regards  the  governor,  the  chief  executive  officer  of  the  state, 
the  decisions  are  not  in  accord  as  to  whether  he  may  be  compelled 
through  the  judicial  process  of  mandamus  to  perform  purely  minis- 
terial acts.*  In  jurisdictions  in  which  the  rule  prevails  that  even 
the  governor  of  a  state  may  be  compelled  by  the  process  of  the  courts 
to  perform  purely  ministerial  acts,  manifestly  the  same  rule  would 
apply  to  the  lesser  executive  officers.  And  according  to  the  better 
view  even  if  the  governor  is  considered  as  clothed  with  immunity 
against  coercion  by  mandamus,  the  mere  fact  that  an  officer  belongs 
to  the  executive  department  of  the  state  government  dr^s  not  exempt 
him  from  the  process  of  mandamus  to  compel  him  to  perform  a  plain 
ministerial  duty  not  involving  official  discretion.*®    The  reason  for 

Morton,  156  N.  Y.  136,  50  N.  E.  791,  6.  People  v.  Morton,  156  N.  Y.  136, 
66  A.  S.  R.  547,  41  L.R.A.  231.  50  N.  E.  791,  66  A.   S.  R.  547,  41 

3.  People  V.  Morton,  156  N.  Y.  136,    L.R.A.  231. 

50  N.   E.  791,  66  A.   S.  R.  547,  41       7.  People  v.  Morton,  156  N.  Y.  136, 

L.R.A.  231.  50  N.  E.   791,  66  A.   S.  R.  547,  41 

4.  State  V.  Elder,  31  Neb.  169,  47  L.R.A.  231.  As  to  the  issuance  of 
N.  W.  710,  10  L.R.A.  796.  mandamus  against  the  governor,  see 

Note:  16  Eng.  Rul.  Cas.  787.  infra,  par.  121  et  seq. 

See  infra,  par.  195  et  seq.,  as  to  8.  See  Constitutional  Law,  vol.  6, 

use  of  mandamus  in  election  matters  p.  144. 

generally.  9.  See  infra,  par.  121  et  seq. 

5.  State  v.  Elder,  31  Neb.  169,  47  10.  State  v.  Crawford,  28  Fla.  441, 
N.  W.  710,  10  L.R.A.  796  (per  Max-  10  So.  118,  14  L.R.A.  253;  State  v. 
well,  J.,  in  concurring  opinion).  Houston,  40  La.  Ann.  .393,  4  So.  50, 
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this  view  is  that  with  the  exception  of  the  governor  it  is  the  character 
of  the  duty  and  not  the  nature  of  the  office  which  must  control  in 
deciding  whether  or  not  mandamus  will  issue  against  a  state  officer 
of  this  character  less  than  a  governor.*^  Some  cases,  however,  have 
taken  the  broad  view  that  mandamus  will  not  issue  against  the  official 
heads  of  executive  departments  of  the  state,  clothing  such  officers 
with  the  same  immunity  given  the  governor.**  It  is  universally 
recognized  that  if  the  act  the  performance  of  which  is  sought  to  be 
enforced  is  not  ministerial  merely,  but  involves  the  exercise  of  dis- 
cretion, mandamus  will  not  lie.**  In  this  connection,  however,  the 
fact  that  a  ministerial  duty  imposed  requires  the  interpretation  of  the 
law  by  the  executive  officer  does  not  prevent,  according  to  the  better 
view,  the  enforcement  of  the  duty  by  mandamus.**  On  the  other 
hand  it  has  been  held  that  mandamus  will  not  issue  to  compel  an 
executive  officer  to  perform  an  act,  when  the  duty  of  performing  it 
depends  on  the  construction  of  a  statute,  and  the  officer  has  construed 
it  as  not  requiring  him  to  perform  the  act,  though  the  court  may 
be  of  the  opinion  that  his  construction  of  the  statute  is  incorrect.*** 
114.  As  Action  against  State. — The  position  of  the  respondent  as 
an  officer  of  the  state  does  not  preclude  the  issuance  of  a  mandate  to 
compel  him  to  perform  a  duty  imposed  upon  him  by  law.**  If,  how- 
ever, a  proceeding  for  a  writ  of  mandamus  against  executive  officers 
of  the  state  is  in  eflfect  an  action  against  the  state,  the  general  im- 
munity of  the  state  from  liability  to  suit  *'  would  prevent  the  issuance 
of  the  writ.*^    Thus  under  a  constitutional  provision  prohibiting  suits 

8  A.  S.  R.  532;  Cooke  v.  Iverson,  108  v.  Fyler,  60  Conn.  448,  22  Atl.  494, 

Minn.  388,  122  N.  W.  261,  52  L.R.A.  26  A.  S.  R.  337.    See  supra,  par.  28 

(N.S.)    415;   Clement  v.  Graham,  78  et  seq.,  as  to  what  are  considered  min- 

Vt.  290,  63  Atl.  146,  Ann.  Cas.  1913E  isterial  as  distinguished  from  discre- 

1208.  tionarv  duties  generally. 

Notes :  89  Am.  Dee.  734 ;  52  L.R.A.       16.  State  v.  Toole,  26  Mont.  22,  66 

(N.S.)  416  et  seq.;  1  Eng.  Rul.  Cas.  Pac.  496,  91  A.  S.  R.  386,  55  L.R.A. 

828;  16  Eng.  Rul.  Cas.  782.  644.     And  see  cases  cited  throughout 

11.  State  V.  Crawford,  28  Fla.  441,  this  section. 

10  So.  118,  14  L.R.A.  253;  State  v.  17.  See  States. 

Ansel,  76  S.  C.  395,  57  S.  E.  185,  11  18.  Board    of    Liquidation    v.    Mc 

Ann.  Cas.  613.  Comb,   92  U.   S.  531,   23   U.   S.    (L. 

12.  Notes:  89  Am.  Dec.  734;  98  A.  ed.)  623;  Tennessee  v.  Sneed,  96  U.  S. 
S.  R.  874;  52  L.R.A.(N.S.)  424  et  seq.  69,  24  U.  S.  (L.  ed.)  610;  Louisiana 

13.  American  Casualty  Ins.,  etc.,  Co.  v.  Jumel,  107  U.  S.  711,  2  S.  Ct.  128, 
V.  Fvler,  fiO  Conn.  448,  22  Atl.  494,  25  27  U.  S.  (L.  ed.)  448;  Hagood  v. 
A.  S.  R.  337.  Southern,  117  U.  S.  52,  6  S.  Ct.  608, 

Note:  52  L.R.A.(N.S.)  416,  430  et  29  U.  S.   (L.  ed.)  806;  In  re  Avers, 

seq.  123  U.  S.  443,  8  S.  Ct.  164,  31  U.  S. 

14.  Roberts  v.  United  States,  176  U.  (L.  ed.)  216;  Pennoyer  v.  McCon- 
S.  221,  20  S.  Ct.  376,  44  U.  S.  (L.  naughy,  140  U.  S.  1,  11  S.  Ct.  699, 
ed.)  443.  35  U.  S.  (L.  ed.)  363:  Jobe  v.  Urqu- 

Note:  52L.R.A.(N.S.)  417.  hart,  102  Ark.  470,  143  S.  W.  121, 

15.  American  Casualty  Ins.,  etc.,  Co.    Ann.  Cas.  1914A  351 ;  State  v.  Mor- 
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against  the  state,  mandamus  does  not  lie  against  state  officers  to  com- 
pel them  to  execute  an  executory  contract  between  an  individual  and 
the  state  with  regard  to  the  state  printing,  although  the  state  in  name 
is  not  made  a  party  to  the  mandamus  proceedings.** 

115.  Secretary  of  State. — ^The  official  position  of  a  secretary  of 
state  is  not  generally  regarded  as  such  as  will  necessarily  render  him 
immune  from  being  compelled  by  mandamus  to  perform  a  duty 
imposed  upon  him  by  law,*®  as,  for  instance,  the  ministerial  duty 
of  countersigning  and  affixing  the  great  seal  of  the  state  to  commis- 
sions, official  acts  and  other  instruments  may  be  coerced  by  man- 
damus.* When  the  duty  is  imposed  on  the  secretary  of  state  to  pub- 
lish the  acts  of  the  legislature  he  may  be  compelled  to  do  so  by 
mandamus ;  *  the  writ  will  also  lie  to  compel  the  secretary  of  state 
to  furnish  copies  of  the  acts  passed  by  the  legislature  to  one  who  has 
a  contract  with  the  state  for  their  publication,'  and  to  compel  certifi- 
cation of  a  legislative  resolution.*  And  where  an  individual  has 
complied  with  all  the  requirements  of  the  law  authorizing  him  to 
transact  the  banking  business,  the  issuance  by  the  secretary  of  state 
of  a  permit  to  do  such  business  has  been  compelled  by  mandamus, 
the  duty  in  this  respect  being  purely  ministerial ;  *»  and  the  same  is 
true  as  to  ministerial  duties  imposed  on  the  secretary  of  state  by  the 
election  laws,*  such  as  the  receipt  and  certification  of  nominations,' 
to  compel  the  filing  of  an  application,  or  petition  to  submit  an  amend- 

tensen,  69  Neb.  376,  95  N.  W.   831,  1.  State  v.  Crawford,  28  Fla.  441, 

5  Ann.  Gas.  291;  Love  v.  Filtsch,  33  10  So.  118,  14  L.R.A.  253;   State  v. 

Okla.   131,    124   Pac.   30,   44   L.R.A.  Barber,  4  Wyo.  409,  34  Pac.  1028,  27 

(N.S.)  212;  MiUer  v.  State  Board  of  L.R.A.  45.    See  also  Hawkins  v.  Gov- 

Agriculture,  46  W.  Va.  192,  32  S.  E.  emor,  1  Ark.  570,  33  Am.  Dec.  346. 

1007,  76  A.  S.  R.  811.  Notes:  52  L.R.A.(N.S.)  423,  436  et 

Notes:  44  L.R.A.(N.S.)  189  et  seq.;  seq.;  16  Eng.  Rul.  Cas.  787. 

52  L.R.A.(N.S.)  418;  5  Ann.  Cas.  295;  2.  Notes:  22  L.R.A.(N.S.)  1089;  52 

1  Eng.  Rul.  Cas.  827;  16  Eng.  Rnl.  L.R.A.(N.S.)  436,  437. 

Cas.  787.  3.  State  v.  Barker,  4  Kan.  379,  96 

19.  Miller  ▼.  State  Board  of  Agri-  Am.  Dec.  175^ 

culture,  46  W.  Va.  192,  32  S.  E.  1007,       Notes:   22  L.R.A.(N.S.)    1089;    52 

76  A.  S.  R.  811.  L.B.A.(N.S.)  437. 

20.  State  v.  Crawford,  28  Fla.  441,       4.  State  v.  Dahl,  6  N.  D.  81,  68  N. 
10  So.  118,  14*  L.R.A.  253;  State  v.  W.  418,  34  L.R.A.  97. 

Barker,  4  Kan.  379,  96  Am.  Dec.  175;  Note:  52  L.R.A.(N.S.)  437. 
State  V.  Roach,  230  Mo.  408,  130  S.  5.  Note:  52  L.R JL. (N.S.)  427.    As 
W.  689,  139  A.  S.  R.  639;  Threadgill  to  the  general  power  of  the  state  to 
v.  Cross,  26  Okla.  403,  109  Pac.  558,  control    the    banking    business,     see 
138  A.  S.  R.  964;  State  v.  Doyle,  40  Bakks,  vol.  3,  p.  378  et  seq. 
Wis.  175,  22  Am.  Rep.  692;  State  v.  6.  Note:    52   L.R.A.(N.S.)    428    et 
Barber,  4  Wyo.  409,  34  Pac.  1028,  27  seq.,  436.     As  to  the  use  of  manda- 
LJK.A.  45.  mus  in  regard  to  election  matters  gen- 
Notes:   22   L.R.A.(N.S.)    1089;   52  erally,  see  infra,  par.  195  et  seq. 
L.R.A.(N.S.)  423  et  seq.,  436;  16  Eng.  7,  Note:  52  L.B.A.(N.S.)  437. 
Rul.  Cas.  787. 
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ment  of  the  constitution  to  the  vote  of  the  people  *  or  to  compel  publi- 
cation of  proposed  amendments  of  the  constitution .•  If  the  per- 
formance of  the  act  in  question  involves  the  exercise  of  judgment  and 
discretion,  the  writ  will  not  issue ;  *®  also  the  act  sought  to  be  com- 
pelled must  be  one  which  it  is  his  official  duty  to  perform.^^  Thus 
it  has  been  held  that  a  statute  making  it  the  duty  of  the  secretary 
of  state  to  "keep"  the  records  of  the  legislature  when  transmitted  to 
him  does  not  impose  on  him  any  duty  to  erase  therefrom  unauthorized 
matter  interpolated  therein,  and  therefore  he  cannot  be  required  by 
mandamus  to  do  so.** 

116.  State  Comptroller,  Auditor  or  Treasurer. — As  regards  minis- 
terial acts  of  the  state  comptroller,  auditor  or  treasurer  not  involving 
judgment  or  discretion,  their  performance  may  be  enforced  by  man- 
damus as  in  case  of  other  executive  heads  of  state  departments.*' 
Thus  such  officers  may  be  compelled  to  perform  the  duty  of  drawing 
warrants  on  the  state  treasury,**  provided  the  right  of  the  relator  to 
the  warrant  is  clearly  made  out;  ^^  he  may  be  compelled  to  audit  or 
reject  claims  presented,**  to  approve  a  contract  awarded  by  a  state 
board,*'  or  to  permit  the  inspection  of  vouchers.*^  On  the  other 
hand  such  officers  cannot  be  coerced  as  regards  acta  involving  judg- 
ment or  discretion. *•  Thus  when  the  officer  has  a  discretion  in  the 
allowance  or  rejection  of  claims  presented  and  exercises  it,  his  deter- 
mination cannot  be  controlled  or  reviewed  on  mandamus,  though  he 
may  be  required  in  the  first  instance  to  take  initial  action,  as  his 
determination  as  to  whether  the  claim  shall  be  allowed  or  rejected 
involves  the  judicial  function.**     The  writ  will  be  denied  if  the 

8.  State  V.  Roach,  230  Mo.  408,  130  Clement  v.  Graham,  78  Vt.  290,  63 
S.  W.  689,  139  A.  S.  R.  639;  Thread-  Atl.  146,  Ann.  Cas.  1913E  1208;  State 
Rill  V.  Cross,  26  Okla.  403,  109  Pac.  v.  Da\ndson,  114  Wis.  563,  88  N.  W. 
558,  138  A.  S.  R.  964.  596,  90  N.  W.  1067,  58  L.R.A.  739. 

9.  Com.  V.  Griest,  196  Pa.  St  396,  Notes:  98  A.  S.  R.  872;  52  L.R.A. 
46  Atl.  505,  50  L.R.A.  568.  <N.S.)  421  et  seq.,  438  et  seq. 

10.  Note:  52  L.R.A.(N.S.)  437.  14.  Note:   52  L.R.A.(N.8.)    422  et 

11.  State  V.  Wilson,  123  Ala.  259,   seq.,  438  et  seq. 

26  So.  482,  45  L.R.A.  772.  15.  State  v.  Grant,  14  Wyo.  41,  81 

Note:  52  L.R.A. (N.S.)  437.  Pac.  795,  82  Pac.  2,  116  A.  S.  R.  982, 

See  supra,  par.   31   et   seq.,  as   to  1  L.R.A. (N.S.)  588. 

the   general   necessity   of   power   and  16.  Note:   52  L.R.A. (N.S.)    438  et 

duty  of  the  officer  to  act.  seq. 

12.  State  V.  Wilson,  123  Ala.  259,  17.  Note:  52  L.R.A.(N.S.)   428. 

26  So.  482,  45  L.R.A.  772.  18.  Clement  v.  Graham,  78  Vt.  290, 

13.  State  V.  Akers,  92  Kan.  169,  140  63  Atl.  146,  Ann.  Cas.  1913E  1208. 
Pac.  637,  Ann.  Cas.  1916B  543;  State  19.  State  v.  Marron,  18  N.  M.  426, 
V.  State  Auditor,  47  La.  Ann.  1679,  137  Pac.  845,  50  L.R.A. (N.S.)  274. 

18  So.  746,  47  L.R.A.  512;   State  v.       Note:  52  L.R.A.(N.S.)  439  et  seq. 
Marron,  18  N.  M.  426,  137  Pac.  845,       20.  Jobe  v.  Urquhart,  102  Ark.  470, 
50  L.R.A.(N.S.)  274;  Ehrlich  v.  Jen-   143  S.  W.  121,  Ann.  Cas.  1914A  351. 
nings,  78  S.  C.  269,  58  S.  E.  922,  13       Note:  52  L.R.A.(N.S.)  418  et  seq., 
Ann.   Cas.  1166,  125   A.   S.  R.  795;    439  et  seq. 
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performance  of  the  act  sought  to  be  enforoed  is  not  clearly  impoeed 
upon  the  officer,  as  an  official  duty/  or  if  the  right  to  have  the  act 
performed  is  not  clearly  established,  as  where  it  is  sought  to  compel 
the  officer  to  draw  a  warrant  in  favor  of  the  relator.^ 

117.  Attorney  General. — ^The  question  whether  mandamus  will 
issue  to  compel  action  on  the  part  of  tiie  attorney  general  depends 
upon  whether  the  action  sought  to  be  enforced  is  purely  ministerial 
in  its  nature  or  involves  the  exercise  of  judgment  or  discretion.  If 
the  act  sought  to  be  coerced  is  purely  ministerial,  the  attorney  general 
having  no  discretion  or  right  to  exercise  his  judgment  in  the  matter, 
the  writ  may  issue  against  him ;  •  if,  on  the  other  hand,  his  duty  is 
judicial  or  quasi  judicial  he  cannot  be  controlled  as  to  his  deter- 
mination.* 

118.  State  Boards. — It  is  very  common  practice  for  the  legislature 
to  establish  state  boards  and  intrust  them  with  the  performance  of 
certain  duties  and  functions,  and  the  question  has  arisen  in  a  number 
of  cases  as  to  the  authority  of  the  courts  to  control  their  action  through 
the  judicial  process  of  mandamus.  The  proper  rule  in  this  con- 
nection is  that  where  such  boards  act  in  a  quasi  judicial  character 
they  cannot  be  controlled  in  the  exercise  of  their  legitimate  discretion 
by  mandamus;  so  long  as  they  act  within  the  law  and  a  reasonable 
discretion  they  are  subject  to  no  control  save  that  of  the  legislature. 
Thus  when  general  supervision  over  public  elevators  is  conferred  upon 
a  public  service  commission  with  general  power  as  to  the  approval  of 
bonds  required  of  persons  engaging  in  such  business,  it  acts,  in  pass- 
ing and  acting  upon  the  sufficiency  of  bonds  oflfered  or  given,  in  a 
quasi  judicial  character  and  cannot  be  controlled  therein  in  the 
exercise  of  its  discretion  by  mandamus.*  On  the  other  hand  when 
the  act  sought  to  be  enforced  is  purely  ministerial  mandamus  may 
isBue  to  compel  its  performance  as  in. case  of  other  ministerial  acts 
to  be  performed  by  public  officers.* 

119.  Hatters  Relating  to  Corporations. — ^Where  the  rule  prevails 
that  the  governor  is  absolutely  immune  from  coercion  by  means  of 
the  writ  of  mandamus,^  it  has  been  held  that  he  will  not  be  compelled 
to  subscribe  to  the  stock  of  a  railroad  company  as  directed  by  the 

1.  Hoadley  v.  Purifoy,  107  Ala.  276,  139  N.  W.  83,  Ann.  Cas.  1914D  776. 
18  So.  220,  30  L.R.A.  351;  Patty  v.  Note:  Ann.  Cas.  1914D  795. 
Colgan,  97  Cal.  251,  31  Pac.  1133,  18  See  infra,  par.  143  et  seq.,  as  to  the 
L.R.A.  744;  State  v.  Marron,  18  N.  M.  general  control  by  mandamus  of  ap- 
426, 137  Pac.  845,  50  LJl.A.(N.S.)  274  proval  of  bonds. 

(particular  manner  of  investment  of  6.  State  v,  Toole,  26  Mont.  22,  66 

public  school  funds  by  the  treasurer).  Pac.  496,  91  A.  S.  R.  386,  55  L.R.A. 

2.  Note:    52   L.R.A. (N.S.)    439    ct  644;  Marcum  v.  Lincoln  County,  42 
aeq.  W.  Va.  263,  26  S.  E.  281,  36  L.R.A. 

3.  Note:  52  L.R.A.(N.S.)  442.  296. 

4.  Note:  52  L.R.A. (N.S.)  428.  7.  See  infra,  par.  122. 

5.  State  V.  Stutsmann,  24  N.  D.  68. 
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legislature.®  On  the  other  hand  where  the  rule  prevails  that  man- 
damus may  issue  against  the  governor  to  compel  him  to  perform  a 
purely  ministerial  act,'  it  has  been  held  that  the  writ  will  issue  to  com- 
pel him  to  issue  a  proclamation  setting  forth  that  a  company,  orga- 
nized as  a  branch  of  the  state  bank,  was  authorized  to  commence  and 
carry  on  the  business  of  banking,  under  a  statute  requiring  him  to 
make  such  proclamation,  when  it  is  made  to  appear  that  the  conditions 
imposed  by  the  statute  have  been  complied  with.**  Mandamus  may 
issuo  to  compel  the  secretary  of  state  to  perform  ministerial  duties 
imposed  upon  him  by  the  general  laws  relating  to  the  incorporation 
of  corporations,  increase  of  stock,  etc.**  Corporations  incorporated 
under  the  general  laws  will  not  be  permitted  to  assume  a  name  similar 
to  that  of  an  existing  corporation  to  the  injury  of  the  business  of  the 
latter,**  and  it  has  been  held  that  a  writ  of  mandamus  will  not  issue 
to  compel  the  secretary  of  state  to  receive  and  file  a  certificate  to 
change  the  name  of  a  corporation,  as  provided  by  statute,  where  this 
would  result  in  the  use  of  the  same  name  by  two  corporations  with 
a  possible  conflict  of  interest  and  litigation  under  statutes  which  show 
an  intention  to  prevent  the  use  of  the  same  name  by  two  or  more 
corporations.**  Under  a  statute  providing  that  the  stat-e  board  of 
railroad  commissioners  "is  authorized"  to  grant  certain  franchises 
to  public  service  corporations  upon  the  applicant's  compliance  with 
certain  conditions,  it  has  been  held  that  a  discretion  was  conferred 
upon  the  board  to  determine  whether  under  the  circumstances  it 
would  or  would  not  make  the  grant,  and  therefore  mandamus  would 
not  lie  to  compel  it  to  make  the  grant.^*  A  corporation  has  no 
inherent  right  to  do  business  in  another  state  or  jurisdiction  than 
that  by  which  it  is  created,*^  and  the  state  statutes  frequently  require 
that  such  a  corporation  shall  secure  a  license  or  permit  from  some 
.'specified  executive  state  officer  before  doing  business  in  the  state.** 
In  this  connection  it  has  been  held  on  the  one  hand  that  where  the 
corporation  has  complied  fully  with  the  conditions  imposed  by  law 
on  the  right  to  do  business  within  the  state  the  state  officials  charged 
with  the  duty  of  issuing  licenses  have  no  discretion  in  the  matter, 
and  if  they  refuse  to  issue  a  license  a  petition  for  a  mandamus  to 

8.  State  V.  Warmoth,  24  La,  Ann.    son,  140  III.  423,  31  N.   E.  400,  16 
351,  13  Am.  Rep.  126.  L.B.A.  429. 

Notes:  31  A.  S.  R.  299;  6  L.R.A.       Note:  52  L.R.A.(N.S.)  438. 
(N.S.)  764.  14.  Ouachita  Power  Co.  v.  Donag- 

9.  See  infra,  par.  126.  hey,  106  Ark.  48, 162  S.  W.  1012,  Ann. 

10.  Notes:  33  Am.  Dee.  365;  31  A.    Cas.  1915 A  447. 

S.  R.  304;  3  Ann.  Cas.  393.  15.  See  Foreign  Corpprations,  vol. 

11.  Note:  52  L.R.A. (N.S.)   436.  12,  p.  6  et  seq. 

12.  See  Corporations,  vol.  7,  p.  132.       16.  See  Foreign  Corporations,  vol. 

13.  Illinois  Watch  Case  Co.  v.  Pear-  12,  p.  65. 
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compel  th©  issuance  thereof  will  be  granted.^^  And  it  has  been  held 
that  the  provision  of  a  statute  relating  to  the  organization  of  domestic 
corporations  and  authorizing  the  rejection  of  any  notice  under  which 
an  application  for  license  to  incorporate  is  made  when  the  officer  shall 
deem  the  name  too  similar  to  one  already  appropriated  or  likely  to 
mislead  the  public  in  any  respect  does  not  have  any  application  to 
the  licensing  of  foreign  corporations  to  do  business  in  the  state,  and 
the  officer  whose  duty  it  is  to  issue  such  a  license  when  the  applicant 
has  complied  with  the  requirements  of  the  law  cannot  in  mandamus 
proceedings  defend  his  refusal  to  issue  the  license  because  the  name 
of  the  applicant  is  too  similar  to  that  of  an  existing  domestic  cor- 
poration.*^ It  has  also  been  held  that  mandamus  will  lie  to  compel 
the  secretary  of  state  to  revoke  the  license  of  a  foreign  corporation.** 
On  the  other  hand  it  has  been  held  that  mandamus  will  not  issue  to 
an  insurance  commissioner  to  compel  him  to  admit  a  foreign  insur- 
ance company  to  do  business  in  the  state,  if  he  is  vested  by  the  stat- 
ute with  a  discretion  respecting  the  admission,  and  has  construed  the 
statute  as  not  requiring  him  to  admit  such  company,  though  the 
court  may  not  agree  with  him  in  his  construction  of  the  statute.*^ 
And  it  has  been  held  that  mandamus  will  not  issue-against  the  insur- 
ance commissioner  to  compel  him  to  change  his  valuation  of  out- 
standing policies  issued  by  the  petitioner  so  as  to  reduce  the  reserve 
liability  for  which  the  petitioner  must  have  assets  to  meet  the  require* 
ments  of  the  law  on  the  ground  that  he  has  made  a  mistake  of  law 
or  of  fact,  where  it  is  not  contended  that  he  has  acted  in  bad  faith 
or  wilfully  disobeyed  the  law.* 

120.  Crown  Officers. — In  England  it  is  well  settled  law  that  the 
writ  of  mandamus  will  not  run  against  the  sovereign.  The  reasons 
assigned  for  this  ruling  are  that  it  is  incongruous  for  the  sovereign 
to  command  himself  to  do  an  act,  and  because  in  case  of  disobedience 
the  command  of  the  writ  is  enforced  by  attachment  of  the  person.* 

17.  People  V.  Van  Cleave,  183  LI.  eral  court  in  violation  of  a  statute. 
330,  55  N.  E.  698,  47  L.R.A.  795;  As  to  the  genertl  validity  of  this  class 
State  V.  Root,  83  Wis.  667,  54  N.  W.  of  statutes,  see  Foreign  Corporations, 
33,  19  L.R.A.  271.     See  sko  State  v.  vol.  12,  p.  64  et  seq. 

Fidelity,  etc.,   Ine.   Co.,  49   Ohio   St.  20.  American  Casualty  Ins.,  etc.,  Co. 

440,  3i  N.  E.  668,  34  A.  S.  R.  573,  v.  Fyler,  60  Conn.  448,  22  Atl.  494, 

16  L.R.A.  611.  25  A.  S.  R.  337. 

18.  People  V.  Van  Cleave,  183  111.  Notes:  23  A.  S.  R.  525;  25  A.  S. 
330,  55  N.  E.  698,  47  L.R.A.  795,  R.  342;  92  A.  S.  R.  419;  52  L.R.A. 
distinguishing  Illinois  Watch  Case  Co.  (N.S.)  440;  16  Eng.  Rul.  Cas.  786. 
V.  Pearson,  140  111.  423,  31  N.  E.  400,  1.  Provident  Sav.  Life  Assur.  Soc. 
16  L.R.A.  429.  v.  Cutting,  181  Mass.  261,  63  N.  E, 

19.  State  V.  Doyle,  40  Wis.  175,  22  433,  92  A.  S.  R.  415. 

Am.  Rep.  692.  In  this  case  the  ground  2.  People  v.  Morton,  156  N.  Y.  136, 
for  revocation  was  the  removal  by  the  50  N.  E.  791,  66  A.  S.  R.  547,  41 
insurance  company  of  a  case  to  the  fed-   L.R.A.  231 ;  People  v.  Best,  187  N.  Y. 
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And  it  is  also  held  that  the  writ  does  not  lie  against  the  crown  officers, 
e.  g.,  the  lords  of  the  treasury  or  the  postmaster  general,  nor  against 
persons  in  their  employ  as  such  public  servants,  to  compel  them  to 
perform  a  duty  (though  perhaps  duty  is  hardly  the  word  to  employ 
with  regard  to  the  crown,  as  the  law  speaks  in  respectful  terms  and 
does  not  use  the  word  duty  in  reference  to  the  crown)  which  they 
perform  strictly  as  crown  officers  or  servants,  and  as  to  which  the 
crown  is  the  principal.' 

Oovernor 

121,  In  General. — In  this  country  the  courts  have  frequently  been 
called  upon  to  determine  whether  gad  the  extent  to  which  a  writ  of 
mandamus  may  issue  against  the  governor  of  a  state  to  compel  action 
on  his  part.*  On  this  question  the  authorities  are  in  accord  that  the 
courts  have  no  jurisdiction  to  require  and  compel  the  performance 
by  the  governor  of  his  political  dulries,  or  the  duties  devolved  upon 
him  as  a  component  part  of  the  legislature.  It  is  conceded  that  these, 
under  the  constitution  and  laws,  are  to  be  exercised  according  to  his 
own  judgment  and  on  his  own  sense  of  official  responsibility,  and 
that  from  his  decision  to  act,  or  decline  to  act,  there  can  be  no  appeal 
to  the  courts.*^  Upon  the  question,  however,  whether  the  writ  may 
issue  to  compel  the  governor  to  perform  a  purely  ministerial  duty 
the  cases  are  not  in  accord.*    The  lieutenant  governor  is  not  clothed 

1,  79  N.  E.  890,  116  A.  S.  R.  589,  10  821,  32  L.R.A.(N.S.)  355;  People  v. 

Ann.  Cas.  58.  Governor,  29  Mich.  320,  18  Am.  Rep. 

Note :  16  Eng.  Rul.  Cas.  787.  89 ;  Cooke  v.  Iverson,  108  Minn.  388, 

3.  Reg.  V.  Lords  Corners  of  Treasury,  122  N.  W.  251,  52  L.R.A.(N.S.)  415; 
L.  R.  7  Q.  B.  387,  41  L.  J.  Q.  B.  178,  Pacific  R,  Co.  v.  Governor,  23  Mo.  353, 
1  Eng.  Rul.  Cas.  802  and  note  (dis-  66  Am.  Dec.  673;  State  v.  Rickards, 
tinguishing  but  at  the  same  time  char-  16  Mont.  145,  40  Pac.  210,  50  A.  S. 
acterizing  earlier  cases  as  of  doubtful  R.  476,  28  L.R.A.  298;  State  v.  Boyd, 
authority).  36  Neb.  181,  54  N.  W.  252,  19  L.R.A. 

Note:  16  Eng.  Rul.  Cas.  787.  227;  People  v.  Morton,  156  N.  Y.  136, 

4.  Notes:  31  A.  S.  R.  294  et  seq.;  50  N.  E.  791,  66  A.  S.  R.  547,  41 
3  L.R.A.  316;  6  L.R,A.(N.S.)  750  et  L.R.A.  231;  Mauran  v.  Smith,  8  R.  I. 
seq.;  52  L.R.A.(N.S.)  415  et  seq.;  3  192,  5  Am.  Rep.  564;  State  v.  Ansel, 
Ann.  Cas.  391.  76  S.  C.  396,  57  S.  E.  185,  11  Ann. 

6.  Arizona  Insane  Asylum  v.  Wolfly,   Cas.  613;  Jonesboro,  etc.,  Turnpike  Co. 
3  Ariz.  132,  22  Pac.  383,  38  L.R.A.   v.  Brown,  8  Baxt.  (Tenn.)  490,  35  Am. 
188;  Harpending  v.  Haight,  39  Cal.   Rep.  713;  State  v.  Brooks,  14  Wyo. 
189,  2  Am.  Rep.  432 ;  Greenwood  Cem-   393,  84  Pac.  488,  7  Ann.  Cas.  1108, 
etery  Land  Co.  v.  Routt,  17  Colo.  156,   6  L.R.A.(N.S.)  750. 
28  Pac.   1125,  31   A.   S.   R.  284,  15       Notes:  33  Am.  Dec.  361;  22  A.  S. 
L.R.A.  369;  Traynor  v.  Beckham,  116   R.  672;  31  A.  S.  R.  295;  3  L.R.A.  779; 
Ky.  13,  74  S.  W.  1105,  76  S.  W.  844,   11    L.R.A.    763;    58    L.R.A.    866;    6 
3  Ann.  Cas.  388;  Miles  v.  Bradford,   L.R.A.(N.S.)  772. 
22  Md.  170,  85  Am.  Dec.  643;  Rice      6.  See  paragraplia  following, 
v.  Governor,  207  Mass.  577,  93  N.  E. 
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with  the  same  immunity  as  the  governor,  and  it  is  immaterial  that 
he  may  on  the  happening  of  contingencies  succeed  to  the  office  of 
governor.'  And  it  has  been  held  that  mandamus  will  lie  at  the 
instance  of  the  attorney  general  to  compel  the  president  of  the  senate 
of  a  state  to  assume  the  office  of  governor,  when  the  same  is  vacant.® 
Where  the  outgoing  governor  refuses  to  surrender  the  otftce  to  his 
duly  elected  successor,  it  seems  that  mandamus  will  lie  to  compel 
him  to  do  so.*  Still  it  has  been  held  that  when  neither  the  speaker 
of  the  house  of  delegates  nor  the  joint  assembly  of  both  houses  of 
the  legislature  convened  under  the  constitution  of  the  state  for  the 
purpose  of  opening  and  publishing  the  returns  of  the  election  for  the 
office  of  governor  does  in  fact  open  and  publish  the  returns  in  respect 
to  the  office,  or  declare  any  person  elected,  the  court  cannot,  by  man- 
damus, adjudge  the  person  who  appeals  from  the  returns  certified 
to  the  speaker  of  the  house  to  have  received  the  highest  number  of 
votes  for  that  office  to  be  the.  governor,  and  compel  the  person  whp 
was  the  governor  during  the  preceding  term  to  deliver  the  office  and 
the  insignia  to  him.*^ 

122.  Prevailing  View  as  to  Ministerial  Acts. — ^^According  to  the 
prevailing  view  the  governor  cannot  be  compelled  by  mandamus  to 
perform  any  official  act  irrespective  of  its  natiire,  and  this  is  held 
true  though  the  duty  to  perform  the  same  is  purely  ministerial, 
and  the  act  such  that  its  performance  might  have  been  intrusted 
to  any  other  officer.*^    And  this  view  has  been  taken  as  regards  the 

7.  People  V.  Morton,  156  N.  Y.  136,  663,  11  L.R.A.  763  (explaining  earlier 
50  N.  E.  791,  66  A.  S.  R.  547,  41  eases  and  distinguishing  without  ap- 
L.R.A.  231.  proval  one  in  which  it  was  held  that 

8.  Atty.-Gen.  v.  Taggrart,  66  N.  H.  the  writ  might  issue  against  the  gov- 
362,  29  Atl.  1027,  25  L.R.A.  613.  emor  as  a  member  of  a  board) ;  State 

Notes:   98  A.  S.   R.  874;   3  Ann.  v.  Warmoth,  22  La.  Ann.  1,  2  Am. 

Cas,  393;  16  Eng.  Rul.  Cas.  786.  Rep.  712;  SUte  v.  Warmoth,  24  La. 

9.  Goff  V.  Wilson,  32  W.  Va.  393,  Ann.  351,  13  Am.  Rep.  126;  In  re 
9  8.  E.  26,  3  L.R.A.  58.  See  infra,  Dennett,  32  Me.  508,  54  Am.  Deo. 
par.  178  et  seq.,  as  to  use  of  manda-  602;  Rice  v.  Governor,  207  Mass.  577, 
mus  to  secure  possession  of  publie  93  N.  £.  821,  32  L.RJL.(N.S.)  355; 
oifiee.  People  v.  Governor,  29  Mich.  320,  18 

10.  Goff  V.  Wilson.  82  R.  Va.  393,  Am.  Rep.  89;  Vicksburg,  etc.,  R.  Co. 
9  S.  E.  26,  3  L.R.A.  58.  See  also  v.  Lowry,  61  Miss.  102,  48  Am.  Rep. 
Carr  v.  Wilson,  32  W.  Va.  419,  9  S.  76;  State  v.  Stone,  120  Mo.  428,  25 
E.  31,  3  L.R.A.  64.  S.  W.  376,  41  A.  S.  R.  705,  23  L.R.A. 

11.  Hawkins  V.  Govemoi;,  1  Ark.  194;  People  v.  Morton,  156  N.  Y.  236, 
570,  33  Am.  Dec.  346  (explaining  50  N.  E.  791,  66  A.  S.  R.  547,  41 
earUer  case);  People  v.  Bisscll,  19  111.  L.R.A.  231;  People  v.  Best,  187  N. 
229,  68  Am.  Dec.  591;  People  v.  Y.  1,  79  N.  E.  890,  116  A.  S.  R.  589, 
Dunne,  258  III.  441,  101  N.  E.  660,  10  Ann.  Cas.  58;  Mauran  v.  Smith,  8 
45  L.R.A.(N.S.)  500  (reviewing  the  R.  L  192,  5  Am.  R«p.  564;  Jonesboro, 
Blinois  authorities  and  following  Peo-  etc..  Turnpike  Co.  v.  Brown,  8  Baxt. 
pie  V.  Bissell,  supra) ;  Hovey  v.  State,  (Tenn.)  490,  35  Am.  Rep.  713;  Bates 
127  Ind.  588,  27  N.  E.  175,  22  A.  S.  R.  v.  Taylor,  Governor,  87  Tenn.  319,  11 

197 


§  123  MANDAMUS  i«  R.  C.  L. 

governor  of  a  territory.**  A  reason  given  for  not  issuing  the  writ 
against  the  governor  is  that  it  can  be  enforced  only  by  the  com- 
mitment, as  for  contempt,  of  the  person  who  refuses  to  obey  and 
therefore  should  not  issue  against  one  whom  the  court  has  no  power 
to  commit  and  imprison.*' 

123.  Consent  of  Govefnor. — It  is  generally  held,  and  this  .would 
seem  to  be  the  better  view  on  principle,  that  the  voluntary  appear- 
ance  of  the  governor  in  the  action  and  consent  to  the  hearing  of 
the  case  by  the  court  does  not  confer  any  jurisdiction.**  On  the 
other  hajid,  it  has  been  said  that  when  a  governor  voluntarily  sub- 
mits to  the  court  a  question  as  to  his  official  duty,  the  court  will 
ad\dse  him  though  it  cannot  coerce  him ;  **  still  it  has  been  hdld  that 
even  this  ought  to  be  so  only  in  a  case  where  there  is  a  diflFerence 
of  opinion  between  the  governer  and  the  one  requiring  the  perform- 

S.  W.  266,  3  L.R.A.  316  (explaining  in  the  opinion  delivered  by  the  court, 

earlier  case  and  following  Jonesboro,  See  6  L.R.A.(N.S.)  771  note, 

etc.,  Turnpike  Co.  v.  Brown,  supra).  In  Pacific  R.  Co.  v.  Governor,  23 

See  also  State  v.  Ansel,  76  S.  C.  395,  Mo.  353,  66  Am,  Dec.  673,  the  ques- 

57  S.  E.  185,  11  Ann.  Cas.  613  (col-  tion  whether  a  mandamus  could  issue 

lating  authorities  in  other  jurisdictions  against  the  governor   was  raised,  and 

without  deciding  the  point).  though  the  court  seems  to  have  been 

Notes:   33  Am.   Dec.   366   et  seq.;  of  the  opinion  that  it  could  issue  a 

68  Am.  Dec.  596;  89  Am.  Dec.  734;  rule  nisi,  the  question  as  to  its  author- 

13  Am.  Rep.  128;  18  Am.  Rep.  98;  ity  to  issue  a  peremptory  order  was 

31  A.   S.  R.  296;  3  L.R.A.  779;  11  expressly  left  undecided.*    The  result 

L.R.A.  763;  58  L.R.A.  866;  6  L.R.A.  of  the  case  was  the  issuance  of  a  rule 

(N.S.)   759  et  seq.;  32  L.R.A.(N.S.)  nisi  and  the  denial  of  a  peremptory 

355;  3  Ann.  Cas.  391;  11  Ann.  Cas.  writ. 

620;  Ann.  Cas.  1913B  789;  16  Eng.  12.  Arizona  Insane  As  vlum  v.  Wolf - 

Rul.  Cas.  787.  ly,  3  Ariz.  132,  22  Pac.  383,  8  L.R.A. 

In  Goff  v.  Wilson,  32  W.  Va.  393,  188. 
9  S.  E.  26,  3  L.R.A.  58,  mandamus  13.  Vicksburg,  etc.,  B.  Co.  v.  Low- 
was  refused  to  the  person  who  ap-  ry,  61  Miss.  102,  48  Am.  Rep.  76; 
peared  from  the  return  as  certified  to  People  v.  Morton,  156  N.  Y.  136,  50 
the  speaker  of  the  house  of  delegates  N.  E.  791,  66  A.  S.  R.  547,  41  L.R.A. 
to  have  received  the  highest  number  231. 

of  votes  for  the  office  of  governor,  to  14.  People  v.  Governor,  29  Mich, 
adjudge  him  to  be  such,  and  to  compel  320,  18  Am.  Rep.  89;  State  v.  Stone, 
the  person  who  was  the  governor  dur-  120  Mo.  488,  25  S.  W.  376,  41  A.  S. 
ing  the  preceding  term  to  deliver  the  R.  705,  23  L.R.A.  194,  overruling  Pa- 
office  and  its  insignia  to  him,  in  view  cific  R.  Co.  v.  Governor,  23  Mo.  360, 
of  the  fact  that  no  one  had  been  66  Am.  Dec.  673. 
elected  because  of  the  pendency  of  a  Notes:  33  Am.  Dec.  368;  6  L.R.A. 
contest.     This  case,   however,  cannot  (N.S.)  757. 

be  deemed  of  any  authority  as  to  the  See  also  in  this  connection  Bates  v. 

specific  question  now  under  consider-  Taylor,  87  Tenn.  319,  11  S.  W.  266, 

ation,  not  merely  because  of  the  ex-  3  L.R.A.   316,   explaining  an   earlier 

traordinary  nature  of  the  dispute,  but  case. 

also  because  the  governor  holding  over  16.  People  v.  Bissell,  19  111.  229,  68 

submitted  to  the  court's  jurisdiction;  Am.  Dec.  591. 

and  that  question  was  entirely  ignored  Note:  3  Ann.  Cas.  391. 
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atice  of  an  aJleged  duty,  and  an  unwillingness  on  his  part  to  perform 
the  act  except  in  accordance  with  the  opinion  of  the  court.** 

124.  Where  Governor  Is  Member  of  a  Board. — The  fact  that  the 
governor  is  a  member  of  a  board  whose  action  is  sought  to  be  coerced 
is  held  not  to  change  the  rule  that  mandamus  will  not  issue  against 
the  governor.*'  In  such  a  case,  however,  the  rule  that  the  writ 
cannot  issue  against  the  governor  will  not  prevent  its  running  against 
the  other  members  of  the  board  when  imder  the  statute  a  majority 
of  the  board  may  transact  the  business  required.**  On  the  other  hand, 
if  the  act  sought  to  be  enforced  cannot  be  made  effectual  by  the  rest 
of  the  board  without  the  concurrent  action  of  the  governor  the  writ 
will  not  issue  against  them  alone.*' 

125.  Application  of  Prevailing  View. — In  accordance  with  the  pre- 
vailing view  it  has  been  held  that  mandamus  will  not  issue  to  compel 
the  governor  to  perform  ministerial  acts  as  a  member  ex  officio  of 
the  board  or  committee  having  charge  under  a  srtatute  of  public 
buildings ;  ■•  or  to  compel  the  issuance  of  a  commission  to  one  duly 
elected  and  entitled  to  a  public  office  created  by  the  legislature ;  * 
or  to  issue  a  commission  or  certificate  of  election  to  one  elected  repre- 
sentative to  Congress ;  ^  or  to  call  an  election ;  ^  or  to  canvass  votes 
and  declare  the  result  of  an  election;  *  or  to  compel  the  governor 
to  deposit  in  the  office  of  the  secretary  of  state  an  act  duly  passed 

16.  People  V.  Dunne,  258  111.  441,  co-operation  of  other  officers  not  par- 
101  N.  E.  560,  45  L.R.A.(N.S.)  500  ties  to  the  proceeding  is  required  to 
(referring  to  and  explaining  earlier  render  action  effectual,  see  supra,  par. 
decisions   in    which    jurisdiction    was  56. 

assumed  by  the  oonrt  with  the  govenf-       20.  People  v.  Morton,  156  N.  T.  136, 
or's  consent).  50  N.  E.  791,  66  A.  S.  R.  547,  41 

17.  Huidekoper  v.  Hadley,  177  Fed.   L.R.A.  231, 

1,  100  C.  C.  A.  395,  40  L.R.A.(N.S,)  1.  Hawkins  v.  Governor,  1  Ark.  570, 

505;  People  v.  Dunne,  258  111.  441, 101  33  Am.  Dec.  346;  Hovey  v.  State,  127 

N.  E.  560,  45  L.R.A.(N.S.)  500;  Peo-  Ind.  588,  27  N.  E.  175,  22  A.  S.  R. 

pie  V.  Morton,  156  N.  Y.  136,  50  N.  E.  663,  11  L.R.A.  763. 

791,  66  A.  S.  R.  547,  41  L.R.A.  23L  Notes:  33  Am.  Dec.  366,  368;  31 

See  in  this  connection  Hovey  v.  State,  A.  S.  R.  299 ;  3  L.R.A.  316 ;  6  L.R.A. 

127  Ind.  588,  27  N.  E.  175,  22  A.  S.  (N.S.)  761  et  seq.;  3  Ann.  Cas.  393. 

R.    663,   11   L.R.A.    763    (where   the  2.  People  v.  Dunne,  258  111.  441, 101 

court  distinguishes  an  earlier  case  but  N.  E.  560,  45  L.R.A.(N.S.)  500;  Bates 

does  not  approve  the  principle  of  the  v.  Taylor,  87  Tenn.  319, 11  S.  W.  266, 

case   awarding,  the   writ   against   the  3  L.R.A.  316. 

governor  where  he  was  a  member  of  Note:  6  L.R.A.(N.S.)  762  et  seq. 

a  board).  3.  Note:  31  A.  S.  R.  299. 

Note:  52  L.R.A.(N.S.)  429.  4,  People  v.  Dunne,  258  111.  441, 101 

18.  Huidekoper  V.  Hadley,  177  Fed.  N.  E.  560,  45  L.R.A.(N.S.)  500;  In 
1,  100  C.  C.  A.  395,  40  L.R.A.(N.S.)  re  Dennett,  32  Me.  508,  54  Am.  Dec. 
505.  602. 

19.  People  V.  Dunne,  258  HL  441,  Notes:  33  Am.  Dec.  367;  31  A.  S. 
101  N.  E.  560,  45  L.R.A.(N.S.)   500.  R.  299;  6  L.R.A.(N.S.)  765  et  seq.;  3 

Note:  52  L.R.A.(N.S.)  429.  Ann.  Cas.  393. 

As  to  issuance  of  the  mandate  where 
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by  the  legislature ;  '^  or  to  issue  bonds  of  the  state  in  pursuance  of 
an  act  of  the  legislature  to  persons  entitled  thereto ;  *  or  to  draw  a 
warrant  or  requisition  on  the  state  treasury  in  favor  of  a  person 
entitled  under  statute  to  receive  payment  from  state  funds ; '  or  to 
compel  the  governor  to  pay  over  money  which  has  been  placed  in 
his  hands  by  the  federal  government  to  be  paid  to  officers  and  men 
who  served  under  the  federal  government  in  a  war ;  ®  or  to  subscribe 
to  the  stock  of  a  railroad  company  as  directed  by  the  legislature ;  • 
or  to  issue  his  certificate  showing  that  a  particular  ship  canal  and 
harbor  had  been  constructed  in  conformity  with  certain  acts  of  Con- 
gress and  of  the  state  legislature^  making  grants  of  land  therefor;  ^® 
or  to  issue  a  deed  or  grant  of  land  to  a  person  entitled  to  it  under 
a  statute;  *^  or  to  direct  the  governor  as  to  duties  imposed  upon  him 
by  statute  as  commander  in  chief  of  the  state  militia,  such  as  to 
convene  a  court  martial.** 

126.  Minority  View  as  to  Ministerial  Acts. — Opposed  to  the  view 
set  forth  in  the  preceding  section  a  number  of  courts  have  repudi- 
ated the  view  that  the  governor  is  absolutely  immune  from  being 
coerced  in  his  official  actions  by  the  writ  of  mandamus;  and  the 
rule  of  immunity  is  restricted  to  such  matters  as  are  entirely  intrusted 
to  the  judgment  and  discretion  of  the  executive;  and  obligations 
resulting  from  mandatory  provisions,  or  peremptorily  imposed  by 
statute,  are  held  to  form  an  exception  to  the  general  rule  and  there- 
fore capable  of  being  enforced  by  compulsory  process.  The  power 
to  issue  mandamus  in  such  cases  is  founded  upon  the  distinction 
between  those  powers  which  are  executive  and  those  'which  are  minis- 
terial only.*'     In  such  a  case  thd  general  rule  applies  that  it  is 

6.  Notes:  31  A.  S.  R.  299;  6  L.R.A.  Notes:  31  A.  S.  R.  299;  6  L.R.A. 

(N.S.)  763  et  seq.  (N.S.)  764. 

6.  People  V.  Bissell,  19  111.  229,  68  10.  Sutherland  v.  Governor,  29 
Am.  Dec.  591 ;  State  v.  Wannoth,  22  Mich.  320,  18  Am.  Rep.  89. 

La,  Ann.  1,  2  Am.  Rep.  712;  Jones-  Notes:  33  Am.  Dec.  365;  31  A.  S. 

boro,    etc.,    Co.    v.    Brown,    8    Baxt.  R.  299;  6  L.R.A:(N.S.)  765. 

(Tenn.)   490,  35  Am.  Rep.  713.  11.  Rice  v.  Austin,  19  Minn.   103, 

Notes :  33  Am.  Dec.  366,  367,  368 ;  18  Am.  Rep.  330.    This  case,  however, 

31  A.  S.  R.  299 J  6  L.R.A. (N.S.)  763  in  view  of  the  later  case  of  Cooke  v. 

et  seq.  Iverson,  108  Minn.  388, 122  N.  W.  251, 

7.  Arizona  Insane  Asylum  v.  Wolf-  52  L.R.A.(N.S.)  415,  cannot  be  con- 
ly,  3  Ariz.  132,  22  Pac.  383,  8  L.R.A.  sidered  as  expressing  the  present  rule 
188;  Vicksburg,  etc.,  R.  Co.  v.  Lowry,  in  Minnesota.  In  this  connection,  see 
61  Miss.  102,  48  Am.  Rep.  76;  State  infra,  following  paragraph. 

V.  Stone,  120  Mo.  428,  25  S.  W.  376,       Note:  6  L.R.A.(N.S.)  767  et  seq. 
41  A.  S.  B.  706,  23  L.R.A.  194.  12.  Mauran  v.  Smith,  8  R.  I.  194 

Note :  41  A.  S.  R.  299.  5  Am,  Rep.  564. 

8.  Rice  V.  Governor,  207  Mass.  577,  Notes:  33  Am.  Dec.  368;  31  A.  S. 
93  N.  E.  821,  32  L.R.A.(N.S.)   355.  R.  299. 

9.  State  V.  Warmoth,  24  La.  Ann.  13.  Harpending  v.  Haight,  39  Cal. 
351,  13  Am.  Rep.  126.  189,  2  Am.  Rep.  432;  Greenwood  Cem- 
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not  by  the  office  of  tht  person  to  whom  the  writ  is  directed,  but 
by  the  nature  of  the  thing  to  be  done,  that  the  propriety  or  impro- 
priety of  issuing  a  mandamus  is  to  be  determined.**    The  argument 

etery  Land  Co.  v.  Bontt,  17  Colo.  156,  sixictly  in  point  sinee  an  injunction 

28  Pac.  1125,  31  A.  S.  R.  284,  15  was  sought  against  the  state  auditor, 

L.R.A.  369;  Traynor  v.  Backham,  116  nevertheless  the  court,  recognizing  the 

Ky.  13,  74  S.  W.  1105,  76  S.  W.  844,  conflict  in  the  cases  prior  to  and  after 

3  Ann.  Cas.  388;  State  v.  Elder,  91  the  Rice  case  upon  the  question  as  to 

Neb.  169,  47  N.  W.  710,  10  L.R.A.  whether  mandamus  may  in  any  case 

796;  State  v.  Boyd,  36  Neb.  181,  54  issue  against  the  governor,  states  that 

N.  W.  252,  19  L.R.A.  227;  State  v,  this  question  is  one  which  the  public 

Brooks,  14  Wyo.  393,  84  Pac.  488,  7  interest  requires  to  be  set  at  rest,  and 

Ann.  Cas.  1108,  6  L.R.A.(N.S.)  750.  reaches  a  conclusion  in  opposition  to 

See  also  State  v.  Ansel,  76  S.  .C.  395,  the  Bice  case,  which  it  distinguishes  on 

57  S.  E.  185,  11  Ann.  Cas.  613  (col-  the  ground  that  the  duty  sought  to  be 

lating  authorities  in  other  jurisdictions  enforced  in  that  case  was  not  purely 

without  deciding  the  point  and  stating  ministerial. 

that  though  the  weight  of  authority  be  In  Pennsylvania  the  question  does 

against  the  issuing  of  mandamus  to  the  act  appear  to  have  ever  been  squarely 

governor  it  did  not  prevent  the  review  before  the  courts   for  decision   in   a 

of  his   quasi  judicial  action   by  cer-  specific  case  where  such  relief  was  ac- 

tiorari)..  tually    sought   against   the   executive, 

Notes:  33  Am.  Dec.  363;  89  Am.  though  in  Mott  v.  Pennsylvania  B.  Co., 

Dec.  734;  13  Am.  Bep.  128;  18  Am.  30  Pa.  St.  9,  72  Am.  Dec.  664,  which 

Rep.  98;  31  A.  S.  B.  299;  3  L.B.A.  was  a  bill  for  injunction  against  the 

316,  779;  6  L,R.A.(N.S.)  751  et  seq.;  governor  arid  others,  it  was  declared 

32    L.B.A.(N.S.)    §56;    3   Ann.    Cas.  that  mandamus  would  lie  to  compel  the 

392;   11   Ann.   Cas.   620;   Ann.   Cas.  executive  to  perform  ^'purely  ministe- 

1913B  790.  rial"  duties  imposed  upon  him  by  law. 

Miles  V.  Bradford,  22  Md.  170,  85  On  the  other  hand,  in  a  later  case  in 

Am.  Dec.  643,  frequently  cited  as  au-  the  same  jurisdiction,  Hartranft's  Ap- 

thority  for  the  view  that  mandamus  peal,  85  Pa.  433,  27  Am.  Bep.  667, 

will  not  lie  against  the  governor,  even  the  court  cited  with  approval   State 

thot^h  the  duty  to  be  performed  is  v.  Warmoth,  22  La.  Ann.  1,  2  Am. 

ministerial,   not   involving    discretion,  Bep.  712,  upon  the  proposition  that 

was  re-examined  in  a  later  case  (Ma-  the  judiciary  had  "no  jurisdiction  over, 

gruder  v.  Swann,  25  Md.  173)  wherein  or  right  to  interfere  with,  the  inde- 

it  was  shown  that  the  court  did  not  pendent  action  of  the  chief  executive 

intend  to  go  to  this  extent  and  the  in   the   functions   of  his   offlee,   even 

eStett  of  the  decision  is  limited  to  the  though  the  act  he  is  required  to  per- 

enforcement  of  discretionary  duties.  form   be    purely    ministerial."      This, 

In  Minnesota  in  Bice  v.  Austin,  19  however,  was  not  a  proceeding  in  man- 
Minn.  103, 18  Am.  Bep.  330,  the  broad  damns.  See  6  L.B.A.(N.S.)  771  note, 
view  is  taken  that  mandamus  will  not  And  see  Wftnesses,  as  to  persons  sub- 
Ue  to  eompd  the  governor  to  perfonn  ject  to  subpoena, 
even  a  pur^y  ministerial  act,  appro v-  14.  Greenwood  Cemetery  Land  Co. 
ing  the  view  taken  in  most  jurisdie-  v.  Boutt,  17  Colo.  156,  28  Pac.  1125, 
tions  to  this  effect  and  disapproving  the  31  A.  S.  B.  284,  15  L.B. A.  369 ;  State 
contrary  view  taken  in  other  jurisdie-  v.  Brooks,  14  Wyo.  393,  84  Pac.  488, 
tions,  and  no  reference  is  made  in  this  7  Ann.  Cas.  1108,  6  L.B.A.(N.S.)  7.50. 
case  to  the  earlier  decisions  upon  the  See  supra,  par.  29,  as  to  the  'effect 
question.  On  the  other  hand,  in  Cook  upon  ministerial  character  of  the  act 
V.  Iverson,  108  Minn.  388,  122  N.  W.  of  the  naiure  of  the  office  of  the  office 
251,  52  L.B.A.(N.S.)  415,  which  is  not  whose  action  is  sought  to  be  coerced. 
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against  the  issuance  of  the  writ  against  the  governor  because  the 
governor,  as  commander  in  chief  of  the  military,  might  resist  has 
been  characterized  as  based  upon  a  very  improbable  contingency 
alike  discreditable  to  the  executive  and  to  the  judiciary  of  a  free 
and  enlightened  state.^*  And  furthermore  the  jurisdiction  of  the 
court  does  not  depend  upon  its  physical  ability  to  enforce  its  judg- 
ments, but  upon  its  right  to  hear  and  determine  the  matter  in 
controversy;  or,  as  the  word  itself  means,  the  right  to  declare  the 
law.  To  refuse  to  take  jurisdiction  for  that  reason  would  be  to 
assume,  which  the  courts  will  not  do,  that  the  governor  might  know- 
ingly violate  the  constitution  and  his  oath  of  office,  which  require 
him  to  take  care  that  the  laws  are  faithfully  executed.** 

127.  Application  of  Minority  View. — ^In  the  jurisdictions  adopt- 
ing the  above  minority  view,  the  writ  has  been  issued  to  compel 
the  governor  to  draw  his  warrant  on  the  state  treasury,*'  to  audit  a 
claim  against  the  state,*®  to  execute  a  deed  or  grant  in  favor  of  one 
entitled  to  a  public  land  grant,**  to  approve  bonds  required  to  be 
given  by  statute,^®  to  cause  a  bill  duly  passed  by  the  legislature  to 
be  authenticated  as  a  statute,*  to  canvass  the  returns  of  an  election 
and  declare  the  result,*  to  issue  his  proclamation  as  directed  by  a 
statute  to  the  effect  that  a  banking  corporation  is  entitled  to  do 
business,'  to  issue  a  commission  or  certificate  of  election  to  one 
entitled  to  an  office,*  and  to  appoint  officers,  as  for  instance  commis- 
sioners of  elections,  without  restricting  his  discretion  as  to  the  par- 
ticular persons  to  be  appointed,  the  duty  to  appoint  being  absolute 

15.  Greenwood  Cemetery  Land  Co.  rnandainus  to  compel  official  approval 
V.  Routt,  17  Colo.  156,  28  Pac.  1126,    of  bonds. 

31  A.  S.  R.  284,  16  L.R.A.  369.  1.  Harpending  v.  Haight,  39   Cal. 

Note :  31  A.  S.  R.  300.  189,  2  Am.  Rep.  432. 

16.  SUte  V.  Brooks,  14  Wyo.  393,  Notes:  33  Am.  Deo.  364;  31  A.  S. 
84  Pac.  488,  7  Ann.  Cas.  1108,  6  R.  304;  3  L.R.A.  316;  6  L.R.A.(N.S.) 
L.R.A.(N.S.)  750.  See  also  Traynor  762  et  seq.;  22  L.R.A.(N.S.)  1089;  3 
V.  Backham,  116  Ky.  13,  74  S.  W.  Ann.  Cas.  392. 

1105,  76  S.  W.  844,  3  Ann.  Cas.  388.  2.  Notes :  31  A.  S.  R.  304 ;  33  Am. 

Note:  31  A.  S.  R.  300.  Dec.    365;    3   L.R.A.   316;    6   L.R.A. 

17.  Notes:  33  Am.  Dec.  363,  365;  31  (N.S.)  754  et  seq.;  3  Ann.  Cas.  392. 
A.  S.  R.  304;  3  L.R.A.  316;  6  L.R.A.  3.  Notes:  33  Am.  Dec.  365;  31  A. 
(N.S.)  750  et  seq.;  3  Ann.  Cas.  392.  S.  R.  304;  3  Ann.  Cas.  393. 

18.  Note:  6  L.R.A.(N.S.)  756.  4.  Traynor  v.  Beckham,  116  Ky.  13, 

19.  Greenwood  Cemetery  Land  Co.  74  S.  W.  1105,  76  S.  W.  844,  3  Ann. 
V.  Routt,  17  Colo.  156,  28  Pac.  1125,  Cas.  388;  State  v.  Brooks,  14  Wyo. 
31  A.  S.  R.  284,  15  L.R.A.  369.  393,  84  Pac.  488,  7  Ann.  Cas.  1108, 

Notes:  33  Am.  Dec.  364;  3  L.R.A.  6  L.R.A. (N.S.)   750. 

316;   6  L.R.A.(N.S.)    762  et  seq.;   3  Notes:  33  Am.  Dec.  365;  31  A.  S. 

Ann.  Cas.  392.  R.  304;  3  L.R.A.  316;  6  L.R.A.(N.S.) 

20.  Note :  3  Ann.  Cas.  392.    See  in-  755  et  seq. ;  3  Ann.  Cas.  392. 
fra,  par.  143  et  seq.,  as  to  the  use  of 
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and  leaving  no  discretion  in  the  governor  as  to  whether  he  will  or 
will  not  act.* 

128.  View  Taken  by  Federal  Courts. — Whether  the  decision  of  the 
highest  judicial  tribunal  of  the  state  exempting  the  governor  from 
coercion  by  the  writ  of  mandamus  is  a  construction  of  the  constitu- 
tion and  statutes  of  the  state  or  a  rule  of  property  or  action  in  the 
state,  so  as  to  bind  the  federal  courts  and  forbid  their  independent 
judament,  may  be  doubted,*  yet  in  view  of  the  rule  laid  down  by  the 
federal  supreme  court  to  the  effect  that  the  federal  courts  will  lean 
towards  an  agreement  of  views  with  the  state  courts  if  the  question 
.seems  to  them  balanced  with  doubt  and  without  sacrificing  their 
own  dignity  as  independent  tribunals  will  endeavor  to  avoid,  and 
in  most  cases  do  avoid,  any  unseemly  conflict  with  the  well  considered 
decisions  of  the  state  courts.'  Accordingly,  it  has  been  held  that 
a  federal  court  should  not  assume  jurisdiction  to  coerce  tlie  governor 
by  mandamus  to  perform  a  purely  ministerial  act,  where  this  posi- 
tion has  been  taken  by  the  highest  judicial  tribunal  of  the  state.® 
The  question  as  to  what  may  be  considered  a  purely  ministerial 
act  and  one  in  which  the  action  could  not  be  considered  in  effect 
an  action  against  the  state  does  not  seem  to  have  been  directly  before 
the  federal  supreme  court  except  in  an  early  case  where  a  writ  of 
mandamus  was  refused  to  compel  the  governor  of  Ohio  to  cause  a 
fugitive  from  justice  to  be  delivered  up  to  the  state  of  Kentucky, 
upon  ihe  sole  ground  that  the  federal  government  had  no  power 
through  any  of  its  departments  to  coerce  a  state  executive  to  dis- 
charge this  duty,  though  the  court  was  emphatically  of  the  opinion 
that  as  a  bare  legal  proposition  based  on  the  ministerial  nature  of 
the  duty  the  writ  should  issue,  because  the  language  of  the  federal 
constitution,  and  of  the  acts  of  Congress  passed  in  pursuance  thereof, 
were  mandatory  as  to  the  surrender  of  fugitives  from  justice,  and 
called  for  the  exercise  of  no  discretion  upon  the  part  of  the  executive 
of  the  state  upon  whom  requisition  should  be  made.*  Still  in  a  case 
discussing  the  power  of  the  court  to  control  by  injunction  the  acts 
of  a  state  board  of  which  the  governor  was  a  member,  it  was  said 
that  "when  a  plain  official  duty  requiring  no  exercise  of  discretion 
is  to  be  performed,  and  performance  is  refused,  any  person  who  will 
sustain  personal  injury  by  such  refusal  may  have  a  mandamus  to 

6.  Notes:    6    L.R.A.(N.S.)    763    et  20,  2  S.  Ct.  10,  27  U.  S.  (L.  ed.)  359. 
«eq.;  11  Ann.  Cas.  620.  8.  Huidekoper  v.  Hadley,  177  Fed. 

6.  Ab  to   the  duty  of  the  federal  1,  100  C.  C.  A.  396,  40  L.R.A.(N.S.) 
courts  to  follow  the  decisions  of  the  606. 

highest    state    tribunal,    see    UNrmD       9.  Kentnoky  ▼.  Dennison,  24  How. 
States  Courts.  66, 16  U.  S.  (L.  ed.)  717. 

7.  Buiig:ess  ▼.  SeHgioan,  107  U.  S.       Note:  6  L.R.A.(N.S.)  769. 
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compel  its  performance."  *•  If  the  action  sought  to  be  enforced 
cannot  be  considered  purely  ministerial,  of  course  the  writ  should 
not  issue.**  The  federal  courts  have  in  several  instances  taken  juris- 
diction of  proceedings  against  the  governors  of  certain  states  and 
put  them  under  restraint  by  injunction.**  The  fact,  however,  that 
the  federal  courts  may  have  assumed  jurisdiction  to  issue  writs  of 
mandamus  or  injunction  to  compel  or  restrain  action  of  the  governor 
of  the  state  has  been  held  no  reason  for  a  state  court  to  assume  similar 
jurisdiction.** 

Executive  Officers  of  Federal  Oovernment 

129.  In  General. — ^The  question  as  to  how  far  the  heads  of  execu- 
tive departments  of  the  federal  government  may  be  controlled  by 
mandamus  has  been  before  the  supreme  court  of  the  United  States 
on  numerous  occasions  and  has  been  thoroughly  discussed  by  that 
body,  and  the  rule  has  been  laid  down  that  where  the  heads  of  depart- 
ments are  the  political  or  confidential  agents  of  the  executive,  merely 
to  execute  the  will  of  the  President,  or  rather  to  act  in  cases  in  which 
the  executive  possesses  a  constitutional  or  legal  discretion,  nothing 
can  be  more  perfectly  clear  than  that  their  acts  are  only  politically 
examinable ;  but  where  a  specific  duty  is  assigned  by  law,  and  individ- 
ual rights  depend  upon  the  performance  of  that  duty,  it  seems  equally 
clear  that  the  individual  who  considers  himself  injured  has  a  right 
to  resort  to  the  laws  of  his  country  for  a  remedy.**    Though  it  may  be 

10.  Board  of  Liquidation  v.  Mc-  18.  Bates  v.  Taylor,'  87  Tenn,  319, 
Comb,  92  U.  S.  631,  23  U.  S.  (L.  ed.)    11  S.  W.  266,  3  L.R.A.  316. 

623.  14.  Marfoury  v.  Madison,  1  Cranch 

11.  Louisiana  v.  Jumel,  107  U.  S.   137,  2  U.  S.  (L.  ed.)  60. 
711,  2  S.  Ct.  128,  27  U.  S.  (L.  ed.)        Note:  52  L.R.A.(N.8.)  419. 

448.  We  have  Mr.  Jefferson's  authority 

Note:  6  L.R.A.(N.S.)  769.  for  saying  that  if  the  supreme  court 

12.  Davis  V.  Qray,  16  Wall.  203,  21  had  granted  a  mandamus  in  the  case 
U.  S.  (L.  ed.)  447;  Board  of  Liquida-  of  Marbury  v.  Madison,  he  should  have 
tion  V.  McComb,  92  U.  S.  531,  23  U.  S.  regarded  it  as  trenching  on  his  appro- 
(L.  ed.)  623;  Rolston  v.  Missouri  priate  sphere  of  duty;  that  he  had 
Fund  Com'rs,  120  U.  S.  390,  7  S.  Ct»  instructed  Mr.  Madison  not  to  deliver 
599,  30  U.  S.  (L.  ed.)  721.  See  also  the  commission,  and  that  he  was  pre- 
Davis  V.  Gray,  16  Wall.  203,  21  U.  S.  pared,  as  President  of  the  United 
(L.  ed.)  447;  Cunningham  v.  Macon,  States,  to  maintain  his  own  construc- 
etc,  R.  Co.,  109  U.  S.  446,  3  S.  Ct.  tion  of  the  constitution  with  all  the 
292,  609,  27  U.  S.  (L.  ed.)  992;  Allen  powers  of  the  government,  against  any 
V.  Baltimore,  etc.,  R.  Co.,  114  U.  S.  control  that  might  be  attempted  by  the 
311,  5  S.  Ct.  926,  962,  29  U.  S.  (L.  judibiary,  in  effecting  what  he  regasrd- 
ed.)  200;  In  re  Ayers,  123  U.  S.  443,  ed  as  the  rightful  power  of  the  ezecu- 
8  S.  Ct  164,  31  U.  8.  (L.  ed.)  216;  tive  and  Senate  within  their  peculiar 
Bates  V.  Taylor,  87  Tarn.  319,  11  S;  departments.  See  Bates  v.  Taylor,  87 
W.  266,  3  L.R.A.  316  (collating  fed-  Tenn.  319,  U  S.  W.  266^  3  L.RA.  316. 
eral  cases). 
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said  that  the  opinion  of  Mr.  Chief  Justice  Marshall  in  Marbury  v. 
Madison  was  not  necessary  to  the  decision  made,  which  was  that  the 
court  had  no  original  jurisdiction  in  that  case,  the  principles  of  the 
opinion  have  since  been  repeatedly  recognized  and  acted  upon,  and 
the  case  cited  with  approval  in  its  definition  of  the  circumstances  under 
which  such  officers  will  be  compelled  to  perfomi  certain  duties  which 
are  merely  ministerial.**  Where,  however,  judgment  or  discretion 
is  required  to  be  exercised  by  such  officer  the  general  rule  applies 
and  mandamus  will  not  issue  to  control  his  action.*^  So  the  action 
of  the  head  of  a  department  in  removing  a  civil  service  emploj^ee 
on  account  of  inefficiency  is  beyond  the  review  of  the  court  on  man- 
damus, in  the  absence  pf  some  specific  statutory,  provision  to  the 

15.  Kendall  v.  United  States,  12  Pet,  Adoo,  234  U.  S.  627,  34  S.  Ct.  938, 

524,  9  U.  S.  (L.  ed.)   1181;  Decatur  58  U.  S.  (L.  ed.)  1606. 

V.   Paulding,  14  Pet.  497,  10   U.   S.  Notes:  98  A.  S.  B.  874;  52  L.R.A. 

(L.   ed.)    559;   KendaU   v.   Stokes,   3  (N.S.)   420;   1   Eng.  Rul.   Cas.   828; 

How.  87,  11  U.  S.  (L.  ed.)  506;  Unit-  16  Eng.  Rul.  Cas.  786. 

ed  States  v.  Guthrie,  17  How.  284,  16  16.  Marbury  v.  Madison,  1  Cranch 

U.   S.   (L.  ed.)   102;   Castro  v.  Hen-  137,   2   U.    S..  (L.   ed.)    60;   Decatur 

dricks,  23  How.  438,  16  U.  8.  (L.  ed.)  v.   Paulding,   14  Pet.   497,   10   U.   S. 

576;   Com'r  of  Patents  v.   Whitelev,  (L.  ed.)  559;  Reeside  v.  Walker,  11 

4  Wall.  522,  18  U.  S.  (L.  ed.)  335;  How.  272,  13  U.  S.  (L.  ed.)  693; 
United  States  v.  General  Land  Office  Mississippi  v.  Johnson,  4  Wall.  476, 
ComV,  5  Wall.  563,  18  U.  S.  (L.  ed.)  18  U.  S.  (L.  ed.)  437;  Secretary  of 
692;  Gaines  v.  Thompson,  7  Wall.  347,  Interior  v.  McGarrahan,  9  Wall.  298, 

19  U.  S.  (L.  ed.)  62;  Marquez  v.  Fris-  19  U.  S.  (L.  ed.)  579;  Litchfield  v, 
hie,  101  U.  S.  473,  25  U.  S.  (L.  ed.)  Richards,  9  Wall.  575,  19  U.  S.  (L. 
800;  United  States  v.  Schurz,  102  U.  ed.)  681;  Johnson  v.  Towsley,  13  Wall. 
S.  378,  26  U.  S.  (L.  ed.)  167;  Butter-  72,  20  U.  S.  (L.  ed.)  485;  Wyman 
worth  V.  United  States,  112  U.  S.  50,  v.  Habtead,  109  U.  S.  654,  3  S.  Ct. 

5  S.  Ct.  25,  28  U.  S.  (L.  ed.)  656;  417,  27  U.  S.  (L.  ed.)  1068;  Carrick 
United  States  v.  Black,  128  U.  S.  40,  v.  Lamar,  116  U.S.  423,  6  S.  Ct.  424, 

9  S.  Ct.  12,  32  U.  S.  (L.  ed.)  354;  29  U.  S.  (L.  ed.)  677;  United  Stated 
United  States  v.  Raum,  135  U.  8.  200,  v.  Black,  128  U.  S.  40,  9  S.  Ct.  12, 

10  S.  Ct.  820,  34  U.  S.  (L.  ed.)  105;  32  U.  S.  (L.  ed.)  364;  United  States 
United  States  v.  Windom,  137  U.  S.  v.  Wiudom,  137  U.  S.  636,  11  S.  Ct. 
636,  11  S.  Ct.  197,  34  U.  S.  (L.  ed.)  l^^,  34  U.  S.  (L.  ed.)  811;  United 
811;  United  States  v.  Blaine,  139  U.  ^*»^^/- ^^jj"®'  ^?^  ^-  ?•  ^^^f  }}  .^' 
S.  306,  11  S.  Ct.  607,  35  U.  S.  (L.  ^*- ?^7' p J/'  S'  (^^^f;)  ^^^^P^^ 
ed.)  183;  Noble  v.  Union  River  Log-  ^-   ^mted  States    177  U    8.  290    20 


S.   Ct    376,  44  U.   S     (L.  ed  )   443 ;  gig^  23  S.  Ct.  698,  47  U.  S.  (L.  ed.) 

Garfield  v.  United  States,  211  U.  b.  io74;  Louisiana  v.  McAdoo,  234  U.  S. 

249,  29  S.  Ct.  62,  53  U.  S.  (L.  ed.)  ^27,  34  S.  Ct.  938,  68  U.  S.  (L.  ed.) 

168;  United  States  v.  MacVeagh,  214  i606 

U.  S.  124,  29  S.  Ct.  666,  53  U.   S.  Notes:  98  A.  S.  R.  874;  52  L.R.A. 

(L.    ed.)    936;    Ballinger    v.    United  (N.S.)   417;   16  Eng.  Rul.   Cas.  786. 

States,  216  U.  S.  240,  30  S.  Ct.  338,  54  See  supra,   par.   38  et   seq.,  as  to 

U.  S.  (L.  ed.)  464;  Louisiana  v.  Mc-  control  or  review  of  discretionary  acts. 
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contrary.*'  Where  the  duty  of  a  subordinate  head  of  a  bureau  or 
inferior  department  is  in  the  first  instance  one  involving  judgment 
and  discretion  and  for  such  reason  not  to  be  coerced  by  mandamus, 
yet  when  his  decision  in  such  matter  is  subject  to  review  by  his 
superior  officer,  and  is  reviewed  and  directions  as  to  his  action  given, 
his  duty  to  follow  such  directions  becomes  mini^erial  and  he  may 
then  be  coerced  by  mandamus,  as  his  superior  officer  has  no  power 
to  enforce  his  decision  by  judicial  process,  and  the  remedy  by  way 
of  removal  of  the  contumacious  subordinate  from  office  is  inadequate.*® 
Mandamus  will  not  lie  to  compel  a  subordinate  executive  officer 
to  do  a  particular  act  which  his  superior  in  office  has  lawfully  directed 
him  not  to  do.**  On  the  other  hand,  if  there  is  an  absolute  duty 
on  the  part  of  the  subordinate  to  perform  the  particular  act,  and  no 
authority  is  vested  in  his  superior  to  control  or  restrict  his  duty  to 
act,  the  fact  that  such  superior  officer  has  attempted  to  interfere 
and  direct  the  subordinate  not  to  perform  the  act  will  not  affect  the 
issuance  of  the  mandate.*®  While  the  mere  fact  that  the  performance 
of  the  act  sought  to  be  enforced  requires  the  construction  by  the 
executive  officer  of  a  statute  does  not  prevent  the  act  from  being 
considered  ministerial,  and  enforceable  by  mandamus,  as  every  stat- 
ute to  some  extent  requires  construction  by  the  public  officer  whose 
duties  mav  be  defined  therein,*  still  the  fact  that  the  determination 
by  high  executive  officers  of  what  their  duty  is  depends  upon  the 
construction  by  them  of  a  number  of  ambiguous  statutes  has  been 
considered  to  take  the  case  out  of  the  general  rule  as  to  the  enforce- 
ment of  ministerial  acts.*  The  immunity  of  the  federal  government 
from  liability  to  be  sued '  will  prevent  the  issuance  of  a  writ  of 
mandamus  against  an  executive  officer  where  in  effect  the  proceed- 
ing will  constitute  a  proceeding  against  the  government.* 

130.  President  of  United  States. — In  regard  to  the  President  of 
the  United  States,  it  is  to  be  borne  in  mind  that  his  office  and  the 
office  of  governor  of  a  state  are  in  many  respects  like  each  other, 
with  this  essential  difference,  that  the  former  is  intrusted  with  the 

17.  Keim  v.  United  States,  177  U.  1.  Roberts  v.  United  States,  176  U, 
S.  290,  20  S.  Ct.  574,  44  U.  S.  (L.  S.  221,  20  S.  Ct.  376,  44  U.  S.  (L. 
ed.)  774.  ed.)  443. 

18.  United  States  v.  Black,  128  U.  2.  Decatur  v.  Paulding,  14  Pet.  497, 
S.  40,  9  S.  Ct.  12,  32  U.  S.  (L.  ed.)  10  U.  S.  (L.  ed.)  559;  United  States 
354;  United  States  v.  Raum,  135  U.  v.  Black,  128  U.  S.  40,  9  S.  Ct.  12, 
8.  2O0,  10  S.  Ct.  820,  34  U.  S.   (L.  32  U.  S.  (L.  ed.)  354. 

ed.)   105.  3.  See   United   States. 

19.  Butterworth  v.  United  States,  4.  Reeside  v.  Walker,  11  How.  272, 
112  U.  S.  50,  5  S.  Ct.  25,  28  U.  S.  13  U.  S.  (L.  ed.)  693;  United  States 
(L.  ed.)  656.  v.   Stockslag^er,  129   U.   S.  470,  9   S. 

20.  Butterworth  v.  United  States,  Ct.  382,  32  U.  S.  (L.  ed.)  785.  See 
112  U.  S.  50,  5  S.  Ct.  25,  28  U.  S.  also  Brashear  v.  ]\Inson,  6  How.  92, 
(L.  ed.)   656.  12  U.  S.  (L.  ed.)  357. 
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executive  powers  that  relate  exclusively  to  the  ge&eral  government, 
and  the  latter  is  intrusted  with  the  exclusive  powers  that  belong  to 
the  state  government.  The  powers  conferred,  and  the  duties  enjoined 
upon  both  of  these  officers  by  the  respective  constitutions  of  the  two 
governments,  are  in  most  particulars  identically  the  same,  so  far  at 
least  as  regards  their  legal  or  constitutional  discretion.*  And  the 
celebrated  case  of  Morbury  v.  Madison  is  generally  considered  as 
authority  for  the  view  that  the  courts  have  no  jurisdiction  to  issue 
a  writ  of  mandamus  against  the  President  to  compel  him  to  per- 
form any  act  incidental  to  his  office  whether  purely  ministerial  in 
its  character  or  not,  though  the  writ  may  issue  against  the  heads  of 
departments  of  the  federal  government  when  the  act  to  be  performed 
is  purely  ministerial,  not  involving  judgment  or  discretion ;  •  and 
certainly  this  case  is  not  authority  for  the  position  that  mandamus 
may  issue  against  the  President  as  he  was  not  a  party  in  that  case.'' 
On  the  other  hand,  in  a  later  case  in  the  federal  supreme  court, 
though  the  case  did  not  involve  the  President,  the  attorney  general 
of  the  United  States  in  his  argument,  though  appearing  on  behalf 
of  the  officer  to  whom  the  writ  of  mandamus  was  prayed,  conceded 
that  such  a  writ  might  be  issued  against  the  President  of  the  United 
States,  to  compel  him  to  perform  a  duty  merely  ministerial.*  As 
regards  the  power  of  the  federal  supreme  court  to  restrain  the  action 
of  the  President,  the  question  arose  in  a  case  in  which  the  state  of 
Mississippi,  as  a  party  complainant,  sought  by  injunction  to  restrain 
President  Johnson  from  the  execution  of  the  Reconstruction  Acts 
of  Congress,  upon  the  allegation  that  they  were  unconstitutional. 
The  court  held  that  it  had  no  jurisdiction  either  to  compel  the  Presi- 
dent to  execute  constitutional  laws,  or  to  restrain  his  action  under 
unconstitutional  legislation.* 

131.  Secretary  of  State. — The  celebrated  case  of  Marbury  v.  Mad- 
ison *®  is  regarded  as  authority  for  the  view  that  the  official  posi- 
tion of  the  secretary  of  state  does  not  clothe  him  with  immunity 
from  being  compelled  by  mandamus  to  perform  a  purely  ministerial 
act;  and  in  this  connection  the  duty  of  the  secretary  to  seal  and 
deliver  a  corami.ssion  to  a  judge,  not  removable  at  the  will  of  the 
President,  whose  appointment  by  the  President  with  the  consent  of 

5.  Hawkins  v.  Governor,  1  Ark.  570,  524,  9  U.  S.  (L.  ed.)  1181;  Paciflo 
33  Am.  Dee.  346.  See  also  Miles  v.  R.  Co.  v.  Governor,  23  Mo.  353,  66 
Bradford,  22  Md.  170,  85  Am.  Dec  Am.  Dec.  673.  See  also  Harpending 
643.  V.  Haight,  39  Cal.  189,  2  Am.  Rep. 

6.  Marbnry  v.  Madison,   1   Cranch  432. 

137,  2  U.  S.   (L.  ed.)   60.     See  also  9.  Missisflippi  v.  Johnson,  4  Wall. 

Hawkins  v.  Governor,  1  Ark.  670,  33  475,  18  U.  S.  (L.  ed.)  437.     See  also 

Am.  Dec.  346.  Georgia  y.  Stanton,  6  Wall  50,  18  U. 

7.  Bates  v.  Taylor,  87  Tenn.  319,  11  S.  (L.  ed.)  721. 

S.  W.  266,  3  L.R.A.  316.  10.  Marbury  v.  Madison,  1  Cranch 

8.  Kendall  v.  United  States,  12  Pet.    137,  2  U.  S.  (L.  ed.)  60. 
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the  Senate  was  complete  and  whose  commission  was  signed  by  the 
President  and  transmitted  to  the  secretary  of  state,  was  considered 
a  ministerial  duty.  If,  however,  the  act  sought  to  be  enforced  is 
not  purely  ministerial  but  involves  the  exercise  of  judgment  and 
discretion,  the  writ  will  not  lie,**  and  it  has  been  held  that  the  duty 
of  the  secretary  of  state  with  respect  to  the  payment  of  a  cleiim  allowed 
under  the  convention  of  July  4,  1868,  between  the  United  States 
and  Mexico  for  the  adjudication  of  claims  of  citizens  of  either  country 
upon  the  government  of  the  other,  is  not  a  purely  ministerial  act, 
and  therefore  mandamus  will  not  lie  to  enforce  payment.**  So  it 
has  been  held  that  the  writ  should  not  issue  to  compel  the  secretary 
of  state  to  pay  a  sum  of  money  in  his  hands  to  one  party,  where 
there  is  a  conflicting  claim  made  to  the  money  by  another  party, 
between  which  parties  there  is  a  litigation  in  respect  to  their  rights 
in  the  fund.** 

132.  Secretary  of  the  Treasury  and  Subordinates. — As  to  purely 
ministerial  acts  mandamus  will  lie  against  the  secretary  of  the  treas- 
ury to  compel  him  to  perform  his  duty,**  and  after  a  claim  has  been 
duly  audited  by  the  treasury  officers  and  a  warrant  and  draft  there- 
for signed  by  the  secretary,  his  duty  to  deliver  the  draft  may  become 
such  a  purely  ministerial  duty  as  to  be  enforceable  by  mandamus.** 
The  writ  will  not,  however,  lie  as  to  acts  involving  judgment  and 
discretion,**  such  as  the  re-examination  of  claims  previously  rejected,*' 
or  the  payment  to  an  administrator  appointed  in  the  District  of 
Columbia,  of  an  inhabitant  of  one  of  the  states  of  the  Union,  the 
amount  of  a  draft  payable  to  the  intestate  at  the  Treasury,  out  of 
an  appropriation  made  by  Congress,  and  held  by  such  administrator.** 
Likewise  the  writ  will  not  lie  if  there  is  in  fact  no  duty  imposed 

11.  United  States  v.  Blaine,  139  U.  ed.)  443;  United  States  v.  MacVeagh, 
S.  306,  11  S.  Ct.  607,  35  U.  S.  (L.  214  U.  S.  124,  29  S.  Ct.  656,  53  U.  S. 
ed.)    183.  (L.  ed.)  936. 

Note:  52  L.R.A.(N.S.)  435.  15.  United  States  v.  Windom,  137 

12.  United  States  v.  Blaine,  139  U.  U.  S.  636,  11  S.  Ct.  197,  34  U.  S. 
S.  306,  11  S.  Ct.  607,  35  U.  S.   (L.    (L.  ed.)  811. 

ed.)   183.     See  also  Frelinghuysen  v.       16.  United    States    v,    Guthrie,    17 

Key,  110  U.  S.  63,  3  S.  Ct.  462,  28  How.   284,  15   U.   S.    (L.   ed.)    102; 

U.  S.   (L.  ed.)   71;  Bayard  v.  United  United  States  v.  Windom,  137  U.  S. 

States,  127  U.  S.  246,  8  S.  Ct.  1223,  636,  11  S.  Ct.  197,  34  U.  S.  (L.  edi) 

32  U.  S.  (L.  ed.)  116.  811;  United  States  v.  MacVeagh,  214 

13.  Bayard  v.  United  States,  127  U.  U.  S.  124,  29  S.  Ct,  556,  53  U.  S. 
S.  246,  8  S.  Ct.  1223,  32  U.  S.  (L.  ed.)  (L.  ed.)  936. 

116.  Notes:    52    L.R.A.(N.S.)    436;    16 

14.  United    States    v.    Guthrie,    17    En^?.  Rul.  Cas.  786. 

How.   284,   15  U.    S.    (L.   ed.)    102;       17.  Note:   16  Eng.  Bui.   Cas.  786. 
United  States  v.  Windom,  137  U.  S.       18.  Wyman  v.  Halstead,  109  U.  S. 
636,  11  S.  Ct.  197,  34  U.  S,  (L.  ed.)    654,  3  S.  Ct.  417,  27  U.  S,  (L.  ed.) 
811 ;  Roberts  v.  United  States,  176  U.    1068. 
S.  221,  20  S.  Ct.  376,  44  U.  S.   (L. 
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by  law  on  the  secretary  to  perform  the  act,^*  or  where  the  return  of 
the  secretary  raises  disputed  questions  of  law  and  faet  which  ought 
not  to  be  tried  in  the  proceedings  to  obtain  the  writ.*®  So  it  has 
been  held  that  mandamus  cannot  issue  to  compel  the  secretary  of 
the  treasury  to  pay  the  salary  of  a  territorial  judge  for  the  unexpired 
term  of  his  office  from  which  he  had  been  wrongfully  removed,  as 
the  writ  will  not  Ke  to  command  the  withdrawal  of  a  sum  or  sums 
of  money  from  the  Treasury  of  the  United  States,  to  be  applied  in 
satisfaction  of  disputed  or  controverted  claims  against  the  United 
States.^ 

133.  Secretary  of  War  or  Havy. — ^Either  the  secretary  of  war  or 
the  secretary  of  the  navy  may  be  compelled  by  mandamus  to  perform 
ministerial  duties,  but  as  in  case  of  the  heads  of  other  executive  depart- 
ments the  performance  of  acts  involving  discretion  and  judgment  can- 
not be  so  enforced.  Thus  it  has  been  held  that  mandamus  will  not  lie 
to  compel  the  secretary  of  war  to  restore  the  relator  to  a  certain  rank 
in  the  army,*  or  to  sign  a  contract  for  the  performance  of  work  for 
tlie  government  where  the  relator  is  already  under  contract  to  do 
such  work.'  So  in  case  of  the  secretary  of  the  navy  it  has  been  held 
that  the  writ  will  not  issue  to  compel  the  carrying  into  effect  of  a  pro- 
vision in  an  appropriation  bill  to  enable  the  secretary  to  establish  naval 
stations  on  the  Isthmus  of  Panama,*  or  to  compel  payment  by  him  of 
a  pension  claim  where  the  relator's  right  and  the  general  duty  of  the 
secretary  as  to  the  management  and  distribution  of  the  pension  fund 
depended  upon  the  construction  by  the  secretary  of  a  number  of 
statutes  not  at  all  clear  as  to  their  meaning.^  Likewise  the  writ  has 
been  denied  to  compel  the  pajrment  of  a  claim  for  salary  based  on 
the  claimant's  position  as  a  naval  officer  of  the  Republic  of  Mexico, 
the  secretary  having  refused  to  recognize  the  relator  as  a  federal 
officer.* 

134.  Postmaster  General. — ^The  postmaster  general  is  not  immune 
by  reason  of  his  position  as  an  executive  officer  of  the  federal  govern- 
ment from  coercion  through  mandamus  to  compel  him  to  perform 

19.  Reeside  v.  Walker,  11  How.  272,  8.  United  States  v.  Lamont,  155  U. 
13  U.  S.  (L.  ed.)  693,  distinguishing  S.  303,  15  S.  Ot.  97,  39  U.  S.  (L. 
Kendall  v.  United  States,  12  Pet.  524,   ed.)   160. 

9  U.  S.  (L.  ed.)  1181;  Kentucky  v.  Note:  16  Eng.  Rul.  Cas.  787. 
Boutwell,  13  Wall.  526,  20  U.  S,  (L.  4.  Note:  52  L.R.A.(N.S.)  436. 
ed.)    631.  6.  Decatur  v.  Paulding,  14  Pet.  497, 

20.  United  States  v.  Windom,  137  10  U.  S.  (L.  ed.)  559. 

U.  S.  636,  M  S.  Ct.  197,  34  U.   S.  6.  Brashear  v.  Mason,  6  How.  92, 

(L.  ed.)  811.  12  U.  S.  (L.  ed.)  357,  applying  Deca- 

1.  United  States  v.  Guthrie,  17  How.  tur  v.  Paulding,  14  Pet.  497,  10  U.  S. 
284,  15  U.  S.  (L.  ed.)  102.  (L.  ed.)  559. 

2.  Note:  52  L.R;A.(N.S.)   436. 
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ministerial  acts.'  Thus  it  has  been  held  that  the  crediting  of  con- 
tractors by  the  postmaster  general  as  directed  by  an  act  of  Con- 
gress with  the  full  amount  of  an  award  authorized  by  law  being 
purely  a  ministerial  duty,  it  could  be  enforced  by  mandamus.*  And 
the  writ  has  been  granted  to  compel  admission  of  a  publication  to 
Ihe  mails  as  second  class  matter.®  On  the  other  hand,  it  has  been 
held  that  the  refusal  by  the  postmaster  general  to  admit  to  the  mails 
as  a  periodical  publication,  entitled  to  second  class  rates,  a  monthly 
musical  publication,  each  issue  of  which  is  complete  in  itself,  treating 
of  the  works  of  a  single  master  musician,  with  a  greater  portion  of 
its  pages  devoted  to  specimens  of  his  genius,  is  not  so  clearly  an  erro- 
neous exercise  of  his  discretion  as  to  call  for  interference  by  the 
courts.^®  It  has  also  been  held  that  mandamus  will  lie  to  compel 
the  re-establishment  of  a  discontinued  post  office.*^ 

13S.  Secretary  of  Interior. — The  right  to  compel  the  perform- 
ance of  a  ministerial  duty  by  the  secretary  of  the  interior  is  well 
established,  the  question  in  the  cases  in  which  the  writ  is  asked  for 
being  whether  the  duty  is  ministerial  or  not.^*  Thus  when  a  patent 
to  a  citizen  for  a  part  of  the  public  lands  has  been  regularly  signed 
by  the  President,  and  sealed  with  the  seal  of  the  government,  counter- 
signed by  the  recorder,  and  duly  recorded,  the  right  to  its  possession 
by  the  grantee  is  perfect,  and  a  writ  of  mandamus  will  lie  to  the 

7.  Kendall  v.  United  States,  12  Pet.    postmaster  general  in  the  dischai^e  of 
524,  9  U.  S.  (L.  ed.)  1181.  any  ofBcial  duty,  partaking  in  any  re- 
Notes:  52  L.R.A.(N.S.)  436;  1  En^.    spect  of  an  executive  character,  but  to 

Rul.  Cas.  828.  enforce   the    performance   of   a   mere 

8.  Note:  52  L.R.A.(N.S.)   420.  ministerial  act,  which  neither  he  nor 
In  Kendall  v.  United  States,  12  Pet.    the  President  had  any  authority  to  de- 

524,  9  U.  S.  (L.  ed.)  1181,  the  court  in  ny  or  control." 
response  to  the  contention  that  a  pro-       9.  Note:  52  L.R.A.(N.S.)  436. 
ceeding  to  enforce  the  performance  of       10.  Bates,  etc.,  Co.  v.  Payne,  194  U. 
an  official  duty  by  the  postmaster  gen-  S.    10,   24  S.   Ct.  595,  48 "U.   S.    (L. 
eral  was  an  interference  with  executive  ed.)  894  (an  injunction  to  restrain  the 
duties,  and  therefore  was  not  maintain-  postmaster  general  from  enforcing  an 
able,  said :     "The  proceeding  has  been  order  denying  the  admission  of  a  pub- 
treated  as  an  infringement  upon  the  lication  as  second  class  matter  was  for 
executive   department   of  the   govern-  this  reason  denied), 
ment,  which  has  led  to  a  very  extended       11.  Note:  52  L.R.A.(N.S.)  436. 
range    of    argument     on     the    inde-       12.  Secretary  of  Interior  v.  McGar- 
pendence  and   duties  of  that  depart-  rahan,  9  Wall.  298,  19  U.  S,  (L.  ed.) 
ment,    but    which,    according    to    the  579;  United  States  v.  Sehurz,  102  U. 
view  taken  by  the  court  of  the  case,  is  S.  378,  20  U.  S.  (L.  ed.)  167;  Garfield 
entirely  misapplied.    We  do  not  think  v.   United   States,  211   U.   S.   249,  29 
the  proceedings  in  this  case  interfere  S.  Ct.  62,  53  U.  S.  (L.  ed.)  168;  Bal- 
in  any  respect  whatever  with  the  rights  linger  v.  United  States,  216  U.  S.  240, 
or  duties  of  the  executive,  or  that  it  30  S.  Ct.  338,  54  U.  S.  (L.  ed.)  464. 
involves  any  conflict  of  powers  between  See  also  No])]e  v.  Union   River  Log- 
the  evecutive  and  judicial  departments  ging  R.  Co.,  147  U.  8.  165,  13  S.  Ct. 
of   the   government.      The   mandamus  271,  37  U.  S.  (L.  ed.)  123. 
does  not  seek  to  direct  or  control  the        Note:  52  L.K.A.(N.S.)  435. 
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secretary  of  the  interior  in  whose  possession  it  is,  to  compel  its  deliv- 
ery, the  duty  to  do  so  being  purely  ministerial.**  And  in  such  a 
case  the  fact  that  the  grant  is  liable  under  the  circumstances  to  be 
set  aside  for  equitable  reasons  at  the  suit  of  the  government  or  third 
person  has  been  held  no  ground  for  denying  the  writ.*^  So  the 
delivery  by  the  secretary  of  the  interior  to  an  enrolled  member  of 
the  Choctaw  nation  of  a  patent  to  land  the  right  to  which  had  become 
vested  has  been  compelled.**  It  has  also  been  held  that  mandamus 
is  the  proper  remedy  to  enforce  the  rights  of  a  petitioner,  where  the 
secretary  of  the  interior,  wholly  without  authority  of  law,  has  sum- 
marily erased  from  the  approved  rolls  of  citizenship  in  Indian 
nations  the  name  of  one  who  has  received  an  allotment  certificate 
and  is  in  possession  of  the  land.**  The  performance  of  acts  by  the 
secretary  of  the  interior  which  involve  the  exercise  of  judgment  and 
discretion  cannot  be  compelled  by  mandamus.*'^  So  the  secretary-  of 
the  interior  cannot  be  compelled,  by  mandamus,  to  retract  a  decision 
made  in  the  discharge  of  a  duty  imposed  by  law,  and  involving 
the  exercise  of  judgment  and  discretion.*^  And  while  a  patent  to 
land  is  required  to  be  signed  by  the  President  and  countersigned  by 
the  recorder,  mandamus  to  compel  the  delivery  of  the  patent  by  the 
secretary  of  the  interior  is  not  maintainable. *•  Likewise  the  question 
whether  Arsenal  Island,  situated  in  the  Mississippi  River  opposite  St. 
Louis,  is  open  to  pre-emptioti  and  settlement,  and  should  therefore 
be  surveyed,  has  been  held  a  matter  of  doubt  and  ^dthin  the  executive 
judgment  or  discretion  of  the  secretary  of  the  interior  and  his  action 

13.  United  States  v.  Sehnrz,  102  U.    enrolment   in   the   first   iustanoe,   the 
S.  378,  26  U.  S.   (L.  ed.)   167.  writ  should  be  demied. 

Note:  52  L.R,A.(N.S.)  420.  17.  Secretary  of  Interior  v.  McGar- 

14.  United  States  v.  Sehurz,  102  U.   rahan,  9  Wall.  298,  19  U.  S.  (L.  ed.) 
S.  378,  26  U.  S.   (L.  ed.)   167.  579;  United  States  v.  Hitchcock,  190 

16.  Ballinger  v.  United  States,  216  U.  S.  316,  23  S.  Ct.  698,  47  U.   S. 

U.  S.  240,  30  S.  Ct.  338,  54  U.  S.  (^-  ed.)  1074;  United  States  v.  Fish- 

(L.  ed.)  464.  er,  223  U.  S.  683,  32  S.  Ct.  356,  56 

16.  Garfield  v.  United   States,   211  U.  S.   (I^.  ^d)   610;  Lane  v.  United 

U.   S.   249,  29   S.   Ct.  62,  53  U.   S.  ^\\^'«241  US    201,  36  S.  Ct.  599, 

(L  ed  )  168  ^  ^'  ^'  ^^-  ^'^  ^^^• 

XTrvfi.  1^9  T  p  A  /VQ  ^  491  Notc :  52  L.R.A.(N.S.)  421. 

T     TT   V^,  Q.f'^       ii-  t       009  TT        ^^'  United  States  v.  Hitchcock,  190 
In  United  States  v.  Fisher,  222  U.    ^    g    3^6    23   S    Ct    698    47  U    S 

^j  ^^hJ\  ^'  ^^'   ^^^  ^^  .F\  ^i  ib  (^'  ed.)  1074;  United  States  v.  Fisherj 

ed.)   165,  It  IS  recognized  that  if  the  222  U.  S.  204,  32  S.  Ct.  37,  56  U.  S. 

name  of  the  relator  was  wrongfully  (l.  ed.)  165;  United  States  v.  Fisher, 

stricken   from   the  rolls   and  he  was  223  U.  S.  683,  32  S.  Ct.  356,  56  U.  S. 

entitled  to  enrolment,  the  writ  would  (L.  ed.)   610. 
issue  to  compel  reinstatement,  still  it       Note:  52  L.R.A.(N.S.)  417. 
is  held  that  as  tJie  writ  is  one  to  right       19.  Secretary  of  Interior  v.  McGar* 

a  wrong  and  not  to  promote  one,  if  rahan,  9  Wall.  298,  19  U.  S.  (L.  ed.) 

the  relator  had  wrongfully  secured  his  579, 

211 


§  136  MANDAMUS  18  R.  0.  L. 

in  refusing  to  direct  a  survey  will  not  be  controlled  by  niRndamus.*^ 
A  writ  of  mandamus  will  not  be  issued  in  favor  of  a  claimant  of 
land,  to  compel  the  secretary  of  the  interior  to  proceed  with  the 
hearing  of  a  contest  in  which  he  has  suspended  the  proceedings, 
where  a  patent  for  the  land  has  been  issued  to  the  other  claimant 
pursuant  to  an  act  of  Congress  confirming  his  entry  and  directing 
that  the  patent  issue,  even  if  that  act  was  unconstitutional.  The 
only  remedy  of  a  claimant  of  public  land  where  a  patent  has  been 
actually  issued  to  a  rival  claimant  is  by  bill  in  equity  to  charge  the 
latter  with  a  trust  in  his  favor.* 

136.  Commissioner  of  Patents,  Land  Office  or  Pensions. — It  is  the 
well  established  doctrine  of  the  federal  courts  that  the  writ  of  man- 
damus may  issue  to  compel  the  commissioner  of  patents  to  perform 
ministerial  duties.'  The  writ  will  not,  however,  lie  to  compel  or 
coerce  him  in  regard  to  discretionary  acts  or  to  review  his  quasi 
judicial  acts,'  such  as  examining  an  application  where  he  has  already 
done  so  and  decided  against  it,*  vacating  of  his  decision  with  refer- 
ence to  the  selection  of  public  lands,*  or  approving  the  relator's  selec- 
tion, as  an  adopted  member  of  an  Indian  tribe,  of  certain  lands  ceded 
to  the  United  States  by  such  tribe,  where  the  secretary  had  reached 
and  announced  a  decision  that  the  relator  was  not  a  member  of  the 
tribe.*  Again,  a  duty  to  perform  the  particular  act  sought  to  be 
enforced  must  in  fact  be  imposed  on  the  commissioner  to  warrant 
the  issuance  of  the  wTit.'  Similarly  in  case  of  the  commissioner 
of  the  land  office  if  the  act  sought  to  be  enforced  involves  the  exer- 
cise of  discretion  and  judgment  the  writ  will  not  issue.^     Thus  a 

20.  Carrick  v.  Lamar,  116  U.  S.  423,  United  States  v.  Lane,  228  U.  S.  6,  33 

6  S.  Ct.  424,  29  U.  S.  (L.  ed.)  677.  S.  Ct.  407,  57  U.  S.  (L.  ed.)  709. 

1.  In  re  Emblen,  161  U.  S.  52,  16  Notes:  1  L.R.A.  738;  52  L.R.A. 
S.  Ct.  487,  40  U.  S,  (L.  ed.)  613.  (N.S.)  435;  16  Eng.  Rul.  Cas.  786. 

2.  Com'r  of  Patents  v.  Whiteley,  4.  Com'r  of  Patents  v.  Whiteley,  4 
4  Wall.  522,  18  U.  S.  (L.  ed.)  335;  Wall.  522,  18  U.  S.  (L.  ed.)  335; 
Butterworth  v.  United  States,  112  U.  United  States  v.  Hitchcock,  190  U.  S. 
S.  50,  5  S.  Ct.  25,  28  U.  S.  (L.  ed.)  316,  23  S.  Ct.  698,  47  U.  S.  (L.  ed.) 
656;  United  States  v.  Black,  128  U.  S.  1074;  United  States  v.  Hitchcock,  205 
40,  9  S.  Ct.  12,  32  U.  S.  (L.  ed.)  346;  U.  S.  80,  27  S.  Ct.  423,  51  U.  S.  (L. 
United  States  v.  Allen,  192  U.  S.  543,  ed.)  718. 

24  S.  Ct.  416,  48  U.  S.  (L.  ed.)  555;  Note:  1  L.B.A.  738. 

United  States  v.  Hall,  7  Mackey  (D.  6.  United  States  v.  Hitchcock,  190 

C.)  14,  1  L.R.A.  738.  U.  S.  316,  23  S.  Ct.  698,  47  U.  S.  (U 

Note:  1  Eng.  Rnl.  Cas.  828.  ed.)  1074. 

3.  Com'r  of  Patents  v.  Whiteley,  4  6.  United  States  v.  Hitchcock,  205 
Wall.  522,  18  U.  S.  (L.  ed.)  335;  But-  U.  S.  80,  27  S.  Ct.  423,  51  U.  S.  (L. 
terwortb  v.  United  States,  112  U.  S.  ed.)  718. 

50,  5  S.  Ct.  25,  28  U.  S.  (L.  ed.)  656;       Note:  52  L.R.A. (N.S.)  435. 
Carrick  v.  Lamar,  116  U.  S.  423,  6  S.       7.  United  States  v.  Duell,  172  U.  8. 
Ct.  424,  29  U.  S.  (L.  ed.)  677;  United   676,  19  S.  Ct.  286,  43  U.  S.  (L.  ed.) 
States  V.  Hitchcock,  190  U.  S.  316,  23   559. 

S.  Ct.  698,  47  U.  S.  (L.  ed.)  1074;       8.  Castro   v.   Hendricks,   23   How. 
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mandamus  will  not  be  issued  to  command  tlie  commissioner  of  the 
General  Land  Office  to  cause  a  patent  to  be  prepared,  signed,  counter- 
signed, recorded  and  issued^  where  the  merit  of  the  case  cannot  be 
determined  upon  the  record,  as  the  duty  is  not  merely  ministerial, 
but  involves  judgment  and  discretion,  which  cannot  be  controlled  by 
this  writ*  Likewise  the  commissioner  of  pensions  cannot  be  coerced 
by  mandamus  as  to  the  performance  of  acts  involving  judgment  and 
discretion  or  his  action  in  respect  to  such  act  thus  reviewed. ^^  On 
the  other  hand,  if  acts  required  to  be  performed  by  the  commissioner 
of  pensions  are  purely  ministerial  in  their  nature  their  performance 
may  be  coerced  by  mandamus.** 

IX.  Particular  Acts  and  Duties  of  Public  Officers  Generally 

fl 

Miscellaneovs  Acts  and  DiUies 

137.  Place  of  Holding  Office. — ^It  is  the  duty  of  public  officers  to 
hold  their  office  at  the  place  designated  by  law  and  this  duty  may 
be  enforced  by  mandamus ;  ^*  thus  mandamus  is  a  proper  remedy 
to  compel  county  officers  to  hold  their  offices  at  the  county  seat,** 
and  it  has  been  held  that  where  there  is  no  other  adequate  and  speedy 
remedy  to  test  the  validity  of  an  election  held  to  relocate  a  county 
seat,  mandamus  to  compel  the  county  officers  to  hold,  their  offices 
at  the  legal  county  seat  is  the  proper  remedy  to  determine  whether 
the  county  seat  has  been  legally  changed. ***  A  taxpayer  and  resi- 
dent of  the  county  may  apply  for  a  writ  of  mandamus  to  compel 
county  officers  to  hold  their  offices  at  the  county  seat.** 

i38«  Attendance  of  Meetings* — ^The  broad  rule  has  been  laid  down 
that  mandamus  will  not  lie  to  compel  aldermen  to  attend  meetings 
of  the  common  council,  and  to  perform  their  general  official  duties 
regularly.  A  mandamus  would  be  entirely  inefficient  in  reaching 
the  mischief  complained  of,  as  no  court  by  such  means  could  keep  up 
a  continuous  or  repeated  attendance.  Courts  are  not  created  to  con- 
duct the  municipal  affairs  of  cities,  and  nothing  short  of  any  such 

438,  16  U.  S.  (L.  cd.)  576;  United  12.  Note:  98  A.  S.  R.  890. 

States  V.  General  Land  Office  ComV,  13.  State  v.  Langlie,  5  N.  D.  594,  67 

5  Wall.  563,  18  U.  S.   (L.  ed.)  692.  N.  W.  958,  32  L.R.A.  723;  State  v. 

See  also  Gaines  v.  Thompson,  7  Wall.  Cease,   28   Okia.   271,  114  Pac.  251, 

347, 19  U.  S,  (L.  ed.)  62.  Ann.  Cas.  lfil2D  151. 

9.  United  States  v.   General   Land  Notes:  89  Am.  Dee.  733;  98  A.  S. 
Office  Com'r,  5  WaD.  563,  18  U.  S.  R.  890. 

(L.  ed.)  692.  14.  State  v.  Langlie,  5  N.  D.  594, 

10.  United  States  v.  Black,  128  U.  S.   67  N.  W.  968,.  32  L.R.A.  723. 

40,  9  S.  Ct.  12,  32  U.  S.  (L.  ed.)  346.       16.  State  v.  Langlie,  5  N.  D.  594,  67 

Note :  8  Ann.  Cas.  950.  N.  W.  958,  32  L.R. A.  723. 

11.  United  States  v.  Raum,  136  U,  S. 
200,  10  S.  Ct.  820,  34  U.  S.  (L.  ed.) 

106. 
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general  supervision  would  reach  such  cases.  The  remedy,  if  there 
is  one,  is  not  judicial,  as  it  is  not  a  case  where  there  is  some  specifit; 
right  involved,  but  is  a  general  violation  of  public  duty ;  and  it  has 
been  held  immaterial  that  by  their  refusal  to  attend  meeting?  the 
general  business  of  the  municipality  cannot  be  transact^  for  want 
of  a  quorum.^*  It  has  also  been  held  that  the  writ  will  not  lie  to 
compel  the  clerk  of  a  village  to  attend  meetings  of  the  village  coun- 
cil.*' On  the  other  hand,  it  has  been  held  that  mandamus  may  be 
invoked  to  force  a  township  tnistee  to  meet  with  others  for  the 
purpose  of  appointing  a  county  superintendent  as  required  by  law 
where  it  appears  that  the  other  trustees  have  met  on  the  day  fixed 
by  law  for  that  purpose  and  have  adjourned  from  day  to  day  for 
want  of  a  quorum.*^ 

139.  Building  Permits. — ^Regulations  in  regard  to  the  mode  of 
construction  of  buildings  in  cities  are  often  made  by  legislative  enact- 
ment or  by  municipal  ordinances  in  pursuance  of  legislative  author- 
ity, in  the  exercise  of  the  police  power  for  the  safety,  comfort  and 
convenience  of  the  people  and  for  the  benefit  of  property  owners 
generally;  the  constitutionality  of  such  regulations  has  frequently 
been  called  in  question  and  has  been  very  generally  upheld.**  It 
is  doubtless  within  the  power  of  the  legislature  to  require  persons 
proposing  to  erect  buildings  within  the  limits  of  municipalities  to 
apply  to  some  board  or  public  officer  for  permission  so  to  do  pro- 
vided such  board  or  officer  is  not  vested  with  arbitrary  authority  to 
grant  or  withhold  such  permission,  or  is  not  authorized  to  withhold 
it  for  some  reason  which  cannot  be  sustained  without  the  impair- 
ment of  constitutional  rights.*®  And  if  the  issuance  of  a  building 
permit  would  be  violative  of  a  valid  building  regulation,  an  appli- 
cation for  a  writ  of  mandamus  to  compel  the  issuance  of  the  permit 
is  properly  denied.*  It  does  not  follow  that  all  rules  and  regulations 
of  this  character  would  be  constitutional.  They  may  be  tested  by 
the  courts  to  see  whether  they  are  reasonably  directed  to  the  accom- 
plishment of  the  purpose  on  which  the  constitutional  authority  rests, 
and  whether  they  have  a  real,  substantial  relation  to  the  public  objects 
which  the  government  can  accomplish ;  *  and  where  a  building  per- 

16.  Wilson  v.  Cleveland,  157  Mich,  eral  constitutionality  of  building  regu- 
510,  122  N.  W.  284,  133  A.  S.  R.  352.    lations. 

Notes :  98  A.  S.  R.  875 ;  4  Ann.  Gas.  20»  Note :  93  A.  S.  R.  406. 

198.  1.  Welch  v.  Swasev,  193  Mass.  364, 

17.  Note:  98  A.  S.  R.  875.  79  N.  E.  745,  118  A.  S.  R.  523,  23 

18.  Wampler  v.  State,  148  Ind.  557,  L.R.A.(N.S.)  1160. 

47  N.  E.  1068,  38  L.R.A.  829.  2.  Bostock  v.  Sams,  95  Md.  400,  52 

19.  See  BuiLDiKGS,  vol.  4,  p.  397  et  Atl.  665,  93  A.  S.  R.  394  and  note, 
seq.  See  also  Bostock  v.  Saras,  95  59  L.R.A.  282;  Welch  v.  Swasev,  193 
Md.  400,  52  Atl.  665,  93  A.  S.  R.  394  Mass.  364,  79  N.  E.  745,  118  A.'  S.  R. 
and  note,  59  L.R.A.  282,  as  to  the  gen-  523,  23  L.R.A.(N.S.)  1160. 
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mit  is  denied  for  the  sole  reason  that  the  erection  of  a  building  of 
the  character  contemplated  is  prohibited  by  a  regulation  which  is  an 
unconstitutional  deprivation  of  the  landowner's  property  rights,  it 
would  seem  that  as  an  unconstitutional  statute  is  void,*  and  as  the 
fact  that  a  refusal  of  an  officer  to  act  is  founded  on  a  mistaJce  of 
law  does  not  preclude  a  remedy  by  a  writ  of  mandamus,^  a  mandate 
may  issue  to  compel  the  issuance  of  the  permit.^  And  the  same  has 
been  held  true  where  the  refusal  is  arbitrary,  the  applicant  having 
complied  with  all  the  valid  formalities  requisite  to  his  right  to  have 
the  permit  issued.*  On  the  other  hand,  it  has  been  held  that  where 
the  officer  justifias  his  refusal  to  issue  the  permit  for  the  reason  that 
its  issuance  would  be  in  violation  of  a  statute,  the  constitutionality 
of  the  statute  cannot  be  attacked  by  the  relator  in  such  proceedings. 
The  reason  given  for  this  is  that  mandamus  is  a  prerogative  writ,  the 
issuance  of  which  is  in  a  sense  a  matter  of  discretion  and  the  valid- 
ity of  an  objectionable  statute  should  be  litigated  in  an  appropriate 
civil  action  between  adverse  parties  and  a  petition  for  such  a  writ 
may  not  require  the  court  to  declare  such  statute  unconstitutional 
in  that  proceeding  as  a  condition  precedent  to  the  issuance  of  the 
mandate.^  If  the  right  of  the  applicant  to  erect  the  building  for 
which  the  permit  is  sought  is  otherwise  absolute,  it  is  no  ground  for 
the  denial  of  the  permit  or  of  a  mandate  to  compel  its  issuance  that 
the  applicant  intends  to  put  the  building  w^hen  erected  to  an  improper 
use ;  the  question  as  to  the  legality  of  the  alleged  intended  use  must 
await  determination  in  proper  proceedings  after  such  use  is  attempted 
to  be  made  of  the  building.*  One  seeking  a  mandamus  to  compel 
the  issuance  of  a  permit  to  erect  a  building  on  a  city  lot  must  show 
his  right  to  build  there,  in  order  to  show  that  the  petition  is  bona 
fide  and  founded  on  substantial  right.* 

140.  Eminent  Domain  Proceedings. — In  eminent  domain  proceed- 
ings there  must  be  a  point  when  the  right  of  the  condemning  party 
to  abandon  the  proceedings  is  lost  and  the  right  of  the  property 
owner  to  compensation  becomes  vested.**     Thus  it  has  been  held 

S.  See  CowsmruTiONAL  Law,  vol.  6,  right  of  a  relator  to  attack  the  con- . 

p.  117.  stitutionality  of  a  statute  relied  on  by 

4.  See  supra,  par.  30,  as  to  issuance  the  respondent  in  defense,  see  supra, 
of  mandamus  to  compel  performance  par.  20. 

of  acts  requiring  construction  of  a  stat-  8.  Bostoek  v.  Sams,  95  Md.  400,  52 
ute  by  an  officer.  Atl.  665,  93  A.  S.  R.  394,  59  L.R.A. 

5.  Welch  V.  Swasey,  193  Mass.  364,   282. 

79  N.  E.  745,  118  A.  8.  E.  523,  23  9.  Bostoek  v.  Sams,  95  Md.  400,  52 
L.R.A.(N.S.)  1160.  Atl.  665,  93  A.  S.  R.  394,  59  L.R.A. 

6.  Bostoek  v.  Sams,  95  Md.  400,  52   282. 

AtL  665,  93  A.  S.  R.  394,  59  L.R.A.       10.  See  Eminent  Domain,  vol.  10, 

282.  P-  237.     See  also  People  v.  Brooklyn, 

7.  State  V.   Winterrowd,   174   Ind.  1  Wend.    (N.  Y.)   318,  19  Am.  Dec 

592,  91  N.  B.  966,  92  N.  E.  650,  30  502. 

L.R.A.(N.S.)  886.    As  to  the  general 
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that  where  condemnation  proceedings  for  opening  a  street  had  pro* 
gressed  to  the  stage  where  the  commissioners  appointed  to  assess  the 
damages  for  land  taken  had  made  their  award  mandamus  would 
not  lie  to  compel  the  trustees  of  the  corporation  to  file  the  report 
of  the  commissioners.**  Where,  however,  property  has  been  taken 
by  the  state  it  has  been  held  that  mandamus  may  issue  to  compel 
the  appraisers  to  perform  their  duty  as  to  the  appraisal  of  the  prop- 
erty where  they  refuse  absolutely  to  do  so.**  If  the  condemnation 
proceedings  have  not  proceeded  beyond  the  stage  where  the  munici- 
palit}^  may  abandon  them,  mandamus  will  not  lie  to  compel  the 
continuance  of  the  proceedings,  even  when  the  municipality  had 
entered  into  a  contract  for  the  sale  of  materials,  such  as  buildings, 
to  be  removed  from  the  land  condemned  after  the  condemnation 
has  become  completed,  as  the  remedy  of  the  purchaser  to  recover 
damages  for  breach  of  the  contract  is  adequate.*'  When  in  pro- 
ceedings to  condemn  land  for  the  opening  of  a  street  the  damages 
and  benefits  have  been  assessed  on  the  basis  of  a  contract  for  the  con- 
struction of  the  street  in  a  specific  manner  for  the  protection  of  the 
other  lands  of  the  landowner,  mandamus  will  not  lie  to  compel  the 
construction  of  the  street  as  agreed,  as  the  landowner's  right  in  this 
respect  is  based  solely  on  contract  and  mandamus  does  not  lie  to 
enforce  purely  contractual  rights.**  Mandamus  will  not  lie  to  compel 
municipal  officers  to  strike  private  property  from  a  plat  of  a  proposed 
park,  although  the  property  was  platted  without  authority  of  law; 
since  the  plat  constitutes  merely  a  cloud  on  title,  for  the  removal 
of  which  mandamus  is  not  a  proper  remedy.**  On  the  other  hand 
when  pubilc  improvements  are  made  on  the  special  assessment  plan 
it  has  been  held  that  where  a  lot  outside  a  district  of  assessment  is  by 
mistake  included  therein,  it  is  to  be  regarded  as  a  clerical  error,  to 
be  rectified  according  to  the  city  charter  by  the  board  of  assessors, 
and  mandamus  is  the  proper  remedy  to  compel  the  performance  of 
this  duty.** 

141.  Enforcement  of  Criminal  Laws  by  Police  OfBlcers. — The 
•enforcement  of  the  general  police  or  criminal  law  is  in  a  sense  minis- 
terial and  it  has  been  held  that  in  the  discretion  of  the  court  a  writ  of 
mandamus  may  issue  to  compel  the  police  officers  of  a  municipality 
to  perform  their  duty  and  prevent  in  a  particular  case  a  continued 

11.  People   V.   Brooklyn,   1    Wend.  14.  Parrott  v.  Bridgeport.  44  Conn. 
(N.  Y.)  318,  19  Am.  Rep.  502.  180,  26  Am.  Rep,  439.    As  to  the  use 

12.  Ex  parte  Jennings,  6  Cow.  (N",  of  mandamus   to  enforce  contractual 
Y.)  518,  16  Am.  Dec.  447  (land  and  rights  generally,  see  supra,  par.  43. 
water  rights  taken  by  a  state  for  a  15.  Shisler  v.  Philadelphia,  239  Pa, 
canal).  St.  468,  86  Atl.  1019,  46  L.R.A.(N.S.) 

13.  State  V.  Graves,  19  Md.  351,  81  725. 

Am.  Dec.  639.  16.  Note:  98  A.  S.  R.  876. 
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breach  of  police  regulations  in  the  municipality.*'  On  the  other 
hand  for.  the  reason  that  mandamus  will  not  lie  to  compel  a  general 
or  continuing  course  of  official  conduct,**  it  has  been  held  that  a 
writ  of  mandamus  will  not  be  granted  to  compel  police  officers  to 
enforce  the  police  laws  generally,  such  as  the  liquor  laws  or  the  like.** 
The  fact  that  one  of  the  relators,  suing  out  a  writ  of  mandamus  to 
compel  the  closing  of  a  gambling  house  openly  run  in  violation  of 
law,  admits  that  his  motive  in  seeking  to  close  such  house  is  the 
belief  that  a  certain  person  wKo  is  actively  assisting  in  its  operation 
is  interested  in  its  profits  is  not  ground  for  reversing  the  judgment 
granting  the  issuance  of  the  writ.*® 

142.  Return  or  Destruction  of  PhotographSi  etc.,  of  Accused  Per- 
sons.— ^The  right  to  take  photographs,  measurements,  etc.,  of  persons 
convicted  of  crime  for  the  purpose  of  future  identification  is  generally 
recognized.*  And  where  a  person  has  been  convicted  of  a  crime  and 
his  photograph  and  measurement  taken  for  the  purpose  of  future 
identification,  as  required  by  statute  and  deposited  in  the  proper 
office,  they  then  acquire  the  character  of  a  public  record  and  the 
accused,  on  acquittal  after  a  reversal  of  the  early  conviction  on  appeal, 
is  not  entitled  to  a  writ  of  mandamus  to  compel  the  destruction  of 
the  record,  though  he  has  no  other  remedy,  and  in  such  a  case  must 
appeal  to  the  legislature  for  relief  from  the  incidental  wrong  he  may 
suffer  by  reason  of  the  retention  of  such  records.*  So  mandamus  will 
not  lie  to  compel  the  destruction  of  photographs  and  other  data  for 
identification  of  a  convict  who  has  received  his  pardon,  which  were 
taken  and  preserved  under  implied  authority  of  law,  even  though 
the  photographs  had  been  wrongfully  circulated  among  police  author- 
ities since  the  pardon  was  granted.*  And  even  though  the  photograph 
and  measiu'ements  of  a  person  accused  of  crime  have  been  wrongfully 
taken  and  placed  in  the  so-called  rogues*  gallery,  it  has  been  held 
that  mandamus  will  not  lie  to  compel  the  officer  to  turn  over  to  him 
such  photograph,  etc.,  as  in  the  absence  of  special  statutory  authority 
a  wTit  of  mandamus  lies  only  to  compel  one  to  do  what  ought  to  be 
done  in  the  discharge  of  a  public  duty,  and  not  to  undo  what  is 
improperly  done,  even  though  it  may  have  been  done  under  the 
color  of  performance  of  public  duty.* 

17.  Moores  v.  State,  71  Neb.  522,  99       1.  As  to  the  general  right  to  photo- 
N.  W.  249, 115  A.  S.  R.  605.  graph,  take  measurements,  etc.,  of  a 

Note :  4  Ann.  Cas.  199.  person  accused  or  convicted  of  crime, 

18.  See  supra,  par.  33.  see  Privacy. 

19.  People  V.  Busse,  238  111.  593,  87  2.  Matter  of  Mohneux,  177  N.  Y. 
N.  E.  840,  28  L.R.A.(N.S.)  246  and  395,  69  N.  E.  727,  65  L.R.A.  104. 
note;  State  v.  Brewer,  39  Wash.  65,  Note:  7  L.R.A,(N.S.)  275, 

80  Pac.  1001, 109  A.  S.  B.  858,  4  Ann.  3.  Hodgeman   v.   Olsen,  86   Wash. 

Cas  197  and  note.  615,  150  Pac.  1122,  L.R.A.1916A  739. 

20.  Moores  v.  State,  71  Neb.  522,  99  4.  Note:  23  L.B.A.(N.S.)  740.    See 
N.  W.  249,  115  A.  S.  R.  605.  supra,  par.  2,  as  to  the  use  of  man- 
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Approval  of  Bonds 

143.  General  Rule. — The  duty  imposed  on  judicial  or  other  offi- 
cers with  respect  to  the  approval  of  bonds,  involving  as  it  necessarily 
does  a  deternunation  of  the  sufficiency  of  the  sureties  apd  other  mat- 
ters of  a  quasi  judicial  nature,  requires  th.e  exercise  of  judicial  judg- 
ment or  discretion  and  ordinarilv  will  not  be  coerced  bv  mandamus.* 
So  where  the  fixing  of  the  amount  of  the  penalty  of  the  bond  is 
intrusted  to  the  officer  his  determination  in  this  respect  has  been 
held  to  involve  judgment  and  discretion  which  cannot  be  controlled 
by  mandamus.*     And  it  has  been  said  that  where  the  form  of  an 
official  bond,  its  conditions  and  obligations,  are  prescribed  by  law 
and  the  officer  must  determine  before  approving  a  bond   offered 
whether  it  conforms  in  this  respect  to  the  statutory  requirements, 
mandamus  will  not  lie  to  compel  the  officer  to  approve  the  bond, 
for  the  reason  that  his  determination  in  this  respect  is  judicial  in 
its  nature  and  not  purely  ministerial.'     And  where  on-  account  of 
extraneous  circumstances  there  is  doubt  whether  the  sureties  on  an 
official  bond  would  be  bound,  this  has  been  considered  ground  for 
denying  a  mandate  to  compel  its  approval.®    Where  a  case  was  pend- 
ing in  the  federal  supreme  court  and  a  writ  of  mandamus  to  compel 
the  trial  court  to  approve  an  appeal  bond  and  allow  a  supersedeas 
was  applied  for  or  such  other  relief  in  the  premises  as  the  supreme 
court  could  give,  and  it  appeared  that  the  sole  reason  given  by  the 
trial  court  for  a  refusal  to  approve  the  bond  was  because  the  sureties 
were  not  residents,  within  the  district,  the  court  though  it  recognized 
that  the  nonresidency  of  the  sureties  was  not  a  sufficient  reason  for 
rejecting  the  bond,  if  in  all  other  respects  unobjectionable,  still  for 
the  reason  that  the  court  was  not  inclined  to  interfere  by  mandamus 
with  the  discretion  of  the  trial  judge  in  approving  or  rejecting  the 
bond  offered  for  his  approval,  even  il  it  had  the  right  to  do  so,  which 
was  said  to  be  extremely  doubtful,  denied  the  mandate  and  itself 
awarded  adequate  relief  by  allowing  a  supersedeas  on  the  condition 
that  the  appellant  file  a  bond  to  be  approved  by  the  clerk  of  the 
supreme  court.' 

damns  as  a  remedy  for  past  official  Notes:  89  Am.  Dec.  735;  125  A.  S. 

misconduct.  R.  518,  871. 

5.  Ex  parte  Milwaukee   R.   Co.,  5  6.  Ex  parte  Harris,  52  Ala.  87,  23 

Wall.   188,   18   U.    S.    (L.   ed.)    676;  Am.  Rep.  559. 

Ex  parte  Harris,  52  Ala.  87,  23  Am.  7.  Ex  parte  Harris,  52  Ala.  87,  23 

Rep.   559;    State  v.  Bames,  26   Fla.  Am.  Rep.  559. 

298,  5  So.  722,  23  A.  S.  R.  516 ;  State  8.  State  v.  Bames,  25  Fla.  298,  5 

V.  Stutsman,  24  N.  D.  68,  139  N.  W.  So.  722,  23  A.  S.  R.  516. 

83,  Ann.   Cas.  1914D  776;   Rains  v.  9.  Ex   parte   Milwaukee   R.   Co.,   5 

Simpson,  50  Tex.  495,  32  Am.  Rep.  Wall.  188,  18  U.  S.  (L.  ed.)  676. 
609.      . 
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144.  Qualifications  of  General  Rule. — On  the  other  hand,  man- 
damus will  lie  to  compel  action  to  be  taken  on  a  bond  presented  for 
approval,*®  and  where  the  rejection  of  a  bond  offered  for  the  court's 
or  officer's  approval  was  based  solely  on  a  ground  untenable  in  law, 
and  not  for  the  reason  that  the  sureties  thereon  were  not  competent 
or  financially  responsible,  or  other  questions  involving  discretion,  a 
mandate  to  compel  the  approval  of  the  bond  has  frequently  been 
granted ;  **  and  this  has  been  held  true  though  the  tribunal  was  a 
judicial  one  and  a  right  of  appeal  was  provided  for.**  Thus  where 
the  bond  of  an  administrator  was  rejected  solely  because  it  was  signed 
by  personal  sureties  and  not  by  a  surety  company  as  required  by  a 
statute,  declared  unconstitutional,  a  mandate  was  issued  directing 
the  judge  to  approve  the  bond,  it  appearing  that  he  was  fully  satis^ 
fied  that  the  bond  was  sufficient  in  every  other  respect.**  And  it 
has  been  held  that  the  fact  that  a  county  superintendent  of  schools 
was  elected  by  means  of  corruption  cannot  be  relied  upon  to  prevent 
the  issuance  of  a  mandate  to  compel  the  board  of  county  commis- 
sioners to  approve  his  school  book  bond,  if,  upon  his  receiving  the 
required  number  of  votes,  a  certificate  of  election  has  been  issued  to 
him,  and  he  has  duly  qualified  and  entered  upon  the  discharge  of 
the  duties  of  his  office,  as  his  right  to  hold  the  office  cannot  be  inquired 
into  except  by  a  direct  proceeding  instituted  for  that  purpose.**  So 
it  has  been  held  that  mandamus  will  lie  to  compel  the  approval  of 
the  official  bond  of  one  duly  elected  to  an  office,  where  the  only 
ground  for  the  refusal  was  because  the  relator  was  not  in  fact  so 
elected  and  that  another  was  in  the  actual  possession  of  the  office.** 
The  issuance  of  the  writ  in  such  a  case  is  not  opposed  to  the  general 
rule  that  mandamus  will  not  lie  to  try  title  to  an  office.**  Still  it 
has  been  held  that  where  it  appears  that  the  office  is  filled  by  a  de 

10.  Notes :  89  Am.  Dec.  735 ;  98  A.  oases  with  reluctance  on  the  ground  of 
S.  B.  871.  stare  decisis).    As  to  the  general  effect 

11.  Gulick  v.  New,  14  Ind.  93,  77  of  the  existence  of  a  right  of  appeal, 
Am.  Dec.  49 :  State  v.  Warrick  County,  see  supra,  par.  46. 

124  Ind.  554,  25  N,  E.  10,  8  L.R.A.  13.  State  v.  Robins,  71  Ohio  St.  273, 

607.    See  also  State  v.  Barnes,  25  Fla.  73  N.  E.  470,  2  Ann.  Cas.  485,  69 

298,  5  So.  722,  23  A.  S.  R.  516  (re-  L.R.A.  427. 

ferring    to    numerous    authorities    in  14.  State  v.   Wamck   County,   124 

other  jurisdictions) ;  Jackson  v.  State,  Ind.  554,  25  N.  E.  10,  8  L.R.A.  607. 

57  Neb.  183,  77  N.  W.  662,  42  L.R.A.  15.  Gulick  v.  New,  14  Ind.  93,  77 

792  (referring  to  authorities  in  other  Am.  Dec.  49,  distinguished  in  Knox 

jurisdictions) ;    State    v.    Robins,    71  County  v.  Johnson,  124  Ind.  145,  24 

Ohio  St.  273, 73  N.  E.  470,  2  Ann.  Cas.  N.  E.  148,  19  A.  S.  R.  88,  7  L.R.A. 

485,  69  L.R.A.  427.  684.                                . .  ^  .    no    ^^ 

Notes:  98  A.  S.  R.  871;  125  A.  S.  16.  Gulick  v.  New,  14  Ind.  93,  77 

^  513  Am.  Dec.  49.    As  to  the  trial  of  title 

12    Knox   County  v.  Johnson,  124  to  office  in  mandamus  proceedings,  see 

Ind.  145,  24  N.  E.  148,  19  A.  S.  R.  infra,  par.  178  et  seq. 

88,  7   L.R.A.   684    (following  earlier 
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facto  incumbent  whose  official  bond  has  been  approved  and  who  is 
in  office  under  a  commission  from  the  governor  the  mandate  should 
not  issue,  because  the  commission  is  conchisive  evidence  of  the  title 
to  the  office,  until  it  is  impeached  on  quo  warranto.*^  If  the  relator 
has  forfeited  his  office  by  a  failure  to  file  his  official  bond  within  the 
time  required  by  the  statutes,  his  consequent  want  of  title  to  the 
office  would  be  ground  for  the  refusal  to  approve  his  official  bond 
incident  to  his  right  to  the  office.^®  Mandamus  cannot  be  brought 
by  the  surety  on  a  bond  to  compel  the  acceptance  or  continued  ap- 
proval of  such  instrument.  If  proper  under  the  circumstances,  the 
proceeding  should  be  brought  by  the  principal,  and  not  by  the 
surety.** 

Alloiuance  and  Payment  of  Claims 

145,  In  General. — The  general  rule  that  mandamus  will  not  issue 
if  there  is  another  adequate  remedy  **  is  applied  as  regards  the  use 
of  mandamus  to  enforce  the  settlement  and  payment  of  claims 
against  public  corporations;*  and  according  to  some  authorities  if 
the  creditor  has  a  remedy  against  the  corporation  by  an  ordinary 
action  at  law  on  his  claim  it  is  held  that  a  writ  of  mandamus  will 
not  issue.*  If  the  claim  sought  to  be  enforced  against  a  municipality 
by  mandamus  is  doubtful,  the  general  rule  that  mandamus  will  not 
issue  unless  the  right  sought  to  be  enforced  is  clear  and  undoubted 
applies  and  the  writ  will  not  be  granted ;  •  and  the  general  rule  that 
mandamus  wjll  not  lie  to  enforce  contract  rights  ^  is  held  ground  for 
denying  a  writ  of  mandamus  to  enforce  a  claim  against  a  public 
corporation  growing  out  of  contract,  when  the  performance  of  the 
contract  by  the  relator  and  the  amount  and  validity  of  the  claim  are 
disputed.*  And  as  a  general  rule  where  there  is  a  claim  against  a 
city  or  county,  unliquidated  or  unascertained,  mandamus  is  not  the 

17.  Ex  parte  Harris,  52  Ala.  87,  23       2.  Note :  14  L.R. A.  773. 

Am.  Rep.  659.  3.  Westminster  Water  Co.  v.  West- 

18.  Ex  parte  Harris,  52  Ala.  87,  23  minster,  98  Md.  651,  56  Atl.  990,  103 
Am.  Rep.  559.  A.  S.  R.  424,  64  L.R.A,  630. 

19.  State  V.  Stutsman,  24  N.  D.  68,  Note:  98  A.  S.  R.  881. 

139  N.  W.  83,  Ann.  Cas.  1914D  776.  See  supra,  par.  41,  as  to  the  use  of 

20.  See  supra,  par.  44  et  seq.  mandamus  to  enforce  doubtful  rights 
1.  George  S.  Chatlield  Co.  v.  Reeves,   generally. 

87  Conn.  63,  86  Atl.  750,  L.R.A.1916D  4.  See  supra,  par.  43. 

321;  State  v.  McCrillus,  4  Kan.  250,  5.  Badger  v.  New  Orleans,  49  La. 

96  Am.  Dee.  169;  King  William  Jus-  Ann.  804,  21  So.  870,  37  L.R.A.  540; 

tiees  V.  Mundav,  2  Leigh   (Va.)   165,  Mt.  Vernon  v.  State,  71  Ohio  St.  428, 

21  Am.  Dec.  604.  73  N.  E.  515,  104  A.  S.  R,  783,  2 

Notes:  85  Am.  Dec.  544;  98  A.  S.  Ann.  Cas.  399. 
R.  881 ;  14  L.R.A.  773. 
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proper  remedy  to  enforce  its  payment;  it  should  be  first  reduced  to 
judgment.* 

146.  Liquidated  and  Undispttted  Claims. — On  the  other  hand, 
where  a  disbursing  officer  refuses  to  pay  a  claim  presented  to  him, 
which  has  been  ascertained  in  amount  and  which  it  is  his  duty  to 
discharge,  mandamus  is  generally  recognized  as  the  appropriate 
remedy  to  compel  its  payment ; '  and  a  fortiori  when  liquidated  and 
undisputed  claims  against  public  corporations  are  payable  out  of  a 
special  fund  mandamus  is  the  appropriate  remedy  to  compel  their 
payment  for  the  reason  that  an  (Mrdinary  action  at  law  will  not  lie 
therefor.®  So  where  proceedings  to  condemn  land  and  assess  the 
damages  for  laying  out  a  highway  have  proceeded  to  the  point  where 
the  landowner's  claim  for  the  damages  assessed  has  become  vested 
and  all  that  remains  in  order  to  enforce  his  claim  is  the  ministerial 
act  of  auditing  the  award  and  drawing  an  order  on  the  public  treasury 
for  payment,  it  has  been  held  that  mandamus  will  lie  to  compel  the 
drawing  of  the  order .•  It  is  generally  recognized  that  mandamus 
is  a  proper  remedy  to  enforce  the  payment  of  the  salary  of  public 
officers  when  definitely  fixed  by  law,  and  the  proceeding  is  not  in 
effect  and  for  the  purpoee  of  trying  title  to  the  office;  if,  however, 
the  title  to  the  office  is  in  dispute  mandamus  is  not  the  proper 
remedy.^*  Mandamus  is  also  held  a  proper  remedy  to  compel  county 
officers  to  make  provision  for  the  payment  of  the  fees  of  witnesses 
for  the  state,^*  and  to  compel  the  issuance  of  a  warrant  by  city 
officers  for  the  compensation  of  referees  under  a  statute  providing  for 
a  reference  of  certain  claims  against  the  city  and  that  the  compensa- 
tion of  the  referees  shall  be  paid  by  the  city  upon  the  order  of  the 
judge.**  Where  a  public  corporation  is  authorized  by  statute  to 
subscribe  to-  the  stock  of  a  railway  company  and  issue  bonds  in  pay- 
ment therefor  when  the  inhabitants  have  voted  in  favor  of  doing 
80,  and  in  case  of  a  vote  in  favor  of  such  a  subscription  the  public 
(rfficers  are  required  to  make  the  subscription  and  issue  the  bonds, 

6.  Notes:  98  A.  S.  R.  881;  126  A.   300,  36  N.  B.  486,  37  A.  S.  E.  563. 

S.  R.  520.  Notes:  98  A.  S.  R.  880;  U  IaR.A. 

7.  Chickaming    Tp.    v.    Carpenter,   773;  1  Eng.  Rul.  Cas.  828. 
106  U.  S.  663,  1  8.  Ct.  620,  27  D.  S.       8.  Note:  14  L.R.A.  776. 

(L.  ed.)  307  (statement  as  to  law  of  9.  Harrington  v.  Berkshire  County 

Michigan) ;   Ex  parte   TuUy,  4  Ark.  Com'ra,  22  Pick.  (Mass.)  263,  33  Am. 

220,  38  Am.  Dec.  33 ;  McConoughey  v.  Dec.  741. 

Jackson,  101  Cal.  266,  36  Pae.  863.  40  10.  See  infra,  par.  178  et  seq. 

A.  S.  R.  53;  Ray  v.  Wilson,  29  Fla.  11.  Hall   v.    Somerset    County,    82 

342, 10  So.  613, 14  L.R.A.  773;  Escam-  Md.  618,  34  Atl.  771,  57  A.  S.  R.  484, 

bia  Comity  v.  Board  of  Pilot  Com'ra,  32  L.R.A.  449. 

52  Fla.  197,  42  So.  697,  120  A.  S.  R.  12.  Guthrie  v.  Territory,  1  Okla.  188. 

196;  Harrington  v.  Berkshire  County  31  Pac.  190,  21  L.R.A.  841,  overruled 

Com'rs,  22  Pick.  (Mass.)  263,  33  Am.  on  another  point  by  Guthrie  v.  New 

Dec.  741 ;  Peoirfe  v.  Buffalo,  140  N.  Y.  Vienna  Bank,  4  Okla.  194,  38  Pac.  4. 

221 


§  147  MANDAMUS  18  R.  C.  L. 

it  has  been  held  that,  after  a  vote  in  favor  of  the  subscription,  the 
officers  may  be  compelled  by  mandamus  to  make  the  subscription  and 
issue  the  necessary  bonds.**  It  has  been  held  that  if  a  person,  having 
a  contract  to  do  city  work,  fully  performs  it  according  to  stipulations, 
and  receives  from  the  proper  authorities  a  certificate  showing  that 
the  contract  price  agreed  upon  has  been  earned,  it  is  no  defense  to 
a  writ  of  mandamus  sued  out  by  him  to  compel  the  city  to  pay  the 
amount  due  that  he  consented  in  his  contract,  according  to  the 
provisions  of  an  invalid  labor  law,  that  the  contract  should  be  void 
and  of  no  effect  in  the  event  of  his  violation  of  such  law,  respecting 
the  amount  of  wages  to  be  paid,  as  the  obligations  and  legal  effect 
of  a  promise  or  engagement  imported  into  a  contract  by  force  of  a 
statute,  whereby  the  contracting  parties  agree  to  obey  or  execute  some 
law,  depend  entirely  upon  the  validity  of  the  law,  and  such  a  promise 
or  agreement  cannot  survive  the  statute  upon  which  it  is  founded, 
and,  if  the  statute  is  invalid,  the  promise  or  agreement  must  fall 
with  it.** 

147.  Auditing  Claims. — Where  it  is  the  duty  of  public  officers  to 
pass  upon  claims  against  the  state  or  public  corporations  and  allow 
or  reject  them,  and  they  refuse  to  act  or  entertain  the  question  for 
their  decision,  mandamus  will  lie  to  compel  them  to  hear  and  pass 
upon  the  same.*®  In  determining  whether  an  unliquidated  claim 
shall  be  allowed  in  whole  or  in  part  under  the  circumstances  of  the 
case,  the  officers  exercise  a  quasi  judicial  or  discretionary  power,  and 
as  a  general  rule  they  cannot  be  controlled  in  this  respect  or  their 
action  reviewed  in  mandamus  proceedings.**  So  it  is  held  that 
mandamus  wull  not  lie  to  review  or  reverse  the  decision  of  a  pension 
board  on  an  application  for  a  pension,  as  such  a  decision  necessarily 
involves  the  exercise  of  judgment  on  the  law  and  facts  of.  the  case,*^ 
and  this  is  especially  true  where  a  statute  maJcas  the  decision  of  the 
board  on  an  application  for  a  pension  final.*®  On  the  other  hand 
the  status  or  nature  of  a  claim  may  be  such  as  to  require  that  it  be 

13.  Ex  parte  Selma,  etc.,  R.  Co.,  45  M.  (Miss.)  77,  47  Am.  Dec.  102;  Hull 
Ala.  696,  6  Am.  Rep.  722.  v.  Oneida,  19  Johns.  (N.  Y.)  259,  10 

14.  People  V.   Coler,  166  N.  Y.  1,    Am.  Dee.  223. 

59  N.   E.  716,  82  A.   S.  R.  605,  52  Notes:  98  A.  S.  R.  879;  125  A.  S. 

L.R.A.  814.  R.  520. 

15.  Safford  v.  Detroit  Board  of  17.  Notes:  21  L.R.A.(N.S.)  583:  8 
Health,  110  Mich.  81,  67  N.  W.  1094,  Ann.  Cas.  950.  See  supra,  par.  136, 
64  A.  S.  R.  332,  33  L.R.A.  300;  Hull  as  to  mandamus  ag^ainst  federal  peu- 
V.  Oneida,  19  Johns.  (N.  Y.)  259,  10  sion  officers. 

Am.  Dec.  223.  18.  Firemen's  Pension  Fund  v.  Mc- 

Note :  98  A.  S.  R.  879^  Crary,  132  Ky.  89,  116  S.  W.  326,  21 

16.  Wilson  V.  Louisiana  Purchase  L.R.A.  (N.S.)  583  (also  holding  Buch 
Exposition  Commission,  133  la.  586,  a  statute  constitutional) ;  State  v.  Fire- 
110  N.  W.  1046,  119  A.  S.  R.  646;  man's  Pension,  etc..  Fund,  117  La. 
Board  of  Police  v.  Grant,  9  Smedes  &  1071,  42  So.  506,  8  Ann.  Gas.  946. 
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audited  and  approved  and  all  legal  discretion  in  respect  thereto  taken 
away  from  the  officers  and  they  may  be  compelled  in  guch  a  case  to 
audit  and  approve  the  claim  and  issue  a  warrant  therefor.^^  Where 
a  statute  directed  county  supervisors  to  direct  the  treasurer  to  refund 
taxes  found  to  have  been  erroneously  or  illegally  exacted,  it  has 
been  held  that  if  the  statute  under  which  taxes  have  been  exacted  has 
been  declared  unconstitutional  it  then  beccmies  the  mandatorv  dutv 
of  the  supervisors  to  direct  that  such  taxes  be  refunded  and  they 
may  be  compelled  to  do  so  by  mandamus.*®  Mandamus  lies  to  com^ 
pel  a  public  officer  to  obey  a  statute  requiring  him  to  publish  in  a 
newspaper  the  claims  audited  against  the  corporation,^  and  it  has 
been  held  that  the  publisher  of  the  only  newspaper  in  a  county  has 
a  sufficient  interest  to  compel  by  mandamus  the  county  supervisor 
to  obey  a  statute  requiring  him  to  publish  in  some  newspaper  pub- 
lished in  the  county  the  claims  audited  by  the  board,  and  to  attack 
the  constitutionality  of  an  apparently  inconsistent  statute.* 

148.  Drawing  Municipal  Warrants. — ^To  entitle  the  relator  to  a 
writ  of  mandamus  directing  the  drawing  of  a  municipal  warrant  in 
his  favor,  all  conditions  precedent  to  his  legal  right  to  the  warrant 
must  have  been  complied  with.*  The  system  frequently  provided  for 
the  payment  and  allowance  of  claims  against  public  corporations  is 
for  the  presentation  of  the  claims  to  some  preliminary  officer  or  body 
for  allowance  or  adjustment  of  some  kind  before  demand  is  made 
for  a  warrant.  This  officer  or  board  having  performed  its  duty  in 
allowing  or  adjusting  the  claim,  the  courts  generally  take  the  view 
that,  in  the  absence  of  language  in  the  statute  clearly  indicating  a 
grant  of  discretion  to  the  officer  issuing  the  warrant,  nothing  remains 
to  the  latter  but  the  purely  ministerial  function  of  drawing  or  issuing 
the  warrant,  the  adjustment  or  allowance  of  the  claim  being  con- 
clusive upon  him,  and  ordinarily  he  will  be  compelled  by  mandamus 
to  perform  his  duty  in  this  respect.*  Submission  of  proper  claims  to 
a  court  for  settlement  would  seem  to  render  superfluous  any  further 
exercise  of  discretion  by  any  officer  or  body  with  respect  thereto. 

10.  Wood  v.  Strother,  76  Cal.  645,  aKty  of  a  statute  in  mandamus  pro- 

18  Pae.  766,  9  A.  S.  R.  249;  Escambia  eeedings,  see  snpia,  par.  20  at  seq. 

County  V.  Board  of  Pilot  Com'rs,  52  3.  St^maier  v.  Goeringer,  218  Pa« 

Pla.  197,  42  So.  697,  120  A.  8.  R.  196.  St.  499,  67  Atl.  782, 11  Ann.  Cas.  973. 

Notes:  89  Am.  Dec.  734;  125  A.  S.  Note:  L.R.A.1916D  329. 

R.  520.  4.  Chickaming  Tp.  v.  Carpenter,  106 

20.  Commercial  Nat.  Bank  v.  Pot-  U.  S.  663,  1  S.  Ct.  620,  27  U.  S.  (L. 

tawattamie  County,  168  la.  501,  l50  ed.)    307    (statement    as    to    law   of 

N.  W.  704,  Ann.  Cas.  1916C  227.  Michigan) ;  Ex  parte  Tullv,  4  Ark.  220, 

1.  State  V.  Barley,  80  S.  C.  127,  61  38  Am.  Dee.  33 ;  MeConoughey  v. 
S.  E.  266,  16  L.R.A.(N.S.)  266.  Jackson,  101  Cal.  265,  36  Pac.  863,  40 

2.  State  V.  Burley,  80  8.  C.  127,  61  A.  S.  R.  53;  Ray  v.  Wilson,  29  Fla. 
S.  E.  256,  16  L.R.A.(N.S.)  266.  As  342, 10  So.  613, 14  L.R.A.  773;  Eacam- 
to  the  right  to  attack  the  constitution-  bia  County  v.  Board  of  Pilot  Com'rs, 
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When,  therefore,  a  court  has  settled  or  approved  a  claim  properly 
submitted  to  it,  the  function  exercised  by  those  officers  whose  duty 
it  is  to  draw  and  sign  a  warrant  therefor  is  merely  ministerial,  and 
its  performance  may  be  compelled  by  mandamus.*  So  in  the  case 
of  claims  for  salary  by  public  officers  or  employees  whoee  compensa- 
tion is  fixed  by  law,  the  function  of  drawing  warrants  therefor,  and 
countersigning  them,  is  considered  merely  ministerial.*  With  respect 
to  the  office  of  mayor,  however,  there  must  be  taken  into  consideration 
the  veto  power,  which  is  usually  one  of  the  incidents  thereof.  Dis- 
tinction must  be  made  between  an  exercise  of  this  power  and  the 
mere  refusal  to  sign  a  warrant  in  pursuance  of  an  order  or  resolution 
approved  by  the  mayor  or  passed  over  his  veto.  The  veto  power  is 
unquestionably  a  discretionary  function.'  However,  the  exercise  of 
the  veto  exhausts  the  discretionary  functions  of  the  mayor  with 
respect  to  a  particular  resolution,  and  if  the  council,  also  in  the 
exercise  of  discretion,  passes  the  resolution  over  his  veto,  he  can  offer 
no  further  resistance.  When,  therefore,  warrants  for  the  payment 
of  the  claim  thus  approved  over  his  veto  are  presented  for  his  sig- 
nature, a  ministerial  function  only  remains,  and  it  is  his  duty  to  sign 
irrespectively  of  his  objections  and  he  may  be  compelled  to  do  so  by 
mandamus.®  The  fact  that  the  creditor  may  have  an  action  at  law 
on  his  claim  is  not  considered,  according  to  the  better  view,  as  such 
an  adequate  remedy  at  law  as  to  deprive  him  of  the  right  to  compel 
by  mandamus  the  issuance  of  the  warrant.*  Some  courts,  however, 
consider  such  right  of  action  an  adequate  remedy,**  and  this  would 
seem  especially  true  where  the  doctrine  prevails  that  an  execution 
on  a  judgment  against  a  public  corporation  may  be  levied  on  the 
property  of  an  inhabitant.** 

149.  Payment  of  Municipal  Orders  or  Warrants  Generally. — ^The 
duties  of  a  statutory  disbursing  officer  of  a  public  corporation  are 
generally  if  not  universally  specifically  defined  by  Statute,  so  that 

52  Fla.  197,  42  So.   697,  120  A.   S.    French,  152  Mich.  356, 116  N.  W.  181, 

R.  196;  Harrington  v.  Berkshire  Coun-   125  A.  S.  R.  416. 

ty,  22  Pick.  (Mass.)  263,  33  Am.  Dec.       Note:  L.B.A.19i6D  328. 

741;  People  v.  Buffalo,  140  N.  Y.  300,       7.  Note:   LuR.A.1916D  326^     As  to 

35  N.  E.  485,  37  A.  S.  R.  563.  the  general  veto  power  of  a  mayor,  see 
Notes:  89  Am.  Dec.  734;  98  A.  S.   Municipal  CoRPOnmoNS. 

R.  880;  14  L.R.A.  773;  L.RJV..1916D       8.  Note:  L.R.A.1916D  326. 

325.  9.  Note :  L.R.A.1916D  331.    And  see 

5.  Guthrie  v.  Territory,  1  Okla.  188,  infra,  par.  149,  as  to  maadamus  to 
31  Pac.  190,  21  L.R.A.  841,  overruled  compel  payment  of  a  municipal  war- 
on  another  point  by  Guthrie  v.  New   rant. 

Vienna  Bank,  4  Okla.  194,  88  Pac.  4.  10.  Note:  L.B.A.1916D  332. 

Note:  L.R.A.1916D  327.  11.  George  S.  Chatfield  Co.  v.  Reeves, 

6.  Schmitt  v.  Dooling,  146  Ky.  240,  87  Conn.  63,  86  Atl.  750,  L.R.A J916D 
140  S.  W.  197,  Ann.  Caa.  1913B  1078,  321  and  note.     As  to  whether  execu- 

36  L.R.A.  (N.S.)     881;     Granger    v.  tion  may  be  levied  on  property  of  an 
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ordinarily,  where  no  discretion  is  given  him  iu  the  discharge  of  his 
duties,  there  can  be  no  just  ground  for  controversy  as  to  when  he 
will  be  bound  to  honor  orders  or  warrants  drawn  on  him  and  when 
he  will  not.  And  while  in  some  cases,  for  the  reason  that  the  holder 
of  orders  or  warrants  drawn  on  the  treasury  has  an  adequate  remedy 
by  way  of  an  ordinary  action  at  law  against  the  corporation,  it  is 
held  that  a  writ  of  mandamus  will  not  lie  to  compel  the  treasurer  to 
pay  the  same,**  it  is  generally  held  that  mandamus  will  lie  to  compel 
him  to  pay  an  order  or  warrant  legally  drawn  upon  funds  in  his  hands 
subject  to  the  pajonent  of  such  order  or  warrant.**  In  such  a  case 
the  fact  that  an  ordinary  action  at  law  lies  against  the  corporation 
on  the  warrant  does  not  constitute  a  specific  and  adequate  remedy 
avoiding  a  mandamus  for  its  payment  in  favor  of  the  holder  of  such 
warrant.**  Nor  does  it  affect  this  question  that  it  is  the  duty  of  the 
officer  to  refuse  payment  of  warrants  when  he  has  knowledge  of 
facts  which  make  them  illegal.  Such  duty  does  not  make  the  pay- 
ment of  legal  warrants  other  than  a  ministerial  duty.  And  the  ques- 
tion of  their  legality  may  be  tried  out  in  the  mandamus  proceeding, 
just  as  fully  as  in  an  action  on  the  warrants  or  on  a  quantum  valebat.** 
And  a  fortiori  the  writ  should  issue  when  the  warrant  or  order  is 
payable  out  of  a  specific  or  special  fund  in  the  hands  of  the  disbursing 
officer  for  the  reason  that  in  such  a  case  an  ordinary  action  will  not 
lie  against  the  corporation. *•  The  public  corporation  is  not  a  neces- 
sary party  to  proceedings  to  compel  its  treasurer  to  pay  warrants 
issued  by  it.*' 

150.  Special  Circumstances  for  Denial  of  Writ. — ^Where,  by  reason 
of  a  complication  of  extraneous  circumstances  not  specifically  pro- 
vided for  by  the  statute,  a  well  founded  doubt  arises,  either  as  to  the 
right  of  the  applicant  to  receive  the  fund,  or  the  duty  of  the  officer 
to  pay  it  out,  mandamus  is  not  the  proper  remedy.  The  right  in 
such  case  being  doubtful,  the  claimant  must  resort  to  some  other 

inhabitant,  see  Levy  and  Seizure,  vol.  Notes :  73  A.   S.  R.  39 ;  7  L.R.A. 

17  p   147.  105;  14  L.R.A.  773. 

12.  Note:  14  L.R.A.  773.  14.  Ray  v.  Wilson,  29  Fla.  342,  10 

13.  State  V.  Williams,  68  Conn.  131,  So.  613,  14  L.R.A.  773.  See  also 
35  Atl.  24,  421,  48  L.R.A.  465;  Ray  v.  Thomas  v.  Mason,  39  W.  Va.  526,  20 
Wilson,  29  Fla.  §^,  10  S(^613,  14  S.  E.  580,  26  L.R.A.  727. 

L.R.A.  773;  People  v.  Johnson,  100  15.  State  v.  Clark,  116  Minn.  500, 

111.   537,  39   Am.  Rep.   63;    State  v.  134  N.  W.  129,  39  L.R.A.(N.S.)   43. 

Clark,  116  Minn.  500,  134  N.  W.  129,  16.  Note:  14  L.R.A.  776. 

39  L.R.A.(N.S.)  43;  Carolina  Grocery  17.  State  v.  WilUams,  68  Conn.  131, 

Co.  V.  Burnet,  61  S.  C.  205,  39  S.  E.  35  Atl.  24,  421,  48  L.R.A.  465;  Savage 

381,  58  L.R.A.  687;  Savage  v.  Stem-  v.  Sternberg,  19  Wash.  679,  54  Pac. 

berg,  19  Wash.  679,  54  Pac.  611,  67  611,  67  A.  S.  R.  751.    As  to  necessary 

A.  S.  R.  751 ;  Thomas  v.  Mason,  39  and  proper  parties  to  mandamus  pro- 

W.  Va.  526,  20  S.  E.  580,  26  L.R.A.  ceedings  generally,  see  infra,  par.  271 

727.  "  et  seq. 
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appropriate  remedy  to  determine  it.*®  And  it  has  been  held  that 
where  the  statute  expressly  prohibits  mider  penalty  a  member  of  a 
municipal  council  from  entering  into  any  contract  with  the  munici- 
pality express  or  implied,  mandamus  will  not  lie  to  compel  the 
treasurer  to  pay  a  warrant  issued  on  a  claim  allowed  by  the  common 
council  for  the  value  of  material  sold  by  a  member  of  the  common 
council  to  the  municipality.**  Since  the  allowance  of  the  claim  and 
issuance  of  the  warrant  therefor  establish  its  prima  facie  validity, 
the  burden  is  upon  the  disbursing  officer  resisting  the  issuance  of  a 
wTit  of  mandamus  to  compel  payment  to  show  or  allege  in  his  answer 
the  facts  rendering  the  warrant  invalid,  and  its  payment  improper.*® 
It  has  been  held  the  fact  that  an  injunction  has  been  issued  to  a 
municipal  corporation  and  its  treasurer  forbidding  the  payment  of 
city  warrants  does  not  justify  the  refusal  of  that  officer  to  pay  such 
warrants  on  the  demand  of  the  owner  thereof,  when  neither  he  nor 
any  of  his  predecessors  in  interest  were  parties  to  the  suit  in  which 
such  injunction  issued,  and  mandamus  may  issue  to  compel  the 
treasurer  to  pay  the  same.*  The  authorities  are  not  in  accord  as  to 
whether  the  general  statutes  of  limitations  operate  as  a  bar  to  man- 
damus proceedings.*  In  this  connection  it  has  been  held  that  such 
proceedings  instituted  for  the  purposes  of  compelling  the  levy  of  a 
tax  and  the  provision  of  a  fund  to  pay  swamp  land  warrants  will 
not  issue  where  such  warrants  had  been  issued  more  than  fourteen 
years  before  the  proceedings  were  commenced  and  the  longest  period 
allowed  by  the  code  for  bringing  a  civil  action  other  than  for  the 
recovery  of  real  property  is  four  years.*  On  the  other  hand  it  has 
been  held  that  such  statutes  do  not  apply  to  mandamus  proceedings, 
and  that  a  writ  of  mandamus  to  compel  the  levy  of  a  tax  to  satisfy 
municipal  warrants  will  not  be  refused  on  the  theory  that  the  relators 
have  slept  upon  their  rights  for  an  unreasonable  time,  to  the  prejudice 
of  the  rights  of  respondents,  or  of  other  interested  persons,  where,  in 
some  form,  legal  proceedings  for  the  collection  of  the  warrants  have 
been  prosecuted  by  various  holders  in  different  courts  up  to  the  com- 
mencement of  the  mandamus  proceedings,  without  beneficial  results.* 

18.  Ray  v.  Wilson,  29  Fla.  342,  10  See  supra,  par.  57,  as  to  the  general 
So.  613,  14  L.R.A.  773;  People  v.  effect  of  an  officer  being  under  an 
Johnson,  100  111.  537,  39  Am.  Rep.  63.   existing  injunction  restraining  the  ac- 

Note :  14  L.R. A.  778  et  seq.  tion  sought  to  be  coerced. 

19.  Berka   v.   Woodward,   125   Cal.       2.  See  infra,  par.  285. 

119,  57  Pac.  777,  73  A.  S.  R.  31,  45       8.  Barnes  v.  Glide,  117  Cal.  1,  48 

L.R.A.  420.  Pac.  804,  59  A.  S.  R.  153. 

20.  Ray  v.  Wilson,  29  Fla.  342,  10  4.  Duke  v.  Turner,  204  U.  S.  623, 
So.  613,  14  L.R.A.  773.  27  S.  Ct.  316,  51  U,  S.  (L.  ed.)  652, 

1.  Savage  v.   Sternberg,  19   Wash.   9  Ann,  Cas.  842. 
679,   54   Pac.   611,   67   A.   S.   R.   75. 
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151.  Want  of  Funds. — ^Want  of  funds  is  a  complete  answer  to  an 
alternative  writ  of  mandamus  to  compel  an  officer  to  pay  orders  or 
warrants  drawn  upon  him,*  and  where  the  claim  whose  payment 
is  sought  to  be  coerced  by  mandamus  is  payable  only  from  a  special 
fund  and  there  are  no  funds  in  the  hands  of  the  officer  applicable 
to  its  payment,  the  writ  will  not  issue.*  When  a  claim  is  sought  to 
be  enforced  against  a  specific  fund,  if  that  fund  has  been  distributed 
by  the  officer,  though  wrongfully,  mandamus  will  not  issue  to  compel 
him  to  make  payment  of  the  claim.'.  But,  since  the  presence  or 
absence  of  such  available  fund  is  a  fact  lying  peculiarly  within  the 
knowledge  of  the  officer,  and  can  rarely,  if  ever,  be  certainly  known 
by  the  creditor,  except  with  the  aid  of  the  officer,  it  is  but  fair  that, 
when  that  defense  is  relied  upon,  it  should  be  alleged  in  the  return 
of  the  officer,  so  that  an  issue  on  that  point  may  be  made  up  and 
determined  with  the  burden  upon  the  officer  to  show  the  absence  of 
available  funds.*  Where  the  purpose  of  drawing  an  order  or  warrant 
upon  the  treasury  of  a  public  corporation  is  merely  to  enable  the 
creditor  to  secure  payment  of  his  claim  and  not  for  the  purpose  of 
furnishing  evidence  of  his  claim,  the  fact  that  there  are  no  funds 
in  the  treasury  from  which  the  order  or  warrant  can  be  paid  may 
constitute  ground,  according  to  the  view  of  some  of  the  courts,  for 
denying  a  mandate  directing  the  drawing  of  the  same;*  but  where 
it  is  the  official  duty  of  the  officer  against  whom  the  mandamus  pro- 
ceedings are  instituted  to  keep  himself  accurately  informed  of  the 
condition  of  the  treasury,  his  answer  alleging  on  information  and 
belief  the  want  of  funds  in  the  treasury  is  insufficient  to  raise  the 
issue.**  According  to  the  view  of  other  courts  the  lack  of  funds 
with  which  to  pay  the  warrant  is  not  ground  for  denying  a  mandate 
to  compel  the  issuance  of  the  warrant.**  Ordinarily  where  a  debt 
remains  in  its  original  form,  as  a  simple  contract  debt,  the  creditor 
has  no  legal  right  to  a  mandamus  to  compel  the  city  to  levy  and 
collect  a  tax  for  its  payment,  unless  the  debt  is  contracted  under  a 
special  law  or  vote  authorizing  such  proceeding  to  enforce  its  pay- 
ment; the  claim  must  first  be  put  in  judgment;  **  on  the  other  hand 
where  a  statute  creates  a  liability  against  a  public  corporation  and 

6.  Duval  County  v.  Jacksonville,  36  8.  State  v.  Bnrley,  80  S.  C.  127,  61 

Fla.  196,  18  So.  "339,  29  L.R.A.  416;  S.  E.  265,  16  L.R.A.(N.S.)  266. 

State  V.  Hurley,  80  S.  C.  127,  61  S.  E.  9.  Notes:  89  Am.  Dec.  735;  L.R.A. 

255,  16  L.R.A.(N.S.)  266.  1916D  334. 

Note:  14  L.R.A.  779.  10.  McConoughey   v.   Jackson,   101 

6.  State  V.  Neely,  30  S.  C.  587,  9  Cal.  266,  36  Pac.  863,  40  A.  S.  R. 
S.  E.  664,  3  L.R.A.  672.  53. 

7.  Universal  Church  v.  Columbia  Tp.  11.  Note:  L.R.A.1916D  334. 
Section  Twenty-Nine,  6  Ohio  446,  27  12.  Ray  v.  Wilson,  29  Fla.  342,  10 
Am.  Dec.  267.     See  supra,  par.  2,  as  So.  613,  14  L.R.A.  773;  Coy  v.  Lyons 
to  the  use  of  mandamus  to  redress  City,  17  la.  1,  85  Am.  Dee.  639. 

past  ofScial  misconduct. 
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provides  for  the  levy  of  a  special  tax  to  create  a  fund  for  ita  payment 
the  officers  may  be  compelled  by  mandamus  to  levy  such  tax.^'  Thus 
when  the  statute  authorizing  the  issue  of  bonds  expressly  provides 
for  the  levy  of  a  certain  tax  to  make  provision  for  their  payment 
mandamus  may  issue  in  the  state  courts  to  compel  the  officers  to  levy 
the  tax  and  provide  the  special  fund ;  ^*  and  it  has  been  held  that 
when  the  bonds  so  issued  are  payable  only  from  the  special  fund  so 
provided  for,  the  statute  of  limitations  does  not  begin  to  run  against 
the  enforcement  of  the  bonds  until  the  fund  for  their  payment  is 
provided  for,  and  therefore  when  the  fund  has  not  been  provided  as 
required,  mandamus  proceedings  to  compel  the  levy  of  the  special 
tax  are  not  affected  by  any  statute  of  limitations.^*  In  the  federal 
courts  a  judgment  at  law  is  necessary  to  support  the  writ  of  man- 
damus to  enforce  the  levy  and  collection  of  taxes,  it  being  in  the 
nature  of  an  execution  to  carry  the  judgment  into  effect.^* 

152.  Claims  against  the  State. — It  is  generally  recognized  that 
the  duty  imposed  upon  the  disbursing  officers  of  the  state  to  draw 
warrants  or  orders  or  pay  those  drawn  for  liquidated  and  undisputed 
claims  against  the  state  established  as  required  by  law  may  ordinarily 
be  enforced  by  mandamus.^'  Whenever  the  money  necessary  to 
pay  a  particular  claim  against  a  state  has  been  appropriated  by  the 
legislature,  and  the  amount  of  the  claim  has  been  definitely  ascer- 
tained in  a  manner  prescribed  by  law,  a  refusal  by  the  auditor  to 
draw  his  warrant  upon  the  treasurer  of  the  state  for  the  payment  of 
the  claim  will  as  a  general  rule  authorize  the  interposition  of  the 
courts  by  appropriate  mandatory  proceedings.**  And  the  same  has 
been  held  true  as  regards  the  duty  of  a  state  officer  to  issue  refunding 
bonds  or  stock  in  lieu  of  outstanding  bonds  in  the  hands  of  a  bona 

13.  State  v.  Robinson,  35  Neb.  401,  L.R.A.  459;  Lukens  v.  Nye,  156  Cal. 
53  N.  W.  213,  17  L.R.A.  383.  498,  105  Pac.  593,  20  Ann.  Cas.  158, 

14.  Berkey  v.  Pueblo  County,  48  36  L.R.A.(N.S.)  244;  People  v.  Smith, 
Colo.  104,  110  Pac.  197,  20  Ann.  Cas.  43  111.  219,  92  Am.  Dec.  109  (interest 
1109;  Davis  v.  Simpson,  25  Nev.  123,  on  state  bonds);  State  v.  Carr,  129 
58  Pac.  146,  83  A.  S.  R.  570 ;  Williams-  Ind.  44,  28  N.  E.  88,  28  A.  S.  R.  163, 
port  V.  Com.,  84  Pa.  St.  487,  24  Am.  13  L.R.A.  177;  State  v.  Heard,  47  La. 
Rep.  208.  Ann.  1679,  18  So.  746,  47  L.R.A.  512; 

15.  Berkey  v.  Pueblo  County,  48  State  v.  Moore,  40  Nob.  854,  59  N. 
Colo.  104,  110  Pac.  197,  20  Ann.  Cas.  W.  755,  25  L.R.A.  774;  McCoy  v. 
1109 ;  Davis  v.  Simpson,  25  Nev.  123,  Handlin,  35  S.  D.  487,  153  N.  W.  361, 
58  Pac.  146,  83  A.  S.  R.  570.  Ann.   Cas.  1917A  1046,  L.R.A.1915E 

16.  Davenport  v.  Dodge  County,  858 ;  State  v.  Davidson,  114  Wis.  563, 
105  U.  S.  237,  26  U.  S.  (L.  ed.)  1018.  88  N.  W.  596,  90  N.  W.  1067,  58 
As  to  general  original  jurisdiction  of  L.R.A.  739.  As  to  use  of  mandamus 
lower  federal  eourts  to  issue  manda-  against  state  executive  officers  general- 
mus,  see  supra,  par.  6  et  seq.  ly,  see  supra,  par.  113  et  seq. 

17.  Stevenson  v.  Colgan,  91  Cal.  649,  18.  State  v.  Moore,  40  Neb.  854,  59 
27  Pac.  1089,  25  A.   S.   R.   230,   14    N.  W.  755,  25  L.R.A.  774. 
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fide  holder  entitled  to  full  protection  as  such.**  Where  a  specific 
appropriation  has  been  made  by  the  legislature  in  favor  of  a  person, 
the  disbursing  officers,  according  to  one  view,  have  no  standing  in 
mandamus  proceedings  to  compel  them  to  pay  over  such  moneys  to 
question  the  constitutionality  of  the  statute,**  though  perhaps  the 
better  view  is  the  other  way.*  When  state  bonds  have  been  ivSsued 
payable  in  specie  and  subsequently  an  act  is  passed  directing  their 
payment  in  legal  tender  notes,  the  courts  arc  without  authority  to 
issue  a  writ  of  mandamus  directing  the  officer  to  make  payment  in 
specie,  though  the  act  violates  the  obligation  of  the  state  as  to  the 
medium  of  payment,  as  such  wrong  must  be  remedied  by  the  legis- 
lature.* The  general  rule  that  a  state  cannot  be  sued  without  its 
consent  precludes  a  person  having  a  disputed  and  unliquidated  claim 
from  maintaining  mandamus  proceedings  against  state  disbursing 
officers  to  compel  its  payment.'  Likewise  where  the  auditing  and 
allowance  of  claims  against  the  state  are  intrusted  to  a  particular 
officer,  this  involves  the  exercise  of  judgment  and  discretion  and  his 
action  in  refusing  to  allow  a  claim  cannot  ordinarily  be  reviewed  on 
mandamus.^  When  the  constitution  or  statute  prohibits  any  money  to 
be  drawn  from  the  state  treasury  but  in  consequence  of  an  appropria- 
tion by  law,  if  there  is  no  appropriation  to  meet  the  amount  claimed 
mandamus  will  not  lie  to  compel  a  warrant  or  order  to  be  drawn  on 
the  treasury  therefor.* 

Judgifiients  against  Alunicipalities 

153.  In  General. — In  New  England  where  a  judgment  is  rendered 
against  a  town,  school  district,  etc.,  the  property  of  the  individual 

19.  Ehrlich  v.  Jennings,  78  S.  C.  143  S.  W.  121,  Ann.  Cas.  1914A  351; 
269,  58  S.  E.  922,  125  A.  S.  R.  795,  Wilson  v.  Louisiana  Purchase  Expo- 
13  Ann.  Cas.  1166.  sition  Commission,  133  la.  586,  110  N. 

20.  State  v.  Heard,  47  La.  Ann.  W.  1045,  119  A.  S.  R.  646;  State  v. 
1679, 18  So.  746,  47  L.R.A.  512.  Mortensen,  69  Neb.  376,  95  N.  W.  831, 

1.  Norman  v.  Board  of  World's  5  Ann.  Cas.  291;  Love  v.  Filtsch,  33 
Columbian  Exposition,  93  Ky.  537,  20  Okla.  131,  124  Pac.  30,  44  L.R.A. 
S.  W.  901,  18  L.R.A.  556;  Woodall    (N.S.)  212. 

V.  Darst,  71  W.  Va.  350,  77  S.  E.  264,  Note:  44  L.R.A.(N.S.)  189  et  seq.; 

80  S.  E.  367,  Ann.  Cas.  1914B  1278,  5  Ann.  Cas.  295. 

44  L.R.A.(N.S.)  83.    As  to  when  an  See  supra,  par.  114,  as  to  the  effect 

officer  may  set  up  the  unconstitutional-  of  general  immunity  of  a  state  from 

ity  of  a  statute  imposing  upon  him  a  suit     upon     mandamus     proceedings 

particular   duty   in   defense   of  man-  against  state  officers. 

damns  proceedings  to  compel  him  to  4.  Jobe  v.  Urquhart,  102  Ark.  470, 

perform  the  duty,  see  supra,  par.  21  143  S.  W.  121,  Ann.  Cas.  1914A  351. 

et  seq.  5.  Ex  parte  Tully,  4  Ark.  220,  38 

2.  State  V.  Hays,  50  Mo.  34,  11  Am.  Am.  Dec.  33;  State  v.  La  Grave,  23 
Rep.  402.            *  Nev,  25,  41  Pac.  1075,  62  A.  S.  R.  764. 

3.  Jobe  V.  Urquhart,  102  Ark.  470, 
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inhabitants  may  be  seized  on  execution  to  enforce  payment;  ordi- 
narily, however,  the  creditor  must  look  to  its  revenues  alone  for  pay- 
ment.* Where  the  revenues  of  the  municipality  are  to  be  looked  to 
alone  for  payment,  it  becomes  the  duty  of  the  proper  officers  to  apply 
such  funds  in  the  public  treasury  as  are  not  otherwise  appropriated 
to  its  payment,  or  if  there  are  no  funds  and  they  possess  the  requisite 
power,  to  levy  a  tax  for  that  purpose,  and  if  they  fail  or  refuse  to 
apply  the  funds,  or  to  exercise  the  power,  the  judgment  creditor  can 
resort  to  a  mandamus.^  When  used  for  this  purpose  the  proceedings 
are  in  the  nature  of  an  execution  on  the  judgment.®  The  judgment 
creditor  may  by  mandamus  subject  any  surplus  revenue  of  the 
municipality  to  the  payment  of  his  judgment,*  and  the  direction  that 
the  surplus  revenues  be  applied  to  the  payment  of  the  judgment  is 
not  violative  of  a  constitutional  provision  that  no  "money  raised  by 
taxation,  loan  or  assessment  for  one  purpose  shall  be  directed  to  any 
other."  **  But  the  corporation  cannot  be  required  to  apply  any  of 
its  current  revenue  necessary  for  and  set  apart  for  the  payment  of 
current  expenses  in  satisfaction  of  judgments  recovered  against  it, 
and  if  its  taxing  power  is  limited  and  insufficient  to  raise  more  than 
the  funds  so  required  and  appropriated,  the  judgment  creditor  will 
have  to  wait  until  a  surplus  shall  accrue  just  as  any  other  creditor  has 
to  wait  upon  an  impecunious  debtor.*^  The  creditor,  by  the  recovery 
of  his  judgment  and  a  demand  for  its  payment  and  the  levy  of  a 
tax  therefor,  acquires  such  priority  over  other  creditors  as  the  law 
affords  to  the  digilent  and  as  entitles  him  to  have  his  debt  first  paid, 
and  the  order  therefor  is  no  prejudice  to  or  adjudication  of  the  rights 

6.  See  Levy  and  Seizure,  vol.  17,   Wash.  396,  55  Pac.  570,  72  A.  S.  R. 
p.  147,  as  to  levy  on  property  of  in-   110. 

habitants.  Notes:   85  Am.  Dec.  544;  99  Am. 

7.  Anniston  v.  Hurt,  140  Ala.  394,    Dec.  533;  60  A.  S.  R.  230;  14  L.R.A. 
37  So.  220,  103  A.  S.  R.  45;  Emeric    777;  L.R.A.1916D  327. 

V.  Oilman,  10  Cal.  404,  70  Am.  Dec.  As  to  use  of  mandamus  to  compel 
742;  Olney  v.  Harvey,  50  111.  453,  99  levy  of  tax,  see  infra,  par.  208  et  seq. 
Am.  Dec.  530;  Coy  v.  Lyons  City,  17  8.  Harshman  v.  Knox  County,  122 
la.  1,  85  Am.  Dec.  539;  Baltimore  v.  U.  S.  306,  7  S.  Ct.  1171,  30  U.  S. 
Keelev  Institute,  81  Md.  106,  31  Atl.  (L.  ed.)  1152;  Howard  v.  Huron,  6 
437,27L.R.A.  646;  Hammond  v.  Place,  S.  D.  180,  60  N.  W.  803,  26  L.R.A. 
116  Mich.  628,  74  N.  W.  1002,  72  A.    493. 

S.  R.  543;  State  v.  Helena,  24  Mont.  9.  Anniston  v.  Hurt,  140  Ala.  394, 
521,  63  Pac.  99,  81  A.  S.  R.  453,  55  37  So.  220,  103  A.  S.  R.  45;  Howard 
L.R.A.  336;  People  v.  Buffalo,  140  N.  v.  Huron,  6  S.  D.  180,  60  N.  W.  803, 
Y.  300,  35  N.  E.  485,  37  A.   S.  R.   26  L.R.A.  493. 

563;  Howard  v.  Huron,  5  S.  D.  539,  10.  Howard  v.  Huron,  6  S.  D.  180', 
59  N.  W.  833,  26  L.R.A.  493 ;  Slier-  60  N.  W.  803,  26  L.R.A.  493. 
man  v.  Langham,  92  Tex.  13,  40  S.  W.  11.  East  St.  Louis  v.  United  States, 
140,  42  S.  W.  961,  39  L.R.A.  258;  110  U.  S.  321,  4  S.  Ct.  21,  28  U.  S. 
Emery  County  v.  Burresen,  14  Utah  (L.  ed.)  162;  United  States  v.  Thom- 
328,  47  Pac.  91,  60  A.  S.  R.  898,  37  an,  156  U.  S.  353,  15  S.  Ct.  378,  39 
L.R.A.    732;    Smith    v.    Ormsby,    20   U.  S.  (L.  ed.)  450;  Sherman  v.  Lang- 

230 


18  R.  C.  L.  MANDAMUS  §§  154,  155 

of  other  simple  contract  creditors.**  A  general  discretion  conferred 
on  the  public  officers  with  regard  to  tiie  amount  of  taxes  to  be  raised 
for  ordinary  purposes  does  not  affect  the  power  of  the  courts  to  compel 
them  to  levy  taxes  to  satisfy  judgments  rendered  against  the 
corporation.*' 

154.  Federal  Courts  Generally. — ^The  federal  courts  after  a  judg- 
ment therein  has  been  recovered  against  a  municipality  may  in  aid 
of  execution  issue  a  writ  of  mandamus  to  compel  or  enforce  the  pay- 
ment of  the  judgment  though  such  courts  have  no  general  original 
jurisdiction  to  issue  writs  of  mandamus.**  So  it  is  held  that  where 
the  state  law  provides  specifically  for  the  auditing  of  town  charges, 
among  which  judgments  are  included,  and  for  the  levy  of  taxes  to 
pay  them^  auditing  a  judgment  and  directing  a  warrant  to  be  issued 
therefor  is  a  mere  ministerial  act,  the  performance  of  which  can  be 
coerced  by  mandamus.*'  The  court,  however,  cannot  require  the 
municipality  to  use  its  general  funds  for  the  payment  of  the  judg- 
ment if  it  does  not  have  and  cannot  raise  funds  in  excess  of  what 
is  necessary  to  pay  the  current  expenses  of  administration.*'  In  cases 
of  judgments  recovered  in  the  federal  courts  the  writ  is  usually  issued 
to  compel  the  public  officers  to  levy  and  collect  a  tax  to  be  applied  to 
the  payment  of  the  judgment.*^  The  fact  that  the  officers,  against 
whom  the  writ  is  sought  to  compel  them  to  levy  the  tax,  are  under 
an  injunction  from  a  state  court  restraining  them  from  levying  the 
tax,  the  judgment  creditor  not  having  been  a  party  to  the  injunction 
suit,  will  not  deprive  the  federal  court  of  power  to  issue  a  mandate 
requiring  them  to  levy  the  tax.*' 

155.  Limitatioii  on  Taxing  Power. — ^If  there  are  no  surplus  funds, 
and  the  power  to  levy  the  necessary  tax  has  not  been  delegated  to  the 
corporation  or  is  limited,  the  legislature  must  be  invoked  for  additional 
authority^  and  mandamus  cannot  issue  to  compel  the  officers  to  levy 

« 

ham,  92  Tex.  13,  40  S.  W.  140,  42  S.  16.  East  St.  Louis  v.  United  States, 

W.  961,  39  L.R.A.  268.  110  U.  S.  321,  4  S.  Ct.  21,  28  U.  S. 

12.  Coy  V.  Lyons  City,  17  la.  1,  85  (L.  ed.)  162;  United  States  v.  Thom- 
Am.  Dec.  639.  an,  156  U.  S.  363,  15  S.  Ct.  378,  39 

13.  Coy  v.  Lyons  City,  17  la.  1,  85  U.  S.  (L.  ed.)  460. 

Am.  Dec.  639.  17.  Cass  County  v.  Johnston,  96  U. 

Note:  85  Am.  Dec.  545.  S.  360,  24  U.  S.   (L.  ed.)  416.     See 

14.  See  supra,  par.  7,  as  to  power  infra,  par.  208  et  seq.,  as  to  use  of 
of  federal  courts  to  issue  mandamus  in  mandamus  in  taxation  matters  gener- 
aid   of  their  jurisdiction   to  enforce  ally. 

judgments.  18.  United  States  v.  Keokuk,  6  Wall. 

15.  Lower  y.  United  States,  91  U.  514,  18  U.  S.  (L.  ed.)  933;  Davenport 
S.  536,  23  U.  S.  (L.  ed.)  420;  Badger  v.  Lord,  9  Wall.  409,  19  U.  S.  (L.  ed.) 
V.  United  States,  93  U.  S.  599,  23  U.  704.  See  supra,  par.  67,  as  to  general 
S.  (L.  ed.)  991;  United  States  v.  Clark  effect  of  officer  whose  action  is  to  be 
County,  96  U.  S.  211,  24  U.  S.  (L.  ed.)  coerced  being  under  a  restraining  in- 
628.  junction. 
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a  tax  to  pay  a  judgment  when  they  have  no  power  to  do  so.**  Ad 
said  by  the  federal  supreme  court  the  judgment  has  the  effect  of  a 
judicial  determination  of  the  validity  of  the  demand  and  of  the 
amount  that  is  due,  but  it  gives  the  judgment  creditor  no  new  rights 
in  respect  to  the  means  of  payment.*^  Still  if  at  the  time  the  indebted- 
ness was  incurred  or  the  contract  was  entered  into  the  municipality's 
power  of  taxation  was  unlimited,  such  power  continues  as  to  said 
contract,  though  a  subsequent  statute  limits  the  general  power  of 
taxation,  as  such  limitation  as  regards  existing  contracts  or  indebted- 
ness would  constitute  an  unconstitutional  attempt  to  impair  contract 
obligations.*  But  it  has  been  held  that  a  judgment  for  a  tort  is  not 
such  a  contract  obligation  as  to  prevent  the  legislature  from  restrict- 
ing the  taxing  power  of  the  corporation,  and  thereby  depriving  the 
judgment  creditor  of  the  power  or  right  existing  at  the  time  of  its 
rendition  to  compel  by  mandamus  the  levy  of  a  tax  to  satisfy  the 
same.*  If  a  single  levy  of  a  tax  to  pay  off  the  judgment  will  not 
raise  a  sufficient  fund  therefor,  bv  reason  of  the  limitation  on  tbe 
power  to  tax  beyond  a  certain  rate,  it  is  competent  for  the  court  to 
order  that  additional  levies  be  made  from  year  to  year  until  the  entire 
indebtedness  is  discharged.' 

156.  Going  behind  Judgment;  General  Rule. — As  stated  in  the 
above  paragraph  the  fact  that  a  judgment  is  recovered  against  a  public 
corporation  is  not  conclusive  as  to  the  power  of  the  corporation  to  levy 
a  tax  to  pay  the  same.  This  principle  does  not  involve  any  attack 
upon  the  judgment,  but  merely  recognizes  the  necessity  of  showing 
certain  extraneous  facts  to  entitle  the  relator  to  relief  by  mandamus, 
when  no  authority  is  conferred  upon  the  corporation  to  levy  a  tax 
to  pay  judgments  or  debts  generally,  but  the  authority  in  that  re.^pect 
is  limited  to  debts  of  a  certain  class,  and  the  judgment  does  not  show 
upon  its  face  that  it  was  recovered  on  a  debt  of  that  class.*  When 
authority  to  levy  taxes  is  limited  to  claims  of  a  certain  class,  it  seems 
according  to  the  better  view  that,  if  the  judgment,  in  connection 

19.  United  States  v.  Macon  County,  (L.  ed.)  1220;  Hammond  v.  Place,  116 
99  U.  S.  582,  26  U.  S.  (L.  ed.)  331;  Mich.  628,  74  N.  W.  1002,  72  A.  S. 
Emeric  v.  Oilman,  10  Cal.  404,  70  Am.    R.  543. 

Dec.  742.  Note:  85  Am.  Dec.  545. 

Notes:  85  Am.  Dec.  544;  9  L.R.A.  2.  Sherman  v.  Langham,  92  Tex.  13, 

(N.S.)  1003.  40  S.  W.  140,  42  S.  W.  961,  39  L.R.A. 

20.  United  States  v.  Macon  County,  258.  See  Constitutional  Law,  voL 
99  U.  S.  582,  25  U.  S.  (L.  ed.)  331.  6,  p.  343,  as  to  the  protection  afforded 
See  also  Brunson  v.  Caskie,  127  Ga.  judgments  for  torts  by  the  federal 
501,  56  S.  E.  621,  9  L.R.A. (N.S.)  1002.  constitutional    provision    afcainst    im- 

1.  Meriwether  v.  Garrett,  102  U.  S.   pairment  of  the  obligation  of  contracts. 
472,  26  U.  S.  (L.  ed.)   197;  Wolff  v.       3.  Coy  v.  Lyons  City,  17  la.  3,  85 
New  Orleans,  103  U.  S.  358,  26  U.  S.   Am.  Dec.  539. 
(L.  ed.)   395;  Ralls  County  Court  v.       4.  Note:  9  L.R.A.(N.S.)   1003. 
United  States,  105  U.  S.  73*3,  26  U.  S. 
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with  the  record,  purportd  to  show  that  it  is  hased  on  a  claim  of  that 
character,  it  is  conclusive  on  that  point  in  a  mandamus  proceeding 
to  compel  the  levy  of  a  tax  to  pay  the  same.^  And  it  has  been  fre» 
quently  declared  in  very  general  terms  that  all  defenses  relating  to 
the  validity  of  the  claim  on  which  a  judgment  against  a  public  cor- 
poration is  based  are  concluded  by  the  judgment,  and  that  the  validity 
of  the  claim  cannot  be  litigated  in  mandamus  proceedings  to  enforce 
the  judgment.*  On  the  other  hand,  it  has  been  held  that  if  the 
petitioner  for  a  writ  of  mandamus  to  levy  a  tax  to  pay  his  judgment 
is  obliged  to  go  behind  the  judgment  in  order  to  obtain  his  remedy, 
or  if  he  must  refer  to  the  alleged  cause  of  action  on  which  his  judg- 
ment was  rendered,  and  if  there  appears  on  the  face  of  the  record 
that  there  was  no  cause  of  action,  the  principle  of  res  judicata  does 
not  apply,  and  the  aid  of  the  court  will  not  be  grant^d.^  And  the 
proposition  that  the  judgment  is  conclusive  as  to  the  validity  of  the 
claim  on  which  it  is  based,  of  course,  presupposes  that  the  judgment 
itself  was  not  void  for  the  lack  of  jurisdiction.® 

157.  Applicatioii  of  Rule. — ^Where  judgment  has  been  duly  ren- 
dered against  a  municipal  corporation  upon  coupons  detached  from 
its  bonds,  no  defense  which  questions  the  validity  of  the  bonds  can 
be  pleaded  to  mandamus  proceedings  to  compel  payment  of  the  judg- 
ment from  moneys  in  the  treasury  or  the  raising  of  the  means  there- 
for by  a  tax  under  its  general  taxing  power.*  So  it  is  generdly  held 
that  it  is  no  defense,  to  a  writ  of  mandate  to  compel  a  town  to  issue  its 
warrant  in  payment  of  a  judgment,  that  the  contract  upon  which  the 
judgment  was  obtained  was  void  because,  at  the  time  of  entering  into 
it,  the  town  was  beyond  the  constitutional  limit  of  indebtedness,  as 
such  defense  should  have  been  set  up  in  the  action  and  the  recovery  of 
the  judgment  is  not  itself  the  creation  of  the  indebtedness  ;**  and 

5.  Harshman  v.  Knox  County,  122  961,  39  L.R.A.  258;  Smith  v.  Ormsby, 
U.  S.  306,  7  S.  Ct.  1171,  30  U.  S.  20  Wash.  396,  65  Pac.  570,  72  A.  S. 
(L.  ed.)  1152.  R.  110. 

Note:  9  L.R.A.(N.S.)  1003.  Note:  9  L.R.A(N.S.)  1002. 

6.  Rock  Island  County  v.  United  7.  Brownsville  Taxing-Dist.  Comers 
States,  4  Wall  435,  18  U.  S.  (L.  ed.)  v.  Loague,  129  U.  S.  493,  9  S.  Ct.  327, 
419 ;  United  States  V.  New  Orleans,  98  32  U.  S.  (L.  ed.)  780;  Brunson  v. 
U.  S.  381,  25  U.  S.  (L.  ed.)  225;  Caskie,  127  Ga.  601,  56  S.  E.  621,  9 
Ralls  County  Court  v.  United  States,  L.R.A.(N.S.)  1002.  See  also  Bear  v. 
105  U.  S.  733,  26  U.  S.  (L.  ed.)  1220;  Brunswick  County,  122  N.  C.  434,  29 
Louisiana  v.  Police  Jury,  111  U.  S.  S.  E.  719,  65  A.  S.  R.  711,  124  N.  C. 
716,  4  S.  Ct.  648,  28  U.  S.  (L.  ed.)  204,  32  S.  E.  558,  70  A.  S.  R.  586. 
574;  Coy  v.  Lyons,  17  la.  1,  85  Am.       Note:  9  L.R.A.(N.S.)  1005. 

Dec.  539;  Edmundson  v.  Jackson  In-       8.  Note:  9  L.R.A.(N.S.)  1006. 
dependent  School  Dist.,  98  la.  639,  67       9.  Davenport  v.  Lord,  9  Wall.  409, 
N.  W.  671,  60  A.  S.  R.  224;  Howard   19  U.  S.  (L.  ed.)  704;  Rales  County 
V.  Huron,  5  8.  D.  539,  59  N.  W.  833,   Court  v.  United  States,  105  U.  S.  733, 
26  L.R.A.  493;  Sherman  v.  Lansrham,   26  U.  S.  (L.  ed.)  1220. 
92  Tex.  13,  40  S.  W.  140,  42  S.  W.       10.  Edmundson      v.      Independent 
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this  has  been  held  true  though  the  judgment  was  taken  against  the 
corporation  by  default.*^  So  the  judgment  cannot  be  attacked  in 
such  proceeding  on  the  ground  of  the  want  of  consideration  for  the 
claim  upon  which  it  was  rendered.^*  Again,  it  has  been  held  that 
a  judgment  fairly  obtained  cannot  be  collaterally  attacked  in  man* 
damns  proceedings  to  compel  the  levy  of  a  tax  to  pay  it,  on  the 
ground  that  its  affirmance  on  appeal  was  obtedned  by  collusion, 
especially  when  such  attack  is  made  long  after  the  alleged  collusion 
was  discovered.*'  On  the  other  hand  it  has  been  held  that  where 
mandamus  is  sought  to  enforce  the  satisfaction  of  a  judgment  re- 
covered on  the  coupons  of  municipal  bonds  and  the  relator  is  obliged 
to  go  behind  the  judgment  to  obtain  his  remedy,  and  it  appears  from 
the  record  that  the  bonds  were  void  and  the  municipality  was  there- 
fore without  power  to  tax  to  pay  them,  the  principle  of  res  judicata 
as  to  the  validity  of  the  bonds  does  not  apply  and  the  writ  of  mandate 
should  not  issue.**  So  it  has  been  held  that  where,  upon  application 
for  mandamus  to  compel  the  issuance  of  a  warrant  to  pay  a  judgment, 
the  pleadings  in  the  case,  which  resulted  in  the  judgment  sought  to 
be  enforced,  disclosed  that  the  judgment  against  the  county  was 
founded  on  an  alleged  cause  of  action  for  which  the  county  was 
neither  liable,  nor  could  constitutionally  levy  a  tax  to  discharge  the 
alleged  liability,  such  as  a  tort  claim  for  injuries  due  to  a  defective 
highway,  the  writ  of  mandamus  should  not  issue.'*  Under  a  con- 
stitutional provision  prohibiting  any  tax  from  being  levied,  except 
for  the  necessary  expenses,  unless  by  a  vote  of  the  majority  of  the 
qualified  voters,  it  has  been  held  that  before  mandamus  can  be  issued 
to  compel  the  board  of  commissioners  of  a  county  to  levy  a  tax  to  pay 
a  judgment  against  the  commissioners,  the  judgment  creditor  must 
show  affirmatively  that  the  consideration  of  the  debt  was  of  such 

School  Dist.,  98  la.  639,  67  N.  W.  671,  within  the  meaning  of  a  constitutional 
60  A.  S.  R.  224;  Howard  v.  Huron,  provision  limiting  the  tax  rate,  except 
6  S.  D.  180,  60  N.  W.  803,  26  L.R.A.  for  public  debt  and  interest  thereon. 
493;  Smith  v.  Ormsby,  20  Wash.  396,  11.  Howard  v.  Huron,  6  S.  D.  180, 
55  Pac.  570,  72  A.  S.  R.  110.  60  N.  W.  803,  26  L.R.A.  493. 

Note:  9  L.R.A. (N.S.)  1005.  12.  Coy  v.  Lyons  City,  17  la.  1,  85 

In   Grand    Island,   etc.,   R.    Co.   v.   Am.  Dec.  539. 
Baker,  6  Wyo.  369,  45  Pac.  494,  71       18.  Edmundson      v.      Independent 
A.  S.  R.  926,  34  L.R.A.  835,  a  suit    School  Dist.,  98  la.  639,  67  N.  W.  671, 
to  enjoin  the  collection  of  a  tax  to  pay   60  A.  S.  R.  234. 
certain  judgments  rendered  against  the       Note:  9  L.R.A.(N,S.)  1005. 
county,    the    court   held    that   it   was       14.  Brownsville  Taxing-Dist.  Com'rs 
proper  to  go  behind  the  judgment  and   v.  Loague,  129  U.   S.  493,  9   S.   Ct. 
show  that  the  claims  upon  which  it  was   327,  32  U.  S.  (L.  ed.)  780. 
based  were  not  valid  county  indebted-       15.  Brunson  v.  Caskie,  127  Ga.  501, 
ness  because  the  constitutional  limit  of   56   S.  E.   621,  9  L.R.A.{N.S.)    1002. 
indebtedness  had  already  been  reached.   See  Highways,  vol.  13,  p.  306  et  seq., 
for  the  purpose  of  showing  that  the   as  to  liability  of  counties  in  tort  for 
judgment   was    not    a   "public    debt"   injuries  from  defective  highways. 
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a  character  bjs  to  fall  under  the  head  of  ordinary  or  necessary  county 
expenses,  or  had  been  authorized  by  the  required  vote.^* 

Public  Contracts  or  Employment 

158.  In  General. — ^Where  a  public  contract  has  been  duly  awarded 
to  a  bidder  and  all  that  remains  to  consummate  it  is  formal  execution, 
the  duty  of  so  doing  imposed  on  the  public  officers  is  regarded  as 
ministerial  in  the  sense  that  mandamus  will  lie  to  compel  the  officers 
to  enter  into  a  formal  contract.^'  It  is  the  general  rule  that  when 
the  duty  of  selecting  the  persons  to  be  employed  to  perform  certain 
public  services  or  functions  is  imposed  by  law  upon  a  public  body,  and 
the  question  whether  they  possess  the  necessary  qualifications  is  one  of 
fact,  to  be  determined  by  it,  no  particular  mode  of  determining  the 
fact  being  provided  by  law,  and  the  public  body  has  exercised  this 
power,  and  made  the  selection,  its  action  cannot  be  reviewed  by  man- 
damus, and  it  cannot  be  compelled  by  that  proceeding  to  appoint 
particular  persons,  on  their  allegation  that  in  fact  they  and  not  the 
persons  actually  selected  possess  the  prescribed  qualifications.*®  Under 
the  general  rule  that  mandamus  will  not  lie  to  enforce  contracts  or 
purely  contract  rights,**  it  will  not  lie  to  compel  public  officers  to 
carry  out  contracts  between  the  state  or  public  corporations  and  an 
individual,**  particularly  if  the  relator  has  not  complied  with  all 
conditions  precedent  to  his  right  to  have  the  contract  performed, 
such  as  the  giving  of  a  good  and  sufficient  bond.*  Where  a  contract 
for  public  work  provides  for  payments  to  be  made  as  the  work  pro- 
gressed on  estimates  by  the  city  engineer  of  the  amount  done,  man- 
damus will  not  lie  to  compel  him  to  make  an  estimate,  no  such  duty 
being  imposed  upon  him  by  any  statute.*  So  under  the  general  rule 
prohibiting  suits  against  the  state,'  mandamus  will  not  lie  against 
state  officers  to  compel  them  to  carry  out  an  executory  contract  between 

16.  Bear  v.  Brunswick  County,  124       20.  Miller  v.  State  Board  of  Agri- 
'    N.  C.  204,  32  S.  E.  658,  70  A.  S.  R.   culture,  46  W.  Va.  192,  32  S.  E.  1007, 

586,  reversing  on  rehearing  122  N.  C.   71  A.  S.  R.  811;  State  v.  Icke,  136 
434,  29  S.  E.  719,  65  A.  S.  R.  711.         Wis.  583,  118  N.  W.  196,  20  L.R.A. 

17.  State  V.  Toole,  26  Mont.  22,  66    (N.S.)  800. 

Pac.  496,  91  A.  S.  R.  386,  55  L.R.A.  Notes:  98  A.  S.  R.  875;  20  L.R.A. 

644.  (N.S.)  801. 

Note :  98  A.  S.  R.  876.  1.  Nugent  v.  Arizona  Imp.  Co.,  173 

18.  People  V.  Troy,  78  N.  Y.  33,  34  U,  S.  338,  19  S.  Ct.  461,  43  U.  S.  (L. 
Am.  Rep.  500;  Butler  v.  Printing  ed.)  721  (contract  for  lease  of  convict 
Com'rs,  68  W.  Va.  493,  70  S.  E.  119,  labor). 

38  L.R.A.(N.S.)  653.  2.  State  v.  Icke,  136  Wis.  583,  118 

Note:  30  L.R.A.(N.S.)  128.  N.  W.  196,  20  LJl.A.(N.S.)  800. 

19.  See  supra,  par.  43.  3.  See  States. 
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the  relator  and  the  state  though  the  state  is  not  a  direct  party  to  the 
proceedings.* 

159.  Letting  Contracts. — Though  a  statute  requires  that  a  public 
contract  of  a  certain  character  be  let  after  public  bidding,  the  gen- 
erally accepted  rule  is  that  the  courts  will  not  by  mandamus  compel 
a  municipal  corporation  to  enter  into  a  contract  with  one  who  shows 
himself  to  have  been  the  lowest  bidder ;  ^  and  added  force  is  given 
to  the  rule  when  the  power  to  reject  all  bids  presented  is  conferred 
upon  the  officers,*  or  where  the  contract  has  already  been  let  to 
another  bidder  though  he  was  not  the  lowest  bidder,^  or  where  there 
is  no  express  requirement  that  the  contract  be  let  to  the  lowest  bidder.® 
The  term  "responsible,"  as  used  in  a  statutory  direction  to  officers  to 
let  a  contract  to  the  "lowest  responsible  bidder,"  means  something 
more  than  pecuniary  ability.  It  includes  judgment,  skill,  ability, 
capacity,  and  integrity,  and  involves  the  exercise  of  official  discretion 
which  cannot  be  compelled  by  mandamus  to  award  such  a  contract 
to  a  particular  bidder.*  On  the  other  hand,  the  agents  of  municipal 
corporations  must  maintain  themselves  within  the  law  in  the  matter 
of  awarding  contracts,  and,  if  through  fraud  or  manifest  error  not 
within  the  discretion  confided  to  them,  they  are  proceeding  to  make 
a  contract  which  will  illegally  cast  upon  taxpayers  a  substantially 
larger  burden  of  expense  than  is  necessary,  the  courts  will  interfere 
by  injunction  to  the  effect  of  restricting  their  action  to  proper 
bounds.^® 

Public  Records 

160.  In  General. — ^It  is  a  general  rule  that  citizens  have  a  right  to 
inspect  at  reasonable  times  public  records ;  but  the  right  to  an  inspec- 
tion and  copy  or  abstract  of  a  public  record  is  not  given  indiscrim- 

4.  Miller  v.   State  Board  of  Agri-  Note:  26  L.R.A.  707. 

culture,  46  W.  Va.  192,  32  S.  E.  1007,  7.  Butler  v.  Printing  Com'rs,  68  W. 

71  A.  S.  R.  811.  Va.  493,  70  S.  E.  119,  38  L.R.A.(N.S.) 

Note:  91  A.  S.  R.  396.  653. 

See  supra,  par.  114,  as  to  when  man-  Notes :  50  A.  S.  R.  492 ;  30  L.R.A. 

damus  against  state  officers  is  regarded  (N.S.)  128;  17  Ann.  Cas.  652. 

as  a  suit  against  the  state.  8.  Note :  26  L.R. A.  207. 

6.  Maryland  Pavement   Co.  v.  Ma-  9.  State  v.  Rickards,  16  Mont.  145, 

hool,  110  Md.  397,  72  Atl.  833, 17  Ann.  40  Pae.  210,  50  A.  S.  R.  476,  28  L.R.A. 

Cas.  649;  Times  Pub.  Co.  v.  Everett,  298  (contract  for  annotation  and  pub- 

9  Wash.  518,  37  Pac.  695,  43  A.  S.  R.  lication  of  a  state  code). 

865.  Notes:  50  A.  S.  R.  489;  98  A.  S. 

Notes:  50  A.  S.  R.  489;  26  L.R.A.  R.   875;    26   L.R.A.   707;   38   L.R.A. 

707;   30  L.R.A.(N.S.)   128;   17  Ann.  (N.S.)  655;  17  Ann.  Cas.  652. 

Cas.  651.  10.  Times   Pub.   Co.  v.   Everett,   9 

6.  Times    Pub.    Co.    v.    Everett,    9  Wash.  518,  37  Pac.  695,  43  A.  S.  R. 

W^ash.  518,  37  Pac.  695,  43  A.  S.  R.  865. 

865.  Note:  50  A.  S.  R.  489. 
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inately  to  each  and  all  who  may,  from  curiosity  or  otherwise,  desire 
the  same,  but  is  limited  to  those  who  have  some  interest  therein.** 
When  the  right  of  inspection  is  wrongfully  denied  to  a  person  who 
shows  the  requisite  interest,  mandamus  is  universally  recognized  as 
a  proper  remedy  to  compel  the  officers  who  have  their  custody  to 
permit  the  right  of  inspection ;  **  and  as  the  right  of  inspection  may 
be  exercised  by  an  agent  a  writ  of  mandamus  will  issue  to  compel 
the  custodian  to  permit  an  agent  of  a  person,  having  a  special  interest 
to  be  subserved,  to  make  the  inspection.*'  So  in  this  country  man- 
damus will  lie  to  enforce  a  citizen's  right  to  inspect  public  records, 
irrespective  of  whether  it  is  sought  in  aid  of  pending  or  contemplated 
litigation  with  respect  to  his  personal  rights.**  And  the  fact  that 
one  seeking  to  inspect  the  books  of  a  municipal  corporation  is  politi- 
cally hostile  to  their  custodian  does  not  deprive  him  of  the  right  of 
inspection,  unless  it  is  sought  with  the  corrupt  purpose  of  merely 
furthering  such  animosity.**  In  England,  the  occasions  which  gen- 
erally have  required  the  exercise  of  the  power  of  the  court  to  enforce 
inspection  of  pubUc  documents  have  been  those  where  a  party  has 
sought  evidence  for  the  prosecution  or  defense  of  his  rights  in  pend- 
ing litigation.  In  such  cases,  when  the  custodian  of  the  documents 
was  a  party  in  the  cause,  the  court  usually  intervened  by  rule,  other- 
wise by  mandamus.  But  the  existence  of  a  suit  was  not  a  sine  qua 
non  for  the  exertion  of  the  power.**  The  duty  to  deposit  public 
records  with  the  proper  custodian  has  been  coerced  from  an  early 
date  by  mandamus.*'    Where  an  officer  refuses  to  receive  for  record 

11.  Webber  v.  Townley,  43  Mich.  R.  556;  98  A.  S.  R.  875;  64  L.R.A. 
534,  5  N.  W.  971,  38  Am.  Rep.  213;    418;  16  Eng.  Rul.  Cas,  782. 

Ferry  v.  Williams,  41  N.  J.  L.  332,  13.  Boylan  v.  Warren,  39  Kan.  301, 

32  Am.  Rep.  219.    See  also  Abstract  18  Pac.  174,  7  A.  S.  R.  551. 

OP  Title,  vol.  1,  pp.  96-97.    As  to  the  14.  Ferry  v.  Williams,  41  N.  J.  L. 

general  right  of  the  public  to  inspect  332,  32  Am.  Rep.  219;  State  v.  Wil- 

public  records,  see  Records.  Hams,  110  Tenn.  549,  75  S.  W.  948,  64 

12.  Brewer  v.  Watson,  71  Ala.  299,  L.R.A.  418  (inspection  by  a  taxpayer 
46  Am.  Rep.  318;  Boylan  v.  Warren,  of  a  municipality  of  records  of  receipt 
39  Kan.  301,  18  Pac.  174,  7  A.  S.  R.  and  expenditure  of  public  fjinds,  cover- 
551;  Brown  v.  County  Treasurer,  54  ing  a  considerable  period) ;  Clement  v. 
Mich.  132, 19  N.  W.  778,  52  Am.  Rep.  Graham,  78  Vt.  290,  63  Atl.  146,  Ann. 
800;  Burton  v.  Tuite,  78  Mich.  363,  Cas.  1913E  1208. 

44  1^.  W.  282,  7  L,R.A.  73 ;  Ferry  v.  Note :  64  L.R.A.  418. 

Williams,  41  N.  J.  L.  332,  32  Am.  15.  State  v.  Williams,  110  Tenn.  549, 

Rep.  219;  State  v.  Williams,  110  Tenn.  75  S.  W.  948,  64  L.R.A.  418. 

549,  75  S.  W.  948,  64  L.R.A.  418;  16.  Ferry  v.  Williams,  41  N.  J.  L. 

Clement  v.   Graham,  78  Vt.  290,  63  332,  32  Am.  Rep.  219    (referring  to 

Atl.    146,    Ann.    Cas.    1913E    1208;  English  authorities). 

Gleaves  v.  Terry,  93  Va.  491,  25  S.  E.  17.  Rex  v.  Payn,  6  Ad.  &  El.  302, 

552,  34  L.R.A.  144;  Payne  v.  Staun-  33  E.  C.  L.  91,  1  N.  &  P.  524,  W.  W. 

ton,  55  W.  Va.  202,  46  S.  E.  927,  2  &  D.  142,  1  Jur.  54,  16  Eng.   Rul. 

Ann.  Cas.  74.  Cas.  768.    As  to  the  use  of  mandamus 

Notes:  89  Am.  Dec.  736:  7  A.  S.  to  compel  the  surrender  of  the  records, 
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instruments  of  title  or  other  instruments  in  violation  of  this  duty  to 
do  so,  mandamus  undoubtedly  will  lie  at  the  suit  of  the  person  in- 
jured to  compel  him  to  perform  this  duty,  but  of  course  the  writ  will 
not  be  granted  unless  the  relator  has  paid  or  offered  to  pay  all  proper 
charges  which  are  payable  as  a  condition  precedent  to  his  right  to 
have  the  document  recorded.*® 

161.  Appldcation  of  General  Rule. — ^A  citizen  who  desires  to  inspect 
recommendations  filed  with  the  collector  of  taxes  as  the  basis  for 
issuing  pending  liquor  licenses,  in  order  to  ascertain  whether  the 
provisions  of  the  law  have  been  observed,  and  to  secure  obedience  of 
the  law,  is  entitled  to  mandamus  to  compel  the  exhibition  of  such 
letters ;  *•  also  mandamus  lies  to  compel  a  custodian  of  excise  bonds 
to  allow  a  citizen  interested  in  inspecting  them  to  have  access  to 
them.*®  So  a  writ  of  mandamus  has  been  granted  to  compel  a  state 
auditor  to  permit  a  citizen  to  inspect  the  records  of  his  office,  involv- 
ing the  allowance  and  payment  of  claims,  though  the  purpose  of 
the  inspection  is  to  inaugurate  reforms  in  the  conduct  of  the  office.* 
Tt  has  been  held  that  an  officer  in  whose  office  public  records  are 
deposited  cannot  set  up  the  unconstitutionality  of  the  statute  which 
required  them  to  be  so  deposited,  as  a  defense  to  mandamus  pro- 
ceedings against  him  to  enforce  an  individual's  right  to  inspect  such 
records,  on  any  theory  that  by  reason  of  the  unconstitutionality  of  the 
statute  such  records  do  not  become  a  part  of  the  public  records  of  his 
office.* 

162.  Qualification  of  General  Rule.— In  theory  though  the  right  of 
examination  may  be  absolute,  in  practice  it  as  at  last  only  a  matter 
of  discretion,  because  such  application  is  likely  at  any  time  to  be 
refused  on  the  part  of  the  custodian  of  the  books  and  papers  sought 
to  be  examined,  and  then  the  right  must  be  forced  by  mandamus, 
and  this  writ  is  not  of  absolute  right,  but  merely  of  discretion,  to  be 
awarded  only  in  a  proper  case;  the  facts  claimed  as  authorizing  its 
issuance  to  be  judged  of  in  every  case  by  the  court,  and  the  writ  to  be 
awarded  or  withheld  upon  a  consideration  of  all  the  circumstances 
presented.'    And  the  courts  will  not  issue  a  mandamus  to  enforce  a 

etc.,  of  a  public  office  to  the  rightful  1.  Clement  v.  Graham,  78  Vt.  290, 

incumbent,  see  infra,  par.  186  et  seq.  63  Atl.  146,  Ann.  Cas.  1913E  1208. 

18.  Securities  Ins.  Corp.  v.  Hooton,  2.  Payne  v.  Staunton,  65  W.  Va. 
(Okla.)  157  Pac.  293,  L.R.A.1916E  202,  46  S.  E.  927,  2  Ann.  Cas.  74. 
602  (mortgage  tax  imposed  by  statute  As  to  when  a  public  officer  may  set  up 
as  a  condition  to  the  recording  of  a  the  unconstitutionality  of  a  statute  at- 
mortgage).  tempting  to  impose  a  duty  upon  him 

19.  Ferry  v.  Williams,  41  N.  J.  L.  in  defense  of  mandamus  proceedings  to 
332,  32  Am.  Rep.  219.  compel  hira  to  perform  such  duty,  see 

20.  Brown  v.  County  Treasurer,  54  supra,  par.  21  et  seq. 

Mich.  132,  19  N.  W.  778,  52  Am.  Rep.       3.  State  v.  Williams,  110  Tenn.  549, 
fiOO.  75   S.  W.  948,  64  L.R.A.  418.     See 
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citizen's  right  to  inspect  public  records,  if  the  purpose  of  the  inspec- 
tion is  merely  to  satisfy  idle  curiosity  and  not  in  aid  or  protection  of 
any  right  which  the  relator  may  possess  or  seek  to  enforce,*  nor  will 
the  writ  be  granted  for  inspection  of  the  records  of  an  executive 
department  when  detrimental  to  the  public  interest.'  It  has  also 
been  held  that  mandamus  will  not  Ke  to  compel  inspection  of  public 
records  by  a  private  individual,  where  his  object  merely  is  to  secure 
information  upon  which  a  criminal  prosecution  may  be  based.*  And 
it  is  generally  held,  in  the  absence  of  statute  conferring  the  right, 
that  mandamus  will  not  issue  to  compel  the  custodian  of  public 
records  to  permit  a  person  to  make  a  copy  or  abstract  of  the  entire 
records  of  the  office,  in  which  he  has  no  public  interest,  the  object 
in  view  being  simply  private  gain  from  the  possession  and  use 
thereof.'  Still  where  the  right  of  the  public  to  inspect  public  records 
is  conferred  by  statute  in  general  terms,  it  has  been  held  that  the 
fact  that  a  person  who  is  denied  the  right  is  engaged  in  a  business 
for  private  gain  through  the  sale  of  information  obtained  by  such 
inspection  does  not  deprive  him  of  the  right  of  inspection,  when  it 
may  be  exercised  without  any  unreasonable  absorption  of  the  officers' 
time  or  inconvenience  to  the  general  public,  and  mandamus  has  been 
granted  to  compel  the  custodian  of  such  records  to  permit  such  an 
inspection.®  If  the  records  the  inspection  of  which  is  sought  contain 
matter  not  subject  to  public  inspection  as  well  as  matter  subject  to 
inspection,  mandamus  will  not  issue  unless  there  has  been  a  demand 
and  refusal  of  the  right  to  inspect  that  part  of  the  records  open  to 
public  inspection,  and  a  demand  by  the  relator  that  he  be  permitted 
to  inspect  the  records  generally  is  not  sufficient  upon  which  to  found 
a  claim  of  a  denial  of  his  right  to  inspect  the  records  in  part.* 

163.  Joinder  of  Parties;  Pleading. — ^It  has  been  held  that  several 
persons,  who  make  a  common  application  to  inspect  public  records 
for  a  public  purpose  in  which  they  have  a  common  interest  and  are 

supra,  par.  52  et  seq.,  as  to  the  gen-  6.  Note:  16  Eng.  Rnl.  Cas.  783. 

eral  discretion  of  the  court  in  issuance  6.  Payne  v.   Staunton,  55  W.  Va. 

of  the  writ.  202,  46  S.  E.  927,  2  Ann.  Cas.  74. 

4.  Boylan  v.  Warren,  39  Kan.  301,  7.  Randolph  v.  State,  82  Ala.  527, 

18  Pac.  174,  7  A.  S.  R.  551;  Ferry  2  So.  714,  60  Am.  Rep.  761;  Buck  v. 

V.  Williams,  41  N.  J.  L.  332,  32  Am.  ColUns,  51  Ga.  391,  21  Am.  R«p.  236 ; 

Rep.  219  (referring  with  approval  to  Webber  v.  Townley,  43  Mich.  534,  5 

English  cases) ;  Payne  v.  Staunton,  55  N:  W.  971,  38  Am.  Rep.  213. 

W.  Va.  202,  46  S.  E.  927,  2  Ann.  Cas.  Notes :  89  Am.  Dec.  737 ;  60  Am. 

74  Rep.  761;  7  A.  S.  R.  566;  16  Eng. 

Note :  64  L.R. A.  419.  Rul.  Cas.  783. 

A  similar  rule  applies  where  a  stock-  8.  Burton  v.  Tuite,  78  Mich.  363,  44 

holder  in  a  corporation  seeks  by  man-  N.  W.  282,  7  L.R.A.  73. 

damns  to  enforce  his  right  to  inspect  9.  Gleaves  v.  Terry,  93  Va.  491,  25 

the  corporate  records.    See  supra,  par.  S.  E.  552,  34  L.R.A.  144  (records  of 

99  et  seq.  election  board). 
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refused  the  right,  may  unite  in  mandamus  proceedings  to  compel 
such  inspection.**  It  is  not  necessary  in  the  petition  or  complaint 
specifically  to  allege  that  the  records  to  be  inspected  are  in  fact  in 
the  respondent's  office,  for  the  law  presumes  that  all  officers  intrusted 
with  the  custody  of  public  files  and  records  will  perform  their  official 
duty  by  keeping  them  safely  in  their  offices.**  Also  it  is  not  neces- 
sary expressly  to  allege  that  the  records  to  be  inspected  are  in  fact 
public  records;  if  they  are  public  records  they  are  so  as  a  matter  of 
law  and  therefore  no  allegation  thereof  is  necessary.** 

Streets,  Highways  and  Public  Improvements 

164.  Opening  and  Vacating  Streets,  Parks,  etc. — ^Where  a  high- 
way or  street  has  been  duly  laid  out  the  ministerial  duty  imposed 
upon  the  public  officer  of  opening  it  may  be  enforced  by  mandamus.** 
The  mode  of  original  construction,  however,  of  the  highway  is  one 
intrusted  to  the  discretion  of  the  officers  and  therefore  they  cannot 
be  coerced  in  this  respect  by  mandamus,  and  though  they  have  entered 
into  a  contract  with  an  adjoining  landowner  to  construct  the  road  in 
a  particular  manner,  the  general  rule  that  mandamus  will  not  lie 
to  enforce  contract  rights  will  prevent  the  issuance  of  a  mandate 
to  compel  the  officer  to  construct  the  road  in  accordance  with  their 
contract.**  The  power  of  municipalities  to  vacate  streets  or  parkways 
as  the  public  interest  may  require  in  pursuance  of  the  legislative  or 
administrative  authority  conferred  upon  it  cannot,  it  has  been  held, 
be  restricted  or  limited  by  contract  with  individuals,  and  as  the 
exercise  of  the  power  involves  judgment  and  discretion  as  regards 
the  demands  of  the  public  interest,  mandamus  will  not  lie  to  compel 
the  municipal  authorities,  after  they  .have  determined  to  vacate  a 
street  or  parkway  or  other  public  grounds,  to  resume  the  maintenance 
and  management  thereof,  as  the  determination  that  the  public  interest 
requires  such  vacation  is  conclusive  upon  the  court  in  such  pro- 
ceedings.** 

165.  Repair  of  Streets,  Highways,  Bridges,  etc. — ^Though  at  com- 
mon law  officers  having  the  care  and  repair  of  highways  are  subject 
to  indictment  for  neglect  of  such  duty,**  still  it  is  generally  held  that 

10.  Payne  v.  Staunton,  55  W.  Va.  18.  Sheaff  v.  People,  87  111-.  189,  29 
202,  46  S.  E.  927,  2  Ann.  Cas.  74.    As   Am.  Rep.  49. 

to  parties  generally,  see  infra,  par.  271       Note :  98  A.  S.  R.  876. 

et  seq.  14.  Parrott  v.  Bridgeport,  44  Conn. 

11.  Clement  v.  Graham,  78  Vt.  290,   180,  26  Am.  Rep.  439. 

63  Atl.  146,  Ann.   Cas.  1913E  1208.  16.  State  v.  Park  Com'rs,  100  Minn. 

12.  Clement  v.  Graham,  78  Vt.  290,  150,  110  N.  W.  1121,  9  L.R.A.(N.S.) 
63  Atl.  146,  Ann.  Cas.  1913E  1208.  1045  and  note.  See  also  State  v. 
As  to  the  form  of  the  application  or  Graves,  19  Md.  351,  81  Am.  Dec.  639. 
petition  for  the  writ  generally,  see  in-  16.  See  Highways,  vol.  13,  p.  83 
fra,  par.  292.  et  seq. 
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this  is  not  such  au  adequate  remedy  as  will  prevent  the  issuance  of 
a  mandate  to  compel  the  officers  to  perform  their  duty  in  this  re- 
spect; ^'  and  mandamus  is  generally  recognized  as  a  proper  remedy 
to  com{>el  public  officers  to  perform  their  duty  to  take  care  of  and 
keep  in  repair  public  highways  and  bridges  and  the  like,  whenever 
the  necessity  for  its  exercise  is  so  apparent  and  obvious  that  the  refusal 
to  act  is  the  result  of  a  determination  not  to  discharge  a  plain  duty, 
rather  thcui  a  mistaken  judgment  as  to  the  existence  of  the  necessity 
for  repairs  and  the  character  of  the  repairs  needed.**  But  where  the 
persons  having  charge  of  a  highway  have  a  judgment  and  discretion 
as  to  the  manner  of  making  repairs,  they  can  be  commanded,  in  a 
mandamus  proceeding,  only  to  do  their  duty  generally,  and  cannot 
be  commanded  to  perform  the  duty  in  a  specific  manner.**  And 
where  a  highway  has  been  legally  abandoned,  mandamus  will  not  lie 
to  compel  the  repair  thereof,  as  there  is  no  duty  to  be  enforced.*** 
In  England  it  has  been  held  that  mandamus  will  not  lie  to  compel 
the  repair  of  a  highway,  as  the  remedy  by  indictment  is  adequate;  * 
and  this  view  seems  to  have  been  taken  in  some  jurisdictions  in 
this  country.*  For  the  reason  that  the  issuance  of  a  writ  of  man- 
damus is  not  a  matter  of  right  but  rests  to  a  large  extent  in  the 
discretion  of  the  trial  court,  it  has  been  held  that  when  it  appears 
that,  before  the  application  for  the  writ,  repairs  to  the  street  had  been 
commenced,  and  the  circumstances  were  not  such  as  to  show  any 
serious  contemplated  injury  to  the  relator,  the  action  of  the  trial 
court  in  denying  the  writ  would  not  be  disturbed  by  the  appellate 
court.*  Also  on  the  theory  that  both  the  question  as  to  whether 
bridges  are  to  be  erected  as  well  as  to  whether  they  shall  be  main- 
tained is  a  matter  intrusted  to  the  discretion  of  the  public  officers, 
it  has  been  held  that  mandamus  will  not  lie  to  compel  county  officers 
to  repair  a  bridge.*  Where  the  doing  of  an  official  act  requires  the 
expenditure  of  money,  performance  will  not  as  a  general  rule  be 
coerced  by  mandamus  in  the  absence  of  a  showing  that  the  money 
therefor  is  presently  available,*^  and  this  rule  would  seem  to  be  fully 

17.  Note :  20  Ann.  Cas.  848.  Note :  20  Ann.  Cas.  849. 

18.  State  V.  Gibson  Conntv,  80  Ind.  1.  Notes:  20  Ann.  Cas.  849;  16  Eng. 
478,  41  Am.  Rep. .  821 ;   Wampler  v.    Rul.  Cas.  780. 

State,  148  Ind.  557,  47  N.  E.  1068,  2.  Reading  v.  Com.,  11  Pa.  St.  196, 

38  L.R.A.   829 ;   Pumphrey   v.  Balti-  51  Am.  Dec.  534. 

more,  47  Md.  146,  28  Am.  Rep.  446.  Note:  20  Ann.  Cas.  848. 

Notes:  89  Am.  Dec.  733;  28  Am.  8.  Farley   v.   Montreal,   39   Quebec 

Rep.  448;  98  A.  S.  R.  876;  125  A.  S.  Super.  Ct.  13,  20  Ann.  Cas.  847. 

R.  519 ;  20  Aim.  Cas.  848 ;  1  Eng.  Rul.  4.  Note :  125  A.  S.  R.  519. 

Cas  828.  6.  State  v.  Waggenson,  140  Wis.  265, 

19.  Note :  20  Ann.  Cas.  848.  122  N.  W.  726,  133  A.  S.  R.  1075. 

20.  State  v.  Park  Comers,  100  Minn.  See  supra,  par.  55,  as  to  the  general 
150,  110  N.  W.  1121,  9  L.RJl.(N.S.)  cflfect  of  inability  to  perform  the  duty 
1046.  for  want  of  funds. 
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applicable  to  the  issuance  of  a  mandate  to  compel  the  repair  of  high- 
ways and  the  like.^  And  for  this  reason  it  has  been  held  that  man- 
damus to  compel  drainage  commissioners  to  repair  a  ditch  will  not 
issue  at  the  suit  of  a  proprietor  suffering  damage  from  the  ditch 
clogging  up,  in  the  absence  of  a  showing  that  there  is  money  available 
therefor,  or  that  the  conditions  precedent  to  making  the  repairs  have 
been  complied  with,  the  only  default  on  the  part  of  the  commissioners, 
shown  by  the  petition,  being  a  failure  to  file  the  statutory  report 
necessary  to  obtain  funds.^  But  it  has  been  held  that  where  the 
person  whose  duty  it  is  to  keep  the  highway  in  repair  has  the  power 
to  call  upon  the  adjacent  landowner  to  labor  in  repairing  the  highway, 
lack  of  funds  does  not  bar  relief  by  mandamus.® 

166.  Removal  of  Obstructions  from  Streets,  etc. — ^Where  an  indi- 
vidual or  corporation  unlawfully  obstructs  a  street  or  highway,  it  is 
generally  held  that  mandamus  will  lie  to  compel  the  proper  public 
authorities  to  perform  their  duty  with  respect  to  taking  the  proper 
proceedings  to  remove  the  obstruction,*  but  since  the  temporary 
obstruction  of  the  street  by  an  abutting  property  owner  in  the  process 
of  building  upon  his  lot  is  not  per  se  unlawful,  mandamus  has  been 
denied  an  abutting  property  owner  to  compel  the  municipal  author- 
ities to  remove  an  obstruction  erected  for  such  purpose  by  a  neighbor- 
ing property  owner.^®  In  case  of  the  failure  of  the  public  officers  to 
perform  their  duty  with  respect  to  the  care  and  repair  of  streets  and 
highways  and  the  removal  of  obstructions  therefrom,  it  is  generally 
held  that  a  private  individual,  especially  when  he  suffers  some  special 
injury  different  from  the  general  public,  from  the  failure  to  perform 
this  duty,  may  institute  the  proceedings;**  and  it  has  been  held 
that  a  citizen  or  inhabitant  of  a  municipality,  even  though  he  suffers 
no  special  injury  different  in  degree  from  that  of  the  public  gen- 
erally, may  institute  mandamus  proceedings  to  compel  the  municipal 
authorities  to  take  the  necessary  steps  to  remove  the  unlawful  obstruc- 
tion.** On  the  theory,  however,  that  the  common  law  remedy  by 
indictment  is  adequate,  it  has  been  held  that  mandamus  will  not 
lie  at  the  instance  of  a  citizen  not  specially  injured  to  compel  the 
authorities  of  a  municipality  to  remove  an  obstruction  in  its  streets.^* 
Again,  for  the  reason  that  mandamus  is  not  a  writ  of  absolute  right 

6.  Note:  20  Ann.  Cas.  849.  Notes:  98  A.  S.  R.  876;  6  L.R.A. 

7.  State   V.    Waggenson,   140   Wis.   161. 

265,  122  N.  W.  726,  133  A.   S.  R.  10.  State  v.  Omaha,  14  Neb.  265, 

1075.  15  N.  W.  210,  45  Am.  Rep.  108. 

8.  Note:  20  Ann.  Cas.  849.  11.  Pumphrey  v.  Baltimore,  47  Md. 

9.  Bloomington     Tp.    v.     Highway  145»  28  Am.  Rep.  446. 

Com'rs,  130  HI.  482,  22  N.  E.  596,  6       12.  People  v.  Harris,  203  IlL  272, 
L.R.A.  161    (explaining  and  limiting    67  N.  E.  785,  96  A.  S.  R.  304. 
earlier  cases) ;  People  v.  Harris,  203       18.  Reading  v.  Com.,  11  Pa.  St.  196, 
111.  272,  67  N.  E.  785,  96  A.  S.  R.    51  Am.  Dec.  534. 
304.  Note:  96  A.  S.  R.  311. 
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and  the  granting  of  the  writ  is  discretionary  with  the  court  in  view 
of  all  the  eristing  facts  and  with  due  regard  to  the  consequences  which 
will  result,**  it  has  been  held  that,  where  a  railroad  company  has 
encroached  upon  a  street  with  its  depot  and  freight  yards,  etc.,  and 
such  encroachment  has  been  acquiesced  in  by  the  public  and  the 
municipal  authorities  for  a  long  time,  arid  large  expenditures  have 
been  made  by  the  railroad  company  and  serious  inconveniences  will 
result  to  the  public  if  the  encroachments  are  required  to  be  removed, 
an  application  by  a  citizen  for  a  mandate  to  compel  the  municipal 
authorities  to  require  the  removal  is  properly  denied.**  A  state 
appellate  court  of  last  resort  whose  original  jurisdiction  in  mandamus 
proceedings  is  limited  to  cases  involving  public  interests  or  private 
ones  in  which  there  is  no  other  adequate  remedy  will  not  take  juris- 
diction of  proceedings  by  a  private  relator  to  compel  a  municipal 
corporation  to  have  removed  a  bridge  across  a  street  connecting  the 
upper  floors  of  buildings  abutting  thereon.**  It  has  been  held  that 
a  decree  rendered  on  the  merits  on  a  demurrer  to  the  answer  deny- 
ing an  injunction  to  restrain  an  alleged  encroachment  on  a  street, 
the  defense  set  up  in  the  answer  being  the  due  vacation  of  the  street 
by  the  municipal  authorities  and  the  suit  being  instituted  in  the  name 
oiF  the  attorney  general  on  the  relation  of  a  citizen,  was  res  judicata 
as  regards  the  question  whether  there  is  an  unlawful  encroachment 
upon  the  street,  in  subsequent  mandamus  proceedings  on  the  relation 
of  other  citizens  to  compel  the  municipal  authorities  to  remove  the 
alleged  encroachment.*' 

167.  Public  Buildings  and  Improvements. — It  would  seem  where 
the  duty  is  imposed  upon  county  or  municipal  officers  to  provide 
suitable  public  buildings  and  improvements  and  they  are  in  total 
default  and  the  public  finances  are  such  as  to  justify  the  construction 
of  the  required  building,  that  they  may  be  compelled  by  mandamus 
to  provide  the  required  improvement;  *®  but  in  determining  the  char- 
acter and  appointments  of  the  building  to  be  furnished  the  officers 
exercise  a  quasi  judicial  function,  and  when  they  have  provided  a 
building  which  they  considered  adequate  and  suitable  their  deter- 
mination as  to  its  suitableness  is  not  subject  to  review  in  mandamus 
proceedings,  and  they  cannot  be  required  to  furnish  another  build- 

14.  See  snpra,  par.  62  et  seq.,  as   sort  to  issue  writs  of  mandamus. 

to  general  discretion  on  issuanee  of  17.  People  v.  Harrison,  253  111.  625, 

mandamus.  97  N.  E.  1092,  Ann.  Cas.  1913A  539. 

15.  People  v.  Rock  Island,  215  HI.  18.  People  v.  La  Salle  County,  84 
488,  74  N.  E.  437,  106  A.  S.  R.  179.  111.  303,  25  Am.  Rep.  461 ;  Branden  v. 

16.  People  V.  Chicago,  193  lU.  507,  Chesterfield  Justices,  5  Call  (Va.)  548, 
62  N.   E.  179,  58  L.R.A.  833.     See  2  Am.  Dec.  606. 

supra,  par.  9  et  seq.,  as  to  original       Note:  89  Am.  Dec.  733. 
jurisdiction  of  state  courts  of  last  re- 
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ing.^*  And  the  same  is  true  as  regards  the  making  of  public  improve- 
ments generally  where  a  discretion  is  vested  in  the  officers  as  regards 
the  necessity  for  and  the  character  of  the  improvements  in  question.** 
And  it  has  been  held  that  if  the  county  commissioners  violate  their 
duty  to  keep  the  county  courthouse  in  proper  repair  mandamus  can- 
not issue  to  compel  them  to  keep  the  same  in  proper  repair,  or  build 
a  new  one,  the  only  legal  remedy  in  such  a  case  being  by  way  of 
indictment.^  Ordinarily  a  municipality  or  quasi  municipality  such  as 
a  district  organized  to  supply  its  inhabitants  with  water,  gas,  etc., 
is  not  bound  to  furnish  a  supply  to  every  one  that  demands  it,  regard- 
less of  the  expense  involved  and  the  returns  which  will  result  in  so 
doing;  especially  where  the  statute  provides  that  the  rates  shall  be 
established  sufficient  to  provide  for  sucli  extensions  and  renewals  as 
])ecome  necessary.*  And  mandamus  will  not  lie  to  review  the  dis- 
cretion of  the  managing  and  administrative  officers  in  determining 
to  what  extent  the  system  shall  be  extended  and  who  shall  be  supplied, 
and  compel  them  to  extend  the  system  for  the  purpose  of  supplying 
inhabitants  of  the  district  outside  of  the  territory  capable  of  being 
supplied  by  the  existing  system.*  For  the  same  reason  mandamus 
has  been  denied  to  compel  a  municipality  to  extend  its  sewer  system.* 
Ij58.  Permits  to  Excavate,  etc.,  in  Aid  of  Street  Franchise  Gen- 
erally.— Incase  of  corporations  owning  street  franchises,  the  exercise 
of  which  requires  the  opening  of  trenches,  etc.,  in  the  surface  of  the 
street,  the  municipal  authorities  may  require  that  the  locality,  time, 
mode  and  manner  of  performing  such  w^ork  should  be  approved  by 
officers  having  the  general  supervision  of  that  subject,  and  require 
that  permits  be  first  issued  before  such  corporations  shall  proceed 
to  tear  up  the  streets.  And  if  such  a  corporation  does  not  comply 
with  the  reasonable  regulations  of  the  legislative  or  the  municipal 
authorities  upon  the  subject,  mandamus  will  not  issue  to  compel  the 
authorities  to  issue  a  permit  to  make  the  necessary  excavations,  etc.* 
Municipalities,  however,  have  no  right  to  impose  unreasonable  restric- 
tions upon  the  right  to  make  necessary  excavations  or  openings  in 
the  surface  of  its  streets  and  though  it  has  been  held  that  where 
the  permit  is  arbitrarily  withheld,  a  suit  in  equity  to  restrain  the 
municipal  officers  from  interfering  with  the  plaintiff's  rights  is  the 

19.  People  V.  La  Salle  County,  84   and  note.     See  Waterworks. 

111.  303,  25  Am.  Rep.  461;  Ward  v.  3.  Lawrence  v.   Richards,   111  Mc. 

Beaufort  County  Com'rs,  146  N.   C.  95,  88  Ati.  92,  47  L.R.A.(N.S.)   654. 

534,  60  S.  E.  418,  125  A.  S.  R.  489.  Notes:  125  A.  S.  R.  519;  47  L.R.A. 

20.  Note:  125  A.  S.  R.  519.  (N.S.)   655. 

1.  Ward  V.  Beaufort  County  Comers,       4.  Note:  125  A.  S.  R.  519. 

146  N.  C.  534,  60  S.  E.  418,  125  A.  6.  Missouri  v.  Murphy,  170  U.  S. 

S.  R.  489.  78,  18  S.  Ct.  505,  42  U.  S.  (K  ed.) 

2.  Lawrence  v.   Richards,  111  Me.  955;  People  v.  Squire,  107  N.  Y.  693, 
95,  88  Atl.  92,  47  L.R.A.(N.S.)   654  14  N.  E.  820,  1  A.  S.  R.  893. 
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proper  remedy  for  the  reason  that  mandamus  does  not  lie  to  compel 
the  issuance  of  the  required  permit,*  the  better  view  seems  to  be 
that  when  the  relator  has  a  clear  legal  right  to  the  permit  demanded 
and  it  is  arbitrarily  refused  and  not  in  the  exercise  of  any  discretion 
intrusted  to  the  public  officers,  mandamus  will  lie  to  compel  the 
issuance  of  the  permit,'  or  where  they  arbitrarily  refuse  to  hear  the 
application  for  the  permit  to  compel  them  to  do  so.^ 

169.  Control  or  Review  of  Discretionary  Action. — ^Where  the 
municipal  authorities  are  given  a  discretion  with  respect  to  granting 
permits  for  the  erection  of  poles  or  the  laying  of  pipes  in  the  streets 
or  the  like,  their  discretion  cannot  ordinarily  be  controlled  by  the 
courts  by  mandate  requiring  them  to  issue  permits,  though  they  may 
be  required  to  sit  upon  or  hear  an  application  for  a  permit.*  So  it 
has  been  held  that  one  who  has  purchased  the  rails  of  a  street  rail- 
way imbedded  in  the  street,  knowing  that,  under  the  municipal  ordi- 
nance, he  cannot  remove  them  without  authority  from  the  street 
superintendent,  cannot  compel  the  issuance  of  such  permit  by  man- 
damus, since  the  officer  has  a  discretionary  power  to  issue  it  or  not 
according  to  its  effect  upon  the  interests  of  the  public  in  the  street. *• 

Public  Schools 

170.  In  General. — Though  school  officers  cannot  be  controlled  in 
the  exercise  of  matters  intrusted  to  their  judgment  and  discretion,^^ 
it  is  otherwise  as  regards  the  performance  of  their  ministerial  duties.** 
Thus  a  specific  duty  to  establish  a  school  of  a  particular  class  at  a 
particular  place  may  be  enforced  by  mandamus.*'  Provisions,  how- 
ever, in  the  constitution  for  a  board  of  regents  to  be  elected  by  the 
people,  and  to  have  general  supervision  of  the  state  university  and 
the  control  of  all  expenditures  from  the  university  interest  fund, 
have  been  held  to  exclude  the  legislature  from  power  to  designate 

6.  Bayonne  v.  North  Arlington,  77   46  S.  W.  981,  42  L.R.A.  113. 

N.  J.  Eq.  166,  75  Atl.  558,  140  A.  S.  9.  Suburban  Light,  etc.,  Co.  v.  Bos- 

R.  547,  reversed  on  another  point  in  ton,  153  Mass.  200,  26  N.  E.  447,  10 

78  N.  J.  Eq.  283,  79  Atl.  357.     See  L.R.A.    497;    French    v.    Jones,    191 

also  Gadsden  v.  Mitchell,  146  Ala.  137,  Mass.   522,  78  N.   E.  118,  7  L.R.A. 

40  So.  557,  117  A.  S.  R.  206,  6  L.R.A.  (N.R.)  525. 

(N.S.)  781;  Hooper  v.  Baltimore  City  10.  French  v.  Jones,  191  Mass.  522, 

Pass.  R.  Co.,  85  Md.  509,  37  Atl.  359,  78  N.  E.  118,  7  L.R.A.(N.S.)  525. 

38  L.R.A.  509.  11.  Com.  v.  Board  of  Public  Educa- 

Note:  6  L.R.A.(N.S.)  782.  tion,  187  Pa.  St.  70,  40  Atl.  806,  41 

7.  French  v.  Jones,  191  Mass.  522,  L.R.A.  498  (exclusion  of  women  from 
78  N.  E.  118,  7  L.R.A. (N.S.)  525;  appointment  as  principals  of  schools 
Cheney  v.  Barker,  198  Mass.  356,  84  of  a  particular  class). 

N.  E.  492,  16  L.R.A.(N.S.)  436;  State  12.  Notes:  89  Am.  Dec.  737;  98  A. 

V.  St.  Louis,  146  Mo.  551,  46  S.  W.  S.  R.  878;  125  A.  S.  R.  518. 

981,  42  L.R.A.  113.  13.  Young  v.  Regents  of  University, 

Note:  6  L.R.A.(N.S.)  782.  87  Kan.  239,  124  Pac.  150,  Ann.  Cas. 

8.  State  V.  St.  Louis,  145  Mo.  551,  1913D  701. 
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where  departments  of  the  university  shall  be  located,  and  the  board 
therefore  cannot  be  required  by  mandamus  to  remove  a  branch  of 
the  university  to  a  particular  locality  though  the  legislature  has 
attempted  to  impose  the  duty  of  so  doing  upon  the  board.**  School 
authorities  have  been  compelled  by  mandamus  to  perform  their  duty 
with  respect  to  providing  proper  school  facilities,**  and  it  has  been  held 
that  the  duty  imposed  upon  school  trustees  by  a  statute  requiring 
them  "immediately  to  procure  and  take  charge  of  the  books"  pro- 
vided under  the  terms  of  the  statute  for  use  in  the  public  schools, 
and  "to  furnish  them  on  demand  to  the  school  patrons"  at  the  price 
fixed  therefor,  is  imperative  and  may  be  enforced  by  mandamus.** 
The  authorities  are  not  in  accord  with  regard  to  the  extent  to  which 
the  school  authorities  may  require  the  reading  and  study  of  the  Bible 
in  the  public  schoools.*'  Where  it  is  held  that  the  practice  of  requir- 
ing the  reading  and  study  of  the  Bible  is  an  unconstitutional  inva- 
sion of  the  religious  freedom  guaranteed  to  citizens,  mandamus  at 
the  suit  of  taxpayers  and  parents  of  pupils  in  the  school  has  been 
upheld  as  an  appropriate  remedy  to  compel  the  suspension  of  such 
practice.*®  On  the  other  hand,  even  though  the  practice  of  the 
school  authorities  of  holding  the  graduation  exercises  of  a  public 
school  in  a  church  and  permitting  a  minister  to  preach  and  pray 
may  be  an  unconstitutional  invasion  of  the  citizens'  rights  to  relig- 
ious freedom,  it  has  been  held  that,  as  regards  such  exercises  to 
be  held  in  the  future  and  though  a  practice  had  theretofore  existed 
of  so  holding  the  exercises,  mandamus  would  not  lie  to  compel  the 
school  officers  to  do  away  with  the  practice,  as  the  writ  does  not  issue 
to  take  eflFect  prospectively  but  only  to  compel  action  when  the  time 
for  action  has  arrived.**  In  case  of  the  unlawful  removal  of  an 
officer  mandamus,  as  elsewhere  shown,  is  an  appropriate  remedy  to 
compel  his  restoration  to  office,-®  and  this  rule  would  apply  where 
a  teacher  in  the  public  schools  has  a  fixed  tenure  of  office  or  can 
be  removed  only  in  some  prescribed  manner  and  when  consequently 
it  is  the  plain  ministerial  duty  of  the  school  officers  to  retain  him.* 

14.  Sterling  v.  Regents  of  Univer-  399.  Without  regard  to  the  remedy  it 
sity,  110  Mich.  369,  68  N.  W.  253,  was  also  held  in  this  case  that  if  the 
34  L.R.A.  150.  preaching   and   prayer   were   nonsee- 

15.  Maddox  v.  Neal,  45  Ark.  121,  tarian  in  character,  the  practice  was 
55  Am.  Rep.  540.  not  improper. 

Note :  98  A.  S.  R.  878.  20.  See  infra,  par.  191  et  seq.,  as 

16.  State  V.  Haworth,  122  Ind.  462,  to  restoration  hy  mandamus  to  position 
23  N.  E.  946,  7  L.R.A.  240.  or  office  in  case  of  wrongful  removal. 

17.  See  Schools.  1.  State  v.  Board  of  Education,  18 

18.  State  v.  Edgerton  Dist.  Board  N.  M.  183,  135  Pac.  183,  49  L.R.A. 
of  School  Dist.  No.  8,  76  Wis.  177,  44  (N.S.)  62;  Richards  v.  District  No. 
N.  W.  957,  20  A.  S.  R.  41,  7  L.R.A.  1  School  Board,  78  Ore.  621,  153  Pac. 
330.  482,  L.R.A.1916C  789  and  note. 

19.  State  V.  Dist.  Board,  etc.,  162  Notes:  98  A.  S.  R.  879;  49  L.R.A, 
Wis.  482, 156  N.  W.  477,  LJI.A.1916D  (N.S.)  63. 
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On  the  other  hand,  mandamus  cannot  be  maintained  to  compel  rein- 
statement of  a  school  teacher,  who  has  been  removed  by  the  school 
officers,  and  whose  relation  to  the  school  authorities  rests  wholly  in 
contract.^  Mandamus  will  not  lie  to  compel  school  trustees  to  issue 
a  diploma  of  graduation  to  a  pupil,  in  the  absence  of  a  statute  requir* 
ing  them  to  do  so,  and  also  where  the  determination  of  the  class 
standing  of  the  pupils  and  their  qualification  for  graduation  are 
intrusted  to  the  school  authorities,  their  decision  involves  the  exer- 
cise of  a  quasi  judicial  power  which  will  not  ordinarily  be  reviewed 
on  mandamus  proceeding.*  On  the  other  hand,  where  the  legal 
duty  is  imposed  upon  public  school  authorities  to  issue  diplomas 
to  its  graduates  and  a  student  has  been  found  duly  qualified  by  the 
proper  authorities  and  the  issuance  of  the  diploma  no  longer  depends 
upon  discretionary  acts,  but  only  upon  ministerial  acts,  the  perform- 
ance of  which  is  arbitrarily  refused,  it  seems  that  mandamus  will 
lie.*  Even  though  in  the  jurisdiction  in  question  mandamus  will 
lie  to  oust  an  incumbent  of  an  office,*  it  has  been  held,  where  the 
duty  of  caring  fdr  the  public  schoolhouses  is  being  exercised  by 
other  municipal  officers  than  the  proper  school  officers  under  a  claim 
of  right  and  as  de  facto  functions  of  their  office,  that  mandamus  will 
not  lie  to  compel  the  school  authorities  to  perform  their  duties  and 
assume  the  care  of  the  buildings,  as  the  rule  as  to  the  trial  of  the 
right  of  office  is  opposed  to  the  current  of  authority  and  should  not 
be  extended.*  The  parents  of  children  of  scholastic  age  are  proper 
parties  to  a  petition  for  mandamus  to  compel  the  director  of  a  school 
district  to  establish  a  school,'  and  it  has  been  held  that  one  who  is 
a  resident  and  taxpayer  of  the  town  ih  which  a  school  or  university 
is  required  to  be  established  may  sue  to  enforce  performance  of  the 
duty  to  establish  the  same.^ 

171.  Exclusion  of  Pupils. — Where  the  officers  or  trustees  of  a  pub- 
lic school  wrongfully  refuse  to  admit  a  pupil  to  the  school  privi- 
leges, mandamus  is  an  appropriate  remedy  to  compel  them  to  do  so ;  • 

2.  State  v.  Board  of  Education,  18  try  title  to  office,  see  infra,  par.  178. 
N.  M.  183,  135  Pac.  183,  49  L.R.A.  6.  Fowler  v.  Brooks,  188  Mass.  64, 
(N.S.)  62.  74  N.  E.  291,  3  Ann.  Cas.  173  and 

Notes:  126  A.  S.  R.  618;  49  L.R.A.  note. 

(N.S  )  63.  7.  Maddox  v.  Neal,  46  Ark.  121,  56 

As  to  the  use  of  mandamus  to  en^  Am.  Dec.  640. 

force  contract  rights,  see  supra,  par.  8.  Young  v.  Regents  of  University, 

43  87  Kan.  239,  124  Pac.  150,  Ann.  Cas. 

3.  Sweitzer  v.  Fisher,  172  la.  266,  1913D  701. 

164  N.  W.  466,  L.R.A.1916B  611  and  9.  Douglas   v.    Campbell,   89    Ark. 

note.     As  to  compelling  the  issuance  264,  116  S.  W.  211,  20  L.R.A.(N.S.) 

of  diplomas  to  graduates  of  private  206;  Cartersville  Board  of  Education 

educational  institutions,  see  supra,  par.  v.  Purse,  101  Ga.  422,  28  S.  E.  896, 

85.  65  A.  S.  R.  312,  41  L.R.A.  593 ;  School 

4.  Note :  L.R.A J916B  616.  Trustees  v.  People,  87  111.  303,  29  Am. 

5.  As  to  the  use  of  mandamus  to  Rep.  55;  Kinzer  v.  Marion  Independ* 
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and  in  case  of  wrongful  expulsion  it  has  been  held  that  mandamus 
may  be  resorted  to  without  exhausting  the  remedy  by  appeal ;  *•  in 
other  cases,  however,  it  has  been  held  that  before  resorting  to  man- 
damus the  remedy  by  appeal  to  the  governing  body  of  the  school 
must  be  exhausted.**  The  school  officers  have  general  power  to  make 
reasonable  rules  and  regulations  for  the  government  and  organization 
of  schools,  for  the  reception  and  instruction  of  pupils  and  for  the 
preservation  of  good  order  and  discipline  in  schools,  and  may  suspend 
or  expel  pupils  who  refuse  to  comply  with  such  rules  and  regula- 
tions,^* and  where  a  pupil  has  been  excluded  for  failure  to  comply 
with  such  reasonable  regulations,  mandamus  will  not  issue  to  compel 
his  readmission.*'  In  matters  where  the  board  of  control  of  public 
schools  have  made  no  regulations  for  the  government  of  the  schools, 
the  teachers  stand  in  loco  parentis,  and  have  inherent  power  to  sus- 
pend pupils,  for  cause,  and  mandamus  will  not  lie  to  compel  such 
a  teacher  to  reinstate  such  a  suspended  pupil.**  The  rules  and 
regulations  adopted  must  be  reasonable  and  proper  for  the  govern- 
ment, good  order,  and  efficiency  of  the  schools,  and  while  from  the 
necessity  of  the  case  discretion  must  be  left  to  the  officers  as  to  the 
nature  of  the  rules  to  be  adopted,  still  they  are  not  uncontrolled  in 
the  exercise  of  their  discretion  and  judgment  upon  the  subject,  and 
when  a  pupil  is  expelled  or  suspended  for  failure  to  comply  with 
a  rule  clearly  improper,  his  reinstatement  or  readmission  will  be  com- 
pelled by  mandamus.**  So  though  the  school  officers  may  have 
authority  to  segregate  the  races  provided  equal  facilities  are  provided 
for  each,  still  if  there  is  a  tolal  failure  to  provide  school  facilities 

ent  School,  129  la.  441,  105  K  W.       11.  Note:  15  Ann.  Cas.  408. 
686,  6  Ann.  Cas.  996,  3  L.R.A.(N.S.)        12.  See  Schools. 
496 ;  Jackson  v.  State,  57  Neb.  183,  77       13.  Cartersville  Board  of  Education 

N.  W.  662,  42  L.R.A.  792;  VermilUon  v.  Purse,  101  Ga.  422,  28  S.  E.  896, 

V.  State,  78  Neb.  107,  110  N.  W.  736,  65  A.  S.  R.  312,  41  L.R.A.  593;  State 

15  Ann.  Cas.  401;  State  v.  Ferguson,  v.  Zimmerman,  86  Minn.  353,  90  N. 

95  Neb.  63,  144  N.  W.  1039,  50  L.R.A.  W.  783,  91  A.  S.  R.  351,  58  L.R.A. 

(N.S.)    266;   State  v.   Duffy,  7  Nev.  78;  State  v.  Burton,  45  Wis.  150,  30 

342,  8   Am.   Rep.  713 ;    Crawford   v.  Am.  Rep.  706 ;  State  v.  District  Board 

Klamath  School  Dist.  No.  7,  68  Ore.  of  School  Dist.  No.  1,  135  Wis.  619, 

388,  137  Pac.  217,  Ann.  Cas.  1915C  116  N.  W.  232,  128  A.  S.  R.  1050,  16 

477,  50   L.R.A.(N.S.)    147;    State  v.  L.R.A.(N.S.)  730. 
Board  of  Education,  63  Wis.  234,  23       14.  State  v.  Burton,  45  Wis.  150,  30 

N.  W.  102,  53  Am.  Rep.  282;  State  Am.  Rep.  706.     See  also  Vermillion 

v.  Dist.  Board  of  School  Dist.  No.  1,  v.  State,  78  Neb.  107,  110  N.  W.  736, 

135  Wis.  619,  116  N.  W.  232,  128  A.  15  Ann.  Cas.  401. 
S.  R.  1050,  16  L.R.A. (N.S.)  730.  15.  Kinzer  v.  Marion  Independent 

Notes:  98  A.  S.  R.  878;  125  A.  S.  School  Dist.,  129  la.  441,  105  N.  W. 

R.   519;   41   L.R.A.   593;    50   L.R.A.  686,  6  Ann.  Cas.  996,  3  L.R.A.(N.S.) 

(N.S.)  269;  15  Ann.  Cas.  407.  496;  State  v.  Board  of  Education,  63 

10.  VermilHon  v.  State,  78  Neb.  107,  Wis.  234,  63  Wis.  234,  53  Am.  Rep. 

110  N.  W.  736,  15  Ann.  Cas.  401.  282. 
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for  the  black  childr^,  mandamufl  will  lie  to  compel  the  officers  to 
admit  such  children  to  the  school  maintained  for  the  whites. *•  It 
has  been  held  that  mandamus  to  compel  the  reinstatement  of  a  pupil 
expelled  from  the  public  school  is  a  proper  remedy  to  test  the  valid- 
ity of  the  rule  under  which  the  expulsion  was  effected,  notwithstand- 
ing the  statute  provides  for  a  review  of  proceedings  of  the  school 
board  by  appeal  to  the  county  superintendent.*'  When  it  is  sought 
to  reinstate  by  mandamus  a  pupil  alleged  to  have  been  arbitrarily 
and  capriciously  expelled  it  has  been  held  that  the  relator  has  the 
burden  of  establishing  that  the  expulsion  was  wrongful.*®  And 
whether  or  not  the  conduct  of  a  pupil  was  in  fact  a  violation  of  a 
rule  of  the  school  board,  or  his  apology  sufficient  to  require  his  rein- 
statement, cannot  be  considered  in  a  mandamus  proceeding  to  compel 
his  reinstatement  after  he  has  been  suspended  for  such  violation, 
where  the  statute  provides  for  a  review  of  the  acts  of  the  board  by 
appeal  to  the  county  superintendent.**  One  general  feature  of  the 
separate  school  district  systems  wherever  the  system  has  prevailed, 
is  that  the  absolute  right  to  the  privileges  of  the  school  in  any  given 
district  is  confined  to  children  residing  in  such  district,  and  having 
the  prescribed  qualifications,*®  and  because  it  is  so  absolutely  in  the 
discretion  of  a  school  district  to  refuse  the  admission  of  a  nonresi- 
dent to  the  privileges  of  its  school,  mandamus  cannot  properly  go  to 
compel  it  to  admit  him,  even  though  the  district  has  refused  to 
admit  him  on  untenable  grounds.*  Where  a  child  is  wrongfully 
excluded  from  a  school  or  denied  school  facilities,  its  father  as  the 
natural  guardian  for  the  child,  charged  with  its  nurture  and  educa- 
tion, is  a  proper  party  to  institute  mandamus  to  compel  the  school 
authorities  to  perform  their  duty ;  although  the  proceeding  is  for  the 
benefit  of  the  child,  the  duty  of  placing  it  in  school  is  the  parent's, 
and  the  father  is  entitled  on  his  own  behalf  to  appeal  to  the  courts 
for  the  removal  of  any  unlawful  impediments ;  *  still  the  writ  may 
be  sued  out  by  or  on  behalf  of  the  pupil.* 

16.  State  V.  Duffy,  7  Nev.  342,  8  2.  Maddox  v.  Neal,  45  Ark.  121,  55 
Am.  Rep.  713.  Am.  Eep.  540;  Bissell  v.  Davison,  65 

17.  Kinzer  v.  Marion  Independent  Conn.  190,  32  Atl.  348,  29  L.R.A. 
School  Dist,  129  la.  441,  105  N.  W.  251;  State  v.  Webber,  108  Ind.  31, 
686,  6  Ann.  Cas.  996,  3  L.R.A.(N.S.)  8  N.  E.  708,  58  Am.  Rep.  30;  Holman 
496  V.  School  Dist.  No.  5,  77  Mich.  605, 

18.  VermilUon  v.  State,  78  Neb.  107,  43  N.  W.  996,  6  L.R. A.  534 ;  Craw- 
110  N.  W.  736,  15  Ann.  Cas.  401.  ford  v.  Klamath  County  School  Dist. 

19.  Kinzer  v.  Marion  Independent  No.  7,  68  Ore.  388, 137  Pac.  217,  Ann. 
School  Dist.,  129  la.  441,  105  N.  W.  Cas.  1915C  477,  50  L.R.A.(N.S.)  147; 
686<  6  Ann.  Cas.  996,  3  L.R.A.(N.S.)  State  v.  Board  of  Education,  63  Wis. 
496.  234,  23  N.  W.  102,  53  Am.  Rep.  282. 

20.  See  Schools.  Note:  15  Ann.  Cas.  408. 

1.  State  V.  Joint  School  Dist.  No.       3.  BLssell  v.  Davison,  65  Conn.  190, 
1,  65  Wis.  631,  27  N.  W.  829,  56  Am.    32  Atl.  348,  29  L.R.A.  251. 
Rep   653  Note:  15  Ann.  Cas.  408. 
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Sheriffs,  Clerks  of  Court,  etc. 

172.  Sheriffs  Generally. — ^Mandamus  is  a  proper  remedy  against 
a  sheriff  to  compel  him  to  perform  a  specific  duty  clearly  enjoined 
upon  him  by  virtue  of  his  office,  or  by  operation  of  law,  and  con- 
cerning the  performance  of  which  he  is  not  vested  with  any  discre- 
tionary powers.*  Thus  a  sheriff  may  be  compelled  by  mandamus 
to  keep  his  office  at  the  county  seat,*  or  to  allow  a  prisoner  to  have 
a  private  interview  with  his  counsel,  when  this  is  a  constitutional 
right.*  And  in  this  connection  it  has  been  held  that  the  execution 
of  judicial  process  by  the  sheriff  may  be  coerced  by  mandamus  when 
no  other  adequate  remedy  exists.'  Thus  a  sheriff  may  be  compelled 
by  mandamus  to  execute  a  writ  of  possession  or  restitution,^  though 
if  the  return  day  of  the  writ  has  expired  and  consequently  the  power 
of  the  sheriff  to  execute  the  writ  has  ceased,  he  cannot  be  required  by 
mandamus  to  execute  it.*  In  such  a  case  the  fact  that  the  relator 
may  have  an  action  on  the  case  or  on  the  sheriff's  bond  for  damages 
for  neglect  of  his  duty  does  not  deprive  him  of  his  right  to  the  writ, 
as  the  possession  of  the  property  which  has  been  adjudged  to  him 
can  only  be  obtained  by  the  execution  of  the  writ,  and  therefore 
the  action  for  damages  is  not  an  adequate  remedy.^*  Nor  is  the 
remedy  by  proceedings  against  the  sheriff  for  contempt  considered 
adequate.**  As  a  general  rule  a  writ  of  possession  can  be  lawfully 
executed  only  against  parties  to  the  action  and  their  privies,  stran- 
gers cannot  be  ousted  without  their  day  in  court,  and  it  has  been 
held  that  where  it  is  doubtful  whether  the  person  actually  in  posses- 
sion was  subject  to  be  ousted  under  the  writ,  this  is  ground  for  a 
denial  of  the  writ.**  But  it  has  been  held  that  mandamus  will  lie 
to  compel  a  sheriff  to  enforce  an  order  of  restitution  of  possession 
of  land;  issued  upon  appeal  in  a  case  where  a  party  has  been  wrong- 

4.  Fremont  v.  Crippen,  10  Cal.  211,  Fla.  409,  25  So.  279,  74  A.  S.  R. 
70  Am.  Dec.  711.  150 ;  Webster  v.  Ballou,  108  Me.  522, 

Notes:  89  Am.  Dec.  734;  98  A.  S.  81  Atl.  1009,  Ann.  Cas.  1913B  567. 
R.  872.  Notes:  89  Am.  Dec.  734;  98  A.  S. 

5.  Note:  89  Am.  Dec.  734.     As  to  R.  872;  Ann.  Cas.  1913B  567. 
the  use  of  mandamus  to  compel  an       9.  Note:  Ann.  Cas.  1913B  570. 
oflSoer  to  keep  his  ofl&ce  at  the  proper       10.  Fremont  v.  Crippen,  10  Cal.  211, 
place,  see  supra,  par.  137.  70  Am.  Dec.  711;  Webster  v.  Ballou, 

6.  Note:  89  Am.  Dec.  734.  108  Me.  522,  81  Atl.  1009,  Ann.  Cas. 

7.  Fremont  v.  Crippen,  10  Cal.  211,  1913B  567.  See  supra,  par.  47,  as 
70  Am.  Dec.  711;  Webster  v.  Ballou,  to  the  existence  of  another  remedy  by 
108  Me.  522,  81  Atl.  1009,  Ann.  Cas.  way  of  action  for  damages  as  pre- 
1913B  567.  eluding  the  granting  of  mandamus. 

Note:  Ann.  Cas.  1913B  567.  11.  Webster  v.  Ballou,  108  Me.  522, 

8.  Fremont  v.  Crippen,  10  Cal.  211,  81  Atl.  1009,  Ann.  Cas.  1913B  567. 
70  Am.  Dec.  711 ;  Quan  Wo  Chung  v.  12.  Note :  Ann.  Cas.  1913B  569.    As 
Laumeister,  83  Cal.  384,  23  Pac.  320,  to  persons  who  may  be  ousted  under  a 
17  A.  S.  R.  261;  State  v.  Cone,  40  writ  of  possession  or  restitution,  see 
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fully  dispossessed  through  the  agency  of  a  superior  court,  though,  in 
the  meantime,  a  third  person^  not  in  collusion  with  either  party  to 
the  suit,  has  gained  possession  of  the  premises,  claiming  a  title  derived 
from  an  independent  source.**  A  writ  of  mandamus  will  not  issue 
to  compel  the  execution  of  a  writ  of  possession  yet  to  be  issued,  as 
this  would  be  forecasting  the  sherifif's  disinclination  to  serve  a  writ 
that  has  not  come  into  his  hands  and  awarding  mandamus  with 
respect  to  derelictions  on  the  part  of  the  sheriff  that  have  never 
occurred  and  may  never  occur.*^  Where  land  has  been  duly  sold 
by  the  sheriff  and  the  purchaser  has  become  entitled  to  a  deed  the 
duty  of  the  sheriff  to  execute  the  conveyance  is  purely  ministerial 
and  he  may  be  compelled  by  mandamus  to  perform  his  duty.*^ 
Where  property  is  held  by  a  sheriff  to  be  disposed  of  in  accord* 
ance  with  the  order  of  the  court  under  whose  direction  or  order  it 
was  seized,  the  question  whether  mandamus  will  lie  to  compel  the 
sheriff  to  comply  with  the  order  of  the  court  as  to  the  delivery  of 
the  property  seems  to  be  an  open  one.**  To  authorize  the  issuance 
of  mcmdamus  there  must  of  course  be  imposed  upon  the  sheriff  a 
legal  duty  to  perform  the  act  sought  to  be  enforced.  And  it  has 
been  held  that  where  a  duty  is  sought  to  be  imposed  upon  the  sheriff 
by  statute,  the  sheriff  may  show  in  defenae  of  the  issuance  of  the 
writ  the  unconstitutionality  of  the  statute.*'  Thus  it  has  been  held 
that  when  by  an  unconstitutional  statute  the  care  and  charge  of 
the  county  jail  and  the  prisoners  therein  are  sought  to  be  taken  away 
from  the  sheriff  and  given  to  another  officer,  the  sheriff  may  show 
its  unconstitutionality  in  defense  to  the  issuance  of  a  mandate  to 
compel  him  to  turn  over  to  the  other  officer  the  possession  of  the 
jail  and  prisoners.** 

173.  Execution  on  Moneyed  Judgment;  Detention  of  Moneys.— The 
authorities  are  not  in  accord  upon  the  question  whether  mandamus 
will  lie  to  compel  a  sheriff  to  execute  a  writ  of  execution  to  enforce 
a  moneyed  judgment.  In  some  cases  the  view  has  been  taken  that 
mandamus  will  lie  to  compel  a  sheriff  to  levy  a  writ  of  execution,** 

Ejbctmknt,  vol.  9,  p.  932  et  seq. ;  For-  Note :  98  A.  S.  B.  872. 

ciBLB  Entet  and  DETAINER,  vol.  11,  16.  Bell  V.  Thomas,  49  Colo.  76,  111 

p.  1181.  Pac.   76/  31   L.E.A.(N.S.)    664   and 

18.  Quan  Wo  Chung  v.  Laumeister,  note. 

83  Cal.  384,  23  Pac.  320,  17  A.  S.  R.  17.  State  v.  Brunst,  26  Wis.  412,  7 

261.     As  to  the  general  question  of  Am.  Rep.  84. 

restitution  on  reversal  on  appeal,  see  18.  State  v.  Brunst,  26  Wis.  412,  7 

Appeal  and  Error,  vol.  2,  p.  291  et  Am.  Rep.  84.     See  supra,  par.  21  et 

seq.  seq.,  as  to  when  an  officer  may  set  up 
14.  Note:  Ann.  Cas.  1913B  570.  unconstitutionality  of  a  statute  in  de- 
ls. Fowler  v.  Pearce,  7  Ark.  28,  44  fense. 

Am.  Dec.  626;  McMillan  v.  Richards,  19.  Notes:  74  A.  S.  R.  152;  98  A. 

9  Cal.  365,  70  Am.  Dec.  655;  Whipple  S.  R.  872. 

V.  Farrar,  3  Mich.  436,  64  Am.  Dec. 

99. 
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and  also  to  compel  him  to  sell  property  levied  upon  *•  On  the  other 
hand,  it  is  generally  held  that  though  a  judgment  creditor  has  a 
legal  right  to  have  an  execution  placed  in  the  sheriff's  hands  duly 
executed,  and  the  duty  of  the  sheriff  to  perform  this  duty  is  minis- 
terial, still  mandamus  will  not  lie  to  compel  the  sheriff  to  make  the 
levy,  as  the  remedy  of  the  judgment  creditor  by  an  action  on  the 
sheriff's  bond  for  neglect  of  duty  is  adequate ;  *  and  the  same  has 
been  held  true  as  regards  the  enforcement  by  mandamus  of  the  sher- 
iff's duty  to  sell  property  levied  upon.*  And  as  regards  money  wrong- 
fully detained  by  the  sheriff,  it  has  been  held  that  as  the  remedy 
at  law  for  its  recoA'ery  is  adequate  mandamus  will  not  lie  to  compel 
the  sheriff  to  pay  over  the  money  to  the  person  entitled  thereto.* 
174.  Exemptions;  Searches  and  Seizures. — ^There  is  a  conflict  of 
opinion  as  to  whether  mandamus  will  lie  to  compel  a  sheriff  who 
has  seized  the  property  of  a  debtor  to  set  off  or  surrender  to  him 
such  as  is  exempt  from  seizure  or  sale.  Some  authorities  take  the 
view  that  though  other  remedies  for  the  enforcement  of  a  debtor's 
exemption  rights  may  exist,  still  mandamus  will  lie  to  compel  the 
sheriff  to  set  off  to  the  debtor  his  exemption  rights.*  Other  authori- 
ties take  the  view  that  the  sheriff  in  passing  upon  a  debtor's  exemp- 
tion rights  exercises  a  quasi  judicial  power  and  the  other  remedies 
at  law  for  the  protection  of  the  debtor's  exemption  rights  are  ade- 
quate, and  therefore  mandamus  will  not  lie  to  compel  the  sheriff 
to  set  off  the  property  claimed  by  the  debtor  as  exempt.®  In  accord- 
ance with  the  general  principle  that  the  writ  will  not  issue  where 
it  would  be  unavailing,  it  wdll  be  refused  where  it  is  sought  to  compel 
a  sheriff  to  appraise  personal  property  levied  on,  to  enable  the  execu- 
tion debtor  to  select  such  as  he  desires  to  claim  as  exempt,  after  the 
property  has  been  sold  and  delivered  by  the  officer.®  It  has  been 
held  that  mandamus  lies  to  compel  a  sheriff,  w^ho  seizes  under  a  search 
w^arrant  property  alleged  to  have  been  stolen,  to  restore  the  prop- 
erty, where  the  justice  determines  that  it  was  not  stolen,  and  directs 
its  restoration,  and  the  statute  requires  the  sheriff  to  have  the  prop- 
erty at  all  times  ready  to  abide  the  order  of  the  justice,  and  to  restore 

20.  Note:  98  A.  S.  R.  872.-  N.  W.  361,  20  A.  S.  R.  681,  9  L.R.A. 

1.  State  V.  Cone,  40  Fla.  409,  25  So.  523;  State  v.  Gardner,  32  Wash.  550, 
279,  74  A.  S.  R.  150;  Habersham  v.  73  Pac.  690,  98  A.  S.  R.  858  (follow- 
Sears,   11   Ore.  431,   5  Pac.   208,   50  ing  earlier  decisions). 

Am.  Rep.  481.  Notes:  74  A.  S.  R.  153;  98  A.  S. 

Notes:  74  A.  S.  R.  153;  91  A.  S.  R.  873. 

R.  421;  Ann.  Cas.  1913B  570.  5.  OHver  v.  Wilson,  8  N.  D.  590,  80 

2.  State  V.  Cone,  40  Fla.  409,  25  So.  N.  W.  757,  73  A.  S.  R.  784  (disap- 
279,  74  A.  S.  R.  150 ;  Wrigjht  v.  Bond,  proving  the  view  taken  by  the  Nebraska 
127  N.  C.  39,  37  S.  E.  65,  80  A.  S.  court). 

R.  781.  €.  Note :  98  A.  S.  R.  873.  See  supra, 

3.  Note:  98  A.  S.  R.  872.  par,  53,  as  to  issuance  of  mandamus 

4.  State  v.  Carson,  27  Neb.  501,  43    when  it  wiU  be  useless  or  nugatory. 

252 


18  R.  C.  L,  MANDAMUS  S§  175,  176 

it  to  th0  one  from  whom  it  was  taken  immediately  upon  being 
ordered  to  do  90.^ 

175.  Clerks  of  Court  GeneraUy. — Clerks  of  court  are  subject  to 
coercion  by  mandamus  to  compel  them  to  perform  their  ministerial 
duties,  wh^e  no  other  adequate  remedy  exists,^  and  they  may  be 
compelled  by  mandamus  to  perform  the  ministerial  duty  of  issuing 
judicial  process.*  It  has  also  been  held,  in  case  of  a  justice  of  the 
peace,  that  his  duty  to  issue  execution  to  enforce  his  judgments  is 
purely  ministerial  and  may  be  enforced  by  mandamus.*®  On  the 
other  hand,  on  the  theory  that  there  is  an  adequate  remedy  by 
motion  in  the  cause  in  which  the  clerk  is  desired  to  act,  it  has  been 
held  that  mandamus  will  not  Ue  to  compel  him  to  issue  an  order 
of  sale  under  a  foreclosure  decree,**  or  to  issue  an  execution  to  enforce 
a  judgment.**  Where  the  trial  court,  however  wrongfully,  has  set 
aside  a  judgment,  it  is  not  the  province  of  the  clerk  to  pass  upon  its 
action,  and  he  has  no  authority  to  issue  an  execution  thereon  and 
therefore  a  mandate  will  not  issue  to  compel  him  to  do  so.**  A  duty 
imposed  upon  a  clerk  of  court  of  approving  bonds  has  been  regarded 
as  ministerial  and  enforceable  by  mandamus.**  When  an  appeal  is 
taken  to  the  federal  supreme  court  mandamus  is  held  a  proper  remedy 
to  compel  the  clerk  of  the  lower  court  to  send  up  the  record  of  the 
case.**  Prior,  however,  to  the  issuance  of  a  writ  of  error  by  the  fed- 
eral supreme  court  to  a  state  court,  a  writ  of  mandamus  will  not  issue 
from  the  federal  court  to  compel  the  clerk  of  the  state  court  to  send 
up  a  transcript  of  the  record  in  the  case  in  question,  as  no  duty 
is  imposed  upon  the  clerk  with  respect  to  sending  up  the  record 
until  the  writ  of  error  is  issued.** 

176.  Inspection  of  Records;  Commission  to  Take  Deposition. — 
Where  a  person  has  a  right  to  inspect  the  public  records  in  the  cus- 
tody of  the  clerk  of  court,  mandamus  will  ordinarily  lie  to  enforce 
the  right  of  inspection.*'  But  it  has  been  held  that  mandamus  will 
not  lie  in  favor  of  a  person  not  a  party  to  an  action,  to  compel 

7.  Bell  V.  Thomas,  49  Colo.  76,  111       12.  Note:  91  A.  S.  R.  422. 

Pac.   76,   31   L.R.A.(N.S.)    664,   also  IS.  State  ▼.   Thompson,  118  Tenn. 

holding  that  the  order  by  the  justice  671, 102  8.  W.  349,  20  L.R.A.(N.S.)  1. 

to  the  sheriff  to  return  property  seized  14.  Gulick  v.  New,  14  Ind.  93,  77 

under  the  warrant  to  the  person  from  Am.  Dec.  49.     See  supra,  par.  143  et 

whom  it  was  taken  is  sufficient  to  sup-  seq.,  as  to  the  use  of  mandamus  to 

port  a  writ  of  mandamus  to  compel  compel  approval  of  bonds, 

its  return,  without  further  demand  on  16.  United  States  v.  Gomez,  3  Wall, 

the  part  of  its  owner.  752,  18  U.  S.  (L.  ed.)  212. 

8.  Note:  98  A.  S.  R.  870.  16.  Ex   parte   Ralston,   119   U.    S. 

9.  Notes:  70  Am.  Dec.  714;  74  A.  613,  7  S-  Ct.  317,  30  V.  S.  (L.  ed.) 
S.  R.  152.  506. 

Note:  98  A.  S.  R.  870.  17.  See  supra,  par.  160  et  seq.,  as 

10.  Note:  74  A.  S.  R.  152.  to  mandamus  to  enforce  the  right  to 

11.  State  V.  Wright,  26  Mont.  540,  inspect  pubHc  records. 
69  Pac.  101,  91  A.  S.  R.  421. 
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the  submission  for  examination  of  the  records  and  papers  in  a  case, 
for  the  purpose  of  publishing  statements  in  regard  thereto  in  a  news- 
paper before  trial  or  hearing,  or  before  they  become  public  by  pro- 
ceedings in  open  court.*® 

177.  Master  in  Chancery;  Court  Stenographer. — ^Where  a  certifi- 
cate of  sale  is  issued  by  an  officer  of  a  court,  such  as  the  master  in 
chancery,  that  officer,  on  notice,  is  before  the  court  at  all  times,  and 
i^ay?  by  the  chancellor,  be  compelled  to  discharge  his  duty  in  a 
summary  proceeding  to  be  heard  before  the  chancellor,  and  such 
summary  proceeding  is  a  proper  remedy  to  be  resorted  to  to  compel 
the  execution  of  a  deed  under  a  certificate  of  sale,  where  one  is  entitled 
to  such  deed,  and  not  a  resort  to  a  proceeding  by  mandamus.  If 
the  latter  method  is  to  be  invoked,  confusion  in  the  determination 
of  business  by  the  chancellor  and  complication  of  the  records  would 
necessarily  result,  which  could  be  avoided  by  a  proper  resort  to  a 
summary  proceeding  before  the  chancellor  to  compel  his  officer  to 
comply  with  his  duties.**  A  court  stenographer  may  be  compelled 
by  mandamus  to  perform  ministerial  duties  such  as  the  writing  out 
of  exceptions  occurring  during  a  trial.*^ 

X.  Right  to  Public  Officb 

General  Principles 

178.  In  General. — The  broad  rule  has  been  laid  down  that  where 
any  one  has  been  unlawfully  kept  out  or  dispossessed  of  an  office 
to  which  he  is  entitled,  mandamus  lies  to  admit  or  to  restore  him ; 
that  is,  where  the  relator  is  shown  to  hold  a  prima  facie  and  uncon- 
tested title  to  an  office,  a  writ  of  mandate  may  be  issued  to  put  him 
in  possession  of  the  office.*  Thus  the  duty  of  a  mayor,  as  the  pre- 
siding officer  of  the  common  council  of  the  municipality,  to  recog- 
nize members  thereof  having  prima  facie  title  to  their  office  and 
permit  them  to  exercise  their  duties,  may,  in  case  of  his  refusal,  be 
enforced  by  mandamus.*  The  usual  and  proper  common  law  remedy, 
however,  to  try  title  to  a  public  office  is  quo  warranto ;  •  and  it  is  the 
prevailing  view  that  one  in  possession  of  a  public  office  under  claim 
and  color  of  title  cannot  be  ousted  therefrom  by  mandamus  proceed- 

18.  Schmedding  v.  May,  85  Mich.  507;  State  v.  Bruce,  3  Brev.  (S.  C.) 
1,  48  N.  W.  201,  24  A.  S.  R.  74.  264,  6  Am.  Dec.  576;  Boggess  v.  Bux- 

19.  People  V.  Bowman,  181  111.  421,  ton,  67  W.  Va.  679,  69  S.  E.  367,  21 
55  N.  E.  148,  72  A.  S.  R.  265.  Ann.  Cas.  289. 

20.  Note:  98  A.  S.  R.  871.  Notes:     1    L.R.A.(N.S.)     588;     26 
1.  Couch  V.  State,  169  Ind.  269,  82    L.R.A.(N.S.)  211. 

N.   E.  457,   124  A.   S.  R.  221;   Mc-       2.  Swindell  v.  State,  143  Ind.  153, 
Cullers  V.   Wake  County,  158  N.  C.    42  N.  E.  528,  35  L.R.A.  50. 
75,  73  S.  E.  816,  Ann.   Cas.  1913D       3.  See  Quo  Warranto. 
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ings.*  Also  when  the  relator  is  in  possession  of  an  office  under  prima 
faxjie  color  of  title,  the  court  will  not  as  a  general  rule  inquire  into 
or  try  his  title  to  the  office,  if  collaterally  cdled  in  question  in  man- 
damus proceedings ;  *  still  in  such  proceeding,  though  there  is  a 
contest  between  rival  claimants  to  the  office,  the  title  may  be  inquired 
into,  if  there  is  no  other  adequate  remedy  open  to  the  relator,  and 
this  has  been  held  true  though  the  determination  may  not  be  con- 
clusive as  an  adjudication  or  estoppel  between  the  rival  claimants.* 
To  entitle  the  relator  to  a  mandate  admitting  him  to  the  office  claimed, 
he  must  show  a  clear  prima  facie  title,  and  it  has  been  held  that 
the  legality  and  validity  of  the  election  or  appointment  upon  which 
his  title  to  the  office  is  based  may  be  inquired  into  in  such  proceed- 
ings.^ In  case  of  inferior  legislative  or  quasi  legislative  bodies,  such 
as  the  common  council  of  a  municipality  and  the  like,  if  they  are 
made  by  statute  the  exclusive  judges  of  the  election  and  qualification 
of  their  members,  mandamus  will  not  lie  to  compel  such  a  body  to 
admit  the  relator  as  a  member,  where  they  have  passed  adversely 
upon  his  election  and  qualification,  though  he  may  have  in  fact 
been  legally  elected  and  qualified  to  hold  the  office.®  As  regards  the 
question  of  parties  respondent,  it  is  the  general  rule  that,  where 
the  effect  of  granting  the  writ  is  to  remove  from  an  office  one  who 
is  the  incumbent  thereof,  he  is  an  essential  party  respondent  if  he 

4.  State  V.  Dunn,  Minor  (AJa.)  46,  31  L.R.A.  363;  1  L.R.A.(N.S.)  588i 

12  Am.  Dec.  26;  Ex  parte  Harris,  52  13  L.R.A.(N.S.)  662;  19  L.R.A.(N.S.) 

Ala.  87,  23  Am.  Rep.  559:  People  v.  57;  L.R.A.1915A  832. 

Olds,  3  Cal.  167,  58  Am.  Dec.  398;  In  Massachusetts,  however,  manda- 

State  V.  Hemstead,  83  Conn.  554,  78  mus  is  considered  a   proper  remedy 

Atl.  442,  Ann.  Cas.  1912A  927;  State  to   oust   an   incumbent   of   an    office. 

V.  Crawford,  28  Fla.  441,  10  So.  118,  Fowler  v.  Brooks,  188  Mass.  64,  74 

14  L.R.A.  253 ;  People  v.  Kilduff,  15  N.  E.  291,  3  Ann.  Cas.  173. 

111.  492,  60  Am.  Dec.  769;   Hoy  v.  6.  State    v.    Warrick    County,    124 

State,  168  Ind.  506,  81  N.  E.  509,  11  Ind.  554,  25  N.  E.  10,  8  L.R.A.  607; 

Ann.  Cas.  944;  Couch  v.  State,  169  Biggs   v.   McBride,   17   Ore.   640,   21 

Ind.  269,  82  N.  E.  457,  124  A.  S.  R.  Pac.  878,  5  L.R.A.  115. 

221;  State  v.  Sherwood,  15  Minn.  221,  6.  In  re  Delgado,  140  U.  S.  586,  11 

2  Am.   Rep.  116;   St.  Louis  County  S.   Ct.  874,  35  U.   S.    (L.  ed.)    578; 

Court  V.  Sparks,  10  Mo.  117,  45  Am.  McKannay  v.  Horton,  151  Cal.  711, 

Dec.  355;  State  v.  Atlantic  City,  52  91  Pac.  698,  121  A.   S.  R.  146,  13 

N.  J.  L.  332,  19  Atl.  780,  8  L.R.A.  L.R.A.(N.S.)  661. 

697;  Nichols  v.  MacLean,  101  N.  Y.  Notes:  140  A,  S.  R.  197;  13  L.R.A. 

526,  5  N.  E.  347,  54  Am.  Rep.  730;  (N.S.)   661. 

People  V.  New  York  Infant  Asylum,  7.  Swindell  v.  State,  143  Ind.  153, 

122  N.  Y.  190,  25  N.  E.  241, 10  L.R.A.  42  N.  E.  528,  35  L.R.A.  50;  Lawrence 

381 ;  People  V.  Board  of  Police  Com'rs,  v.  Ingersoll,  88  Tenn.  52,  12  S.  W. 

174  N.  Y.  450,  67  N.  E.  78,  95  A.  S.  422,  17  A.  S.  R.  870,  6  L.R.A.  308. 

R.   596;   Stevens  v.   Carter,   27   Ore.  8.  New  Orleans  v.  Morgan,  7  Mart. 

553,  40  Pac.  1074,  31  L.R.A.  342.  N.  S.  (La.)  1,  18  Am.  Dec.  232;  State 

Notes:   12  Am.   Dec.   28;   89   Am.  v.  McAllister,  38  W.  Va.  485,  18  S. 

Dec.  732;  13  A.  S.  R.  273;  39  A.  S.  E.  770,  24  L.R.A.j;N.S.)  343. 

R.  917;  140  A.  S.  R.  196;  3  L.R.A.  56;  Note:  26  LJR.A.(N.S.)  211. 
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is  within  the  jurisdiction  of  the  court;*  and  on  appeal  from  an 
order  granting  the  writ  the  objection  for  failure  to  make  the  incum- 
bent a  party  may  be  raised  for  the  first  time,  and  it  has  even  been 
held  that  the  appellate  court  will  ex  mero  motu  order  a  reversal 
for  such  error.** 

179.  When  Office  Deemed  Filled  de  Facto. — ^To  entitle  the  respond- 
ent to  invoke  the  rule  that  mandamus  will  not  lie  to  try  the  title 
to  an  ofBce  as  between  rival  claimants,  it  must  appear  that  he  has  a 
colorable  title  to  the  office  and  is  in  possession  of  it  and  discharging 
the  duties  thereof  under  a  claim  of  right.  A  mere  usurper  is  not 
permitted  to  invoke  such  rule.**  Upon  the  question  as  to  when  an 
office  is  to  be  deemed  filled  de  facto  by  an  incumbent  so  as  to  pre- 
vent the  trial  of  his  right  thereto  in  mandamus  proceedings,  the 
general  rule  seems  to  be  that  the  office  is  to  be  deemed  so  filled  when- 
ever a  person  elected  or  appointed  has  been  admitted  to  it,  notwith- 
standing his  election  or  appointment  may,  upon  legal  grounds,  turn 
out  to  be  invalid,  provided  the  illegality  is  consistent  with  honesty 
of  purpose.**  On  the  other  hand,  palpable  disregard  of  the  law 
renders  the  action  by  which  an  office  is  seized  merely  colorable 
and  the  title  to  the  office  clearly  void,  and  will  not  prevent  the 
incumbent's  title  from  being  inquired  into.**  Again,  there  has  arisen 
a  class  of  eases  in  which  there  has  been  a  partial  ouster  of  the  right- 
ful incumbent  and  intrusion  by  a  usurper,  and  mandamus  is  resorted 
to  to  place  the  relator,  the  rightful  incumbent,  in  complete  possession 
and  enjoyment  of  the  office.** 

180.  Appointment  to  Office. — ^Where  the  duty  of  appointing  a  pub- 
lic officer  is  imposed  upon  another  officer  or  board,  and  there  is  a 
total  failure  to  perform  this  duty,  it  would  seem  that  mandamus 
is  an  appropriate  remedy  to  compel  the  appointing  power  to  perform 
its  duty,  though  its  discretion  in  the  selection  of  the  appointee  can- 
not be  controlled,**  and  where  the  power  of  appointment  was  lodged 
in  a  board,  it  has  been  held  that  where  a  member  refuses  to  meet 
with  the  other  members,  and  his  nonattendance  prevents  the  forma- 

9.  Powell  v.  People,  214  HI.  475,       Note:  140  A.  S.  B.  197. 

73  N.  E.  795,  105  A.   S.  R.  117,  2  12.  State  v.   Hempstead,  83  Conn. 

Ann.  Cas.  551.  554,  78  Atl.  442,  Ann.  Cas.  1912A  927; 

Note :  2  Ann.  Cas.  563.  Hoy  v.  State,  168  Ind.  506,  81  N.  E. 

As  to  parties  to  mandamus  proceed-  509,  11  Ann.  Cas.  944;  State  v.  At- 

ings,  see  generally  infra,  par.  271.  lantic  City,  52  N.  J.  L.  332,  19  AtL 

10.  Powell  V.  People,  214  111.  475,  780,  8  L.R.A.  697. 

73  N.  E.  795,  105  A.   S.  R.  117,  2  18.  State  v.  Atlantic  City,  52  N.  J. 

Ann.  Cas.  551.  L.  332,  19  Atl.  780,  8  L.R.A.  697. 

11.  People  V.  Kildnff,  15  lU.  492,  14.  State  v.  Atlantic  City,  52  N.  J. 
60  Am.  Dec.  769 ;   State  v.  Atlantic  L.  332,  19  AtL  780,  8  L.R. A.  697. 
City,  52  N.  J.  L.  332,  19  Atl.  780,  16.  Wampler  v.  State,  148  Ind.  557, 
8  L.R.A.  697;  Stevens  v.  Carter,  27  47  N.  E.  1068,  38  L.R.A.  829. 

Ore.  553,  40  Pac.  1074,  31  L.R.A.  342. 
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tion  of  a  quorum,  the  recalcitrant  member  may  be  compelled  by 
mandamud  to  meet  with  the  other  members  and  proceed  with  the 
business  of  making  the  appointment,  as  there  is  no  other  adequate 
means  to  remedy  the  evils  which  may  result  from  the  nonperform- 
ance of  this  public  duty.**  In  case  of  arppointment  under  the  civil 
service  ^stem  it  is  held  that  the  duty  of  notifying  the  commission- 
ers of  the  vacancies  and  their  duty  of  submitting  the  names  of  quali- 
fied applicants  and  the  making  of  the  appointment  from  the  names 
so  submitted  are  ministerial  and  the  officers  may  be  compelled  by 
mandamus  to  perform  such  duty.*'  But  when  it  is  sought  to  compel 
the  commissioners  to  present  the  relator  as  eligible  to  appointment 
to  an  alleged  vacancy  and  the  consequent  removal  from  the  office 
of  another  person  alleged  to  have  been  ineligible  for  appointment 
it  is  essential  that  he  should  be  made  a  party  respondent  to  the  pro- 
ceedings.*® In  some  jurisdictions  the  statutes  give  to  civil  war  vet- 
erans of  the  federal  array  or  navy  a  preferential  right  of  appoint- 
ment to  minor  civil  offices  when  they  are  equally  well  qualified  to 
fill  the  office  or  position  in  question, *•  and  provision  has  been  made, 
in  at  least  one  instance,  for  the  enforcement  of  this  right  by  man- 
damus.*^ Ordinarily,  however,  the  appointing  power  is  intrusted  with 
a  quasi  judicial  discretion  as  to  the  fitness  of  the  veteran  applicant 
for  appointment  and  its  action  cannot  be  controlled  by  mandamus.* 
181.  Issuance  of  Commission. — When  a  person  has  been  duly 
appointed  to  an  office  and  the  duty  of  issuing  his  commission  devolves 
upon  another  officer,  this  duty  is  purely  ministerial  and  he  may  be 
compelled  by  mandamus  to  perform  it.*  So  it  was  ruled  in  the 
celebrated  Marbury  v.  Madison  case  that  the  secretary  of  state  of 
the  federal  government  was  subject  to  a  mandate  to  compel  him 
to  issue  a  commission  to  a  duly  appointed  federal  officer.'  It  has 
been  held  that  where  the  governor  has  appointed  the  relator  to  an 
office  the  duty  of  the  secretary  of  state  to  countersign  and  affix  to 
the  commission  the  seal  of  the  state  is  purely  ministerial,  and  he 
cannot,  on  mandamus  to  compel  him  to  perform  this  duty,  question 
the  validity  or  right  under  the  circumstances  of  the  governor  to 
make  the  appointment.^ 

16.  Wampler  v.  State,  148  Tnd.  567,  290,  20  S.  Ct.  574,  44  U.  S.  (L.  ed.) 
47  N.  E.  1068,  38  L.RA..  829.  774. 

17.  People  v.eKipley,  171  lU.  44,       Note:  10  L.R.A.(N.S.)  825. 

^  N.  E.  229,  41  L.R.A.  775.  2.  State  v.  Crawford,  28  Fia.  441, 

18.  Powell  V.  People,  214  111.  475,  10  So.  118,  14  L.R.A.  253;  State  v. 
73  N.  E.  795,  105  A.  S.  R.  117,  2  Barber,  4  Wyo.  409,  34  Pac.  1028, 
Ann.   Cas.  551   and  note.  27  L.R.A.  45. 

19.  Note:  10  L.R.A.(N.S.)  825.  3.  Marbury  v.  Madison,  1   Cranch 

20.  Shaw  V.  Marshalltown,  131  la.  137,  2  U.  S.  (L.  ed.)  60. 

128, 104  N.  W.  1121,  9  Ann.  Cas.  1039,       4.  State  v.  Barber,  4  Wyo.  409,  34 
10  L.R.A.(N.S.)  825.  Pac.  1028,  27  L.B.A.  45. 

1.  Keim  v.  United  States,  177  U.  S. 
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182.  Removal  of  Officer. — ^In  pursuance  of  the  general  rule  that 
mandanius  will  not  lie  to  control  or  review  the  exercise  of  official 
discretion  *  it  is  generally  held  that  the  removal  or  suspension  of 
a  public  officer  intrusted  to  another  officer  or  tribunal  can  be  enforced 
by  mandamus  only  so  far  as  to  compel  such  other  officer  or  tribunal 
to  pass  upon  the  sufficiency  of  the  charges  or  to  investigate  the  conduct 
complained  of  when  that  duty  is  made  absolute.*  It  has  been  held 
that  quo  warranto  or  an  information  in  the  nature  thereof  is  the 
proper  remedy  and  not  mandamus  to  compel  the  appointing  power 
to  remove  one  from  office  on  the  ground  of  his  ineligibility.'  Also 
mandamus  to  compel  the  prosecuting  attorney  to  sign  a  statement 
that  in  his  opinion  charges  made  in  a  petition  to  the  governor  for 
the  removal  of  an  alderman  demanded  investigation  has  been  denied, 
it  appearing  that  he  had  previously  informed  the  persons  who  signed 
the  petition  that  no  investigation  was  necessary,  notwithstanding  that 
under  the  statute  such  a  statement  by  him  is  necessary  to  enable 
the  governor  to  act  upon  the  petition.®  On  the  other  hand,  it  has 
been  held  that  where  there  is  a  refusal  to  hear  or  investigate  the 
charges  upon  which  the  officer's  removal  is  sought,  mandamus  will 
lie  to  compel  such  investigation  if  the  duty  to  hear  such  charges 
is  imposed.*  To  authorize  the  issue  of  mandamus  to  compel  an' 
officer  or  board  upon  whom  is  conferred  the  power  to  remove  delin- 
quent officers,  to  hear  charges  made  by  citizens  against  officers  alleged 
to  be  delinquent,  there  must  be  a  duty  imposed  on  the  respondents 
to  conduct  or  grant  such  a  hearing  and  it  has  been  held  that  the 
mere  fact  that  they  are  given  the  power  of  removal  does  not  impose 
any  duty  upon  them  to  grant  a  public  hearing  of  charges  made  by 
citizens,  and  therefore  mandamus  cannot  issue  to  compel  them  to  fix 
a  time  and  place  for  such  a  hearing.*®  The  question  as  to  the  restora- 
tion to  office  of  an  officer  wrongfully  removed  is  discussed  in  another 
place.** 

183.  Acceptance  or  Assumption  of  Office. — ^Tt  is  a  doctrine  of  the 
common  law  that  a  person  duly  elected  or  appointed  to  a  public 
office,  and  qualified  to  fill  it,  is  under  a  public  duty  to  accept  it 
and  perform  the  duties  connected  therewith,**  and  on  refusal  so  to 
do,  he  may  be  compelled  by  mandamus  to  assume  the  office  and 
take  upon  himself  the  duties  thereof.**    This  rule  applies  to  officers 

5.  See  supra,  par.  38  et  seq.  10.  State    v.    Brainerd,   121    Minn. 

6.  State  V.  District  Court,  44  Mont.    182,     141     N.     W.     97,     46     L.R.A. 
318,  119  Pac.  1103,  Ann.  Cas.  1913B    (N.S.)  9. 

396;  State  v.  Rose,  140  Wis.  360,  122        11.  See  infra,  par.  191  et  seq. 

N.  W.  751,  28  L.R.A.(N.S.)   194.  12.  See  Public  Oppici^s. 

Notes:    28    L.R.A.(N.S.)    194;  46        13.  Kdwards  v.  United  States,  103 

L.B.A.(N.S.)  9.  U.   S.   471,  26  U.   S.    (L.   ed.)    314; 

7.  Note:  28  L.R.A.(N.S.)  195.  People  v.  Williams,  145  111.  573,  33 

8.  Note:  28  L.R.A. (N.S.)  194.  N.  E.  849,  36  A.  S.  R.  514  and  note, 

9.  Note:  28  L.R.A.(N.S.)   195.  24  L.R.A.  492  and  note. 
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■ 

of  municipal  corporations  as  well  as  other  public  officers.**  Accord- 
ing to  the  rule  stated  mandamus  will  lie  to  compel  the  president  of 
the  senate  of  a  state  to  perform  his  duy  to  assume  the  office  of  gov- 
ernor when  the  same  is  vacant.**  Since  a  public  officer  cannot  resign 
his  office  at  will,  mandamus  will  lie  to  compel  him  to  continue  to 
perform  the  functions  of  his  office,  where  he  has  attempted  to  resign 
but  his  resignation  has  not  been  accepted.**  The  fact  that  a  statute 
provides  a  penalty  for  the  refusal  of  one  duly  elected  or  appointed 
to  an  office  to  accept  and  assume  the  duties  thereof  does  not  prevent 
a  mandate  from  issuing  to. compel  him  to  perform  this  duty.*'  No 
formal  demand  upon  the  officer  to  assume  the  duties  of  the  office 
is  necessary  as  a  preliminary  to  the  application  for  mandamus;  in 
such  a  case  the  duty  is  a  public  duty  and  is  distinguishable  from 
one  in  which  the  act  sought  to  be  enforced  is  for  the  benefit  of 
some  private  party.** 

184.  Preliminary  Qualification  for  Office. — ^As  a  condition  prece- 
dent to  the  assumption  of  the  duties  of  a  public  office,  the  statutes 
frequently  require  that  an  official  bond  be  given  to  be  approved  by 
certain  officers;  and  since  the  approval  of  a  bond  involves  the  exer- 
cise of  judgment  and  discretion,  the  action  of  the  designated  officers 
will  not  be  controlled  by  mandamus  except  for  a  capricious,  arbi- 
trary or  oppressive  exercise  thereof.**  Where  the  person  entitled  to 
a  public  office  is  required  by  law  to  take  an  oath  of  office,  the  correla- 
tive duty  imposed  upon  another  officer  to  administer  such  oath  is 
ministerial,  and  he  may  be  compelled  to  perform  such  duty  by 
mandamus,-*  but  if  the  appointment  of  the  relator  is  invalid,  no 
duty  to  administer  the  oath  of  office  arises,  and  the  invalidity  of  his 
appointment  may  be  shown  in  defense  to  the  issuance  of  the  writ.* 

14.  People  V.  Williams,  145  111.  573,  33  N.  E.  849,  36  A.  S.  R.  514,  24 
,33  N.  E.  849,  36  A.  S.  R.  514,  24    L.R.A.  492. 

L.R.A.  492.  Note:  24  L.R.A.  494. 

15.  Atty.-Gen.  v.  Taprgart,  66  N.  H.  18.  People  v.  Williams,  145  111.  573, 
362,  29  Atl.  1027,  25  L.R.A.  613.         33  N.  E.  849,  36  A.  S.  R.  514,  24 

Notes:   98  A.   S.   R.   874;   3   Ann.  LiR.A.  492.     See  supra,  par.  37,  as 

Cas.  393;  16  Eng.  Riil.  Cas.  786.  to  necessity  for  demand  and  refusal 

See  supra,  par.  121  et  seq.,  as  to  as  a  prerequisite   to  application   for 

when  mandamus  will  lie  against  the  mandamus. 
governor  or  legislative  officer.  19.  State  v.  Barnes,  25  Fla.  298,  5 

16.  Badger  v.  United  States,  93  U.  So.  722,  23  A.  S.  R.  516.  See  supra, 
S.  599,  23  U.  S.  (L.  ed.)  991;  Ed-  par.  143  et  seq.,  as  to  approval  of 
wards  v.  United  States,  103  U.  S,  471,  oflRcial  and  other  bonds. 

26  U.    S.    (L.   ed.)    314    (announcing  20.  Fox  v.  McDonald,  101  Ala.  51, 

the  law  of   Michigan   on   the   theory  13  So.  416,  46  A.  S.  R.  98,  21  LJl.A. 

that  the  common  law  rule  prevails  in  529. 

that  state).  Note:  16  Eng.  Rul.  Cas.  782. 

Note :  36  A.  S.  R.  514.  1.  Hooper  v.  Creager,  84  Md.  195, 

As  to  the  general  right  to  resign  a  35   Atl.   967,   1103,   36   Atl.   359,   35 

public  office,  see  Punuc  Officers.  LJR.A.  202. 

17.  People  V.  Williams,  145  III.  573, 
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185.  Salaries  of  Officers. — ^When  there  is  no  dispute  as  to  the  rela- 
tor's title  to  his  office  and  the  amount  of  his  salary  is  certain,  man- 
damus is  recognized  as  a  proper  remedy  to  compel  its  payment  by 
the  officer  upon  whom  the  duty  of  drawing  the  warrant  on  the  public 
treasury  is  imposed,*  and  it  has  been  held  that  the  writ  will  lie  to 
compel  the  payment  of  the  salary  to  an  officer  who  is  alleged  to  have 
been  removed  from  office,  since  his  right  to  the  salary  may  be  deter- 
mined without  any  determination  of  the  question  of  the  right  to 
the  office  as  between  him  and  his  alleged  successor.*  It  has  also 
been  held  that  since  the  assignment  of  an  officer's  unearned  salary 
is  contrary  to  public  policy,*  it  is  not  a  ground  for  denying  the  writ 
that  the  relator  had  made  such  an  assignment,*  and  the  assignee 
is  not  a  necessary  party  to  the  proceeding  since,  the  assignment  being 
void,  the  assignee  has  no  interest  to  be  protected.*  If  the  real  object 
of  a  mandamus  proceeding  is  to  try  the  relator's  title  to  the  office 
which  is  filled  by  another,  though  in  form  a  proceeding  to  compel 
payment  of  the  salary  claimed  by  the  relator,  the  writ  will  be  denied.^ 
To  entitle  the  relator  to  the  writ  he  must  show  a  clear  title  to  the 
office  or  position,®  for  instance  in  a  case  under  the  civil  service  system, 
that  the  relator  had  been  properly  certified  as  eligible.*  On  the  other 
hand,  it  has  been  held  that  the  question  as  to  who  is  the  de  facto 
mayor  of  a  city,  whose  ordere  are  to  be  obeyed  by  the  disbursing 
officers,  may  be  determined  in  a  mandamus  proceeding  against  the 
latter  to  compel  payment  of  a  salary  under  an  order  of  one  of  the 
rival  claimants  to  the  office  of  mayor  where  there  is  no  other  ade- 
quate and  available  remedy  to  relieve  the  situation. ^^ 

2.  Ward  v.  Marshall,  96  CaL  155,  Pac.  795,  82  Pac.  2,  116  A.  S.  R.  982, 

30  Pac.  1113,  31  A.  S.  R.  198;  State  1  L.R.A.(N.S.)   588. 

V.  Carr,  129  Ind.  44,  28  N.  E.  88,  28  4.  See  Assignments,  vol.  2,  p.  605. 

A.  S.  R.  163,  13  L.R.A.  177;  Schmitt  5.  Schmitt  v.  Dooling,  145  Ky.  240, 

V.  Dooling,  145  Ky.  240,  140  S.  W.  140  S.  W.  197,  Ann.  Cas.  1913B  1078, 

197,  Ann.  Cas.  1913B  1078,  36  L.R.A.  36    L.R.A.(N.S.)     881;     Granger    v. 

(N.S.)   881;   Granger  v.  French,  152  French,  152  Mich.  356,  116  N.  W.  181, 

Mich.  356, 116  N.  W.  181, 125  A.  S.  R.  125  A.  S.  R.  416. 

416;   State  v.   Gordon,  238  Mo.  168,  6.  Schmitt  v.  Dooling,  145  Ky.  240, 

142  S.  W.  315,  Ann.  Cas.  1913A  312;  140  S.  W.  197,  Ann.  Cas.  1913B  1078, 

People  V.   Howe,  177  N.  Y.  499,  69  36  L.R.A.(N.S.)  881. 

N.  E.  1114,  66  L.R.A.  664;  Biggs  v.  7.  Biggs  v.  McBride,  17  Ore.  640, 

McBride,  17  Ore.  640,  21  Pac.  878,  5  21  Pac.  878,  5  L.R.A.  115. 

L.R.A.  115;  State  v.  Nashville,  15  Lea  Notes:  1  L.R.A. (N.S.)  589;  L.R.A. 

(Tenn.)  697,  54  Am.  Rep.  427;  State  191 6D  333. 

V.  Grant,  14  Wyo.  41,  81  Pac.  795,  «.  People  v.  Howe,  177  N.  Y.  499, 

82  Pac.  2,  116  A.  S.  R.  982.  1  L.R.A.  69  N.  E.  1114,  66  L.R.A.  664. 

(N.S.)  588.  9.  People  v.  Roberts,  148  N.  Y.  360, 

Notes:  98  A.  S.  R.  882;  125  A.  S.  42  N.  E.  1082,  31  L.R.A.  399. 

R.  520;  1  L.R.A.(N.S.)   588;  L.R.A.  10.  McKannav  v.  Horton,  151  Cal. 

1916D  328.  711,  91  Pac.  598,  121  A.  S.  R.  140, 

8.  State  V.  Grant,  14  Wvo.  41,  81  13  L.R.A.  (N.S.)  661. 
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Surrender  of  Indicia,  etc.,  of  Office 

186.  In  General. — It  is  the  duty  of  every  public  officer,  at  the 
expiration  of  his  official  relation,  to  surrender  to  his  successor  the 
property  and  insignia  of  the  office  which  the  law  commits  to  his 
custody.  This  duty  is  ministerial  merely,  no  matter  on  what  officer 
it  devolves,  and  at  common  law  its  performance  is  enforceable  by 
mandamus.*^  If  the  relator,  after  he  has  succeeded,  by  quo  warranto, 
in  ousting  a  wrongful  incumbent,  is  not  voluntarily  admitted  to  the 
office,  mandamus  is  the  proper  remedy  to  compel  the  incumbent  to 
deliver  up  the  records  and  other  equipment  of  the  office.**  The  right 
of  the  incumbent  of  an  office  to  hold  over  after  the  expiration  of 
his  t^rm  exists  only  in  cases  where  there  is  no  legally  elected  and 
qualified  successor,*'  and  therefore  when  there  is  a  duly  elected  and 
qualified  successor,  the  incumbent  can  have  no  such  color  or  claim 
of  right  to  the  office  as  will  prevent  mandamus  from  issuing  to  compel 
him  to  surrender  the  insignia,  etc.,  of  the  office.**  So  where  the 
defendant  had  duly  resigned  his  office  and  the  relator  had  been 
appointed  in  his  place  he  may  be  compelled  by  mandamus  to  sur- 
render the  insignia,  etc.,  of  the  office.**^  The  rule  that  mandamus 
will  lie  to  compel  the  surrender  of  an  office  has  been  said  to  extend 
to  the  case  of  a  governor  who  wrongfully  holds  over  and  refuses 
to  surrender  the  office  to  his  duly  elected  successor.**  On  the  other 
hand,  mandamus  proceedings  will  not  compel  the  delivery  up  of 
the  insignia  of  office  when  in  reality  the  object  is  to  test  the  title 
to  the  office;  if  the  title  is  the  real  question  in  issue  the  courts  can- 
not interfere  by  mandamus  but  must  remit  the  parties  to  quo  war- 
ranto or  other  appropriate  legal  remedy;*'  and  it  has  been  held  that 

11.  State  V.  Crawford,  28  Fla.  441,  343  et  seq.,  368;  35  L.R.A.(N.S.)  628; 

10  So,  118,  14  L.R.A.  253;  State  v.  L.R.A.1915A  833. 

Johnson,  30  Fla.  433,  11  So.  845,  18  12.  Albright  v.  Territory,  13  N.  M. 

L.R. A.  410 ;  State  v.  Johnson,  35  Fla.  64,  79  Pac  719,  11  Ann.  Cas.  1165. 

2,  16  So.  786,  31  L.R.A.  357;  People  18.  See  Public  Officers,  as  to  term 

V.  Kilduff,  15  111.  492,  60  Am.  Dee.  of  office  generally. 

769;  Couch  v.  State,  169  Ind.  269,  82  14.  Couch  v.   State,  169  Ind.  269, 

N.  E.  457,  124  A.  S.  R.  221;  Amcri-  82  N.  E.  457,  124  A.  S.  R.  221;  Ste- 

can  Railway-Frog  Co.,  101  Mass.  398,  vens  v.  Carter,  27  Ore.  553,  40  Pac. 

3  Am.  Rep.  377;  State  v.  Sherwood,  1074,  31  L.R.A.  342;  State  v.  Oates, 

16  Minn.  221,  2  Am,  Rep.  116;  State  86  Wis.  634,  57  N.  W.  296,  39  A.  S.  R. 

V.  Smith,  43  Okla.  231,  142  Pac.  408,  912. 

L.R.AJ916A  832;  Stevens  v.  Carter,  Note:  31  L.R.A.  344. 

27  Ore.  553,  40  Pac.  1074,  31  L.R.A.  15.  Note:  31  L.R.A.  345, 

342;  Fitehugh  v.  Custer,  4  Tex.  391,  16.  Goff  v.  Wilson,  32  W.  Va.  393, 

51  Am.  Dee.  728;  State  v.  Oates,  86  9  S.  E.  26,  3  L.R.A,  58.     See  supra, 

Wis.  634,  67  N.  W.  296,  39  A.  S.  R.  par.    121   et   seq.,   as    to   mandamus 

912.  against  the  governor  generally. 

Notes:    12   Am.   Dec.   28;   60   Am.  17.  People  v.  Olds,  3  Cal.  167,  58 

Dec  773:  89  Am.  Dec.  735;  31  L.R.A.  Am.  Dec.  398;  State  v.  Johnson,  30 
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if  the  statute  on  which  the  relator's  title  and  appointment  to  the 
office  in  question  is  based  is  unconstitutional  mandamus  to  compel 
the  surrender  of  the  office  should  not  issue. *^  The  commission  or 
certificate  of  election  to  the  office  in  dispute  and  qualification  there- 
under is  prima  facie  title  to  the  office  and  the  courts  will  not  in  a 
mandamus  proceeding  to  compel  the  surrender  of  the  office  to  the 
holder  go  behind  the  commission  or  certificate.^*  The  statutory 
summary  remedy  to  recover  possession  of  the  books,  records,  etc.,  of 
a  public  office  are  generally  regarded  as  cumulative  and  not  as  neces- 
sarily abolishing  the  use  of  the  common  law  remedy  by  mandamus ;  *® 
still  where  the  statutory  remedy  is  under  the  circumstances  of  the 
case  entirely  adequate,  this  has  been  considered  a  sufficient  reason 
for  denying  the  wTit.*  The  proceedings  to  compel  the  surrender 
of  the  insignia  of  the  office  are  properly  brought  on  the  relation  of 
the  attorney  general  without  making  the  rightful  incumbent  a  party, 
as  the  purpose  of  the  action  is  to  enforce  the  performance  of  a  public 
duty  the  interest  in  which  is  common  to  the  whole  community.* 

187,  Prior  Position  of  Respondent  as  Officer. — According  to  the 
better  view,  if  the  possession  of  the  books,  records,  etc.,  of  an  office 
was  not  acquired  by  the  respondent  by  virtue  of  his  position  as  a 
public  officer  de  facto  or  de  jure,  mandamus  will  not  lie  to  compel 
him  to  surrender  the  same.*  And  it  has  been  held  that  mandamus 
will  not  lie  to  compel  a  private  person  to  deliver  the  pleadings,  papers, 
and  files  in  a  case  pending  in  a  certain  court  to  one  who  claims  to 
have  been  the  de  jure  and  de  facto  clerk  of  said  court  since  its 
organization,  although  it  be  alleged  that  such  person  wrongfully 
obtained  possession  of  said  papers  and  files  by  pretending  to  act  as 
the  clerk  of  said  court,  under  claim  of  the  right  to  said  office.*  On 
the  other  hand,  to  authorize  the  issuance  of  mandamus  to  compel 
the  surrender  of  the  records,  etc.,  of  the  office  it  is  not  necessary, 
it  seems,  that  the  respondent  should  have  occupied  and  secured  the 
property  sought  to  be  recovered  as  an  incumbent  de  j  ure ;  it  is  suffi- 
cient that  his  possession  was  acquired  while  acting  as  an  incumbent 

Fla.  433,  11  So.  845,  18  L.R.A.  410;  342;  State  v.  Gates,  86  Wis.  634,  57 

Hanna  v.  Young,  84  Md.  179,  35  Atl.  K  W.  296,  39  A.  S.  R.  912. 

674,  57  A.  S.  R.  :^6,  34  L.R.A.  55;  Note:  L.R.A.1915A  833. 

St.  Louis  County  Court  v.  Sparks,  10  20.  Note:  31  L.R.A.  355. 

Mo.  117,  45  Am.  Dec.  355.  1.  People  v.  Olda,  3   CaL   167,  58 

Notes:    31    L.R.A.    363;    1   L.R.A.  Am.  Dec.  398. 

(N.S.)  588.  Note:  31  L.R.A.  362. 

18.  State  V.  Jones,  66  Ohio  St.  453,  2.  State  v.  Johnson,  30  Fla.  433,  11 
64  N.  E.  424,  90  A.  S.  R.  502.  So.  845,  18  L.R.A.  410. 

19.  State  V.  Johnson,  30  Fla.  433,  3.  Notes:  31  L.R.A.  361;  35  L.R.A. 
11  So.  845,  18  L.R.A.  410;  State  v.  (N.S.)   528. 

Smith,  43  Okla.  231,  142  Pac.  408,  4.  State  v.  Cline,  29  Okla.  157,  116 
L.R.A.1915A  832;  Stevens  v.  Carter,  Pac.  767,  Ann.  Cas.  1913A  481,  36 
27  Ore.  553,  40  Pac.  1074,  31  L.R.A.    L.R.A. (N.S.)  527. 
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do  facto.*  And  according  to  the  view  taken  in  some  cases  it  seems 
that  mandamus  will  lie  against  one  who  obtains  the  records,  etc., 
of  an  office  to  compel  their  surrender  though  the  possession  was 
obtained  wrongfully  or  clandestinely,  and  not  by  reason  of  his  occu- 
pancy of  the  office  even  as  an  officer  de  facto.* 

188.  Sufficiency  of  Title  of  Relator  Generally.— A  prima  facie 
right  or  title  on  the  part  of  the  relator  to  the  office  is  all  that  is 
necessary,  or  in  fact  involved,  in  mandamus  proceedings  to  compel 
the  surrender  of  the  insignia,  etc.,  of  the  office.  This  is  so  for  the 
reason  that  a  prima  facie  title  to  a  public  office  confers  a  right  to 
exercise  its  functions,  and  a  right  to  the  possession  of  the  insignia 
and  property  thereof,  and  upon  such  prima  facie  title  the  court  will 
compel  the  delivery  of  the  insignia  and  property,  in  order  that  the 
functions  and  duties  of  the  office  mav  be  exercised.'  And  for  this 
reason  the  judgment  directing  the  defendant  to  surrender  the  office 
is  not  conclusive  in  subsequent  proceedings  to  test  the  actual  title 
to  the  office.^  On  the  other  hand,  a  clear  prima  facie  right  to  the 
office  must  be  shown.* 

189.  Ineligibility  to  Office. — ^Where  a  statute  provides  that  an 
incumbent  of  an  office  shall  hold  the  office  until  his  successor  is 
elected  and  qualified  this  gives  him  a  colorable  title  after  the  expira- 
tion of  his  original  term,  and  if  it  is  found  in  a  proper  proceeding 
that  his  alleged  successor  is  ineligible,  he  would  have  a  private  inter- 
est in  the  term  which  would  entitle  him  to  hold  over.*®  On  the  other 
band,  when  a  commission  or  certificate  of  election  has  been  issued 
to  another,  who  has  qualified  thereunder,  it  is  the  duty  of  an  incum- 
l)ent  of  a  public  office,  at  the  expiration  of  his  term,  to  surrender 
the  office  to  his  successor;  and  should  he  then  desire  to  contest  the 
eligibility,  election,  or  qualification  of  the  person  so  holding  the 
commission  or  certificate,  he  may  do  so  by  proceeding  in  the  manner 
prescribed  by  law  for  determining  contested  claims  to  office,  but  he 
cannot  do  so  in  mandamus  proceedings  to  compel  the  surrender  of 
the  office.** 

6.  Notes:  31  L.R.A.  361;  35  L.R.A.  Note:  31  L.R.A.  349,  362. 

(N.S.)  529.  10.  Tavlor  v.  Sullivan,  45  Minn.  309, 

6.  Notes :  31  L.R.A.  361 ;  35  L.R.A.  47  N.  W.  802,  22  A.  S.  R.  729,  11 
(N.S.)  529.  IaR.A.  272;  Stevens  v.  Carter,  27  Ore. 

7.  State  V.  Johnson,  30  Pla.  433,  11  553,  40  Pac  1074,  31  L.R.A.  342. 
So.  845, 18  L.R. A.  410 ;  State  v.  John-  11.  State  v.  Johnson,  30  Pla.  433, 
son,  35  Fla.  2,  16  So.  786,  31  L.R.A.  11  So.  845,  18  L.R.A.  410;  State  v. 
357 ;  State  v.  Sherwood,  15  Minn.  221,  Johnson,  36  Pla.  2,  16   So.  786,  31 
2  Am.  Rep.  116.  L.R.A.  357 ;  Couch  v.  State,  169  Ind. 

Note :  31  L.R.A.  349.  269,  82  N..  E.  467,  124  A,  S.  R.  221 ; 

8.  State  V.  Gates,  86  Wis.  634,  57    State  ▼.  Sherwood,  15  Minn.  221,  2 
N.  W.  296,  39  A.  S.  R.  912.  Am.  Rep.  116;  Stevens  v.  Carter,  27 

Note :  31  L.R.A.  349.  Ore.  553,  40  Pao.  1074,  31  L.R.A.  342. 

9.  People  V.   Olds,  3  Cal.  167,  68       Note:  L.R.A.1915A  833. 

Am.  Dec.  398. 

263 


SS  l&O,  191  MANDAMUS  18  R.  C.  L. 

190.  Demand  and  Refusal. — Ordinarily  in  order  that  a  writ  of 
mandamus  may  issue,  there  must  have  been  a  refusal  to  do  that 
which  was  the  object  of  the  writ  to  enforce,  either  in  direct  terms 
or  by  circumstances  distinctly  showing  an  intention  in  the  party  not 
to  do  the  act  required,**  and  this  rule  will  ordinarily  apply  where 
the  surrender  of  the  insignia,  etc.,  of  an  office  is  sought  to  be  enforced 
by  mandamus.** 

Restoration  after  Removal 

191.  In  General. — ^Where  the  attempted  removal  of  an  officer  is 
void,  mandamus  has  been  upheld  as  a  proper  remedy  to  compel  his 
reinstatement  or  restoration.**  And  though  it  appears  to  be  the  view 
of  the  English  judges,  when  an  officer  has  been  merely  suspended 
from  duty,  but  not  removed  from  office,  that  mandamus  does  not  lie 
to  restore  him  to  the  active  exercise  and  discharge  of  his  official 
powers  and  duties,**  the  American  courts  hold  otherwise,  as  the  same 
reasons  given  to  sustain  this  remedy  in  cases  of  removal  apply  with 
equal  force  where  the  occupant  of  an  office  has  been  illegally  sus- 
pended.** In  case  of  the  wrongful  removal  of  an  officer  a  suit  for 
his  salary  is  not  an  adequate  remedy,  because  that  does  not  restore 
him  to  the  office,  and  the  public  is  interested  in  having  official  duties . 
performed  by  those  whose  duty  it  is  to  perform  them,  and,  if  they 
are  ousted  without  authority,  it  is  in  the  public  interest  and  conducive 
to  peace  and  good  government  that  they  shall  be  speedily  restored 
by  a  mandamus.*' 

12.  See  supra,  par.  37.  A.  S.  R.  788,  16  L.R.A.  413;  Milliken 

13.  Note:  31  L.R.A.  348.  v.  Weatherford,  54  Tex.  388,  38  Am. 

14.  State  V.  Hempstead,  83  Conn.  Rep*  629;  Dew  v.  Sweet  Spring  Dist 
654,  78  Atl.  442,  Ann.  Cas.  1912A  Court,  3  Hen.  &  M.  (Va.)  1,  3  Am. 
927;  Delahanty  v.  Wamer,  75  111.  185,  Dec.  639;  Bunting  v.  Willis,  27  Grat. 
?0  Am.  Rep.  237;  Metsker  v.  Neally,  (Va.)  144,  21  Am.  Rep.  338;  Srhmul- 
41  Kan.  122,  21  Pac.  206,  13  A.  S.  R.  bach  v.  Speidel,  50  W.  Va.  553,  40 
269 ;  Prince  v.  Skillin,  71  Me.  361,  36  S.  E.  424,  55  L.R.A.  922. 

Am.  Rep.  325;  St.  Lonis  County  Court  Notes:   89  Am.  Dec.   732;   140   A. 

V.  Sparks,  10  Mo.  117,  45  Am.  Dec.  S.   R.   197;   1  L.R.A.(N.S.)    588;   19 

355;  State  v.  Atlantic  City,  52  N.  J.  L.R.A. (N.S.)    53;   12   Ann.   Cas.   14; 

L.   332,  19   Atl.   780,  8  L.R.A.  697;  Ann.  Cas.  1912A  930. 

People  V.  Best,  187  N.  Y.  1,  79  N.  E.  As  to  mandamus  to  restore  an  attor- 

890, 116  A.  S.  R.  586, 10  Ann.  Cas.  58 ;  ney  wrongfully   disbarred,  see  infra, 

Doyle  V.  Raleigh,  89  N.  C.  133,  45  Am.  par.  264. 

Rep.  677 ;  State  v.  Baldwin,  77  Ohio  St.  15.  Note :  19  L.R.A. (N.S.)  79. 

532,  83  N.  E.  907,  12  Ann.  Cas.  10, 19  16.  Metsker  v.  Neally,  41  Kan.  122, 

L.R.A.(N.S.)  49;  Chace  v.  Providence,  21  Pac.  206,  13  A.  S.  R..269. 

36  R.  L  331,  89  Atl.  1066,  Ann.  Cas.  Notes:  19  L.R.A.(N.S.)  79;  12  Ann. 

1916C  1257;  Geter  v.  Campbell-Town  Cas.  16. 

Warehouse  Tobacco  Inspection,  1  Bay  17.  State  v.  Baldwin,  77  Ohio  St. 

(S.  C.)  354,  1  Am.  Dec  621;  State  v.  532,  83  N.  E.  907,  12  Ann.  Cas.  10, 

Hewitt,  3  S.  D.  187,  52  N.  W.  875,  44  19  L.R.A.  (N.S.)  49. 
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192.  Effect  of  Appointment  or  Election* of  a  Successor. — ^In  some 
cases  it  is  held  that  the  fact  that  an  attempt  has  been  made  by  elec- 
tion or  appointment  to  fill  the  office  from  which  the  relator  was  ille- 
gally removed  and  the  functions  of  the  office  are  being  exercised  by 
such  appointee  does  not  prevent  the  issuan<^  of  the  writ,^^  And  it 
has  been  held  that  the  person  appointed  to  fill  the  alleged  vacancy 
caused  by  the  wrongful  removal  is  not  a  necessary  party  to  the 
proceedings  to  compel  the  relator's  restoration  to  office.^*  Other 
authorities,  however,  take  tlie  view  that  when  the  office  from  which 
an  official  has  been  ousted  has  been  filled  by  an  election  or  appoint- 
ment giving  an  apparent  color  of  title,  and  the  successor  is  actually 
in  the  office,  mandamus  will  not  lie  to  restore  the  ousted  official  until 
the  title  to  the  office  has  been  settled  by  quo  warranto  proceedings, 
or  other  statutory  substitute.*®  One  of  the  controlling  reasons  why 
mandamus  will  not  issue  to  restore  to  an  office  one  claiming  title 
to  it  when  another  claims  title  under  color  of  right  and  is  in 
possession  is  because  in  such  proceeding  the  adverse  claimant  has 
no  opportunity  to  be  heard  in  defense  of  his  title ;  *  still  it  has  been 
held  that  where  an  application  for  a  writ  of  mandate  to  compel 
the  applicant's  reinstatement  in  an  office  from  which  he  claims  to 
have  been  illegally  removed  is  made,  and  the  incumbent  of  the  office 
and  others  intervene,  the  intervention  does  not  destroy  their  right  to 
insist  that  the  title  to  the  office  cannot  be  tried  on  mandamus.*  On 
the  other  hand,  where  the  ouster  is  absolutely  void,  clearly  without 
legal  warrant  or  in  total  disregard  of  law,  and  the  successor  obtains 
not  even  a  color  of  title  to  the  office,  or  the  proceedings  are  plainly 
had  in  bad  faith  and  hence  are  absolutely  void,  the  appointment 
or  election  of  the  successor  is  a  mere  nullity,  and  mandamus  will 
lie  to  restore  one  to  an  office  from  which  he  was  illegally  ousted. 
An  occupant  of  an  office  having  no  color  of  title  cannot  claim  the 
office  against  one  ousted  from  it  and  having  a  clear  legal  title  to  it. 
The  title  de  jure  draws  to  it  possession  de  facto,  and  mandamus  is 

18.  Metsker  v.  Neally,  41  Kan.  122,  244 ;  St.  Louis  County  Court  v.  Sparks, 
21  Pac.  206,  13  A.  S.  R.  269;  State  19  Mo.  117,  45  Am.  Dec.  355;  People 
V.  Atlantic  City,  52  N.  J,  L.  332,  19  v.  New  York  Infant  Asylum,  122  N. 
Atl.  780,  8  LJI.A.  697;  Dew  v.  Sweet  JT.  190,  25  N.  E.  241,  10  L.R»A.  381; 
Sprinff  Difft.  Court,  3  Hen.  &  M.  (Va.)  People  v.  Board  of  Police  ComVs,  174 
1,  3  Am.  Deo.  639;  Schmulbach  v.  N.  Y.  450,  67  N.  E.  78,  95  A.  S.  R. 
Speidel,  50  W.  Va.  553,  40  S.  E.  424,  596. 

55L.R.A.  922.  Notes:    1    L.R.A.(N.S.)     588;    19 

Notes:  19LJl.A.(N.S.)  60;12  Ann.  UR.A.(N.S.)   58;   12  Ann.   Cas.  17; 

Cas.  17 ;  7  Eng.  Rul.  Cas.  330.  Ann.  Cas.  1912A  930, 

19.  State  V.  Atlantic  Citv,  52  N.  J.  1.  State  v.  Hempstead,  83  Conn. 
L.  332, 19  Atl.  780,  8  L.R.A.  697.    .  554,  78  AtL  442,  Ann.   Cas.   1912A 

20.  State  v.  Hempstead,  83  Conn.  927. 

564,  78  Atl.  442,  Ann.  Cas.  1912A  2.  People  v.  Board  of  Police  Corners, 
927;  State  v.  Barker,  116  la.  96,  89  174  N.  Y.  450,  67  N.  E.  78,  95  A.  S. 
N.  W.  204,  93  A.  S.  R.  222,  57  L.R.A.    R.  596. 
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the  proper  remedy  to  rest'ore  him  to  his  office,  since  there  is  no  title 
to  try.* 

193.  Discretionary  Power  of  Removal  and  Removal  for  Cause.— > 

Where  discretionary  power  of  removal  or  discharge  is  conferred  upon 
a  particular  officer  it  is  well  settled  that  his  action  in  the  exercise  of 
his  power  cannot  be  questioned  by  the  courts  in  mandamus  pro- 
ceedings to  compel  restoration  to  the  office  or  employment,*  and  this 
rule  has  frequently  been  applied  in  case  of  removals  by  the  heads  of 
executive  departments  of  both  the  federal  and  state  governments.* 
When  the  power  of  removal  is  for  particular  causes  the  removing 
power  is  the  sole  judge  of  the  sufficiency  of  the  evidence  to  justify 
the  removal,  and  its  action  cannot  be  questioned  in  mandamus  pro- 
ceedings to  compel  restoration.*  The  ppwer  of  removal,  however, 
conferred  in  general  terms  has  been  held  not  to  authorize  an  arbi- 
trary exercise  of  such  power. ^  If  the  power  of  removal  is  restricted, 
as  ivhen  it  is  limited  to  removals  for  particular  causes  or  after  a  hear- 
ing on  charges,  etc.,  and  is  not  properly  pursued,  the  action  may  be 
relieved  against  by  mandamus.* 

194.  Discretion  and  General  Grounds  for  Denial  of  Writ. — The 
court  has  to  a  certain  extent  a  judicial  discretion  with  regard  to  the 
awarding  of  the  writ,*  and  this  rule  applies  where  the  writ  is  sought 
to  restore  the  relator  to  an  office  from  which  he  has  been  wrongfully 
removed.**  So  the  writ  will  not  issue  if  the  result  to  be  obtained 
would  be  useless  or  nugatory,**  and  this  has  been  considered  suffi- 
cient reason  for  denying  it  when  the  removal  was  merely  irregular 
and  the  officer,  if  restored,  would  be  immediately  subject  to  removal.** 
If  the  relator  was  entitled  to  a  regular  trial  on  charges  before  removal, 

3.  State  V.  Hempstead,  83  Conn.  554,       7.  Milliken  v.  Weatherford,  54  Tex. 
78   Atl.   442,   Ann.   Caa.   1912A   927.    388,  38  Am.  Rep.  629. 

See  also  Metsker  v.  Neally,  41  Kan.  Note:  19  L.R.A.(N.S.)  70. 

122,  21  Pac.  206,  13  A.  S.  R.  269.  8.  Diillam  v.  Willson,  53  Mich.  392, 

Notes :  12  Ann.  Cas.  17 ;  Ann.  Cas.  19  N.  W.  112,  51  Am.  Rep.  128 ;  Com. 

1912A  930.  V.  Slifer,  25  Pa.  St.  23,  64  Am.  Dec. 

4.  Ex  parte  Hennen,  13  Pet.  230,  680;  Geter  v.  Gampbell-Town  Ware- 

10  U.  S.  (L.  ed.)  138;  State  v.  John-  house  Tobacco  Inspection,  1  Bay   (S. 
son,  30  Fla.  433,  11  So.  845,  18  L.R.A.  C.)    354,  1  Am.   Dec.   621;   State   v. 
410;   Trainor  v.   Board  of  Auditors,  Hewitt,  3  S.  D.  187,  52  N.  W.  876, 
89  liTich.  162,  50  N.  W.  809, 15  L.R.A.  44  A.  8.  R.  788,  16  L.R.A.  413. 
195.  Note:  19  L.R.A.(N,S.)  70. 

Note:  19  L.R.A.(N.S.)  68.  9.  See  supra,  par.  52  et  seq. 

6.  Note:  19  L.R.A.(N.S.)  52.     See  16,  Note:    19    L.R.A.(N.S.)    60    et 

supra,  par.  113  et  seq.,  as  to  manda-  seq. 

mus  against  executive  officers  of  the  11.  See  supra,  par.  53. 

state  or  federal  government  generally.  12.  St.     Louis     Coimty     Court     v» 

6.  State   V.   Johnson,   30   Fla.   433,  Sparks,  10  Mo.  117,  45  Am.  Dec.  355. 

11  So.  845, 18  L.R.A.  410.  Notes:  19  L.R.A.(N.S.)  50;  12  Amu 
Notes:  19  L.R.A.(N.S.)  72;  12  Ann.  Cas.  16. 

Cas.  16. 
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but  was  removed  without  trial,  the  fact  that  he  may  be  subject  to 
be  immediately  removed  after  due  trial  is  not  ground  for  denial 
of  the  writ,  because  the  only  presumption  that  can  be  made  is  that 
the  removing  officer  will  give  the  relator  a  fair  trial  to  which  he  is 
entitled  and  make  an  honest  investigation  of  any  charges  against 
him.*'  Where  subsequently  to  the  time  of  the  application  for  the 
writ  the  term  of  the  relator's  office  has  expired,  the  writ  will  not 
issue.**  And  the  writ  will  not  issue  to  reinstate  a  removed  officer 
in  his  office  where  the  office  itself  has  in  good  faith  been  abolished, 
notwithstanding  the  writ  would  have  been  granted  in  case  of  the 
continued  existence  of  the  office.**  Although  a  return  to  the  alter- 
native writ  is  insufficient,  yet  if  it  appears  thereby  that  the  relator 
ought  not  to  be  restored  the  peremptorj'^  writ  will  be  denied.**  To 
entitle  the  removed  officer  to  restoration  to  his  office  upon  the 
ground  that  he  has  been  illegally  removed  therefrom,  he  is  bound 
to  show  that,  prior  to  his  removal,  he  was  lawfully  an  incumbent 
of  such  office  by  a  clear  legal  title,*^  and  he  must  show  clearly  that 
the  removal  was  in  fact  illegal.**  And  it  has  been  held  that  since 
the  object  to  be  accomplished  by  a  writ  of  mandamus  is  not  to 
determine  controversies,  but  simply  to  enforce  a  clear,  specific,  legal 
right,  when  such  right  depends  only  upon  questions  of  law,  the 
writ  will  not  issue  where  the  material  question  of  facts  is  in  dispute.** 
Upon  the  question  whether  the  ineligibility  of  the  relator  to  hold  the 
office  from  which  he  was  wrongfully  removed  is  a  ground  for  deny- 
ing him  aid  by  way  of  mandamus  the  courts  are  not  in  accord,*** 
though  the  better  view  seems  to  be  that  his  ineligibility  is  ground 
for  denying  the  mandate.*  If  an  officer  who  has  been  ousted  with- 
out warrant  of  law  and  for  no  sufficient  cause  from  an  office  which 
he  had  a  legal  right  to  hold,  and  is  entitled,  ujgon  undisputed  facts 
and  law,  to  reoccupy,  neglects  to  apply  promptly  for  a  mandamus  to 
restore  him  to  such  office,  and  delays  without  sufficient  excuse  or 
explanation  to  seek  the  remedy,  the  writ  will  be  refused  because  of 
laches.*  And  it'  bae  been  held  that  if  an  officer  is  removed  from 
his  office  and  retired  on  a  pension,  he,  by  failing  for  more  than 

13.  Note:  19  L.R.A.(N.S.)  51.  18.  Note:  19  L.R.A.(N.S.)  62. 

14.  Notes:    12    Am.    Dec.    31;    19  19.  Note:  19  L.R.A.(N.S.)  64. 
L.R.A.(N.S.)  50,  80.  20.  Note:  19  L.R.A.(N.S.)  75. 

15.  Notes:  19  L.B.A.(N.S.)  76;  12  1.  Bunting  v.  Willis,  27  Grat.  (Va.) 
Ann.  Cas.  16.  144,  21  Am.  Rep.  338. 

16.  Note:  19  L.R.A.(N.S.)  50.  Note:  19  L.R.A.(N.S.)  75. 

17.  Bunting  v.  Willis,  27  Grat.  2.  Notes:  19  L.R.A.(N.S.)  66;  12 
(Va.)  144,  21  Am.  Rep.  3.38.  See  also  Ann.  Cas.  18.  See  infra,  par.  286,  as 
People  V.  New  York  Infant  Asylum,  to  when  laches  is  ground  for  denial 
122  N.  Y.  190,  25  N.  E.  241, 10  L.R.A.  of  writ 

381. 

Notes:  19  L.R.A.(N.S.)  62;  12  Ann. 
Cas.  15. 
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three  months  to  protest  and  by  receiving  his  pension  money,  sur- 
rendering the  paraphernalia  of  his  office,  seeking  and  receiving  other 
employment,  and  by  his  silence  when  steps  are  taken  to  fill  his  place, 
waives  his  right  to  object  to  his  removal  and  to  prosecute  proceedings 
for  his  reappointment.' 

XI.  Election  Matters 

195.  In  General. — Where  the  duties  of  officers  of  election  are 
strictly  ministerial,  they  may  be  compelled  by  mandamus  to  proceed 
with  the  performance  of  such  duties.*  So  mandamus  will  lie  to 
enforce  a  citizen^s  right  to  inspect  and  copy  the  records  of  election 
officers,  but  until  it  is  shown  that  the  right  to  inspect  such  records 
or  to  make  memoranda  proper  to  be  made  has  been  denied,  a 
writ  should  not  issue  requiring  the  respondent  to  allow  memoranda 
and  notes  to  be  made.*  Where  a  statute  merely  requires  certain 
commissioners  to  receive  and  keep  in  their  official  custody  election 
returns,  the  performance  of  such  duty  involves  no  consideration  by 
them  of  the  legality  of  the  election,  nor  does  it  permit  them  to  raise 
tlie  question  of  such  legality  on  mandamus  as  a  reason  for  not  per- 
forming such  duty.*  On  the  other  hand,  the  general  rule  that 
mandamus  will  not  issue  to  control  officers  in  the  exercise  of  discre- 
tion or  judgment  is  fully  applicable  to  election  officers  in  the  absence 
of  statute  enlarging  the  scope  of  the  writ.'  There  is  no  constitu- 
tional objection,  however,  to  the  enlargement  by  statute  of  the  scope 
of  the  writ  as  applied  to  election  officers,  so  as  to  enable  the  court 
to  review  and  control  by  such  process  the  action  of  such  officers 
though  discretionary  or  quasi  judicial  in  character.®  When  it  is  no 
longer  within  the  power  of  the  election  officers  to  perform  the  act 
sought  to  be  enforced  the  writ  will  not  issue.  Thus  mandamus  will 
not  be  issued  requiring  the  judges  and  clerks  of  election  to  count 
ballots  wrongfully  rejected  by  them  when  such  ballots  are  beyond 

3.  People  V.  Board  of  Police,  174  5.  Gleaves  v.  Teiyy,  93  Va.  491,  25 
N.  Y.  460,  67  N.  E.  78,  95  A.  S.  R.  S.  E.  552,  34  L.R.A.  144.  As  to  the 
596.  enforcement  by  mandamus  of  the  right 

4.  State  V.  Gibbs,  13  Fla.  55,  7  Am.  to  inspect  pnblic  records  generally,  see 
Rep.  233;  Franklin  County  v.  State,  supra,  par.  160  et  seq. 

24  Fla.  55,  3  So.  471,  12  A.   S.  R.  6.  Franklin  County  v.  State,  24  Fla. 

183;  Johnston  v.  State,  128  Ind.  16,  55,  3  So.  471,  12  A.  S.  R.  183. 

27  N.  E.  422,  25  A.  S.  R.  412,  12  7.  State  v.  Deane,  23  Fla.  121,  1 

L.R.A.  235;  State  v.  Houston,  40  La.  So.   698,   11   A.    S.   R.   343.     As   to 

Ann.  393,  4  So.  50,  8  A.  S.  R.  532;  control    of    discretionary    powers    by 

Detroit   v.    Rush,   82    Mich.   532,   46  mandamus,  see  supra,  par.  38  et  seq. 

N.  W.  951,  10  L.R.A.  171  (mandamus  8.  Marcum  v.  Lincoln,  etc..   Ballot 

to  compel  a  controller  of  a  city  to  take  Com'rs,  42  W.  Va.  263,  26  S.  E.  281, 

necessary  preliminary^  steps  in  prepar-  36  L.R.A.  296 ;  Boggess  v.  Buxton,  67 

ing  booth,  etc.,  for  election).  W.  Va.  679,  69  S.  E.  367,  21  Ann. 

Notes:  89  Am.  Dec.  735;  25  A.  S.  Cas.  289. 
R.  415. 
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their  control  and  have  heen  returned  to  the  county  clerk.*  So  after 
the  term  of  the  respondent's  office  has  expired  and  he  in  consequence 
has  no  authority  to  perform  the  act  sought  to  be  enforced  the 
writ  will  not  issue.*^  In  directing  election  officers  as  to  their  duty 
the  court  may  direct  them  to  proceed  under  prior  laAvs  instead 
of  following  an  unconstitutional  statute;  mandamus  proceedings  for 
the  purpose  are  not  premature  because  no  demand  has  been  made 
and  refused  or  the  time  arrived  when  it  is  the  duty  of  the  officers 
to  act.^*  Ordinarily  when  the  regularity  of  party  conventions  and 
the  decision  of  political  tribunals  are  called  in  question  the  courts 
will  not  go  back  of  the  action  of  such  tribunals  or  conventions,  as 
to  hold  otherwise  would  be  for  the  court  to  assume  power  to  super- 
vise and  review  the  organization  of  political  conventions,  practically 
to  organize  them,  and  in  the  absence  of  any  statute  conferring  juris- 
diction, the  courts  will  not  interfere  with  matters  relating  to  the 
government  of  a  political  party,  but  will  accept  as  final  the  decision 
of  a  party  tribunal  in  any  matter  over  which  it  has  jurisdiction.^* 
196.  Appointment  of  Managerial  Election  Officers. — Mandamus 
has  frequently  been  upheld  as  a  proper  remedy  to  compel  perform- 
ance by  officers  of  their  duty  with  respect  to  the  appointment  of  mana- 
gerial officers  of  an  election.**  Thus  it  has  been  held  that  the  duty 
imposed  upon  a  public  officer  of  appointing  managerial  election 
officers  to  be  selected  from  the  several  political  parties  is  so  far  minis- 
terial that  a  mandate  may  issue  to  compel  him  to  appoint  a  member 
of  one  of  the  parties,  where  he  has  arbitrarily  refused  to  appoint  any 
iuember  of  such  party  but  has  appointed  persons  all  of  whom  are 
members  of  the  opposite,  part/.**     And  when  it  is  made  tlie  duty 

9.  Fox  V.  McDonald,  101  Ala.  51,  393,  4  So.  50,  8  A.  S.  R.  632;  State 
13  So.  416,  46  A.  S.  R.  98,  21  L.R.A.  v.  St.  Louis  Public  Schools,  134  Mo. 
529;  State  v.  Russell,  34  Neb.  116,  51  296,  36  S.  W.  617,  66  A.  S.  R.  503; 
N.  W.  465,  33  A.  S.  R.  625,  15  L.R.A.  Boggess  v.  Buxton,  67  W.  Va.  679,  69 
740.  S.  E.  367,  21  Ann.  Cas.  289. 

10.  State  V.  Board  of  State  Can-  14.  State  v.  Houston,  40  La.  Ann. 
vassers,  32  Mont.  13,  79  Pac.  402,  4    393,  4  So.  50,  8  A.  S.  R.  532. 

Ann.  Cas.  73 ;  Holdermann  v.  Schane,  In  State  v.  St.  Louis  Public  Schools, 

56  W.  Va.  11,. 48  S.  E.  512,  3  Ann.  134  Mo.  296,  35  S.  W.  617,  56  A.  S.  R. 

Cas.  170.  503,  it  is  held  that  if  a  board  of  school 

11.  State  V.  Wrightson,  56  N.  J.  L.  directors  is  guilty  of  gross  abuse  of 
126,  28  Atl.  66,  22  L.R.A.  548.  discretion  in  selecting,  for  purely  par- 

12.  Moody  V.  Trimble,  109  Ky.  139,  tisan  purposes,  judges  and  clerks  from 
68  S.  W.  504,  50  L.R.A.  810;  Marcum  the  same  political  party  to  conduct  an 
V.  Lincoln,  etc..  Counties  Ballot  Comers,  election  of  members  of  such  school 
42  W.  Va.  263,  26  S.  E.  281,  36  L.R.A.  board,  and  arbitrarily  refuses  to  select 
296;  Boggess  v.  Buxton,  67  W.  Va.  election  officers  from  different  political 
679,  69  S.  E.  367,  21  Ann.  Cas.  289.  parties,   the   supreme  court   may,   by 

Note:  21  Ann.  Cas.  296.  mandamus,  compel  such  board  to  re- 

See  Electtions,  vol.  9,  p.  1070.  scind  the  selection  of  election  officers 

13.  State  V.  Houston,  40  La.  Ann.   so  made,  and  to  select  them  from  the 
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of  an  officer,  such  as  the  clerk  of  a  court,  to  appoint  as  judges  of 
elections  to  represent  a  political  party  the  persons  certified  to  him 
for  appointment  by  the  chairman  or  executive  committee  of  the  sev- 
eral parties,  it  has  been  held  that,  in  case  of  a  factional  split  in 
the  party  and  the  certification  by  each  faction  of  different  persons 
for  such  appointment,  the  appointing  ofiicer  is  not  the  exclusive  judge 
as  to  which  faction  is  the  true  representative  of  the  party,  and  his 
decision  may  be  reviewed  on  mandamus  proceeding  to  compel  the 
appointment  of  the  person  designated  by  one  faction.** 

197.  Registration  of  Voters. — The  question  whether  mandamus 
will  lie  to  control  the  action  of  election  ofiicers  in  refusing  to  register 
a  voter  or  striking  his  name  from  the  list  of  voters  depends  upon 
whether  their  action  in  this  respect  is  to  be  considered  quasi  judicial 
or  not.  Ordinarily  in  the  registration  of  voters  election  officers  act 
purely  ministerially  and  if  an  applicant  to  be  registered  makes  a 
proper  statement  and  the  oath  or  affirmation,  the  officers  have  no 
discretion  or  right  to  refuse  to  register  him  and  may  be  compelled 
to  do  so  by  mandamus ;  *•  still  though  the  law  makes  it  their  duty 
to  do  so  yet  if  on  refusal  the  voter  applies  to  a  court  for  a  mandate 
and  it  then  clearly  appears  that  he  had  no  right  to  be  registered  and 
was  not  in  fact  a  qualified  voter,  it  seems  that  the  writ  will  not  be 
granted.*'  If  their  action  in  striking  off  a  name  is  judicial  in  char- 
acter, as  where  they  are  authorized  to  strike  off  the  name  of  a  voter 
on  proof  of  his  disqualification,  mandamus  will  not  lie  to  compel 
them  to  restore  a  name  which  they  have  stricken  off.*® 

198.  Calling  Elections  Generally. — Where  the  duty  to  call  an  elec- 
tion is  ministerial  in  its  character  and  there  is  no  controversy  as 
to  the  existence  of  the  facts  upon  which  the  call  of  the  election  is 
based,  the  officer  may  be  compelled  by  mandamus  to  make  the  call.** 
Thus,  mandamus  will  lie  to  compel  a  city  council  to  order  an  elec- 
tion for  the  recall  of  some  of  its  members  sought  to  be  removed 
from  office,  in  the  manner  provided  by  the  city  charter,  upon  the 
presentation  of  petitions  requesting  such  an  election,   where  they 

different  political  parties,  though  this  19.  Sauls  v.  Freeman,  24  Fla.  209, 

method  of  selection  was  not  expressly  4  So.  525,  12  A.  S.  R.  190;  People 

enjoined  by  law.  v.   Brooklyn,  77   N.   Y.   503,   33   Am. 

15.  Boggess  v.  Buxton,  67  W.  Va.  Rep.  659;  State  v.  South  Kingstown, 
679,  69  S.  E.  367,  21  Ann.  Cas.  289.  18  R.  I.  258,  27  Atl.  599,  22  L.R.A, 

16.  People  v.  State  Board  of  Can-  65;  State  v.  Summers,  33  S.  D.  40, 
vassers.  129  N.  Y.  360,  29  N.  E.  345,  144  N.  W.  730,  Ann.  Cas.  1916B  860, 
14  L.R.A.  646.  50  L.R.A.(N.S.)  206;  Sansom  v.  Mer- 

17.  People  v.  State  Board  of  Can-  ccr,  68  Tex.  483,  5  S.  W.  62,  2  A.  S. 
vassers,  129  N.  Y.  360,  29  N.  E.  345,  R.  505;  State  v.  Tausick,  64  Wash.  69, 
14  L.R.A.  646.  116   Pac.   651,   35   L.R.A.(N.S.)    802. 

18.  Weeden   v.   Richmond,   9   R.   L  Note:  50  L.R.A.{N.S.)  216,  229. 
128,  98  Am.  Deo.  373.    See  Elections,  See   Elections,  vol.   0,   pp.   1000- 
vol.  9,  p.  1022.  1001. 
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are  duly  filed  and  there  are  no  objections  to  their  sufficiency ;  *®  and 
the  same  is  true  as  regards  an  election  upon  the  question  of  dimin- 
ishing the  corporate  limits  of  a  municipality,  to  be  called  on  the 
petition  of  a  certain  number  of  the  qualified  voters  of  the  territory 
to  be  excluded.*  The  jurisdiction  of  a  court  to  compel  town  officers 
to  call  a  new  election  for  a  member  of  the  general  assembly,  as 
required  by  statute,  is  not  defeated  by  the  fact  that  each  house  is 
the  judge  of  the  elections  and  qualifications  of  its  members,  and 
that  the  ordering  of  a  new  election  may  involve  the  question  of  the 
validity  of  a  prior  election.  Though  in  such  a  case  the  general 
assembly  will  be  the  final  judge  of  the  election  and  qualification 
of  its  members,  and  may  refuse  to  seat  the  person  elected  at  the 
new  election,  this  is  not  ground  for  denying  the  writ.*  On  the  other 
hand,  where  the  determination  of  the  sufficiency  of  the  petition 
required  by  statute  to  be  signed  by  qualified  voters  is  intrusted  to 
the  officer  who  must  pass  upon  or  certify  to  the  sufficiency  of  the 
petition  before  an  election  is  to  be  directed,  he  exercises  a  quasi 
judicial  function  in  passing  on  its  sufficiency,  and  hia  decision 
adjudging  the  petition  insufficient  cannot  ordinarily  be  reviewed  on 
mandamus  proceedings  to  compel  him  to  call  the  election  or  certify 
that  the  petition  is  sufficient,  provided  he  has  not  acted  arbitrarily 
and  in  bad  faith.*  Again,  though  the  duty  to  call  an  election  may 
exist,  a  mandate  to  compel  the  call  will  not  necessarily  issue.  The 
court  in  determining  whether  to  issue  the  writ  or  not  exercises  its 
discretion,  and  where  the  enforcement  of  this  duty  would  be 
vain  or  useless,  the  court  may  in  the  exercise  of  its  discretion  refuse 
the  writ.*  And  when  the  purpose  of  the  election  is  to  submit, 
under  the  initiative  and  referendum  to  the  electors  of  a  municipal- 
ity, the  question  as  to  whether  a  particular  ordinance  shall  be  enacted, 
it  has  been  held  that  the  writ  will  be  denied  if  the  ordinance  would 
be  invalid  if  adopted.*  Where  a  statute  provides  for  the  calling 
of  an  election  to  determine  whether  the  county  seat  shall  be  changed 
on  petition  of  a  certain  number  of  the  registered  voters  of  the  county, 
the  fact  that  a  judge  before  whom  mandamus  proceedings  are  insti- 
tuted to  compel  the  election  to  be  called  in  pursuance  of  a  petition 
was  a  signer  of  the  petition  does  not  disqualify  him  to  sit.*    Where 

20.  State  v.  Houston,  94  Neb.  445,  68  Tex.  488,  5  S.  W.  62,  2  A.  S.  R. 

143  N.  W.  796,  50  L.R.A.(N.S.)  227.  505. 

Notes:46L.R.A.(N.S.)  9;50L.R.A.  4.  Dane  v.   Dirby,   54  Me.   95,   89 

(N.S.)  229.  Am.  Dec.  722. 

1.  Sansom  ▼.  Mercer,  68  Tex.  488,  6.  State  v.  White,  36  Kev.  334,  136 
5  S.  W.  62,  2  A.  S.  R.  505.  Pac.  110,  50  L.R.A.(N.S.)   195. 

2.  State  v.  South  Kingstown,  18  R.  6.  Sauls  v.  Freeman,  24  Fla.  209, 
I.  258,  27  Atl.  599,  22  L.R.A.  65.  4   So.   525,   12   A.    S.   R.  190.     See 

3.  Dunham  v.  Ardery,  43  Okla.  619,  Judges,  vol.  15,  p.  526  et  seq.,  as  to 
143  Pac.  331,  Ann.  Cas.  1916 A  1148,  disqualification  of  judges. 
L.R.A.1915B  232;  Sansom  v.  Mercer, 

271 


§  199  MANDAMUS  18  R.  C.  L. 

a  statute  provides  for  an  election  to  diminish  the  corporate  limits 
of  a  municipality  on  the  petition  of  a  certain  number  of  qualified 
voters  of  the  territory  sought  to  be  excluded,  the  petitioners  have  such 
a  special  interest  as  will  entitle  them  to  maintain  mandamus  pro- 
ceedings to  compel  the  call  of  the  election.'  A  relator  has  no  stand- 
ing in  court  to  compel  the  holding  of  an  election  under  an  earlier 
law  because  the  later  one  is  unconstitutional  where  the  earlier  one 
is  subject  to  the  same  objection  although  his  pleadings  do  not  show 

that  fact.® 

199.  Questioning  Constitutionality  of  Apportionment  Acts, — ^It  is 
generally  recognized  that  tlie  constitutionality  of  legislative  appor- 
tionment acts  are  subject  to  review  by  the  courts,*  and  such  review 
may  be  had  in  mandamus  proceedings  to  compel  the  secretatry  of 
state  or  other  proper  officer  to  call  a  general  election  in  accordance 
with  an  earlier  apportionment  when  the  later  statute  attempting  to 
make  a  change  in  this  respect  is  unconstitutional.^®  When  there 
have  been  several  successive  apportionment  acts  all  of  which  are 
clearly  unconstitutional  the  court  may  direct  the  calling  of  the 
election  in  accordance  with  the  last  act  which  it  deems  clearly 
constitutional.^^  Still  whore  in  such  proceedings  the  effect  of  set- 
ting aside  an  apportionment  act  would  be  to  cause  every  subsequent 
act  to  be  brought  before  the  courts  for  review  which  might  happen 
at  a  critical  time,  to  originate  the  greatest  confusion  as  to  an  impend- 

7.  Sansom  v.  Mercer,  68  Tex.  488,  restrain  the  officers  from  holding  an 
6  S.  W.  62,  2  A.  S.  R.  505.  election  in  accordance  with  an  uncon- 

8.  State  V.  Menaugh,  151  Ind.  260,  stitutional  apportionment  act,  as  the 
51  N.  E.  117,  257,  43  L.R.A.  408.  entire   object   of  such   a  suit   is   the 

9.  See  Elections,  vol.  9,  p.  1002.  assertion   and  protection   of  political 

10.  Parker  v.  State,  133  Ind.  178,  as  contradistin^ished  from  personal 
32  N.  E.  836,  33  N.  E.  119,  18  L.R.A.  or  property  rights.  Fletcher  v.  Tuttle, 
567;  McPheraon  v.  Blacker,  92  Mich.  151  111.  41,  37  N.  E.  683,  42  A.  S.  R. 
377,  52  N.  W.  469,  31  A.  S.  R.  587,  220,  25  L.R.A.  143.  But  see  State  v. 
16  L.R.A.  476;  Houghton  County  v.  Cunningham,  83  Wis.  90,  53  N.  W. 
Blacker,  92  Mich.  638,  52  N.  W.  951,  35,  35  A.  S.  R.  27,  17  L.R.A.  146; 
16  L.R.A.  432 ;  Giddings  v.  Blacker,  State  v.  Cunningham,  81  Wis.  440,  51 
93  Mich.  1,  62  N.  W.  944,  16  L.R.A.  N,  W.  724,  15  L.R.A.  561.  In  connec- 
402;  State  v.  Stoddard,  25  Nev.  452,  tion  "wath  the  Wisconsin  cases  it  is  to 
62  Pac.  237,  51  L.R.A.  229;  State  v.  be  noted  that  the  statute  had  abol- 
Wrightson,  66  N.  J.  L.  126,  28  Atl.  isbed  the  distinction  between  actions 
56,  22  L.R.A.  548;  People  v.  Rice,  135  at  law  and  suits  in  equity,  and  as 
N.  Y.  473,  31  N.  E.  921,  16  L.R.A.  suggested  in  the  Illinois  case  this  may 
836;  Sherrill  v.  O'Brien,  188  N.  Y.  in  fact  have  influenced  the  court  in 
185,  81  N.  E.  124,  117  A.  S.  R.  841;  assuming  jurisdiction  to  issue  the  in- 
State  V.  Cunningham,  81  Wis.  440,  51  junction. 

N.  W.  724,  15  L.R.A.  561;  State  v.        11.  Giddings  v.   Blacker,  93  Mich. 
Cunningham,  83  Wis.  90,  53  N.  W.    1,  52  N.  W.  944, 16  L.R. A.  402 ;  People 
35,  35  A.  S.  R.  27,  17  L.R.A.  145.    v.  Rice,  135  N.  Y.  473,  31  N.  E.  921, 
In   this   connection   it  has   been   held    16  L.R.A.  836. 
that   a  bill  in   equity  will  not  lie  to 
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ing  election  with  a  possible  total  suppression  of  it,  and  at  all  events 
to  continue  in  force  an  act  containing  greater  inequalities  than  the 
one  attacked  is  of  itself  sufficient  to  induce  the  court  to  say  that 
only  in  a  case  of  plain  and  gross  violation  of  the  spirit  and  letter  of 
the  constitution  should  it  exercise  such  power.^*  And  of  course  the 
court  cannot  go  further  than  declare  an  apportionment  act  unconsti- 
tutional leaving  the  legislature  free  to  enact  one  that  does  conform 
to  the  constitution.** 

200.  Placing  Candidate's  Name  on  Ballot — ^The  election  laws  in 
the  several  jurisdictions  provide  as  a  general  rule  for  an  official 
ballot  with  recognition  of  political  parties  and  representation  of 
candidates  thereunder,  the  candidates  nominated  by  the  several  par- 
ties to  be  certified  to  the  officers  charged  with  the  preparation  of  the 
ballots,**  and  undoubtedly,  as  a  general  rule,  the  duty  of  such  officers 
to  place  the  names  of  the  candidates  duly  certified  to  them  is  minis- 
terial merely  and  they  may  be  compelled  by  mandamus  to  perform 
their  duty  in  this  respect ;  *•  and  it  has  been  held  under  a  primary 
election  law  providing  for  the  issuance  of  a  certificate  of  nomination 
to  the  successful  candidate  that  the  issuance  of  such  certificate  until 
set  aside  by  some  proper  proceeding  conclusively  determines  the  right 
of  the  holder  to  have  his  name  placed  on  the  official  ballot,  and  the 
election  officers  have  no  power  to  withdraw  the  certificate  for  alleged 
mistake  in  issuing  it  and  therefore  mandamus  will  issue  to  compel 
the  placing  of  such  nominee's  name  on  the  official  ballot. *•  It  has 
frequently  happened,  however,  in  case  of  a  split  in  a  political  party 
that  different  sets  of  candidates  are  certified  to  the  officers  by  each 
faction  and  demand  made  upon  them  that  each  be  recognized  in 
the  preparation  of  the  ballot  as  the  regular  party  nominees.  Under 
such  circumstances  the  view  is  taken  by  some  courts  that  it  is  the 
duty  of  the  officers  to  place  the  names  of  the  candidates  certified  by 
each  faction  on  the  ballot  and  that  the  courts  are  without  power  on 
proceeding  for  mandamus  by  the  candidates  of  one  faction  to  deter- 
mine which  faction  is  the  true  representative  of  the  party  and  compel 
the  officer  to  give  representation  to  one  faction  alone  as  the  candi- 
dates of  that  party.* ^    Other  courts  take  the  view  that  the  election 

12.  State  v.  Stoddard,  25  Nev.  452,  15.  Marcnm  r.  Lincoln,  etc.,  Coun- 
62  Pae.  237,  51  L.R. A.  229 ;  People  ties  Ballot  Com'rs,  42  W.  Va.  263,  26 
V.  Rice,  135  N.  Y.  473,  31  N.  E.  921,    S.  E.  281,  36  L.R.A.  296. 

16  L.R.A.  836.  16.  State  v.  Goff,  129  Wis.  668,  109 

13.  Parker  v.  State,  133  Ind.  178,  N.  W.  628,  9  L.R.A.(N.S.)  916  and 
32  N.  E.  836,  33  N.  E.  119,  18  L.R.A.    note. 

567.  17.  Shields  v.  Jacob,  88  Micb.  164, 

14.  See  Elections,  vol.  9,  p.  1046  50  N.  W.  105, 13  L.R. A.  760 ;  Stepheu- 
et  seq.,  as  to  preparation  of  official  son  v.  Board  of  Election  Comers,  118 
baUots  generally.  Mich.  396,  76  N.  W.  914,  74  A.  S.  R. 
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officers  are  intrusted  with  the  power  to  determine  which  of  the  rival 
factions  is  the  party  representative,  and  that  their  determination  is 
final  and  the  courts  have  no  power  in  mandamus  proceedings  to 
review  their  decision  and  require  them  to  place  the  names  of  the 
other  candidates  on  the  ballot  as  representing  the  party.**  Still 
other  courts  take  the  view  that  they  have  the  power  themselves  to 
determine  as  to  which  faction  is  the  representative  of  the  party  and 
compel  by  mandamus  the  election  officers  to  give  representation  to 
the  candidates  in  accordance  with  their  decision.**  And  it  has  been 
held  that  though,  in  the  absence  of  statute  enlarging  the  scope  of 
the  writ  of  mandamus,  the  decision  of  the  election  officers  upon  the 
question  as  to  which  of  two  factions  is  representative  of  the  political 
party  cannot  be  reviewed  by  the  court  in  mandamus  proceeding  to 
compel  them  to  place  on  the  ballot  as  representative  of  the  party 
candidates  certified  to  them  by  the  faction  which  they  have  held  not 
to  be  the  true  representative  faction,  still  a  provision  in  the  election 
laws  that  a  mandamus  shall  lie  to  compel  an  election  officer  to 
perform  legally  any  duty  required  of  him  was  intended  to  enlarge 
the  scope  of  the  writ  in  election  matters  and  enable  the  court  thereon 
to  review  the  quasi  judicial  determination  of  the  officers  as  to  which 
faction  was  representative  of  the  party.*®  In  this  connection  it  haa 
been  held  that  though  a  proceeding  for  a  writ  of  mandamus  to 
compel  the  placing  of  the  name  of  a  candidate  under  the  party 
denomination  of  a  certain  political  party  upon  an  election  ballot  is 
prematurely  brought  where  the  names  of  candidates  have  not,  at  the 
time  of  the  institution  of  the  proceeding,  been  certified  to  the  county 
auditor,  still  the  questions  raised  may  be  considered  and  decided 
by  the  court  when  of  great  public  importance.*  And  in  case  ot 
nominations  under  a  primary  election  law  it  has  been  held  that  man- 
damus may  issue  to  determine  which  candidate  should  be  represented 
by  an  official  ballot,  even  before  the  time  for  the  printing  of  the 
ballot  arrives.*     And  it  has  beea  held  that  the  supreme  court  has 

402,  42  L.R. A.  214 ;  Phelps  v.  Piper,  ties  Ballot  Comers,  42  W.  Va.  263,  26 

48  Neb.  724,  67  N.  W.  755,  33  L.R.A.  S.   E.   281,   36   L.R.A.   296    (holding, 

53.  however,  that  to  entitle  the  relator  to 

Note:  21  Ann.  Cas.  298.  the  writ  he  must  show  a  clear  right 

18.  Sims  V.  Daniels,  57  Kan.  552,  to  have  his  name  placed  on  the  ballot, 
46  Pac.  952,  35  L.R.A.  146.  and  tliat  he  had  failed  to  make  such 

19.  State  V.  Metcalf,  18  S.  D.  393,  a  case).  See  also  Boggess  v.  Buxtoo, 
100  N.  AV.  923,  67  L.R.A.  331:  State  67  W.  Va.  679,  69  S.  E.  367,  21  Ann. 
v.  Superior  Court,  60  Wash.  370,  111  Cas.  289,  explaining  and  applying  the 
Pac.  233,  140  A.  S.  R.  925.     See  also  Marcum  case  above. 

McDonald  v.  Hinton,  115  Cal.  484,  46       1.  State  v.  Superior  Court,  60  Wash. 
Pac.  870,  35  L.R.A.  152.  370,  111  Pac.  233,  140  A.  S.  R.  925. 

Notes:  52  L.R.A.(N.S.)  437;  21  2.  State  v.  Goff,  129  Wis.  668,  109 
Ann.  Cas.  297.  N.  W.  628,  9  L.R.A.(N.S.)  916. 

"1.  Marcum  v.  Lincoln,  etc.,  Coun- 
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jurisdiction  under  its  general  powers  to  issue  the  writ  of  mandamus 
to  control  thereby  the  action  of  the  county  auditor  in  determining 
the  names  to  be  placed  on  an  official  ballot,  where  there  is  not  suffi- 
cient time  to  enable  the  county  judge  to  whom  the  statute  gives  juris- 
diction to  act,  and  have  his  action  reviewed  on  appeal  prior  to  the 
election.*  For  the  reason  that  a  candidate  for  office  has  no  right 
to  have  his  name  appear  more  than  once  on  the  ballot,*  it  has  been 
held  that  mandamus  to  compel  the  name  of  a  candidate  who  has 
been  nominated  by  two  parties  to  be  placed  twice  on  the  official 
ballot  cannot  be  granted  merely  because  such  double  printing  is  not 
prohibited  by  statute.* 

201.  Reception  of  Ballots. — ^Tn  the  reception  of  votes  the  election 
officers  perform  purely  ministerial  duties.  So,  when  a  voter  at  an 
election  offers  his  vote  to  the  inspectors,  and,  if  challenged,  takes 
the  preliminary  oath,  and,  after  answering  fully  the  questions  touch- 
ing his  right  to  vote,  offers  to  take  the  general  oath,  it  is  the  absolute 
duty  of  the  inspectors  to  receive  his  vote  and  they  may  be  compelled 
to  do  so  by  mandamus,*  but  if  upon  his  application  for  a  mandamus 
it  should  appear,  upon  facts,  not  disputed,  that  he  was  not  a  qualified 
voter,  the  court  would  not  grant  the  writ,  thus  permitting  tibe  voter 
to  commit  a  crime,  for  the  sole  reason  that  the  law  makes  it  the  duty 
of  the  officers  to  take  the  vote.' 

202.  Canvass  and  Determination  of  Result  of  Elections  Gener- 
ally.— The  duty  imposed  upon  a  board  or  officer  to  announce  or 
determine  the  result  of  an  election  in  so  far  as  it  involves  ministerial 
acts  may  be  enforced  by  mandamus.*  And  where  in  case  of  a  tie 
vote  it  is  the  duty  of  the  officers  to  decide  the  result  by  ballot,  they 
may  be  compelled  by  mandamus  to  perform  this  duty,*  And  it  has 
been  held  that  the  duty  to  declare  the  result  of  a  local  option  election 
may  be  imposed  by  statute  upon  a  county  court  under  a  constitutional 
provision  which  vests  it  with  "such  other  powers  and  duties  as  may 
be  prescribed  by  law,"  the  performance  of  which  may  be  enforced 
by  mandamus.^*    The  making  of  a  canvass  of  the  votes  by  a  canvass- 

3.  State  V.  Metcalf,  18  S.  D.  393,  27  N.  E.  422,  25  A.  S.  R.  412,  12 
100  N.  W.  923,  67  L.R.A.  331.  L.R.A.    236;    McHenry   v.    State,   91 

4.  See  Elections,  vol.  9,  p.  1066.  Miss.  562,  44  So.  831, 16  L.R.A.  (N.S.) 

5.  State  V.  Anderson,  100  Wis.  623,  1062;   State  v.  Board  of  State  Can- 
76  N.  W.  482,  42  L.R.A.  239.  vassers,  159  Wis.  216,  150  N.  W.  542, 

6.  People  v.  State  Board   of  Can-  Ann.  Cas.  1916D  159. 
vassers,  129  N.  Y.  360,  29  N.  E.  345,       Note:  98  A.  S.  R.  888. 

14  L.R.A.  646.  9.  Johnston  v.  State,  128  Ind.  16, 

7.  People  V.   State  Board  of  Can-    27  N.  E.  422,  25  A.  S.  R.  412,  12 
vassers,  129  N.  Y.  360,  29  N.  E.  345,   L.R.A.  235. 

14  L.R.A.  646.     See  supra,  par.  58,  10.  State  v.  Richardson,  48  Ore.  309, 

as  to  use  of  mandamus  in  furtherance  85  Pac.  225,  8  L.R.A.  (N.S J  362.    See 

of  an  unlawful  act.  infra,  par.  229  et  seq.,  as  to  mandamus 

8.  Johnston  v.  State,  128  Ind.  16,  to  inferior  courts  and  judicial  officers. 

275 


203  MANDAMUS  18  B.  C.  L. 

ing  board  or  officers  in  the  first  instance  is  a  ministerial  act  which 
may  be  compelled  by  mandamus  where  there  is  a  refusal  to  perform 
the  duty  in  accordance  with  the  requirements  of  the  statute.^^  And 
where  the  return  of  a  county  canvassing  board  shows  that  it  has 
counted  a  certain  number  of  ballots  which  are  shown  to  be  illegal 
by  a  sample  ballot  attached  to  the  return,  such  board  may  be  com- 
pelled by  mandamus  to  correct  its  statement  of  the  result  by  omit- 
ting from  the  count  ballots  like  the  sample.**  It  has  also  been 
held  that  a  writ  of  mandamus  will  lie  to  compel  the  state  canvass- 
ing board,  in  making  its  canvass,  to  disregard  a  return  which,  although 
proper  and  valid  on  its  face,  is  alleged  without  contradiction  to 
contain  the  result  of  an  illegal  and  erroneous  canvass  by  a  board 
of  county  canvassers  in  excess  of  its  jurisdiction  and  in  violation 
of  its  ministerial  duties,  and  which  if  acted  on  will  alter  the  result  of 
the  election.*' 

203.  Control  or  Review  of  Discretionary  or  Judicial  Functions. — 
Where  the  officers  upon  whom  devolves  the  duty  of  determining 
the  result  of  an  election  act  as  a  quasi  judicial  tribunal  with  full 
authority  to  hear  and  determine,  their  determination  is  not  subject 
to  reWew  on  mandamus  proceeding  to  control  their  action,  that  is, 
while  they  may  be  compelled  to  act  the  court  will  not  direct  them 
as  to  how  they  sliall  act.'*  And  in  so  far  as  their  decision  is  purely 
judicial  and  it  appears  that  they  have  kept  within  their  jurisdiction, 
notwithstanding  it  might  appear  to  another  tribunal  that  their  judg- 
ment was  not  sound,  and  that  their  decisions  were  erroneous,  yet  no 
writ  of  mandamus  would  lie  to  oblige  them  to  adopt  any  other  mode 
of  decision  than  that  which  their  own  judgment  would  sanction.** 
On  the  other  hand,  in  the  determination  of  the  result  of  the  election 
such  officers  do  not  in  all  respects  act  purely  judicially.  Their 
discretion  is  limited  by  legal  restraints;  and  being  inferior  magis- 
trates of  a  mixed  character,  even  though  they  should  confine  them- 
selves within  the  bounds  of  their  jurisdiction,  yet  they  must  be  sub- 
ject to  the  visitorial  jurisdiction  of  the  proper  courts  to  regulate 
and  correct  them  in  the  exercise  of  their  power.     If  they  act  from 

11.  Franklin   County   v.    St^te,   24   14  L.R.A.  624. 

Fla.  55,  3  So.  471,  12  A.  S.  R.  183;  13.  People  v.  Rice,  129  N.  Y.  449, 

Lewis  V.   Marshall   County,   16  Kan.  29  N.  E.  355,  14  L.R.A.  643. 

102,  22  Am.  Rep.  275;   Brewster  v.  14.  State  v.  Deaiie,  23  Fla.  121,  1 

Sherman,  195  Mass.  222,  80  N.  E.  821,  So.  698,  11  A.   S.  R.  343;   State  v. 

11  Ann.  Cas.  417;  State  v.  Elder,  31  Bruce,  3  Brev.    (S.  C.)    264,  6  Am. 

Neb.  169,  47  N.  W.  710, 10  L.R. A.  796 ;  Dec.  576 ;  Arberry  v.  Beavers,  6  Tex. 

People  V.  Board  of  County  Canvassers,  457,  55  Am.  Dec.  791. 

120  N.  Y.  395,  29  N.  E.  327. 14  L.R. A.  Note :  Ann.  Cas.  1912C  1259. 

624;  People  v.  Rice,  129  N.  Y.  449,  15.  State  v.   Gibbs,  13   Fla.  65,  7 

29  N.  E.  355,  14  L.R.A.  643.  Am.  Rep.  233 ;  State  v.  Bruce,  3  Brev. 

12.  People  V.  Board  of  County  Can-  (S.  C.)  264,  6  Am.  Dec.  576. 
vassers,  129  N.  Y.  395,  29  N.  E.  327, 
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undue  motives,  or  gross  error,  or  misconception  of  the  subject,  the 
court  may  lawfully  interpose,  to  prevent  a  faihire  of  justice,  and 
promote  the  public  welfare.**  Thus  if  they  neglect  to  examine  and 
include  returns  duly  and  legally  made,  without  attempting  to  pass 
upon  the  sufficiency  of  the  return,  they  but  partially  perform  what 
they  are  required  by  law  to  do,  and  may  be  required  by  means  of 
the  process  of  mandamus  to  perform  their  full  duty.*'  So  where 
they  have  no  authority  to  go  behind  the  returns  as  to  matters  affect- 
ing the  conduct  of  the  election,  and  nevertheless  reject  returns  duly 
made  for  fraud  in  the  conduct  of  the  election,  they  violate  their 
ministerial  duty  with  respect  to  the  canvass,  and  may  be  compelled 
to  perfornr  it  by  mandamus.*® 

204.  Where  Granting  of  Writ  Would  Be  Useless.— The  writ  of  man- 
damus will  not  be  granted  to  revise  or  compel  a  canvass  if  it  is 
manifest  that  it  must  be  vain  and  fruitless,  or  cannot  have  a  benefi- 
cial effect.**  Thus  where  the  ballots  cast  at  the  election  were  void 
for  defect  in  form,  mandamus  will  not  be  granted  to  compel  a  can- 
vass of  the  vote.**  And  if  the  election  was  in  fact  clearly  fraudu- 
lent and  illegal  this  has  been  considered  sufficient  reason,  in  the 
discretion  of  the  court,  for  denying  a  mandate  to  compel  a  canvass.* 
So  though  the  canvassing  of  the  votes  in  the  manner  specified  by 
statute  is  ministerial,  and  may  usually  be  enforced  by  mandamus, 
stiH  it  has  been  held  that  if  the  statute  directing  such  matter  is 
unconstitutional  as  in  case  of  a  statute  authorizing  cumulative  vot- 
ing, the  court  will  not  by  mandamus  require  the  canvassing  board 
to  canvass  the  vote  as  required  by  such  a  statute;  the  reason  given 
for  this  is  that  a  mandate  to  such  effect  would  be  useless,  and  while 
the  duties  of  the  canvassing  board  are  purely  ministerial,  yet,  in 
view  of  the  unconstitutionality  of  the  statute,  it  would  stultify  itself 
to  command  even  a  ministerial  board  to  observe  it.* 

205.  Reassembling  of  Canvassing  Board. — The  election  officers  or 
board  cannot  evade  their  duties  by  adjourning  without  taking  the 

16.  State  V.  Bruce,  3  Brev.  (S.  C.)  1.  State  v.  Stevens,  23  Kan.  456, 
264,  6  Am.  Dec.  576.  33  Am.  Rep.  175,  distinguishing  Lewis 

17.  State  V.  Gibbs,  13  Fla.  55,  7  v.  Marshall  County,  16  Kan.  102,  22 
Am.  Rep.  233.  Am.   Rep.  275    (where   on   a  county 

18.  Franklin  County  v.  State,  24  seat  election  2947  votes  were  cast  while 
Fla.  55,  3  So.  471,  12  A.  S.  R.  183;  in  fact  there  were  only  800  legal  vot- 
Lewis  V.  Marshall  "County,  16  Kan.  ers  in  the  county).-  See  also  People 
102,  22  Am.  Rep.  275.  v.  State  Board  of  Canvassers,  129  N. 

19.  Wilson  V.  Blake,  169  Cal.  449,  Y.  360,  29  N.  E.  345,  14  L.R.A.  646 
147  Pac.  129,  Ann.  Cas.  1916D  205;  (referring  to  authorities  in  other  ju- 
Rosenthal  v.  State  Board  of  Canvass-  risdictions  and  citing  with  approval 
ers,  50  Kan.  129,  32  Pac.  129,  19  the  above  case  of  State  v.  Ste\'ens). 
L.R.A.  157.  2.  Maynard  v.  Board  of  Canvassers, 

Note:  Ann.  Cas.  1912C  1259.  84  Mich.  228,  47  N.  W.  756, 11  L.R.A. 

20.  Wilson  v.  Blake,  169  Cal.  449,   332. 
147  Pac.  129,  Ann.  Cas.  1916D  205. 
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action  required  by  law  and  as  a  general  rule  mandamus  will  lie  to 
compel  them  to  reassemble  and  perform  their  duty.'  Thus,  where 
the  canvassing  board  meets  and  adjourns  sine  die,  without  having 
made  any  canvass,  it  may  be  required  by  mandamus  to  reassemble 
and  make  a  canvass.*  So  where  election  officers,  after  certifying  the 
result  of  an  election  to  be  a  tie  vote,  adjourn  without  determining 
by  lot  the  person  entitled  to  the  office,  they  may  be  compelled  by 
mandamus  to  reassemble  and  take  the  action  required  by  law.* 
Where,  however,  the  officers  after  meeting  as  required  by  law  have 
adjourned  sine  die  after  having  made  only  a  partial  canvass,  the 
authorities  are  not  in  accord  upon  the  question  whether  they  may 
be  required  by  mandamus  to  reassemble  and  make  a  complete  can- 
vass.* Some  of  the  authorities  adopt  the  view  that  if  the  canvass- 
ers have  in  fact  made  a  canvass,  though  an  incomplete  one,  and 
adjourned  sine  die,  they  are  as  a  board  of  canvassers  functus  officio, 
and  no  longer  have  any  right  or  power  to  act  further  as  a  board 
of  canvassers,  and  are  therefore  not  amenable  to  the  process  of  man- 
damus, the  object  of  which  is  to  compel  the  perforn^ance  of  a  duty 
which  has  been  neglected  and  which  they  still  have  the  power  to 
perform.'  Other  authorities,  and  this  seems  to  be  the  better  view, 
consider  an  incomplete  canvass  on  the  same  footing  as  a  total  failure 
to  make  a  canvass  in  the  first  instance,  and  hold  that  the  writ  may 
issue  to  compel  the  canvassers  to  reassemble  and  make  a  complete 
canvass  of  all  the  returns;  in  this  connection  it  being  their  duty 
to  canvass  all  the  returns,  they  as  truly  fail  to  discharge  this  duty 
by  canvassing  only  a  part,  and  refusing  to  canvass  the  others,  as  by 
refusing  to  canvass  any.  And  a  candidate  has  as  much  right  to 
insist  upon  a  canvass  of  all  the  returns  as  he  has  of  any  part,  and 
may  be  prejudiced  as  much  by  a  partial  as  by  a  total  failure.®  How- 
ever, when  the  canvassing  board  has  in  fact  made  a  canvass  of  the 
returns,  in  accordance  with  the  returns  as  actually  made  to  them, 
and  have  adjourned  sine  die,  they  have  then  fully  performed  their 

3.  Johnston  v.  State,  128  Ind.  16,  Rep.  233;  Lewis  v.  Marshall  County, 
27  N.  E.  422,  25  A.  S.  R.  412,  12  16  Kan.  102,  22  Am.  R«p.  275;  Rosen- 
L.R.A.  235;  Lewis  v.  Marshall  County,  thai  v.  State  Board  of  Canvassers,  50 
16  Kan.  102,  22  Am.  Rep.  275.  Kan.  129,  32  Pac.  129,  19  L.R.A.  157; 

4.  Lewis  V.  Marshall  County,  16  State  v.  Pigott,  97  Miss.  599,  54  So 
Kan.  102,  22  Am..  Rep.  275.  257,  Ann.  Cas.  1912C  1254 ;  People  v. 

5.  Johnston  v.  State,  128  Ind.  16,  Board  of  County  Canvassers,  129  N 
27  N.  E.  422,  25  A.  S.  R.  412,  12  Y.  395,  29  N.  E.  327,  14  L.R.A.  624;' 
L.R.A.  235.  Holdermann  v.  Sehane,  56  W.  Va.  11, 

6.  Notes:  89  Am.  Dec.  735;  Ann.  48  S.  E.  512,  3  Ann.  Cas.  170  (re- 
Cas.  1912C  1257.  See  Elections,  vol.  ferring  to  and  approvini?  an  earlier 
9,  p.  1111  et  seq.  case). 

7.  Notes :  89  Am.  Dec.  735 ;  22  Am,  Notes :  89  Am.  Dec   735 ;  22  Am 
Rep.  279;  98  A.  S.  R.  889;  Ann.  Cas.  Rep.  279;  98  A.  S.  R.  889:  Ann.  Cas. 
1912C  1259.  1912C  1257. 

8.  State  V.  Gibbs,  13  Fla.  55,  7  Am. 
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'  functions  and  they  cannot  be  compelled  by  mandamus  to  reassemble 
and  recanvass  in  accordance  with  amended  returns,  whereby  an  error 
in  the  original  returns  is  sought  to  be  corrected  by  the  returning 
officers;  in  such  a  case  the  canvassing  board  has  no  authority  of  its 
own  will  to  reassemble  and  make  a  recanvass  in  accordance  with  the 
new  returns  and  the  court  cannot  compel  it  to  perform  and  thus 
give  validity  to  an  act  which  the  board  has  no  power  to  do.*  And 
if  the  term  of  office  of  the  members  of  the  canvassing  board  hafi 
expired  and  others  have  succeeded  to  their  office,  they  cannot  of 
course  be  compelled  to  reassemble ;  this  is  in  pursuance  of  the  general 
rule  that  mandamus  cannot  issue  after  the  expiration  of  tlie  respond- 
ent's term  of  office,  as  to  a  duty  which  he  had  refused  or  failed  to 
perform  during  his  term  and  which  he  has  no  power  to  perform 
after  the  termination  of  his  office.  ^* 

206.  Issuance  of  Certificates  of  Election. — ^Where  it  is  admitted 
that  the  relator  was  duly  elected  to  the  office  in  question  and  the 
respondents  on  whom  the  duty  of  issuing  a  certificate  of  election 
ia  imposed  improperly  and  illegally  withheld  their  certificate,  and 
there  is  no  other  legal  remedy  whereby  the  relator  can  obtain  ade- 
quate relief,  it  seems  beyond  doubt  that  he  is  entitled  to  a  writ  of 
mandamus  to  compel  the  issuance  of  the  certificate.**  In  such  a 
case  the  writ  of  quo  warranto  is  entirely  inadequate  because  although 
the  other  person  may  have  himself  unlawfully  intruded  into  the 
office  and  although  he  may  be  ousted  from  it  by  a  quo  warranto, 
yet  it  would  not  follow  that  the  person  entitled  to  the  certificate  of 
election  would  be  admitted  to  the  office,  the  certificate  of  election 
heing  esseritial  to  perfect  his  legal  title  to  the  office.**  The  fact  that 
other  proceedings  may  be  necessary  to  enable  the  relator  to  secure 
the  possession  and  emoluments  of  the  office,  after  ihe  certificate  of 
election  has  been  issued,  does  not  affect  his  right  to  secure  by  manda* 
mus  the  ordinary  and  proper  legal  evidence  of  his  prima  facie  right 
upon  which  he  may  be  enabled  to  prosecute  that  right  in  the  appro- 
priate form  of  proceeding.**  On  the  other  hand,  to  entitle  the  relator 
to  the  writ  his  right  to  the  certificate  must  be  clearly  shown,**  and  it 
has  been  held  that  one  who  is  ineligible  to  hold  an  office  will  not 

9.  Rosenthal  v.  State  Board  of  Can-  11.  State  v.  Gibbs,  13  Fla.  55,  7 
vassers,  50  Kan.  129,  32  Pac.  129,  19  Am.  Rep.  233;  Rosenthal  v.  State 
L.R.A.  157,  distinguishing  Lewis  v.  Board  of  Canvassers,  50  Kan.  129,  32 
Marshall  Coimty,  16  Kan.  102,  22  Am.  Pac.  129,  19  L.R.A.  157 ;  State  v. 
Rep.  275.  Bruce,  3  Brev.    (S.  C.)    264,  6  Am. 

10.  State  V.  Board  of  State  Can-   Dec.  576. 

vassers,   32   Mont.   13,   79   Pac.   402,       12.  State  v.  Bruce,  3  Brev.  (S.  C.) 

4  Ann.  Cas.  73;  Holdermann  v.  Schane,  264,  6  Am.  Dec.  576. 
56  W.  Va.  11,  48  S.  E.  512,  3  Ann.       13.  State  v.   Gibbs,   13   Fla.  65,   7 

Cas.  170.     See  supra,  par.  34,  as  to  Am.  Rep.  233. 

the  general  effect  of  expiration  of  term       14.  State  v.  Bruce,  3  Brev.  (8.  C.) 

of  office.  264,  6  Am.  Dec.  fi76. 

279 


207  MANDAMUS  18  E.  C.  L. 

be  granted  a  writ  of  mandamus  to  compel  the  canvassing  board  to 
issue  him  a  certificate  of  election  although  it  is  their  plain  ministerial 
duty  to  do  so.^** 

207.  Interest  of  Relator. — It  is  generally  held,  in  the  absence  of 
statute  to  the  contrary,  that  a  private  person  as  relator  may  enforce 
by  mandamus  a  public  right  or  duty  relating  to  elections  without 
showing  a  special  interest  distinct  from  the  interest  of  the  public.** 
And  under  statutes  providing  that  the  writ  of  mandamus  may  issue 
on  the  application  of  the  party  beneficially  interested,  it  has  been 
held  that  a  private  person  is  beneficially  interested,  and,  as  relator, 
may  enforce  by  mandamus  a  public  right  or  duty  relating  to  elec- 
tions, without  showing  an  interest  therein  different  from  the  interest 
of  the  public  at  large.*'  Thus,  it  has  been  held  that  an  elector  and 
taxpayer  has  a  sufficient  standing  to  enable  him  to  institute  a  man- 
damus proceeding  to  compel  the  call  of  an  election ;  ^^  so  it  has  been 
held  that  duly  qualified  electors,  though  not  themselves  candidates 
for  election,  may  institute  mandamus  proceedings  to  compel  the 
canvassing  board  to  perform  their  duties  in  making  a  canvass  of 
the  votes.*^  Likewise  it  has  been  held  that  a  voter  and  taxpayer  of 
a  town  in  which  an  election  has  been  held  to  decide  whether  licenses 
shall  be  issued  in  such  town  for  the  sale  of  intoxicating  liquors  is  a 
proper  party  to  sue  for  a  writ  of  mandamus  to  compel  the  registrars 
of  the  town  not  to  count  a  certain  ballot  cast  in  such  election.** 
In  some  jurisdictions,  however,  the  view  is  taken  that  a  private  person, 
as  relator,  cannot  enforce  by  mandamus  a  public  right  or  duty  relat- 
ing to  elections,  unless  he  shows  some  particular  right  or  privilege 
of  his  own  independent  of  that  which  he  holds  with  the  public  at 
large.^  If  the  act  sought  to  be  compelled  is  one  which  primarily 
affects  particular  persons  only  other  persons  cannot  sue  to  compel 
its  performance.  Thus  it  has  been  held  that  a  writ  of  mandamus 
cannot  be  demanded  by  one  citizen  on  behalf  of  another,  or  on  behalf 
of  a  number  of  others,  to  compel  a  board  of  county  commissioners 
to  grant  certificates  of  registration  to  which  such  other  persons  may 
be  entitled.* 

15.  People  v.  State  Board  of  Can-   N.  E,  355,  14  L.E.A.  643. 
vassers,  129  N.  Y.  360,  29  N.  E.  345,       Note:  11  Ann.  Cas.  419. 

14  L.R.A.  646.    After  one,  elected  to  17.  Note:  11  Ann.   Cas.  420. 

an  office,  has  secured  his  certificate  of  18.  Notes:  50  L.B.A,(N.S.)  230;  11 

election,  the  court  will  not  ordinarily  Ann.  Cas.  419. 

deny  him  a  writ  of  mandamus  to  com-  19.  People  v.  Rice,  129  N.  Y.  449, 

pef  the  surrender  to  him  of  the  in-  29  N.  E.  335,  14  L.R.A.  643. 

signia,  etc.,  of  the  office.     See  supra,.  20.  Brewster  v.  Sherman,  195  Mass. 

par.  178.  222,    80    N.    E.    821,    11    Ann.    Cas. 

16.  Brewster  v.  Sherman,  195  Mass.  417. 

222,  80  N.  E.  821,  11  Ann.  Cas.  4J7;        1.  Note:  11  Ann.  Cas.  419. 
People   V.   Rice,  129  N.   Y.   449,   29       2.  Note:  11  Ann.  Cas.  419. 
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XII.  Taxation  and  Assessments 

208.  Compelling  Leyy  of  Tax  to  Meet  Obligations.— It  is  an  estab- 
lished rule  that  where  the  debt  of  a  municipal  corporation  has  been 
reduced  to  judgment  and  the  judgment  creditor  has  no  other  means 
to  enforce  payment,  mandamus  is  the  appropriate  remedy  to  compel 
the  proper  officers  of  the  municipality  to  levy  and  collect  a  tax  for 
that  purpose,*  provided,  of  course,  that  the  municipality  has  the 
power  to  levy  a  tax  for  the  payment  of  its  judgments,*  and  it  seems 
that  there  is  no  authority  in  such  a  case  for  the  substitution  of  a 
bill  in  equity  and  injunction  for  the  writ  of  mandamus.^  80  a  man- 
damus may  issue  compelling  county  supervisors  to  levy  a  tax  of  a 
sufficient  amount  to  pay  a  judgment,  interest  and  costs  and  when 
collected  to  apply  it  accordingly.*  It  seems  that  a  simple  contract 
debt  cannot  be  made  tihe  basis  of  an  application  for  a  mandamus 
to  compel  the  levy  of  a  tax  by  a  municipal  corporation  for  its  pay- 
ment while  it  retains  its  form  as  a  simple  debt,'  unless  it  was  con- 
tracted under  a  law  or  vote  authx>rizing  such  proceeding  to  enforce 

3.  Riggs  V.  Johnson  County,  6  Wall.  70  A.  S.  R.  610;  Howard  v.  Huron, 

166,  18  U.  S.   (L.  ed.)  768;  Walkley  5  S.  D.  639,  59  N.  W.  833,  26  L.R.A. 

V.  Muscatine,  6  Wall.  481,  18  U.  S.  493. 

(L.  ed.)  930;  United  States  v.  Keokuk,       Notes:  18  Am,  Dec.  24/0;  98  A.  S. 

6  Wall.  614,  18  U.  S.  (L.  ed.)   933;  R.  883. 
United  States  v.  Keokuk,  6  Wall.  618,       See  also  Municipal  Corporations. 

18  U.  S.  (L.  ed.)  933;  Lee  County  v.  4.  Morgan  v.  Town  Clerk,  7  Wall. 
Rogers,  7  Wall.  175,  19  U.  S.  (L.  ed.)  610,  19  U.  S.  (L.  ed.)  202;  United 
162;  Davenport  v.  Lord,  9  Wall.  409,  States  v.  New  Orleans,  98  U.  S.  381, 

19  U.  S.    (L.  ed.)   704;  Washington  25  U.  S.  (L.  ed.)  225. 

County  V.  Durant,  9  Wall.  415,  19  U.  5.  Walkley   v.   Muscatine,   6  Wall. 

S.  (L.  ed.)  732;  Leavenworth  County  481, 18  U.  S.  (L.  ed.)  930. 

V.  Sellew,  99  U.  S.  624,  25  U.  S.  (L.  6.  Rock   Island   County   v.   United 

ed.)  448;  Block  v.  Bourbon  County,  States,  4  Wall.  435,  18  U.  S.  (L.  ed.) 

99  U.  S.  686,  25  U.  S.  (L.  ed.)  49i;  419;  Amy  v.  Barkholder,  11  Wall.  136, 

Louisiana  v.  New  Orleans,  108  U.  S.  20  U.  S.  (L.  ed.)  101. 

568,  2  S.  Ct.  955,  27  U.  S.   (L.  e^.)  Note:  98  A.  S.  R.  884. 

823;  Louisiana  v.  St,  Martin's  Police  7.  Heine  v.  Levee  Comers,  19  Wall. 

Jury,  111  U.  S.  716,  4  S.  Ct.  648,  28  655,  22  U.  S.   (L.  ed.)   223;  Coy  v. 

U.  S.  (L.  ed.)  574;  East  St.  Louis  v.  Lyons,  17  I^.  1,  85  Am.  Dec.  539  and 

Amy,  120  U.  S.  600,  7  S.  Ct.  739,  30  note;  Badger  v.  New  Orleans,  49  La, 

U.  S.  (L.  ed.)  798;  Graham  v.  Folsom,  Ann,  804,  21  So.  870,  37  L.R.A.  540; 

200  U.  S.  248,  26  S.  Ct  245,  50  U.  S.  Attala  Board  of  Police  v.   Grant,  9 

(L.  ed.)   464;  Miller  v,  Mc Williams,  Smedes  &  M.  (Miss.)  77,  47  Am.  Dec. 

50  Ala.  427,  20  Am.  R^p.  297;  Emeric  102. 

V.  Gilman,  10  Cal.  404,  70  Am.  Dec.  A  minor  cannot  compel  payment  ot 

742;  Coy  v.  Lyons  City,  17  la.  1,  85  a  judgment  to  him  when  the  munici- 

Am.  Dec.  539  and  note ;  Hammond  v.  pality  has  already  paid  it  to  his  attor- 

Place,  116  Mich.  628,  74  N.  W.  1002, 72  ney  and  the  judgment  has  been  satis- 

A.  S.  R.  543  and  note;  State  v.  Helena,  fled.    State  v.  Ballinger,  41  Wash.  23, 

24  Mont.  521,  63  Pac.  99,  81  A.  S.  R.  82  Pac.  1018,  3  L.R.A.(N.S.)  72  and 

453,  55  L.R.A.  336;  Broadfoct  v.  Fav-  note, 
etteville,  124  N.  C.  478,  32  S.  E.  804, 
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its  payment.®  A  state  law,  authorizing  a  city  to  le\y  an  annual 
tax  to  be  paid  on  the  debt  of  a  city,  is,  however,  imperative;  and 
a  mandamus  should  be  issued  to  compel  the  imposition  of  the  tax.* 
A  creditor  of  a  municipal  corporation  acquires  priority  over  simple 
contract  creditors  by  demanding  payment,  and  on  refusal  thereof, 
instituting  proceedings  by  mandamus  to  compel  the  levy  of  a  tax 
for  the  payment  of  his  debt;  and  taxes  thus  assessed  should  be  set 
aside  as  a  special  fund  for  the  payment  of  such  debt.**  When  a 
mandamus  is  issued  to  compel  the  levy  of  a  tax  to  pay  a  judgment 
or  other  debt  it  becomes  a  substitute  for  the  ordinary  process  of 
execution.**  Courts  of  the  United  States  may  issue  the  writ  of  man- 
damus to  enforce  the  levy  and  collection  of  taxes,  to  pay  bonds,** 
and  such  a  writ  cannot  be  interfered  with  by  injunction  from  a  stat« 
court,**  but  in  such  cases  a  judgment  at  law  is  necessary.**  A  peti- 
tion for  a  writ  of  mandamus,  commanding  the  levy  of  a  tax  for 
the  payment  of  a  judgment,. must  be  dismissed  where  the  judgment 
itself  has  been  reversed.** 

209.  Necessity  for  Statutory  Provision  for  Levy  of  Tax. — Author- 
ity to  a  municipality  or  to  a  subdivision  of  a  stat€  to  create  a  debt 
implies  an  obligation  to  pay  it,  unless  the  law  which  confers  the 
authority  or  some  general  law  in  force  at  the  time  clearly  mani- 
fests a  contrary  legislative  intention,  and  where  no  special  mode 
of  payment  is  provided,  it  is  implied  that  it  is  to  be  done  in  the 
ordinary  way,  by  the  levy  and  collection  of  taxes.**  The  duty  to 
levy  and  collect  taxes  in  such  cases  may  be  enforced  by  mandamus, 
though  the  tax  be  not  specially  enjoined  by  statute.*'  But  if  a  munici- 
pality has  no  power,  either  by  express  grant  or  by  implication,  as 
from  its  general  power  of  taxation,  to  pay  the  indebtedness  by  means 
of  taxation  the  authorities  cannot  be  required,  on  mandamus,  to 
levy  a  tax  for  that  purpose.**    So,  a  judgment  creditor  of  a  munici- 

8.  Louisiana  v.  Pilsbury,  105  U.  S.  County  v.  Durant,  9  Wall.  415,  18  U. 
278,  26  U.  S.  (L.  ed.)  1090.  S.  (L.  ed.)  732. 

9.  Galena  v.  Amy,  5  Wall.  705,  18  14.  Davenport  v!  Dodge  County,  105 
U.  S.  (L.  ed.)  560.  U.  S.  237,  26  U.  S.  (L.  ed.)  1018. 

10.  Coy  V.  Lyons  City,  17  la.  1,  85  16.  Currie  v.  United  States,  129  U. 
Am.  Dec.  539.  S.  44,  9  S.  Ct.  213,  32  U.  S.  (L.  ed.) 

11.  Weber  v.  Lee  County,  6  Wall.   592. 

210,  18  U.  S.  (L.  ed.)  781;  Louisiana  16.  United  States  v.  New  Orleans, 

V.   United  States,  103  U.  S.  289,  26  98  U.  S.  381,  25  U.  S.  (L.  ed.)  225; 

U.  S.  (L.  ed.)  358.  Ralls  County  Court  v.  United  States, 

12.  Greene  County  v.  Daniel,  102  U.  105  U.  S.  733,  26  U.  S.  (L.  cd.)  1220; 
S.  187,  26  U.  S.  (L.  ed.)  99.  See  also  Scotland  County  Court  v.  United 
Municipal  Corporations.  States,  140  U.  S.  41,  11  S.  Ct.  697,  35 

13.  Riggs    V.    Johnson    County,    6  U.  S.  (L.  ed.)  351. 

Wall.  166,  18  U.  S.  (L.  ed.)  768;  17.  Notes :  18  Am.  Dec.  240 ;  85  Am, 
United  States  v.  Keokuk,  6  Wall.  514,    Dec.  544. 

18  U.  S.    (L.  ed.)    933;   Washington        18.  Carroll  County  v.  United  States. 
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pality  is  not  entitled  to  a  mandamus  to  compel  the  levy  of  a  tax 
in  excess  of  the  limit  fixed  by  statute,**  but  he  is  entitled  to  have 
the  whole  power  of  the  corporation  exerted,  if  necessary,  for  the  pay- 
ment of  his  judgment,  though  the  city  has  ordinarily  a  discretion 
as  to  the  amount  of  tax  which  it  may  levy.**  Since  in  the  construc- 
tion of  a  statute,  what  is  clearly  implied  is  as  effectual  as  what  is 
expressed,*  it  has  been  held  that  a  statute  providing  that  a  city  shall 
levy  a  tax  of  only  one  per  cent  a  year  does  not  excuse  such  city 
from  levying  a  tax  to  pay  a  judgment  against  it,  so  long  as  the  state 
code  provides  for  the  levying  of  such  tax.*  Courts  treating  as  void 
legislation' abrogating  or  restricting  the  power  of  taxation  delegated 
to  a  municipality,  on  the  faith  of  which  contracts  were  made  with 
it,  and  on  the  continuance  of  which  alone  they  can  be  enforced, 
can  proceed  and  by  mandamus  compel,  at  the  instance  of  parties 
interested,  the  exercise  of  that  power,  as  if  no  such  legislation  had 
ever  been  attempted.'  Where  bonds  are  issued  by  a  municipal  cor- 
poration under  a  statute  requiring  a  levy  or  special  tax  on  real  estate 
for  their  payment  and  the  act  is  sul>sequently  so  amended  as  to 
require  personal  property  to  be  included  within  the  levy,  a  holder 
of  the  bonds  overdue  is  entitled  by  proper  proceedings  to  a  writ  of 
mandate. directing  the  levy  of  the  tax  on  both  species  of  property.* 
Laws  passed  since  the  issuance  of  securities  taking  away  from  a  county 
court  the  power  to  levy  taxes  necessary  to  meet  their  payment  are 
invalid;  and  a  higher  court  has  authority  by  mandamus  to  require 
the  county  court  to  do  all  that  the  law,  when  the  securities  were 
issued,  required  it  to  do,  to  raise  the  means  to  pay  the  judgment  or 
something  substantially  equivalent.*    Similarly,  if  at  the  time  of  a 

18  Wall.  71,  21  U.  S.  (L.  ed.)  771;       1.  See  Statutes. 

United  States  v.  Clark  County,  95  U.        2.  Butz  v.  Muscatine,  8  Wall.  575, 

S.  769,  24  U.  S.  (L.  ed.)  545;  United  19  U.  8.  (L.  ed.)  490.     But  compare 

States  V.  New  Orleans,  98  U.  S.  381,  Carroll  County  y.  United   States,  18 

25  U.  S.  (L.  ed.)  225;  United  States  v.  Wall.  71,  21  U.  S.  (L.  ed.)  771,  where- 

Maeon  County,  99  U.  S.  582,  25  U.  S.  in,  on  the  principle  that  a  federal  court 

(L.  ed.)  331.  will  adopt  a  construction  of  a  state 

Note:  125  A.  8.  R.  521.  statute  as  settled  in  the  courts  of  the 

19.  United  States  v.  Macon  County,  state,  though  it  may  not  accord  with 
99  U.  S.  582,  25  U.  S.  (L.  ed.)  331;  it  in  opinion,  the  court  adopted  a  con- 
Clav  County  v.  McAleer,  115  U.  S.  trary  construction  of  the  statute  in 
616,  6  S.  Ct.  199,  29  U.  S.   (L.  ed.)  question. 

482 ;  Stewart  v.  Jefferson  Police  Jury^  8.  Wolff  v.  New  Orleans,  103  U.  S. 

116  U.  S.  135,  6  S.  Ct.  332,  29  U,  S.  368,  26  U.  S.  (L.  ed.)  395. 

(L.  ed.)  588.  4.  Cape  Girardeau  County  v.  Hill, 

20.  Eiutz  V.  Muscatine.  8  Wall.  575,  118  U.  S.  68,  6  S.  Ct.  951,  30  U.  S. 

19  U.  S.  (L.  ed.)  490;  Macon  Comity  (L.  ed.)  73. 

V.  Hindekoper,  134  U.  S.  332,  10  S.  6.  Ralls  County  Court  v.  United 
Ct.  491,  33  U.  S.  (L.  ed.)  914;  Coy  States,  105  U.  S.  733,  26  U.  8.  (L.  ed.) 
V.  Lyons  City,  17  la.  1,  85  Am.  Dec.  1220;  Louisiana  v.  New  Orleans,  215 
539.  U.  S.  170,  30  S.  Ct.  40,  64  U.  S.  (L. 

Note:  86  Am.  Dec.  545.  ed.)  144. 
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city's  contract,  its  power  of  taxation  was  unlimited,  such  power 
continues  as  to  said  contract,  though  a  subsequent  statute  limits  its 
power  of  taxation.*  And  the  fact  that  money  has  once  been  raised 
by  taxation  to  meet  the  payment,  which  has  been  lost,  is  no  defense  to 
such  a  suit.'  Under  a  constitutional  provision  prohibiting  any  tax 
from  being  levied  by  any  county,  city,  or  town,  except  for  the  neces- 
sary expenses  thereof,  unless  by  a  vote  of  the  majority  of  the  quali- 
fied voters  therein,  before  mandamus  can  be  issued  to  compel  the 
board  of  commissioners  of  a  county  to  levy  a  tax  to  pay  a  judgment 
against  the  commissioners,  the  plaintiff — ^judgment  creditor — ^must 
show  affirmatively  by  the  record  or  other  competent  evidence  that 
the  consideration  of  the  debt,  on  which  the  judgment  was  obtained, 
was  of  such  a  character  as  to  fall  under  the  head  of  ordinary  or 
necessary  county  expenses.®  After  a  judgment  has  been  rendered 
the  only  difference  between  creditors  who  are  entitled  to  a  tax  under 
special  statutes  and  those  for  whom  no  special  provision  has  been 
made  is  that  the  former  need  go  no  further  than  to  obtain  his 
judgment  and  make  demand  of  payment,  and  then  may  proceed  by 
mandamus,  while  the  latter  must  resort  to  execution,  or  any  other 
means  he  may  find,  for  payment  of  his  debt,  before  he  can  have 
the  remedy  of  mandamus.* 

210.  Sufficiency  of  Levy  by  Mandamus. — ^If  a  single  levy  of  a  tax 
to  pay  off  a  judgment  will  not  raise  a  sufficient  fund  therefor,  by 
reason  of  the  limitation  on  the  power  of  the  city  council  to  tax 
beyond  a  certain  rate,  it  is  competent  for  a  court,  on  mandamus,  to 
order  that  additional  levies  be  made  from  year  to  year  until  the  entire 
indebtedness  is  discharged.^®  Also,  where  the  demand  on  a  city  is 
that  it  levy  a  sufficient  tax  to  pay  a  judgment  against  it,  and  the 
alternative  writ  follows  the  demand,  the  court  may,  on  the  hearing, 
issue  its  peremptory  writ,  commanding  the  city  to  levy  th^  full  amount 
of  the  tax  it  is  authorized  by  its  charter  to  levy,  and  to  pay  on  such 
judgment  any  surplus  in  any  city  fund  remaining  after  the  current 
expenses  of  the  city  for  the  fiscal  year  have  been  paid.**  A  tax 
levy  cannot  be  deemed  sufficient  to  pay  the  judgments  on  county 
bonds,  so  as  to  defeat  the  right  to  mandamus  to  compel  the  levy 
of  an  additional  tax  for  that  purpose,  where  the  original  levy  was 
with  the  purpose  only,  and  was  sufficient  only,  to  pay  the  then 
amount  of  the  judgments  with  accrued  interest,  and  no  provision 
was  made  for  the  interest  to  accrue,  which  amounted  to  a  large  sum 

6.  Wolff  v.  New  Orleans,  103  U.  S.    32  S.  E.  658,^0  A.  S.  R.  586. 
358,  26  U.  S.  (L.  ed.)  395.  9.  Note:  85  Am.  Dee.  544. 

Note :  85  Am.  Dec.  545.  10.  Coy  v.  Lyons  City,  17  la.  1,  86 

7.  Ralls    County    Court    v.    United    Am.  Dec.  539. 

States,  105  U.  S.  733,  26  U.  S.  (L.  ed.)  11.  Howard  v.  Huron,  5  S.  D.  539, 
1220.  59  N.  W.  833,  26  L.R.A.  493. 

8.  Bear  v.  Brunswick,  124  N.  C.  204, 
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when  the  mandamus  issued.^*  It  has  been  ruled  that  a  court  man- 
date to  the  effect  that  a  municipal  corporation  should  levy  a  tax  at 
a  certain  rate  not  exceeding  the  limit  of  its  power  of  taxation  to  pay 
off  a  judgment,  without  having  before  it  data  of  the  taxable  prop- 
erty of  the  corporation,  if  erroneous  in  fixing  a  rate  which  would 
produce  a  larger  sum  than  would  be  necessary  to  discharge  the  debt, 
would  be  merely  error  without  prejudice  to  the  corporation,  and  a 
levy  of  a  less  rate  and  satisfaction  of  the  judgment  would  be  a  sub- 
stantial compliance  with  the  mandamus.**  It  has  moreover  been 
held  that  a  tax  levy  ordered  by  mandamus  to  satisfy  accrued  inter- 
est on  judgments  on  county  bonds  cannot  be  said  to  be  excessive 
when,  on  the  presumed  assessed  valuation  of  the  property  in  the 
county,  it  would  produce,  if  collected  in  full,  an  excess  of  little  more 
than  $100,  and  where,  since  the  writ  issued,  additional  interest  to  a 
large  amount  has  accrued.^ 

211.  Invalidity  of  Contract  or  Judgment  Sought  to  Be  Enforced. — 
In  accordance  with  the  general  principles  of  collateral  attack  on 
judgments,*'  the  rights  of  the  parties  to  a  judgment,  in  respect  of 
its  subject  matter,  are  fixed  when  it  is  rendered,**  and  on  mandamus 
to  enforce  it  defenses  cannot  be  set  up  which  relate  to  the  validity 
of  the  bonds  or  other  obligation  on  which  judgment  had  been  ob- 
tained.*' It  has  been  held,  however,  that  mandamus  to  compel  the 
levy  of  a  tax  to  pay  a  consent  judgment  entered  into  by  town  authori- 
ties will  not  be  granted  if  it  appears  that  there  was  no  authority 
to  issue  the  ]x)nds  for  which  the  judgment  was  rendered.**  It  has 
likewise  been  held  that  a  writ  of  mandamus  to  compel  the  levying 
el  a  tax  according  to  the  provisions  of  a  contract  for  a  municipal 
water  supply  will  be  denied  where  such  contract  is  ultra  vires  and 
unreasonable  in  character.** 

212.  Compelling  Levy  for  Public  Improvements. — Mandamus  will 
issue  to  compel  an  auditor  to  countersign  a  waiTant  for  a  street  assess- 
ment, although  the  statute  under  which  he  is  acting  declares  that 
he,  before  countersigning  such  warrant,  shall  examine  the  contract, 
the  steps  taken  previous  thereto,  and  the  record  of  assessments,  and 

12.  Santa  Fe  Countv  v.  New  Mexico,  17.  Ralls  County  Court  v.  United 
215  U.  S.  296,  30  S.  Ct.  Ill,  54  U.  S.  States,  105  U.  S.  733,  26  U.  S.  (L. 
(L  ed  )  202.  ed.)  1220;  Santa  Fe  County  v.  New 

13.  Coy  V.  Lyons  City,  17  la.  1,  86  Mexico,  215  U.  S.  296,  30  S.  Ct.  Ill, 
Am.  Dec.  539.  ^  54  U.  S.  (L.  ed.)  202. 

14.  Santa  Fe  County  v.  New  Mexico,  18.  Union  Bank  v.  Oxford,  119 
215  U.  S.  296,  30  S.  Ct.  Ill,  54  U.  S.  N.  C.  214,  25  S.  E.  966,  34  L.R.A. 
(L.  ed.)  202.  487. 

15.  See  Judgments,  vol.  15,  p.  835  19.  Westminster  Water  Co.  v.  West- 
et  seq.,  874.  minster,  98  Md.  551,  56  Atl.  990,  103 

16.  Chanute  City  v.  Trader,  132  U.  A.  S.  R.  424,  64  L.R.A,  630. 

S.  210,  10  S.  Ct.  67,  33  U,  S.  (L,  ed.) 

345. 
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must  be  satisfied  that  the  proceedings  have  been  legal  and  fair,  as 
the  word  "fair"  adds  nothing  to  the  force  of  the  word  "legal,"  and 
therefore,  if  the  proceedings  are,  in  the  opinion  of  the  court,  legal, 
it  will  compel  the  auditor  to  regard  them  as  legal  and  fair,  and  to 
act  accordingly.*^  If  a  contract  is  made  to  pave  streets  in  a  city, 
and  subsequently  two  new  wards  are  added  to  the  city,  by  a  statute 
which  provides  that  the  people  residing  within  such  new  wards  shall 
not  be  taxed  to  pay  any  part  of  the  debt  of  the  city  contracted  prior 
to  the  passage  of  the  act,  a  mandamus  commanding  the  city  to  levy 
a  tax  to  pay  a  judgment  rendered  for  paving  such  streets  properly 
excludes  from  the  tax  the  property  in  sucli  new  wards.^  It  has  been 
held,  however,  that  where  a  city  was  authorized  to  issue  its  bonds  for 
public  improvements,  to  be  paid  by  assessment  upon  the  property 
specially  improved  and  benefited,  an  owner  of  such  bonds  who  has 
recovered  judgment  on  them  is  not  confined  to  a  special  assessment 
on  the  property  benefited,  but  is  entitled  to  have  a  levy  of  a  general 
lax  on  all  the  taxable  property  within  the  city,  to  pay  such  judgment.* 
Where  a  contractor,  for  paving  streets  of  a  city,  was  to  be  paid  in 
a  manner  provided  by  a  law  which  was  afterwards  adjudged  to  be 
unconstitutional,  and  a  law  was  subsequently  passed  for  levying  a 
tax  to  pay  for  such  work,  the  repeal  of  the  latter  law  will  not  take 
away  vested  rights  which  the  contractor  had  acquired  under  it  by 
proceedings  to  levy  such  tax  in  pursuance  of  a  mandamus.* 

213.  Compelling  Collection  of  Taxes. — Where  a  county  judge 
answers  to  an  alternative  writ  of  mandamus  commanding  him  to  levy 
a  tax  on  the  property  of  the  county  to  pay  judgments  against  it  on 
coupons  on  its  bonds,  that  he  has  levied  such  tax  and  appointed  a 
collector  to  collect  it,  and  it  appears  that  he  has  fully  discharged 
his  duties  in  the  premises,  it  seems  that  a  peremptory  writ  will  not 
be  issued  against  him  to  compel  him  to  do  more.*  A  tax  collector 
who  fails  to  collect  a  tax  which  has  been  duly  levied  can,  however, 
be  compelled  by  mandamus  to  do  so,'»  and  as  the  duty  of  collection 
is  one  the  tax  collector  owes  to  the  judgment  creditor  as  well  as  to 
county  commissioners  it  has  been  held  that  a  creditor  may  apply 
for  the  necessary  writ.*  Moreover,  as  tlie  writ  of  mandamus  under 
which  a  collector  proceeds  to  collect  money  to  pay  a  judgment  i& 
a  substitute  for  the  writ  of  fieri  facias  and  is  the  only  remedy  by 

20.  Wood  V.  Strotber,  76  Cal.  545,  v.  Brown,  97  U.  S.  300,  24  U.  S.  (L. 

18  Pac.  766,  9  A.  S.  R.  249.  ed.)  924. 

1.  United  States  v.  Memphis,  97  U.  4.  Bass  v.  Taft,  137  U.  S.  458,  11 
S.  284,  24  U.  S.  (L.  ed.)  937.  S.  Ct.  154,  34  U.  S.  (L.  ed.)  752. 

2.  United  States  v.  Fort  Scott,  99  5.  Da>des  v.  Corbin,  112  U.  8.  36,. 
U.  S.  152,  25  U.  S.  (L.  ed.)  348.  5  S.  Ct.  4,  28  U.  S.  (L.  ed.)  627. 

3.  Mempliis  v.  United  States,  97  U.  6.  Ex  parte  Rowland,  104  U.  S.  604^ 
S.  293,  24  U.  S.  (L.  ed.)  920;  Memphis  26  U.  S.  (L.  ed.)  861. 
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which  the  judgment  creditor  can  enforce  satisfaction,'  the  latter  has 
been  said  to  have  as  clear  an  interest  in  the  money  to  be  raised  by 
a  special  tax  for  the  payment  of  his  judgment  as  he  would  have  had 
in  the  money  to  be  collected  by  the  sheriff  on  execution  if  his  judg- 
ment had  been  against  an  individual,  and  it  would  seem  fairly  to 
follow  that  he  has  the  same  rights,  in  the  one  case  as  in  the  other, 
against  those  who,  to  prevent  the  satisfaction  of  his  judgment,  unlaw- 
fully interfere  with  the  officer  in  the  discharge  of  his  duties.®  Man- 
damus will  not,  however,  issue  unl«?s  there  is  some  officer  or  officers 
in  being  having  the  power  and  whose  duty  it  is  to  do  the  act  to  be 
commanded  to  be  done.*  Hence,  a  mandamus  requiring  a  board 
of  supervisors  to  levy  a  certain  tax  will  not  be  granted  where  two 
persons  who  had  been  elected  to  the  board  had  failed  to  qualify 
and  the  sole  remaining  qualified  member  had  no  authority  to  make 
the  levy.**  It  has  been  held  that  a  single  writ  of  mandamus  is  all 
that  is  necessary  to  enforce  the  assessment  and  collection  of  a  tax,. 
and  there  may  be  joined  in  it  all  those  whose  co-operation  is  required 
by  law,  even  although  it  be  by  separate  and  successive  steps,  in  the 
performance  of  those  official  duties,  which  is  necessary  to  secure  that 
end." 

214.  Mandamus  to  Review  Decision  of  Tax  Officers. — ^It  is  a  gen- 
eral principle  that  while  a  writ  of  mandamus  may  be  granted  for 
the  purpose  of  compelling  action  by  public  officials,  it  cannot  be 
employed  for  the  purpose  of  controlling  their  judgment  or  discretion. 
Therefore,  if  a  tax  official  or  board  has  any  discretion  in  the  matter 
of  a.«sessing  property  for  the  purposes  of  taxation,  and  has  acted  in 
good  faith,  mandamus  will  not  lie  to  review  its  decision  or  to  compel 
it  to  make  a  new  assessment.*'  It  has  accordingly  been  ruled  that 
a  court  cannot  say  in  mandamus  that  a  particular  assessment  when 
made  is  wrong  even  though  it  finds  that  the  valuation .  is  excessive. 
Nor  is  mandamus  the  proper  remedy  to  compel  assessors  to  strike 
an  assessment  from  the  rolls  because  improperly  made  without  giving 
notice  to  the  owner  of  the  property,  as  the  assessment  is  within  the 
discretion  of  the  assessors  although  irregular.**  Similarly,  it  has  been 
held  that  a  decision  by  a  county  treasurer  that  shares  of  corporate 
stock  are  not  assessable  is  not  reviewable  in  a  mandamus  proceeding.** 

7.  See  supra,  par.  208.  112  U.  S.  217,  6  S.  Ct.  108,  28  U.  S. 

8.  Findlay  v.  McAllister,  113  U.  S.    (L.  ed.)  698. 

104,  6  6.  Ct.  401,  28  U.  S.  (L.  ed.)        12.  Woodbury  County  v.  Talley,  147 
930.  la.  498,  123  N.  W.  746,  Ann.  Cas. 

9.  Thompson  v.  Allen  County,  115    1912B  782  and  note. 

U.  S.  550,  6  S.  Ct.  140,  29  U.  S.  (L.       13.  Note:  Ann.  Cas.  1912B  788. 
ed.)  472.  14.  Woodbury  County  v.  Talley,  147 

10.  State  v.  Beloit,  21  Wis.  280,  91  la.  498,  123  N.  W.  746,  Ann.   Cas. 
Am.  Dec.  474.  1912B  782. 

11.  Labette  County  v.  United  States, 
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Mandamus  will  lie,  however,  to  compel  officers  having  authority  to 
review  assessments  to  hear  and  determine  an  application  to  have  an 
assessment  reduced  or  canceled.** 

215.  Enforcement  of  Ministerial  Duty. — Although  as  a  general 
rule  mandamus  will  not  lie  to  review  the  decision  of  a  tax  official 
or  board  made  in  the  exercise  of  its  discretion,  respecting  the  assess- 
ment of  property,**  the  courts  are  not  deprived  of  power  to  interfere 
with  an  arbitrary  inequality  in  property  values,  or  an  undervaluation 
of  a  portion  of  it,  effected  by  a  state  board  of  equalization  in  violation 
of  the  provisions  of  a  statute  regulating  such  valuations,  on  the  theory 
that  the  act  of  the  board  is  an  exercise  of  discretion  and  beyond  the 
control  of  the  courts.  The  rule  is  that  where  by  statute  tax  officials 
are  given  no  discretion  but  are  required  to  proceed  in  a  certain  speci- 
fied manner  when  making  assessments  or  equalizing  valuations,  man- 
damus lies  to  compel  them  to  perform  their  duty  in  the  manner 
pointed  out  by  the  statute.*'  It  has  also  been  held  that  mandamus 
is  an  appropriate  remedy  to  compel  a  county  clerk  to  enter  on  the 
tax  rolls  taxable  property  omitted  from  the  assessor's  returns,  where 
such  officer  admits  the  existence  and  value  of  the  property,  but 
declines  to  correct  the  assessment  and  enter  it  on  the  tax  rolls  because 
of  a  contention  that  the  property  is  not  taxable,  and  because  he  is 
in  doubt  as  to  his  power  in  the  premises.*®  So,  in  general,  where 
the  right  to  have  an  assessment  made  has  been  determined  by  the 
courts,  a  city  council  may  be  compelled  to  exercise  their  legal  discre- 
tion by  confirming  it  or  spreading  the  reasons  for  refusing  on  the 
records.** 

216.  Existence  of  Another  Adequate  Remedy. — ^It  has  been  held 
frequently  that  mandamus  will  not  lie  against  a  tax  official  or  board 
in  regard  to  an  assessment  of  property  where  the  relator  has  another 
adequate  remedy  for  his  grievance.*®  But  it  is  not  an  adequate  rem- 
edy that  a  taxpayer  may  pay  a  tax  under  protest  and  then  sue  to 
recover  it  because  of  the  illegality  of  the  assessment,  and,  it  has  been 
niled,  an  application  for  a  mandamus,  to  compel  a  common  council 
to  correct  their  assessment  and  taxation  of  the  property  of  a  bank, 
if  it  was  illegal,  will  not  be  denied  merely  because  the  complainants 
appear  to  have  another  adequate  and  more  certain  remedy  at  law, 
by  an  action  of  trespass,  should  the  defendants  attempt  to  enforce 

15.  Note:  Ann.  Cas.  1912B  789.  18.  State  v.  Holcomb,  81  Kan.  879, 

16.  See  preceding  paragraph.  106  Pae.  1030,  28  L.R.A.(N.S.)   251. 

17.  Hindekoper  v.  Hadley,  177  Fed.       19.  Note :  125  A.  S.  R.  521. 

1,  100  C.  C.  A.  395,  40  L.R.A.(N.S.)  20.  Note:  Ann.  Cas.  1912B  786.  See 
505;  Utica  Bank  v.  Utica,  4  Paige  (N.  supra,  par.  44  et  seq.,  as  to  the  gen- 
Y.)  399,  27  Am.  Dec.  72.  eral  rule  relating  to  the  existence  of 

Notes:  125  A.  S.  R.  521;  Ann.  Cas.    another  remedy. 
1912B  786. 
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the  payment  of  the  tax  by  a  sale  of  the  property  of  th^  bank>  If  a 
person  aggrieved  by  an  illegal,  ^roneons,  or  unequal  assessment  has 
a  complete  and  effective  remedy  by  certiorari  under  a  general  tax 
law  the  writ  of  mandamus  will  not  lie  to  correct  an  erroneous  a»cfl»- 
ment;  and  it  makes  no  difference  in  such  -a  case  whether  the  review 
of  the  assesanent  is  desirisd  on  the  ground  that  it  is  illegal  because 
the  officers  making  it  acted  without  jurisdiction  or  merely  unjust 
by  reason  of  inequality.* 

217.  Compelling  Assessment  of  Omitted  Property.^— It  is  well 
settled  that  if  a  tax  official  refuses  to  assess  property  that  is  taxable, 
the  court,  by  mandamus,  may  compel  him  to  act,  this  principle  apply- 
ing not  only  when  tlie  officer  refuses  to  act,  btit  also  when  he  has 
acted  and  it  appears  to  the  court  that  he  has  not  acted  in  good  faith.* 
So  where  a  state  board  of  equalization  in  fixing  the  values  of  corpo- 
ration property  and  franchises  wrongfully  omits  property  which  is 
taxable  or  fraudulently  assesses  it  at  so  low  a  rate  as  to  amount,  in 
law,  to  no  assessment  at  all,  such  board  may  be  coecced  by  the  writ 
of  mandamus  properly  to  assess  such  property.^  But  mandajoaus  will 
not  be  granted  in  such  a  case  unless  the  bad  faith  or  dereliction  of 
the  official  clearly  appears.  The  abuse  of  discretion  must  be  so  flagrant 
as  to  be  irreconcilable  with  an  honest  judgment,^  courts  being  averse 
to  revising  the  judgment  of  a  board  on  the  strength  of  allegations 
of  undervaluations,  and  the  single  adjective  ''fraudulent''  without 
more  specific  allegations  of  fact.^ 

218.  Time  for  Granting  Writ.— It  is  a  fundamental  principle  that 
mandamus  will  not  be  granted  in  cases  where,  if  issued,  it  would 
prove  unavailing.  Therefore,  where  a  tax  officer  would  be  unable 
to  obey  a  writ  requiring  him  to  assess  certain  property  for  the  reason 
that  the  statutory  time  within  which  assessments  must  be  made  has 
expired  and  the  books  have  been  turned  over  to  other  officials,  the 
writ  will  not  issue.''  But  where  the  law  gives  the  supervisors  power 
to  correct  assessment  rolls  for  a  certain  time  after  the  rolls  have 
passed  out  of  their  hands,  mandamus  will  lie  within  the  time  limited.® 
Moreover,  it  has  been  held  that  a  person  cannot  escape  taxation  by 
contesting  the  right  of  officers  to  impose  a  tax,  and  keeping  it  in 
Utigation  beyond  the  time  fixed  by  law  for  making  the  assessment. 

1.  Utica  BMik  ▼.  Utica,  4  Paige  (N.   L.R.A.  613. 

Y.)  399,  27  Am.  Dec.  72.  5.  Woodbury  Cotinty  v.  Talley,  147 

2.  Note :  Ann.  Cas.  1912B  786.  la.   498,  123  N.   \V.   746,  Ann.   Cas. 
8.  Missouri  v.  Dockery,  191  IT.  S.   1912B  782  and  note. 

165,  24  S.  Ct.  53,  48  U.  S.   (L.  ed.)  6.  Missouri  v.  Dockery,  191  U.  S. 

133;   State  Board  of  Equalization  v.  165,  24  S.  Ct.  53,  48  U.  S.  (L.  ed.) 

People,  191  111.  528,  61  N.  E.  339,  58  133,  63  L.R  Ji.  571. 

LJ?.A.  513.  7.  Wells  v.  Hyattsville,  77  Md.  125, 

Note :  Ann.  Cas.  1912B  788,  789.  26  Atl.  357,  20  L.B.A.  89. 

4.  State  Board  of  Equalization  v.  8.  Note:  Ann.  Cas;  1912B  787. 
People,  191  111.  528,  61  N.  E.  339,  58 
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Nor,  it  Has  been  ruled,  is  an  officer  justified  in  setting  up  iht  excuse 
in  a  mandamus  proceeding  that  the  time  fixed  by  statute  to  correct 
an  assessment  or  to  enter  omitted  property  on  the  tax  rolls  has  passed, 
when  it  was  his  own  failure  to  perform  the  duty  within  the  statutory 
time  which  made  it  necessary,  to  bring  the  mandamus  proceeding.* 
It  has  been  held,  however,  that  the  fact  that  a  tax  board  adjourns 
pending  an  application  for  mandamus  to  compel  them  properly  to 
assess  the  property  of  certain  corporations  does  not  take  away  the 
power  of  the  court  to  enforce  obedience  to  its  writ  of  mandamus, 
subsequently  issued,  commanding  the  board  to  reconvene  and  assess 
such  property.*^ 

219.  Parties  to  Proceeding. — ^A  taxpayer  is  a  party  beneficially 
interested  in  having  all  the  taxable  property  in  a  district  assessed 
and  is  therefore  a  proper  party  to  make  an  application  for  the  issu* 
ance  of  the  writ  of  mandamus  looking  to  that  end.  A  cky  is  also 
a  proper  party  to  bring  mandamus  to  compel  a  board  of  review  to 
assess  certain  property  omitted  from  the  assessment  rolls,  and  under 
local  statutes  it  has  been  held  that  a  state  tax  commissioner  may 
bring  mandamus  to  compel  an  assessor  to  assess  property  in  the  man- 
ner provided  by  statute ;  and  that  a  county  court  ha^'ing  the  super* 
intendence  and  administration  of  the  internal  police  and  fiscal  affairs 
of  the  county  may  be  the  relator  in  mandamus  proceedings  to  compel 
a  reassessment  of  property.**  It  has  been  held  that  mandamus  will 
not  lie  to  coerce  the  action  of  the  governor  of  a  state  as  a  member 
of  the  state  board  for  equalization  of  taxes  but  that  fact  will  not  pre- 
vent its  running  against  the  other  members  of  the  board,  where  by 
statute  a  majority  of  the  board  may  transact  the  business  required.** 
It  is  not  necessary  that  the  owners  of  property  sought  to  be  reassessed 
because  of  bad  faith  on  the  part  of  the  assessors  should  be  made 
parties  to  the  proceeding  for  mandamus  against  the  assessor,  nor  will 
mandamus  lie  against  a  board  of  assessors  to  assess  a  tract  of  land 
as  belonging  to  an  individual  and  as  having  a  certain  measurement 
and  a  certain  boundary  when  the  title  exhibited  by  him  fails  to  show 
that  he  owns  any  property  answering  such  description.** 

220.  Necessity  for  Demand  and  Refusal. — It  is  a  general  rule  that 
before  applying  for  a  mandamus  an  express  demand  should  be  made, 
and  there  should  be  a  refusal  to  perform,  either  express  or  implied. 
In  cases,  however,  where  the  duty  sought  to  be  enforced  is  of  a  public 
nature,  affecting  the  people  at  large,  and  there  is  no  one  especially 
empowered  to  demand  its  performance,  there  is  no  necessity  for  a 
demand  and  a  refusal ;  the  law  requiring  the  duty  standing  as  a  con- 

9.  State  V.  Holcomb,  81  Kan.  879,       11.  Note :  Ann.  Cas.  1912B  787. 

106  Pac.  1030,  28  L.R.A.(N.S.)  251.  12.  Hindekoper  v.  Hadley,   100   C. 

10.  State  Board  of  Equalization  v.  C.  A.  395, 177  Fed.  1,  40  L.R.A.(N.S. ) 
People,  191  111.  528,  &1  N.  E.  339,  58  505.    See  supra,  par.  124  et  seq. 
L.R. A.  513.  18.  Note :  Ann.  Cas.  1912B  787. 
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tinual  demand.*^  Within  the  terms  of  this  exception  come  gener- 
ally applications  for  a  mandamus  to  compel  the  levy  of  a  tax  or  the 
assessment  of  property  for  purposes  of  taxation.^*  Thus,  it  has  been 
held,  a  demand  is  not  necessary  before  bringing  suit  by  mandamus 
to  compel  a  board  of  county  commissioners  to  lexy  a  tax  to  satisfy 
judgments  on  county  bonds,  where  it  is  averred  that  it  is  clearly 
the  purpose  of  the  board  not  to  perform  tlie  duty  imposed  on  it  by 
such  judgments.^*  Nor,  it  has  been  ruled,  will  a  petition  for  a  writ 
of  mandamus  to  compel  a  state  board  of  equalization  to  comply  with 
its  statutory  duty  to  assess  for  taxation  the  capital  stock  of  certain 
corporations  be  dismissed  because  at  the  time  it  was  filed  the  board 
was  in  seseion  and  had  not  refused  to  make  the  assessment,  where  a 
large  part  of  its  session  had  elapsed  without  action,  eyen  after  demand, 
and  its  subsequent  adjournment  without  action  shows  wilful  default 
from  the  beginning.*' 

221.  Compelling  Acceptance  of  ConponSy  etc^  Offered  in  Payment 
of  Taxes.— Ordinarily,  a  writ  of  mandamus  is  the  proper  remedy  to 
compel  a  collector  of  taxes  to  accept  bills,  coupons  on  bonds,  or  any 
duly  authorized  medium  of  exchange  in  payment  thereof  when 
offered,  or  by  law  it  is  provided  that  such  bills  or  coupons  shall  be 
so  receivable.**  A  mandamus  will  not,  however,  issue  in  cases  where 
by  law  some  other  adequate  remedy  is  provided.**  Thus,  a  prayer 
for  a  writ  to  compel  a  collector  to  receive  in  payment  of  taxes  cer- 
tain bills  which  had  been  rejected  has  been  denied  on  the  ground 
that  the  taxes  could  by  statute  be  paid  under  protest  and  recovery 
then  had.** 

222.  Execution  of  Proper  Tax  Deed;  Certification  Respecting 
Payment — ^As  a  general  rule  the  execution  of  a  proper  tax  deed  may 
be  compelled  by  mandamus.*  Hence,  where  a  tax  deed,  fatally  defec- 
tive in  form,  has  been  issued  to  the  owner  of  a  valid  tax  sale  certifi- 
cate, he  may,  though  he  has  never  been  in  actual  possession  of  the 
land,  compel  the  proper  officer,  by  mandamus,  to  execute  to  him  a 
proper  deed.*    Mandamus  will  not  lie  to  compel  a  county  treasurer 

14.  See  supra,  par.  37.  Edmunds,  116  U.  S.  585,  6  S.  Ct.  516, 

16.  State  Board  of  Equalization  v.  29  U.  S.  (L.  ed.)  739. 

People,  191  III.  628,  61  N.  E.  339,  58  19.  Antoni  v.  Greenhow,  107  U.  S. 

LuR.A.  513.  769,  2  S.  Ct.  91,  27  U.  S.  (L.  ed.)  468; 

Note :  Ann.  Cas.  1912B  788.  Moore  v.  Greenhow,  114  U.  S.  338,  5 

16.  Santa  Fe  County  y.  New  Mexico,  S.  Ct.  1020,  29  U.  S.  (L.  ed.)  240. 
215  U.  S.  296,  30  S.  Ct.  Ill,  54  U.  S.  20.  Tennessee  v.  Sneed,  96  U.  S.  69, 
(L.  ed.)  202.  24  U.  S.  (L.  ed.)  610. 

17.  State  Board  of  Equalization  v.  1.  McCready  v.  Sexton,  29  la.  356, 
People,  191  111.  528,  61  N.  E.  339,  58  4  Am.  Rep.  214. 

L.R.A.  513.  2.  State  v.  Winn,  19  Wis.  304,  88 

18.  Hartman  v.  Greenhow,  102  U.  S.   Am.  Dec.  689. 
672,  26  U.  S.   (L.  ed.)  271;  Sands  v. 
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to  certify  that  all  taxes  are  paid  when  taxes  remain  unpaid,  although 
the  same  are  illegal.* 

223.  Refunding  Taxes  Paid. — ^A  proceeding  by  mandamus  is  the 
appropriate  method  to  enforce  the  refunding  of  taxes  paid  by  the 
holder  of  a  void  tax  title  where  by  statute  provision  is  made  there- 
for,* unless  the  refunding  is  made  a  matter  of  discretion,  as  in  case 
of  a  statute  providing  that  "any  taxes,  per  centum,  and  costs  erro- 
neously or  illegally  collected,  may,  by  order  of  the  board  of  super- 
visors, be  refunded  by  the  county  treasurer."  * 

224.  Compelling  Exemptions  or  Deductions. — ^It  has  been  held  that 
mandamus  will  lie  to  compel  assessors  to  strike  from  the  assessment 
roll  nontaxable  property  which  they  have  included  in  it,  because 
their  proceedings  in  such  a  case  are  clearly  in  excess  of  their  juris- 
diction. Under  such  circumstances,  nothing  is  submitted  to  their 
discretion,  the  subject  matter  of  the  controversy  is  put  by  the  law 
beyond  their  authority  and  they  can  lawfully  neither  list  it  nor 
value  it.®  So  where  an  assessment  is  illegally  increased  by  tax 
commissioners  and  approved  by  a  board  of  supervisors,  Huuidamus 
will  lie  to  compel  the  supervisoi^  to  reduce  the  assessment  to  the 
amount  fixed  by  the  assessors.  But  it  seems  that  where  a  petitioner 
makes  application  according  to  law  to  county  eommissioneis  to  abate 
his  taxes,  which  they  refuse  to  do,  a  writ  of  mandamus  will  not  issue 
to  compel  such  abatement,  the  question  whether  the  petitioner's  taxes 
should  be  abated  or  not  being  a  judicial  question.^ 

XIII.  Licenses,  Permits  and  Certificates 

225.  In  General. — Where  the  granting  of  a  license  is  a  matter  of 
discretion  mandamus  will  not  lie  to  compel  its  issuance,  and  the  same 
general  rule  holds  naturally  in  respect  to  revoking  such  a  license. 
So,  where  a  city  charter  provides  that  the  police  department  is  "author- 
ized and  empowered"  to  grant  theatrical  licenses,  the  power  is  discre- 
tionary and  will  not  be  controlled  by  mandamus.^  Where,  however, 
the  duty  of  issuing  licenses  to  carry  on  certain  occupations  and  busi- 
nesses is  ministerial,  mandamus  is  the  appropriate  remedy  for  its 
enforcement.*    This  rule  has  been  applied  to  building  permits,^  and 

3.  State  V.  Nelson,  41  Minn.  25,  42  So.  482,  45  L.R.A.  772;  St.  Louis  v. 
N.  W.  548,  4  L.E.A.  300.  Meyrose  Lamp  Mfg.  Co.,  139  Mo.  560, 

4.  State  V.  Chicago  County,  115  41  S.  W.  244,  61  A.  S.  R.  474;  State 
Minn.  6,  131  N.  W.  792,  Ann.  Cas.  v.  Ashbrook,  154  Mo.  375,  55  S.  W. 
1912D  669.  627,  77  A.  S.  R.  765,  48  L.R.A.  265. 

Note:  98  A.  S.  R.  884.  For  a  more  extended  treatment  of  this 

5.  Note :  Ann.  Cas.  1912B  789.  matter,  see  Licenses,  vol.  17,  pp.  561- 

6.  Utica  Bank  v.  Utiea,  4  Paige  (N.   562. 

Y.)  399,  27  Am.  Dec.  72.  10.  Bostock  v.  Sams,  95  Md.  400,  52 

7.  Note:  Ann.  Cas.  1912B  789.  Atl.  665,  93  A.  S.  R.  394,  59  L.RJL. 

8.  Note:  125  A.  S.  R.  515,  516.  282. 

9.  State  V.  Wilson,  123  Ala.  259,  26 
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licenses  to  engage  in  a  business  where  the  applicant  has  complied  with 
all  the  legal  requirements.**  Mandamus  is  also  the  proper  remedy 
for  capricious,  unreasonable  and  arbitrary  action  whether  in  refusing 
to  issue  a  license/*  or  in  revoking  one  previously  issued.**  Of  course 
if  an  ordinance  prohibiting  any  one  from  engaging  in  or  working 
at  a  specified  trade  or  business  before  obtaining  a  license  is  invalid, 
mandamus  will  not  lie  to  compel  the  issuance  of  a  license,  because 
none  can  be  legally  required.**  The  question  whether  mandamus 
lies  to  compel  the  issuance  of  a  certificate  of  incorporation  depends 
on  the  statute  in  force  as  involving  discretion  or  requiring  merely  a 
ministerial  act.  The  w^rit  has  issued  where  the  duty  of  the  secretary 
of  state  was  merely  to  ascertain  whether  a  certain  amount  of  the 
capital  of  a  banking  institution  had  been  paid  in.  But  it  has  been 
refused  where  the  secretary  of  state  was  charged  with  the  duty  of 
ascertaining  whether  the  name  desired  was  in  conflict  with  that  of 
any  other  corporation  doing  business  in  the  state  and  he  found  that 
the  name  desired  was  in  fraud  of  the  rights  of  another  concern.*^ 
226.  Liquor  Licenses. — The  granting  of  liquor  licenses  is  as  a  gen* 
eral  rule  a  matter  of  discretion,**  and  hence  cannot  be^  controlled  bv 
mandamus  unless  the  discretion  has  been  arbitrarily  or  capriciously 
exercised.*'  The  rule  is  also  that  the  action  of  the  proper  tribunal 
in  revoking  a  license  to  sell  intoxicating  liquors  will  not  be  reviewed 
by  mandamus.**  Moreover,  a  statute  which  merely  "authorizes'' 
county  commissioners  to  grant  licenses  to  sell  intoxicating  liquors 
is  permissive,  not  mandatory,  and  in  such  cases  it  has  been  held  that 
it  is  only  on  averments  and  proof  that  they  arbitrarily  and  capri- 
ciously disapproved  and  rejected  an  application  without  examination, 
consideration,  and  inquiry,  that  the  courts  may  interfere  and  th^i 
not  to  direct  them  how  to  act  or  to  decide  the  matter,  or  to  compel 
or  coerce  them  to  issue  or  refuse  a  license  to  any  particular  person 
on  certain  assumed  or  existing  conditions,  but  merely  to  compel  them 
to  examine  and  reach  a  decision  or  determination  concerning  such 
application.**  On  the  other  hand,  it  has  been  ruled  that  the  discre- 
tion vested  in  a  city  with  respect  to  granting  permission  to  open  and 
conduct  barrooms  is  not  unlimited,  and  does  not  give  that  body  abso- 
lute control  of  the  matter,  but  where  the  refusal  to  grant  such  permis- 

11.  State  V.  Ashbrook,  154  Mo.  375,       16.  See  Intoxicating  Liquors,  vol. 
55  S.  W.  627,  77  A.  S.  R.  765,  48   15,  p.  306. 

L.R.A.  265.  .    17.  Grider  v.  TaUy,  77  Ala.  422,  54 

12.  Note:  125  A.  S.  R.  516.  Am.  Rep.  65. 

13.  People    V.    New    Yoik    Health       Note :  125  A.  S.  R.  515. 

Bept.,  189  N.  Y.  187,  82  N.  E.  187,  See  Intoxicating  Liquors,  vol.  15, 

13  L.R.A.(N.S.)  894.  p.  309. 

14.  Henry  v.  Campbell,  133  Ga.  882,  18.  Note :  Ann.  Cas.  1917A  1027. 
67  S.  E.  390,  18  Ann.  Cas.  178,  27  19.  Smyth  v.  Butters,  38  Utah  51, 
L.R.A.(N.8.)  283.  112  Pae,  809,  32  L.R.A.(N.S.)  393. 

16.  Note :  125  A.  S.  R.  516. 
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sion  is  arbitrary,  discriminatory,  and  unjust,  a  writ  of  mandamus  will 
issue.-®  Mandamus  will  also  lie  to  compel  a  city  treasurer  to  issue 
a  receipt  to  an  applicant  for  a  liquor  license,  where  such  receipt  is 
a  necessary  step  in  the  procurement  of  a  license.*  Under  a  law  pro* 
viding  for  local  option  elections,  and  authorizing  a  contest  by  any 
qualified  voter  in  the  same  manner  as  in  the  case  of  other  elections 
such  contest  provision,  it  has  been  held,  affords  an  exclusive  remedy 
to  determine  the  validity  of  a  local  option  election,  and  hence  such 
question  cannot  be  determined  in  a  mandamus  proceeding  to  compel 
the  granting  of  a  liquor  license.* 

227.  Licenses  for  Carrying  on  Insurance  Business. — Statutes  are 
frequent  in  the  several  states  by  which  it  is  provided  that  before  an 
insurance  company  can  do  business  within  the  state  it  must  obtain 
a  certificate  or  license  from  the  insurance  commissioner.  Whether 
mandamus  will  lie  to  compel  such  officer  to  issue  a  license  depends 
on  whether  he  is  to  be  considered  as  a  judicial  or  as  a  ministerial 
officer.  Several  courts,  construing  the  statutes  of  their  state  on  the 
subject,  have  decided  that  he  falls  within  the  former  class,  and  can- 
not be  coerced  by  the  wTit  of  mandate.'  Other  authorities,  however, 
consider  the  power  to  grant  or  revoke  Hcenses  as  merely  ministerial,* 
A  writ  of  mandamus  to  compel  the  issuance  of  a  license  to  a  corpo- 
ration to  do  insurance  business  in  a  state  will  not,  however,  be  issued 
where  there  is  no  law  requiring  such  corporations  to  be  licensed  and 
the  state  auditor  or  commissioner  has  no  authority  to  issue  such 
license.* 

228.  Professional  Licenses. — The  extent  to  which  a  board  may  be 
controlled  in  the  exercise  of  its  duties  in  granting  professional  licenses 
depends  largely  on  the  powers  granted  to  the  board.  If  the  board 
is  invested  with  judicial  power  to  pass  on  the  qualifications  of  the 
applicants  foj  licenses  or  discretionary  power  to  issue  the  licenses, 
mandamus  will  not  lie  to  review  an  exercise  of  such  judgment  or 
discretion.    This  rule  is  very  generally  followed.*    When,  however, 

20.  State  v.  New  Orleans,  113  La.  As  to  the  regulation  of  the  insurance 

371,  36  So.  999,  2  Ann.  Cas.  92,  67  business,  see  Insurance,  vol.  14,  p. 

L.R.A.   70;   State  v.   Webster  Parish  857  et  seq. 

Police  Jury,  120  La.  163,  45  So.  47,  4.  Bankers^  life  Ins.  Co.  v.  How- 

124  A.   S.  R.  430,  14  L.R.A.(N.S.)  land,  73  Vt.  1,  48  Atl.  435,  57  L.R.A. 

794.  374;  State  v.  Doyle,  40  Wis.  175,  22 

1.  Rowland  v.  State,  56  Fla.  422,  47  Am.  Rep.  692. 

So.  963,  21  L.R.A.(N.S.)  192.              .  Note:  98  A.  S.  R.  878. 

2.  State  V.  Ross,  245  Mo.  36,  149  5.  Hoadley  v.  Purifoy,  107  Ala.  276, 
S.  W.  451,  Ann.  Cas.  1913E  978.  18  So.  220,  30  L.R.A.  351. 

3.  American  Casualtv  Ins.,  etc.,  Co.  6.  State  v.  State  Medical  Examining 
V.  Tyler,  60  Conn.  448,  22  Atl.  494,  25  Board,  32  Minn.  324,  20  N.  W.  23?, 
A.  S.  R.  337;  Provident  Sav.  Life  50  Am.  Rep.  575;  State  v.  Gregory, 
Assur.  Soc.  V.  Cutting,  181  Mass.  261,  83  Mo.  123,  53  Am.  Rep.  565. 

63  N.  E.  433,  92  A.  S.  R.  415.  Notes:  125  A.  S.  R.  516;  16  Ann. 

Note :  98  A.  S.  R.  877.  Cas.  183. 
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a  board  invested  with '  discretionary  powers  abuses  its  discretion  or 
exercises  it  arbitrarily  with  manifest  injustice,  mandamus  will  lie 
to  correct  the  abuse.'  The  statutes  of  several  states  provide  that 
members  of  certain  classes  of  professional  persons  may  receive  licenses 
to  practice  their  professions  on  the  production  of  a  diploma  of  a  "repu- 
table school  or  college  in  good  standing/'  or  of  schools  descril)ed 
by  words  of  similar  import.  In  the  interpretation  of  these  statutes 
it  has  been  held  that  the  decision  of  a  board  as  to  what  schools  or 
colleges  are  within  their  terms  is  an  exercise  of  a  discretionary  power 
and  cannot  be  controlled  by  the  courts  through  a  writ  of  mandamus 
unless  the  discretion  is  clearly  abused  or  exercised  with  manifest 
injustice.^  So,  it  has  been  hc^d,  a  writ  of  mandamus  does  not  lie 
in  favor  of  a  medical  college  against  a  stote  board  of  medical  regis- 
tration to  compel  the  board  to  recognize  the  college  as  a  legally  char- 
tered medical  institution  in  good  standing.*  It  is  well  settled  that 
where  judicial  or  discretionary  powers  are  not  granted  to  a  board, 
and  the  board  merely  exercises  an  administrative  and  clerical  function 
in  issuing  licenses,  mandamus  is  the  proper  remedy  to  compel  the 
issuance  of  a  license.^*  But  the  writ  will  not  lie  to  review  the  action 
of  a  medical  board  where  the  statute  creating  the  board  provides  for 
an  appeal  to  the  courts  from  their  action  in  refusing  a  license.^^ 

XIV.  Inferior  Courts  and  Judicial  Officers 

229.  Compelling  Court  to  Take  Jurisdiction. — One  of  the  ancient 
offices  of  the  writ  of  mandamus  was  to  compel  action  by  lower  judi- 
cial tribunals  respecting  matters  properly  before  them  and  within 
their  jurisdiction.**  If,  therefore,  inferior  courts  decline  to  exercise 
their  judicature  mandamus  is  the  appropriate  means  by  which  to 
set  them  in  motion,**  though  there  are  certain  well  recognized  limita- 

7.  State  V.  Adeoek,  206  Mo.  560, 105       Note :  98  A.  S.  R.  877. 

S.  W.  270,  121  A.  S.  R.^1;  State  v.  11.  Note:  98  A.  S.  R.  877. 

Matthews,  81  S.  C.  414,  62  S.  E.  695,  12.  Crocker  v.  Superior  Court  Jus- 

128  A.  S.  R.  919,  16  Ann.  Cas.  182,  tices,  208  Mass.  162,  94  N.  E.  369,  21 

22  L.R.A.{N.S.)  735.  Ann.  Cas.  1061.     See  also  People  v. 

8.  Van  Vleok  v.  Dental  Examiners,  Turner;  1  Cal.  143,  52  Am.  Dec.  295. 
(Cal.)   48  Bac  223,  44  L.R.A.  635;  18.  Life,  etc.,  Ins.  Co.  v.  Adams,  9 
State  V.  Gregory,  83  Mo.  123,  63  Am.  Pet.  573, 9  U.  S.  (L.  ed.)  234;  Ex  parte 
Rep.  565.  Newman,  14  Wall.  152,  20  U.  S.  (L. 

Notes:  98  A.  S.  R.  876,  877;  16  Ann.  ed.)  877;  Chicago,  ete.,  R.  Co.  v.  Wis- 

Cas.  184.  wall,  23  Wall.  507,  23  U.  S.  (L.  ed.) 

See  Physicians  and  Surgeons.  103;  Ex  parte  Sohollenberger,  96  U.  S. 

9.  State  V.  Coleman,  64  Ohio  St.  377,  369,  24  U.  S.  (L.  ed.)  853;  Harrinpr- 
60  N.  E.  568,  55  L.R.A.  105.  ton  v.  Holler,  111  U.  S.  796,  4  S.  Ct. 

10.  Stote  V.  Adeoek,  206  Mo.  550,  697,  28  U.  S.  (L.  ed.)  602;  In  re 
105  S.  W.  270,  121  A.  S.  R.  681;  Pennsylvania  Co.,  137  U.  S.  451,  457, 
Gage  V.  New  Hampshire  Eclectic  11  S.  Ct.  141,  143,  34  U.  S.  (L.  ed.) 
Medical  Soc.,  63  N.  H.  92,  56  Am.  738,  741;  St.  Louis  County  Court  v. 
Rep.  492.  Sparks,  10  Mo.  117,  45  Am.  Dec.  355 ; 
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lions  surrounding  its  use.  Chief  of  these  is  the  rule  that  while  an 
inferior  tribunal  may  be  compelled  to  act  on  a  matter  within  its 
jurisdiction  it  cannot  be  controlled  in  its  discretion;**  that  is,  the 
writ  will  not  direct  how  officers  or  tribunals  shall  act,  or  to  what 
effect  they  shall  exercise  their  powers/*  its  mandate  being  merely 
that  the  judge  or  court  before  whom  a  cause  is  pending  shall  proh 
ceed  to  hear  and  determine  it.*^  Even  when  an  act  is  ministerial 
in  character  it  haa  been  said  that  if  the  proper  performance  thejteof 
involves  discretion,  the  writ  will  not  direct  a  decision  in  a  particular 
way.*'  But  if  a  judge  declines  to  exercise  his  discretion,  or  to  act 
at  all,  when  it  ia  his  duty  to  do  ao,  a  writ  of  mandamus  may  be  isstied 
to  compel  him  to  act.*®  Summarizing  briefly,  mandamus  may  be 
appropriately  used  and  is  often  used  to  compel  courts  to  act  where 
they  refuse  to  act  and  ought  to  act,  but  not  to  direct  or  control 
their  judicial  discretion ;  to  compel  the  court  to  hear  and  decide  where 
they  have  jurisdiction,  but  not  to  predetermine  the  decision  to  be 
made;  to  require  them  to  proceed  to  judgment,  but  not  to  fix  and 
prescribe  the  judgment  to  be  rendered.*' 

State  V.  Superior  Court,  20  Wash.  545,  v.  Neville,  157  Mo.  386,  57  S.  .W.  1012, 

56  Pao.  35,  45  L.B.A.  177.  51  L.R.A.  95;  Arberry  v.  Beavers,  6 

Notes :  89  Am.  Dec.  739 ;  98  A.  S.  Tex.  457,  55  Am.  Dec.  791. 

R.  890;  3  L.R.A.  477;  13  L.R.A.  120.  Notes:  3  L.R.A.  476,  477;  51  L.R.A. 

14.  United    States    v.    Lawrence,    3  110. 

Dall.  42,  1  U.  S.  (L.  ed.)  502;  United  15.  In  re  Morrison,  147  U,  S.  14, 13 

States  V.  Peters,  5  Cranch  115,  3  U.  S.  S.  Ct.  246,  37  U.  S.  (L.  ed.)  60;  In 

(L.  ed.)  53;  Life,  etc.,  Ins.  Co.  v.  Wil-  re  PoIIitK,  206  U.  S.  328,  27  S.  Ct.  729, 

son,  8  Pet.  291,  8  U.  S.  (L.  ed.)  949;  51  U.   S.    (L.  ed.)    1081;   Wright  v. 

KendaU  v.  United  States,  12  Pet.  524,  Swayne,  104  Tex,  440,  140  S.  W.  221, 

9   U.   S.    (L.   ed.)    1181;   Decatur  v.  Ann.  Cas.  1914B  288. 

Paulding,  14  Pet.  497, 10  U.  S.  (L.  ed.)  16.  Ex   parte   Alabama   State   Bar 

559;  Ex  psxte  Taylor,  14  How.  3,  14  Ass'n,    92   Ala.   113,   8   So.    768,   12 

U.  S.  (L.  ed.)  302;  United  States  v.  L.R.A.  134. 

Addison,  22  How.  174,  16  U.  S.  (L.  17.  State  v.  District  Court,  44  Mont, 

ed.)  304;  Ex  parte  Milwaukee,  etc.,  R.  318,  119  Pac.  1103,  Ann.  Gas.  1913B 

Co.  5  Wall.  188,  18  U.  S.   (L.  ed.)  396. 

676 ;  Ex  parte  Newman,  14  Wall.  152,  18.  Hudson  v.  Parker,  156  U.  S.  277, 

20  U.  S.  (L.  ed.)  877;  Ex  parte  Saw-  15  S.  Ct.  450,  39  U.  S.  (L.  ed.)  424. 

yer,  21  WaU.  235,  22  U.  S.  (L.  ed.)  Note:  98  A.  S.  R.  89L 

617;  Ex  parte  Flippin,  94  U.  S.  348,  19.  Ex  parte  Hoyt,  13  Pet.  279,  10 

24  U.S.  (L.ed.)  194;  Ex  parte  Lorinpr,  U.  S.  (L.  ed.)  161;  United  States  v. 

94  U.  S.  418,  24  U.  S.  (L.  ed.)  165;  Addison,  22  How.  174,  16  U.  S.  (L. 

Ex  parte  Denver,  etc.,  R.  Co.^  101  U.  ed.)  304;  Ex  parte  Newman,  14  Wall. 

S.  711,  25  U.  S.  (L.  ed.)  872;  Ex  parte  152,  20  U.  S.  (L.  ed.)  877;  Ex  parte 

Burtis,  103  U.  S.  238,  26  U.  S.  (L.  ed.)  Parker,  120  U.  S.  737,  7  S.  Ct.  767, 

392;  Ex  parte  Morgan,  114  U.  S.  174,  30  U.  S.    (L.  ed.)   818;  Parker,  Pe- 

5  S.  Ct.  825,  29  U.  S.  (L.  ed.)  135;  titioner,  131  U.  S.  221,  9  S.  Ct.  708,  33 

Ex  parte  Brown,  116  U.  S.  401,  6  S.  U.  S.  (L.  ed.)   123;  Board  of  Police 

Ct.  387,  29  U.  S.  (L.  ed.)  676;  In  re  y.  Grant,  9  Smedes  &  M.  (Miss.)  77, 

Parsons,  150  U.  S.  150,  14  S.  Ct.  50,  47  Am.  Dec.  102. 

37  U.  S.  (L.  ed.)  1034;  Ex  parte  Trap-  Notes:  98  A.  S.  R.  890;  3  L.B.A. 

nail,  6  Ark,  9,  42  Am.  Dec.  676;  State  476;  20  L.R.A.(N.S.)  942. 
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230.  Reviewing  Action  of  Inferior  Tribunal.— Not  only  is  it  a 
general  rale  that  mandamus  cannot  be  used  to  control  judicial  dis- 
cretion, but  the  Tiew  is  also  very  generally  entertained  that  although 
the  writ  may  be  used  to  correct  the  errors  of  courts  when  in  the  exer- 
cise of  mere  ministerial  functions,*^  it  is  not  appropriate  to  review 
the  action  of  a  tribunal  in  any  matter  involving  the  examination 
of  evidence  and  the  decision  of  questions  of  law  and  fact,  since  such 
a  duty  is  not  ministerial.^  In  other  words,  mandamus  is  not  the 
proper  remedy  by  which  to  correct  or  reverse  erroneous  rulings  of 
inferior  tribunals,  whether  interlocutory'  or  final,*  that  being  the 
ofBce  of  a  writ  of  error  or  an  appeal,  which  mandamus  will  not  be 
allowed  to  supplant  in  accordance  with  the  general  principle  that 
where  relief  may  be  obtained  through  the  ordinary  channels  of 
the  law  the  writ  is  not  an  appropriate  remedy,^  and  the  case  is  not 

80.  Weeden  v.  Richmond,  9  R.  I.  (L.  ed.)  812;  In  re  Hawkins,  147  XT. 

128,  98  Am.  Dec.  373.  S.  486,  IS  S.  Ct.  612,  37  U.  S.  (L.  ed.) 

1.  Ex  parte  Secombe,  19  How.  9, 15  251 ;  In  le  Parsons,  150  U.  S.  150,  14 
U.  S.  (L.  ed.)  565;  In  re  Humes,  149  S.  Ct.  50,  37  U.  S.  (L.  ed.)  1034;  In 
U.  S.  192,  13  S.  Ct.  836,  37  U.  S.  (L.  re  Atlantic  City  R.  Co.,  164  U.  S.  633, 
ed.)  698;  In  re  PollitK,  206  U.  S.  323,  17  S.  Ct.  208,  41  U.  S.  (L.  ed.)  579; 
27  S.  Ct.  729,  51  U.  S.  (L.  ed.)  1081;  In  re  Pollitz,  206  U.  S.  323,  27  S.  Ct. 
People  V.  Pratt,  28  Cal.  166,  87  Am.  729,  51  U.  S.  (L.  ed.)  1081;  Ex  parte 
Dec.  110;  McCrea  v.  Roberts,  89  Md.  Nebraska,  209  U.  S.  436,  28  S.  Ct.  581, 
238,  43  Atl.  39,  44  L.R.A.  485;  Mar-  52  U.  S.  (L.  ed.)  876;  Ex  parte  Gruet- 
enm  ▼.  Lincoln,  etc.,  Counties  Ballot  ter,  217  U.  S.  586,  30  S.  Ct.  690,  54 
Com'ps,  42  W.  Va,  263,  26  S.  E.  281,  U.  S.  (L.  ed.)  892;  Ex  parte  Hard- 
36  L.R.A.  296.  ing,  219  U.  S.  363,  31  S.  Ct.  324,  55 

2.  American  Constr.  Co.  v.  Jackson-  U.  S.  (L.  ed.)  252,  37  L.R.A.(N.S.) 
viUe,  etc.,  Co.,  148  U.  S.  372,  13  S.  Ct.  392 ;  Ex  parte  Oklahoma,  220  U.  S. 
768,  37  U.  S.  (L.  ed.)  486.  191,  209,  31  S.  Ct.  426,  55  U.  S.  (L. 

3.  Columbia  Bank  v.  Sweeny,  1  Pet.  ed.)  431,  435;  Ex  parte  Dexter  First 
667,  7  U.  S.  (L.  ed.)  265;  Life,  etc.,  Nat.  Bank,  228  U.  S.  516,  33  8.  Ct. 
Ina.  Co.  V.  Adams,  9  Pet.  571,  602,  9  591,  57  U.  S.  (L.  ed.)  946;  Ex  parte 
U.  8.  (L.  ed.)  233,  244;  Ex  parte  Tay-  Roe,  234  U.  8.  70,  34  S.  Ct.  722,  58. 
lor,  14  How.  3,  13,  14  U.  S.  (L.  ed.)  U.  9.  (L.  ed.)  1217;  People  v.  Pearson, 
302,  306;  Ex  parte  Many,  14  How.  24,  2  Scam.  (111.)  189,  33  Am.  Dec.  445; 
14  U.  S.  (L.  ed.)  311;  Ex  parte  De  Weeden  v.  Richmond,  9  R.  I.  128,  98 
Groot,  6  Wall.  497,  18  U.  S.  (L.  ed.)  Am.  Dec.  373;  Famham  v.  Colman, 
887;  Ex  parte  Newman,  14  Wall.  162,  19  S.  D.  342,  103  N.  W.  161,  117  A. 
169,  20  U.  8.  (L.  ed.)  877,  888;  Ex  S.  R.  944,  9  Ann.  Cas.  314,  1  L.R.A. 
parte  Sawyer,  21  Wall.  235,  22  U.  8,  (N.8.)  1135;  Wright  v.  Swayne,  104 
(L.  ed.)  617;  Ex  parte  Flippin,  94  Tex.  440,  140  8.  W.  221,  Ann.  Cas. 
U.  8.  348,  24  U.  8.  (L.  ed.)  194;  Ex  1914B  288. 

parte   Loring,   94   U.   S.  418,  24.  U.  Note:  13  L.R.A.  120. 

8.     (L.    ed.)     ia5;    Ex    parte    Des  4.  Ex  parte  Hoyt,  13  Pet.  279,  10 

Moinee,  etc.,  B.  Co.,  103  U.  3.  794,  U.  S.  (L.  ed.)  161;  Ex  parte  Schwab, 

26    U.    8.    (L.   ed.)    461;    Ex   part©  98  U.  8.  240,  25  U.  8.  (L.  ed.)  105; 

Hoard,  105  U.  8.  578,  26  U.  S.  (L.  ed.)  Ex  parte  Des  Moines,  etc.,  R.  Co.,  103 

1176;  The  Belgenland,  108  U.  8.  153,  U.  S.  794,  26  U.  8.  (L.  ed.)  461;  Ex 

2  8.  Ct.  383,  864,  27  U.  8.  (L.  ed.)  parte  Baltimore,  etc.,  R.  Co.,  108  U. 

686;  Ex  parte  Baltimore,  etc.,  R.  Co.,  S.  566,  2  8.  Ct.  876,  27  U.  S.  (L.  ed.> 

108  U.  8.  566,  2  8.  Ct.  876,  27  U.  8.  812;  In  re  Morrison,  147  U.  S.  14,  13 
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changed  because  tlie  apptopriat^  remedy  may  involve  an  inconve- 
nient delay,*  although  it  has  been  stated  that  if  the  slowness  of  the 
ordinary  legal  forms  is.  likely  to  produce  such  immediate  injury 
or  mischief  as  ought  to  be  prevented,  the  rule  does  not  apply,  and 
the  writ  will  be  granted.*  It  has  also  been  held  that  a  writ  of  manda- 
mus ought  not  to  be  used  to  correct  orders  made  by  a  judge  in  the  exer- 
cise of  his  authority,  even  though  such  orders  may  seem  to  bear  harshly 
or  oppressively  on  the  party  complaining.'^  The  remedy  by  appeal 
must  be  substantially  adequate  in  order  to  prevent  relief  by  manda- 
mus,® though  it  has  been  held  that  mandamus  cannot  be  used  to 
take  the  place  of  an  appeal  or  writ  of  error,  even  though  no  appeal 
or  writ  of  error  is  given  by  law.' 

231.  Illustrations  of  Judicial  Matters  Not  Reviewable  by  Man- 
damus.— ^In  accordance  with  the  general  rule  stated  in  the  proceeding 
paragraph,  it  has  been  held  that  mandamus  will  not  lie  to  compel 
an  inferior  court  to  declare  an  election  void,^®  to  vacate  an  order 
suppressing  a  deposition,**  to  vacate  an  order  striking  out  a  bill  of 
exceptions  as  not  prepared  in  conformity  with  the  rules  of  court,** 
to  review  a  decision  adjudicating  a  corporation  a  bankrupt.*'  The 
judgment  of  an  inferior  court  on  a  motion  to  amend  its  original 
judgment  in  a  cause  can  no  more  be  reviewed  by  mandamus  than 
that  which  was  originally  entered  in  the  cause ;  **  and  hence,  a  refusal 
to  entertain  a  motion  to  open  an  original  judgment  for  the  purpose 
of  taxing  costs  cannot  be  reached  by  a  mandamus.**  Least  of  all 
can  a  writ  of  mandamus  be  granted  to  review  a  ruling  or  interlocu- 
tory order  made  in  the  progress  of  a  cause.**    Where  a  court  has 

S.   Ct.   246,   37   U.    S.    (L.   ed.)    60;  79  N.  W.  1081,  51  L.R.A.  33. 

Ameriean  Constr.  Co.  v.  Jacksonville,  9.  In  re  Riee,  155  U.  S.  396,  15  S. 

etc.,  R.  Co.,  148  U.  S.  372,  13  S.  Ct.  Ct.  149,  39  U.  S.  (L.  ed.)  198;  Crocker 

758,  37  U.   S.    (L.   ed.)    486;   In  r«  v.  Superior  Court  Justices,  208  Maas. 

^tlanUc  City  R.  Co.,  164  U.  S.  633, 17  162,  94  N.  E.  369,  21  Ann.  Cas.  1061. 

S.  Ct.  208,  41  U.  S.  (Ll  ed.)  579;  In  Note:  98  A.  S.  R.  892, 

re  Blake,  175  U.  S.  114,  20  S.  Ct.  10.  Note :  13  L.R.A.  120. 

42,  44  U.  S.  (L.  ed.)   94;  Ex  parte  11.  In  re  Hawkins,  147  U.  S.  486, 

Union  Steamboat  Co.,  178  U.  S.  317,  13  S.  Ct.  512,  37  U.  S.  (L.  ed.)  261. 

20  S.  Ct.  904,  14  U.  S.  (L.  ed.)  1084;  12.  Ex    parte    Dexter    First    Nat 

In  re  Pollitz,  206  U.  S.  323,  27  S.  Ct.  Bank,  228  U.  S.  516,  33  S.  Ct.  591,  57 

729,  51  U.  S.   (L.  ed.)   1081;  In  re  U.  S.  (L.  ed.)  946. 

Rigffs,  214  U.  S.  9,  29  S.  Ct.  598,  53  13.  In  re  Riggs,  214  U.  S.  9,  29  S. 

U.  S.   (L.  ed.)  887;  Knox  Countv  v.  Ct.  598,  53  U.  S.  (L.  ed.)  887. 

Johnson,  124  Ind.  145,  24  N.  E.  148,  14.  Ex  parte  Morgan,  114  U.  S.  174, 

19  A.  S.  R.  88,  7  L.R.A.  684.  5  S.  Ct.  825,  29  U.  8.  (L.  ed.)  135. 

Not^:  89  Am.  Dee.  740.  16.  Ex  parte  Many,  14  How.  24,  14 

5.  Ex  parte  Perry,  102  U.  S.  183,  U.  S.  (L.  ed.)  311. 

26  U.  S.  (L.  ed.)  43.  16.  American  Constr.  Co.  v.  Jackson- 

6.  Note:  98  A.  S.  R,  893.  ville,  etc.,  R.  Co.,  148  U.  S.  372,  13 

7.  Ex  parte  Whitney,  13  Pet.  404,   S.   Ct.  758,  37  U.   S.    (L.  ed.)   486; 
10  U.  S.  (L.  ed.)  221.  Ex  parte  Hum,  92  Ala.  102,  9   Sa 

8.  State  V.  Johnson,  103  Wis.  591,   515,  25  A.  S.  B.  23,  13  L.R.A.  120. 
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discretion  to  grant  or  refuse  a  supersedeas  its  discretion  cannot  be 
controlled  by  a  writ  of  mandamus.*^ 

232.  Limitation  on  General  Rule  Forbidding  Reversal  of  Action  of 
Inferior  Court  by  Mandamus. — ^It  is  undoubtedly  the  general  rule  that 
a  court  has  no  power  by  writ  of  mandamus  to  compel  a  subordinate 
judicial  officer  to  reverse  a  conclusioii  already  reached,  to  correct 
an  erroneous  decision,  or  to  direct  him  in  what  particular  way  he 
shall  proceed  or  shall  decide  a  specified  question.^®  But  it  is  equally 
a  part  of  this  general  rule  that  the  court  always  has  the  power  by 
means  of  such  a  writ  to  compel  an  officer  to  proceed  to  try  and 
decide  a  controversy  within  his  jurisdiction,  or  to  perform  any  other 
plain  duty  imposed  by  law,**  and  it  is  very  generally  admitted  that 
the  power  to  compel  such  an  officer  to  proceed  to  the  trial  and  deter- 
mination of  a  case  which  it  is  his  duty  to  hear  and  decide  necessa- 
rily includes  within  it  the  power  to  compel  him  to  reverse  and  set 
aside  any  erroneous  decision  he  may  have  made  to  the  effect  that 
he  will  not  proceed  to  such  a  trial  and  judgment.*® 

233.  Correcting  Erroneous  Decision  of  Jurisdictional  or  Other  Pre- 
liminary Questions.*— While  it  is  very  generally  asserted  that  the  writ 
of  mandamus  issued  under  the  power  of  sui^erintending  control  can- 
not be  made  to  serve  as  a  writ  of  error,  and  that,  when  the  lower 
court  does  take  up  any  question  for  consideration,  and  in  ita  best 
judgment  decides,  it  exercises  jurisdiction  and  performs  its  duty,  and 
there  is  nothing  left  but  a  supposed  judicial  error  for  review,^  it  is 
nevertheless  generally  true  of  all  official  action  by  courts  or  other 
officers  that  they  are  obliged,  before  proceeding  to  the  performance 
of  that  official  duty,  to  decide  whether  the  condition  exists  whicli 
calls  it  into  activity.  A  court  must  always  inquire  whether  the  law 
either  gives  it  the  jurisdiction  or  imposes  upon  it  the  duty  to  entertain 
a  given  controversy,  and  must  inquire  into  the  existence  of  facts, 
either  of  notice  to  one  of  the  parties  or  of  some  other  preliminary 
condition,  upon  which  the  law  imposes  on  it  the  power  and  the 
duty.  In  so  deciding,  a  judge  acta  judicially.*  Where  that  judi- 
cial action  can  be  corrected  by  ordinary  appellate  procedure,  there 
may  be  no  need  for  the  exertion  of  the  more  extraordinary  super- 
intending control ;  •  but  where  it  cannot,  the  result  of  an  erroneous 
adverse  determination  of  the  preliminary  question  is  an  effectual 

17.  In  re  naberman  Mfg.  Co.,  147  13  A.  S.  R.  438,  5  L.R.A.  226;  State 
U:  S.  525,  13  S.  Ct.  527,  37  U.  S.  (L.  v.  Johnson,  103  Wis.  591,  79  N.  W. 
ed.)  26C.  lOSl,  51  L.R.A.  33. 

18.  See  supra,  par.  230.  1.  See  supra,  par.  230. 

19.  See  supra,  par.  229.  2.  State  v.  Williams,  136  Wis.  1, 116 

20.  Barber  Asphalt  Pav.  Co.  v.  Mor-  N.  W.  225,  20  L.B.A.(N.S.)  941. 
ris,  132  Fed.  945,  66  C.  C.  A.  55,  67       3.  State    v.    Ninth    Judicial    Dist. 
L.R.A.  761 ;  Brown  v.  Kalamazoo  Cir-  Court,  38  Mont.  166,  99  Pac.  291,  129 
cuit  Court,  75  Mich.  274,  42  N.  W.  827,  A.  S.  R.  636,  35  L.R.A.(N.S.)  1098. 

299 


§  234  MANDAMUS  18  E.  C-  L. 

refusal  to  perform  his  duty  and  exercise  his  jurisdiction,  as  complete 
and  as  injurious  as  if  done  arbitrarily  and  without  reason.*  Hence, 
the  courts,  English  and  American,  agree  that  the  resolution  of  either 
a  jurisdictional  question  or  of  a  preliminary  one  of  practice  or  pro- 
cedure, however  judicial  in  character,  may  be  reviewed  under  the 
superintending  power,  and  that  in  case  of  the  erroneous  decision 
thereof  by  the  inferior  court,  the  latter  may  be  required,  by  man- 
damus, to  proceed  to  perform  its  duty  toward  the  principal  contro- 
versy notwitlistanding  its  decision  on  the  preliminary  question,*  al- 
though there  is  some  contrariety  of  opinion  as  to  just  what  questions 
are  preliminary  under  this  doctrine,  and  when  the  lower  court  will 
be  considered  to  have  entered  upon  consideration  of  the  merits  of 
the  controversy.* 

234.  Examples  of  Jurisdictional  or  Prdiminary  Questions  Con- 
trollable by  Mandamus. — ^Mandamus  is  a  proper  remedy  to  compel  a 
court  to  assume  jurisdiction  or  proceed  with  the  trial  of  an  action,^ 
or  to  compel  a  judge  to  hear  a  cause  if  he  has  erroneously  refused 
to  hear  it  on  the  ground  that  he  is  disqualified,®  or  that  he  has  no 
jurisdiction  of  the  person  of  the  defendant  •  or  that  the  party  to  be 
heard  is  incompetent;  *^  and  generally  the  rule  that  mandamus  will 
not  issue  to  control  discretion  or  revise  judicial  action  has  no  appli- 
cation to  the  determination  of  preliminary  questions  relating  to  the 
sufficiency  of  the  service  of  summons.*^    The  superintending  contJX>l 

4.  State  V.  Williams,  136  Wis.  1, 116  1915D  198  and  note;  Raleigh  v.  First 
N.  W.  225,  20  L.R.A.(N.S.)  941.  Judicial  Dist.  Court,  24  Mont.  306,  61 

5.  In  re  Grossmayer,  177  U.  S.  48,  Pac.  991,  81  A.  S.  E.  431;  State  v. 
20  S.  Ct.  535,  44  U.  S.  (L.  ed.)  665;  Ninth  Judicial  Dist.  Court,  38  Mont. 
In  re  Connawav,  178  U.  S.  421,  20  166,  99  Pac.  291,  129  A.  S.  R.  636,  35 
S.  Ct.  951,  44  U.  S.   (L.  ed.)   1134;  L.R.A,(N.S.)  1098. 

State  V.  Waseca  County  Dist.  Court,  8.  Ex    parte    Alabama    State    Bar 

126  Minn.  501,  148  N.  W.  463,  Ann.  Ass'n,  92  Ala.  113,  8  So.  768,  12 
Cas.  1915D  198;  Raleigh  v.  First  L.R.A.  134;  State  v.  Youngr,  31  Fla. 
Judicial  Dist.  Court,  24  Mont.  306,  61  594,  12  So.  673,  34  A.  S.  R.  41,  19 
Pac.  991,  81  A.  8.  R.  431;  State  v.  L.R.A.  636.  In  State  v.  Young,  supra, 
Ninth  Judicial  Dist.  Court,  38  Mont,  it  was  said:  "A  decision  by  a  court 
166,  99  Pac.  291,  129  A.  S.  R.  636,  35  or  judge,  that  it  or  he  has  not  juris- 
L.R.A.(N.S.)  1098;  State  v.  Williams,  diction  of  a  cause,  is  not  the  exercise 

127  Wis.  236,  106  N.  W.  286,  7  Ann.  of  his  judicial  judgment  as  to  any- 
Cas.  303;  State  v.  Williams,  136  Wis.  thing  involved  in  the  cause,  and  hence 
1,  116  N.  W.  225,  20  L.R.A.(N.S.)  it  does  not  fall  within  that  class  of 
941  and  note.  cases  to  which  the  rule  that  mandamus 

Notes:  98  A.  S.  R.  891;  2  L.R.A.  does  not  obtain  to  control  judicial  dis- 

(N.S.)  568.  cretion  applies.'' 

6.  State  V.  Williams,  136  Wis.  1, 116  9.  State  v.  Morse,  31  Utah  213,  87 
N.  W.  225,  20  L.R.A.(N.S.)  941.  Pac.  705,  7  L.R.A.(N.S.)  1127. 

7.  In  re  Hohorst,  150  U.  S.  653, 14  S.  10.  Ex  parte  Russell,  13  Wall.  664, 
Ct.  221,  37  U.  S.  (L.  ed.)  1211;  State  20  U.  S.  (L.  ed.)  632. 

V.   Waseca   County   Dist.   Court,   126       11,  Note:   20   L.R.A. (N.S.)    951. 
Minn.  501,  148  N.  W.  463,  Ann.  Cas. 
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of  a  superior  court  extends  also  to  reviewing  the  decision  of  the  trial 
court  that  a  grand  juror  was  incompetent  to  act,  which  results  in 
its  refusal  to  proceed  with  the  trial,  and  to  requiring  it  to  do  so  by 
mandamus  if  the  decision  was  erroneous.**  The  fact  that  the  ques- 
tion of  jiurisdietion  may  be  raised  on  appeal  from  the  judgment  of 
the  court  on  the  merits  does  not,  it  has  been  held,  preclude  the  rem- 
edy by  mandamus,  such  an  appeal  being  not  a  sufficient  or  adequate 
remedy.**  So,  it  has  been  ruled,  if  a  court  having  no  jurisdiction  to 
do  so  directs  a  change  of  venue  to  another  county,  the  fact  that 
any  judgment  which  might  be  rendered  in  the  court  to  which  the 
transfer  is  made  could  be  revised  on  appeal  does  not  constitute  an 
adequate  remedy,  and  mandamus  may  issue  to  compel  the  court 
making  the  order  of  transfer  to  try  the  action.**  Where  a  judge  has 
granted  a  jury  trial  in  an  equity  case  and  made  a  decree  in  accord- 
ance therewith,  but  refuses  to  exercise  his  own  judgment  in  the  case, 
a  mandamus  may  be  granted  to  require  him  to  rescind  his  decree 
and  to  hear  the  cause  and  decide  it  himself.** 

235.  Requiring  Inferior  Tribunal  to  Act  in  a  Particular  Way. — 
While  mandamus  is  not  available  to  correct  errors  in  the  course  of 
judicial  proceedings,  or  to  control  the  exercise  of  judicial  discretion,** 
it  is  not  universally  true  that  such  writ  will  not  issue  to  compel  a 
judicial  tribunal  to  act  in  a  particular  way.  For  instance  the  writ 
may  issue  to  compel  a  superior  court  to  reinstate  a  case  erroneously 
dismissed,*^  to  compel  a  judge  to  enter  a  judgment,**  to  compel  him 
to  issue  an  attachment  for  contempt  in  disobeying  an  injunction,** 
or  to  compel  him  to  sign  or  settle  a  bill  of  exceptions ;  **  and  the 
lower  court  or  judge  may  be  compelled  to  act  in  a  particular  way 
when  the  facts  are  not  in  dispute,  and  the  court  has  come  to  a  wrong 
conclusion  of  law  therefrom,  or  disregarded  a  duty  expressly  enjoined 
by  the  law  under  the  undisputed  facts.*  Or,  as  the  rule  has  been 
otherwise  expressed,  mandamus  is  the  proper  remedy  when  a  ease 
is  outside  the  exercise  of  the  discretion  of  the  inferior  court,  and  is 

12.  State  V.  WUKams,  136  Wis.  1,  17.  See  infra,  par.  256. 
116  N.  W.  225,  20  L.K.A.(N.S.)  941.  18.  See  infra,  par.  242. 

13.  Baltimore,  etc.,  R.  Co.  v.  Koontz,  19.  See  infra,  par.  269. 
104  U.  S.  5,  26  U.  S.  (L.  cd.)  643;  20.  See  infra,  par.  254. 

State  V,  Young,  31  Pla.  594,  12  So.  1.  Virginia  v.  Rives,  100  U.  S.  313, 

673,  34  A.  S.  R.  41,  19  L.R.A.  636.  25  U.  S.  (L.  ed.)  667;  Ex  parte  Ford, 

14.  State  V.  Superior  Court,  40  160  Cal.  234,  116  Pac.  757,  Ann.  Cas. 
Wash.  443,  82  Pac.  875,  111  A.  S.  R.  1912D  1267,  35  L.R:A.(KS.)  882; 
915,  5  Ann.  Cas.  775,  2  L.R.A.(N.S.)  Moody  v.  Fleming,  4  Ga.  115,  48  Am. 
568  and  note ;  State  v.  Superior  Court,  Dec.  210 ;  State  v.  Jud^e,  52  La.  Ann. 
55  Wash.  328,  104  Pac.  607,  133  A.  1275,  27  So.  697,  51  L.R.A.  71;  Mc- 
S.  R.  1030.  Crea  v.  Roberts,  89  Md.  238,  43  Atl. 

15.  Brown  v.  Kalamazoo  Circuit  39,  44  L.R.A.  485;  State  v.  St.  Louis 
Judge,  75  Mich.  274,  42  N.  W.  827,  Public  Schools,  134  Mo.  296,  35  S.  W. 
13  A.  S.  R.  438,  5  LJI.A.  226.  617,  56  A.  S.  R.  503. 

16.  See  supra,  par.  229. 
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one  of  irregularity,  or  against  law,  or  of  flagrant  injustice,  or  with- 
out jurisdiction.*  Thus,  it  has  been  held,  a  trial  judge  has  no  dia- 
cretipuary  ])ower  which  is  beyond  the  control  of  mandamus  to  deny 
creditors  for  whose  benefit  a  general  assignment  has  been  made  the 
right  given  by  statute  to  an  account  by,  and  examination  of,  the 
assignee.'  So,  it  has  been  ruled,  mandamus  may  be  used  to  control 
the  discretion  of  an  inferior  court  in  striking  an  attorney's  name 
from  its  rolls  where  that  discretion  was  exercised  with  manifest 
injustice.*  It  has,  however,  been  very  aptly  remarked  that  all  such 
cases  are  more  apparent,  than  real,  exceptions  to  the  general  rule, 
because,  when  only  one  course  is  open  to  the  court  on  the  facts  pre- 
sented, the  pursuance  of  that  course  becomes  the  plain  and  absolute 
duty  of  the  court,  and  a  refusal  becomes,  in  effect,  a  failure  to  per- 
form a  duty  within  its  jurisdiction.* 

236.  Issuance  of  Mandamus  to  Court  of  Equal  Dignity  or  Juris- 
diction.— While  the  authorities  on  the  question  are  not  many  it  seems 
to  be  the  consensus  of  opinion  of  those  courts  which  have  consid- 
ered the  matter  that  a  judge  of  one  circuit  has  no  authority  to  issue 
a  writ  of  mandamus  to  the  judge  of  another  circuit,  whose  p>owers 
are  co-ordinate,  to  compel  the  latter  to  do  an  act  which,  though  not 
strictly  judicial  in  its  character,  is  an  act  which  appertains  to  and 
devolves  upon  the  judicial  office.*  Such  action  by  the  one  court 
would,  it  has  been  held,  be  an  invasion  of  the  jurisdiction  of  the 
other,  as  the  very  etymology  of  the  word  ^'mandamus"  implies  supe- 
rior power,  and  the  same  reason  which  prohibits  an  inferior  court 
from  controlling  the  conduct  of  a  superior  tribunal  applies  as  cogently 

2.  Ex  parte  Bradley,  7  Wall.  364,  tion  of  the  tribunal  was  intended  to 
19  U.  S.  (L.  ed.)  214.  be  final,  it  is  plain  that  it  cannot  be 

3.  State  V.  Johnson,  103  Wis.  591^  disturbed,  either  on  mandamus  or  in 
79  N.  W.  1081,  51  L.R.A.  33.  any  other  way.    If  it  was  not  intended 

4.  State  V.  Kirke,  12  Fla.  278,  to  be  final,  but  there  is  another  'plain^ 
95  Am.  Dec.  314.  See  infra,  par.  speedy,  and  adequate  remedy,'  the  writ 
264.  cannot  issue;  for  it  was  not  designed 

5.  State  V.  Johnson,  103  Wis.  591,  to  usurp  the  place  of  other  remedies. 
79  N.  W.  1081,  51  L.R.A.  33.  See  But,  if  the  determination  was  not  in- 
also  Wood  V.  Strother,  76  Cal.  545,  18  tended  to  be  final,  and  there  is  no 
Pac.  766,  9  A.  S.  R.  249,  wherein  the  other  adequate  remedy,  the  writ  must 
court  lays  down  the  test  under  which  issue.  Otherwise  there  would  be  an 
the  right  to  a  writ  of  mandate  is  to  admitted  wrong  without  a  remedy.'* 
be  determined,  as  follows:  "In  every  6.  People  v.  Turner,  1  Cal.  143,  52 
case  the  tribunal  that  is  to  act  must  Am.  Dec.  295;  Shreve  v.  Pendleton, 
determine  in  the  first  instance  whether  129  Ga.  374,  58  S.  E.  880,  12  Ann. 
the  case  is  a  proper  one  for  its  action.  Cas.  563  and  note;  Elliott  w  Hipp^ 
And  in  our  opinion  the  true  tests  are  134  Ga.  844,  68  S.  E.  736,  137  A.  S. 
whether  its  determination  is  intended  R.  272,  20  Ann.  Cas.  423;  McCrea  v. 
by  law  to  be  final ;  and,  if  not,  whether  Roberts,  89  Md.  238,  43  Atl.  39,  44 
there  is  any  other  'plain,  speedy,  and  L.R.A.  485. 

adequate  remedy.'     If  the  determina- 
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to  the  effort  of  one  judge  to  compel  the  action  of  another  judge  of 
eo-ordin%te  jurisdiction  and  power.' 

237.  Compelling  Perf ermance  of  Public  Itety, — ^Where  by  constitu- 
tional or  statutory  enactment  certain  duties  of  a  public  character  are 
imposed  on  a  court  or  judicial  officer  it  seems  that  a  mandamus  may. 
issue  to  compel  the  performance  thereof,  as,  for  instance,  to  compel 
a  county  court  to  erect  a  bridge  across  a  public  road,  where  the  duty 
of  erection  is  imposed  on  such  court  by  statute,^  or  to  compel  ^ 
county  court  to  construct  or  repair  a  courthouse.* 

238.  To  Whom  Writ  Is  Issuable. — ^A  mandamus  to  au  inferior 
court  is  issued  on  the  application  only  of  a  person  who  has  a  clear 
right  to  demand  the  performance  asked  for,*®  and  this  ordinarily  does 
not  include  those  who  were  not  parties  to  the  original  proceeding.** 
A  person  under  a  criminal  charge  who  has  escaped  out  of  custody 
will  be  permitted  to  take  no  action  before  the  court,  while  he  still 
remains  at  large.  Hence,  an  application  by  such  an  escaped  prisoner 
for  a  mandamus  to  compel  the  sealing  of  a  bill  of  exceptions  must 
be  denied."  Similarly,  the  plaintiff  in  a  case  has  no  absolute  right 
enforceable  by  mandamus  to  proceed  with  the  trial  thereof  while 
he  is  in  contempt  of  court  for  refusal  to  obey  an  order.**  There 
is  a  conflict  of  authority  as  to  whether  a  private  individual  can  be 
the  relator  in  an  application  for  a  writ  of  mandamus  to  compel  a 
magistrate  to  perform  his  duty  in  respect  to  criminal  proceedings. 
The  weight  of  authority  probably  sustains  the  view  that  to  entitle 
a  private  citizen  to  move  for  and  prosecute  the  writ,  he  must  show 
that  he  has  some  private  or  special  interest  to  be  subserved,  or  some 
particular  right  to  be  pursued  or  protected,  independent  of  that  which 
he  holds  in  common  with  the  public  at  large,  and  that  it  is  for  the 
public  officers  to  apply  when  public  rights  alone  are  to  be  subserved.** 
Many  courts,  however,  maintain  that  when  the  question  is  one  of 
public  right,  and  the  object  of  the  mandamus  to  procure  the  enforce- 
ment of  a  public  duty,  the  relator  is  not  required  to  show  that  he 
has  any  legal  or  special  interest  in  the  result,  it  being  sufficient  if  he 
shows  that  he  is  interested,  as  a  citizen,  in  having  the  laws  executed 
and  the  right  enforced.**  In  respect  to  civil  actions  it  is  of  course 
the  general  rule  that  mandamus  will  lie  on  the  application  of  a 

7.  Shreve  v.  Pendleton,  129  Ga.  374,   17  Am.  Rep.  315. 

68  S.  E.  880, 12  Ann.  Cas.  563.  13.  Campbell  v.  Justices  of  Superior 

8.  Brander  ▼.  Chesterfield  Justices,  Court,  187  Mass.  509,  73  N.  E.  659, 
5  Call  (Va.)  548,  2  Am.  Dec.  606.  2  Ann.  Cas.  462,  69  L.RJ^.  311. 

9.  Note:  9  Ann.  Cas.  1075.  14.  Notes:  9  Ann.  Cas.  1074 j  Ann. 

10.  Ex  parte  Cutting,  94  U.  S.  14,   Cas.  1912A  1118,  1119. 

24  U.  S.  (L.  ed.)  49.  15.  State  v.  Yakey,  43  Wash.  15,  85 

11.  In  re  Humes,  149  TJ.  S.  192,  13  Pac.  990,  9  Ann.  Cas.  1071  and  note. 
S.  Ct.  836,  37  U.  S.  (L.  ed.)  698.  Note:  Ann.  Cas.  1912A  1118. 

12.  People  V.  Genet,  59  N.  T.  80, 
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private  person  to  compel  a  court  or  magistrate  to  perform  a  plain 
duty.i« 

239.  Necessity  of  Prior  Request  to  Act. — ^A  court  cannot  be  com- 
pelled to  do  that  which  it  has  not  refused  to  do,  and  hence,  a  man- 
damus will  not  issue  to  compel  it  to  take  any  desired  action  prior 
to  the  preferring  of  a  proper  request  therefor.  In  accordance  with 
this  principle  it  has  been  held  that  a  mandamus  will  not  be  granted 
to  compel  a  judge  to  set  a  case  down  for  trial  during  a  certain  term 
of  court  if  it  has  not  been  requested  so  to  do.*' 

240.  Allowance  of  Appeals. — ^The  giving  of  judgment  will  be  com- 
pelled by  mandamus  in  order  that  an  appeal  or  writ  of  error  may 
lie  therefrom.*®  If  an  inferior  court  refuses  to  grant  the  right  of 
appeal  a  writ  of  mandamus  may  be  issued  directing  the  court  to 
allow  it.**  Where  an  appellant  has  in  due  time  taken  all  the  neces- 
sary steps  to  perfect  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  and  the  justice  fails  to  send  up  to  the  appellate  court  the  tran- 
script, he  may  be  compelled  by  mandate  to  do  30,  even  after  the 
expiration  of  the  time  limited  for  so  doing.*^  However,  to  entitle 
petitioners  to  a  writ  of  mandamus  to  a  lower  court,  commanding  it 
to  grant  an  appeal  to  a  higher  court,  they  must  show  that  thev 
have  a  clear  right  to  an  appeal.*  A  mandamus  will  not  be  granted 
to  compel  a  court  to  vacate  the  allowance  of  an  appeal,*  or  to  reinstate 
an  appeal  which  has  been  dismissed.'  This  rule  has  been  sustained 
even  where  the  appellant  was  otherwise  without  remedy.*  On  the 
other  hand,  it  has  been  expressly  held  that  a  writ  of  mandate  will  lie 
to  a  superior  court  to  compel  it  to  reinstate  an  appeal  erroneously  dis- 
missed from  a  lower  court.*    While  mandamus  is  tlie  more  appropriate 

16.  People  V.  Jefferson  Dist.  Court,  1.  Ex  parte  Cutting,  94  U.  S.  49, 
46  Colo.  386,  104  Pac.  484,  133  A.  S.    24  U.  S.  (L.  ed.)  49. 

R.  84,  24  L.R.A.{N.S.)  886.  2.  Ex  parte  Russell,  13  Wall  664, 

Notes:  9  Ann.  Cas.  1074;  Ann.  Caa,  20  U.  S.  (L.  ed.)  632. 

1912A  1119.  3.  Note:  13  L.R.A.  121. 

17.  Ashford  v.  Goodwin,  103  Tex.  4.  In  re  Key,  189  U.  S.  84,  23  S.  Ct. 
491,  131  S.  W.  535,  Ann.  Cas.  1913A  624,  47  U.  S.  (L.  ed.)  720.  Compare 
699.  In  re  Parker,  131  U.  S.  221,  9  S.  Ct. 

18.  Ex  parte  Bradstreet,  7  Pet.  634,  708,  33  U.  S.  (L.  ed.)  123,  wherein 
8  U.  S.  (L.  ed.)  810;  Knickerbocker  the  writ  of  mandamus  issued,  directing 
Ins.  Co.  V.  Comstock,  16  Wall.  258,  21  the  supreme  court  of  a  territory  to 
U.  SI.  (L.  ed.)  493;  McClellan  v.  Car-  reinstate  an  appeal  taken  to  it  in  the 
land,  217  U.  S.  268,  30  S.  Ct.  501,  54  case  mentioned,  and  to  proceed  to  the 
U.  S.  (L.  ed.)  762.  hearing  thereof  in  the  usual  course  of 

19.  Ex  parte  Jordan,  94  IT.  S.  248,  its  business  where  the  eourt  below  re- 
24  U.  S.  (L.  ed.)  123;  Ex  parte  South,  fused  to  take  jurisdiction.  See  also 
etc.,  Alabama  R.  Co.,  95  U.  S.  221,  24  In  re  Merchants'  Stock,  etc.,  Co.,  223 
U.  S.  (L.  ed.)  355;  Stete  v.  Sixth  U.  S.  639,  32  S.  Ct.  339,  56  U.  S.  (L. 
Dist.  Judge,  28  La.  Ann.  905,  26  Am.  ed.)  584,  where  a  writ  of  mandamus 
Rep.  115.  was  allowed  to   reinstate   a  writ   of 

Note:  89  Am.  Dec.  740.  error. 

20.  Note :  98  A.  S.  R.  893.  5.  Ex  parte  Ford,  160  Cal.  334,  116 
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remedy  by  which  to  compel  a  court  to  proceed  to  the  trial  of  an 
appeal,*  the  same  result  may  be  reached  by  certiorari.' 

241.  Prescribing  Appeal  Bonds. — 'If  a  trial  judge  refuses  to  pre- 
scribe the  penalty  and  condition  of  an  appeal  bond,  mandamus  is  the 
appropriate  proceeding  to  compel  the  performance  of  this  duty.®  •  So 
it  will  lie  to  compel  a  court  to  fix  the  amount  of  a  bond  to  stay  the 
operation  of  a  writ  of  possession  on  an  appeal.* 

242.  Signing  and  Entering  Judgment. — Mandamus  lies  to  compel 
a  judge  to  sign  a  judgment  rendered  by  him  or  by  his  predecessor  in 
office,  since  that  act  is  purely  ministerial,**  or  to  enter  a  judgment 
which  it  is  clearly  his  duty  to  enter,  as  where  nothing  remains  to  be 
done  but  the  clerical  work  of  entering  it,**  or  to  enter  judgment  on 
the  report  of  a  referee/*  or  to  receive  and  enter  a  verdict,  and  to  give 
judgment  thereon,*'  unless  the  verdict  is  so  defective  that  no  judg- 
ment could  be  entered  on  it,**  or  unless  judgment  has  been  sus- 
pended.** And  where  the  plaintiff  fails  to  appear,  mandamus  will 
lie  to  compel  a  justice  to  enter  a  judgment  of  nonsuit.** 

243.  Entry  of  Judgment  by  Befault. — On  the  principle  that  man- 
damus will  lie  to  compel  a  particular  action  by  an  inferior  tribunal 
or  officer,  when  the  law  clearly  establishes  the  petitioner's  right  to 
such  action,*'  it  has  been  held  that  ais  the  entry  of  a  default  judg- 
ment is  a  mere  ministerial  act  and  does  not  constitute  the  judgment 
itself,  being  only  record  evidence  of  what  the  law  has  adjudged,  if 
the  right  to  the  judgment  is  clear  mandamus  will  lie  to  compel  a 
court  or  other  proper  official  to  make  an  entry  thereof.** 

244.  Correcting  Errors  in  Judgments,  Records,  and  Dockets. — ^Man- 
damns  may  issue  to  correct  an  erroneously  entered  judgment  provided 
the  rights  of  third  persons  are  not  prejudiced  by  the  change,**  and 

Pac.  757,  Ann.  Caa.  1912D  1267,  35  N.  E.  1077,  22  A.  S.  R.  655. 

L.R.A.(N.S.)    882;   State  v.  Phillips,  12.  Notes:    98   A.    S.    R.    895;   24 

97  Mo.  331,  10  S.  W.  855,  3  L.R.A.  L.R.A.(N.S.)  887. 

476.  13.  Texas  Tram,  etc.,  Co.  v.  High- 

6.  In  re  Parker,  120  U,  S.  737,  7  S.  tower,  100  Tex.  126,  96  S.  W.  1071, 
Ct.  767,  30  U.  S.  (L.  ed.)  818.  123  A.  S.  B.  794. 

7.  Grand    Rapids    v.    Braudy,    105  14.  Note :  98  A.  S.  R.  894. 
Mieb.  670,  64  N.  W.  29,  55  A.  S.  R.  Note :  98  A.  S.  R.  894,  895. 

472,  32  L.R.A.  116.  16.  Bradstreet  v.  Huntington,  8  Pet. 

8.  Ex  pi^  South,  etc.,  Alabama  R.  588,  8  U.  S.  (L.  ed.)  1054. 
Co.,  95  U.  S.  221,  24  U.  S.  (L.  ed.)  16.  Note:  98  A.  S.  R,  894. 
355.  17.  See  supra,  par.  235. 

9.  Note:  98  A.  S.  R.  894.  18.  In  re  Grossmayer,  177  U.  S.  48, 

10.  Life,  etc.,  Ins.  Co.  v.  Wilson,  8  20  S.  Ct.  535,  44  U.  S.  (L.  ed.)  665; 
Pet.  291,  8  U.  S.  (L.  ed.)  949;  Life,  Utah  Ass'n  of  Credit  Men  v.  Bowman, 
etc.,  Ins.  Co.  v.  Adams,  8  Pet.  306,  8  38  Utah  326,  113  Pac.  63,  Ann.  Cas. 
U.  S.  (L.  ed.)  964.  1913B  334  and  note. 

Note:  24  L.B.A.(N.S.)  887.  19.  Note:  98  A.  S.  B.  896. 

;     11.  State  V.  Engle,  127  Ind.  457,  26 
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generally  it  will  lie  to  correct  the  records  of  a  coUrt.'^  Thus,  the 
courts  generally  seem  to  have  adopted  the  rule  that  a  writ  of  man- 
damns,  or  a  rule  of  a  superior  court  in  the  nature  thereof,  is  a  proper 
remedy  for  the  correction  of  ministerial  or  clerical  errors  in  a  justice's 
docket,  so  as  to  make  it  conform  to  the  facts.^  Where,  however,  the 
correction  of  the  docket  of  a  justice  of  the  peace  is  considered  as  a 
discretionary  matter  mandamus  will  be  refused.*  In  England  a  writ 
of  mandamus  to  correct  errors  in  a  justice's  docket  has  been  refused, 
the  court  holding  that  the  remedy  was  by  application  to  the  secretary 
of  state.  It  has  also  been  held  that  justices  cannot  erase  entries  of  their 
own  motion.  Where,  however,  justice  demands  that  corrections  shall 
be  made,  and  where  the  entry  is  manifestly  false,  and  made  without 
jurisdiction,  it  seems  that  mandamus  will  lie.' 

245.  Compelling  Inferior  Court  to  Enforce  Judgment  or  Decree. — 
Every  court  has  the  inherent  power  and  authority,  and  on  it  rests 
the  duty,  of  enforcing  its  own  judgments  and  decrees  by  proper 
orders  and  directions  to  ministerial  officers  to  that  end.  If  it  fails, 
the  exercise  of  its  duty  will  be  compelled  by  a  writ  of  mandamus, 
which  will  specify  the  exact  mode  of  performance.*  Thus,  a  court 
may  be  compelled  to  proceed  with  the  enforcement  of  its  order  direct- 
ing one  railroad  company  to  deliver  rolling  stock  to  another,*  or  to 
put  in  possession  one  who  has  secured  a  decree  condemning  real  estate 
by  right  of  eminent  domain  and  has  complied  with  the  terms  of  the 
decree,  which  has  been  accepted  by  the  property  owner.*  And  gen- 
erally a  writ  of  mandamus  may  issue  to  compel  a  lower  court  to  direct 
the  issuance  of  an  execution,^  attachment  or  other  process  for  the 
purpose  of  enforcing  obedience  to  its  judgment,  where  the  reason 
assigned  by  it  for  refusing  is  obviously  of  no  force,^  though  it  has 
been  held  that  in  the  absence  of  mistake,  misconduct,  or  neglect  of 
duty,  mandamus  will  not  lie  to  compel  an  inferior  court  to  issue  execu- 
tion on  its  judgment.*    Where  a  writ  of  error  has  been  sued  out  to 

20.  Ex  parte  Roberts,  15  Wall.  384,  (N.S.)  886  and  note;  State  v.  Engle, 
21  U.  S.  (L.  ed.)  131.  127  Ind.  457,  26  N.  E.  1077,  22  A.  S. 

1.  State  V.  Engle.  127  Ind.  457,  26   R.  655. 

N.  E.  1077,  22  A.  S.  R.  655.  Note:  98  A.  S.  R.  904. 

Note:  Ann.  Cas.  1913E  74.  5.  Ex  parte  Milwaukee,  etc.,  R.  Co., 

2.  Notes:  98  A.   S.  R.  895;   Ann.  5  Wall.  825, 18  U.  S.  (L.  ed.)  676. 
Cas.  1913E  75.  6.  People  v.  Jefferson  Dist.  Court, 

3.  Note:  Ann.  Cas.  1913E  75.  46  Colo.  386,  104  Pac.  484,  133  A.  S. 

4.  Wright  V.  Swayne,  104  Tex.  440,  R.  84,  24  L.R.A.(N.S.)  886  and  note. 
140  S.  W.  221,  Ann.  Cas.  1914B  288;  7.  State  v.  Engle,  127  Ind.  467,  26 
Stafford  v.  Union  Bank,  17  How.  275,  N.  E.  1077,  22  A.  S.  R.  655. 

15   U.   S.    (L.   ed.)    101;    Stafford  v.       Note:  24  L.R.A.(N.S.)  887,  888. 
New  Orleans  Canal,  etc.,  Co.,  17  How.       8.  United  States  v.  Peters,  5  Cranch 
283,  15  U.  S.  (L.  ed.)  102;  People  v.   115,  3  U.  S.  (L.  ed.)  53. 
Jefferson  Dist.  Court,  46  Colo.  386, 104       9.  United  States  Postmaster  v.  Trigg, 
Pac.  484,  133  A.  S.  R.  84,  24  L.R.A.    11  Pet.  173,  9  U.  S.  (L.  ed.)  676. 
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obtain  the  reversal  of  a  judgment,  and  the  writ  is  informal,  the 
remedy  is  by  motion  to  vacate  it,  and  not  by  mandamus  to  have  the 
judgment  carried  into  execution.** 

246.  Setting  Aside  Judgments,  Defaults,  and  Executions. — ^As  a 
general  proposition  mandamus  will  not  lie  to  set  aside  a  judgment, 
that  being  the  function  of  an  appeal  or  writ  of  error.**  It  has  been 
held,  however,  that  mandamus  is  the  proper  proceeding  to  set  aside 
a  judgment  where  proof  of  posting  notice  of  trial  as  required  by 
law  was  defective,**  and  it  seems  that  the  writ  may  be  granted  to 
compel  a  trial  court  to  proceed  to  set  aside  a  decree  which  has  been 
granted  without  the  notice  required  by  statute.**  It  appears  also  that 
mandamus  may  lie  to  set  aside  a  nonsuit  where  the  plaintiff  was 
prevented  bj"  a  misapprehension  from  being  in  court.**  An  applica- 
tion to  set  aside  a  default  and  inquest  is  an  application  to  the  dis- 
cretion of  the  court,  not  distinguishable  in  principle  from  applica- 
tions to  grant  new  trials,**  and  hence  a  writ  of  mandamus  will  not 
generally  issue  to  control  it.**  A  writ  compelling  the  setting  aside 
of  a  default  judgment  and  to  let  in  a  technical  defense  founded  on 
defective  service  of  process  will  not  be  granted  where  the  application 
shows  no  meritorious  defense  to  the  action.*'  If  an  execution  not 
authorized  by  the  judgm.ent  should  issue,  and  the  com't,  on  motion, 
should  refuse  to  set  it  aside  or  quash  it,  it  seems  that  mandamus  would 
lio  to  compel  the  court  to  do  so.** 

247.  Awarding  and  Taxation  of  Costs. — ^Although  the  view  has 
been  expressed  that  an  appeal  or  an  action  for  costs  is  the  more  appro- 
priate remedy,  tlte  general  rule  is  that  where  a  suit  is  dismissed  by  a 
justice  of  the  peace  for  want  of  prosecution,  mandamus  is  the  proper 
remedy  to  compel  him  to  enter  a  judgment  in  favor  of  the  defendant 
for  costs,  and  to  issue  execution  thereon.**  It  has  also  been  held  that 
although  a  writ  of  mandamus  will  not  issue  to  compel  a  court  to  tax 
a  particular  bill  of  costs,  it  is  the  proper  remedy  to  compel  a  justice 
of  the  peace  to  tax  up  costs  in  a  suit  in  which  judgment  for  damages 
and  costs,  or  costs  alone,  has  been  recovered  before  him.**  On  the 
other  hand  it  has  been  ruled  that  the  refusal  by  a  court  of  a  motion 
to  open  an  original  judgment  for  the  purpose  of  taxing  the  costs 
cannot  be  reached  by  mandamus,  such  refusal  being  not  a  ministerial 

10.  Ex  parte  French,  100  U.  S.  1,       16.  Ex  parte  Joseph  Roberts,  6  Pet. 
25  U.  S.  (L.  ed.)  529.  216,  8  U.  S.  (L.  ed.)  375. 

11.  Ex  parte  Roberts,  6  Pet.  216,  8       17.  Note:  98  A.  S.  R.  901. 

U.  S.  (L.  ed.)  375.  18.  McCargo  v.  Chapman,  20  How. 

12.  Note:  98  A.  S.  R.  901.  555,  15  U.  S.  (L.  ed.)  1021. 

13.  State  V.  District  Court,  38  Mont.  19.  State  v.  Eiigle,  127  Ind.  457,  26 
166,  99  Pac.  291,  129  A.  S.  R.  636,  35  N.  E.  1077,  22  A.  S.  R.  655. 
L.R.A.(N.S.)  1098.  Note:  98  A.  S.  R.  896. 

14.  Note:  98  A.  S.  R.  90L  See  generally,  supra,  par.  243. 
16.  See  infra,  par.  249.                            20.  Note:  98  A.  S.  R.  896. 
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act,  but  an  exercise  of  judicial  discretion.*  Where  a  writ  of  man- 
damus will  lie  to  award  and  t^x  costs  it  will  also  generally  lie  to 
reverse  an  order  awarding  costs  to  the  wrong  party.* 

248.  Granting  of  Trial  by  Jury. — ^There  is  a  conflict  of  opinion  as 
to  whether  the  granting  of  a  jury  trial  may  be  enforced  by  man- 
damus. In  some  courts  the  view  is  entertained  that  while  the  writ 
will  not  issue  to  compel  a  court  to  submit  issues  to  a  jury,  such  sub- 
mission being  a  matter  of  discretion,  it  does  lie  to  compel  the  court  to 
grant  a  jury  trial,  though  the  court,  in  the  exercise  of  its  judgment, 
is  of  the  opinion  that  the  relator  is  not  entitled  to  a  jury.*  On  the 
other  hand  a  writ  of  mandamus  to  compel  the  granting  of  a  trial 
by  jury  has  been  denied  on  the  ground  that  an  appeal  might  be  had.* 

249.  Granting  or  Refusing  New  Trial  or  Rehearing. — A  motion 
for  a  new  trial  is  always  addressed  to  the  discretion  of  the  court,  and  a 
superior  court  will  not  control  the  exercise  thereof  by  a  writ  of  manda- 
mus commanding  the  lower  court  to  grant  or  refuse  it,  at  least  not  in 
the  absence  of  a  plain  abuse  of  such  discretion.*  And,  of  course,  where 
a  judge  has  granted  a  new  trial,  thereby  exercising  his  discretion, 
the  writ  will  not  lie  to  compel  him  to  sign  a  judgment  on  which  the 
new  trial  was  granted.*  A  different  question  arises,  however,  where 
a  judge  refuses  to  hear  and  determine  a  motion  for  a  new  trial,  where 
the  relator  is  entitled  to  have  him  proceed,  and  in  such  a  case  man- 
damus is  available.'  Thus,  where  a  court  dismisses  a  motion  for  a 
new  trial  for  want  of  jurisdiction,  a  mandamus  commanding  it  to 
hear  and  decide  the  same  will  issue.®  Where  the  granting  of  a 
rehearing  is  denied  in  the  exercise  of  the  court's  jurisdiction,  man- 
damus will  not  lie  to  compel  it,  but  it  will  li6  if  a  rehearing  is  im- 
properly refused.* 

250.  Time  and  Place  of  Trial;  Continuances. — Ordinarily  there 
will  be  no  interference  by  mandamus  to  direct  when  another  court 
shall  proceed  with  the  hearing  of  any  particular  cause.**  It  has 
been  held,  however,  that  a  supreme  court  has  supervisory  jurisdiction 
to  issue  mandamus  to  compel  a  circuit  judge  to  hold  a  term  of  court 
at  a  time  required  by  statute,**  although  it  has  been  ruled  that  a 
judge  will  not  be  directed  to  hear  a  contest  in  vacation  if  the  law  so 

1.  Ex  parte  Many,  14  How.  24,  14  87  Pac.  76,  11  Ann,  Cas.  125. 

U.  S.  (L.  ed.)  311.  8.  Ex  parte  Roberts,  15  Wall.  384, 

■2.  Note:  98  A.  S.  R.  896.  21  U.  S.  (L.  ed.)  131;  Ex  parte  United 

3.  State    V.    Waseca    County    Dist.  States,  16  Wall.  699,  21  U.  S.  (L.  ed.) 
Court,  126  Minn.  501,  148  N.  W.  463,  507. 

Ann.  Cas.  1915D  198.  9.  Note :  98  A.  S.  R.  896. 

4.  Note :  98  A.  S.  R.  896.  10.  People    v.    Knickerbocker,    114 
6.  New  York  Life,  etc.,  Ins.  Co.  v.   111.  539,  2  N.  E.  507,  55  Am.  Rep. 

Wilson,  8  Pet.  291,  8  U.  S.  (L.  ed.)    879. 

949.  11.  Powell  V.  Hays,  83  Ark.  448, 104 

6.  Note :  98  A.  S.  R.  896.  S.  W.  177,  13  Ann.  Cas.  220. 

•     7.  Bleakley  v.  Smart,  74  Klan.  476, 
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providing  is  void.**  Mandamus  also  lies  to  compel  a  judge  to  hold 
a  term  of  court  in  a  county  required  by  statute,**  and,  it  has  been 
held,  the  writ  may  issue  to  determine  the  place  of  trial  of  a  civil 
action,  although  the  question  is  one  of  legal  difficulty  on  which  the 
trial  court  must  pass,  and  thou^  the  question  of  error  in  the  decision 
may  be  raised  on  appeal.**  Granting,  or  refusing  to  grant,  a  con- 
tinuance is  ordinarily  regarded  as  discretionary  in  the  trial  court  and, 
hence,  is  not  generally  controllable  by  mandamus,  at  least  not  in  the 
absence  of  a  palpable  abuse.  In  accordance  with  this  principle  it 
has  been  held  that  a  justice  will  not  be  compelled  by  mandate  to 
dismiss  an  action  in  which  he  has  erroneously  granted  a  continuance.** 
On  the  ground,  however,  that  the  continuance  of  a  case  is  not  within 
the  discretion  of  a  court,  except  on  a  showing  by  the  parties  to  the 
action  as  required  by  law,  it  has  been  held  that  in  the  alienee  of  such 
a  showing  a  judge  may  be  ordered  to  set  aside  a  continuance  and 
proceed  in  the  case  according  to  law.** 

251.  Change  of  Place  of  Trial. — ^A  change  of  venue  cannot  be 
obtained  by  means  of  a  writ  of  mandamus  where  there  is  a  remedy 
by  appeal,  but  if  no  adequate  remedy  by  appeal  is  given  mandamus 
will  lie  to  enforce  such  a  change.*'  Thus,  a  writ  of  mandamus  has 
been  granted  to  compel  a  change  of  venue  on  the  ground  of  the 
prejudice  of  the  judge  before  whom  the  case  was  brought  for  trial, 
where  such  change  had  been  denied  by  the  inferior  court,  although 
the  applicant  had  a  clear  statutory  right  thereto,**  and,  in  general, 
whenever  a  judge  is  personally  interested  in  a  cause,  which  he  refuses 
to  transfer,  mandamus  is  the  appropriate  remedy  to  compel  such 
transfer.**  But  it  is,  of  course,  well  established  that  an  order  grant- 
ing or  refusing  a  change  of  venue,  if  within  the  discretion  of  the 
court  and  not  in  excess  of  its  jurisdiction  or  power,  is  not  subject  to 
review  by  mandamus.*®  Where  a  cause  has  been  rightfully  remanded 
to  the  court  of  another  county,  mandamus  will  lie  to  compel  that 
court  to  proceed  with  the  trial  of  the  case.*  Questions  respecting  the 
right  of  a  federal  court  to  issue  a  writ  of  mandamus  to  compel  a 
state  court  to  remove  to  the  former  an  action  pending  in  the  latter 
and  the  right  of  the  supreme  court  of  the  United  States  to  issue  a 
mandamus  to  an  inferior  federal  court  to  compel  it  to  remand  a  case 

12.  Ashford  v.  Goodwin,  103  Tex.  16.  State  v.  Posey,  17  La.  Ann.  252, 
491,  131  S.  W.  535,  Ann.  Cas.  1913A  87  Am.  Dec.  525.  And  see  generaUy, 
699.  CoNTiNXTANCES,  vol.  6,  p.  544  et  seq. 

13.  Powell  V.  Hays,  83  Ark.  448, 104       17.  Note :  98  A.  S.  R.  897. 

S.  W-  177, 13  Ann.  Cas.  220.  18.  State  v.  Williams,  127  Wis.  236, 

14.  State   V.   Waseca  County  Dist.  106  N.  W.  286,  7  Ann.  Cas.  303. 
Court,  126  Minn.  501,  148  N.  W.  463,  19.  Notes :    98   A.    S.   R.    898 ;    20 
Ann.  Cas.  1915D  198.     To  compel  a  L.R.A.{N.8.)  951. 

ehange  of  venue,  see  next  succeeding  20.  Note:  2  L.R.A.(N.S.)  568,  569. 
paragraph.  See  generally,  Venue. 

16.  Note:  98  A.  S.  R.  900.  1.  Note:  98  A.  S.  R.  897. 
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pending  therein  to  the  state  courts,  after  denial  by  the  inferior  federal 
tribunal  of  a  motion  so  to  remand,  are  fully  considered  elsewhere  * 

252.  Issuance  or  Dissolution  of  Injunction. — How  far  mandamus 
proceedings  may  be  resorted  to  to  enforce  the  granting  of  injunctions 
presents  an  interesting  question.  The  general  rule,  undoubtedly,  is 
that  the  granting  of  an  injunction  is  an  act  involving  the  exercise  of 
judicial  discretion,  and,  consequently,  is  not  controllable  by  man- 
damus.* The  writ  will  therefore  not  lie  to  compel  the  issuance  of  an 
injunction  where,  in  the'  opinion  of  the  judge,  the  bill  shows  no 
equity,*  but  it  may  issue  to  compel  the  granting  of  an  injunction 
in  a  case  sufficiently  clear  on  the  facts  and  involving  no  question  of 
law,  and  where,  therefore,  the  court  is  without  discretion  to  refuse  it.* 
Thus,  it  has  been  held  that  the  writ  will  issue  if  a  judge  refuses  an 
injunction  when  the  decisions  of  the  supreme  court  aUow  it,  but  he 
disagrees  with  them,  and  it  has  also  issued  to  compel  a  judge  to 
grant  an  injunction  restraining  the  collection  of  a  tax  authorized  by 
a  certain  act  until  its  alleged  unconstitutionality  could  be  judicially 
determined.*  The  writ  of  mandamus  being  as  a  general  rule  inap- 
propriate to  control  the  discretion  of  an  inferior  judge  in  granting  an 
injunction,  it  will  also,  as  a  general  proposition,  not  lie  to  dissolve  such 
an  injunction,  even  though  irregular,  if  there  is  no  imperative  neces- 
sity therefor.'  "Where,  however,  serious  injury  would  result  from 
the  granting  of  an  illegal  injunction  and  subject  the  party  affected 
thereby  to  the  risk  of  contempt  proceedings  for  disregarding  it,  it 
will  be  dissolved  by  mandate;  and  the  same  holds  true  where  the 
bill  on  which  the  injunction  is  granted  is  devoid  of  substance,  and 
cannot  support  the  application  for  the  writ.® 

253.  Vacation  of  Orders  and  Decrees. — If  it  becomes  necessary,  in 
the  due  discharge  of  its  pow-er  of  superintending  control,  that  orders 
of  an  inferior  court  be  vacated,  a  superior  court  will  not  hesitate  to 
compel  the  vacation  thereof  by  the  inferior  court  by  so  framing  its 
writs  of  mandamus.*  Under  this  general  rule  a  great  variety  of 
orders  and  decrees  may  be  vacated  or  set  aside.  Thus  mandamus  has 
been  held  appropriate  to  compel  a  judge  to  set  aside  an  order  denying 
a  motion  to  compel  attorneys  to  surrender  books  and  papers  and 
copies  made  therefrom,  obtained  under  an  abuse  of  a  writ  of  attach- 
ment,*® to  vacate  an  order  requiring  the  relator  to  produce  certain 

2.  See  Removal  op  Causes.  8.  State  v.  Judp^e,  52  La,  Ann.  1276, 

3.  State  V.  Sixth  Dist.  Court  Judge,    27  So.  697,  51  L.R.A.  71. 
28  La.  Ann.  905,  26  Am.  Rep.  115.  Note:  98  A.  S.  R.  898. 

Note :  89  Am.  Dec.  739.  9.  State  v.  WUliams,  136  Wis.  1, 116 

4.  Note:  20  L.RJ^.(N.S.)  952.  N.  W.  225,  20  L.R.A. (N.S.)  941. 

5.  Ex  parte  Martin,  13  Ark.  198,  58       Note :  98  A.  S.  R.  900. 

Am.  Dec.  321.  10.  Rosenthal  v.  Dickerman,  98  Mich. 

6.  Note :  98  A.  S.  R.  898.  208,  57  N.  W.  112,  39  A.  S.  E.  535, 

7.  Notes :  98  A.  S.  R.  898 ;  20  L.R. A.  22  L.R.A.  693. 
(N.S.)  952. 
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books  and  papers,^*  to  vatote  the  sfervideof  a  civil  capias  wrongfully 
issued;  to  set  aside  a  service  of  summons  on  one  who  at  the  time  was 
outside  of  the  jurisdiction  in  which  he  lived  and  was  there  only  to 
attend  as  a  necessary  witness  in  other  cases,^^  to  set  aside  and  to  vacate 
an  order  staying  all  proceedings  in  a  cause  and  to  compel  a  court  to 
proceed  with  all  convenient  speed  to  a  trial,^*  to  vacate  an  order 
allowing  an  amendment  by  a  sheriff  of  his  return/^  to  set  aside  an 
order  granting  a  new  trial,^**  and  to  vacate  a  void  order  by  a  state 
court  of  mediation  and  arbitration  granting  a  rehearing  in  a  cause 
decided  bv  it^*  It  has  also  been  held  that  a  writ  of  mandamus  is 
the  only  adequate  remedy  to  vacate  an  interlocutory  order  not  touch- 
ing the  merits.^' 

254.  Sigaatttre  of  Bill  of  Exceptiofl&^-Signing,  sealing  and  approv* 
ing  a  bill  of  exceptions  are  ministerial  acts  which  it  is  proper  for  an 
appellate  court  to  compel  by  mandamus,*®  but  since  it  is  the  province 
of  a  trial  judge  to  determine  the  accuracy  of  a  bill  of  exceptions,  an 
appellate  court  will  not  compel  him  to  sign  and  allow  a  particular  bill 
of  exceptions  which  he  could  not  in  his  judgment  properly  do  in  the 
correct  and  faithful  discharge  of  his  duties.*^  An  appellate  court, 
on  application  for  a  mandamus  to  compel  a  judge  of  a  lower  court 
to  sign  a  bill  of  exceptions,  will  not  look  into  affidavits  presented 
touching  the  facts  in  dispute,  and  will  refuse  the  writ  when  the  judge 
states  in  his  return  that  he  has  already  signed  a  bill  of  exceptions, 
which  he  believes  to  contain  a  correct  statement  in  relation  to  the 
disputed  matter.**  If,  however,  a  bill  of  exceptions  correctly  recites 
the  points  made  and  opinions  excepted  to,  and  is  presented  within 

11.  International  Harvester  Co.  of  S.  Ct.  150,  32  U.  S.  (L.  ed.)  508; 
America  v.  Eaton  Circuit  Judge,  163  Hudson  v.  Parker,  156  U.  S.  277,  15 
Mich.  55,  127  N.  W.  695,  Ann.  Cas.  S.  Ct.  450,  39  U.  S.  (L.  ed.)  424; 
1912A  1022,  30  L.R.A.(N.S.)  580.  People  v.  Jameson,  40  HI.  93,  89  Am. 

12.  Note :  98  A.  S.  R.  900,  901.  Dec.  337  and  note. 

13.  Livingston  v.  Dorgenois,  7  Cranch  Note :  89  Am.  Dec.  740. 

577,  3  U.  S.  (L.  ed.)  444;  Barber  As-  Compare   Story   v.   Story,  12  Pet. 

phalt  Pav.  Co.  v.  Morris,  132  Fed.  945,  339,  9  U.  S.  (L.  ed.)  1108,  wherein,  on 

06  G.  C.  A.  55,  67  L.R.A.  761.  the  ground  that  a  bill  of  exceptions  is 

Note :  98  A.  S.  R.  892.  altogether  unknown  in  chancery  prac- 

14.  Note :  98  A.  S.  R.  901.  tice,    the  court   refused   to   award   a 

16.  Ex  parte  Dubuque,  etc.,  R.  Co.,  mandamus   to   a  district  judge   com- 

1  Wall.  69,  17  U.  S.    (L.  ed.)   514;  manding  him  to  sign  a  bill  of  excep- 

Fuller  V.  United  States,  W2  U.  S.  562,  tions  tendered  to  him. 

21  S.  Ct.  871,  45  U.  S.  (L.  ed.)  1230  19.  Bradstreet  v.  Thomas,  4  Pet.  102, 

(rule  discharged).  7  U.  S.  (L.  ed.)  796;  People  v.  Pear- 

16.  Renaud  v.  State  Court  of  Media-  son,  2  Scam.  (111.)  189,  33  Am.  Dec. 
tion,  etc.,  124  Mich.  648,  83  N.  W.  620,  445;  Drexel  v.  Man,  6  Watts  &.  S. 
83  A.  S.  R.  346,  51  L.R.A.  458.  (Pa.)  386,  40  Am.  Dec.  573. 

17.  Note:  98  A.  S.  R.  901.  Notes:  89  Am.  Dec.  740;  98  A.  S*. 

18.  Crane  v.  Crane,  5  Pet.  190,  8  R.  902,  903. 

TJ.  S.  (L.  ed.)  92;  Chateaugav  Ore,  20.  People  v.  Jameson,  40  III.  93,  8^ 
etc.,  Co.,  Petitioner,  128  U.  S.  544,  9    Am.  Dec.  337. 
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time,  it  is  the  duty  of  the  trial  judge  to  settle  and  allow  it,  and  hence 
where  an  alternative  writ  of  mandamus  is  issued  to  him  directing  him 
to  sign  a  certain  bill  or  to  show  cause  for  not  signing,  and  he  fails  to 
make  any  return  to  the  writ,  a  peremptory  mandamus  will  be  issued 
compelling  him  to  sign  the  particular  bill.^  On  the  principle  that  a 
prisoner  in  criminal  proceedings  can  take  no  action  before  the  court 
where  he  has  escaped  out  of  custody,  and  still  remains  at  large,  it 
has  been  held  that  an  application  for  a  mandamus  to  compel  the 
sealing  of  a  bill  of  exceptions  must  be  denied,  where  a  prisoner  who 
was  tried  for  felony  and  found  guilty  has  made  his  escape.' 

255.  Dismissal  of  Suit. — ^As  a  general  proposition  mandamus  will 
not  lie  to  compel  a  judge  to  enter  a  judgment  of  dismissal  on  the 
plaintiff^s  motion,  and  at  his  costs,  where  the  motion  is  resisted  by 
the  defendant  and  denied  by  such  judge;  for  in  such  a  case  a  judge 
acts  judicially.'  Thus,  it  has  been  held  that  a  mandamus  does  not 
lie  to  compel  a  court  to  strike  a  cause  from  the  docket,  on  motion,  on 
the  ground  that  it  has  been  discontinued  by  a  submission  to  arbi- 
tration.^ Nor  will  mandamus  issue  to  compel  a  federal  judge  to 
dismiss,  for  lack  of  jurisdiction,  a  suit  which  he  certifies  that  he  is 
satisfied  involves  a  controversy  within  the  jurisdiction  of  the  court, 
since,  if  a  decree  should  pass  against  the  defendant,  he  has  his  remedy 
by  appeal.^  But  it  has  been  held  that  a  writ  of  mandamus  does  lie 
to  compel  the  dismissal  of  a  suit  where  no  security  for  costs  has  been 
given,  as  required  by  statute.* 

256.  Reinstatement  of  Case. — The  reinstatement  of  a  cause  has 
been  held  to  be  the  exercise  of  a  judicial  function  not  controllable 
by  mandamus,  an  appeal  generally  lying  where  a  justice  has  wrong- 
fully dismissed,  an  action.'  So,  it  has  been  ruled,  the  dismissal  of 
proceedings  for  want  of  prosecution  is  discretionary  with  the  couii: 
before  which  the  proceedings  are  pending,  and  a  writ  of  mandamus 
will  not  issue  for  the  reinstatement  thereof  unless  manifest  injustice 
would  otherwise  result.  Nor,  it  has  been  held,  will  mandamus  lie  to 
compel  a  court  to  reinstate  a  cause  dismissed  on  the  ground  that  the 
record  brought  up  was  not  submitted  in  the  form  prescribed  by  the 
rules  of  court.®  On  the  other  hand,  it  has  been  held  that  mandamus 
to  compel  the  reinstatement  of  a  case  erroneously  stricken  from  the 
docket  may  be  issued  to  an  inferior  court  by  a  supreme  court  in  the 

1.  People  V.  Pearson,  2  Scam.  (lU.)  tJ.  S.  297,  22  S.  Ct.  455,  46  U.  S.  (L. 
189,  33  Am.  Dee.  445.  ed.)   549;   In  re   Cleland,  218  U.   S. 

2.  People  V.  Genet,  59  N.  Y.  80,  17  120,  30  S.  Ct.  647,  54  U.  S.  (L.  ed.) 
Am.  Rep.  315.  962.     See  generally,  United  States 

3.  People  V.  Pratt,  28  Cal.  166,  87  Courts. 

Am.  Dec.  110.  6.  Note :  98  A.  S.  R.  899. 

4.  Note :  98  A.  S.  R.  899.  7.  Notes :  89  Am.  Dec.  739 ;  98  A. 

5.  In  re  Atlantic  City  R.  Co.,  164  S.  R.  899.     As  respects  reinstatement 
U.  S.  633,  17  S.  Ct.  208,  41  U.  S.  (L.  of  appeals,  see  supra,  par.  240. 

ed.)  579;  In  re  Huguley  Mfg.  Co.,  184       8.  Note:  98  A.  S.  R.  900. 
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exercise  of  its  general  power  of  superiutending  centrol,  but  no  order 
will  be  made  as  to  what  decision  the  court  shall  render  as  to  any 
question  involved,  or  as  to  the  eouxsQ  it  shall  pursue  in  disposing  of 
tiie  cause.*  Thus,  it  has  been  ruled,  under  its  supervisory  jurisdic- 
tion, an  appellate  court  has  the  autliority  to  instruct  &  court  of  orig- 
inal jurisdiction  to  reinstate  a  caae  dismissed  on  the  ground,  and  for 
the  allied  reason,  that  tibie  court  is  without  jurisdiction,  if  it  be 
manifest  that  the  ooort  has  jurisdiction,^^  and  the  same. power  of 
geooral  supervision  over  inferior  courts  will  be  exercised  to  compel 
the  reinstatement  axkd  trial:  of  a  case,  dismissed  by  the  inferior  court 
on  the  ground  of  insufficiency  in  the  pleading,  where  no  appeal  is 
possible.^*  Where  the  rights  of  a  person  beneficially  interested  in  a 
suit  would  be  prejudiced  by  a  dismissal  by  the  plaintiff  of  record, 
mandamus  will  liie  to  reinstate  the  case  in  the  £j:)S0nce  of  another 
adequate  remedy.** 

257.  Adndssioii  of  Will  to  Probate;  Settlement  of  Estates^— It 
has  been  held  that  mandamus  will  not  lie  to  compel  a  probate  judge 
or  ordinary  to  admit  a  will  to  probate  Where  he  has  decided  that  he 
has  no  jurisdiction,  the  remedy  being  by  appeal,*'  and  assuredly 
mandamus  will  not  issue^  to  compel  him  to  admit  to  probate  a  will 
pending  an  appeal  from  his  refusal  to  admit  to  probate  another  will 
of  the  same  te^ator.*^  It  has  also  faeeti  declared  tbaA  a  writ  of  man- 
damus will  not  lie  to  review  the  refusal  of  a  probate  court  to  grant 
letters  of  administration.**  Where,  however,  a  judge  declines  all 
proceedings  in  the  settlement  or  distribution  of  an  estate^  the  writ 
will  issue,  as  there  is  then  no  order  from  which  to  appeal.  So  it  will 
issue  to  compel  a  probate  court,  at  the  instance  of  an  executor,  to 
proceed  and  miake  a  final  settlement  of  his  accounts,  when  it  improp* 
erly  refused  to  do  so  on  account  of  a  supposed  want  of  jurisdiction, 
and  it  will  also  lie  to  compel  a  judge  to  sign  a  decree  establishing 
notice  to  creditors,  the  judge  having  no  discretion  in  such  a  matter. 
But  the  writ  does  not  lie  to  compel  a  probate  judge  to  allow  a  con- 
tingent claim  against  the  estate  of  a  deceased  person,  the  proper 
remedy  being  an  appeal  from  the  order  of  disallowance,  nor  to  compel 
him  to  extend  the  time  allowed  for  creditors  to  present  their  claims, 
nor  to  compel  the  approval  of  an  administrator's  sale,  such  being  a 
judicial  action.**    A  mandamus  will  lie  to  vacate  the  antemortem 

9.  Bradstreet  v.  Cooper,  6  Pet.  774,       Note:  20  L.R.A.(N.S.)  951. 

8  U.  S.  (L.  ed.)  577;  Ex  parte  Brad-  11.  Note:  20  L.R.A.(N.S.)  952. 

street,  7  Pet.  634,  8  U.  S.   (L.  ed.)  12.  Note:  98  A.  S.  R.  900. 

810;  State  v.  Neville,  167  Mo.  386,  57  13.  Note:  98  A.  S.  R.  901. 

S.  W.  1012,  51  L.R.A.  95;  State  v.  14.  People    v.    Knickerbocker,    114 

Troup,  98  Neb.  333,  162  N.  W.  748,  HI.  539,  2  N.  E.  507,  55  Am.  Rep.  879: 

L.R.A.1916B  936.  16.  Note:  3  L.R.A.  477. 

10.  Ex  parte  SchoUenberfrer,  96  U.  16.  Note :  98  A.  S.  R.  901,  902. 
S.  369,  24  U.  S.  (I*  ed.)  853. 
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probate  of  a  will,  where  a  statute  providing  therefor  is  adjudged  to 
be  illegal  and  void.*^ 

258.  Reviewing  Rulings  on  Evidence. — ^As  a  general  rule  a  refusal 
to  permit  a  petitioner  to  prove  certain  matters  in  the  lower  court  can- 
not be  reviewed  by  mandamus,  nor  will  the  writ  issue  to  compel  a 
lower  court  to  admit  certain  evidence  which  it  has  rejected.^*  Where, 
however,  a  judge  of  a  lower  court  refuses  to  allow  to  be  produced  for 
evidence  documents  which  are  included  in  evidence  in  a  case  in  that 
court  which  has  been  ordered  to  be  sealed,  it  has  been  held  that  man- 
damus is  the  proper  remedy  to  require  him  to  make  an  order  for  the 
production  of  such  documents.**  It  has  also  been  held  that  man- 
damus lies  to  compel  an  inferior  court  to  issue  a  commission  to  take 
the  testimony  of  a  person  in  another  state  in  order  that  his  deposition 
may  be  used  on  a  new  trial  of  an  action  in  which  the  petitioner  is 
defendant,  it  appearing  that  the  inferior  court  had  by  law  no  dis- 
cretion in  the  matter  of  issuing  the  commission.'^  Similarly,  where 
the  defendants  in  a  criminal  case  are  by  statute  entitled  to  take  the 
depositions  of  witnesses  residing  out  of  the  state,  mandamus  lies  to 
compel  an  inferior  court  to  make  the  necessary  order.  But  it  will 
not  lie  to  force  a  circuit  judge  to  suppress  a  deposition  taken  in  a 
chancery  suit.* 

259.  Filing  and*  Striking  Out  Pleadings. — ^Mandamus  is  inappro- 
priate to  compel  a  trial  judge  to  permit  the  filing  of  a  pleading  in  a 
cause  pending  before  him,*  and  as  a  rule  a  superior  court  will  not 
exercise  any  control  by  mandamus  over  the  proceedings  of  an  inferior 
couiii  in  allowing  or  refusing  to  allow  amendments  in  the  pleadings, 
in  cases  depending  before  it.*  Hence,  a  motion  for  a  mandamus  to 
a  judge  directing  him  to  restore  to  the  record  a  plea  of  tender,  which 
had  been  filed  by  the  defendant  in  a  suit  on  a  bond  for  the  payment 
of  duties,  but  which  had  been  ordered  by  the  court  to  be  struck  off 
as  a  nullity,  will  not  be  allowed.*  Nor,  as  a  broad  discretion  is  allowed 
judges  in  setting  off  judgments  on  motion,  does  a  writ  of  mandamus 
lie  to  review  that  discretion  where  a  judge  refuses  a  motion  to  allow 
one  judgment  to  be  set  off  against  another.^  Nor  will  mandamus  issue 
to  a  lower  court  commanding  it  to  strike  off  a  plea  which  it  had 
permitted  the  defendant  to  put  in,  and  to  compel  him  to  enter 
another  plea,  which  the  plaintiffs'  counsel  deems  the  proper  plea.* 

17.  Lloyd  V.  Wayne  Circuit  Judge,       2.  Ex  parte  Davenport,  6  Pet.  661, 
56  Mich. '236,  23  N.  W.  28,  56  Am.    8  U.  S.  (L.  ed.)  637. 

R«p.  378.  3.  Ex  parte  Bradstreet,  7  Pet  634,  8 

18.  Note:  98  A.  S.  R.  902.  U.  S.  (L.  ed.)  810. 

19.  Ex  parte  Uppercu,  239  U.  S.  435,  4.  Ex  parte  Davenport,  6  Pet.  661,  8 
36  S.  Ct.  140,  60  U.  S.  (L.  ed.)  368.  U.  S.  (L.  ed.)  537. 

20.  San  Francisco  Gas,  etc.,  Co.  v.  5.  Note:  98  A.  S.  R.  903. 
Superior  Court,  155  Cal.  30,  99  Pac.  6.  Columbia  Bank  v.  Sweeny,  1  Pet. 
359,  17  Ann.  Cas.  933.  567,  7  U.  S.  (L.  ed.)  265. 

1.  Note :  98  A.  S.  R.  902. 
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Mandamus  has,  however,  been  allowed  to  review  a  motion  to  strike 
from  the  files  an  amended  declaration  and  the  decision  of  the  court 
thereon  on  the  ground  that  they  constituted  no  part  of  the  common 
law  record  of  the  case  and  could  therefore  not  be  reviewed  by  writ 
of  error.^ 

260.  Allowance  or  Denial  of  Intervention  or  Substitution  of  Par- 
ties*— ^Allowing  or  denying  permission  to  become  a  party  to  an  action 
is  generally  deemed  to  be  discretionary  in  the  trial  courts  and  appeal, 
not  mandamus,  is  regarded  as  the  proper  remedy  in  the  event  of  an 
abuse  of  such  discretion.  Hence,  a  motion  for  leave  to  intervene  in 
an  action  made  at  any  stage  of  the  proceedings  presents  a  judicial 
question^  and  mandamus  will  not  lie  to  control  or  review  the  ruling 
thereon,  however  erroneous  it  may  be.®  In  accordance  with  this 
doctrine  the  federal  supreme  court  has  refused  to  revise  by  mandamus 
the  exercise  by  a  district  court  of  its  discretion,  in  refusing  to  permit 
a  telephone  subscriber  to  intearvene  as  representative  of  a  class,  for 
the  purpose  of  suing  for,  representing^  and  acting  for  all  the  other 
subscribers  with  respect  to  the  restitution  of  sums  collected  in  excess 
of  the  rates  fixed  by  an  ordinance  during  the  pendency  of  an  injunc- 
tion.* It  has,  however,  been  held  that  mandamus  is  the  proper 
remedy  to  compel  a  court  to  bring  in  a  party  to  an  action,  when  it 
has  erroneously  declined  to  make  him  a  party  on  the  ground  that  it 
has  no  jurisdiction  to  do  so.^*  It  has  also  been  determined  that  where 
a  right  of  action  will  be  lost  and  great  injustice  done  unless  a  sub- 
stitution of  parties  is  allowed,  mandamus  will  lie  to  compel  such 
substitution.  A  judgment  rendered  against  a  party  to  an  action  after 
his  death  is  not  void  on  its  face,  and  proceedings  to  set  aside  the 
judgment  must  be  teJcen  before  the  administrator  of  the  decedent 
can  apply  for  a  mandamus  to  compel  the  court  to  substitute  him  as 
a  party  to  the  action.  ^^ 

261.  Quashing  and  Reinstating  Attachments. — ^Mandamus  is  the 
appropriate  remedy  to  reinstate  an  attachment  which  has  been  improp- 
erly dismissed,  and  also  to  revide  the  action  of  an  inferior  court  in 
quashing  or  refusing  to  quash  an  ancillary  attachment.  It  does  not, 
however,  lie  to  quash  an  original  attachment,  on  a  motion  merely, 
which  is  always  addressed  to  the  discretion  of  the  court.^* 

262.  Approval  of  Bonds;  Requiring  Necessary  Bond.— A  superior 
court  will  not  as  a  general  rule  interfere  by  mandamus  with  the  dis- 
cretion of  a  lower  court  in  approving  or  rejecting  a  bond  offered  for 

7.  Note:  98  A.  S.  R.  903.  S.  646,  34  S.  Ct.  258,  58  U.  S.  (L.  ed.) 

8.  White  V.  U.  S,,  1  Black  501,  17  416.                                  .^o  rr   o  ^o-. 
U.  S.  (L.  ed.)  227;  Ex  parte  New  York  10.  In  re  Coimaway,  178  U.  S.  421, 
Leaf  Tobacco  Board  of  Trade,  222  U.  20  S.  Ct.  951,  44  U.  S.  (L.  ed.)  1134. 
S.  578,  32  S.  Ct.  833,  56  U.  B.  (L.  ed.)  11.  Note:  98  A.  S.  R.  903.  904. 
323.  12.  Note:  98  A.  S.  R.  904. 

9.  In  re  Engelhard,  etc.,  Co.,  231  U* 
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its  approval,  the  approval  of  an  official  bond,  especially  where  a  judge 
is  required  by  law  to  jndge  of  the  solvency  of  the  sureties,  being  gen* 
erally  regarded  as  a  jxidicial  and  not  a  ministerial  duty.**  Moreo\'er, 
it  has  been  said,  an  adequate  remedy  exists  by  a  supersedeas,  in  the 
case  of  the  rejection  of  a  bond.**  There  are,  however,  several  cases, 
dealing  with  the  appi^oval  of  crfRcial  bonds^  which  hold  that  such 
approval  or  rejection  is  essentially  a  ministerial  act,  though  coupled 
with  a  discretion,  and,  hence,  is  controllable  by  mandamus.**  So  it 
has  been  held  that  a  writ  of  mandamus  may  issue  to  require  a  probate 
judge  to  approve  and  accept  a  bond  tendered  where  the  judge  refuses 
to  accept  it  solely  on  the  ground  of  a  noncompliance  with  the  terms 
of  an  unconstitutional  statute.**  If  a  judge  allows  an  action  without 
requiring  the  prescribed  statutory  bond,  or  if  he  accepts  one  that  is 
insufficient,  it  has  been  held  that  mandamus  will  lie  to  correct  his 
rulings.*' 

263.  Enforcing  Execution  of  Mandate,— A  writ  of  mandamus  is 
the  proper  remedy  to  compel  an  inferior  court  to  obey  the  decrees  and 
judgments  of  supreme  courts.**  When  a  case  has  once  been  decided 
by  a  higher  court  on  appeal,  and  remanded  to  the  lower  court,  what- 
ever was  before  the  higher  court,  and  disponed  of  by  its  decree,  is 
considered  as  finally  settled.  The  lower  court  is  bound  by  the  decree 
as  the  law  of  the  case,  and  must  carry  it  into  execution,  according 
to  the  mandate.  That  court  cannot  vary  it,  or  examine  it  for  any 
other  purpose  than  execution;  or  give  any  other  or  further  relief; 
or  review  it,  even  for  apparent  error,  on  any  matter  decided  on  appeal ; 
or  intermeddle  with  it,  further  than  to  settle  so  much  as  has  been 
remanded.**  If  the  lower  court  mistakes  or  misconstrues  the  decree 
of  the  higher  court,  and  does  not  give  full  effect  to  the  mandate,  its 
action  may  be  controlled,  either  on  a  new  appeal  (if  involving  a  suffi- 
cient amount)  or  by  a  writ  of  mandamus  to  execute  the  mandate  of  the 
higher  court.**    Thus,  mandamus  may  be  issued  to  compel  a  lower 

13.  Ex  parte  Milwaukee  R.  Co.,  6  11  S.  Ct.  673,  35  U.  S.  (L.  ed.)  339; 
Wall.  188,  18  U.  S.  (L.  ed.)  676;  Ex  Ex  parte  Walter,  89  Ala.  237,  7  So. 
parte  Harris,  52  Ala.  87,  23  Am.  Rep.  400,  18  A.  S.  R.  103;  Nunn  v.  Robert- 
559 ;  Rains  v.  Simpson,  50  Tex.  495,  32  son,  80  Ark.  350,  97  S.  W.  293,  Ann. 
Am.  Rep.  609.  Cas.  1913E  1197. 

14.  Ex  parte  Milwaukee,  etc.,  R.  Co.,  Note :  98  A.  S.  R,  904. 

5  Wall.  188,  18  U.  S.  (L.  ed.)  676.  19.  Sibbald  v.  U.  S.,  12  Pet.  488,  9 

15.  Note:  98  A.  S.  R.  897.  XT.  S.   (L.  ed.)   1167;  Texas,  etc.,  R. 

16.  State  V.  Robins,  71  Ohio  St.  273,  Co.  v.  Anderson,  149  U.  S.  237,  13  S. 
73  N.  E.  470,  2  Ann.  Cas.  485,  69  Ct.  843,  37  U.  S.  (L.  ed.)  717;  In  re 
L.R.A.  427.  Sanford  Fork,  ete.,  Co,,  160  U.  S.  2*7, 

17.  Note:  98  A.  S.  R.  897.  16  S.  Ct.  291,  40  U.  S.  (L.  ed.)  414 

18.  Litchfield  v.  Dubuque,  etc.,  R.  20,  Perkins  v.  Foumiqaet,  14  How^ 
Co.,  7  Wall.  270,  19  U.  S.  (L.  ed.)  328, 14  U,  S.  (L.  ed.)  441;  In  re  Wash- 
150 ;  Ex  parte  Denver,  etc.,  R.  Co.,  101  ington  R,  Co.,  140  U,  S.  91,  11  S.  Ct. 
U.  S.  711,  25  U.  S.  (L.  ed.)  872;  In  673,  36  U.  S.  (L.  ed.)  339;  City  Nat. 
re  Washington  R.  Co.,  140  U.  S.  91,  Bank  v.  Hunter,  152  U.  S.  512,'  14  S, 
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court  to  set  aside  ita  orders  granting,  without  previous  leave  of  the 
higher  court,  a  rehearing  for  newly  discovered  evidence  after  the 
merits  of  the  case  have  been  disposed  of  by  the  higher  court  on  appeal, 
when  they  were  in  practical  though  unintentional  disobedience  of  its 
mandate.^  But  a  lower  court  may  consider  and  decide  any  matters 
left  open  by  the  mandate  of  the  higher  court;  and  its  decision  of 
such  matters  can  be  reviewed  by  a  new  appeal  only.*  The  opinion 
delivered  by  the  higher  court  at  the  time  of  rendering  its  decree  may 
be  consulted  to  ascertain  what  was  intended  by  its  mandate;  and 
either  on  an  application  for  a  writ  of  mandamus,  or  on  a  new  appeal, 
it  is  for  such  coiurt  to  construe  its  own  mandate,  and  to  act  accord- 
ingly.* In  the  federal  jurisdiction,  however,  it  has  been  held  that 
a  circuit  court  of  appeals  to  which  is  addressed  the  mandate  of  the 
supreme  court  directing  the  remanding  of  the  cause  to  the  district 
court  for  further  proceedings  in  conformity  with  the  opinion  on 
which  the  mandate  was  based  has  no  jurisdiction  to  compel  the  district 
court,  by  mandamus,  to  modify  the  decree  entered  in  supposed  com- 
pliance with  such  mandate,  to  conform  to  the  view  of  the  supreme 
court's  opinion  entertained  by  the  circuit  court  of  appeals.^  A  writ 
of  error,  and  not  mandamus,  is  the  proper  remedy  to  correct  the 
action  of  a  state  court  in  failing  to  give  full  effect  to  a  mandate  from 
the  supreme  court  of  the  United  States  by  mistaking  or  misconstruing 
its  judgment,*  for  while  the  power  of  higher  courts  to  enforce  their 
jurisdiction  over  lower  ones  by  mandamus  is  clearly  recognized  as 
between  inferior  and  superior  courts  of  the  same  government,  it  is 
not  sustained  as  between  courts  established  by  separate  governments.* 
264.  Admission,  Right  of  Appearance,  and  Reinstatement  of  Attor- 
neys.— ^The  admission  of  an  attorney  to  practice  law  is  a  judicial  act,' 
and  mandamus  will  not  lie  to  enforce  it.®  Where  an  at  tome  v  has 
been  admitted,  however,  mandamus  lies  to  compel  a  judge  to  recognize 
the  right  of  such  attorney  to  practice  in  the  court  presided  over  by 
him.*    And  it  has  been  held  that  mandamus  is  the  proper  remedy 

a.  675,  38  TJ.  S.  (L.  ed.)  534;  Re  City  Wayne  County  v.  Kennicott,  94  U.  S. 

Nat.  Bank,  153  U.  S.  246,  14  S.  Ct.  498,  24  U.  S.  (L.  ed.)  260;  Gaines  v. 

804,  38  U.  S.  (L.  ed.)  705.  Rupg,  148  U.  S.  228, 13  S.  Ct.  611,  37 

1.  In  re  Potts,  166  U.  S.  263,  17  S.  U.  S.  (L.  ed.)  432. 

Ct.  520,  41  U.  S.  (L.  ed,)  994.  4.  Ex  parte  Chicago  First  National 

2.  Hinckley  v.  Morton,  103  U.   S.   Bank,  207  U.  S.  61,  28  S.  Ct.  23,  52 
764,  26  U.  S.  (L.  ed.)  458;  Mason  v.   U.  S.  (L.  ed.)  103. 

Pewabic  Min.  Co.,  153  U.  S.  361,  14  5.  In  re  Blake,  175  U.  S.  114,  20  S. 

S.  Ct.  847,  38  U.  S.  (L.  ed.)  745;  Ex  Ct.  42,  44  U.  S.  (L.  ed.)  94. 

parte  Union  Steamboat  Co.,  178  U.  S.  6.  See  supra,  par.  236. 

317,  20  S.  Ct.  904,  44  U.  S.  (L.  ed.)  7.  See  Att(«nbys  at  Law,  vol.  2, 

1084.  p.  940  et  seq. 

3.  Sibbald  v.  U.  S.,  12  Pet.  488,  9  8.  Note:  98  A.  S.  E.  899. 

U.  S.  (L.  ed.)  1167;  West  v.  Braabear,       9.  People  v.  Kavanagh,  220  lU.  49, 
14  Pet.  51,  10  U.  S.    (L.  ed.)    350;    77  N.  E.  107, 110  A.  S.  R.  223. 
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to  enforce  the  right  of  a  licensed  attorney  to  appear  for  his  client 
in  a  prosecution  before  a  court  martial  when  such  right  is  denied  by 
that  court.**  Mandamus  has  also  been  declared  to  be  the  appropriate 
remedy  to  restore  to  practice  in  an  inferior  court  an  attorney  who 
has  been  wrongfully  disbarred  or  suspended,  especially  where  no 
appeal  or  writ  of  error  from  the  order  of  such  inferior  court  is 
authorized  by  law.**  An  attorney,  by  his  admission  as  such,  acquires 
rights  of  which  he  cannot  be  deprived,  at  the  discretion  of  a  court, 
any  more  than  a  physician  of  the  practice  of  his  profession,  a  mechanic 
of  the  exercise  of  his  trade,  or  a  merchant  of  the  pureuit  of  his  com- 
mercial avocations.  It  is  true  that,  being  officers  of  the  court,  attor- 
neys are  in  many  respects  subject  to  the  orders  of  the  court,  but  these 
orders  must  be  the  result  of  sound  and  legal  aiid  not  of  arbitrary 
and  uncontrolled  discretion.*^  On  the  ground,  however,  that  the 
act  of  a  court  in  disbarring  an  attorney  is  judicial  and  done  in  the 
exercise  of  judicial  discretion,  it  has  been  held  in  some  jurisdictions 
that  a  superior  court  cannot  grant  a  writ  of  mandamus  to  reverse  the 
decision  of  the  lower  court  and  restore  an  attorney  to  his  office.** 
Moreover,  even  where  the  authority  of  an  appellate  court  to  interfere 
by  mandamus  in  the  case  of  the  removal  or  suspension  of  an  attorney 
is  recognized,  it  will  not  be  exercised  unless  the  conduct  of  the  court 
below  has  been  grossly  irregular  and  unjust.** 

265.  Use  of  Mandamus  in  Criminal  Proceedings  Generally. — ^Man- 
damus has  often  been  sought  in  matters  relating  to  criminal  charges, 
and  allowed  where  there  was  a  clear  legal  right  and  no  other  adequate 
remedy.  Thus,  it  lies  to  compel  a  justice  of  the.  peace,  a  recorder,  or 
other  magistrate  to  proceed  with  the  preliminary  examination  of  one 
regularly  charged  with  a  crime  and  brought  before  him  under  arrest, 
where  this  duty  is  especially  enjoined  by  statute  on  that  officer,  unless 
the  grand  jury  discharge  the  a(5cused,  or  the  state  discontinues  the 
prosecution  before  him ;  *^  and,  it  has  been  held,  his  refusal  to  proceed 
is  not  justified  by  the  mere  statement  of  the  accused's  attorney  that 
an  examination  for  the  same  offense  had  been  had  before  another 
magistrate,  and  the  defendant  there  held  to  answer.**     Mandamus 

10.  State  V.   Crosby,  24  Nev.   115,  12.  People  v.  Turner,  1  Cal.  143,  52 
50  Pac.  127,  77  A.  S.  R.  786.  Am.  Dec.  295. 

11.  Ex  parte  Bradley,  7  Wall.  364,  13.  Note:  98  A.  S.  R.  899.  See 
19  U.  S.  (L.  ed.)  214;  Ex  parte  Robin-  Attorneys  at  Law,  vol.  2,  p.  1113. 
son,  19  Wall.  505,  22  U.  S.  (L.  ed.)  14.  Ex  parte  Burr,  9  Wheat.  529,  6 
205;  People  v.  Turner,  1  Cal.  143,  52  U.  S.  (L.  ed.)  152;  Ex  parte  Wall.  107 
Am.  Dee.  295  and  note;  State  v.  Kirke,  U.  S.  265,  2  S.  Ct.  569,  27  U.  S.  (L. 
12  Fla.  278,  95  Am.  Dec.  314;  State  v.  ed.)  552.  See  Attorneys  at  Law,  vol. 
Sachs,  2  Wash.  373,  26  Pac.  865,  26  2,  p.  1113. 

A.  S.  R.  857.  15.  State  v.  Recorder,  42  La.  Ann. 

Note :  89  Am.  Dec.  740.  1091,  8  So.  279,  10  L.R.A.  137. 

Sec  Attorneys  at  Law,  vol.  2,  p.       16.  Note:  98  A.  S.  R.  905. 
1112. 
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will  not  lie  to  compel  the  arrest  without  warrant  of  certain  designated 
persons  for  the  alleged  commission  of  a  misdemeanor,^^  although  it 
has  been  held  that  it  lies  to  compel  an  officer  charged  with  the  duty 
to  take  cognizance  of  a  criminal  charge  preferred  by  affidavit,  and 
thereon  to  issue  his  warrant  of  arrest.^®  Mandamus  will  not,  however, 
lie  to  compel  a  judge  to  issue  bench  warrants,  where  the  pleadings 
do  not  show  it  to  be  his  duty  to  do  so,  and  the  statute  imposes  the 
duty  on  the  clerk  of  the  court ^*  And  when  a  district  judge  judicially 
determines  that  the  evidence  before  him  is  insufficient  to  authorize 
him  to  issue  a  warrant,  a  higher  court  will  not  compel  him,  by  man- 
damus, to  issue  it,  such  court  having  no  power  to  compel  a  judge, 
acting  in  a  judicial  capacity,  to  decide  according  to  the  dictates  of 
any  judgment  but  his  own.*^  The  rule  seems  to  be  that  although 
a  court  cannot,  in  a  mandamus  proceeding,  determine  the  question 
whether  a  criminal  warrant  should  issue,  nor  can  it  control  the  judg- 
ment or  discretion  of  the  magistrate  to  whom  the  application  for  the 
warrant  has  been  made,  it  can  and  will  issue  a  writ  commanding 
the  magistrate  to  hear  and  determine  the  application  on  the  merits 
when  he  refuses  a  summons  or  warrant  for  some  reason  extraneous 
to  the  information  or  evidence  before  him.*  But,  it  has  been  held, 
mandamus  will  not  lie  to  compel  a  justice  of  the  peace  to  entertain 
a  complaint  by  village  authorities  under  a  void  by-law.*  The  writ 
will  issue  to  compel  the  reiiBtatement  at  a  criminal  case  discontinued 
for  an  insufficient  reason ;  to  enforce  a  change  of  venue  in  a  criminal 
case,  if  improperly  denied;  to  set  aside  an  order  made  for  a  change 
of  venue  in  a  criminal  case,  in  the  absence  of  the  accused,  and  where 
he  was  not  represented  by  counsel ;  •  and  to  compel  a  judge  to  pro- 
ceed with  the  trial  of  an  indictment  which  has  been  transferred  to 
his  court  from  another  county.*  A  justice  of  the  peace  may  be  com- 
pelled by  a  writ  of  mandamus  to  render  judgment  on  a  verdict  returned 
on  a  criminal  prosecution,  no  matter  how  erroneous  he  may  deem  it 
to  be,  where  he  has  no  power  to  set  aside  such  verdicts ;  but  he  cannot 
be  forced  to  enter  judgment  on  a  verdict  which  is  utterly  null.*  The 
writ  also  lies  to  compel  him  to  impose  sentence,  where  he  has  no  discre- 
tion, after  conviction,  to  stipend  judgment  during  the  good  behavior 

17.  State  V.  Williams,  45  Ore.  314,   M.  C.  46,  33  L.  T.  N.  S.  840,  24  W. 
77  Pac.  966,  67  L.R.A,  166.  K.   250,  15  Eng.   Rul.  Cas.  127  and 

18.  Note:  98  A.  S.  R.  906.  note. 

19.  State  V.  Williams,  45  Ore.  314,       Note:  20  L,R.A.(N.S.)  951. 

77  Pac.  968,  67  LJI.A.  166.  2.  Chaddock  v.  Day,  75  Mich.  527, 

20.  United    States   v.   Lawrence,    3   42  N.  W.  977,  13  A.   S.  R.  468,  4 
Ball.  42,  1  U.  S.  (L.  ed.)  502;  State   L.RA.  809. 

V.  Rouse,  86  S,  C.  344,  68  S.  E.  629,       3.  Note :  98  A.  S.  R.  905. 

Ann.  Cas.  1912A  1117.  4.  State  v.   McCarty,  62   Ohio   St. 

1.  State  V.  Yakey,  43  Wash.  15,  85    363,  39  N.  E.  1041,  27  L.R.A.  634. 
Pac.  990,  9  Ann.  Caa.  1071;  Reg.  v.       5.  Note:  98  A-  S.  R-  906. 
Adamson,  1  Q.  B.  D.  201,  45  L.  J. 
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of  the  defendant.*  A  criminal  court  of  appeals  has  the  power,  and  it 
is  its  duty,  it  has  been  said,  to  consider  a  petition  for  a  writ  of  man- 
damus on  motion  of  the  state  to  disqualify  a  judge  from  trying  a 
criminal  case.^ 

266.  Admission  to  Bail. — ^The  power  of  deciding  on  the  sofficiency 
of  axL' affidavit  to  hold  to  bail,  and  the  amount  of  bail  Required,  is  a 
part  of  the  judicial  power  of  the  court,  and  a  writ  of  mandainos  will 
not  lie  to  re-examine  its  decision.^  It  has  also  been  intimated  that  a 
higher  court  has  no  jurisdiction  to  issue  a  writ  of  mandamus  to  com- 
pel a  lower  court  to  admit  an  accused  to  bail,  even  if  the  petitioner's 
application  for  bail  has  been  erroneously  refused.*  Under  the  acts 
of  Congress  conferring  certain  powers  on  the  supreme  court  of  the 
United  States,  and  under  the  rules  adopted  by  thai  court  in  pursuance 
thereof,  it  has,  however,  been  held  that  a  justice  of  that  court  may 
allow  a  writ  of  error,  to  operate  as  a  supersedeas,  to  a  United  States 
district  court,  and  may  order  bail,  in  an  amount  fixed  by  him,  to  be 
taken  by  the  district  judge,  the  form  of  the  bond  and  the  sufficiency 
of  the  sureties  to  be  passed  on  by  the  latter,  in  a  criminal  case,  not 
capital ;  and,  if  such  district  judge  refuses  to  approve  of  the  bail  bond, 
on  the  ground  that  the  order  was  made  without  authority  of  law  and 
the  bond  if  given  would  be  void,  he  may  be  compelled  to  do  so  by 
mandamus.^* 

267.  Review  of  Decisions  qb  Indictments. — ^Tbe  issuance  of  a  writ 
of  mandamus  to  compel  a  court  to  proceed  to  bear  a  cause  is  not 
prevented  by  the  fact  that  the  eflFect  of  so  doing  will  result  in  requiring 
the  overruling  of  an  order  quashing  an  indictment  for  disqualification 
of  a  member  of  the  grand  jury,**  and  generally  it  may  be  said  that 
a  decision  quashing  an  indictment  may  be  properly  reviewed  by 
mandamus.**  According  to  some  authorities  the  writ  is  not  a  proper 
remedy  to  compel  the  dismissal  of  an  action,  on  a  failure  to  dismiss 
for  want  of  prosecution,  such  being  an  exercise  of  judicial  discretion 
on  a  judicial  question,  where  a  statute  provides  that  the  court  must, 
unless  good  cause  to  the  contrary  is  shown,  order  the  prosecution  to 
be  dismissed,  if  the  defendant  whose  trial  has  not  been  postponed  on 
his  application  is  not  brought  to  trial  within  a  certain  time  after  the 
finding  of  the  indictment,  or  the  filing  of  the  information.*'     Nor 

6.  Ex  parte  Unitdd  States,  242  U.  S.       10.  Hudson  v.  Parker,  156  U.   S. 
27,  37  S.  Ct.  72,  Ann.  Cas.  1917B  355.    277,  15  S.  Ct.  450,  39  U.  S,  (L.  ed.) 

Note :  98  A.  S.  R.  906,  906.  424. 

7.  State  v.   Brown,  8   Okla.   Crim.       11.  State  ▼.  Williams,  136  Wis.  1, 
40, 126  Pac.  245,  Ann.  Cas.  1914C  394.  116    N.    W.    225,    20    LJB.A.(N.S.) 

8.  Ex  parte  Taylor,  14  How.  3,  14  941. 

U.  S.  (L.  ed.)  302.  12.  Notes:    98   A,   S.    B.    906;   20 

9.  Vanderford  v.  Brand,  126  Ga.  67,   L.R.A.(N.S.)  952. 

54  S.  E.  822,  9  Ann.  Cas.  617.    And       13.  Notes?  98  A.  S.  R.  906;  Ann. 
see  Bail  and  Rboognizancb,  vol.  3,   Cas.  1912D  1273. 
p.  27.  .  . 
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is  it  propet  to  compel  a  court  to  discharge  a  pen^n  alleged  to  be 
improperly  detained  under  process  issued  by  such  court.  Other 
authorities,  however,  hold  that  mandamus  will  lie  to  compel  a  trial 
court  to  dismiss  an  indictment  which,  without  a  sufHcient  legal  excuse 
for  delay,  is  not  prosecuted  within  the  prescsribed  constitutional  or 
statutory  period.*"* 

268.  Habeas  Corpus  PreeeedingB. — ^Whether  the  writ  of  habeas 
carpus  will  be  awarded  in  any  case  is  a  judicial  question ;  it  is  not  to 
be  granted  as  a  matter  of  course,  but  such  fa(^  must  be  made  to  appear 
to  the  judge  to  whom  the  petition  therefor  is  presented  as  in  his 
judgment  prima  facie  entitle  the  petitioner  to  the  writ.  On  his  refusal 
to  award  it,  therefore,  mandamus  will  not  issue  to  compel  him  to  do 
so,  the  exercise  of  his  discretion  being  revisable  by  an  appeal.**  Man- 
damus will  lie,  however,  to  compel  a  judge  before  whom  a  prisoner 
is  brought  to  grant  a  hearing  on  a  writ  of  habeas  corpus.**  Where 
an  ordinary  writ  of  habeas  corpus  is  issued  by  a  federal  district  judge 
on  the  ground  that  the  prisoner  is  in  custody  for  an  act  done  in  pur- 
suance of  a  law  of  the  United  States,  the  question  whether  good  cause 
is  shown  for  his  discharge  is  to  be  judicially  determined  by  the  judge 
whose  determination  cannot  be  reviewed  by  writ  of  mandamus  al- 
though it  may  be  reached  by  appeal.*' 

269.  Contempt  Proceedings. — ^Where  a  trial  court  grants  an  injunc- 
tion, from  the  order  granting  which  the  defendant  appeals,  and  then 
disobeys  the  injunction,  it  has  been  held  that  a  mandamus  will  issue 
to  compel  the  trial  judge  to  issue  an  attachment  for  contempt,  the 
plaintiff's  remedy  by  appeal  being  inadequate.  But  where  an  injunc- 
tion, granted  on  an  ex  parte  application,  was  modified  on  motion  of 
the  defendant,  without  notice  to  the  plaintiff,  on  the  defendant's  giv- 
ing bond,  the  court  held  that  subsequent  acts  of  the  defendant,  in 
violation  of  the  original  injunction,  were  not  in  contempt,  and  refused 
to  compel  the  issuance  of  an  attachment  therefor  by  mandate,  the 
proper  remedy  for  any  error  in  modifying  the  injunction  being  by 
appeal-**  It  has  also  been  held  that  mandamus  does  not  lie  from  a 
circuit  court  to  compel  a  magistrate  over  whom  it  has  no  supervisory 
jurisdiction  to  compel,  by  contempt  proceedings,  a  witness  to  produce 
papers  which  he  has  been  directed  to  produce  by  a  subpoena  duces 
tecum.*^  Nor  will  mandamus  lie  to  vacate  an  order  of  a  circuit  judge, 
adjudging  a  party  to  a  suit  guilty  of  contempt  of  court  in  refusing 

14.  Ex  parte  Ford,  160  Cal.  334,  17.  Virginia  v.  Paul,  148  U.  S.  107, 
116  Pac.  757,  Ann.  Cas.  1912D  1267  13  S.  Ct.  536,  37  U.  S.  (L.  ed.)  386. 
and  note,  35  L.R.A.(N.S.)  882.  18.  Note:  98  A.  8.  R.  907. 

Note:  Ann.  Cas.  1912A  1119.  19.  Famham  v.  Colman,  19  S.  D. 

15.  Note :  98  A.  S.  R.  907.  342,  103  N,  W.   161,  117  A.   S.   R. 

16.  Ex  parte  Mahone,  30  Ala.  49,  944,  9  Ann.  Cas.  314,  1  L.R.A.(N.S.) 
68  Am.  Dec.  111.  1135. 

R.  C.  L.  Vol.  XVIII.— 21.       521 


§  272  MANDiLMUS  18  E.  C.  L. 

opportunity  to  £U3iend  by  striking  out  the  name  ol  an  unnecessary 
party  and  inserting  the  name  of  the  party  beneficially  intereBted.*' 
272.  The  State,  Attorney  General,  and  Municipality  as  Petitioner 
or  Relator. — Cases  directly  involving  questions  of  public  right  should 
as  a  rule  be  brought  in  the  name  of  the  state  or  of  the  people,  the 
person  instituting  the  proceeding  appearing  as  a  relator.**  It  is  also 
eminently  fitting  that  such  causes  be  inaugurated  by  the  attorney 
general,  or  with  his  consent,  or,  at  least,  that  the  refusal  of  that 
officer  to  act  be  shown.*^  Thus,  it  haa  been  held,  the  attorney 
general  may  properly  institute  proceedings  to  require  a  railroad  com- 
pany to  issue  mileage  tickets  and  receive  those  of  other  companies 
since  it  is  not  a  proceeding  in  equity,  but  rather  a  petition  for  a 
writ  of  mandamus  in  a  matter  concerning  the  public*  In  fact  it 
has  been  held  that  a  writ  of  mandamus  on  behalf  of  the  people  in 
their  sovereign  capacity  can  be  awarded  only  on  the  application  of 
the  attorney  general  or  some  district  attorney  and  that  in  such  a 
case  the  name  of  no  person  need  appeal  as  relator  in  the  proceeding.* 
The  consent  or  refusal  of  the  attorney  general  is  not,  however,  always 
absolutely  necessary,  but  it  seems  that  a  citizen  interested  can  under 
certain  circumstances  institute  the  proceeding  in  the  name  of  the 
people  without  consulting  the  attorney  general.*  The  attorney  gen- 
eral, it  has  been  held,  is  only  an  amicus  curiae  when  invited  by  the 
<;ourt  to  appear  in  an  action  involving  an  important  constitutional 
question  which  is  brought  in  the  name  of  the  state  on  the  relation 
of  a  person  who  seeks  thereby  to  enforce  a  private  right,  and  hence 
is  not  a  party  or  intervener  who  is  entitled,  as  such,  to  file  a  petition 
for  a  reheai'ing.*  Municipalities  may  also  under  the  proper  circum- 
stances institute  mandamus  proceedings.  For  instance,  a  municipality 
in  the  streets  of  which  a  railway  is  located  by  ordinance  has  been 
held  to  be  a  proper  relator  in  a  proceeding  by  mandamus  to  enforce 
the  duties  of  the  company  towards  the  public*  And  it  cannot  be  said 
that  a  city  has  not  sufficient  financial  interest  in  the  controveray  to 

18.  State  V.  Pacific  Brewing,  etc.,  160  Mass.  62,  35  N.  E.  252,  22  L.R.A. 
Co.,  21  Wash.  451,  58  Pac.  584,  47   112. 

L  R  A   208.  2.  People  v.  State  Board  of  Canvass- 

19.  'state  v.  Pacific  Brewing,  etc.,  era,  129  N.  Y.  360,  29  N.  E,  346,  14 
Co.,  21  Wash.  451,  58  Pec.  684,  47   L.R.A.  646. 

L.RA.  208;  State  v.  Cunningham,  83  Note:  105  A.  S.  R.  122. 

Wis.  90,  63  N.  W.  36,  35  A.  S.  R.  27,  3.  State  v.  Cunningham,  83  Wis.  90, 

17   L.R.A.  146.     See   also   preceding  53  N.  W.  35,  35  A.  S.  R.  27, 17  L.R.A. 

paragraph.  145.     See  also  preceding  paragraph. 

20.  Northern  Pac.  R.  Co.  v.  Wash-  4.  Parker  v.  State,  133  Ind.  178,  32 
ington  Territory,  142  U.  S.  492,  12  N.  £.  836,  33  N.  E.  119,  18  LJR.A, 
S.  Ct.  283,  35  U,  S,   (L.  ed.)   1082;  567. 

State  V.  Johnson,  30  Pla.  433,  11  Sa.       5.  Bridgetqn  v.  Bndgeton,  etc.,  Trao- 
845,  18  L.R.A.  410.  tion  Co.,  62  N.  J.  L,  692,  43  AU.  715, 

1.  Atty.-Gen.  v.  Old  Colony  R.Co.,  45  L.R.A.  837. 
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the  relation  or  complaint  of  the  party  beneficially  interested.*  In 
such  a  case  the  proceeding  is  purely  one  to  enforce  a  civil  remedy, 
the  people  are  present  merely  as  a  formal  party,  the  real  party  in 
interest  is  the  relator  and  if  he  should  die  the  proceeding  would 
abate.*  But  of  course  if  the  duty  sought  to  be  enforced  is  due  the 
state  as  such  the  proceedings  should  be  in  the  name  of  the  state.^^ 
When  mandamus  is  invoked  for  the  enforcement  of  a  purely  private 
right,  it  seems  clear,  at  least  under  the  reformed  procedure,  that  the 
proceedings  may  be  conducted  in  the  name  of  the  actual  parties  in 
interest,  and  that  the  state  is  not  a  necessary  party.**  In  fact  in  such 
cases  it  has  been  held  that  the  real  party  in  interest  should  be  named 
as  plaintiflF,  and  such  proceedings  should  not  be  entitled  in  the  name 
of  the  state  on  the  relation  of  such  party.**  And  the  purport  of  some 
decisions  would  appear  to  be  that  not  only  should  such  an  action 
be  brought  in  the  name  of  the  real  party  in  interest,  without  the 
use  of  the  name  of  the  people,  but  that  it  must  be  so  brought.**  A 
mandamus  proceeding  is,  however,  properly  brought  in  the  name  of 
the  state  on  the  relation  of  the  party  beneficially  interested,  where 
statutes  do  not  define  the  writ,  or  prescribe  for  it  a  form  of  title,  or 
declare  in  whose  name  it  shall  be  prosecuted  but  preseiTe  the  ancient 
method  of  suing  out  the  writ,  and  prescribe  that  it  must  be  issued 
on  affidavit  on  the  application  of  the  party  beneficially  interested.** 
The  rule  that  a  person  cannot  bring  an  action  at  law  against  a  part-* 
nership  or  board  of  which  he  is  a  member  does  not  apply  to  the 
proceeding  in  mandamus.**  The  chief  magistrate  of  a  state  who  is 
charged  with  seeing  that  the  laws  are  faithfully  executed  is  a  proper 
relator  in  a  proceeding  by  mandamus  to  require  the  sealing  and 
countersigning  of  a  commission.**  An  attorney  at  law  is  also  a 
proper  party  to  apply  for  mandamus  against  the  commissioner  of 
patents  to  compel  him  to  give  such  certified  copy  as  is  needed  as  evi- 
dence in  a  suit  then  pending  in  which  the  applicant  is  interested  as  an 
attorney.*^  The  court  will  not  dismiss  a  mandamus  proceeding 
in  the  first  instance  on  its  attention  being  called  to  the  fact  that  it 
is  not  prosecuted  in  the  name  of  the  proper  party,  but  will  give  an 

8.  State  V.  Pacific  Brewing,  etc.,  Co.,       12.  Howard  v.  Huron,  5  S.  D.  639, 
21  Wash.  451,  58  Pac.  584,  47  L.R.A.   59  N.  W.  833,  26  L.R.A.  493. 

208  Note:    64   L.B.A.    622. 

Notes:   89  Am.  Dec.  740;   105  A.  13.  Note:  106  A.  S.  R.  123. 

S.  R.  122, 123.  14.  State  v.   Pacific  Brewing,  etc., 

9.  People  V.  State  Board  of  Canvass-  Co.,  21  Wash.  451,  58  Pac.  584,  47 
ers,  129  N.  Y.  360,  29  N.  E.  346,  14  L.R.A.  208. 

L.R.A.  646.  16.  Note:  89  Am.  Dec.  741. 

Note:  11  Ann.  Ca».  419.  16.  State  v.  Crawford,  28  Pla.  441, 

10.  Note:  105  A.  S.  B.  122.     See  10  So.  118,  14  L.R.A,  263. 

also  next  succeeding  paragraph.  17.  United  States  v.  Hall,  7  Mackey 

11.  Note:  105  A.  S.  R.  123.  •     (D.  C.)  14,  1  L.R.A.  738, 
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opportunity  to  amend  by  striking  out  the  name  of  an  unnecessary 
party  and  inserting  the  nanie  of  the  party  beneficially  interested.** 
272.  The  State,  Attorney  General,  and  Municipality  as  Petitioner 
or  Relator. — Cases  directly  invohdng  questions  of  public  right  should 
as  a  rule  be  brought  in  the  name  of  the  state  or  of  the  people,  the 
person  instituting  the  proceeding  appearing  as  a  relator.**  It  is  also 
eminently  fitting  that  such  causes  be  inaugurated  by  tho  attorney 
general,  or  with  his  consent,  or,  at  least,  that  the  refusal  of  that 
officer  to  act  be  shown.*^  Thus,  it  has  been  held,  the  attorney 
general  may  properly  institute  proceedings  to  require  a  railroad  com- 
pany to  issue  mileage  tickets  and  receive  those  of  other  companies 
since  it  is  not  a  proceeding  in  equity,  but  rather  a  petition  for  a 
writ  of  mandamus  in  a  matter  concerning  the  public*  In  fact  it 
has  been  held  that  a  writ  of  mandamus  on  behalf  of  the  people  in 
their  sovereign  capacity  can  be  awarded  only  on  the  application  of 
the  attorney  general  or  some  district  attorney  and  that  in  such  a 
case  the  name  of  no  person  need  appeal  as  relator  in  the  proceeding.- 
The  consent  or  refusal  of  the  attorney  general  is  not,  however,  always 
absolutely  necessary,  but  it  seems  that  a  citizen  interested  can  under 
certain  circumstances  institute  the  proceeding  in  the  name  of  the 
people  without  consulting  the  attorney  general.*  The  attorney  gen- 
eral, it  has  been  held,  is  only  an  amicus  curiae  when  invited  by  the 
-court  to  appear  in  an  action  involving  an  important  constitutional 
question  which  is  brought  in  the  name  of  the  state  on  the  relation 
of  a  person  who  seeks  thereby  to  enforce  a  private  right,  and  hence 
is  not  a  party  or  intervener  who  is  entitled,  as  such,  to  file  a  petition 
for  a  rehearing.*  Municipalities  may  also  under  the  proper  circum- 
stances institute  mandamus  proceedings.  For  instance,  a  municipality 
in  the  streets  of  which  a  railway  is  located  by  ordinance  has  been 
held  to  be  a  proper  relator  in  a  proceeding  by  mandamus  to  enforce 
the  duties  of  the  company  towards  the  public*  And  it  cannot  be  said 
that  a  city  has  not  sufficient  financial  interest  in  the  controveray  to 

18.  State  V.  Pacific  Brewing,  etc.,  160  Mass.  62,  35  N.  E.  252,  22  L.R.A. 
Co.,  21  Wash.  451,  58  Pae.  584,  47   112. 

L.R.A.  208.  2.  People  v.  State  Board  of  Canvass- 

19.  State  V.  Pacific  Brewing,  etc.,  ers,  129  N.  Y.  360,  29  N.  E.  345,  14 
Co.,  21  Wash.  451,  58  Pac.  684,  47   L.R.A.  646. 

L.R.A.  208;  State  v.  Cunningham,  83  Note:  105  A.  S.  R.  122. 

Wis.  90,  63  N.  W.  36,  35  A.  S.  R.  27,  3.  State  v.  Cunningham,  83  Wis.  90, 

17   L.R.A.  145.     See  also   preceding  53  N.  W.  35,  35  A.  S.  R.  27, 17  L.R.A. 

paragraph.  145.     See  also   preceding  pai*agraph. 

20.  Northern  Pac.  R.  Co.  v.  Wash-  4.  Parker  v.  State,  133  Ind.  178,  32 
ington  Territory,  142  U.  S.  492,  12  N.  fi.  836,  33  N.  E.  119,  18  LJR.A. 
S.  Ct.  283,  35  U.  S.   (L.  ed.)   1092;  567. 

State  V.  Johnson,  30  Fla.  433,  11  So.       6.  Bridgeton  v.  Bridgeton,  etc.,  Tra**- 
845,  18  L.R.A.  410.  tion  Co.,  62  N.  J.  L.  592,  43  All.  715, 

1.  Atty.-Gen.  v.  Old  Colony  R.  Co.,  45  L.R.A,  837. 
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maintain  mandamus  to  compel  a  railroad  company  to  sprinkle  certain 
streets  because  such  city  might  compel  abutting  owners  to  do  tlie 
sprinkling,  where  it  is  not  compelled  to  do  so  and  in  any  event  would 
retain  the  obligation  to  sprinkle  the  crossings.* 

273.  Right  of  Private  Person  to  Enforce  by  Mandamus  Public 
Right  or  Duty. — Although  in  the  case  of  an  application  for  manda- 
mus, where  private  or  corporate  rights  are  affected,  the  relator  must 
show  an  interest,'^  the  rule  established  by  the  preponderance  of  author- 
ity is  that,  where  the  question  is  one  of  public  right  and  the  object 
of  the  mandamus  is  to  procure  the  enforcement  of  a  public  duty, 
the  relator  need  not  show  that  he  has  any  legal  or  special  interest 
in  the  result,  it  being  sufficient  that  he  is  interested  as  a  citizen  in 
having  the  laws  executed  and  the  duty  in  question  enforced.*  Or, 
as  the  doctrine  has  been  more  succinctly  stated,  private  persons  may 
move  for  a  mandamus,  to  enforce  a  public  duty  not  due  to  the  gov- 
ernment as  such,  without  the  intervention  of  the  government  law 
officer.*  Thus,  it  has  been  held,  the  citizens  of  a  municipality  may 
appear  as  relators  in  an  application  for  a  writ  of  mandate  to  compel 
a  railway  corporation  to  pro\nde  a  depot  in  such  municipality,  and 
it  is  not  necessary  that  the  application  be  made  by  the  attorney 
general.*®  Similarly  it  has  been  held  that  any  citizen,  without 
showing  that  he  has  any  legal  interest  in  the  action,  may  institute 

«.  State  V.  Milwaukee  Electric  R.,  v.  Staanton,  55  W.  Va.  202,  46  S.  E. 

etc.,   Co.,  144  Wis.   386,  129   N.  W.  927,  2  Ann.  Cas.  74. 
623,  140  A.  S.  R.  1025.  Notes :  89  Am.  Dec.  741 ;  98  A.  S. 

7.  Stete  V.  Brainerd,  121  Minn.  182,  R.  866;  1  L.R.A.  738;  7.L.R.A.  105; 
141   N.   W.   97,   46  L.R.A.(N.S.)    9;  Ann.  Cas.  1913C  909,  910. 

State  V.  Kearney,  25  Neb.  262,  41  N.       See  also  Ferry  v.  Williams,  41  N.  J. 

W.  175,  13  A.  S.  R.  493.  L.  332,  32  Am.  Rep.  219,  wherein  the 

8.  State  V.  Crawford,  28  Fla.  441,  rule  has  been  otherwise  stated  to  be 
10  8o.  118,  14  L.R.A.  253;  Florida,  that  courts  will  act  by  mandamus,  at 
etc.,  R.  Co.  V.  State,  31  Fla.  482,  13  the  instance  of  private  persons,  for 
So.  103,  34  A.  S.  R.  30,  20  L.R.A.  the  redress  or  prevention  of  public 
419 ;  People  v.  Harris,  203  III  272,  67  wrongs  by  public  bodies  and  officers, 
N.  E.  785,  96  A.  S.  R.  304;  People  whose  official  sphere  is  confined  to  some 
V.  Rock  Island,  215  111.  488,  74  N.  E.  political  division  of  the  state,  when- 
437,  106  A.  S.  R.  179;  Wampler  v.  ever  the  applicant  is  one  of  the  class 
State,  148  Ind.  557,  47  N.  E.  1068,  of  persons  to  be  most  directly  affected 
38  L.R.A.  829;  Crane  v.  Chicago,  etc.,  in  their  enjo>Tnent  of  public  rights, 
R.  Co.,  74  la.  330,  37  N.  W.  397,  7  and  the  public  convenience  will  be  sub- 
A.  S.  R.  479  and  note;  State  v.  Brain-  served  by  the  remedy  desired. 

erd,  121  Minn.  182,  141  N.  W.  97,  46       9.  Union   Pac.   R.   Co.   v.   Hall,  91 

L.R.A.(N.S.)    9;    State   v.    St.   Louis  U.   S.   343,  23   U.   S.    (L.   ed.)    428; 

Public  Schools,  134  Mo.  296,  35  S.  W.  Pumphrey  v.  Baltimore,  47  Md.  145, 

617,  56  A.  S.  R.  503;  State  v.  Kear-  28  Am.  Rep.  446  and  note;  Brewster 

ney,  25  Neb.  262,  41  N.  W.  175,  13  v.  Sherman,  195  Mass;  222,  80  N.  E. 

A.  S.  R.  493;  State  v.  Langlie,  5  N.  D.  821,  11  Ann.  Cas.  4-17  and  note. 
594,  67  N.  W.  958,  32  L.R.A.  723;       10.  Florida,  etc.,   R.   Co.   v.    State, 

Clement  v.   Graham,  78   Vt.  290,  63  31  Fla.  482,  13  So.  103,  34  A.  S.  R. 

Atl.  146,  Ann.  Cas.  1913E  1208;  Payne  30,  20  L.R.A.  419. 
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mandamus  to  compel  the  mayor  and  council  of  a  city  to  keep  the 
streets  free  from  all  obstructions  for  the  benefit  of  the  public/*  to 
compel  a  street  railway  company  to  transfer  him  from  one  of  its  lines 
to  another,**  to  compel  the  building  of  a  bridge  or  courthouse,*'  to 
compel  the  operation  of  a  street  railway,**  and  to  enforce  an  ordinance 
limiting  the  rates  of  fare  to  be  charged  by  a  street  railway  com- 
pany.** As  a  guard  to  public  officials  qgainst  too  numerous  and 
unreasonable  attacks,  the  general  indifference  of  private  individuals 
to  public  omissions  and  encroachments,  the  fear  of  expense  in  un- 
successful and  even  in  successful  litigation,  and  the  discretion  of 
the  court,  have  been  very  largely  depended  upon.**  But  it  has 
been  held,  unless  the  public  interests  have  been  injuriously  affected, 
a  private  individual  cannot  insist  that  a  public  right  or  duty  be 
enforced,  the  fact  that  he  has  suffered  private  damage  being  insuffi- 
cient.*' On  this  theory  it  has  been  ruled  that  mandamus  may  not 
be  maintained  by  a  private  citizen  to  compel  a  railroad  company 
to  relocate  its  road.*®  The  distinction  between  cases  where  a  private 
person  may  act  as  relator  to  enforce  a  public  duty,  and  where  to 
maintain  the  action  he  must  show  an  interest,  is  not  very  clearly 
drawn  in  the  eases.  The  dividing  line,  however,  appears  to  be  that 
where  private  or  corporate  rights  are  affected,  then  the  relator  must 
show  an  interest,  while  if  the  state  is  the  real  party,  and  the  relator 
the  mere  informer,  to  procure  the  enforcement  of  a  mere  public 
duty,  then  a  private  individual  may  become  the  relator.**  The  right 
of  a  private  person  to  a  writ  of  mandamus  to  compel  a  court  or 
magistrate  to  perform  a  plain  duty  is  treated  specifically  elsewhere. *• 
274.  Denial  of  Right  of  Private  Person  to  Enforce  by  Mandamus 
Public  Right  or  Duty. — ^While  unquestionably  the  general  rule  is  that 
private  persons  may  move  for  a  mandamus  to  enforce  a  public  duty 
not  due  to  the  government  as  such  without  the  intervention  of  tiie 
government  law  officer,*  some  authorities  hold  that  though,  as  a 

11.  People  v.  Harris,  203  HI.  272,  to  maintain  mandamus  to  compel  the 
67  N.  E.  785,  96  A.  S.  R.  304.  doing  of  a  ministerial  act,  required  by 

12.  Note:  106  A.  S.  R.  123.  law  to  be  done,  which  when  done  will 

13.  Payne  v.  Staunton,  65  W.  Va.  inure  to  the  benefit  of  the  public,  and 
202,  46  S.  E.  927,  2  Ann.  Cas.  74  that  it  is  not  necessary  that  the  plain- 
( discussed,  not  decided).  tiff  should  show  a  special  interest  to 

14.  State  V.  Spokane  St.  R.  Co.,  19  be  affected  by  the  act,  or  that  the 
Wash.  518,  53  Pac.  719,  67  A.  S.  R.  public  will  sustain  damage  if  the  act 
739,  41  L.R.A.  515.  is   not  done.     Ann.   Cas.  1913C   909 

15.  People  V.  Suburban  R.  Co.,  178  note. 

111.  694,  53  N.  E.  349,  49  L.R.A.  660.  18.  Crane  v.  Chicago,  etc.,  R.  Co., 

16.  Ferry  v.  Williams,  41  N.  J.  L.  74  la.  330,  37  N.  W.  397,  7  A.  S.  R. 
332,  32  Am.  Rep.  219.  479. 

17.  Crane  v.  Chicago,  etc.,  R.  Co.,  19.  State  v.  Kearney,  25  Neb.  262, 
74  la.  330,  37  N.  W.  397,  7  A.  S.  R.  41  N.  W.  175,  13  A.  S.  R.  493. 
479.     On  the  other  hand,  it  has  been  20.  See  supra,  par.  238. 

held  that  it  is  the  right  of  a  taxpayer       1.  See  preceding  paragraph. 
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matter  of  good  government  every  private  citizen  is  interested  in  the 
proper  discharge  of  the  duties  of  public  officials,  yet  so  long  as  his 
interest  is  merely  that  which  he  shares  in  common  with  other  citi- 
zens he  must  look  to  the  law  officers  of  the  state  to  correct  official 
delinquencies,  or,  in  other  words,  mandamus  will  not  lie  at  the 
instance  of  a  private  citizen  to  compel  the  performance  of  a  purely 
public  duty.*  An  objection  that  a  private  citizen  as  relator  in  a 
petition  for  mandamus  has  not  made  any  application  to  the  attorney 
general  to  institute  the  proceeding  is  not,  however,  valid  where  the 
attorney  general  is  shown  to  be  adverse  to  the  application  by  his 
appearance  for  the  respondent.*  Nor  is  the  right  of  an  individual 
to  apply  for  a  writ  of  mandamus  to  compel  a  railroad  company  to 
serve  him  taken  away  by  a  statute  which  provides  that,  when  the 
writ  is  sought  to  procure  the  performance  of  a  public  duty  only, 
the  proceedings  shall  be  in  the  name  of  the  commonwealth  at  the 
relation  of  the  attorney  general,  where  such  statute  also  provides  that 
the  writ  shall  issue  on  the  application  of  a  person  beneficially  inter- 
ested.* 

275.  Private  Person  Having  Special  Interest  in  Performance  of 
Public  Duty. — Irrespective  of  the  question  whether  a  private  person 
may  maintain  mandamus  to  enforce  a  public  right  or  duty,*  it  seems 
that  all  the  authorities  concur  in  support  of  the  proposition  that 
an  individual  may  have  a  particular  interest  of  his  own,  ind^endent 
of  that  which  he  holds  in  common  with  the  people  at  large,  in  the 
performance  of  a  statutory  duty  imposed  on  some  officer  or  board, 
and  that  in  such  cases  he  is  not  simply  an  indistinguishable  unit  of 
the  general  public,  but  is  the  possessor  of  a  separate  and  peculiar 
right  which  enables  him  to  say  that  he  is  the  party  beneficially  inter- 
ested, and  so  entitles  him  to  the  writ.*  In  some  cases  the  private 
interest  is  patent.  Thus  while  the  purpose  of  the  legislature  in 
providing  for  the  registration  of  land  titles  is  primarily  to  foster 
the  general  welfare  by  preserving  and  keeping  open  to  public  inspec- 

2.  State  V.  McLaughlin,  15  Kan.  228,  93  Mich.  1,  52  N.  W.  944,  16  L.R.A. 
22  Am.  Rep.  264;  Young  v.  Regents  402. 

of  University,  87  Kan.  239,  124  Pac.  4.  Loraine  v.  Pittsburg,  etc.,  R.  Co., 

150,  Ann.   Cas.  19130  701;   Sterling  205  Pa.  St.  132,  64  Atl.  580,  61  L.R.A. 

V.  Regents  of  University,  110  Mich.  502. 

369,  68  N.  W.  253,  34  L.R.A.  150.  .  5.  See  two  preceding  pan^jraphs. 

See  also  In  re  Wellington,  16  Pick.  6.  Savannah,  etc.,  Canal  Co.  v,  Shu- 

(Mass.)  87,  26  Am.  Dec.  631;  Brews-  man,  91  Ga.  400,  17  S.  E.  937,  44  A. 

ter  V.  Sherman,  195  Mass.  222,  80  N.  S.  R.  43 ;   Southern  Express  Co.   v. 

E.  821,  11   Ann.   Cas.  417,  wherein  R.  M.  Rose  Co.,  124  Ga.  581,  53  S.  E. 

this  proposition  is  discussed.  185,  5  Li,R.A.(N.S.)    619;   Young  v. 

Notes:  89  Am.  Dec.  741;  28  Am.  Regents  of  University,  87  Kan.  239, 

Rep.  448;  1  LJR.A.  738;  64  L.RJL  124  Pac.  150,  Ann.  Cas.  1913D  701; 

622.  Pumphrey  v.  Baltimore,  47  Md.  145, 

3.  Giddings  v.   Secretarv  of  State,  28  Am.  Rep.  446. 
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tion  the  evidence  by  which  such  titles  may  be  known  and  establiebed, 
any  man  may,  by  mandamus,  compel  the  register  to  record  his  deed ; 
and  an  abstracter  of  titles,  whose  business  consists  in  supplying  inter- 
ested persons  with  information  taken  from  the  records,  may  by 
mandamus  enforce  his  right  to  examine  such  records  and  take  memo- 
randa or  make  copies  from  them.'  A  lumber  merchant  specially 
interested  in  the  navigation  for  which  a  canal  company  is  chartered, 
and  who  sustains  special  damages  from  its  violation  oi  its  cliftrter, 
may  compel  it  by  mandamus  to  perform  the  duties  for  which  it  was 
incorporated.®  Again,  a  writ  of  mandamus  will  issue  on  the  relation 
of  a  telephone  company,  to  compel  a  street  railway  company  to  place 
guard  wires  above  its  trolley  wires  at  crossings  of  the  latter  with 
the  telephone  wires,  as  required  by  the  provisions  of  a  city  ordi- 
nance regulating  the  stringing  of  wires  in  the  city,  since  the  relator 
in  such  a  case  is  especially  interested  in  the  defendant's  performance 
of  this  public  duty.*  In  other  cases  the  private  special  interest  is  not 
so  obvious.  Thus,  one  who  lives  adjacent  to  a  street  railway,  and 
owns  considerable  property  there  which  he  has  improved,  relying 
on  the  facilities  afforded  by  the  line,  has  been  held  to  have  a  mate- 
rial individual  interest  which  entitles  him  to  be  a  relator  in  maxKla^ 
mus  to  enforce  the  operation  of  the  line.^®  The  publisher  of  the  only 
newspaper  in  a  county  has  also  been  held  to  have  a  sufficient  interest 
to  compel  by  mandamus  the  county  supervisor  to  obey  a  stai/ute  requir- 
ing him  to  publish  in  some  newspaper  published  in  the  county  the 
claims  audited  by  a  county  board  and  to  attack  the  constitutionality  of 
an  apparently  inconsistent  statute.^*  One  having  a  license  to  engage 
in  the  sale  of  intoxicating  liquor  has  sufficient  interest  to  entitle  him 
to  file  a  petition  for  mandamus  to  compel  the  erasure  of  erroneous 
entries  in  the  journals  of  the  legislature  showing  the  passage  of  a 
statute  imposing  an  additional  tax  on  such  business,  payment  of 
which  is  necessary  to  protect  him  from  fine  or  imprisonment.** 

276.  Right  of  Private  Person  to  Enforce  Public  Right  or  Duty 
Relating  to  Elections. — In  some  jurisdictions,  in  the  absence  of  stat- 
ute, it  is  held  that  a  private  person,  as  relator,  may  enforce  by  man- 
damus a  public  right  or  duty  relating  to  elections  without  showing 
a  special  interest  distinct  from  the  interest  of  the  public.**    Accord- 

• 

7.  Young  V.  Regents  of  University,  Wash.  618,  53  Pac.  719,  67  A<  S.  R, 
87  Kan.  239,  124  Pac.  150,  Ann.  Cas.   739,  41  L.R.A.  515. 

1913D  701.  11.  State  v.  Bnrley,  80  S.  C.  127, 

8.  Savannah,  etc.,  Canal  Co.  v.  Shu-  61  S.  E.  255,  16  L.R.A.(N.S.)  266. 
man,  91  Ga.  400,  17  S.  E.  937,  44  A.  12.  State  v.  Wilson,  123  Ala,  259, 
S.  R.  43.  26  So.  482,  45  L.R.A-  772. 

9.  State  y.  JanesviUe  St.  R.  Co.,  13.  Brewster  v.  Shenfian,  195  Mass. 
87  Wis.  72,  57  N.  W.  970,  41  A.  S.  R.  222,  80  N.  E.  821,  11  Ann.  Cas.  .417 
23,  22  L.R.A.  759.  and  note. 

10.  State  V.  Spokane  St.  R.  Co.,  19 
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ingly  it  has  becin  held  that  a  private  citiagen  may  be  a  relator  in  a 
^*6ceeding  to  compel  a  city  council  to  call  a  special  election,  in 

imrsuance  of  atatute,  to  fill  a  vacancy  in  the  office  of  mayor.**  Simi- 
arly,  duly  qualified  elector  of  a  senatorial  district  may,  although 
not  themselves  candidates  for  office,  institute  proceedings  to  compel 
by  mandamus  a  board  of  state  canvassers  to  disregard  in  its  canvass 
an  illegal  return  which  has  been  sent  up  from  such  senatorial  dis- 
trict*^ On  the  other  hand,  it  bas  been  held  that  a  private  person, 
as  relator,  cannoj^  enforce  by  mandamus  a  puUic  right  or  duty  relat- 
ing to  elections,  unless  he  shows  some  particular  right  or  privilege 
of  his  own  independent  of  that  which  he  holds  with  the  public  at 
large.**  But  citizens  who  are  deprived  of  as  full  and  effective  an 
elective  franchise  as  they  are  entitled  to  under  the  constitution  by 
an  apportionment  act  are  deemed  to  have  a  sufficient  interest  to 
prosecute  a  writ  of  mandamus  to  test  the  statute.*^  In  some  juris- 
dictionSi  under  statutes  providing  that  the  writ  of  mandamus  may 
issue  on  the  application  of  the  party  beneficially  interested,  it  has 
been  held  that  a  private  person  is  beneficially  interested,  and,  as 
relator,  may  enforce  by  mandamus  a  public  right  or  duty  relating 
to  elections,  without  showing  an  interest  therein  different  from  the 
interest  of  the  public  at  large,  although  in  other  jurisdictions  under 
similar  statutes  a  contrary  conclusion  has  been  reached.*®  The  rights 
of  the  relator  alone,  and  not  those  of  the  public,  will  be  considered  on 
an  application  for  a  writ  of  mandamus  in  the  name  of  the  people 
at  the  relation  of  a  candidate  for  office  to  compel  the  issuance  of  a 
certificate  of  his  election,  since  in  such  a  case  the  people  are  merely 
formal  parties.** 

277.  Who  May  Jein  as  Relators  in  Mandamus  Proceeding.— Per- 
sons who  have  a  common  and  joint  interest  in  the  subject  matter 
in  controversy  may  be  joined  as  relators  in  a  mandamus  proceeding.^ 
On  the  other  hand,  persons  having .  separate  and  distinct  interests 
in  the  subject  matter  in  controversy  cannot  join  as  relators  in  a 
mandamus  proceeding.*  As  a  rule  the  joinder  with  others  of  a 
relator  having  no  right  to  the  writ  is  fatal  to  all,  as  the  writ  must, 
where  there  are  several  relators,  be  for  all  or  none.*  It  has  been 
held,  however,  that  the  fact  that  the  mayor  and  inhabitants  of  a 

11  N6te:  U  Ann.  Cas.  419.  202,  46  8.  E.  927,  2  Ann.   Cas.  t4. 

15.  People  V.  Rice,  129  N.  Y.  449,  Note:  Ann.  Cas.  1912B  420  et  seq. 
29  K  E.  355, 14  L.R.A.  643.  1.  Florida  Central,  etc.,  R.  Co.  v. 

16.  Note:  11  Ann.  Cas.  419.  State,  31  Pla.  482,  13  So.  103,  34  A. 

17.  State  v.  O^Connor,  56  N.  J.  L.  S.  R.  30,  20  L.R.A.  319;  Alley  v. 
126,  28  Atl.  56,  22  L.R.A.  548.  Musick,  68  W.  Va.  523,  70  S.  E.  124, 

18.  Note:  11  Ann.   Cas.  420.  Ann.  Cas.  1912B  419  and  note. 

19.  People  V.  State  Board  of  Can-  2.  Florida  Central,  etc.,  R.  Co.  v. 
vassers,  129  N.  Y.  360,  29  N.  E.  345,  State,  31  Fla.  482,  13  So.  103,  34  A. 
14  LJt.A.  646.  S.  R.  30,  20  L.R.A.  419. 

20.  Payne  v.  Statmton,  55  W.  Va.  Note:  Ann.  Cas.  1912B  422. 
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tion  the  evidence  by  which  such  titles  may  be  known  azid  establidied, 
any  man  may^  by  mandamus,  compel  the  register  to  record  his  deed ; 
and  an  abstracter  of  titles,  whose  business  consists  in  supplying  inter- 
ested persons  with  information  taken  from  the  records,  may  by 
mandamus  enforce  his  right  to  examine  such  records  and  take  memo- 
randa or  make  copies  from  them.^  A  luml^er  merchant  specially 
interested  in  the  navigation  for  which  a  canal  company  is  chartered, 
and  who  sustains  special  damages  from  its  violation  of  its  charter; 
may  compel  it  by  mandamus  to  perform  the  duties  for  which  it  was 
incorporated.®  Again,  a  writ  of  mandamus  will  issue  on  tihe  relation 
of  a  telephone  company,  to  compel  a  street  railway  company  to  place 
guard  wires  above  its  trolley  wires  at  crossings  of  the  latter  with 
the  telephone  wires,  as  required  by  the  provisions  of  a  city  ordi- 
nance regulating  the  stringing  of  wires  in  the  city,  since  the  relator 
in  such  a  case  is  especially  interested  in  the  defendant's  performance 
of  this  public  duty.*  In  other  cases  the  private  special  interest  is  not 
so  obvious.  Thus,  one  who  lives  adjacent  to  a  street  railway,  and 
owns  considerable  property  there  w^hich  he  has  improved,  relying 
on  the  facilities  afforded  by  the  line,  has  been  bdld  to  have  a  mate- 
rial individual  interest  which  entitles  him  to  be  a  relator  in  manda^ 
mna  to  enforce  the  operation  of  the  line.^®  The  publisher  of  the  only 
newspaper  in  a  county  has  also  been  held  to  have  a  sufficient  interest 
to  compel  by  mandamus  the  county  supervisor  to  obey  a  stattite  requir- 
ing him  to  publish  in  some  newspaper  published  in  the  county  the 
claims  audited  by  a  county  board  and  to  attack  the  constitutionality  of 
an  apparently  inconsistent  statute.^*  One  having  a  license  to  engage 
in  the  sale  of  intoxicating  liquor  has  sufficient  interest  to  entitle  him 
to  file  a  petition  for  mandamus  to  compel  the  erasure  of  erroneous 
entries  in  the  journals  of  the  legislature  showing  the  passage  of  a 
statute  imposing  an  additional  tax  on  such  business,  payment  of 
which  is  necessary  to  protect  him  from  fine  or  imprisonment.^* 

276.  Right  of  Private  Person  to  Enforce  Public  Right  or  Duty 
Relating  to  Elections. — In  some  jurisdictions,  in  the  absence  of  stat- 
ute, it  is  held  that  a  private  person,  as  relator,  may  enforce  by  man- 
damus a  public  right  or  duty  relating  to  elections  without  showing 
a  special  interest  distinct  from  the  interest  of  the  public.**    Accord- 

7.  Young  V.  Regents  of  University,  Wash.  518,  53  Pac.  719,  67  A.  S.  R, 
87  Kan.  239,  124  Pac.  150,  Ann.  Cas.   739,  41  L.R.A.  515. 

1913D  701.  11.  State  v.  Burlev,  80  S.  C.  127, 

8.  Savannah,  etc.,  Canal  Co.  v.  Shu-  61  S.  E.  265,  16  L.R.A-(N.S.)  266, 
man,  91  Ga.  400,  17  S.  E.  937,  44  A,  12.  State  v.  Wilson,  123  Ala.  259, 
S.  R.  43.  26  So.  482,  45  L.R.A-  772. 

9.  State  V.  Janesville  St.  R.  Co.,  13.  Brewster  v.  Shenftan,  195  Mass. 
87  Wis.  72,  57  N.  W.  970,  41  A.  S.  R.  222,  80  N.  E.  821,  11  Aiin.  Cas.  417 
23,  22  L.R.A.  759.  and  note. 

10.  State  V.  Spokane  St.  R.  Co.,  19 
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ingly  it  bus  been  held  that  a  private  citizen  may  be  a  relator  in  a 
proceeding  to  compel  a  city  council  to  call  a  special  election,  in 

1>tunsuance  of  statute,  to  fill  a  vacancy  in  the  office  of  mayor.**  Simi- 
arly,  dnly  qualified  elector  of  a  senatorial  district  may,  although 
not  themselves  candidates  for  office,  institute  proceedings  to  compel 
by  mandamus  a  board  of  state  canvassers  to  disregard  in  its  canvass 
an  illegal  return  which  has  been  sent  up  from  such  senatorial  dis- 
trict*^ On  the  other  hand,  it  has  been  held  that  a  private  person, 
as  relator,  cannot  enforce  by  mandamus  a  public  right  or  duty  relat- 
ing to  elections,  unless  he  shows  some  particular  right  or  privilege 
of  his  own  independent  of  that  which  he  holds  with  the  public  at 
large.**  But  citizens  who  are  deprived  of  as  full  and  effective  an 
elective  franchise  as  they  are  entitled  to  under  the  constitution  by 
an  apportionment  act  are  deemed  to  have  a  sufficient  interest  to 
prosecute  a  writ  of  mandamus  to  test  the  statute.*^  In  some  juris- 
dictions, under  statutes  providing  that  the  writ  of  mandamus  may 
issue  on  the  application  of  the  party  beneficially  interested,  it  has 
{>een  held  that  a  private  person  is  beneficially  interested,  and,  as 
relator,  may  enforce  by  mandamus  a  public  right  or  duty  relating 
to  elections,  without  showing  an  interest  therein  different  from  the 
interest  of  the  public  at  large,  although  in  other  jurisdictions  under 
similar  statutes  a  contrary  conclusion  has  been  reached,*®  The  rights 
of  the  relator  alone,  and  not  those  of  the  public,  will  be  considered  on 
an  application  for  a  writ  of  mandamus  in  the  name  of  the  people 
at  the  relation  of  a  candidate  for  office  to  compel  the  issuance  of  a 
certificate  of  his  election,  since  in  such  a  case  the  people  are  merely 
formal  parties.** 

277.  Who  May  Jein  as  Relators  in  Mandamus  Proceeding. — ^Per- 
sons who  have  a  common  and  joint  interest  in  the  subject  matter 
in  controversy  may  be  joined  as  relators  in  a  mandamus  proceeding.** 
On  the  other  hand,  persons  having  separate  and  distinct  interests 
in  the  subject  matter  in  controversy  cannot  join  as  relators  in  a 
mandamus  proceeding.*  As  a  rule  the  joinder  with  others  of  a 
relator  having  no  right  to  the  writ  is  fatal  to  flJl,  as  the  writ  must, 
where  there  are  several  relators,  be  for  all  or  none.*  It  has  been 
held,  however,  that  the  fact  that  the  mayor  and  inhabitants  of  a 

14.  Note :  11  Ann.  Cas.  419.  202,  46  8.  E.  927,  2  Ann.   Cas.  74. 

15.  People  V.  Rice,  129  N.  Y.  449,  Note:  Ann.  Cas.  1912B  420  et  seq. 
29  N.  E.  ^,  14  L.R.A.  643.  1.  Florida  Central,  etc.,  R.   Co.  v. 

16.  Note:  11  Ann.  Cas.  419.  State,  31  Fla.  482,  13  So.  103,  34  A. 

17.  Stete  v.  O'Connor,  56  N.  J.  L.  S.  R.  30,  20  L.R.A.  319;  Alley  v. 
126,  28  Atl.  56,  22  L.R.A.  548.  Musiek,  68  W.  Va.  523,  70  S.  E.  124, 

18.  Note:  11  Ann.  Cas.  420.  Ann.  Cas.  1912B  419  and  note. 

19.  People  v.  State  Board  of  Can-  2.  Florida  Central,  etc.,  R.  Co.  v. 
vaasers,  129  N.  Y.  360,  29  N.  E.  345,  State,  31  Fla.  482,  13  So.  103,  34  A. 
14  L.R.A.  646.  S.  R.  30,  20  L.R.A.  419. 

20.  Payne  v.  Statmton,  55  W.  Va.  .    Note:  Ann.  Cas.  1912B  422. 

329 


278  MANDAMUS  18  R.  a  li 

town  may  be  joined  with  the  town  itself  as  relators  in  an  application 
for  a  writ  of  mandamus  to  compel  the  construction  of  a  railway  depot 
in  such  town  does  not  constitute  a  fatal  misjoinder  of  relators,  as 
the  words  ''mayor  and  inhabitants''  may  be  treated  as  immaterial 
surplusage,  the  town  being  regarded  as  the  only  relator  in  the  pro* 
ceeding.* 

Parties  Defendant  or  Respondent 

278.  In  General. — Technically  in  mandamus  the  only  necessary 
parties  are  the  plaintiff,  who  asserts  the  right  to  have  an  act  done, 
and  the  defendant,  upon  whom  the  public  duty  rests  to  perform  it. 
The  practice  is  common  -and  commendable,  how^ever,  to  bring  in 
other  persons  who  are  likely  to  be  injuriously  affected  by  the  judg- 
ment, in  order  that  they  may  have  an  opportunity  to  be  heard  in 
their  own  behalf,  and  in  a  proper  case  the  court  will  suspend  pro- 
ceedings until  this  is  done.*  Reducing  this  general  statement  to  a 
more  definite  rule  we  may  say  that,  generally  speaking,  all  persons 
having  any  material  interest,  however  slight,  in  the  result  of  the 
litigation  are  proper  parties  respondent  to  an  application  for  a  writ 
of  mandamus,*  whereas,  when  a  person  is  shown  by  the  petition  in 
a  proceeding  for  mandamus  to  have  a  legal  interest  in  the  right  or 
duty  sought  to  be  enforced  by  the  writ  and  it  also  appears  that  the 
rights  of  such  person  will  be  collaterally  determined  by  the  judgment 
if  rendered  as  prayed  in  the  petition,  the  cause  will  not  ordinarily 
be  adjudicated  until  such  person  is  made  a  respondent  thereto,  if 
he  is  shown  to  be  within  the  jurisdiction  of  the  court.*  But  such 
procedure  is  solely  for  the  protection  of  the  persons  so  affected.' 
Mandamus  to  the  treasurer  of  a  town  to  compel  payment  of  a  share 
of  the  expense  of  a  bridge  district  to  whicli  it  belongs  is  properly 
issued  against  him,  without  making  the  bridge  district  or  the  towns 
which  belong  to  it  parties  defendant,  although  the  court  might 
and,  no  doubt,  would  admit  any  of  them  as  interveners,  if  appli- 
cation to  that  effect  were  made,  since  each  has  a  vital  interest  in  the 
questions  of  law  on  which  the  case  must  turn.^  The  omission  of 
a  necessary  respondent  cannot  be  waived  by  any  of  the  parties  to 

3.  Florida  Central,  etc,  R.  Co.  v.  6.  Tarver  v.  Dalton,  134  Ga.  462,  67 
State,  31  Fla.  482,  13  So.  103,  34  N.  E.  929,  20  Ann.  Cas.  281,  29 
A.  S.  R.  30,  20  L.R.A.  419.  L.R.A.(N.S.)   183;  PoweU  v.  People, 

4.  State  V.  Parsons  St.  R,,  etc.,  Co.,  214  111.  475,  73  N.  E.  795,  105  A. 
81  Kan.  430,  106  Pac.  704,  28  L.R.A.  S.  R.  117,  2  Ann.  Cas.  551. 

(N.S.)  1082.  7.  State  v.  Parsons  St.  R.,  etc.,  Co., 

5.  Powell  V.  People,  214  IlL  475,  81  Kan.  430,  105  Pac.  704,  28  L.R.A. 
73  N.  E.  795,  105  A.  S.  R.  117  and    (N.S.)  1082. 

note,  2  Ann.  Cas.  551;  State  v.  Akers,       Note:  105  A.  S.  R.  124. 
92  Kan.  169,  140  Pac.  637,  Ann.  Cas.       8.  State  v.  Williams,  68  Conn.  131, 
1916B  543.  35  AU.  24,  421,  48  L.R.A.  465. 
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the  proceeding.  Tbcy  may  be  willing  to  submit  the  matter  for 
decision  without  him  as  a  party,  but  that  will  not  invest  the  trial 
court  with  jurisdiction  over  him  or  with  power  to  adjudicate  as  to 
his  rights.  Moreover,  an  appellate  court  will,  on  its  own  motion, 
reverse  a  judgment  granting  a  writ  of  mandamus  where  it  appears 
from  the  record  that  a  person  whose  rights  were  adjudicated  and 
determined  by  such  judgment  was  not  made  a  party  respondent  to 
the  proceeding  in  the  trial  court .• 

279.  Necessary  Parties  Respondent  in  Mandamus  Proceedings 
Involving  Title  to  Office.- — ^It  seems  that  under  certain  circumstances 
one  claiming  the  right  to  a  public  office  may  institute  mandamus 
against  the  proper  authorities  to  compel  a  recognition  of  his  rights, 
without  making  an  adverse -claimant  a  party  to  the  proceedings.^* 
But  as  a  general  rule  if  the  proceedings  involve  and  determine  the 
rights  of  the  adverse  claimant  to  the  office,  and  contemplate  his 
removal,  he  is  entitled  to  his  day  in  court  and  should  be  made  a 
party  defendant  if  he  is  within  the  jurisdiction  of  the  court.**  And 
when  it  appears  that,  by  an  application  for  a  mandamus,  the  relator 
seeks  a  determination  that  he  has  been  elected  to  an  office  which  is 
in  the  possession  of  another  claiming  title  thereto,  who  is  not  a  party 
to  the  proceeding,  a  case  is  presented  in  which  the  court  would  be 
justified  in  refusing  the  writ  as  matter  of  discretion,  leaving  the 
relator  to  his  remedy  in  the  action  provided  by  law  for  the  determina- 
tion of  the  title  to  an  office."  The  necessity  of  making  the  incum- 
bent a  party  respondent  is  governed,  however,  in  some  measure  by 
the  circumstances  of  the  case.*'  If  one  has  received  a  certificate  of 
election  and  qualified  as  a  member  of  the  board  of  trustees  of  a  town, 
and,  on  presenting  his  credentials,  the  member  of  the  board  whose 
term  has  expired  and  the  remaining  members  refuse  to  permit  the 
new  member  to  exercise  the  functions  of  his  office,  all  may  properly 
be  joined  in  a  proceeding  to  compel  them  to  admit  the  applicant  to 
such  office,  and  it  is  no  objection  to  the  proceedings  that  they  were 
brought  against  such  members  personally  and  not  against  the  munici- 
pality or  its  president  or  board  of  trustees,  since,  in  order  to  enable 
the  court  to  enforce  its  mandate,  or  administer  the  proper  penalty 
for  disobedience,  it  is  necessary  that  the  officials  derelict  in  the  per- 
formance of  duty  should  be  proceeded  against  pei-sonally.** 

9.  Powell  V.  People,  214  Dl.  475,  v.  Atlantic.  City,  52  N.  J.  L.  332,  19 
73  N.  E.  796, 105  A.  S.  R.  117,  2  Ann.  Atl.  780,  8  L.R.A.  697;  Dew  v.  Sweet 
Cas  551.  Springs   Dist.    Court,   3    Hen.   &   M. 

10.  State  V.  Atlantic  City,  52  N.  J.    (Va.)  1,  3  Am.  Dec.  639. 

L.  332, 19  Atl.  780,  8  L.R.A.  697.  12.  Note:  2  Ann.  Cas.  553. 

Note:  105  A.  S.  R.  125.  13.  Note:  105  A.  S.  R.  125. 

11    Powell  v.  People,  214  Dl.  475,       14.  Couch  v.   State,   169  Ind.  269, 
73  N.  E.  795,  105  A.  S.  R.  117  and  82  N.  E.  457,  124  A.  S.  R.  221. 
note,  2  Ann.  Cas.  551  and  note;  State 
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280.  Mandmnuft  to  Body  or  Board  of  Officials. — In  mandamus  pro- 
ceedings to  compel  a  body  of  persons  or  officials  to  perform  an  act, 
they  are  all  ordinarily  deemed  to  be  necessary  parties,^*  and  it  has 
been  intimated  that  even  a  member  of  a  body  or  board  who  is  will- 
ing to  act  must  be  made  a  party  defendant  with  the  unwilling  ones, 
although  this  has  been  denied.**  On  the  other  hand,  mandamus 
runs  only  against  the  officer  who  is  to  do  the  particular  official  act 
commanded.  Thus,  where  a  statutory  duty  is  imposed  on  a  police 
officer  to  prosecute  gamblers,  a  w^rit  of  mandamus  to  compel  him 
to  do  so  should  not  join  the  mayor  and  common  council  for  the 
purpose  of  compelling  them  to  direct  him  to  perform  his  duty,  since 
their  co-operation  is  not  necessary  to  secure  the  end  sought,*'  It 
seems  also  that  it  is  no  objection  to  proceedings  to  compel  a  per- 
formance of  duty  by  a  prosecuting  officer  that  his  associates  on 
the  police  force  whose  co-operation  with  hii^i  may  be  necessary  to 
a  compliance  with  the  prayer  in  the  petition  are  not  made  parties 
to  the  proceeding,*® 

281.  Mandamus  to  Corporation  and  Its  Agents. — A  writ  of  manda- 
mus is  properly  directed  to  a  corporation  in  its  corporate  name, 
although,  of  course,  the  corporation  must  act  through  its  officers 
and  agents.**  It  has  been  held,  however,  that  in  a  proceeding  to 
compel  the  officers  of  a  private  corporation  to  allow  one  of  its  directors 
to  inspect  its  books,  papers,  records,  and  correspondence,  the  corpora- 
tion itself  is  not  a  necesSary  party.*®  Similarly  it  has  been  held  that 
a  mandamus  against  a  corporation  to  enforce  the  right  of  a  stock- 
holder to  inspect  and  take  copies  of  corporate  documents  should  be 
directed  to  the  person  or  officer  having  the  custody  thereof,  though 
he  is  merely  a  ministerial  officer  acting  by  the  direction  of  other 
officers,  and  the  corporation  itself  need  not  be  made  a  party  to  the 
proceedings  by  which  the  writ  is  sought.  In  fact  it  has  been  said 
that  in  such  a  case  not  only  is  the  corporation  not  a  necessary  party 
but  it  should  not  be  made  a  party.^* 

282.  Mandamus  to  Other  and  Miscellaneous  Persons. — ^When  man- 
damus is  invoked  in  a  case  relating  to  real  property,  all  persons 
having  an  interest  in  the  property  must  be  made  parties  to  the  pro- 
ceeding." In  mandamus  against  the  grand  lodge  of  a  beneficial 
association  it  is  proper  to  make  parties  all  its  officers  who  have  a 
duty  to  perform  in  maintaining  the  legal  rights  of  the  relator.** 

15.  Couch  V.  State.  169  Ind.  269,  82  20.  State  v.  lee,  75  W.  Va.  476,  84 
N.  E.  457,  124  A.  S.  R.  221.  S.  E.  181,  L.R.A.1915D  288. 

16.  Note:  105  A.   S.  R.  125.  21.  Swift  v.  State,  7  Houst.  (Del.) 

17.  State  V.  Williams,  45  Ore.  314,  338,  6  Atl.  856,  32  Atl.  143,  40  A. 
77  Pac.  965,  67  L.R.A.  166.  S.  R.  127. 

18.  Note:   105  A.   S.  R.  126.  22.  Note:  105  A.  S.  R.  124. 

19.  State  V.  Chicago,  etc.,  R.  Co.,  23.  Golden  Star  Lod^e  No.  1  v.  Wat- 
79  Wis.  259,  48  N.  W.  243,  12  L.R.A.  terson,  158  Mich.  696,  123  N.  W.  610, 
180.  133  A.  S.  R.  404. 
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But  counties  which  have  received  a  portion  of  the  temtory  of  another 
county  are  not  necessary  parties  to  proceedings  by  mandamus  to 
compel  the  levy  of  a  tax  to  satisfy  judgments  on  "bonds  issued  by  the 
latter  county,  where  under  the  law  such  county  can  compel  con- 
tribution from  the  other  counties  which  have  received  a  portion  of  its 
territory,  in  proportion  to  the  amount  of  taxable  property  received.** 
Where  mandamus  is  resorted  to  to  compel  the  passage  of  a  city  ordi- 
nance in  performance  of  a  duty  imposed  by  law,  it  is  necessary  to 
make  only  the  city  a  party  defendant;  but  when  the  writ  issues  it 
should  be  against  the  individual  members  of  the  city  coundl.^ . 

XVI.  Practice  and  Procedure 

In  General 

283.  Mandamus  as  Action  or  Special  Proceeding. — ^Mandamus 
anciently  was  a  high  prerogative  writ,  but  in  the  states  of  the  Union, 
and  under  the  decision  of  the  supreme  court  of  the  United  States, 
this  action  has  lost>  to  a  considerable  extent,  its  ancient  characteris- 
tics. It  is  now  considered  in  most  jurisdictions,  and  especially  in 
those  where  both  legal  and  equitable  remedies  are  administered  by 
the  same  tribunal,  or  where  the  code  system  of  procedure  obtains, 
that  a  mandamus  proceeding  is  not  a  special  proceeding,  but  that 
it  is  nothing  more  nor  less  than  an  action  at  law,  or  a  civil  action 
under  the  code.*  Being  in  the  nature  of  a  civil  action,  the  plead- 
ings and  the  practice  are  the  same  as  are  prescribed  for  the  conduct 
of  civil  actions.'  It  has  been  held,  however,  that  a  mandanms  is 
not  a  suit  of  a  civil  nature  at  law  or  in  equity,  within  the  meaning 
of  the  federal  statutes  providing  for  the  removal  of  causes  from 
state  to  fedetai  courts.*  On  the  other  hand,  the  proceeding  is  a 
"suit''  within  the  meaning  of  the  statute  relating  to  the  jurisdiction 
of  the  United  States  supreme  court  on  writ  of  error  to  the  state 

84.  Slmia  Te  County  v.  New  Mexico,  the  writ  of  mandamus  is  governed  by 

215  U.  S.  296,  30  S.  Ct.  Ill,  54  U.  S.  principles  peculiar  to  itself,  yet  to  all 

(L.  ed.)  202.  practical  intents  and  purposes,  it  is  a 

1.  Note:  105  A.  S.  E.  126.  suit. 

2.  Kentucky  v.  Dennison,  24  How.  8.  Bear  v.  Brunswick  County,  124 
66,  16  U.  S.  (L.  ed.)  717;  Hartmaa  N.  C.  204,  32  S.  E.  568,  70  A.  S.  R. 
V.  Greenhow,  102  U.  S.  672,  26  U.  S.  586. 

(!#.  ed.)  271;  Wood  worth  v.  Old  Sec-  4.  Rosenbaum  v.  San  Francisco,  120 
ond  Nat.  Bank,  144  Mick.  338,  107  U.  8.  450,  7  S.  Ct.  633,  30  U.  S. 
N.  W.  905,  8  Ann.  Cas.  310  and  note;  (L.  ed.)  743;  Western  Union  Tel.  Co. 
State  V.  Whiteside,  30  S.  C.  581,  9  v.  State,  165  Ind.  492,  76  N.  E.  100, 
S.  B.  661,  3  L.R.A.  777.  See  Moody  6  Ann.  Cas.  880,  3  L.R.A.(N.S.)  153. 
V.  Fleming,  4  Ga.  115,  48  Am.  Dec.  See  Removal  op  Causes. 
210,  wherein  it  is  held  that  although 
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courts.^  Some  cases  hold  that  mandamus  cannot  be  considered  as 
either  an  action  at  law  or  a  civil  action  under  the  codes,  but  should 
be  treated  as  a  special  proceeding.*  Also  it  has  been  held  that 
mandamus  still  preserves  its  prerogative  character  in  the  sense  that 
it  is  not  used  for  the  redress  of  private  wrongs  but  only  in  matters 
relating  to  the  public' 

284.  Venue.— Statutes  in  the  various  jurisdictions  are  controlling 
on  the  question  as  to  the  county,  circuit  or  other  judicial  district 
in  which  a  suit  for  a  writ  of  mandamus  should  be  brought.^  Under 
a  statute  giving  to  courts  of  any  county  jurisdiction  to  issue  writs 
to  corporations  "being  or  having  their  chief  place  of  business  within 
the  county/'  it  has  been  held  that  mandamus  proceedings  against 
a  railroad  company  may  be  instituted  in  the  county  where  the  tracks 
are  laid,  and  within  the  limits  of  which  its  operating  officers  are, 
although  its  business  officers  are  in  another  county.*  It  has  also 
been  held  that  a  mandamus  to  compel  a  sheriff  to  execute  a  deed 
to  a  redemptioner  may  be  brought  in  the  county  where  the  relator 
resides,  despite  the  existence  of  a  statute  providing  that  actions  against 
a  public  officer  for  acts  done  by  him  in  virtue  of  his  office  shall 
be  tried  in  the  county  where  the  cause  arose,  as  such  statute  applies 
only  to  affirmative  acts  of  the  officer  and  not  to  mere  omissions,  or 
neglect  of  official  duty.*^  Mandamus  proceedings  have  been  held  to 
be  civil  actions  within  the  meaning  of  statutes  regulating  changes 
of  venue  in  civil  actions.*^ 

Limitation  and  Abatement  of  Action 

285.  Limitations  in  Mandamus  Proceedings. — ^The  authorities  are 
much  in  conflict  as  to  whether  a  statute  of  limitations,  without  express 
words  to  that  effect,  governs  a  proceeding  in  mandamus  as  though 
it  were  an  ordinary  civil  action.  Some  of  the  cases  hold  the  affirma- 
tive of  this  question,^*  while  others  hold  that  a  mandamus  proceeding 
is  not  an  ''action"  or  a  "civil  action''  within  the  meaning  of  statutes 

6.  American  Exp.  Co.  v.  Michigan,  Bank,  144  Mich.  338,  107  N.  W.  905, 

177  U.  S.  404,  20  S.  Ct.  696,  44  U.  S.  8  Ann.  Caa.  310. 
(L.  ed.)  823.  12.  Barnes  v.  Glide,  117  Cal.  1,  48 

6.  Note :  8  Ann.  Cas.  313.  Pac.  804,  59  A.  S.  R.  153 ;  McRae  v. 

7.  State  V.  Baldwin,  77  Ohio  St.  Auditor  General,  146  Mich.  594,  109 
532,  83  N.  E.  907,  12  Ann.  Cas.  10,  N.  W.  1122,  10  Ann.  Cas.  594;  State 
19  L.R.A.(N.S.)   49.  v.  School  Dist.  No.  9,  30  Neb.  520,  46 

8.  See  Venue.  N.  W.  613,  27  A.  S.  R.  420;  Stat«  v. 

9.  Loraine  v.  Pittsburg,  etc.,  R.  Co.,  King,  34  Neb.  196,  51  N.  W.  754,  33 
205  Pa.  St.  132,  54  Atl.  680,  61  L.R.A.  A.  S.  R.  635;  Beadles  v.  Frv,  15  Okla. 
602.  428,  82  Pac.  1041,  2  L.R.A.(N.S.)  855. 

10.  McMillan  v.  Hyatt,  9  Cal.  365,  Notes:  9  Ann.  Cas.  845:  10  Ann. 
70  Am.  Dec.  655.  Caa.  595. 

11.  Woodworth  v.  Old  Second  Nat. 
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limiting  actions  or  civil  actions.^*  Statutes  of  limitatious  have  been 
applied  to  mandamus  proceedings  by  ajualogy  ey^n  where  they  were 
not  considered  to  be  a  technical  bar.^^ 

286.  Ladies  ia  Mandamas  Proceedings. — Irrespective  of  the  ques- 
tion whether  statutes  of  limitations  apply  to  mandamus  proceedings/^ 
it  is  well  settled  that  an  application  for  the  writ  must  be  made  within 
a  reasonable  time  after  the  alleged  default  or  neglect  of  duty,  and 
that  laches  or  delay  in  making  an  application  unless  satisfactorily 
explained  may  afford  sufficient  cause  for  its  denial,  particularly  when 
the  delay  has  been  prejudicial  to  the  rights  of  the  respondent.** 
Thus,  where  to  all  intents  and  purposes  a  mandamus  proceeding 
against  a  state  officer  is  made  to  play  the  part  of  an  action  against 
the  state  to  enforce  a  claim,  and  the  claim  is  a  stale  one,  it  has 
been  held  that  the  equitable  doctrine  of  laches  should  be  applied.*^ 
In  determining  what  constitutes  such  unreasonable  delay  as  will 
justify  the  refusal  of  the  writ,  regard  may  be  properly  had  to  the 
circumstances  which  justify  the  delay,  to  the  character  of  the  case, 
to  the  nature  of  the  relief  demanded,  and  to  the  question  whether 
or  not  the  defendant  or  other  persons  have  been  injured  by  the  delay.** 
If  it  is  apparent  that  the  delay  has  not  resulted  in  prejudice  to  the 
rights  of  the  adverse  party,  and  that  the  relief  sought  does  not  depend 
on  the  determination  of  doubtful  and  disputed  questions  of  fact, 
the  writ  may  be  allowed  although  there  has  been  delay  in  asking 
for  it  where  a  reasonable  excuse  is  given  for  the  delay.** 

287.  Abatement  by  Death  of  Relator. — Proceedings  for  manda* 
mus  being  in  the  nature  of  a  personal  action,'*  the  general  rule  is 
that  they  abate  on  the  death  of  the  person  in  whose  behalf  they  have 
been  instituted,  and  cannot  be  prosecuted  by  the  personal  representa- 
tives of  the  relator  after  his  death.**      The  nature  of  the  act  sought 

13.  Chapman  v.  Douglass  County,  Cherokees,  220  U.  S.  83,  31  S.  Ct.  373, 
107  U.  S.  348,  2  S.  Ct.  62,  27  U.  S.  (L.  55  U.  S.  (L.  ed.)  379;  Ex  parte  Amer- 
ed.)  378;  Duke  v.  Turner,  204  U.  S.  ican  Steel  Barrel  Co.,  230  U.  S.  35, 
623,  27  S.  Ct.  316,  51  U.  S.  (L.  ed.)  33  S.  Ct.  1007,  57  U.  S.  (L.  ed.)  1379. 
652,  9  Ann.  Cas.  842  and  note;  Davis  Notes:  12  Ann.  Cas.  18;  20  Ann. 
V.  Simpson,  25  Nev.  123,  58  Pac.  146,  Cas.  1114. 

83  A.  S.  R.  570.  17.  McRae  v.  Auditor-General,  146 

Note:  89  Am.  Dec,  738.  Mich.  594,  109  N.  W.  1122,  10  Ann. 

14.  Berkey  v,  Pueblo  County,  48  Cas.  594.  See  also  generally,  Equitt, 
Colo.  104,  110  Pac.  197,  20  Ann.  Cas.  vol.  10,  p.  395  et  seq. 

1109  and  note.  18.  Chapman    v.    Douglas    Country, 

Note:  9  Ann.  Cas.  845,  846.  107  IT.  S.  348,  2  S.  Ct.  62,  27  U.  S. 

15.  See   the  next   preceding  para-   (L.  ed.)  378. 

graph.  Notes:  89  Am.  Dec.  738;  9  Ann. 

16.  In  re  Hohoist,  150  U.  S.  653^   Cas.  846. 

14  S.  Ct.  221,  37  U.  S.  (L.  ed.)  1211;       19.  Note:  20  Ann.  Cas.  1115. 
Duke  V.  Turner,  204  U.  S.  623,  27  S.       20.  See  supra,  par.  283. 
Ct.  316,  51  U.  S.  (L.  ed.)  652,  9  Ann,       21.  People  v.  Western  L.  Indemnity 
Cas.   842   and   note;    In   re   Eastern    Co.,  261  111.  513,  104  N.  E.  2X9,  Ann. 
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to  be  enforced  in  the  proceeding  has,  however,  usually  been  con- 
sidered a  material  factor  in  determining  whether  a  mandamus  pro* 
ceeding  abates  on  the  death  of  the  relator,  and  it  has  been  suggested 
that  if  the  case  happens  to  be  one  involving  a  right  of  pr^erty,  it 
may  be  revived  and  prosecuted  in  the  naine  of  the  personal  or  real 
representative  of  the  deceased  relator  or  plaintiff.** 

288.  Abatement  by  Death  or  Tennination  of  Respondent's  Office.-^ 
At  common  law  an  application  for  a  mandamus  against  a  public 
official  abates  on  his  death  *•  or  retirement  from  office,  and  his  succes- 
sor in  office  cannot  be  brought  in  by  way  of  an  amendment  of  the 
proceeding  or  by  an  order  for  the  substitution  of  parties.^  At  the 
present  time,  however,  it  cannot  be  said  that  the  decisionB  are  in 
entire  accord  on  the  question  whether  a  mandamus  proceeding  against 
a  public  officer  abates  on  the  termination  of  his  term  of  office.  Thus, 
it  has  been  held  that  a  writ  to  compel  the  secretary  of  the  interior 
to  issue  a  land  patent  abates  by  his  resignation  or  retirement  from 
office,*  as  does  also  a  mandamus  to  the  secretary  of  the  treasury  to 
pay  an  order  on  the  treasury  of  the  United  States.'  It  has  likewise 
been  held  that  a  suit  to  compel  the  commissioner  of  patents  to  issue 
a  patent  abates  by  the  death  of  the  commissioner,  and  cannot  with- 
out statutory  authority  be  revived  so  as  to  bring  in  bis  successor, 
although  the  latter  gives  his  consent.*  The  reason  given  for  these 
decisions  is  that  even  if  the  individual  to  whom  the  writ  is  addressed 
is  an  officer  and  the  duty  involved  is  an  official  one  still  the  writ 
does  not  reach  the  office  and  cannot  be  directed  to  it,  but  the  action 
is  in  substance  a  personal  one  resting  on  the  averred  and  assumed 
fact  that  the  defendant  has  neglected  or  refused  to  perform  a  per- 
sonal duty,  to  the  performance  of  which,  by  him,  the  relator  has  a 
clear  right.  From  this  it  necessarily  follows  that,  on  the  death  or 
retirement  from  office  of  the  original  defendant,  the  writ  must  abate 

Cas.  1915A  266  and  note.     See  gen-  United  States  Contracting  Co.  v.  La- 

erally,  Abatement  and  Revival,  vol.  mont,  155  U.  S.  303,  16  S.  Ct.  97,  39 

1,  p.  20  et  seq.  U.  S.   (L.  ed.)   160;  United  States  v. 

22.  Note :  Ann.  Cas.  1915A  267,  268.  Lochren,  164  U.  S.  701,  17  S.  Ct.  1001, 

23.  United  States  v.  Boutwell,  17  41  U.  S.  (L.  ed.)  1181;  United  States 
AYall.  604,  21  U.  S.  (L.  ed.)  721;  v.  Butterwortb,  169  U.  S.  600,  18  S. 
People  v.  Western  L.  Indemnity  Co.,  Ct.  441,  42  U.  S.  (L.  ed.)  873. 

261  m.  513,  104  N,  E.  219,  Ann.  Cas.  It  was  doubtless  to  meet  the  diffi- 

1915A  266.    See  generally,  Abatement  culties  occasioned   by  these  decisions 

and  Revival,  vol.  1,  p.  20  et  seq.  that  Congress,  on  February  8,  1899, 

1.  Note:  4  Ann.  Cas.  75.  passed  an   act    (30   Stat,   at   L.   822, 

2.  Secretary  of  Interior  v.  McGar-  chap.  121)  to  prevent  the  abatement 
rahan,  9  Wall.  298,  19  U.  S.  (L.  ed.)  of  such  actions.  Murphy  v.  Utter,  186 
579.  U.   S.   95,  22   S.   Ct.   776,  46  U.   S. 

3.  United  States  v.  Boutwell,  17  (L.  ed.)  1070;  Caledonian  Coal  Co.  v. 
Wall.  604,  21  U.  S.  (L.  ed.)  721.  Baker,  196  U.  S.  432,  25  S.  Ct.  375, 

4.  United   States  v.   Chandler,   122  49  U.  S.  (L.  ed.)  640. 
U.  S.  643,  30  U.  S.   (L.  ed.)   1244; 
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m  the  abfience  of  any  statutory  pf ovision  to  the  contrary.  When  the 
personal  duty  exists  only  so  long  as  the  office  is  held,  the  court 
cannot  compel  the  defendant  to  pepform  it  after  his  power  to  perform 
has  ceased,  and  if  a  successor  in  office  may  be  sub^ituted,  he  may  be 
mulcted  in  costs  for  the  fault  of  his  predecessor,  without  any  delin- 
quency of  his  own.*  So,  in  general  the  rule  has  been  stated  that 
where  the  delinquency  charged  is  personal,  the  petition  for  the  writ 
abates  on  the  death,  resignation,  or  expiration  of  term  of  office  of 
the  official  charged,  unless  it  is  preserved  by  statute.*  On  the  other 
hand,  it  has  been  held  that  proceedings  in  mandamus  do  not  abate 
by  the  resignation,  removal  or  expiration  of  the  term  of  office  of 
the  defendant  where  there  is  a  continuing  duty  irrespective  of  the 
incumbent,  and  the  proceeding  is  undertaken  to  enforce  an  obliga- 
tion of  a  corporation  or  municipality  to  which  the  office  is  attached, 
but  it  may  be  maintained  against  the  officer's  successor  or  successors.^ 
Thus,  in  the  case  of  a  petition  for  a  mandamus  to  compel  the  clerk 
of  a  township  to  certify  a  judgment  obtained  by  the  relator  against 
the  township,  to  the  supervisor,  in  order  that  the  amount  thereof 
might  he  placed  upon  the  tax  roll,  it  was  held  that  the  proceeding 
did  not  abate  by  the  resignation  of  the  clerk  on  the  appointment  of 
his  successor.*  The  distinction  between  those  capes  where  the  duty 
is  a  personal  one  and  those  where  it  is  to  be  performed  on  behalf 
of  a  corporation  whose  representative  the  respondent  may  be,  although 
thoroughly  settled  in  the  federal  jurisdiction,*  is  a  very  close  and 
narrow  one,  so  close  in  fact  that  in  the  state  courts  it  does  not  receive 
general  acceptation,**  and  has  been  sharply  criticised.**  It  should 
be  noted,  however,  that  where  the  proceeding  is  directed  against 
an  officer  of  the  United  States  or  of  a  state,  it  must  be  deemed  to 
be  personal  to  the  officer  for  the  reason  that  the  government  is  inca- 
pable of  being  sued.**  On  a  petition  for  a  writ  of  mandamus,  where 
the  rule  favoring  abatements  obtains  the  court  will  take  judicial 
notice  that  the  action  has  abated  by  the  expiration  of  the  term  of 

6.  United    States    v.    Boutwell,    17  8.  Thompson  v.  United  States,  103 

Wall.  604,  21  U.  S.  (L.  ed.)  721.  U.  S.  480,  26  U.  S.  (L.  ed.)  621. 

Note:  4  Ami.  Cas.  75.  9.  Thompson  v.  United  States,  103 

6.  People  V.  Morton,  156  N.  Y.  136,  U.  S.  480,  26  U.  S.  (L.  ed.)  521; 
50  N.  E.  791,  66  A.  S.  R.  647,  41  Murphv  v.  Utter,  186  U.  S.  95,  22  S. 
KR.A.  231.  Ct.  776,  46  U.  S.  (L.  ed.)  1070,  and 

7.  Thompson  v.  United  States,  103  other  federal  cases  cited  to  this  para- 
U.   S.  480,  26  U.   S.    (L.  ed.).521;  graph. 

People  V.  Best,  187  N.  Y.  1,  79  N.  E.  10.  Note:  4  Ann.  Cas.  76,  77. 

890,  116  A.  S.  R.  589,  10  Ann.  Cas.  II.  State  v.   Board  of  State   Can- 

58  and  note.  vassers,   32   Mont.    13,   79   Pac.   402, 

Note:  4  Ann.  Cas.  75.  4  Ann.  Cas.  73. 

See  also  Aeatsment  and  Revival,  12.  Note:  10  Ann.  Cas.  60. 
▼ol.  1,  p.  56. 
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office  of  the  respondents,  and  will  dismiss  the  suit,  though  the  point 
as  to  abatement  is  not  raised  by  counsel  on  either  side.** 

289.  Change  of  Personnel  of  Municipal  Board. — Irrespective  of  the 
question  whether  a  mandamus  against  a  public  official  abates  on  his 
death,  removal,  or  retirement  from  office,**  the  courts  very  generally 
agree  in  distinguishing  between  applications  for  a  mandamus  against 
the  head  of  a  department  or  bureau  for  a  personal  delinquency,  and 
those  against  a  continuing  municipal  board  with  a  continuing  duty, 
where  the  delinquency  is  that  of  the  board  in  its  corporate  capacity, 
the  rule  being  that  if  the  action  is  brought  against  a  continuing 
municipal  board  it  does  not  abate  by  a  change  of  personnel.**  Thus, 
in  the  case  of  an  application  against  a  board  of  county  commissioners 
and  its  individual  members  to  compel  them  to  levy  a  tax  to  pay  a 
judgment,  the  action  will  lie,  although  the  terms  of  the  members  have 
expired,  as  in  such  cases  the  corporation  cannot  die  or  retire  from 
the  office  it  holds.^*  A  change  in  the  personnel  of  the  loan  commis- 
sion of  a  state  or  territory  created  for  the  express  purpose  of  liquidat- 
ing and  providing  for  the  payment  of  its  outstanding  indebtedness 
does  not,  it  has  been  held,  abate  a  proceeding  against  the  members 
of  such  commission,  in  their  official  capacity,  to  compel  by  mandamus 
the  issue  of  refunding  bonds,  where  such  board  was,  by  the  acts 
creating  it,  made  a  continuing  body  with  corporate  succession,  al- 
though it  was  not  made  a  corporation  by  name.*' 

290.  Revival  of  Proceeding  and  Substitution  of  Successor  in 
Office. — In  jurisdictions  where  the  rule  obtains  that  an  application 
for  a  mandamus  against  a  public  official  abates  on  his  death  or 
retirement  from  office,  it  is  very  generally  held  that  his  successor  in 
office  cannot  be  brought  in  by  way  of  an  amendment  of  the  proceed- 
ing or  by  an  order  for  the  substitution  of  parties.'®  In  some  cases, 
however,  where  the  rule  favoring  abatement  is  approved,  the  courts 
seem  to  apply  it  only  in  the  sense  of  courts  of  equity,  namely,  that  it 
works  only  a  present  suspension  of  all  proceedings  in  the  suit  from 
the  want  of  proper  parties  capable  of  proceeding  therein,**  the  impli- 
cation being  that  it  may  be  revived  if  proper  action  is  taken.*®     Even 

13.  State  V.  Board  of  State  Canvass-       19.  See   Abatement  and   Revival, 
ers,  32  Mont.  13,  79  Pac.  402,  4  Ann.  vol.  1,  p.  20  et  seq. 

Cas.  73.  20.  See  State  v.  Board  of  State  Can- 

14.  See  preceding  paragraph.  vassers,  32  Mont.  13,  79  Pac.  402,  4 
16.  Murphy  v.  Utter,  186  U.  S.  95,  Ann.  Cas.  73,  wherein  it  was  held  that 

22  S.  Ct.  776,  46  U.  S.  (L,  ed.)  1070.  a  petition  for  a  writ  of  mandamus  to 

Note:   4  Ann.   Cas.   76.  compel  a  state  board  of  canvassers  to 

16.  Leavenworth  County  v.  Sellew,  reconvene  for  the  purpose  of  recan- 
99  U.  S.  624,  25  U.  S.  (L.  ed.)  333.  vassing  election  returns  must  abate  and 

17.  Murphy  v.  Utter,  186  U.  S.  95,  be  dismissed  where  it  appears  that  a 
22  S.  Ct.  776,  46  U.  S.  (L.  ed.)  1070.  majority  of  those  who  originally  con- 

18.  See  supra,  par.  289.  stituted  the  board  are  not  ofiftcers  of 
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where  the  rule  obtains  that  suits  do  not  abate  by  the  death  or  termina- 
tion of  office  of  the  incumbent,  it  haa  been  held  that  a  judgment  may 
not  he  rendered  against  the  successor,  unless  in  some  way  he  is  brought 
within  the  jurisdiction  of  the  court  and  has  an  opportunity  to  per- 
form the  act  which  he  will  be  ultimately  adjudged  to  do  if  the  judg- 
ment go  against  him.  On  the  other  hand  it  has  been  held  that  the 
writ  of  mandamus  operates  on  the  office  rather  than  on  the  individual 
who  occupies  the  office,  and  that  therefore  it  does  not  abate  by  a 
change  of  personnel  in  the  office,  and  no  revivor  is  necessary  against 
a  successor  of  the  officer  against  whom  the  proceedings  were  instituted.* 
In  a  mandamus  proceeding  against  a  municipal  officer  to  enforce  a 
continuing  right  of  the  relator  against  the  municipality,  where  the 
defendant  resigns  his  office  after  the  application  for  a  peremptory 
writ  has  been  made  and  argued,  but  before  written  briefs  have  been 
submitted  and  before  a  decision  has  been  rendered,  the  substitution 
of  the  defendant's  successor  in  office  as  the  defendant  has  been  held 
to  be  necessary.* 

Pleading  and  Process 

291.  Pleadings  iA  GeneraL — ^In  some  cases  the  broad  doctrine  has 
been  laid  down  that  the  practice  on  mandamus  is  according  to  the 
usages  and  principles  of  the  common  law.*  In  others,  however,  it 
is  said  that  the  introduction  of  the  writ  of  mandamus,  by  name,  does 
not  necessarily  bring  with  it  all  the  rules  of  practice,  regulating  the 
issuance  of  the  writ,  but  that  the  rules  of  pleading,  in  cases  of  man- 
damus, are  judicious,  and  should  be  enforced  when  not  incompatible 
with  statutory  regulations.*  The  old  rule,  that  greater  certainty  is 
required  in  pleadings  in  mandamus  than  in  ordinary  actions  at  law, 
has  been  laid  down  in  a  few  cases."^  This  ancient  doctrine  does  not 
now  obtain,  however,  in  the  great  majority  of  cases,*  but  the  rule  is 
that,  mandamus,  being  in  the  nature  of  a  civil  action,^  is  governed 
by  the  same  rules  of  pleading  and  practice  as  are  prescribed  for  the 
conducting  of  other  actions  at  law.^    In  many  states  the  rules  of 

• 

the  state  at  the  time  of  the  hearing,  4.  State  v.  Williams,  110  Tenn.  549, 

their   successors   having   been    elected  75  S.  W.  948,  64  L.R.A.  418;  Fitzhugh 

and  inducted  into  office  and  not  hav-  v.  Custer,  4  Tex.  391,  51  Am.  Dec. 

ing  been   served  with  notice  of  any  728;  Sansom  v.  Mercer,  68  Tex.  488, 

action  pending  against  them.  5  S.  W.  62,  2  A.  S.  R.  505. 

1.  Note:  4  Ann.  Cas.  76,  77,  5.  Arberry  v.  Beavers,  6  Tex.  457, 

2.  People  V.  Best,  187  N.  Y.  1,  79  55  Am.  Dec.  791. 

N.  E.  890,  116  A.  S.  R.  586,  10  Ann.  6.  Note:  89  Am.  Dec.  742. 

Cas.  58.  7.  See  supra,  par,  283. 

3.  Universal  Church  v.  Columbia  8.  People  v.  Western  L.  Indemnity 
Tp.,  Section  Twenty-nine>  6  Ohio  445,  Co.,  261  111.  513,  104  N.  E.  219,  Ann. 
27  Am.  Dec.  267.  Cas.  1915A  266 ;   Bear  v.  Brunswick 
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pleading  and  practice  appertaining  to  the  issuance  of  the  writ  of 
mandamus  are  very  largely  controlled  by  statute. 

292.  Petition^  Application  or  Information. — ^The  usual  procedure 
where  a  writ  of  mandamus  is  desired  is  to  move  therefor  in  open  court, 
such  motion  being  based  on  an  affidavit,  or  sworn  petition  or  infor- 
mation. The  petition  or  information  is,  in  law,  a  mere  memorandum 
or.  affidavit,  supplying  the  materials  for  the  recitals  of  fact  in  the 
mandamus  nisi ;  •  its  function  being  to  make  known  to  the  court  the 
ground  of  complaint  and  to  ask  the  relief  sought.**  It  is  no  part 
of  the  pleadings,  and  as  soon  as  a  proper  writ  has  been  issyed,  it 
becomes  fimctus  officio.**  The  rule  is  that  unless  the  statements  con- 
tained in  a  petition  asking  for  a  mandamus  are  verified  by  affidavit 
they  cannot  be  considered.**  The  petition  and  affidavit  need  not, 
however,  be  separate  papers.*'  In  some  cases  it  has  been  held  that 
leave  from  the  court  must  first  be  obtained  before  an  application  for 
a  mandamus  can  be  made.  This  does  not  appear  to  be  true  generally, 
however.**  An  information  for  mandamus  should  properly  not  be 
entitled  of  any  cause,  since  it  is  only  laying  the  matter  before  the 
court  to  obtain  its  direction,  and  no  parties  are  yet  made;  still,  it  has 
been  held  that  if  it  be  so  entitled,  this  is  but  form,  and  not  a  matter 
of  substance  on  w^hich  error  may  be  assigned.*?  Under  a  statute 
providing  that  a  writ  of  mandate  ''must  be  issued  upon  affidavit  on 
the  application  of  the  party  beneficially  interested,"  a  complaint  and 
summons  are  not  required,  as  in  ordinary  civil  actions.**  On  the 
other  hand,  as  mandamus  is  in  the  nature  of  a  civil  action,  it  has 
been  held  that  it  is  commenced  by  summons.*' 

293.  Practice  on  Filing  of  Petition. — A  petition  for  a  wTit  of  man- 
damus should  be  addressed  to  the  court  before  whom  it  is  laid.*®  On 
the  filing  of  the  petition  the  common  law  practice  is  for  the  court  in 
mandamus  proceedings  to  issue  an  order  to,  or  a  rule  on,  the  respon- 
dents to  show  cause  why  a  mandamus  should  not  issue  granting  the 
relief  sought  in  the  petition.**    If  the  calise  shown  be  deemed  insuffi- 

County,  124  N.  C.  204,  32  S.  E.  558,  X3.  State  v.  Board  of  Equalization, 

70  A.  S.  R.  58G.  10  la.  157,  74  Am.  Dec.  381. 

9.  State  V.  Ice,  75  W.  Va.  476,  84  14.  Railroad    Commission    v.    Ala- 
S.  E.  181,  L.R.A.1915D  288.  bama  Great  Southern  R.  Co.,  185  Ala. 

10.  State  V.  Board  of  Equalization,  354,  64  So.   13,  L.R.A.1915D  98. 

10  la.  157,  74  Am.  Dec.  381.  15.  State  v.  Board  of  Equalization, 

11.  Crawford    v.    Klamath    County  10  la.  157,  74  Am.  Dec.  381. 
School  Dist.  No.  7,  68  Ore.  388,  137  16.  Smith  v.  Ormsbv,  20  Wash.  396, 
Pac.   217,   Ann.   Cas.   1915C  477,  50  55  Pac.  570,  72  A.  S.  R.  110. 
L.R.A.(N.SO   147.  17.  Bear  v.  Brunswick  Counts,  124 

12.  Postmaster  v.  Trigg,  11  Pet.  173,  N.  C.  204,  32  S.  E.  658,  70  A.  S.  R. 
9  U.  S.  (L.  ed.)  676;  Poultnev  v.  La  586. 

Favette,  12  Pet.  472,  9  U.  S.  (L.  ed.)        18.  State  v.  Board  of  EqualiMtion, 
1161;  Smith  v.  Ormsby,  20  Wash.  396,  10  la.  157,  74  Am.  Dec.  381. 
65  Pac.  570,  72  A.  S.  R.  110.  19.  Postmaster  v.  Trigg,  11  Pet.  173, 
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cient,  th^D  a  mandamus  in  the  alternate  issues,  to  which  a  return  is 
to  be  made;  and  if  good  cause  is  not  thereby  shown  for  not  doing  the 
thing,  then  a  peremptory  mandamus  issues.^*  A  peremptory  or 
alternative  writ  of  mandamus  may,  however,  be  awarded  in  the  first 
instance,  according  to  the  exigencies  of  the  case,  when  notice  of  the 
application  has  been  given  and  copies  of  the  papers  have  been  served.* 
But  a  peremptory  mandamus  will  not  be  granted  in  the  first  instance, 
except  in  remarkably  clear  cases.' 

294.  Altematiye  Writ  in  General. — The  alternative  writ  of  man- 
damus is  generally  regarded  as  standing  in  the  place  of  the  declara- 
tion in  an  action  at  common  law,  or  as  con*esponding  to  the  com- 
plaint or  petition  in  an  ordinary  action,  and  it  is  usually  deemed  to  be 
the  first  pleading  in  the  cause.^  But  in  some  states  the  petition  takes 
the  place  of  the  declaration,  and  becomes  the  foundation  of  the  subse- 
quent proceedings.  The  same  rules  of  pleading  that  apply  to  the  decla- 
ration will  apply  to  the  alternative  writ  or  petition.*  It  must,  there- 
fore, show  on  its  face  a  clear  right  to  have  the  thing  sought  by  it  done, 
and  by  the  persons  or  body  sought  to  be  coerced,  and  failing  to  do  so  it 
will  not  support  a  judgment.'  In  the  writ  all  the  material  facts  on 
which  the  rdator  relies  must  be  distinctly  set  forth,  so  that  the  same 
may  be  admitted  or  traversed,  and  by  it  the  defendant  is  called  on  to 
perform  the  particular  act  sought  to  be  enforced,  or,  by  a  return,  to 
deny  the  facts  alleged  therein,  or  to  state  other  matters  sufficient  to 
defeat  the  relator's  application.*  It  has  also  been  said  that  the  writ  of 
mandamus,  whether  alternative  or  peremptory,  must  not  only  show  the 
obligation  of  the  defendant  to  perform  the  act,  but  it  must  also  show 
his  omission  to  perform  it'    To  establish  this  it  is  generally  necessary 

9  U.    S.    (L.   ed.)    676;   Poultney  v.  3  A.  S.  R.  603;  Bell  v.  Thomas,  49 

La  Fayette,  12  Pet.  472,  9  U.  S.  (L.  Colo.  76,  111  Pac.  76,  31  L.E.A.(N.S.) 

ed.)  1161;  Ex  parte  Newman,  14  WaU.  664. 

152,  20  U.  S.  (L.  ed.)  877;  State  v.  4.  Illinois,  etc.,  Canal  v.  People,  12 

Jumbo   Extension  Min.   Co.,  30  Nev.  HI.  248,  52  Am.  Dec.  488. 

192,  94  Pac.  74,  133  A.  S.  R.  715,  Note:  89  Am.  Dec.  741,  742. 

16  Ann.  Cas.  896.  5*  People  v.  Chicago,  51  HI.  17,  2 

20.  Board    of    Police   v.    Grant,    9  Am.  Rep.  278;  Dane  v.  Derby,  54  Me. 

Smedes  &  M.  (Miss.)  77,  47  Am.  Dee.  95,  89  Am.  Dec,  722  ^  State  v.  Marron, 

102;  Kuhbach  v.  Irving  Cut  Glass  Co.,  18  N.  M.  426,  137  Pac.  846,  50  L.R.A. 

220  Pa.  St.  427,  69  Atl.  981,  20  L.R.A.  (N.S.)   274;   State  v.  T\Tiite  Oak  R. 

(N.S.)   185.     As  respects  the  return,  Co.,  65  W.  Va.  15,  64  S.  E.  630,  28 

see  infra,  par.  299-301.  L.RJl.(N.S.)  1013. 

1.  New  York  L.,  etc.,  Ins.  Co,  v.  6.  American  Casualty  Ins.,  etc.,  Co. 
Adams,  9  Pet.  571,  9  U.  S.  (L.  ed.)  v.  Fyler,  60  Conn.  448,  22  Atl.  494, 
233 ;  People  v.  Turner,  1  CaL  143,  52  25  A.  S.  R.  337 ;  Illinois,  etc..  Canal 
Am.  Dec.  295.  v.   People,  12  111,  248,  52  Am.  Dec. 

2.  Board    of    Police    v.    Grant,    9  488.    See  infra,  par,  299-301. 
Smedes  &  M.  (Mass.)  77,  47  Am.  Dec.  7.  Rosenthal  v.  State  Board  of  Can- 
103.    See  infra,  par.  319,  vassers,  50  Kan,  129,  32  Pac.  129,  19 

3.  Wheeler  v.  Northern  Colorado  Ir-  L.R.A,  157. 
rigation  Co.,  10  Colo.  582, 17  Pac.  487, 
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to  show  by  the  allegations  of  the  writ  that  a  proper  demand  for  the 
performance  of  the  act  defiired  has  been  made,  or  at  least  facts  must 
be  shown  which  would  make  a  demand  not  necessary.*  A  failure  to 
allege  available  funds  to  pay  a  claim  is  not,  however,  fatal  to  the 
issuance  of  a  writ  of  mandamus  to  compel  obedience  by  a  public 
officer  of  a  statutory  command  to  publish  a  statement  of  audited 
claims.*  Where  the  right  to  have  a  particular  act  done  at  the  time 
and  in  the  manner  demanded  is  dependent  on  some  other  act  having 
been  done  or  some  condition  existing,  in  order  to  show  affirmatively 
by  the  petition  for  the  writ  that  the  relator  is  entitled,  as  claimed, 
facts  must  be  stated  therein  showing  that  such  preliminary  act  has 
been  done  or  condition  created.*^  It  is  also  usually  necessary  for  the 
relator  to  allege  that  he  has  no  other  adequate  remedy,  although  if 
the  fact  that  he  has  no  other  legal  remedy  is  apparent  from  the  other 
averments  in  the  complaint  that  will  suffice  in  accordance  wath  the 
general  rule  that  that  which  already  appears  sufficiently  in  the  plead- 
ing of  either  party  without  formal  allegation  need  not  be  expressly 
averred.^*  It  has  been  held,  how^ever,  that  an  allegation  in  a  petition 
for  a  writ  of  mandamus  that  the  relators  have  no  remedy  at  law 
amounts  to  nothing  more  than  a  declaration  of  the  pleador's  opinion, 
and  as  an  allegation  of  fact  is  without  force.^*  Immaterial  and 
redundant  allegations  will  not  vitiate  an  alternative  writ,  but  they 
may  be  struck  out  on  motion,^'  Nor  will  immaterial  defects  invalidate 
the  writ.** 

295.  Certainty  Required  in  Alternative  Writ. — The  old  rule  that 
greater  certainty  is  required  in  pleadings  in  a  mandamus  proceeding 
than  in  ordinary  actions  ^^  no  longer  generally  obtains,  but  the  rule  as 
respects  statements  in  the  alternative  writ  is  that  there  need  be  only 
such  certainty  as  is  required  in  a  declaration  at  common  law,  that  is, 
reasonable  certainty.**  The  allegations  should  be  direct  and  positive, 
but  that  which  already  appears  sufficiently  in  the  pleading  without 
formal  allegation  peed  not  be  expressly  averred.*'  In  an  alternative 
writ  of  mandamus  on  the  part  of  the  state  to  compel  the  surrender  by 

8.  State  v.  Associated  Press,  159  Mo.  57  N.  W.  296,  39  A.  S.  R.  912,  wherein 
410,  60  S.  W.  91,  81  A.  S,  R.  368,  it  was  held  that  although  an  altema- 
51  L.R.A.  15L    See  supra,  par.  37.  tive  writ  of  mandamus  is  defective  in 

9.  State  v.  Burley,  80  S.  C.  127,  that  it  is  signed  by  the  judge  instead 
61  S.  E.  255,  16  L.R.A.(N.S.)    266.  of  the  clerk  of  the  court,  and  is  not 

10.  State  V.  Waggenson,  140  Wis.  under  seal,  th^  defect  must  be  regarded 
265, 122  N.  W.  726, 133  A.  S.  R.  1075.  as    immaterial    when    no    suhstantial 

11.  Clement  v.  Graham,  78  Vt.  290,  right  is  affected. 

63  Atl.  146,  Ann.  Cas.  1913E  1208.  16.  Arberry  v.  Beavers,  6  Tex.  467, 

12.  State  V.  Carpenter,  51  Ohio  St.  65  Am.  Dec.  791. 

83,  37  N.  E.  261,  46  A.  S.  R.  556.  16.  See  supra,  par.  291. 

13.  State  V.  St.  Louis,  145  Mo.  551,  17.  Clement  v.  Graham,  78  Vt.  290, 
46  S.  W.  981,  42  L.R.A.  113.  63  Atl.  146,  Ann.  Cas.  1913E  1208. 

14.  See  State  v.  Gates,  86  Wis.  634, 
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a  prior  incumbent  of  a  public  office  of  the  oflSce  rodra  and  the  records, 
books  and  papers,  it  \a  not  absolutely  nacessary  to  allege  in  specific 
words  that  the  term  of  office  of  such  prior  incumbent  has  expired. 
While  the  writ  would  be  more  exact  and  definite  if  the  specific  words 
were  used,  their  use  is  not  essential,  and  words  from  which  the  expira- 
tion of  the  term  may  be  inferred  as  a  necessary  consequence  are 
sufficient.**    An  allegation  on  information  and  belief  is  not  sufficient. *• 

296.  Aiding  Writ  by  Reference  to  Petition^ — ^An  alternative  writ 
of  mandamus  which  is  properly  drawn  is  required  to  state  concisely 
the  facts,  as  stated  in  the  petition,  showing  the  obligation  of  the 
defendant  to  perform  the  act  desired,  his  omission  to  perform  it,  etc. 
In  other  words,  the  material  facts  stated  in  the  petition  should  be 
recited  in  the  alternative  writ.*^  But  an  alternative  writ  of  man- 
damus need  not  recite  the  filing  of  a  petition  for  an  award  thereof,* 
since  the  writ  itself  constitutes  the  declaration  in  this  form  of  action.' 
It  is  especially  necessaxy  that  the  facts  stated  in  the  writ  should  be 
the  same  facts  stated  in  the  petition  for  the  writ,  as  the  rule  is  that 
no  resort  or  reference  can  be  had  to  the  petition  in  aid  of  the  writ.* 
It  has  been  held,  however,  that  while,  generally  speaking,  the  facts 
recited  in  an  alternative  writ  ought  to  be  sufficient  to  justify  the  court 
in  awarding  a  peremptory  writ,  nevertheless  those  alleged  in  the 
verified  application,  on  which  the  alternative  writ  rests,  may  be, 
when  necessary,  used  or  looked  to  in  order  to  supplement  those  em- 
braced in  the  writ,  and  the  application  may  be  considered  by  the 
court  in  connection  with  an  alternative  writ  to  which  a  demurrer 
has  been  addressed.* 

297.  Conforming  Writ  to  Petition. — ^The  mandate  of  the  alterna- 
tive writ  is  peculiarly  within  the  control  of  the  court,  and  the  court 
may  fashion  it  to  suit  the  case  made  by  the  petition.*  Hence,  if  the 
alternative  writ  is  granted,  it  is  not  required  to  be  conformed  to  the 
petition  or  information  strictly,^  as  the  peremptorj'  is  to  the  alternative 

18.  State  V.  Johnson,  35  Fla.  2,  16  6.  State  v.  White  Oak  R.  Co.,  65 
So.  786,  31  L.R.A.  357.  W.  Va.  15,  64  S.  E.  630,  28  L.R.A. 

19.  Clement  v.  Oraham,  78  Vt.  290,  (N.S.)  1013.  Caropare  Dew  v.  Sweet 
63  Atl.  146,  Anu.   Cas-  1913E  1208.  Spring  Dist.  Ct.  Judges,  3  Hen.  &  M. 

20.  Crawford  v.  Klamath  County  ( Va.)  1,  3  Am.  Dec.  639,  holding  that 
School  Dist.  No.  7,  69  Ore.  388,  137  if  the  original  rule  be  to  show  cause 
Pac.  217,  Ann.  Cas.  1915C  477,  50  why  a  mandamus  should  not  issue  to 
L.R.A.(N.S.)  147.  admit  a  clerk,  the  subsequent  rule^  or 

1.  State  V.  Ice,  75  W.  Va.  476,  84  the  mandamus  founded  thereon,  may 
S.  E.  181,  L.R.A.1915D  288.  nevertheless  be  to  restore  him  to  office; 

2.  See  supra,  par.  295.  for  such  rules  may  be  changed  and 

3.  Crawford  v.  Klamath  County  modified  so  as  to  conform  to  the  rights 
School  Dist.  No.  7,  68  Ore.  388,  137  of  the  parties,  and  to  promote  the  jus^ 
Pao.  217,  Ann.   Cas.  1915C  477,  50  tice  of  the  case. 

KRA  (NS.)  147.  6-  State  v.  Johnson  County,  10  la. 

4.'  Wampier  v.  State,  148  Ind.  557,  157,  74  Am.  Dec.  381. 
47  N.  E.  1068,  38  L.RA.  829. 
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writ,'  but  on  the  information  shown  the  court  moulds  the  writ,  or 
directs  it  to  be  moulded,  to  the  case,  although  there  is  a  degree,  of 
course,  beyond  which  the  writ  may  not  depart  from  the  information 
or  petition.® 

298.  Mandate  of  Alternative  Writ — ^The  command  of  an  altemar 
tive  writ  of  mandamus  is  equivalent  to  a  conclusion  of  law,  deducible 
from  the  facts  alleged,  showing  the  particular  act  which  the  law 
specifically  enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station ; 
the  failure,  neglect,  or  refusal  of  the  defendant  to  comply  therewith ; 
and  the  right  of  the  relator  to  insist  on  its  specific  performance.*  It 
is  the  mandatory  part  of  the  writ,  moreover,  to  which  the  defendant 
must  look  to  discover  the  specific  act  which  he  is  commanded  to 
perform,  and  hence  the  particular  thing  or  things  required  to  be  done 
must  be  clearly  and  distinctly  specified  therein.^*  It  is  only  neces- 
sary, however,  to  describe  the  thing  to  be  done  with  reasonable  cer- 
tainty, with  such  certainty  that  the  defendant  will  know  what  is 
required  of  him.  And  it  is  held  that  this  rule  is  peculiarly  applicable 
to  public  officers  who  are  commanded  to  perform  a  public  duty,  and 
especially  where  the  facts  constituting  the  act  are  within  their  personal 
knowledge.^*  The  mandatory  part  of  a  writ  of  mandamus  should 
conform  to  the  allegations  of  the  writ,  and  it  should  not,  in  general, 
require  more  to  be  done  than  is  justified  by  such  allegations.** 

299.  Return  or  Answer  to  Writ  in  General. — In  the  early  practice, 
when  some  particular  act  was  sought  to  be  enforced,  a  mere  letter 
from  the  sovereign  power  was  issued,  addressed  to  the  person  on 
whom  the  duty  devolved,  commanding  him  to  perform  it.  No  return 
was  originally  allowed  to  the  order,  a  disobedience  of  which  subjected 
the  offender  to  punishment.  As  mandatory  proceedings  became 
more  general,  however,  the  common  law  courts,  relaxing  the  ancient 
rule,  permitted  a  return  to  the  writ,  which  had  taken  the  place  of 
the  king's  letter ;  **  but  the  facts  therein  stated  could  not  be  trav- 
ersed.** The  return,  it  may  be  observed,  like  that  of  a  sheriff  or  any 
other  officer,  becomes  part  of  the  record,  and  hence  may  be  indorsed 
on  the  writ.  If  of  any  length,  it  may  be  upon  a  separate  paper,  to 
which  the  writ  or  a  copy  should  be  annexed.**  Under  the  practice 
obtaining  in  many  states,  where  the  complaint  takes  the  place  of  the 

7.  See  infra,  par.  320-322.  11.  Clement  v.  Graham,  78  Vt.  290, 

8.  State  v.  Johnson  County,  10  la.  63  Atl.  146,  Ann.  Cas.  1913E  1208. 
167,  74  Am.  Dec.  381.  12.  State  v.  Atlantic  Coast  Line  R. 

9.  State  V.  Williams,  45  Ore.  314,  77  Co.,  53  Fla.  650,  44  So.  213,  12  Ann. 
Pac.  965,  67  L.R.A.  166.  Cas.  359,  13  L.R.A.(N.S.)  320. 

10.  State  V.  Consumers'  Gas  Trust       13.  State  v.  Richardson,  48  Ore.  309, 
Co.,  157  Ind.  345,  61  N.  E.  674,  55   86  Pac.  225,  8  L.R.A.(N.S.)   362. 
L.R.A.  245;  State  v.  Marron,  18  N.  M.       14.  See  infra,  par.  302. 

426,  137  Pac.   845,  50   L.R.A.(N.S.)       16.  Dane  v.  Derby,  54  Me.  95,  89 
274.  Am.  Dee.  722. 
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alternative  writ,  the  answer  takeg  the  plaee  of  the  return,  and  subse- 
quent pleadings  may  be  had  until  an  issue  is  joined  for  trial  on  the 
merits.  The  complaint,  answer^  and  subsequent  pleadings  are  to  be 
governed  by  the  rules  of  the  common  law  and  must  contain  in  sub- 
stance the  essentials  of  good  pleadings  in  an  ordinary  action  at  law.^^ 
A  respondent  or  defendant  is  not  required  to  answer  the  petition  on 
which  the  writ  is  ordered.^^ 

300.  NctUT9  and  Effect  of  Recitals  in  Return  or  Answer. — ^At 
common  law  the  respondent  could  not  plead  a  general  denial,  but  he 
was  required  to  pleaid  specially  by  distinct  traverse  of  the  allegations 
of  the  writ,  or  by  way  of  confession  and  avoidance.^®  Hence,  the 
rule  expressed  in  nontechnical  language  that  if  a  respondent  in  his 
return  to  the  alternative  writ  does  not  show  a  compliance  with  the 
mandate  of  the  writ  he  must  either  deny  the  facts  stated  in  the  writ 
on  which  the  claim  of  the  relator  is  founded,  or  must  state  other 
facts  sufficient  in  law  to  defeat  the  relator's  claim.**  A  general  denial 
in  mandamus  proceedings  is  treated  as  a  nullity,  and  entitles  the  plain- 
tiff to  judgment  on  his  pleadings,  without  proof.**  Allegations  in  the 
writ  which  are  not  denied  must  be  taken  as  true.*  Matters  charged 
in  the  writ  and  denied  by  the  respondent  must  be  proved  *by  the 
relator,  and  matters  alleged  in  avoidance  of  the  charge  made,  if 
denied  by  the  relator,  must  be  proved  by  the  respondent.*  A  special 
answer  in  a  mandamus  proceeding  is  insufficient,  should  be  treated  as 
a  nullity  with  or  without  demurrer,  and  entitles  the  plaintiff  to  judg- 
ment on  the  pleadings  without  proof,  when  it  sets  up  no  fact  constitut- 
ing any  legal  excuse  on  the  part  of  the  defendant  for  a  failure  to 
perform  a  ministerial  act,  but  merely  states  that  he  refused  to  perform 
it  on  full  consideration  and  advice  of  counsel.*  In  an  application  by 
one  who  has  received  a  certificate  of  election  and  qualified  for  a  public 
office  for  a  writ  of  mandate  to  compel  him  to  be  admitted  to  exercise 
the  functions,  the  only  question  to  be  tried  is  the  prima  facie  right 
to  possession,  and  an  answer,  therefore,  will  not  be  permitted  to 
present  as  an  affirmative  defense  matters  which  might  have  been 

16.  Clement  v.  Graham,  78  Yt.  290,  any  legal  reasons,  as  well  as  plead  the 
63  Atl.  146,  Ann.  Cas.  1913E  1208. .  facts,  if  any  exist,  on  which  he  relies 

17.  Illinois,  etc.,  Canal  v.  People,  12  to  defeat  the  issuance  of  the  pcremp- 
111.  248,  52  Am.  Dec.  488.  tory  writ.     Beadles  v.  Pry,  15  Okla. 

18.  Sansom  v.  Mercer,  68  Tex.  488,  428,  82  Pac.  1041,  2  L.R.A.(N.S.)  855. 
5  S.  W.  62,  2  A.  S.  R.  505.  20.  Samson  v.  Mercer,  68  Tex.  488, 

19.  State  V.  Jossup,  etc.,  Paper  Co.,  5  S.  W.  62,  2  A.  8.  R.  505. 

1  Boycc    (Del.)    379,  77   Atl.  16,  30  1.  State  v.  Jessup,  etc..  Paper  Co., 

L.R.A.(N.S.)  290;  Dane  v.  Derby,  54  1  Boyee   (Del.)    379,  77  Atl.  16,  30 

Me.  95,  89  Am.  Dec.  722.  L.R.A.(N.S.)  290. 

Where  by  statute  any  pleading  ex-  2.  Ex  parte  Newman,  14  Wall.  152, 

eept  the  alternative  writ  and  the  an-  20  U.  S.  (L.  ed.)  877. 

swer  is  expressly  prohibited,  the  de-  3.  Sansom  v.  Mercer,  68  Tex.  488, 

f endant  should  assign  in  his  answer  5  S.  W.  62,  2  A.  S.  R.  505. 
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relied  on  in  a  contest  for  the  office.**  The  defendant  may  return  as 
many  causes  as  he  pleases,  provided  they  are  not  repugnant  and 
inconsistent  *  and  if  any  one  of  them  be  sufl&cient  the  return  will  be 
upheld.*  If,  therefore,  the  original  return  is  suflBcient,  the  filing  of 
an  additional  one  in  the  nature  of  a  demurrer  will  not,  it  has  been 
held,  weaken  or  destroy  the  sufficiency  of  the  returns  on  file  and 
constituting  a  part  of  the  record.' 

301.  Degree  of  Certainty  Required  in  Recitals  of  Return. — ^A 
return  to  a  sufficient  alternative  writ  of  mandamus  must  state  all  the 
facts  relied  on  by  the  respondent  with  such  precision  and  certainty 
that  the  court  may  be  fully  advised  of  all  the  particulars  necessary 
to  enable  it  to  pass  on  the  sufficiency  of  the  return.^  In  other  words 
in  a  return  the  same  certainty  is  required  as  is  required  in  declarations 
and  pleadings,  that  is,  the  facts  must  be  set  forth  not  argumentatively, 
inferentially  or  evasively,*  as  a  defective  and  incomplete  statement 
of  facts  cannot  be  aided  or  supplied  by  intendment  or  inference.*^ 
A  return  to  a  writ  of  mandamus,  issued  to  trustees  of  ministerial 
lands  to  compel  them  to  distribute  to  the  relators  their  proportion  of 
the  funds  accruing  from  such  lands,  which  states  that  all  of  such 
funds  were  previously  distributed  by  them  to  the  parties  who  applied 
therefor,  is,  however,  sufficient.^^  The  certainty  required  has  been 
said  to  be  "certainty  to  a  certain  intent  in  general,"  which  means 
that  which  on  a  fair  and  reasonable  construction  may  be  called  certain 
without  recurring  to  possible  facts  that  do  not  appear.**  A  return 
that  certain  warrants  whose  payment  is  sought  are  spurious,  illegal 
and  void,  being  a  mere  conclusion  of  law,  has  been  held  to  be  insuffi- 
cient, as  has  likewise  a  return  that  the  warrants  were  issued  and  are 
held  without  valuable  consideration,  such  statement  being  made  not 
as  a  positive  averment  of  such  fact,  but  as  an  inference  or  argument 
drawn  from  or  based  upon  allegations  which  do  not  support  the 
inference  or  argument.*'  So,  a  denial  in  response  to  an  application 
for  a  writ  of  mandate  to  compel  the  issuing  of  a  warrant  in  payment 

4.  Couch  V.  State,  169  Ind.  269,  82  9.  Society  for  Visitation  of  Sick, 
N.  E.  457, 124  A.  S.  R.  221.  etc.,   52   Pa.    St.   125,   91    Am.    Dec. 

5.  State  V.  Jessup,  etc..  Paper  Co.,   139. 

1  Boyce   (Del.)   379,  77  Atl.  16,  30       10.  Benlow  v.  Iowa   City,  7  Wall. 

L.R.A.(N.S.)  290.  313,  19  U.   S.    (L.  ed.)    79;  Ray  v. 

6.  Ex  parte  Newman,  14  Wall.  152,  Wilson,  28  Fla.  342,  10  So.  613,  14 
20  U.  S.  (L.  ed.)  877.  L.R.A.  773;  Brosius  v.  Renter,  1  Har. 

7.  Dane  v.  Derby,  64  Me.   95,  89  &  J.  (Md.)  551,  2  Am.  Dec.  534. 
Am.  Dec.  722.    As  respects  demurrers       11.  Universal    Church   v.    Columbia 
to  the  alternative  writ,  see  infra,  par.  Tp.,  6  Ohio  445,  27  Am.  Dec.  267. 
305.  12.  Society  for  Visitation  of  Sick, 

8.  McConoughey  v.  Jackson,  101  Cal.  etc.,  52  Pa.  St.  125,  91  Am.  Dec.  139. 
252,  35  Pac.  766,  40  A.  S.  R.  53;  Ray  13.  Ray  v.  Wilson,  29  Fla.  342,  10 
V.  Wilson,  29  Fla.  342,  10  So.  613,  14  So.  613,  14  L.R.A.  773. 

L.R.A.  773. 
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of  an  allowed  daim  that  any  indebtedness  existed  in  favor  of  the 
applicant  is  a  denial  of  a  conclusion  of  law^  and,  therefore,  is  insuffi- 
cient to  tender  an  issue.^*  Every  intendment  is  made  against  the 
return  to  a  writ  of  mandamus  which  does  not  answer  the  important 
facts.i*  Hence,  where  it  is  shown  that,  on  the  fifteenth  of  June  the 
defendant  had  possession  of  a  seal,  his  return  that  he  had  no  control 
or  possession  of  it  in  July  is  insufficient,  unless  he  shows  how  he  has 
parted  with  its  control.**  The  statement  of  a  return  to  an  alternative 
writ  of  mandamus  should  be  positive,  and  not  on  information  and 
belief,*'  especially  where  the  facts  are  peculiarly  within  the  knowl- 
edge of  the  defendant.** 

302.  Pleadings  Subsequent  to  Return. — At  the  common  law  no 
pleadings  were  allowed  beyond  the  return  collaterally  to  contradict 
it,  but  the  court,  taking  the  return  as  true,  pronounced  judgment 
awarding  a  peremptory  mandamus  or  refusing  it,  on  the  legal  suffi- 
ciency of  the  return.  If  the  return  was  false,  the  relator  or  prosecutor 
was  driven  to  an  action  on  the  case  for  a  false  return,  or  a  criminal 
information,  where  the  rights  of  the  public,  rather  than  those  of  any 
individual  in  particular,  were  concerned ;  and  if  judgment  were  given 
establishing  the  falsity  of  the  return,  a  peremptory  mandamus  would 
then  be  awarded.**  This  continued,  in  all  cases  of  mandamus,  until 
by  the  statute  of  9  Anne,  c.  20,  the  return  to  writs  issued  for  offices 
and  franchises,  in  corporations  and  boroughs,  were  made  traversable, 
as  to  their  material  facts ;  and  such  further  proceedings  were  directed 
to  be  had  as  if  the  applicant  for  the  writ  had  brought  his  action  for 
a  false  return.  By  the  statute  of  Wm.  IV,  c.  21,  the  same  rule  was 
extended  to  all  cases  for  mandamus,  and  the  prosecutor  was  authorized 
to  plead  to  or  traverse  the  return ;  his  antagonist  to  take  issue,  reply, 
or  demur;  and  the  same  proceedings  to  be  had  as  on  action  for  a  false 
return.**  In  the  United  States,  in  a  number  of  the  decisions,  especially 
the  earlier  ones,  it  has  been  held  that  the  statute  of  Anne  is  not  in 
force  and  that  therefore  the  conmion  law  rule  that  the  return  of  the 
alternative  writ  is  not  traversable  but  is  to  be  taken  as  true  for  the 
purpose  of  the  case  prevails.*    Thus,  it  has  been  held,  the  court  will 

14.  McConeaghey  v.  Jackson,  161  Am.  Dec,  722  and  note;  Universal 
Cal.  265,  35  Pac.  863,  40  A.  S.  R.  Church  v.'  Columbia  Tp.,  6  Ohio  445, 
53  27  Am.  Dec.  267;  Fitzhugh  v.  Custer, 

15.  State  V-  Williams,  110  Tenn.  549,  4  Tex.  391,  51  Am.  Dec.  728. 

75  S.  W.  948,  64  L.R  A.  418.  20.  State  v.  Richardson,  48  Ore.  309, 

16.  People  V.  Kilduff,  15  111.  492,  85  Pac.  225,  8  L.R. A.  (N.S.)  362;  Clem- 
60  Am.  Dec.  769.  ent  v.  Graham,  78  Vt.  290,  63  Atl.  146, 

17.  Ray  v.  Wilson,  29  Fla.  342,  10  Ann.  Cas.  1913E  1208. 

Bo.  613,  14  L.R.A.  773.  1.  State  v.  Jessup,  etc.,  Paper  Co., 

18.  McCononghey  v.  Jackson,  101  1  Boyce  (Del.)  379,  77  Atl.  16,  30 
Cal.  265,  35  Pac.  863,  40  A.  S.  R.  L.R.A.(N.S.)  290;  Brosius  v.  Reuter, 
53.  1  Har.  &  J.  (Md.)  551,  2  Am.  Dec. 

19.  Dane  r.  Derhy,  54  Me.  95,  89  534;  Atlata  County  Board  of  Police 
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not  grant  a  peremptory  mandamns  against  town  officers  elected  for 
one  year  only,  ordering  a  new  election  on  account  of  alleged  fraudu- 
lent voting  at  the  election  at  which  they  were  declared  to  be  elected, 
if  they  have  made  sufficient  return  to  the  alternative  writ.*  In  other 
cases,  especially  the  more  modem  ones^  the  statute  of  9  Anne  is  deemed 
to  be  applicable  to  the  local  situation  and  circumstances  and  if  not 
repugnant  to  the  constitution  or  laws  is  considered  as  a  part  of  the 
common  law  respecting  pleadings  and  proceedings  in  actions  of  man- 
damus falling  within  its  provisions.'  Moreover,  in  many  states  local 
statutes  of  a  similar  character  obtain  so  that  now  both  in  this  country 
and  in  England,  proceedings  in  mandamus  are  generally  regarded  as 
in  the  nature  of  an  action  at  law,  in  which  the  parties  may  plead  as 
in  other  actions  until  an  issue  is  joined  for  trial  on  the  merits.* 

303.  Motion  to  Quash  Writ. — Objections  to  an  alternative  writ  of 
mandamus,  whether  of  form  or  of  substance,  may  be  taken  by  a 
motion  to  quash,*  and  it  has  been  held  that  all  formal  objections  to 
the  writ  must  be  so  taken.*  The  motion  to  quash  serves  the  purpose 
of  a  demurrer,  and  tests  the  legal  sufficiency  of  the  case  set  out  in  the 
alternative  writ.'  Thus,  it  has  been  held,  if  an  alternative  writ  does 
not  show  on  its  face  a  clear  right  to  the  extraordinary  relief  demanded, 
and  the  material  facts  on  which  the  plaintiff  relies  are  not  distinctly 
set  forth,  so  that  they  can  be  admitted  or  denied,  it  will  be  abated 

v.  Grant,  9  Smedes  &  M.  (Miss.)  77,  all  matters  which  are  alleged  in  the 
47  Am.  Dec.  102 ;  People  v.  Brooklyn,  pleadings    in    any    action    may    and 

1  Wend.    (N.  Y.)    318,  19  Am.  Dec.  should  be  ascertained  and  determined 

502;    Universal    Church   v.    Columbia  in  the  same  suit,  without  the  necessity 

Tp.,  6  Ohio  445,  27  Am.   Dec.  267.  of  resorting  to  a  second  action. 

But  see  United  States  v.  Boutwell,  17  4.  United    States    v.    BoutwelL    17 

Wall.  604,  21  U.  S.  (L.  ed.)  721,  where-  Wall.  604,  21  U.  S.  (L.  ed.)  721;  State 

in  it  is  held  that  the  statute  of  Anne  v.  Williams,  110  Tenn.  549,  75  S.  W. 

was  in  force  in  Maryland  when  the  948,  64  L.R.A.  418;  Clement  v.  Qra- 

District  of  Columbia  was  a  part  of  ham,  78  Vt.  290,  63  Atl.  146,  Ann, 

that  state  and  hence  is  in  force  in  the  Cas.  1913E  1208. 

Distriot  now.  Not^ :  89  Am.  Dec.  742. 

2.  Dane  v.  Derby,  54  Me.  96,  89  Compare  Beadles  v.  Prv,  15  Okla. 
Am.  Dec.  722.  428,  82  Pac.  1041,  2  L.R.A.'(N.S.)  865, 

3.  State  V.  Williams,  110  Tenn.  549,  wherein  it  is  held  that  an  ^ternative 
75  S.  W.  948,  64  L.R.A.  418;  Clement  writ  of  mandamus  and  the  answer 
V.  Graham,  78  Vt.  290,  63  Atl.  146,  (which  is  the  return)  are  the  onlv 
Ann.  Cas.  1913E  1208.  See  also  Fitz-  pleadings  allowed  in  an  action  for 
hugh  V.  Custer,  4  Tex.  391,  51  Am.  mandamus  after  the  issuance  of  sudi 
Dec.  728,  "wherein  it  is  held  that  while  writ. 

the  statute  of  Anne  has  not  been  made  5.  Dane  v.  Derby,  54  Me.  95^  89  Am. 

of  force  in  the  state,  nor  has  anj^  one  Dec.  722. 

containing  provisions  of  a  similar  char-  6.  American  Casualty  Ins.,  etc.,  Co, 

acter,  specifically  appHcable  to  writs  v.  Fyler,  60  Conn.  418,  22  Atl.  494, 

of  mandamus,  been  adopted,  neverthe-  25  A.  S.  R.  337. 

less,  under  the  system  of  procedure  and  7.  State  v.  Hempstead,  83  Conn.  554, 

pleadings  there,  obtaining  the  truth  of  78  Atl.  442,  Ann.  Cas.'  1912A  927. 
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or  held  inaufRcient  on  a  motion  to  quash.^  So>  it  has  been  determined, 
an  alternative  writ  of  mandamus  should  be  quashed  if  it  requires  more 
to  be  done  than  is  justified  by  the  recitals  of  the  writ,  or  if  the 
respondent  cannot,  by  looking  at  the  writ  alone,  ascertain  his  duty, 
as  where  the  writ  commands  an  act  to  be  done  in  conformity  with 
the  ordinances  of  a  municipality,  but  does  not  disclose  what  such 
ordinances  are.^  It  has  been  held,  however,  that  objections  to  a 
petition  for  mandamus  should  be  raised  by  demurrer  or  answer, 
rather  than  by  motion  to  quash  the  citation  for  the  writ.*®  Where 
by  statute  any  pleading  except  the  alternative  writ  and  the  answer  is 
prohibited,  it  has  been  held  that  if  a  defendant  files  a  motion  to 
quash,  which  is  in  the  nature  of  a  general  demurrer,  the  court  will 
treat  such  pleading  as  an  answer  admitting  the  facts  recited  in  the 
alternative  writ,  and  apply  the  law  thereto.**  If  a  complaint  is 
defective  in  substance,  advantage  thereof  may  be  taken  by  a  motion 
to  quash  at  any  time  before  the  peremptory  writ  is  awarded.  This 
is  in  principle  very  closely  allied  to  a  writ  of  error  on  which  a  judg- 
ment is  reversed  in  a  case  where  the  declaration  shows  no  cause  of 
action,  or  where  the  conviction  is  on  an  indictment  which  does  not 
charge  an  offense.  The  proceedings  fall  for  want  of  a  proper  founda- 
tion to  sustain  them.** 

304.  Motion  to  Quash  Return.*— In  some  cases  where  a  return  to 
an  alternative  writ  of  mandamus  is  insufficient  it  has  been  held  proper 
to  test  its  insufficiency  by  a  motion  to  quash  the  return.  Thus,  it 
has  been  held  a  return  to  a  mandamus  may  be  quashed)  for  incon- 
sistency.** It  has  also  been  held  that  the  court  in  its  discretion  mav 
quash  part  of  the  return  to  an  alternative  writ  of  mandamus,  and 
permit  the  rest  to  stand,  where  it  contains  allegations  which  are  a 
drfense  to  part  of  the  relief  demanded,  but  not  to  all.** 

305.  Demurrer  to  Petition  and  Alternative  Writ. — It  has  been 
held  that  a  defendant  cannot  demur  to  a  petition  or  to  an  information 
for  a  writ  of  mandamus.**  But  the  rule  is  that  where  an  alternative 
writ  of  mandamus  fails  to  state  facts  sufficient  to  entitle  the  relator  to 
the  performance  of  the  duty  sought  to  be  enforced,  such  defect  may 
be  taken  advantage  of  by  a  demurrer,  the  same  as  in  any  other 

8.  American  Casualty  Ins.,  etc.,  Co.  Pac.  1041,  2  L.R.A.(N.S.)  &55. 

v.  Fvler,  60  Conn.  448,  22  All.  494,  25  12.  Illinois,  etc.,  Canal  v.  People,  12 

A.  S.  R.  337.    See  supra,  par.  294.  III.  248,  52  Am.  Dec.  488. 

9.  Florida  Cent.,  etc.,  R.  Co.  v.  State,  13.  State  v.  Bruce,  3  Brev.  (S.  C.) 
31  Fla.  482,  13  So.  103,  34  A.  S.  R.  264,  6  Am.  Dec.  576. 

30,  20  L.R.A.  41P.  14.  State  v.  Jessup,  etc..  Paper  Co., 

10.  State  V.  Jumbo  Extension  Min.   1  Boyce    (Del.)    379,  77  Atl.  16,  30 
Co..  30  Nev.  192,  94  Pac.  74,  133  A.  L.R.A.(N.S.)  290. 

S.  R.  715,  16  Ann.  Cas.  806;  Clement  15.  State  v.  Board  of  Equalization, 

V.  Graham,  78  Vt,  290,  63  Atl.  146,  10  Ta.  157,  74  Am.  Dec.  381;   Dane 

Ann.  Cas.  1913E  1208.  v.  Derby,  54  Me.  95,  89  Am.  Dec.  722. 

11.  Readies  v.  Fry,  15  Okla.  428,  82 
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action.**  In  jurisdictions  where  the  code  system  of  pleading  obtains, 
the  defendant  in  mandamus  proceedings  may  demur  to  the  com- 
plaint/^ it  being  said  that  the  demurrer  in  such  cases  performs  the 
office  of  a  motion  to  quash  the  writ,  the  sustaining  of  the  demurrer 
being  in  effect  the  quashing  of  the  writ.**  As  in  ordinary  cases,  the 
demurrer  brings  before  the  court  the  whole  merits  of  the  controversy,** 
the  demurrer  admitting  all  the  material  allegations  of  the  writ  to  be 
true.**  The  rule  is  well  settled  in  mandamus  proceedings,  however, 
that,  on  a  demurrer  to  the  alternative  writ,  the  question  presented 
or  raised  is  not,  as  is  the  case  in  an  ordinary  action,  whether  the 
relator  under  the  facts  is  entitled  to  some  form  of  relief,  but  whether 
he  is  entitled  to  the  specific  relief  prayed  for,  or,  in  other  words,  can 
the  specific  order  or  command  of  the  alternative  writ  under  the  facts 
therein  averred  be  justified?  *  It  has  been  held,  however,  that  the 
facts  stated  in  an  alternative  writ  of  mandamus  may  be  supplemented 
by  those  stated  in  the  application  in  determining  whether  or  not 
they  are  sufficient  to  withstand  a  demurrer.*  In  mandamus  pro- 
ceedings entitled  against  a  corporation  and  individuals  who  are  its 
directors,  separate  demurrers  filed  by  the  directors  individually  are 
not  improper.* 

306.  Demurrer  to  Return  or  Answer. — ^If  a  return  to  an  alternative 
writ  is  insufficient  in  law  it  is  very  generally  held  that  a  demurrer 
thereto  or  a  motion  in  the  nature  of  a  demurrer  may  be  filed.*    By 

16.  State  V.  Ferguson,  95  Neb.  63,  in  the  civil  code,  be  diallenged  as  on 
144  N.  W.  1039,  50  L.R.A.(N.S.)  266.  demurrer,  and  tested  under  the  rules 
See  also  State  v.  Cook,  119  Minn.  407,  of  pleading  applicable  to  the  ordinary 
138  N.  W.  432,  Ann.  Cas.  1914B  88,  complaint  when  assailed  by  demurrer, 
wherein  it  is  said  that  the  petition  and  18.  State  v.  Brewer,  39  Wash.  65,  80 
alternative  writ  in  a  mandamus  case  Pac.  1001,  109  A.  S.  R.  858,  4  Ann. 
take  the  place  of  a  complaint  in  an  Cas.  197. 

ordinary  civil  action,  and  if  the  facts       19.  People  v.  Chicago,  51  111.  17,  2 

alleged  therein  are  not  in   substance  Am.  Rep.  278. 

legally  sufficient  the  respondent  may       20.  Crawford    v.    Klamath    County 

demur   thereto.     But   see   Beadles   v.   School  Dist.  No.  7,  68  Ore.  388,  137 

'Frv,  15  Okla.  428,  82  Pac.  1041,  2  Pac.   217,   Ann.   Cas.  1916C   477,   50 

L.R.A.(N.S.)   855,  wherein  it  is  held  L.R.A.(N.S.)  147. 

that  a  defendant  in  mandamus,  as  in       1.  State  v.   Indianapolis  Union   R. 

other  civil  eases,  may  appear  specially   Co.,  160  Ind.  46,  66  N.  E.  163,   60 

for  the  purpose  of  challenging  the  ju-  L.R.A.  831. 

risdiction   of  the  court,  but  he  may       2.  Wampler  v.  State,  148  Ind.  557, 

not,  under  the  statutes,  file  demurrers  47  N.  E.  1068,  38  L.R.A.  829.     See 

and  other  dilatory  pleadings.  supra,  par.  296. 

17.  State  V.  Brewer,  39  Wash.  65,  3.  State  v.  Jumbo  Extension  Min. 
80  Pac.  1001, 109  A.  S.  R.  858,  4  Ann.  Co.,  30  Nev.  192,  94  Pac.  74,  133  A. 
Cas.  197.    Compare  Wheeler  v.  North-  S.  R.  715,  16  Ann.  Cas.  896. 

em  Colorado  Irr^ation  Co.,  10  Colo.       4.  Benbow  v.  Iowa  City,  7  Wall.  313, 
582,   3  A.   S.   R.   603,  wherein   it   is  19  U.  S.  (L.  ed.)  79;  State  v.  Board 
said  that  the  legal  sufficiency  of  the  of  Equalization,  10  la.  157,  74  Am. 
alternative   writ    of   mandamus   may,  Dec.  381. 
by  the  return  or  answer  provided  for 
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the  filing  of  a  demurrer  to  the  return  the  relator,  barring  mere  legal 
conclusions,  inferences,  and  comments  in  the  return,  elects  to  stand 
on  the  admiaaionB  and  allegations  of  fact  well  pleaded  in  the  return. 
They  are  taken  as  true,  and  all  allegations  of  the  petition  sufficiently 
traversed  by  the  return  are  taken  as  false.*  But  allegations  in  an 
answer  to  a  petitix)n  for  a  writ  of  mandamus  which  are  in  effect  but 
conclusions  of  law  are  not  admitted  by  demurrer.* 

307.  Effect  of  Ruling  on  Demurrer. — The  same  right  to  answer, 
it  has  been  held,  in  case  a  demurrer  to  an  alternative  writ  is  overruled, 
will  exist  in  favor  of  a  respondent  as  in  any  other  proceeding.'  On 
the  other  hand,  when  a  demurrer  to  an  alternative  writ  of  mandamus 
is  sustained,  as,  for  instance,  because  several  causes  of  action  were 
improperly  united,  the  plaintiff  can  proceed  only  by  filing  an  amended 
complaint  containing  the  cause  of  action  which  he  elects  to  pursue.® 

308.  Motion  for  Peremptory  Writ. — Where  a  relator  moves  for  a 
peremptory  writ  on  the  pleadings,  unaccompanied  by  a  replication 
to  the  return  to  the  alternative  writ,  such  motion  is  equivalent  to  a 
demurrer  to  the  return  for  not  stating  facts  sufficient  to  constitute  a 
defense.*  Therefore,  moving  for  a  peremptory  mandamus  admits 
the  truth  of  the  petition  and  answer,^®  and  such  a  motion  necessarily 
involves  a  determination  that  the  averments  in  the  answer  either 
afford,  or  do  not  afford,  a  sufficient  reason  in  opposition  to  the  issu- 
ance of  the  writ.** 

309.  Amendment  of  Pleadings. — Pursuant  to  the  rules  governing 
the  early  practice  in  mandamus  proceedings,  any  mistake  therein  of 
substance  was  fatal  and  could  not  be  corrected ;  but,  after  the  passage 
of  the  statutes  9  Anne,  c.  20,  and  1  Wm.  IV,  c.  21,  the  rigor  of 
the  ancient  mode  of  procedure  was  abated,  so  as  to  allow  amend- 
ments to  the  alternative  writ,  when  by  doing  so  justice  would  be 
promoted.**  It  is  now  a  very  generally  accepted  and  the  modern 
rule  that  an  alternative  writ  of  mandamus  may  be  amended,*'  pro- 

6.  Ex  parte  Newman,  14  Wall.  152,  9.  State  v.  Gordon,  238  Mo.  168, 142 
20  U.  S.  (L.  ed.)  877;  State  v.  Gordon,  S.  W.  315,  Ann.  Cas.  1913A  312;  State 
238  Mo.  168, 142  S.  W.  316,  Ann.  Cas.  v.  Williams,  110  Tenn.  549,  75  S.  W, 
1913A  312.  948,  64  L.R.A.  418;  State  v.  Ice,  75 

6.  State  V.  District  Board  of  School  W.  Va.  476,  84  S.  E.  181,  L.R.A.1915D 
Difit.  No.  8,  76  Wis.  177,  44  N.  W.  288. 

967,  20  A.  S.  R.  41,  7  L.R.A.  330.  10.  Board    of   Police   v.    Grant,    9 

7.  Illinois  Cent.  R.  Co.  v.  People,  Smedes  &  M.  (Miss.)  77,  47  Am.  Dec. 
143  111.  434,  33  N.  E.  173,  19  L.R.A.   102. 

119,  reveraed  on  another  point  in  163  11.  Tarver  v.  Dalton,  134  Ga.  462, 

U.  S.  142,  16  S.  Ct.  1096,  41  U.  S.  67  S.  E.  929,  20  Ann.  Cas.  281,  29 

(L.  ed.)   107;  State  v.  Ferguson,  95  L.R.A.(N.S.)  183. 

Neb    63,  144  N.  W.  1039,  50  L.R.A.  12.  State  v.  Richardson,  48  Ore.  309, 

(N  S  )  26&.  85  Pac.  225,  8  L.R.A. (N.S.)  362. 

8.  State  V.  WilHams,  45  Ore.  314,  77  13.  Union  Pac.  R.  Co.  v.  Hall,  91 
Pac.  965,  67  L.R;A.  166.  As  respects  U.  S.  343,  23  U.  S.  (L.  ed.)  428;  State 
the  right  to  amend,  see  infra,  par.  309.  v.  Gibbs,  13  Fla.  55,  7  Am.  Rep.  233 ; 
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vided  no  new  or  wholly  different  cause  of  action  is  thereby  sub- 
stituted,^* and  it  seems  that  while  a  cause  remains  in  the  trial  court, 
its  action  in  granting  leave  to  amend  an  alternative  writ  is  a  matter 
wholly  within  its  discretion,  which  wdll  not  be  disturbed,  except  in 
cases  of  an  abuse  thereof.^*  Mere  formal  defects,  as,  for  instance,  a 
clerical  error  in  the  date  of  the  issuance  of  a  mandamus  nisi,  may 
of  course  be  readily  cured  by  amendment,**  and  it  has  been  held 
that  where  it  is  urged  in  opposition  to  the  granting  of  a  peremptory 
writ  that  an  amendment  is  necessary  to  make  the  title  of  a  petition 
correct  in  form  such  an  amendment  will  be  considered  as  having 
been  made  without  more.*'  It  has  been  ruled  that  an  amendment 
of  an  alternative  writ  of  mandamus  may  be  allowed  by  the  trial  court 
after  its  dismissal  of  the  proceeding  has  been  affirmed  on  appeal  by 
a  decree  directing  the  case  to  be  remanded,  and  a  judgment  to  be 
"entered  and  docketed  in  accordance  herewith."*^  The  privilege 
of  amendment  does  not  apply  to  alternative  writs  solely,  but  it  also 
applies  generally  to  all  the  pleadings  in  piandamus  procieedings,*^  as, 
for  instance,  to  the  return  or  answer,**^  or  to  the  reply  to  the  answer,* 
the  rule  being  that  tliese  formal  allegations  of  the  parties  are  to  have 
tlie  same  effect,  and  may  be  amended  in  the  same  manner,  as  plead- 
ings in  any  civil  action.*  When  a  writ  is  amended,  the  amended  writ 
takes  the  place  of  the  original,  and  the  latter  ceases  to  be  of  any  force 
in  the  proceedings.'  Where  the  rules  relating  to  amendments  of 
pleadings  generally  are  applicable  to  mandamus,  it  has  been  held 
that  if  the  alternative  writ  is  amended  after  service,  it  need  not  be 
then  ser\-ed  in  its  amended  form.*    The  amendment  of  an  alternative 

State  V.  Atlantic  Coast  Line  R.  Co.,   27  S.  Ct.  316,  51  U.  S.  (L.  ed.)  652, 

53  Fla.  650,  44  So.  213,  12  Ann.  Cas.   9  Ann.  Cas.  842. 

359,   13   L.R.A.(N.S.)    320;    State  v.       20.  Beadles  v.  Fry,  15  Okla.  428, 

Richardson,  48  Ore.  309,  85  Pac.  225,  82  Pac.  1041,  28  L.R.A.(N.S.)    855; 

8  L.R.A.(N.S.)  362;  Crawford  v.  Ida-   State  v.  Pruce,  3  Brev.   (S.  C.)   264, 

math  County  School  Dist.  No.  7,  68   6  Am.  Dec.  576. 

Ore.   388,   137   Pac.   217,   Ann.   Cas.       1.  Crawford    v.    Klamath     County 

1915C  477,  50  L.R.A.(N.S.)  147.  Sch6ol  Dist.  No.  7,  68  Ore.  388,  137 

14.  Wheeler  v.  Northern  Colorado  Pac.  217,  Ann.  Cas.  1915C  477,  60 
Irr.  Co.,  10  Colo.  582,  17  Pac.  487,  3  L.R.A.(N.S.)  147. 

A.  S.  R.  603.  2.  State  v.  Williams,  45  Ore.  314, 

15.  State  V.  Richardson,  48  Ore.  309,  77  Pac.  966,  67  L.R. A.  166 ;  Brown  v. 
85  Pac.  225,  8  L.R.A.(N.S.)  362.  Cr>stal  Ice  Co.,  122  Tenn.  239,  122  S. 

16.  State  V.  Ice,  75  W.  Va.  476,  84  W.  84,  19  Ann.  Cas.  308. 

S.  E.  181,  L.R.A.1915D  288.  3.  Crawford    v.    Klamath    County 

17.  Young  V.  Regents  of  University,  School  Dist.  No.  7,  68  Ore.  388,  137 
87  Kan.  239,  124  Pac.  150,  Ann.  Cas.  Pac.  217,  Ann.  Cas.  1915C  477,  50 
1913D  701.  L.R.A.(N.S.)  147. 

18.  State  V.  Richardson,  48  Ore.  309,  4.  State  v.  White  Oak  R.  Co.,  65 
85  Pac.  225,  8  L.R.A.(N.S.)  362.  W.  Va.  15,  64  S.  E.  630,  28  L.R.A. 

19.  Duke  V.  Turner,  204  U.  S.  623,  (N.S.)  1013. 
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writ  80  as  to  make  it  conform  to  tfafi  mandate  of  thfe  peremptory  writ 
is  considered  elsewhere.'^ 

310.  Waiver  of  Irreguliirities.— Irregularities  in  mandamie  pro- 
ceedings are  frequently  hAd  to  be  waived  by  virtue  of  an  agreement 
between  or  because  of  the  conduct  of  the  pcgrties  concerned.  Thu8, 
where  a  demurrer  is  overruled  and  the  respondent  answers  the  allega- 
tions of  the  petition,  there  is  thereby  a  waiver  of  the  cause  of  demurrer 
and  the  respondent,  having  elected  to  try  the  case  on  its  merits,  can- 
not later  urge  such  objection  to  the  petition,*.  Filing  a  return  in 
pursuance  of  an  agreement  that  papers  served  on  the  one  making  a 
return  shall  be  regarded  as  an  alternative  writ  of  mandamus  waives 
all  irregularity  in  the  proceedings  prior, thereto,  and  the  fact  that,  in 
the  absence  of  an  agreement  by  a  corporation  that  papers  served  in 
a  mandamus  proceeding  shall  be  regarded  as  an  alternative  writ,  its 
president  would  be  subject  to  attachment,  will  not  relieve  it  from 
the  agreement.'  Where,  although  no  traverse  to  an  answer  has  in 
fact  been  filed,  both  parties  to  a  case  act  as  if  it  had  been  filed,  the 
court  will  so  consider  the  case  in  rendering  its  decision.* 

311.  Service  of  Writ. — ^While  the  alternative  writ  of  mandamus 
is  generally  regarded  as  a  pleading — ^the  declaration  or  complaint  • — 
it  is  also  the  writ  of  the  court. ^^  As  a  rule,  it  seems  that  the  original 
writ,  and  not  a  copy  of  it,  must  be  served  on  the  respondent,**  and 
it  must  be  under  the  seal  of  the  court.*^  On  the  other  hand,  a 
delivery  of  a  copy  of  the  process  showing  the  original  has  been  held 
to  be  a  sufficient  service.**  At  common  law  the  courts  have  always 
possessed  the  right  and  authority  to  direct  the  manner  of  service  of 
writs  of  mandamus.  With  respect  to  service  on  private  corporations 
the  rule  has  been  that  service  should  be  made  on  the  head  officer  or 
on  the  select  body  or  person  within  the  corporation  whose  province 
it  is  to  put  in  motion  the  machinery  necessary  to  secure  performance 
of  the  duty,  and  it  seems  that  this  rule  is  applicable  to  joint  stock 
associations.**  In  general,  as  respects  the  persons  on  whom  a  writ 
of  mandamus  must  be  served,  the  rule  is  that  it  must  be  served  on 
the  officers  or  persons  who  are  specially  required  to  do  the  thing 

6.  See  infra,  par.  321.  W.  Va.  15,  64  S.  E.  630,  28  L.R.A. 

6.  Illinois  Cent.  R.   Co.  v.  People,    (N.S.)  1013. 

143  111.  434,  33  N.  E.  173,  19  L.R.A.  11.  Poweshiek  County  v.  Durant,  9 

119,  reversed  on  another  point  in  163  Wall.  736,  19  U.  S.  (L.  ed.)  813;  Dew 

U.  S.  142,  16  S.  Ct  1096,  41  XJ.  S.  v.  Sweet  Spring  Dist.  Ct.  Judges,  3 

(L.  ed.)  107.  Hen.  &  M.  (Va.)  1,  3  Am.  Dec.  639. 

7.  Knhbach  v.  Irving  Cut  Glass  Co.,  12.  Note:  89  Am,  Dec.  742. 

220  Pa.  St.  427,  69  Atl.  981, 20  LJR.A.       13.  St.  Louis  County  Ct,  v.  Sparks, 
(N.S.)  186.  10  Mo.  117,  45  Am.  Dec.  355. 

8.  Clement  v.  Graham,  78  Vt.  290,       14.  State  v,  Adams  Exp.   Co^   66 
63  Atl.  146,  Ann.  Cas.  1913E  1208.        Minn.  271,  68  N.  W,  1085,  38  L.R.A. 

9.  See  supra,  pftc  294.  .225. 

10.  State  V.  White  Oak  R.  Co.,  65 

R.  C.  L.  Vol.  X  Vm.— 23.       363 
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commanded.^'^  Mandamus  in  the  alternative  may  be  served  on  the 
officers  composing  a  court  in  vacation.^*  The  plea  of  nonservice  of 
a  writ  of  mandamus  is  inadmissible,  where  the  defendant  actually 
appeared  and  made  a  return.  Nonservice  may  be  good  ground  for 
a  motion  to  set  aside  proceedings  based  on  supposed  service,  bat  is 
not  a  good  return  to  the  writ.^^ 

Trial  and  Judgment 

312.  Hearing  and  Determination  of  Cause. — ^After  the  parties  to  a 
mandamus  proceeding  have  made  their  showings  for  or  against  the 
issuance  of  a  writ  in  their  pleadings  in  the  cause,  any  issue  of  law  or 
fact  that  may  be  raised  thereby  must  be  judicially  determined  by  the 
court  on  the  hearing  before  the  writ  can  issue.*®  All  proper  orders 
for  notice,  for  the  taking  of  testimony,  for  the  time  and  place  of  hear- 
ing a  cause,  and  for  all  other  matters  necessary  and  required  to  bring 
it  to  issue,  hearing  and  determination  may  be  made  prior  to  the 
hearing  by  the  court  or  a  judge  thereof.  On  the  hearing,  the  court 
must  definitely  determine  the  right  involved,  and  render  the  appro- 
priate judgment  in  the  cause,  as  if  the  writ  had  issued  absolutely  in 
the  first  instance.**  When  the  return  to  an  application  for  a  writ  of 
mandamus  puts  in  issue  no  material  facts  affecting  the  substantial 
rights  of  the  parties,  the  court  may  hear  and  determine  the  case  on 
questions  of  law  alone.*®  Final  judgment  on  an  issue  of  law  on 
which  both  parties  have  been  fully  heard  should  be  rendered  on 
overruling  a  demurrer  to  the  petition  in  a  mandamus  proceeding, 
notwithstanding  an  application  for  permission  to  raise  an  issue  of 
fact,  where  it  is  substantially  admitted  that  the  averments  of  the 
petition  were  true  at  the  time  they  were  made,  and  the  entire  argu- 
ment on  behalf  of  the  respondent  is  as  to  the  legal  right  to  do  what 
the  petition  complains  of.*  It  has  been  held  that  a  fact  which  has 
arisen  since  the  return  was  made  is  not  competent  to  be  considered 
as  a  matter  of  defense  under  the  issue  framed  thereon  unless  it  has 
previously  been  set  up  by  a  plea  puis  darrein  continuance.*  It  has 
been  provided  by  statute  that  where  exceptions  are  taken  to  any 
rulings,  findings,  or  decrees  made  on  a  petition  for  a  writ  of  man- 

16.  Leavenworth  County  v.  Sellew,  As  respects  the  judgment  in  mandamoB, 
99  U.  S.  624,  25  U.  S.  (L.  ed.)  333.       see  infra,  par.  315. 
Note :  89  Am.  Dec.  742.  20.  Howard  v.  Huron,  5  S.  D.  539, 

16.  St.  Louis  County  Ct.  v.  Sparks,  59  N.  W.  833,  26  L.R.A.  493. 

10  Mo.  117,  45  Am.  Dec.  355.  1.  People  v.  Suburban  R.  Co.,  178 

17.  Edwards  v.  United  States,  103  111.  594,  53  N.  E.  349,  49  L.R.A.  650. 
U.  S.  471,  26  U.  S.  (L.  ed.)  314.  2.  Thompson  v.  United  States,  103 

18.  Davies  v.  Corbin,  112  U.  8.  36,  U.  S.  480,  26  U.  S.  (L.  ed.)  521;  Peo- 
6  S.  Ct.  4,  28  U.  S.  (L.  ed.)  627.  pie  v.  Kipley,  171  111.  44,  49  N.  E. 

19.  Clement  v.  Graham,  78  Vt.  290,  229,  41  L.R.A.  776. 
63  Atl.  146,  Ann.   Cas.  1913E  1208. 
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damt»;  the  case  shall  be  proceeded  with  as  if  no  exceptions  had  been 
taken,  until  a  decision  has  been  reached  and  the  peremptory  writ 
ordered,  so  that  the  overruling  of  such  exceptions  may  finally  dispose 
of  the  case.*  The  general  principles  applicable  to  the  trial  of  all  civil 
actions  at  law  apply  also  to  a  mandamus  proceeding  in  the  absence 
of  any  statutory  pro>dsions  to  the  contrary.* 

313.  Trial  by  Jury  in  Mandamus  Proceedings. — ^At  common  law 
no  issues  in  mandamus  cases  were  tried,  the  return  being  taken  as 
conclusive.*  The  statute  of  9  Anne,  c,  20,  however,  referring  to 
specific  cases,  namely,  controversies  between  persons  claiming  offices 
and  archives,  allowed  issues  to  be  made  up  and  tried  by  a  jury.  By 
\'irtue  of  that  statute  or  by  force  of  code  or  other  express  statutory 
provisions  the  rule  in  some  courts  appears  to  be  that  when  an  issud 
of  fact  is  found  on  the  matters  contained  in  the  return  to  an  alterna- 
tive writ  of  mandate  it  stands  for  trial  as  in  an  ordinary  civil  action 
in  which  a  jury  may  be  demanded  by  either  party.*  But  while  there 
may  be  a  few  i^uthorities  to  the  contrary,  the  general  rule  in  the 
absence  of  statute  is  that  proceedings  in  mandamus  are  not  within 
the  constitutional  provision  securing  the  right  to  trial  by  jury,'  and 
hence  that  neither  party  can  demand  as  of  right  a  jury  trial  in  such 
a  proceeding,*  but  that  it  is  discretionary  with  the  court,  after  issues 
of  fact  have  been  joined  by  the  pleadings,  to  decide  such  issues  itself,* 
or  to  order  them  to  be  tried  before  a  jury  ^®  or  before  a  referee.** 

314.  Evidence. — The  principles  and  rules  of  evidence  which  apply 
to  actions  at  law  generally  apply  also  as  a  rule  to  mandamus  pro- 
ceedings.** But,  it  has  been  held,  to  obtain  a  writ  of  mandamus  in 
the  first  instance,  it  is  only  necessary  to  show  by  prima  facie  evidence 
the  right  or  title  of  the  person  claiming  it,  as  by  the  granting  of  such 
a  motion  or  rule,  the  decision  of  the  facts  will  be  referred  to  the  proper 
tribunal,  and  the  right  in  litigation  tried  in  a  constitutional  and  legal 
way,  whereas  should  the  mandamus  be  refused,  the  prosecutor  is 
without  remedy.*'  If  the  relator  in  an  action  for  a  writ  of  mandamu? 
refuses  to  produce  evidence  in  support  of  the  allegations  of  his  peti- 
tion on  the  case  being  called  for  trial,  the  case  should,  on  motion 
of  the  respondent,  be  dismissed ;  but  the  respondent,  by  assuming  the 
burden  and  introducing  evidence  in  support  of  his  defense,  waives  thft 

3.  Lawrence  v.  Richards,  111  Me.  95,       8.  Note:  89  Am.  Deo.  742. 

88  Atl.  92,  47  L.R.A.(N.S.)  664.  9.  In  re  Degado,  140  U.  S.  686,  II 

4.  See  Trial.  S.  Ct.  874,  35  U.  S.  (L.  ed.)  578. 

6.  See  Bupra,  par.  299.  10.  Sauls  v.  Freeman,  24  Fla.  20?, 

6.  Thompson  v.  United  States,  103  12  A.  S.  R.  190;  State  v.  Williams, 
U.  S.  480,  26  U.  S.  (L.  ed.)  621;  Run-  110  Tenn.  549,  75  S.  W.  948,  64  L.R,A. 
kel   V.   WinemiUer,  4  Har.   &  McH.  418. 

(Md.)  429,  1  Am.  Dec.  411.  11.  Note:  8  Ann.  Cas.  312. 

7.  State  V.  Sherwood,  15  Minn.  221,       12.  See  Evidence,  vol.  10,  p.  847. 

2  Am.  Rep.  116.  13.  Runkel  v.  WinemiUer,  4  Har.  4b 

Note:  48  Am.  Dec.  190.  McH.  (Md.)  429,  1  Am.  Dec.  411. 
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pality,  it  will,  in  the  absence  of  fraud  or  collusion,  bind  the  citizens 
and  taxpayers.** 

318.  Judgment  as  Bar  to  All  Issues  Which  Might  Have  Been 
litigated. — ^It  is  well  settled  that  when  a  second  suit  is  between  the 
same  parties  as  the  first,  and  on  the  same  cause  of  action,  the  judg- 
ment in  the  former  is  conclusive  in  the  latter,  not  only  as  to  every 
question  which  was  decided,  but  also  as  to  every  other  matter  which 
the  parties  might  have  litigated  and  had  determined.**  This  rule 
lapplies  to  issues  that  might  have  been  litigated  in  proceedings  to 
obtain  a  writ  of  mandamus.**  But  it  must  appear,  either  by  the 
record  in  the  proceeding  for  mandamus  or  by  extrinsic  evidence,  that 
the  question  might  have  been  raised  or  determined  under  and  within 
tthe  issues  raised  by  the  pleadings  in  the  application  for  mandamus.** 
It  has  been  held  that  a  relator  in  a  petition  for  mandamus  is  not 
bound  to  ask  for  his  damages  in  the  mandamus  proceeding  but  may 
bring  a  separate  action  therefor,  although  the  statute  provides  that 
he  may  recover  his  damages  in  the  mandamus  proceeding.  To  this 
conclusion,  however,  there  is  contrary  authority.**  When  one  has 
been  unlawfully  removed  by  a  superior  officer,  it  has  been  held  that 
he  should  first  have  himself  restored  to  his  place,  before  he  can  main- 
tain an  action  for  his  compensation,  and  hence  he  does  not  by  bring- 
ing mandamus  proceedings  and  prosecuting  them  to  judgment  split 
his  cause  of  action  by  failing  at  the  same  time  to  claim  damages.** 

Peremptory  Writ 

319.  Issuance  of  Writ. — ^As  a  general  rule,  as  well  as  by  statute  in 
some  states,  notice  must  be  given  in  mandamus  proceedings  before 
an  order  for  a  peremptory  writ  will  be  granted.*^  It  has  been  held 
that  it  is  no  reason  for  setting  aside  a  peremptory  writ  that  a  previous 
alternative  writ  had  not  issued ;  **  but  a  peremptory  writ  may  be 
awarded  in  the  first  instance  according  to  the  exigencies  of  the  case 
when  notice  of  the  application  has  been  given  and  copies  of  the 
papers  have  been  served.**  But  it  will  not  be  granted  until  the 
alternative  is  issued  and  returned,  except  in  remarkably  clear  cases.** 

11.  Ashton  V.  Rochester,  133  N.  Y,  16.  Peterson  v.  Butte,  44  Mont.  401, 
187,  30  N.  E.  965,  31  N.  E.  334,  28  120  Pac.  483,  Ann.  Cas.  1913B  638. 
A.  S.  R.  619.  17.  Weaver  v.  Toney,  107  Ky.  419, 

12.  See  Judgments,  vol.  15,  p.  '963  54  S.  W.  732,  50  L.R.A.  105. 
et  seq.  Note :  89  Am.  Dec.  741. 

13.  Sauls  V.  Freeman,  24  Fla.  209,  18.  Knox  County  v.  Aspinwall,  24 
4  So.  577, 12  A.  S.  R.  190;  Peterson  v.  How.  376,  16  U.  S.  (L.  ed.)  735. 
Butte,  44  Mont.   401,  120  Pac.  483,  19.  People  v.  Turner,  1  Cal.  143,  52 
Ann.  Cas.  1913B  538.  Am.  Dec.  295. 

14.  Sauls  V.  Freeman,  24  Fla.  209,  20.  Board    of    Police    v.    Qrant,    9 
4  So.  577,  12  A.  S.  R.  190.  Smedes  &  M.  (Miss.)  77,  47  Am.  Dec. 

15.  Note :  Ann.  Cas.  1913B  542.  102. 
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By  Tirtae  of  express  statutory  provisionB  it  has  been  held  that  a 
peremptory  writ  of  mandamus  may  issue  without  hearing  when  the 
right  to  require  the  performanoe  of  the  act  is  clear,  and  it  is  appar- 
ent that  no  valid  excuse  can  be  given  for  not  performing  it.^  On 
a  failure  to  make  any  return  to  an  alternative  writ  a  peremptory 
writ  will  be  awarded.*  Also,  if  the  return,  though  made,  is  on  its 
face  insufficient,  the  court  will  grant  a  peremptory  mandamus.  But 
if  the  right  of  the  plaintiff  is  still  doubtful,  it  has  been  held  that 
the  court  ought  not  to  grant  a  peremptory  mandamus,  even  if  the 
defendants  have  as  a  result  of  ignorance  or  mistaken  duty  made  a 
false  or  inconsistent  return.*  Where  the  mandatory  part  of  a  writ, 
taken  with  its  allegations,  is  not  so  definite  and  specific  that  its  per- 
formsmce  can  be  readily  enforced  by  the  court,  a  peremptory  writ 
will  not  be  issued.*  A  peremptory  writ  must  show  not  only  the 
obligation  of  the  defendant  to  perform  the  act  desired  but  akM>  his 
omission  to  perform  it.*  It  is  no  objection  to  a  peremptory  man- 
damus that  it  was  issued  without  an  order  being  entered  for  it,  when 
the  order  was  actually  made,  and  a  note  of  it  entered,  imd  the  court 
subsequently  allowed  it  to  be  entered  nunc  pro  tunc .•  An  order 
awarding  a  peremptory  writ  of  mandamus  is  a  final  judgment  within 
the  meaning  of  that  term,  as  used  in  the  statutes  regulating  writs 
of  error  to  the  supreme  court  of  the  United  States.'  No  return  to 
a  peremptory  writ  of  mandamus  is  allowed,  the  court  exacting  implicit 
obedience  to  its  mandate.  Such  obedience  is  required  during  the 
entire  period  that  the  judgment  by  which  it  was  awarded  remains  in 
force  and  unreversed,  and  a  writ  of  error  does  not  operate  as  a  super- 
sedeas to  stay  the  execution  of  a  peremptory  mandamus.*  The  courts 
will  not  ordinarily  permit  a  peremptory  writ  of  mandamus  to  be 
altered.* 

320.  Conformity  between  Peremptory  and  Alternative  Writs. — 
The  weight  of  authority  appears  to  be  in  fav<N*  of  the  rule  that  a 
peremptory  writ  of  mandamus  must  conform  strictly  to  the  alternative 
writ,  or,  as  it  has  been  more  concretely  expressed,  there  must  be  no 
variation  between  the  two  writs.^*    The  reason  given  for  this  rule 

1.  Santa  Fe  County  v.  New  Mexico,  vassers,  50  Kan.  129,  32  Pac.  129,  19 
215  U.  S.  296,  30  S.  Ct.  Ill,  54  U.  S.  L.R.A.  157. 

(L.  ed.)  202.  6.  Poweshiek  County  v.  Dnrant,  9 

2.  People  V.  Pearson,  2  Scam.  (III.)  Wall.  736,  19  U.  S.  (L.  ed.)  813. 
189,  33  Am.  Dec.  445.  7.  Davies  v.  Corbin,  112  U.  S.  36, 

3.  State  V.  Brace,  3  Brev.  (S.  C.)  5  S.  Ct.  4,  28  tJ.  S.  (L.  ed.)  627. 
264,  6  Am.  Dec.  576.  8.  Tyler  v.  Hamersley,  44  Conn.  393, 

4.  State  v.  Atlantic  Coast  Line  R.  26  Am.  Rep.  471.     See  infra,  par. 
Co.,    53    Fla.    650,    44    So.    213,    12  325. 

Ann.  Cas.  359,  13  L.R.A.(N.S.)  9.  State  v.  Richardson,  48  Ore.  309, 
320.  85  Pac.  225,  8  L.R.A.(N.S.)  362. 

5.  Rosenthal  v.  State  Board  of  Can-       10.  State  v.  Board  of  Equalization, 
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is  that  it  might  lead  to  great  injustice  to  parties  who  redtuee  to 
accede  to  a  demand  which  calls  on  them  to  do  several  things,  and 
it  would  be  full  of  practical  ineonveDience^  if  the  court  had  to 
determine  under  what  circumstances  a  writ  shall  be  divisible-*-what 
part  of  it  might  be  enforced,  and  what  not — which  it  must  do  if  the 
writ  be  held  divisible  at  all ;  whereas  there  is  no  hardship  in  holding 
that  the  prosecutor  must  be  careful  not  to  insist  on  more  in  the  first 
instance  than  the  law  will  allow  him  to  enforce  in  the  end.  In  olAier 
words,  a  mandamus  proceeding  cannot  be  used  as  a  ''drc^net/'  but 
the  party  seeking  relief  by  that  proceeding  must  specify  just  what 
he  wants,  nothing  more  nor  less*^^  In  the  application  of  this  rule  it 
has  been  held  that  where  the  alternative  writ  requires  several  things 
to  be  done,  if  the  relator  on  tiie  return  to  the  writ  shows  that  he  is 
entitled  to  some,  but  not  all,  of  the  relief  demanded,  the  peDr^DOkptory 
writ  must  be  rrfused.** 

-  321.  Amendmeiitof  Alternative  Writ  for  Purposes  of  Conformity.-^ 
While  it  has  been  judicially  announced  that  when  the  alternative  writ 
has  issued;  the  writ  itself  cannot  be  altered,  the  better  opinion  is  that 
thd  rule  requiring  strict  confonnity  is  not  so  harsh  in  its  application 
now  as  f ormerly^  and  that  therefore  where  the  substantive  matter  of  the 
cflternative  writ  is  sufficient  to  justify  a  part,  but  not  all,  that  is  com- 
manded by  the  writ,  the  court  may,  on  the  hearing,  so  amend  the 
alternative  writ  as  to  make  it  conform  to  the  mandate  of  the  peremp- 
tory writ  awarded,  and  that  may  properly  be  commanded  thereby." 
This  rule,  however,  presupposes  the  necessity  of  an  amendment,  and 
does  not,  therefore,  alter  the  rule  requiring  strict  conformity.  In 
England  the  ancient  rule  as  to  amendments  prevails,  and  it  has  been 
held  that  the  alternative  writ  cannot  be  amended  to  conform  to  the 
facts  shown  upon  the  return,  where  the  order  for  its  issuance  is  not 
also  amended.** 

322.  View  that  Strict  Conformity  between  Peremptory  and  Alter- 
native Writs  Is  Not  Required. — ^In  some  jurisdictions  the  proceeding 
for  mandamus  ii  so  elastic  that  it  is  held  that  the  peremptory  writ 
need  not  in  all  things  follow  the  alternative  writ  so  that  a  demand 
on  the  part  of  the  relator  for  excessive  relief  does  not  preclude  the 
granting  of  the  relief  to  which  the  relator  shows  himself  entitled.** 

10  la.  157,  74  Am.  Dec.  381;  Dane  v.  Am.  Rep.  233;  State  v.  White  Oak  R. 

Derby,  54  Me.  95,  89  Am.  Dec.  722  and  Co.,  65  W.  Va.  15,  64  S.  E.  630,  28 

note;  State  v.  White  Oak  R.  Co.,  65  L.R.A.(N.S.)  1013. 
W.  Va.  15,  64  S.  Jl.  §30,  28  L,R.A.      X4.  Note :  Ann.  Cas.  1912D  673. 
(N.S.)  1013.  15.  State  v.  Jessup,  etc..  Paper  Co., 

Note :  Ann.  Cas.  1912D  672.  1  Boyce   (Del.)   379,  77  Atl.  16,  30 

11.  Note:  Ann.  Cas.  1912D  672,  673.  L.R.A.(N.S.)    290;    State  v.   Chisago 

12.  State  V.  Gibbs,  13  Fla.  55,  7  County,  115  Minn.  6,  131  N.  W.  792, 
Am.  Rep.  233 ;  Dane  v.  D^rby,  54  Me.  Ann.  Cas.  1912D  669  and  note ;  State 
95^  89  Am.  Dec.  722.  v.  Seattle  Lighting  Co.,  60  Wash.  81, 

13.  State  V.   Gibbs,  13   t'la.   55,  7  110  Pac.  799,  30  L.R.A.(N.S.)  492. 
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In  some  jurisdictwms  it  has  been  held  that  the  ooiirt  may  on  the  hear- 
ing grant  the  relief  in  any  form  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issues.**  Where  an  alternative 
writ  has  been  directed  against  a  corporation  and  certain  officers 
thereof,  a  peremptory  writ  directed  to  the  corporation  and  one  officer 
whose  duty  it  is  to  perform  the  act  commanded  has  been  held  to  be 
good.*' 

323,  Enforcement  of  Mandate* — The  usual  way  to  enforce  a  man- 
damus is  by  the  commitment  as  for  a  contempt  of  the  party  who 
refuses  to  obey  its  commands.**  A  statute  authorizing  a  court,  when- 
ever a  peremptory  mandamus  is  directed  to  a  public  officer,  body  or 
board,  commanding  the  performance  of  a  public  duty,  to  impose  a 
fine  for  the  neglect  or  refusal  to  perform  the  duty,  does  not  exclude 
the  power  of  the  court  to  punish  for  contempt  for  disobedience  of  the 
writ  or  to  compel  obedience  to  the  writ  by  imprisonment  until  com- 
pliance.** Nor  can  a  court  of  equity  enjoin  the  enforcement  by  a 
court  of  law  of  an  adjudication  for  contempt  in  disobeying  a  peremp- 
tory writ  of  mandamus.**  It  is  well  settled,  however,  that,  unless  the 
court  issuing  a  mandamus  has  jurisdiction  over  the  person  and  subject 
matter,  and  the  power  to  issue  the  mandamus  in  question,  it  may  be 
violated  without  the  violator  being  guilty  of  contempt.*  It  seems 
also  that  where  a  public  officer  is  required  absolutely  to  perform  a 
ministerial  act,  and  he  neglects  or  refuses  to  do  so,  besides  being 
liable  as  for  a  contempt,  he  may  be  compelled  to  respond  in  damages 
to  the  extent  of  the  injury  arising  from  his  conduct,  and  a  mistake 
as  to  his  duty  and  honest  intuitions  will  not  excuse  him.*  Thus,  it 
has  been  ruled  that  a  person  who  has  recovered  a  judgment  against 
a  county  may  maintain  an  action  for  damages  against  a  county  com- 
missioner for  refusing  to  obey  a  writ  of  mandamus  dii'ectiug  him  to 
levy  a  tax  to  pay  such  judgment.* 

16.  Howard  v.  Huron,  6  S.  D.  180,  S.  Ct.  874,  35  U.  S.  <L.  ed.) '  578. 

60  N.  W.  803,  26  Ii,R.A.  493.  20.  Tyler  v.  Hamersley,  44  Conn. 

Note:  Ann.  Can.  1912D  673,  674.  419,  26  Am.  Eep.  479. 

17.  McCiinloek  t.  Toimg  Republi-  1.  Ex  parte  ttowland.  104  U.  S:  604, 
eans,  210  Pa.  St.  115,  59  Atl.  691, 10  26  U.  S.  (L.  ied.)  861;  McHeiiry  v. 
A.  S.  B.  784,  68  LilJL  459  (con-  State^  (Mias.)  40  So.  831,  16  L.R.A. 
trolled  mainly  by  statute).  (N.S.)  1062  and  note;  People  y.  Mbr- 

18.  Tyler  v.  Hamersley,  44  Conn,  ton,  156  N.  Y.  136,  50  N.  £.  791,  66 
393,  26  Am.  Rep.  471;  State  y.  Civil  A.  S.  R.  547,  41  L.R.A.  231. 

Dist.  Court,  3S  La.  Anm  43,  58  Am.  Note:  16  .L.E.A*(N.S.)  1064^  1065. 
Rep.  158 ;  People  v.  Morton,  156  N.  2.  Amy  v.  Baridiolder,  11  Wall.  136, 
Y.  136,  50  N.  E.  791,  66  A.  S.  R.  547,  20  U.  S.  (L.  ed.)  101. 
41  L.R.A.  231 ;  State  v,  Bruce,  3  Brev.  S.  St.  Joaeph  F.,  ate.,  Ins.  Co.  t. 
(S.  C.)  264,  6  Am.  Dec.  576.  See  also  Leiand,  90  Mo.  177,  2  S,  W.  431,  59 
Contempt,  vol.  6,  p.  502  et  seq.  Am.  Rep.  9. 

19.  In  re  Delgado,  140  U.  S.  586, 11 
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Review  of  Mandamus  Proceedings 

324.  Right  of  Review. — A  mandamus  will  not  be  issued  by  a 
higher  to  a  lower  court  commanding  it  to  reverse  its  decision  and 
issue  a  mandamus.*  But  as  a  general  rule  in  all  mandamus  pro- 
ceedings where  there  has  been  a  final  judgment  appellate  courts  have 
a  right  of  review  by  writ  of  error,*  or  appeal,*  to  the  same  extent  as 
in  other  actions  at  law,'  the  question  whether  an  appeal  or  a  writ 
of  error  should  be  employed  depending  on  local  statutes.®  There  is, 
however,  authority  for  the  view  that  when  the  court  below  has  power, 
in  the  exercise  of  its  discretion,  to  grant  a  writ  of  mandamus,  and 
does  grant  it,  the  action  of  the  court  in  that  respect  is  not  reviewable 
on  appeal.*  An  appeal  from  a  judgment  for  the  respondent  in  man- 
damus proceedings  does  not  permit  a  review  of  an  order  denying  a 
motion,  made  after  judgment,  to  amend  the  petition.*®  Moreover,  if, 
after  a  hearing  on  the  merits,  the  trial  court  directs  its  clerk  to  issue  a 
peremptory  writ  of  mandamus,  and  to  enter  judgment  in  favor  of  the 
plaintiff  for  his  costs  and  disbursements,  and,  prior  to  the  entry  of  such 
judgment,  but  subsequently  to  the  service  of  such  order,  the  defendant 
serves  a  notice  of  appeal  to  the  supreme  court  stating  therein  that  the 
appeal  is  taken  both  from  the  order  directing  the  writ  to  issue  and  from 
the  judgment,  it  has  been  held  that  such  appeal  is  premature  and  in- 
operative, and  must  be  dismissed  as  to  the  judgment,  but  is  operative  as 
to  the  order.**  When  an  appeal  is  taken  from  a  judgment  awarding 
the  peremptory  writ,  the  alternative  writ  should  be  set  out  in  the 
record.**  The  judicial  decisions  in  England  and  in  this  country,  gen- 
erally, hold  expressly  that  a  writ  of  error  does  not  of  itself  operate 
as  a  supersedeas  to  stay  the  execution  of  a  peremptory  mandamus/' 

4.  Ex  parte  De  Grott,  6  Wall.  497,  Note:  8  Aim.  Cas.  312. 

18  U.  S.  (L.  ed.)  887.  7.  Hartnaan  v.  Greenhow,  102  U.  S. 

6.  Columbian    Ins.    Co.    v.    Wheel-  672,  26  U.  S.  (L.  ed.)  271;  People  v. 

Wright,  7  Wheat  534,  6  U.  S.  (L.  ed.)  Chicago,  193  lU.  507,  62  N.  E.  179, 

516 ;  Ward  v.  Gregory,  7  Pet.  633,  8  58  L.R. A.  833. 

U.  S.  (L.  ed.)  810;  Cherokee  County  8.  For  the  general  principles  relative 

V.  Wilson,  109  U.  S.  621,  3  S.  Ct.  8,  to  appeal  and  error,  see  Appeal  and 

27  U.  S.  (L.  ed.)  1053;  Detroit,  etc..  Error,  vol:  2,  p.  18  et  seq. 

R.  Co.  V.  Michigan  R.  Commission,  240  9.  People  v.  Coler,  166  N.  Y.  1,  50 

U.  S.  564,  36  S.  Ct.  424,  60  U.  S.  (L.  N.  E.  716,  82  A.  S.  R.  605,  52  L.R.A. 

ed.)    802.     See  also   Africans  Union  814. 

Church  V.   Sanders,  1  Houst.    (Del.)  10.  State  v.  District  Board  of  School 

100,  63  Am.  Dec.  187.  Dist.  No.  1,  135  Wis.  619,  116  N.  W. 

Note :  89  Am.  Dec.  741.  232,  128  A.   S.  R.   1050,   16  L.R.A. 

6.  Pinckney  v.  Henegan,  2  Stroh.  L.  (N.S.)  730. 

(S.  C.)  250,  49  Am.  Dec.  592;  OUver  11.  Ohver  v.  Wilson,  8  N.  D.  590,  80 

V.  Wilson,  8  N.  D.  590,  80  N.  W.  757,  N.  W.  757,  73  A.  S.  R.  784. 

73  A.  S.  R.  784;  State  v.  Anderson,  12.  Note:  89  Am.  Dec.  741. 

100  Wis.  523,  76  N.  W.  482,  42  L.R.A.  13.  Tyler  v.   Hamersley,   44   Conn. 

239.  393,  26  Am.  Rep.  471. 
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nor  does  an  appeal  so  operate.^^    In  most  jurisdictions,  however,  there 
exist  statutory  provisions  permitting  the  execution  of  a  peremptory 
mandamus  to  be  stayed  as  in  other  cases  by  a  supersedeas  and  the  - 
giving  of  a  prescribed  bond.^* 

325.  Matters  Not  Subject  to  Review. — On  an  appeal  in  a  manda- 
mus proceeding  the  appellate  court  cannot  weigh  conflicting  testimony 
in  the  case,  the  findings  of  fact  by  the  lower  court  having  the  same 
force  and  eflFect  as  a  verdict  of  a  jury.^*  Moreover,  where  a  case  was 
tried  on  an  amended  alternative  writ,  neither  the  petition  for  manda- 
mus nor  the  original  writ  can  be  considered  on  appeal.^'  One  con- 
senting to  a  summary  method  of  trying  a  mandamus  proceeding  can- 
not complain  thereof  on  appeal,  especially  where  the  substantial  ends 
of  justice  have  been  met.*^  Also,  where  a  judgment  has  been  entered 
granting  a  writ  of  mandamus  in  the  exact  form  prayed  for,  the  omis- 
sion of  the  court  to  define  in  more  exact  terms  the  precise  power  to  be 
exercised  has  been  held  not  to  be  ground  for  an  appeal.^*  The  delay 
of  a  relator  in  instituting  proceedings  by  mandamus  should  be  taken 
advantage  of  by  proper  pleading  in  the  trial  court,  and  hence  cannot 
be  urged  primarily  in  the  appellate  court.*^  Similarly,  a  state  officer 
who,  although  not  subject  to  mandamus  by  a  court  having  general 
jurisdiction  to  issue  the  writ,  submits  to  its  jurisdiction,  thereby 
waives  the  objection,  and  it  cannot  be  afterwards  raised  on  appeal.* 
If  in  the  progress  of  the  execution  of  a  decree,  after  its  entry,  either 
party  is  aggrieved,  he  may  appeal  from  the  final  decree  in  that  behalf ; 
but  such  an  appeal  will  bring  up  for  re-examination  only  the  pro- 
ceedings subsequent  to  the  mandate.* 

326.  Determination  of  Appeal. — ^It  has  been  held  that  as  an  appli- 
cation for  a  writ  of  mandamus  is  addressed  to  the  sound  judicial 
discretion  of  the  court,  it  is  only  in  a  clear  case  of  abuse  of  discre- 
tion that  the  granting  of  the  writ  will  be  reversed  on  appeal,  after 
it  has  been  issued.'  A  judgment  will  not  be  reversed  on  account 
of  an  immaterial  defect  which  does  not  affect  any  substantial  right.* 
It  seems,  however,  that  the  objectionable  portion  of  an  order  for  a 

14.  Pinckney  v.  Henegan,  2  Strob.    (N.S.)  730. 

L.  (S.  C.)  250,  49  Am.  Dec.  592.  19.  Louisiana  v.  New  Orleans,  108 

15.  See  Appeal  and  Error,  vol.  2,  U.  S.  568,  2  S.  Ct.  955,  27  U.  S.  (L. 
p.  117  et  seq.  ed.)  823. 

16.  State  v.  Spokane  St.  R.  Co.,  19  20.  Ray  v.  Wilson,  29  Fla.  342,  10 
Wash.  518,  53  Pac.  719,  67  A.  S.  R.  So.  613,  14  L.R.A.  773. 

739,  41  L.R.A.  515.  1.  Com.  v.  Bamett,  199  Pa.  St.  161, 

17.  Crawford    v.    Klamath    County  48  Atl.  976,  55  L.R.A.  882. 

School  Dist.  No.  7,  68  Ore.  388,  137  2.  Stewart  v.  Salamon,  97  U.  S.  361, 

Pac.  217,  Ann.   CAs.  1§15C  477,  5^  24  D.  S.  (L.  ed.)  1044. 

LR  A  (NS.)  147.  3.  Moores  v.  State,  71  Neb.  522,  99          \ 

18.  State  V.  District  Board  of  School  N.  W.  249,  115  A.  S.  R.  605. 

Dist.  No.  1,  135  Wis.  610,  116  N.  W.      4.  State  v.  Oates,  86  Wis.  634,  57 
232.  128  A.   S.   R.  1050,  16  L.R.A.   N.  W.  296,  39  A.  S.  R.  912. 
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peremptory  mandamus  may  be  reversed,  although  in  all  other  respects 
the  order  is  affirmed.* 

327.  Dismissal  of  Appeal  Where  Question  ImvoWed  Has  Become 
ImmateriaL — It  is  the  function  of  the  comid  to  decide  actual  con- 
troversies by  judgments  which  can  be  carried  into  effect,  and  not 
to  give  opinions  on  moot  questions  or  abstract  propositions,  or  to 
declare  principles  or  rules  of  law  which  cannot  affect  the  matters 
in  issue  in  the  cases  before  them.  It  is,  therefore,  very  generally 
held  that  a  court,  in  reviewing  a  decision  on  an  application  for  a 
writ  of  mandamus,  will  not  disturb  the  judgment  of  the  lower  court 
where  by  some  change  of  circumstances  since  the  commencement  <rf 
the  suit  the  questions  litigated  and  determined  below  have  ceased  to 
be  of  any  practical  importance,  but  are  academic  merely.*  This 
rule  has  been  applied  most  frequently  where  the  time  for  the  per- 
formance of  the  acts  sought  to  be  compelled  has  expired.^  Anoth^ 
case  calling  for  the  application  of  the  rule  is  presented  where  it  appears 
that  the  act  sought  to  be  compelled  has  been  performed.^  It  seems 
that  the  question  of  costs  involved  in  the  controversy  does  not  change 
the  general  rule.* 

5.  Coldwater  Copper  Min.  Co.  ▼.  7.  Norwood  v.  Clem,  143  Ala.  566, 
Gillie,  170  Mich.  126,  135  N.  W.  901,  39  So.  214„  5  Ann.  Caa.  626. 

Ann.  Cas.  1915A  410.  Note :  Ann.  Cas.  1912C  247,  248. 

6.  Norwood  v.  Clem,  143  Ala.  556,  8.  Tabor  v.  Hipp,  136  Ga.  123,  70 
39  So.  214,  5  Ann.  Cas.  625;  Tabor  v.  S.  E.  886,  Ann.  Cas.  1912C  246  and 
Hipp,  186  Ga.  123,  70  S.  E.  886,  Ann.  note. 

Cas.  1912C  246  and  note.    See  AppeaIa      9.  Note:  Ann.  Cas.  1912C  24& 
AK2>  Error,  vol.  2,  pp.  169,  170. 
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MANSLAUGHTER 

See  HoMiaDE,  vol.  13,  p.  783. 


MARINE  INSURANCE 

See  Insurance,  vol.  14,  p.  823. 
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8ee  Admiraltt,  voL  l,  p.  436. 
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See  Vbndob  and  Pukghisbu 


865 


MARKETS 
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IL  Markets  under  English  Law 
III.  Markets  under  American  Law 
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1.  Scope  of  Article 

2.  Definitions 


IL  Markets  under  English  Law 


3.  Nature  in  General 

4.  Sales  in  Market  Overt 

III.  Markets  under  American  Law 

5.  Establishment  and  Regulation  in  General 

6.  Use  of  Public  Streets 

7.  Regulations  Relating  to  Sales 

8.  License  Fees 

9.  Rights  and  Liabilities  of  Stallhbldaars 
10.  Municipal  Liability 

I.  Introductory 

1.  Scope  of  Article. — This  article,  though  containing  a  brief  dis- 
cussion of  markets  and  fairs  in  England,  including  the  law  per- 
taining to  sales  in  market  overt,  is  mainly  devoted  to  a  consideration 
of  the  American  laws  relating  to  the  establishment,  regulation  and 
control  of  markets,  the  rights  and  liabilities  of  stallholders,  and  the 
liability  of  municipal  corporations  in  respect  to  markets.  Elsewhere 
in  this  work  will  be  found  the  treatment  of  such  subjects  as  agricul- 
tural fairs,^  forestalling  and  engrossing,*  market  price  and  market 
value,'  market  reports,*  and  marketable  title.* 

1.  See  Agriculture,  vol.  1,  p.  783  seq.;  Replevin;  Sales;  Trover;  Ven- 
et  seq.  dor  and  Purchaser. 

2.  See  Monopolies  and  Combina-  4.  See  Exchanges,  vol.  10,  p.  1196 
tions.  et  seq. 

3.  See  Carriers,  vol.  4,  p.  929  et  5.  See  Specific  Performance  ;  Ven- 
seq. ;  Damages,  vol.  8,  p.  487  et  seq. ;  dor  and  Purchaser. 

Eminent  Domain,  vol.  10,  p.  128  et 
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2.  Defnitions. — A  market,  under  the  English  law,  haa  been  defined 
88  a  franchise  or  liberty,  derived  from  the  erown  by  grant,  or  by 
prescription  which  supposes  a  grant ;  ^  the  establishment  of  public 
marts,  or  places  of  buying  and  selling,  such  as  markets  and  fairs, 
with  the  tolls  thereunto  belonging,  being  in  England  within  the 
king's  prerogative  as  to  domestic  commerce.^  Under  the  American 
law,  the  following  definitions  of  a  market  have  been  given :  a  public 
place  appointed  by  public  authority,  where  all  sorts  of  things  neces* 
sary  for  the  subsistence  or  for  the  convenience  of  life  are  sold ;  ^  a 
designated  place  in  a  town  or  city  to  which  all  persons  can  repair 
who  wish  to  buy  or  sell  articles  there  exposed  for  sale;*  and  a  place 
designated  by  the  municipal  authorities  of  a  city  or  of  an  incorporated 
town  for  the  sale  of  articles  necessary  or  convenient  for  the  sub* 
sistence  of  men  and  domestic  animals.^®  The  terms  '^private  market" 
and  ''public  market"  are  often  employed,^^  but  all  markets  within 
the  meaning  of  the  foregoing  definitions  are  public  in  character,  and 
neither  a  private  market  nor  an  exchange  is  a  market  in  the  strict 
legal  sense  of  the  word.^* 

II.  Markets  under  English  Law 

3.  Nature  in  General. — ^The  public  sale  of  articles  of  food  has  been 
the  subject  of  police  regulation  and  control  from  the  early  days  of 
the  common  law.  The  right  to  conduct  sych  sales,  or  to  open  a  place 
where  sales  might  be  conducted  by  others,  was  treated  in  England 
as  a  franchise  held  under  the  king,  to  be  supported  by  express  grant 
or  by  prescription,*'  the  reasons  assigned  therefor  being  the  promotion 
of  traffic  and  commerce  and  also  the  preservation  of  order  suod  the 

6.  Jacksonville  v.  Ledwith,  26  Fla.  Co.,  154  Pa.  St.  348,  26  Atl.  431,  21 

163,  7  So.  886,  23  A.  S.  R.  558,  9  L.R.A.  224. 

L.R.A.  69;  Caldwell  v.  Alton,  33  HI.       H.  Natal  v.  Louisiana,  139  tJ.   S. 

416,  85  Am.  Dec.  282;  State  v.  Bur-  621,  11  S.  Ct.  636,  36  U.  8.  (L.  ed.) 

kett,  119  Md.  609,  87  Atl.  514,  Ann.  288;  Atkms  v.  Phillip,  26  Fla.  281,  8 

Cas    1914D  346  S^-  ^^*  ^^  L.R.A.  158;  New  Orleans 

7.'  Jacksonville  v.  Ledwith,  26  Fla.  Y;  S*^£^J*^^  ^7  La^  Ann.  417,  21  Am. 

163,  7  So.  885,  23  A.  S.  R.  658,  9  ^S^:  ^^l*  ^^;^,^™T  ""'t^       ^^' 
T  T?  A    fio  33  La.  Ann.  481,  39  Am.  Rep.  273; 

o    T  ^'        11         T  A    fu    o«  TTu  New  Orleans  v.  Faber,  105  La.  208, 

lal'  i'^RnTi    9i  ^7  n    S  J  9  29  So.  507,  83  A.  S.  R.  232,  53  L.R.A. 

l^^'  1  E?'c?.\       VT  •  ^     \^It'^  165;  Newson  v.  Galveston,  76  Tex.  559, 

L.R.A.  69;  Smith  v.  Newbem,  70  N.  0.  13  g  ^r  353,  7  L.R.A.  797. 

14,  16  Am.  Rep.  766.  12.  American  Live  Stock  Commig- 

9.  Jacksonville  v.  Ledwith,  26  Fla.  gjon  q^^  y.  Chicago  Live  Stock  Ex- 
163,  7  So.  886,  23  A.  S.  R.  558,  9  change,  143  lU.  210,  32  N.  E.  274,  36 
L.RA..  69 ;  Caldwell  v.  Alton,  33  HI.  a.  S.  R.  385, 18  L.R.A.  190.  See  Ex- 
416,  85  Am.  Dec.  282;  State  v.  Burkett,  chakgbs,  vol.  10,  p.  1191. 

119  Md.  609,  87  Atl.  614,  Ann.  Cas.       13.  S  rickland   v.   Pennsylvania   R. 
1914D.346.  Co.,  154  Pa.  St.  348,  26  Atl.  431,  21 

10.  Strickland   v.   Pennsylvania   R.   L.R.A.  224.     See  supra,  par.  2. 
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prevention  of  irregular  behavior  at  such  places ;  ^d  it  was  held  that, 
if  one  set  up  a  fair  or  market  without  the  king's  authoritrf,  a  quo 
warranto  would  lie  against  hitn,  and  the  persons  who  frequented  the 
fair  or  market  might  be  punished  by  a  ^ne  to  the  king.  Tolls  for 
privileges  at  fairs  and  markets  (which  are  mere  matter  of  ancient 
history  in  most,  if  not  all,  places  in  the  United  States)  were  in  Eng^ 
land  not  of  common  right  incident  to  a  fair  or  market;  and,  if  the 
king  granted  a  fair  or  market  and  granted  no  toll,  the  patentee  could 
have  none,  and  such  fair  or  market  would  be  counted  a  free  ftair  or 
market^  it  having  been  so  decided  in  a  case  involving  a  claim  of  toll 
in  the  sale  of  a  cow  at  a  fair  which  was  held  under  a  grant  to  a  town 
of  the  right  to  hold  an  annual  fair;  but  tolls  in  vegetables  exposed 
for  sale  in  a  street  within  a  certain  town  and  manor  were  sustained^ 
where  it  appeared  that  such  tolls  had  been  taken  from  time  imme^ 
morial.**  The  owner  of  a  market  had  the  right  to  protect  it  against 
disturbance,  which  might  consist  in  the  establishment  of  a  rival 
market  near  his  market,  or  in  sales  by  other  persons  out  of  the 
market.^*  In  an  action  against  a  person  selling  out  of  the  market,  it 
was,  however,  a  good  defense  that  the  accommodations  of  the  market 
were  inadequate,  because  the  owner  of  the  market  'Was  bound  to  pro- 
vide reasonable  accommodations  for  the  public^  in  order  that  the 
market,  which  was  originally  granted  for  the  benefit  of  the  people  as 
well  as  for  the  benefit  of  tl^e  grantee,  might  be  ^ectually  held,  and 
that  the  public  might  have  the  benefit  which  was  originally  intended 
they  should  derive  from  it.^*  The  mere  selling  in  a  private  shop,  not 
within  the  limits  of  a  market  place,  of  marketable  articles  on  market 
days  was  not  in  point  of  law  an  injury  to  the  market.  Furthermore, 
the  owner  of  a  market  could  not  maintain  an  action  in  disturbance 
against  a  rival  market,  where  the  holder  of  the  latter  was  not  liable 
in  tolls.  Although. a  sale  by  sample  of  a  tollable  article  was  held  to 
be  a  disturbance  of  the  market,  yet  it  was  also  held  that  such  a  sale, 
on  a  market  day  and  near  the  market,  was  not  a  disturbance  unless 
done  with  intent  of  evading  toU.^' 

4.  Sales  in  Market  Overt. — By  market  overt  is  meant  an  open, 
pjablic,  and  legally  constituted  market.^®  Sales  in  market  overt  in 
England  constitute  a  prominent  exception  to  the  general  rule  that  no 
one  can  transfer  even  to  a  bona  fide  purchaser  any  greater  or  better 
title  than  he  himself  has.^*  Tlie  doctrine  respecting  such  sales  is 
of  Saxon  origin.    It  was  adopted  at  a  time  when  theft,  plunder,  and 

14.  Note:  37L.B.A.  718.  17.  Note:  24  L.R.A.  587,  588. 

15.  Note:  24  L.R.A.  587.  18.  Note:  25  Am.  Dec.  607. 

16.  Jacksonville  v.  Ledwith,  26  Fla.  19.  Warner  v.  Martin,  11  How.  209, 
163,  7  So.  885,  23  A.  S.  B.  558,  9  13  U.  S.  (L.  ed.)  667. 

L.R.A.  69.  Note:  25  Am.  Dec.  607  et  seq. 

Note:  24  L.R.A.  587. 
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sale  weire  the  principal  modes  of  traiisfeTting  property,  and  was 
designed  to  dificotEnlenance  private  sales  by  providing  special  pro- 
tection for  purchasora  at  saks  in  open;,  publi«  mtgrkets.  The  law  as 
to  such  sales  arose  at  a  period  wheci  there  was  mueh  greater  simplicity 
between  buyer  JEUjd  seller.  The  practice  thea  was,  to  buy  in  markets 
and  fairs.  8hops  were  very  few,  and  persons  whose  goods  were  taken 
feloniously  would  kno^  to  what  place  to  resort  in  order  to  find  them. 
The  law  in  question  was,  therefore,  established  for  the  protection  of 
buyers  on  the  theory  that,  if  a  person  did  not  pursue  his  goods  to  a 
market  where  such  goods  were  openly  sold,  he. ought  not  to  interfere 
with  the  right  of  the  honest  and  bona  fide  purchaser.  So  it  became 
the  nde  ia  Englaoid  at  em  early  Say  i(iat  a.aaJle  in  market  oveit-  to 
a  bona  fide  purchaser  kansf erred  a  comple.te  title  against  all  the  world,. 
except  in  eertadn .  spj^cial  ca^es.  Market  overt  in,  the  country  is  held 
only  on  the  special  days  provided  in  particular,  towns  by  charter  or 
by  prescription;  but  in  London  every  dsry  except  Sunday  is  market 
day.  Moreover,  the  market  place,  or  spot  of  ground  set  apart  by 
custom  for  the  sale  of  particular  goods,  is  in  the  country  the  only 
market  overt.  In  London,  however,  every  shop  in  which  goods  are 
publicly  exposed  for  sale  is  market  overt,  but  only  for  such  things 
as  the  owner  professes  to  trade  in;  hence,  for  example,  a  scrivener's 
shop  in  London  is  not  market  overt  for  silver  plate.  The  sale  must 
be  openly  made;  therefore,  a  sale  in  an  inner  room,  or  behind  a 
curtain,  or  where  some  of  the  shop  windows  are  shut,  or  after  sunset 
has  been  held  not  to  be  within  the  rule.  It  is  further  necessary  that 
the  sale  !^ould  be  completed  as  well  as  begun  in  the  open  market, 
and  that  the  goods  should  be  present  and  exposed  to  view.  Hence, 
a  sale  by  sample  is  not  within  the  protection  of  the  rule.  A  sale  in 
market  overt  is  no  protection  to  one  who  is  not  a  bona  fide  purchaser, 
as  where  the  purchaser  knows  that  the  vendor  has  no  title  nor  author- 
ity to  sell ;  and,  after  such  a  sale  by  a  vendor  who  has  no  title,  if  the 
vendor  comes  again  into  possession  of  the  goods,  the  true  owner  may 
retake  them  froni  him.*®  Under  certain  statutes  relating  to  the  sub- 
ject, goods  which  have  been  stolen,  although  they  have  been  sold  in 
market  overt,  revest  in  the  original  owner  immediately  upon  con- 
viction of  the  felon  ,^  but  it  has  been  held  that  wJbere  stolen  goods 
have  been  sold  in  market  overt,  the  original  owner  has  no  remedy 
against  the  former  purchaser  who  has  sold  and  delivered  them  to 
another^  even  after  notice  of  the  theft  but  before  the  conviction  of 
the  thief.*  A  sale  in  market  overt  must  be  pleaded  to  have  been 
so  made  to  entitle  the  purchaser  to  the  protection  of  the  rule.     So 

20.  Note:  25  Am.  Dec.  607.  2.  Harwood  v.  Smith,  2  T.  R.  760, 1 

1.  Scattergood  v,  Sylvester,  15  Q,  B,   Rev.  Kep.  613,  23  Eng.  Rul.  Cas.  243 

506,  69  E.  C.  L.  606,  19  L.  J.  Q.  B.  and  note. 

447,  14  Jur.  977,  16  Eng.  Rnl.  Cas. 

1  and  note. 
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a  custom  of  market  overt  in  London  shops  must  be  pleaded  and  will 
not  be  judicially  noticed.'  In  the  United  States  the  rule  has  never 
been  recognized  that  a  sale  in  market  overt  protects  a  bona  fide  pur- 
chaser against  the  claims  of  the  real  Qwner  from  whom  property 
has  been  stolen  or  tortiously  taken,  and  it  may  be  laid  down  as  the 
established  American  doctrine  that  a  purchaser  in  a  public,  open 
market  acquires  no  better  title  to  goods  than  if  he  had  bought  them 
elsewhere.* 

III.  Markets  under  American  Law 

5.  Establishment  and  Regulation  in  General. — ^In  the  United  States, 
the  authority  to  establish  and  regulate  markets  falls  within  the  police 
power  of  the  states,  and  the  right  to  exercise  such  authority  may  be 
conferred  by  a  state  upon  municipal  corporations.*  A  market  may 
be  established  on  ground  or  in  a  building  belonging  to  a  private 
individual  or  corporation,  but  under  mimicipal  permission  and  sub- 

3.  Note :  25  Am.  Dec.  607.  yards  Co.,  74  Kan.  1,  86  Pac.  150,  118 

4.  Ventress  v.  Smith,  10  Pet.  161,   A.  S.  R.  298,  10  Ann.  Cas.  1016,  6 
9  U.  S.  (L.  ed.)  382;  Rogers  v.  Hnie,  L.R.A.(N.S.)  834,  holding  that  the  po- 

I  Cal.  429,  54  Am.  Dec.  300;  Worthy  lice  power  is  exercised  in  controlling, 
V.  Johson,  8  Ga.  236,  52  Am.  Dec.  among  other  things,  the  operation  of 
399  and  note;  Fawcett  v.  Osbom,  32  markets;  New  Orleans  v.  Stafford,  27 
111.  411,  83  Am.  Dec.  278;  Sharp  v.  La.  Ann.  417,  21  Am.  Rep.  563;  State 
Parks,  48  111.  511,  95  Am.  Dec.  565  v.  Sarradat,  46  La.  Ann.  700,  15  So. 
and  note;  American  Live  Stock  Com-  87,  24  L.R.A.  584  and  note;  State 
mission  Co.  v.  Chicago  Live  Stock  Ex-  v.  Namias,  49  La.  Ann.  618,  21  So. 
change,  143  III  210,  32  N.  E.  274,  36  852,  62  A.  S.  R.  657  and  note;  New 
A.  S.  R.  385,  18  L.R.A.  190;  Wheel-  Orleans  v.  Graffina,  52  La.  Ann.  1082, 
Wright  V.  Depeyster,  1  Johns.  (N.  Y.)  27  So.  590,  78  A.  S.  R.  387  and  note; 
471,  3  Am.  Dec.  345;  Carmichael  v.  New  Orleans  v.  Faber,  105  La.  208,  29 
Buck,  10  Rich.  L.  (S.  C.)  332,  70  So.  507,  83  A.  S.  R.  232  and  note,  53 
Am.  Dec.  226  and  note.  L.R.A.  165 ;  State  v.  Burkett,  119  Md. 

Notes:  25  Am.  Dec.  609;  16  Eng.  609,  87  Atl.  514,  Ann.  Cas.  1914D  345; 

Rul.  Cas.  7.  Ash  v.  People,  11  Mich.  347,  83  Am. 

And  see  Sai^es.  Dec.  740  and  note;  St.  Paul  v.  Trae- 

5.  Natal  v.  Louisiana,  139  U.  S.  621,  ger,  25  Minn.  248,  33  Am.  Rep.  462; 

II  S.  Ct.  636,  35  U.  S.  (L.  ed.)  288;  Schopp  v.  St.  Louis,  117  Mo.  131,  22 
Ex  parte  Byrd,  84  Ala.  17,  4  So.  397,  S.  W.  898,  20  L.R.A.  783 ;  Smith  v. 
5  A.  S.  R.  328  and  note;  Jacksonville  Newbem,  70  N.  C.  14,  16  Am.  Rep. 
V.  Ledwith,  26  Fla,  163,  7  So.  885,  23  766 ;  Hutchins  v.  Durham,  118  N.  C. 
A.  S.  R.  558  and  note,  9  L.R.A.  69  457,  24  S.  E.  723,  32  L.R.A.  706; 
and  note;  Bcthune  v.  Hughes,  28  Ga^  Strickland  v.  Pennsylvania  R.  Co.,  154 
560,  73  Am.  Dec.  789  and  note;  Cald-  Pa.  St.  348,  26  Atl.  431,  21  L.R.A. 
well  V.  Alton,  33  111.  416,  85  Am.  Dec.  224;  Newson  v.  Galveston,  76  Tex.  559, 
282  and  note;  American  Live  Stock  13  S.  W.  368,  7  L.R.A.  797;  Ex  part© 
Commission  Co.  v.  Chicago  Live  Stock  Canto,  21  Tex.  App.  61,  17  S.  W.  155, 
Exchange,  143  111.  210,  32  N.  E.  274,  57  Am.  Rep.  609.  And  see  Constitu- 
36  A.  S.  R.  385  and  note,  18  L.R.A.  tional  Law,  vol.  6,  p.  192;  Municipal 
190;  Ratcliff  v.  Wichita  Union  Stock-   Corporations. 
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ject  to  mtinicipal  control,*  as  where,  for  example,  a  city  authorizes 
persons  to  build  markets  and  to  collect  the  revenues  thereof  for  a 
fixed  period  in  consideration  of  their  conveying  the  property  to  the 
city  at  the  end  of  the  term,'  but  an  agreement  made  by  a  municipal- 
ity giving  the  contractor  the  sole  control  of  a  market  house  with  all 
the  rents  and  emoluments,  and  relinquishing  all  rights,  and  prohibit- 
ing the  erection  of  other  market  places  for  a  specified  number  of 
years,  has  been  held  to  be  void  as  creating  a  monopoly  and  divesting 
the  municipal  authorities  of  all  power  in  the  matter.®  The  establish- 
ment and  regulation  of  markets,  like  any  other  public  duty  which 
has  been  confided  by  the  legislature  to  the  judgment  or  discretion  of 
the  lawmaking  power  of  a  municipality,  cannot  be  delegated  to  the 
judgment  or  discretion  of  one  constituent  element  of  such  munici- 
pality.* The  right  to  establish  a  market  includes  the  right  to  fix 
its  location,  and  to  shift  that  location  from  place  to  place,  when  the 
convenience  or  necessities  of  the  people  require  it ;  ^®  and  to  deter- 
mine on  what  days  of  the  week  and  during  what  hours  of  the  day 
the  market  shall  be  open  to  the  public,  and  on  what  days  and  during 
what  hours  it  shall  be  closed.^^  Under  its  right  to  regulate  a  market, 
the  municipality  may  make  such  reasonable  regulations  as  may  be 
required  for  the  protection  of  the  public  health;^*  it  may  require 
diseased  or  unwholesome  articles  of  food  to  be  removed,  and  may 

6.  District  of  Columbia  v.  Washing-  11.  Ex  parte  Byrd,  84  Ala.  17,  4 
ton  Market  Co.,  108  U.  S.  243,  2  S.  So.  397,  5  A.  S.  R.  328*  and  note; 
Ct.  543,  27  U.  S.  (L.  ed.)  714;  Wash-  Strickland  v.  Pennsylvania  R.  Co.,  154 
ington  Market  Co.  v.  District  of  Co-  Pa.  St.  348,  26  AtL  431,  21  L Jl.A.  224. 
lumbia,  172  U.  S.  361,  19  S.  Ct.  218,  12.  Ex  parte  Byrd,  84  Ala.  17,  4 
43  U.  S.  (L.  ed.)  478;  Strickland  v.  So.  397,  5  A.  S.  R.  328  and  note;  Cald- 
Pennsylvania  R.  Co.,  154  Pa.  St.  348,  well  v.  Alton,  33  111.  416,  85  Am.  Dec. 
26  Atl.  431,  21  L.R. A.  224.  282  and  note ;  New  Orieans  v.  Staf- 

7.  David  v.  New  Orleans,  16  La  ford,  27  La.  Ann.  417,  21  Am.  Rep. 
Ann.  404,  79  Am.  Dec.  586;  New  Or-  563;  New  Orleans  v.  Dubarry,  33  La. 
leans  v.  Faber,  105  La.  208,  29  So.  Ann.  481,  39  Am.  Rep.  273;  State  v. 
507,  83  A.  S.  R.  232,  53  L.E.A.  165.  Sarradat,  46  La.  Ann.  700,  15  So.  87, 

NQfees:  23  A.  S.  R.  582;  9  LJl.A.  24  LwR.A.  584  and  note;  State  v.  Na- 

70.  mias,  49  La.  Ann.  618,  21  So.  852,  62 

8.  Gale  v.  Kalamazoo,  23  Mich.  344,  A-  S.  R.  657  and  note;  New  Orleans  v. 
9  Am.  Rep.  80.  Graffina,  52  La.  Ann.  1082,  27  So.  590, 

Note:  20  L.R.A.  726.  78  A.  S.  R.  387  and  note;  New  Orleans 

9.  Jacksonville  v.  Ledwith,  26  Fla.  v.  Faber,  105  La.  208,  29  So.  507,  83 
163,  7  So.  885,  23  A.  S.  R,  558  and  A.  S.  R.  232  and  note,  53  L.R.A.  165; 
note,  9  L.R.A.  69.  State  v.  Burkett,  119  Md.  609,  87  Atl. 

Note:  20  L.R.A.  726.  514,  Ann.  Cas.  1914D  345;  St.  Paul 

10.  Jacksonville  v.  Ledwith,  26  Fla.  v.  Traeger,  25  Minn.  248,  33  Am.  Rep. 
163,  7  So.  885,  23  A.  S.  R.  558  and  462 ;  Strickland  v.  Pennsylvania  R.  Co., 
note,  9  L.RJl.  69  and  note;  Strick-  154  Pa.  St.  348,  26  Atl.  431,  21  L.R.A. 
land  V.  Pennsylvania  R.  Co.,  154  Pa.  224;  Newson  v.  Galveston,  76  Tex.  559, 
St.  348,  26  Atl.  431,  21  L.R.A.  224.  13  S.  W.  368,  7  L.R.A.  797. 
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supervise  the  weights  and  measures  employed  in  making  sales.^* 
The  authority  to  establish  and  regulate  markets  implies  beyond  ques- 
tion the  power  to  purchase  the  site  and  to  erect  necessary  buildings, 
or  to  acquire  both  land  and  buildings  by  lease  or  otherwise;  and,  if 
the  real  and  principal  object  is  the  building  of  a  market  house,  th6 
appropriation  of  a  portion  of  the  building  to  other  purposes  does  not 
render  the  erection  of  the  building  illegal.^*  If,  however,  a  propo- 
sition contemplating  the  purchase  of  land  and  the  issue  of  bonds 
to  secure  a  site  for  a  market  place  and  for  the  erection  thereon  of  a 
market  house  is  adopted  by  vote  by  the  electors  of  a  city,  an  attempt 
by  the  municipal  authorities  to  erect  a  market  house  on  land  already 
belonging  to  the  city  and  used  for  another  purpose  is  a  substantial 
departure  from  the  terms  of  the  vote  and  unauthorized ;  and,  under 
such  circumstances,  a  resident  taxpayer  may  maintain  a  suit  to 
restrain  the  municipal  authorities  from  illegally  disposing  of  the 
money  of  the  municipality  or  from  the  illegal  creation  of  a  debt 
which  such  taxpayer,  in  common  with  other  property  owners,  may 
otherwise  be  compelled  to  pay  by  taxation.** 

6.  Use  of  Public  Streets, — It  seems  to  be  the  generally  accepted 
view  that  a  municipality  has  no  authority,  in  the  absence  of  express 
enactment  by  the  legislature,  to  establish  or  license  markets  or  market 
stalls  or  stands  in  a  public  street,**  for  the  reason  that  the  public  is 
entitled  to  the  free  and  unobstructed  use  of  the  street,  and  adjoining 
property  owners  are  entitled  to  free  and  unobstructed  ingress  and 
egress  to  and  from  their  property,  and  a  municipality  has  no  more 
right,  in  the  absence  of  a  legislative  grant,  to  interfere  with  this  use 
than  any  individual  would  have.*'  It  has,  therefore,  been  held  that 
markets  and  market  stalls  or  stands  are  obstructions  which  constitute 
a  public  nuisance  because  the  traveling  public  is  thereby  deprived  of 

13.  Strickland  v.  Pennsylvania  R.  N.  W.  613,  69  A.  S.  B.  711  and  note. 
Co.,  154  Pa.  St.  348,  26  Atl.  431,  21  16.  State  v.  Mobile,  5  Port.  (Ala.) 
L.R.A.  224.  And  see  Food,  vol.  11,  279,  30  Am.  Dee.  564;  Schopp  v.  St. 
pp.  lieO,  1126;  Weights  and  Mhas-  Louis,  117  Mo.  131,  22  S.  W.  898,  20 
URES.  L.R.A.  783;  Peters  v.  St.  Louis,  226 

14.  Jacksonville  v.  Ledwith,  26  Fla.  Mo.  62,  125  S.  W.  1134,  21  Ann.  Cas. 
163,  7  So.  885,  23  A.  S.  R.  558  and  1069  and  note. 

note,  9  L.R.A.  69;  Caldwell  v.  Alton,  Notes:  43  Am.  Rep.  473  et  seq.;  23 

33  111.  416,  85  Am.  Dec.  282 ;  American  A.  S.  R.  583;  106  A.  S.  R.  240;  14 

Live  Stock  Commission  Co.  v.  Chicago  L.R.A.  558;  17  L.R.A.  480;  23  L.R.A. 

Live  Stock  Exchange,  143  111.  210,  32  303;  24  L.R.A.  585;  20  L.R.A.  (N.S.) 

N.  E.  274,  36  A.  S.  R.  385  and  note,  614;   25  L.R.A.(N.S.)   401;   12  Ann. 

18  L.R.A.  190;  Smith  v.  Newbem,  70  Cas.  24  et  seq.;  Ann.  Cas.  1914D  352 

N.  C.  14,  16  Am.  Rep.  766.  et  seq. 

Note:  91  Am.  Dec.  474.  And  see  Highways,  vol.  13,  p.  216. 

And  see  Eminent  Domain,  vol.  10,  17.  Schopp  v.  St.  Louis,  117  Mo.  131, 

p.  52.  22  8.  W.  898,  20  L.R.A.  783. 

15.  Tukey  v.  Omaha,  54  Neb.  370,  74  Note :  Ann.  Cas.  1914D  352. 
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the  use  of  a  part  of  the  street ;  ^^  and  such  obstmctions  have  been 
declared  to  be  also  private  nuiaanoes  to  adjoining  property  owners 
who  are  thereby  injured  in  the  use  of  their  property.^*  Moreover, 
where  the  fee  of  the  street  is  in  the  adjoining  owners,  it  has  been 
held  to  be  an  additicmal  servitude  thereon  for  a  city,  even  though 
duly  authorised  by  the  legislature,  to  prescribe  and  locate  certain 
streets  to  be  used  as  markets,  to  designate  such  a  street  for  a  market, 
and  that  the  right  to  hold  a  market  in  such  a  street  constitutes  an 
easement  which  cannot  be  conferred  without  cernipensation  to  the 
abutting  landown^rs.*^  It  has  also  been  decided  that,  where  the 
charter  of  a  municipal  corporation  forbids  the  granting  away  of  the 
streets  of  a  city  for  any  purpose  wimtever,  without  an  act  of  the 
legislature,  the  municipality  has  no  power  to  erect  a  market  house 
in  its  streets  even  temporarily,  while  it  is  pulling  down  em  old  and 

•  constructing  a  new,  permanent  market  house  on  the  site  appropri* 
ated  to  the  permanent  building;  ^  and  that  a  municipal  corporation 

'  has  no  power  to  occupy  and  obstruct  a  street  even  for  the  piurpoee 
of  repairing  an  adjoining  market*  There  is,  however,  authority 
to  the  dFect  that  a  municipality,  during  the  rebuilding  or  repairing 
of  a  market  house,  may  have  authority  temporarily  to  obstruct  a 
street.*  So  far  as  liie  erection  of  permanent  structures  is  concerned, 
such  as  market  houses  or  sheds,  the  reported  cases  appear  to  be 
uniform  in  holding  that  a  municipal  corporation  has  no  authority, 
without  express  legislative  enactment,  to  obstruct  the  public  streets 
in  this  manner.  Some  cage?,  however,  seem  to  draw  a  distinction 
between  such  permanent  obstructions  in  the  streets  and  temporary 
obstructions  such  as  the  designation  of  portions  of  the  street  where 
market  wagons  may  congregate  for  market  purposes  during  certain 
hours  of  certain  days  of  the  week;  and  the  establishment  of  market 
stalls  or  stands  in  the  street  near  the  market;  and  these  latter  cases 
sustain  the  right  of  the  municipality  to  grant  such  use  of  the  streets 
to  market  wagons  and  for  market  stalls  or  stands.^ 

7.  Regulations  Relating  to  Sales. — Since  markets  are  subject  to 
police  control  and  to  the  visitorial  power  of  the  municipal  govern- 

IS.  Statte  V.  Mobile,  5. Port  (Aku)  And  see  Bmikbnt  DoBfAur,  vol.  10, 

279,  30  Am.  Dec.  564;  Peters  v.  St  pp.  114>  115. 

Louis,  226  Mo.  62,  125  S.  W.  1134,  21  1.  Note:  12  Ann.  Cas.  25. 

Ann.  Cas.  1069.  2.  Note:   20  L.E.A.(N.S.)    614. 

Notes:  43  Am.  Rep.  473  et  seq.;  12  8.  Notes:    43    Am.    Rep.    474;    14 

Ami.  Cas.  25;  Ann.  Cas.  1914D  362.  L.R.A.  558.  . 

19.  Sehopp  V.   St.  Louis,  117  Mo.  4.  Henkel  v.  Detroit,  49  Mich.  .249, 

131,  22  8.  W.  898,  20  L.R.A.  783.  13  N.  W.  611,  48  Am.  Rep.  464;  State 

.    Note :  Ann.  Cas.  1914D  352.  .v.  Burkett,  119  Md.  609,  87  Atl.  614, 

See  also  infra,  par.  10.  Ann.  Cas.  1914D  345. 

And  see  generally.  Nuisances.  Notes:  25  L.R.A.(N.S.)  402;  Ann. 

20(.  Notes:   186  A.   S.  R.  240;  17  Cas.  1914D  35S. 
L.R.A.  480;   Amt.   Cas.   1914D  364. 
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ment,  sales  therein  may  be  regulated  at  any  time;  and  the  r^ula- 
tions  may  be  changed  as  circumstances  or  the  public  health  may 
require.  The  sale  of  some  articles  may  be  permitted  at  one  time, 
and  prohibited  at  another.  Special  inspections  may  be  made,  and 
additional  tests  applied  to  ascertain  the  real  quality  of  articles  appar- 
ently suitable  for  sale.*  The  authorities  generally  agree  that  munici- 
pal corporations,  when  the  delegation  of  power  to  them  is  sufficient, 
may  prohibit  the  sale  of  marketable  articles,  such,  for  instance,  as 
meats,  poultry,  fish,  vegetables,  fruit,  and  other  comestibles,  outside 
of,  or  within  a  certain  distance  of,  the  regularly  established  markets,* 
but  as  to  whether  the  grant  of  the  power  to  establish  and  regulate 
markets  implies,  when  standing  alone,  the  authority  to  prohibit  else- 
where than  at  duly  established  markets  the  sale  of  articles  falling 
within  the  exercise  of  the  police  power,  the  authorities  are  somewhat 
conflicting.  Some  cases  take  the  view  that  the  delegation  of  the- 
first  mentioned  power  does  not  include  the  other; '  but  the  weight 
of  authority  is  apparently  to  the  effect  that  the  delegation  <rf  the ' 
power  to  establish  and  regulate  markets  includes  the  power  to  pro- 
hibit the  sale  of  marketable  articles  outside  of  the  established  markets; 
also  that  a  delegation  of  such  power  confers  authority  to  confine 
the  business  to  which  reference  is  made  in  the  municipal  ordinance 
to  certain  hours  of  the  day  and  to  certain  localities  or  buildings  in 
the  city,  and  likewise  confers  authority  to  prescribe  rules  for  the 
prosecution  of  such  business  within  such  hours,  localities,  and  build- 
ings.® But  regulations  aflFecting  sales,  as  well  as  all  other  market 
regulations,  should  be  of  a  police  and  sanitary  character^  having 
reference  to  the  preservation  of  peace  and  good  order  and  the  health 
of  the  community;  and,  in  order  that  these  regulations  may  be  con- 
stitutional and  valid,  they  must  be  reasonable  and  just,  and  also 

5.  Strickland  v.  Pennsylvania  R.  R.,  S.  R.  232  and  note^  53  L.R.A.  165; 
154  Pa.  St.  348,  26  Atl.  431,  21  L.R.A.  Newson  v.  Galveston,  76  Tex.  559,  13 
224.  See  supra,  par.  5.  And  see  S,  W.  368,  7  L.R.A.  797. 
Constitutional  Law,  vol.  6,  p.  215;  7.  Bethune  v.  Hughes,  28  Ga.  560, 
Food,  vol.  11,  p.  5  et  seq.;  Weights  73  Am.  Dec.  789  and  note;  Caldwell 
AND  Measukes.  v.  Alton,  33  111.  416,  85  Am.  Dec.  282 

6.  Natal  v.  Louisiana,  139  U.  S.  621,  and  note ;  St.  Paul  v.  Laidler,  2  Minn. 
11  S.  Ct.  636,  35  U.  S.  (L.  ed.)  288;  190,  72  Am.  Dec.  89  and  note;  St 
Georgia  Packing  Co.  v.  Macon,  60  Paul  v.  Traeger,  25  Minn.  248,  38 
Fed.  774,  22  L.R.A.  776;   Shelton  v.  Am.  Rep.  462. 

Mobile,  30  Ala.  540,  68  Am.  Dec.  143       8.  Ex  parte   Byrd,   84  Ala.   17,  4 

and  note;  Jacksonville  v.  Ledwith,  26  So.   397,  5  A.   S.  R.  328  and  note; 

Fla.  163,  7  So.  885,  23  A.  S.  R.  658  State  v.  Sarradat,  46  La.  Ann.  700,  15 

and  note,  9  L.R.A.  69  and  note;  New  So.  87,  24  L.R.A.  584  and  note;  State 

Orleans  v.  Stafford,  27  La.  Ann.  417,  v.  Namias,  49  La.  Ann.  618,  21  So. 

21  Am.  Rep.  563;  State  v.  Davidson,  852,  62  A.  S.  R.  657  and  note;  New 

50  La.  Ann.  1297,  24  So.  324,  69  A.  Orleans  v.  Graffina,  52  La.  Ann.  1082, 

S.  R.  478  and  note;  New  Orleans  v.  27  So.  590,  78  A.  S.  R.  387  and  note; 

Faber,  105  La.  208,  29  So.  507,  83  A.  Ash  v.  People,  11  Mich.  347,  83  Am. 
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impartial,  affording  the  same  rights  to  all  persons  alike  oh  the  same 
conditions,  and  must  avoid  the  creation  of  monopolies  in  one  or 
several  persons,  and  the  prohibition  of  trade  in  any  article,  or  an 
undue  restraint  of  trade.*  It  has  been  held  that,  although  a  munici- 
pal corporation  may  impose  fines  and  other  pecuniary  penalties  for 
the  violation  of  an  ordinance  prescribing  the  manner  in  which  certain 
articles  shall  be  exposed  for  sale  in  a  mark^,  yet  it  has  no  power, 
in  the  absence  of  express  authority  from  the  legislature,  to  enact  that 
a  violation  of  the  ordincmce  shall  be  punished  by  the  forfeiture  of 
the  articles  themselves.** 

8.  License  Pecs. — ^To  reimburse  itself  for  maintaining  and  super- 
vising a  market,  a  municipal  corporation  has  the  right  to  impose, 
as  a  charge  under  the  police  power,  a  license  fee  upon  those  enjoy- 
ing the  market  privileges  or  occupying  stalls  therein ;  but  the  power 
to  establish  and  regulate  markets  does  not,  of  itself,  confer  power  to 
levy  taxes,  and  the  right  to  enact  a  reasonable  license  fee  for  market 
privileges  does  not  give  the  right  to  use  the  license  as  a  mode  of 
taxation  for  revenue,  in  the  absence  of  clear  intent  to  that  effect  in 
the  municipal  charter,  but  only  the  authority  to  impose  such  a  charge 
for  the  license  as  will  cover  the  necessary  expenses  of  issuing  it  and 
of  the  additional  labor  of  municipal  officers  and  other  expenses  im- 
posed by  the  business.**  So  also  municipalities  may  impose  reason- 
able license  fees  upon  keepers  of  private  markets,  and  upon  other 
persons  vending,  outside  of  the  public  markets,  meats,  fish,  poultry, 
vegetables  and  other  perishable  food  articles,  which  require  frequent 
inspection  and  supervision  for  the  protection  of  the  public  health; 
and,  although  in  such  cases  the  amount  of  the  license  is  to  be  con* 
sidered  in  determining  whether  the  exaction  is  not  really  one  of 
revenue  or  prohibition,  instead  of  one  of  regulation  under  the  police 
power,  the  amount  will  be  4)resumed  to  be  reasonable  unless  the 
contrary  appears  on  the  face  of  the  ordinance,  or  is  by  evidence  shown 
to  be  so.**  A  license  fee  may  be  exacted  by  a  municipality  from 
keepers  of  private  markets,  although  none  is  imposed  upon  persons 

Dee.  740  and  note;  Ex  parte  Canto,  10.  Phillips  v.  Allen,  41  Pa.  St.  481, 

21  Tex.  App.  61,  17  S.  W.  155,  57  82  Am.  Dec.  486  and  note. 

Am.  Hep.  609  and  note.  11.  Jacksonville  v.  Ledwith,  26  Fla. 

9.  Jacksonville  y.  Ledwith,  26  Fla.  163,  7  So.  885,  23  A.  S.  B.  558  and 

163,  7  So.  886,  23  A.  6.  R.  558  and  note,  9  L.R.A.  69;  St.  Pan!  v.  Traeger, 

note,  9  L.R. A.  69 ;  Caldwell  v.  Alton,  25  Minn.  248,  33  Am.  Rep.  462.    And 

33  111.  416,  85  Am.  Dee.  282;  State  see  Licekss,  vol.  17,  p.  531 ;  T^ucatiok. 

V.  Sarradat,  46  La.  Ann.  700,  15  So.  12.  Jacksonville  v.  Ledwith,  26  Fla. 

87,  24  L.R.A.  584  and  note;  Hughes  163,  7  So.  852,  23  A.  S.  R.  558,  9 

V.  Recorder's  Court,  75  Mich.  574,  42  L.R.A.  69 ;  Atkins  v.  PhUlips,  26  Fla. 

N.  W.  984,  13  A.  S.  R.  475  and  note,  281,  8  So.  429,  10  L.R. A.  158 ;  Ash 

4  L.R.A.  863;  St.  Paul  v.  Laidler,  2  v.  People,  11  Mich,  347,  83  Am.  Dec. 

Minn.  190,  72  Am.  Dec.  89  and  note.  740  and  note. 
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selling  like  articles  in  the  public  markets  of  the  city.**  Moreover, 
for  the  reason  that  the  police  power  possessed  by  a  municipal  corpo- 
ration cannot  be  fettered  by  contract,  but  must  be  left  fcee  to  be 
exercised  at  all  times,  whether  in  conferring  privileges  or  in  with- 
drawing privileges  once  conferred,  it  has  been  held  that  licensing 
a  person  for  several  years  to  keep  a  private  meat  market  does  not 
compel  the  city  to  continue  to  grant  such  a  license,  and  that  a  person 
is  not  deprived  of  his  property  without  due  process  of  law  by  an  ordi- 
nance forbidding  private  markets  within  certain  limits,  in  which  he 
has  established  such  a  market  under  license  from  the  city  and  expended 
money  thereon ;  *^  and  an  act  of  a  state  legislature  containing  similar 
provisions  has  been  sustained  under  like  circumstances.** 

9.  Rights  and  Liabilities  of  Stallholders. — ^Although  the  right  of 
a  lessee  of  a  market  stall  has  been  recognized  as  a  valuable  right 
which  should  be  protected  by  proper  regulations,**  yet  the  right  to 
sell  at  a  stall  or  stand  in  a  market  is  to  be  exercised  by  the  lessee 
of  the  stall  or  stand  subject  to  all  the  qualifications  and  restrictions 
that  the  municipality  may  impose.  These  are  as  much  a  part  of 
the  lease  or  contract  as  though  actually  written  into  it.  He  has  no 
such  exclusive  right  to  the  possession  of  his  stall  as  he  might  have 
to  a  store  or  a  dwelling  house  rented  to  him.  He  has  no  right  to 
the  ground  covered  by  his  stall,  as  ground,  and  he  has  no  estate  in 
the  building,  or  definite  legal  standing,  that  will  enable  him  to  recover 
his  stall  by  an  action  of  ejectment  if  he  should  be  wrongly  put  out 
of  possession.  He  is  the  holder,  by  virtue  of  his  lease,  of  a  license 
to  sell  at  the  particular  stall  assigned  or  let  to  him,  in  such  manner, 
on  such  days,  and  subject  to  such  regulations  as  the  municipality 
may  direct  or  provide,  and  not  otherwise.  His  right  reseitibles  that 
acquired  by  a  pew  holder  in  a  church.  Such  a  holder  has  no  interest 
in  the  land  under  his  pew,  Or  the  building  above  and  around  it,  that 
abridges  the  power  of  the  church  to  remove,  or  take  down  and  rebuild 
their  house  of  worship.*'  So,  in  a  suit  against  a  railroad  company 
to  compel  payment  of  damages  for  the  taking,  under  the  right  of 
eminent  domain,  of  a  market  house  in  which  the  plaintiflf  was  the 
lessee  of  a  stall,  it  was  held  that  the  estate  of  the  lessee  in  his  stall 
was  not  such  as  would  sustain  the  action,*'®    Sometimes  the  occupant 

13.  New  Orleans  v.  l>nbarry,  33  La.  34  Am.  Rep.  307;  Hutchins  v.  Dur- 
Ann.  481,  39  Am.  Rep.  273.  ham,  118  N.  C.  45/7,  24  S.  E.  723,  32 

14.  Newson   v.   Galveston,  76   Tez.  L.R.A.  706 ;  Sttkkland  v.  Pennsylvania 
669,  13  S.  W.  368,  7  L.R.A.  797.  R.  R.,  154  Pa.  St.  348,  26  Atl.  431,  21 

Note :  23  A.  S.  R.  582.  L.R.A,  224. 

16.  New  Orleans  v.  Stafford,  27  La.  Note :  20  L.B.A.  726. 

Ann.  417,  21  Am.  Rep.  563.  18.  Strickland  v.  Pennsylvania  E.  R., 

16.  State  V.  Burkett,  119  Md.  609,  154  Pa.  St  348,  26  AU.  431,  21  L.R.A. 
87  Atl.  514,  Ann,  Cas.  1914D  345.  224. 

17.  Rose  V.  Baltimore,  51  Md.  256, 
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of  a  market  stall  is  in  no  sensd  a  lessee,  but  m^ely  a  licanBee,  as 
wheore  he  luolds  bis  stall  under  a  municipal  ordinance  providing 
that  his  license  may  be  revoked  for  any  cause  which  may  be  deemed 
snificieint^  A  munidpal  corporation,  by  lidasing  a  marlf;et  stall  to 
an  individual  in  consideration  of  the  payment  of  rent  and  licenae 
tax,  doea  not  thereby  contract  to  secure  the  dtaUholder  against  unli- 
censed competition  in  his  business;  and  the  faolurb  of  the  municipal- 
ity to  enforce  ordinances  against  carrying  on  the  business  of  such 
stiallbolder  tcdthout'  a  license  does  not  reliei^e  him  froth. his-  liability 
to  pay  the  rent  and  license  tax.** 

10.  Municipal  Liability. — The  .liability  Of  inUnicipar  corpbrations 
in  respect  to  markets  includes  their  liability  for  nuisance,  arising  from 
the  unauthorized  use  of  public  streets  for  market  purposes,  in  cases 
where  a  market  has  been  unlawfully  erected  in  a  street,  or  market 
stalls  or  stands  have  been  placed  there  without  legal  authority;  ^  and 
a  municipality  may  be  enjoined  by  abutting  property  owners  from  thus 
using  a  street  to  their  special  injury.*  So  also  the  state  may  proceed 
against  a  city  by  a  bill  in  the  nature  of  an  information  in  equity  to 
restrain  it  from  unlawfully  erecting  a  market  house  in  a  street.*  Fur- 
thermore, a  municipal  corporation  may  be  liable  in  damages  to  a  per- 
son owning  a  dwelling  house  near  its  market  for  so  negligently  and 
wrongfully  conducting  the  market  as  to  render  it  a  nuisance.*  In 
addition  to  their  liability  for  nuisance,  municipal  corporations  may 
also  incur  liability  for  negligence  in  connection  with  their  ownership 
and  operation  of  markets ;  ^  and  it  has  been  decided  that  the  liability 
of  a  municipality  is  the  same  as  that  of  a  private  corporation  or  indi- 
vidual in  respect  to  a  market  which  it  owns  and  from  which  it  derives 
a  revenue  in  the  way  of  rents,  since,  there  being  no  imperative  duty 
cast  upon  it  to  provide  a  market,  it  acts  under  the  circumstances 
in  its  proprietary  or  private  character.*  So  a  city  has  been  held 
liable  in  damages  for  injuries  caused  by  a  defect  in  the  pavement  in 
front  of  the  stalls  of  its  market,'  and  for  injuries  caused  by  the  fall 
of  a  market  building,  where  the  building  collapsed  owing  to  a  faulty 

19.  Htitchins  v.  Duriiam,  118  N.  C.       4.  Suffolk  v.  Parker,  79  Va.  660,  52 
457,  24  S.  E.  723,  32  L.R.A.  706  and   Am.  Rep.  640. 

note.  6.  See  generally,  Municipal  Corpo- 

Note:  20  L.R.A.  726.  rations;  Negligence. 

20.  Peck  v.  Austin,  22  Tex.  261,  73  6.  Savannah  v.  Cullens,  38  Ga.  334, 
Am.  Dec.  261.  95  Am.  Dec.  398  and  note;  Barron 

1.  See  supra,  par.  6.  v.  Detroit,  94  Mich.  601,  54  N.  W.  273, 

2.  Schopp  y.  St.  Louis,  117  Mo.  131,   34  A.  S.  R.  366  and  note,  19  L.R.A. 
22  S.  W.  949,  20  L.R.A.  783.  452  and  note. 

Notes:  12  Ann.  Cas.  25;  Ann.  Cas.       7.  Savannah  v.  Cullens,  38  Ga.  334, 
1914D  354.  95  Am.  Dec.  398  and  note. 

3.  State  V.  Mobile,  5  Port.  (Ala.) 
279,  30  Am.  Dec.  664. 
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plan  of  construction.^  But  the  liability  of  a  municipal  corporation 
in  the  construction  of  its  market  house  is  no  greater  than  that  of  a 
private  corporation  or  individual  would  be,  and  therefore  it  has  been 
held  that  a  city  is  not  liable  for  injuries  resulting  from  the  fall  of 
a  market  building  caused  by  a  cyclone,  it  being  under  no  obligation 
in  the  erection  and  maintenance  of  the  market  house  to  anticipate 
unprecedented  wind  storms.* 

8.  Barron  v.  Detroit,  94  Mich.  601,       9.  Flori  v.  St  Louis,  69  Mb.  341,  33 
54  N.  W.  273,  34  A.  S.  R.  366  and   Am.  Rep,  504. 
note,  19  L.R.A.  452  and  note. 
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83.  Criminal  Liability  for  Violation  of  Marriage  Laws 


I,   iNTRODtJCTORY 

1.  Definition  and  Scope  ol  Artide^ — ^Marriage  is  regarded  by  all 
Christian  nations  as  the  basis  of  civilized  society,  of  sound  morals, 
and  of  domestic  affections.*  As  sometimes  expressed  it  is  the  parent 
and  not  the  child  of  civil  society,*  and  the  doctrine  of  ethics  and  of 
social  science  is  universally  recognized  as  the  foundation  of  the  mar- 
riage law.*  Marriage,  as  understood  in  Christendom,  has  been  defined 
as  the  voluntary  union  for  life  of  one  man  and  one  woman,  to  the 

1.  Grigsby  V.  Beib,  106  Tex.  697, 153  Md.  619,  94  Atl.  168,  Ann.  Gas.  1916E 
S.  W.  1124,  Ann.  Caa.  1915C  1011,  920 ;  Dalrymple  v.  Dalrymple,  2  Hag. 
L.R.A.1915E  1;   Hilton  v.  Boylance,   Const.  54,  17  Eng.  Rul.  Cas.  10. 

25  Utah  129,  69  Pac.  660,  96  A.  S.  R.       3.  Hilton  v.  Roylance,  25  Utah  129, 
821,  58  L.R.A.  72a  69  Pac.  660,  95  A.  S.  R.  821,  58  L.R.A. 

2.  Wimbrough  v.  Wimbrough,  125   723. 
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exclusion  of  all  others.'*  It  has  also  been  declared  to  be  a  civil  con- 
tract, made  in  due  form,  by  which  a  man  and  woman  agree  to  take 
each  other  for  husband  and  wife,  during  their  joint  lives,  unless  it 
is  annulled  by  law,  and  to  discharge  towards  each  other  the  duties 
imposed  by  law  upon  such  relation.*^  Still  another  definition,  in 
which  the  relationship  created  is  made  the  dominant  factor,  is  that 
marriage  is  the  civil  status  of  one  man  and  one  woman,  capable 
of  contracting,  united  by  contract  and  mutual  consent  for  life,  for 
the  discharge,  to  each  other  and  to  the  community,  of  the  duties 
legally  incumbent  on  those  whose  association  is  founded  on  the 
distinction  of  sex.*  The  subject  of  marriage  in  its  broadest  scope 
covers  a  wide  range  and  includes  many  questions  incident  to  or 
growing  out  of  the  marriage  relation,  but  no  such  exhaustive  discus- 
sion is  contemplated  in  this  article,  the  purpose  of  which  is  limited 
to  a  discussion  of  the  creation  of  the  marriage  relation,  the  validity 
of  marriages  as  affected  by  the  capacity,  age,  and  civil  status  of  the 
parties,  and  by  fraud  or  duress;  the  method  and  sufficiency  of  the 
proof  of  the  marriage  relation,  and  the  effect  of  void  and  voidable 
marriages.  Elsewhere  in  this  work  will  be  found  a  discussion  of  the 
criminality  of  incontinence,'  and  plural  marriages,®  actions  to  recover 
damages  for  breach  of  promise  to  marry,*  property  rights  growing 
out  of  or  affected  by  the  marriage  relation,**^  marriage  settlements," 
dissolution  or  suspension  of  the  marriage  relation,  whether  by  decree 
of  divorce  or  annulment  or  by  voluntary  separation,**  the  rights,  duties 
and  liabilities  of  married  persons  inter  se  and  as  to  third  persons,  and 
the  privileges  and  disabilities  of  coverture,**  contracts  in  restraint  of 
marriage,**  marriage  brokerage  contracts,**  the  validity  of  the  mar- 
riage of  divorced  persons  who  are  prohibited  from  remarrying,** 

4.  Klipfel  V.  Klipfel,  41  Colo.  40,   biage,  vol.  4,  p.  142. 

92  Pac.  26,  124  A.  S.  R.  96;  Hyde  v.       10.  See  Community  Property,  vol. 

Hyde,  L.  R.  1  P.  &  D.  130,  35  L.  J.  5,  p.  823;   Curtesy,  vol.  8,  p.  386; 

P.^  &  M.  67,  12  Jur.  N.  S.  414,  14  L.  Descent  and  Distribution,  vol.  9,  pp. 

T.  N.  S.  188,  14  W.  R.  517,  5  Eng.  51-64;  Dower,  vol.  9,  p.  559;  Husband 

Rul.  Cas.  833.  and  Wipe,  vol.  13,  p.  966. 
Note :  12  Eng.  Rul.  Cas.  736.  11.  See  Husband  and  Wipe,  vol.  13 

5.  Cartwright  v.  McGown,  121  111.  p.  1011  et  seq. 

388,  12  N.  E.  737,  2  A.  S.  R.  105;  12.  See   Divorce  and   Separation, 

Topper  V.  Perry,  197  Mo.  531,  95  S.  vol.  9,  p.  232. 

W.  203, 114  A.  "S.  R.  777.  13.  See  Husband  and  Wipe,  vol.  13, 

6.  State  V.  Bittick,  103  Mo.  183,  15  p.  966. 

S.  W.  325,  23  A.  S.  R.  869, 11  L.R.A.  14.  See  Contracts,  vol.  6,  pp.  768- 

587.  775 ;  Deeds,  vol.  8,  p.  1118. 

Note:  124  A.  S.  R.  105.  15.  See  Contracts,  vol.  6,  p.  769 

7.  See  Adultery,  vol.  1,  p.  630.  et  seq. 

8.  See  Bigamy,  vol.  3,  p.  795.  16.  See   Dh^orcb  and   Ssparation, 

9.  See  Breach  op  Promise  op  Mar-  vol.  9,  p.  304. 
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and  the  conflict  of  laws  governing  the  creation  and  existence  of  the 
marriage  relation. ^^ 

2.  Marriage  as  Contract. — ^Marriage,  in  its  origin,  is  a  contract  of 
natural  law,  Uiough  in  moat  countries  acting  under  a  sense  of  the 
force  of  sacred  obligations,  it  has  had  the  sanction  of  religion  super- 
added.*® In  all  civilized  communities  it  is  in  its  creation  contractual,** 
in  that  it  requires  capacity  and  consent  on  the  part  of  those  who  enter 
into  the  relation,**  and,  so  far  as  its  validity  in  law  is  concerned,  it  is 
universaDy  treated  as  a  civil  contract.* 

3«  Marriage  as  Social  Status. — Marriage  is  something  more  than 
an  ordinary  civil  contract,  for  it  creates  a  social  status  or  relation 

17.  See  CoOTMCTT  of  Laws,  vol.  6,  v.  Baldwin,  112  U.  S.  490,  5  S.  Ct. 
p.  993  et  seq.  278,  28  U.  S.  (L.  ed.)  822;  Burns  v. 

18.  Dalrymple  v.  Dalrymple,  2  Hag.  State,  48  Ala.  195,  17  Am.  Rep.  34 ; 
Const.  54,  17  Eng.  Rul.  Cas.  10.  In  re  Gregorson,  160  Cal.  21,  U6  Pac. 

19.  Klipfel  V.  Klipfel,  41  Colo.  40,  60,  Ann.  Cas.  1912D  1124,  L.R.A.1916C 
92  Pac.  26,  124  A.  S.  R.  96  and  note ;  697 ;  Barkshire  v.  State,  7  Ind.  389,  65 
Cartwright  v.  McGown,  121  111.  388,  Am.  Dec.  738 ;  State  v.  Walker,  36  Kan. 
12  N.  E.  737,  2  A.  S.  R.  105;  Harding  297,  13  Pac.  279,  59  Am.  Rep.  556; 
V.  Alden,  9  Greenl.  (Me.)  140,  23  Am.  Holmes  v.  Holmes,  6  La.  463,  26  Am. 
Dec.  549;  Trammell  v.  Vaughan,  158  Dec.  482;  Quealy  v.  Waldron,  126  La. 
Mo.  214,  59  S.  W.  79,  81  A.  S.  R.  302,  258,  52  So.  479,  20  Ann.  Cas.  1374, 
51  L.R.A.  854;  Voorhees  v.  Voorhees,  27  L.R.A.(N.S.)  803;  Watson  v.  Law- 
46  N.  J.  Eq.  411,  19  Atl.  172,  19  A.  rence,  134  La.  194,  63  So.  873,  Ann. 
S.  R.  404  and  note;  Bi  Lorenzo  v.  Cas.  1916A  651,  L.R.A.1915E  121; 
Di  Lorenzo,  174  N.  Y.  467,  67  N.  E.  Topper  v.  Perry,  197  Mo.  531,  95  S. 
63,  95  A.  S.  R.  609,  63  L.R,A.  92;  W.  203,  114  A.  S.  R.  777;  Bishop  v. 
Com.  V.  Stump,  53  Pa.  St.  132,  91  Am.  Brittain  Inv.  Co.,  229  Mo.  699,  129  S. 
Dec.  198;  McCreey  v.  Davis,  44  S.  Q.  W.  668,  Ann.  Cas.  1912A  868;  State 
195,  22  S.  E.  178,  51  A.  S.  R.  794,  28  v.  Zichfeld,  23  Nev.  304,  46  Pac.  802, 
L.R.A-  656;  McKinney  v.  Clarke,  2  62  A.  S.  R.  800,  34  L.R.A.  784;  True 
Swan  (Tenn.)  321,  58  Am.  Dec.  59  v.  Ranney,  21  N.  H.  52,  53  Am.  Dec. 
and  note;  In  re  McLaughlin,  4  Wash.  164;  Piper  v.  Hoard,  107  N.  Y.  73,  13 
570,  30  Pac.  651, 16  L.R.A.  699;  State  N.  E.  626,  1  A.  S.  R.  789;  Di  Lorenzo 
V.  Duket,  90  Wis.  272,  63  N.  W.  83,  v.  Di  Lorenzo,  174  N.  Y.  467,  67  N.  E. 
48  A.  S.  R.  928,  31  L.R.A.  515;  Dal-  63,  95  A.  S.  R.  609,  63  L.R.A.  92; 
rvmple  v.  Dalrymple,  2  Hag.  Cons.  54,  Reaves  v.  Reaves,  15  Okla.  240,  82  Pac. 
17  Eng.  Rul.  Cas.  10.  490,  2  L.R.A.(N.S.)  353;  In  re  Love, 

Notes:    L.R.A.1915E    15;   12   Eng.  42   Okla.   478,  142  Pac.   305,  L.R.A. 

Rul.  Cas.  736.  1915E  109;  Draughn  v.  State,  (Okla. 

20.  Klipfel  V.  Klipfel,  41  Colo.  40,  Crim.)  158  Pac.  890,  L.R.A.1916F 
92  Pac.  26,  124  A.  S.  R.  96  and  note;  793;  Sturgis  v.  Sturgis,  51  Ore.  10, 
Hulet  V.  Carey,  66  Minn.  327,  69  N.  93  Pac.  696,  131  A.  S.  R.  724,  15 
W.  31,  61  A.  S.  R.  419,  34  L.R.A.  L.R.A. (N.S.)  1034;  Richard  v.  Brehm, 
384 ;  Hilton  v.  Roylance,  25  Utah  129,  73  Pa.  St.  140,  13  Am.  R«p.  733 ; 
69  Pac.  660, 95  A.  S.  R.  821,  58  L.R.A.  Bowers  v.  Bowers,  10  Rich.  Eq.  (S.  C.) 
723.    See  infra,  par.  23  et  seq.  551,   73   Am.   Dec.   99 ;   McCreery   v. 

1.  Patterson  v.  Gaines,  6  How.  550,  Davis,  44  S.  C.  195,  22  S.  E.  178,  51 
12  U.  S.  (L.  ed.)  553;  Meister  v.  Moore,  A.  S.  R.  794,  28  L.R.A.  655;  Cole  v. 
96  U.  S.  826,  24  U.  S.  (L.  ed.)  826;  Cole,  5  Sneed  (Tenn.)  57,  70  Am.  Dec. 
Reynolds  v.  United  States,  98  U.  S.  275;  Grigsby  v.  Reib,  105  Tex.  597, 
145,  26  U.  S.  (L,  ed.)  244;  Maryland   153  S.  W.  1124,  Ann.  Cas.  1915C  1011, 

383 


§  3  MARBIAQE  JL8.E.  C.  L. 

between  the  contracting  parties,*  in  which  not  only  tiwy  lAit  the 
state  as  well  is  interested,*  and  involves  a  personal  union  of  those 
participating  in  it  of  a  character  unknown  to  any  other  Jiuman 
relation,^  and  having  more  to  do  with  the  morals  and  civilization 
of  a  people  tham  any  other  institution.*  Some  courts  hv5^  gofte  to 
the  extent  of  holding  that  marriage  is  not  a  contract  but  a  status 
created  by  mutual  consent  of  one  man  and  one  woman  and  that 
the  rights  and  obligations  of  the  parties  are  not  contractual,  but 
are  fixed,  changed  or  dissolved  by  law.*  According  to  some  of  these 
decisions  the  main  purpose  of  calling  marriage  a  dvil  contract  is 
to  negative  the  idea  that  it  is  an  eccleaastical  sacrament,  or  that  in 
the  eye  of  the  law  it  is  controlled  by  the  mandates  or  dogmas,  or 
subject  to  the  observance  of  the  rituals  or  regulations,  of  any  par- 
ticular churches  or  sects.  ^  The  theory  that  marriage  is  a  civil 
status  has,  however,  been  seriously  questioned  in  some  jurisdictions.* 
But  this  question  is  merely  a<;ademic.  The  courts  may  define  and 
characterize  the  relation  as  best  suits  their  fancy,  but  its  validity 

L.R.A.1915E  1  and  note;  Mountholly  302,  61  L,B.A.  864;  WIlEts  v.  Willits, 

v.  Andover,  11  Vt.  226,  34  Am.  Dec.  76  Neb.  228,  107  N.  W.  379,  14  Ann. 

685;  Becker  v.  Becker,  163  Wis.  226,  Cas.  883,  5  L»E.A.(N.S.)  767;  Di  Lo- 

140  N.  W.  1082,  L.B.A.1915E  56.  renzo  v.  Di  Lorenzo,  174  N.  Y.  467,  67 

Notes:  22  Am.  Dec.  157;  23  A.  S.  R.  N.  E.  63,  95  A.  S.  Bw  609,  63  LJI.A. 

461;  72  A.  S.  R.  659.  92;  Rugh  v.  Ottenheimer,  6  Ore.  231, 

2.  Maynard  v.  HiU,  125  U.  S.  190,  26  Am.  Rep.  613 ;  State  v.  Duket,  90 
8  S.  Ct  723,  31  U.  S.  (L.  ed.)  654;  Wis.  272,  63  N.  W.  83,  48  A.  S.  E. 
State  v.  Tutty,  41  Fed.  753,  7  L.R.A.  928,  31  L.R.A.  515. 

50;  Green  v.  State,  58  Ala.  190,  29  Notes:  19.  A.  S.  B.  409;  124  A.  S. 

Am.  Rep.  739 ;  Furth  v.  Furth,  97  Ark.  R.  104. 

272, 133  S.  W.  1037,  Ann.  Cas.  1912D  4.  Note:  124  A.  S.  R.  105. 

596;  Hayden  v.  Vreeland,  37  N.  J.  L.  5.  State  v.  Duket,  90  Wis.  272,  63 

372,  18  Am.  Rep.  723;  Livingston  t.  N.  W.  83,  48  A.  S.  R.  928,  31  L.R.A. 

Uvingstoo,  173  N.  Y.  377,  66  N.  B.  515. 

123,  93  A.  S.  R.  600,  61  L.R.A.  800;  6.  Gr^ory  v.  Gregory,  78  Me.  187, 

Cunningham  v.  Cunningham,  206  N.  3  Atl.  280,  57  Am.  Rep.  792;  Bishop 

Y.  341,  99  N.  E.  845,  43  L.R.A.(N.S.)  v.  Brittain  Inv.  Co.,  229  Mo.  699,  129 

356;    McKinney   v.    Clarke,   2    Swan  S.   W.   668,   Ann.    Caa.   1912A   868; 

(Tenn.)  321,  68  Am.  Dec.  69;  Hilton  Michigan  University  v.  MeGuckin,  62 

V.  Roylance,  25  Utah  129,  69  Pac.  660,  Neb.  489,  87  N.  W.  180,  67  L.R.A. 

96  A.  S.  R.  821,  68  L,R.A.  723;  State  917;  Grigsby  v.  Reib,  106  Tex.  597, 

V.  Duket,  90  Wis.  272,  63  N.  W.  83,  153  S.  W.  1124,  Ann.  Caa.  1915C  1011, 

48  A.  S.  R.  928,  31  LJl.A.  515;  Hyde  L.R.A.1916E  1.    And  see  infra,  par.  5. 

V.  Hyde,  L.  R.  1  P.  &  D,  130,  35  L.  J.  7.  Michigan  University  v.  McGuckin, 

P.  &  M.  57, 12  Jur.  N.  S.  414, 14  L.  T.  62  Neb.  489,  87  N.  W.  180,  57  L.R.A. 

N.  S.  188,  14  W.  R.  617,  6  Eng.  Rul.  917;  Grigsby  v.  Reib,  105  Tex.  697, 

Cas.  833.  153  S.  W.  1124,  Ann.  Cas.  1915C  1011, 

Notes:  124  A.  S.  Rv  104;  L.R*A.  L.R.A.1915E  1. 

1915E  15;  12  Eng.  Rul.  Cas.  736.  Note:  L.RA.1915E  15. 

3.  Magee  v.  Young,  40  Miss.  164,  90  8.  McCreery  v.  Davis,  44  S.  C.  195, 
Am.  Dec.  322;  Trammell  v.  Vaughan,  22  S.  E.  178,  51  A^  S.  R.  794,  28 
158  Mo.  214,  59  S.  W.  79,  81  A.  S.  R.  L.BA.  655. 
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and  effect  are  tested  by  the  same  general  principles  r^ardlesB  of  the 
nomenclature  that  may  be  adopted.* 

4.  Penaanency  as  Element — ^There  ifi  some  doubt  that  permar 
nency  enters  into  the  idea  of  marriage  ad  understood  among  all 
civilized  and  Christian  people.  Although  even  by  the  law  of  nature 
a  mere  ca£fual  commerce  between  the  sexes  does  not  constitute  a  mar- 
riage, still  when  there  is  a  cohabitation  by  eonsent  for  an  indefinite 
period  of  time  for  the  procreation  and  iM'inging  tip  of  children,  tiiat 
in  a  state  of  nature  would  be  a  marriage;  and  in  the  absence  of  all 
civil  and  rdigious  institutions  may  safely  be  presumed  to  be,  as  it 
is  termed  by  some  writers^  '*a  marriage  in  the  sight  of  God."  *•  If 
permanency  is  to  be  regarded  as  an  essential  element  of  marriage  by 
the  law  of  nature^  it  is  clear  that  all  such  connections  which  have 
taken  place  among  the  various  tribes  of  North  American  Indians, 
either  betwewi  persons  of  pure  Indian  blood,  or  between  half-breeds, 
or  between  the  white  and  Indian  races,  must  be  regarded  as  a  mere 
illicit  intercourse,  and  the  offspring  be  considered  as  illegitimate; 
for  it  appears  to  be  well  established  by  historians  and  travelers,  as 
well  as  by  the  reported  testimony  in  judicial  proceedings  occurring 
in  the  courts  of  some  states,  that  in  most  of  the  tribes,  perhaps  in 
all,  the  understanding  of  the  parties  is  that  the  contract  may  be 
dissolved  at  pleasure.** 

5.  Distinfttisked  from  Otlier  Contracts. — ^As  already  seen,  mar- 
riage, so  far  as  its  validity  is  concerned,  is  treated  as  a  civil  con- 
tract,** but  that  it  is  not  a  contract  resembling  in  any  but  the  slight- 
est degree,  except  as  to  the  element  of  consent,  any  other  contract 
with  which  the  courts  have  to  deal  is  apparent  on  a  moment's  reflec- 
tion.** It  can  be  entered  into  only  by  persons  of  the  opposite  sex;  ** 
it  may  not  exist  between  near  blood  kin ;  **  only  one  such  contract 
can  exist  at  a  time ;  *•  it  cannot  be  entered  into  for  a  stipulated  time 
but  is  determinable  only  on  the  death  of  one  of  the  parties  or  when 
dissolved  according  to  law ;  *^  and  it  cannot  be  revoked  at  the  will 
of  the  parties.**     On  the  other  hand,  it  may  be  entered  into  by 

9.  Note:  L.R.A.1915E  15.  16.  Gould  v.  Gould,  78  Conn.  242,  61 

10.  Johnson  v.  Johnson,  30  Mo.  72,  Atl.  604,  2  L.R.A.(N.S.)  531;  Bishop. 
77  Am.  Dec.  598.  v.  Brittain  Inv.  Co.,  229  Mo.  699,  129 

11.  Jc^nson  V.  Johnson,  30  Mo.  72,  S.  W.  668,  Ann.  Cas.  1912A  868. 
77  Am.  Dec.  598.    And  see  Conduct       Note:  L.R.A.1915E  15. 

OW  Laws,  vol.  5,  p.  998  j  Divorcb,  vol.  16.  Bishop  v.  Brittain  Inv.  Co.,  229 

9,  p.  250.  Mo.  699,  129  S.  W.  668,  Ann.  Cas. 

12.  See  supra,  par.  2.  1912A  868. 

13.  Michigan  University  v.  McGuck-  Note :  L.B.A.1915E  15. 

in,  62  Neb.  489,  87   N.   W.   180,  57       17.  Hilton  v.  Rovlancc,  25  Utah  129, 
L.R.A.  917.  69  Pac.  660,  95  A.  S.  R.  821,  58  L.R.A. , 

14.  Hilton  V.  Roylance,  25  Utah  129,  723. 

60  Pac.  660,  95  A.  S,  R.  821,  58  L.R.A.       18.  Green  v.  State,  58  Ala.  190,  29 
723.  Am.   Rep.  739;   Hulett   v.   Carey,  66. 
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persons  who  are  not  capable  of  fonning  any  other  lawful  conlTiact** 
Neither  the  rights  created  by  this  relation,  nor  the  obligations  flowiqg 
from  it,  can  be  assigned  or  transferred,  and  the  action  for  the  ^breach 
of  the  contract  differs  widely,  in  some  respects,  from  other  actions 
ex  contractu.*^  Marriage  is  not  a  contract  within  the  meaning  of 
the  prohibition  of  the  federal  constitution  against  the  impairment 
of  contracts  by  legislation.^ 

6.  Regulation  and  Control  Generally* — The  relations,  duties,  obli- 
gations, and  consequences  flowing  from  the  marriage  contract  are 
so  important  to  the  peace  and  welfare  of  society  as  to  have  placed 
it  under  the  control  of  special  municipal  regulations,  independent 
of  the  will  of  the  parties,  and  it  has  always  been  subject  to  legislative 
control.'  The  legislature  may  impose  such  restrictions  upon  the 
relation  as  the  laws  of  God  and  the  laws  of  propriety  and  morality, 
and  social  order  demand,*  provided  such  regulations  are  not  prohib- 
itory.* The  regulation  of  the  marriage  relation  is  exclusively  within 
the  powers  of  the  several  states  and  is  not  subject  to  congressional 
action.     And  it  haa  been  held  that  Congress  is  not  empowered  by 

Minn.  327,  69  N.  W.  81,  61  A.  S.  B.  State  v.  Tutty,  41  Fed.  753,  7  L.R.A. 

419,  34  L.R.A.  384;  Magee  v.  Young,  50;  Green  v.  State,  58  Ala.  190,  29 

40  Miss.  164,  90  Am.  Dec.  322 ;  Bishop  Am.   Rep.   739 ;   Gould  v.   Oould,   78 

V.  Brittain  Inv.  Co.,  229  Mo.  699,  129  Conn.  242,  61  Atl:  604,  2  L.R.A.(N.S.) 

5.  W.  668,  Ann.  Gas.  1912A  868;  531  and  note;  State  v.  Walker,  36  Ran. 
Hayden  v.  Vreeland,  37  N.  J.  L.  372,  297,  13  Pac.  279,  59  Am.  Rep.  556; 
18  Am.  Rep,  723;  McKinney  v.  Clarke,  Gregory  v.  Gregory,  78  Me.  187,  3  AtL 
2  Swan  (Tenn.)  321,  58  Am.  Dec.  59;  280,  57  Am.  Rep.  792;  Kapigian  v. 
Hilton  V.  Roylance,  25  Utah  129,  69  Minassian,  212  Mass.  412,  99  N.  E. 
Pac.  660,  95  A.  6.  R.  821,  58  L.R.A.  264,  Ann.  Gas.  1913D  536;  State  v. 
723.  Jackson,  80  Mo.   175,  50  Am.<  Rep. 

Notes:  19  A.  8.R.  409;  L.R.A.1915E  499;  Rugh  y.  Ottenheimer,  6  Ore.  231, 

15.  25  Amu  Rep.  513 ;  Grigsby  v.  Reib,  105 

But  see  supra,  par.  4,  as  to  dissolu-  Tex.  597,  153  S.  W.  1124,  Ann.  Caa. 

tion  of  Indian  marriages.  1915C  1011,  L.R.A.191dE  1 ;  Fmsher 

19.  Green  v.  State,  58  Ala.  190,  29  v.  State,  3  Tex.  App.  263, 30  Am.  Rep. 
Am.  Rep.  739.  131;  Kinney  v.  Com.,  30  Grat.  (Va.) 

20.  Hayden  v.  Vreeland,  37  N.  J.  a58,  32  Am.  Rep.  690;  Greenhow  v. 
L.  372,  18  Am.  Rep.  723.  James,  80  Va.  636,  56  Am.  Rep.  603; 

1.  Maynard  v.  HiU,  125  U.  S.  190,  State  v.  Duket,  90  Wis.  272,  63  N.  W. 
8  S.  Ct.  723,  31  U.  8.  (L.  ed.)  654;  83,  48  A.  S.  R.  928,  31  L.R.A.  516; 
State  V.  Tutty,  41  Fed.  753,  7  L.R.A.  Brook  v.  Brook,  9  H.  L.  Gas.  193,  7 
50 ;  Green  v.  State,  58  Ala.  190,  29  Am.  Jur.  N.  S.  422,  4  L.  T.  N.  8.  93,  9  W. 
Rep.  739 ;  Magee  v.  Young,  40  Miss.  R.  461,  16  Eng.  Rul.  Gas.  783. 

164,  90  Am.  Dec.  322;  Rugh  v.  Otten-       Notes:  79  A.  S.  R.  361;  52  L.R.A. 

heimer,  6  Ore.  231,  25  Am.  Rep.  613;  (iN.S.)  778;  Ann.  Gas.  1916B  1051. 
Mountholly  v.  Andover,  11  Vt  226,  34       3.  State  v.  Walker,  36  Kan.  297,  13 

Am.  Dec.  685.  Pac.  279,  59  Am.  Rep.  566;  Kinney 

Note:  84  A.  S.  R.  449.  v.  Com.,  30  Grat.  (Va.)  858,  32  Am. 

And  see  Constitutional  Law,  vol.  Rep.  690. 

6,  p.  344.  Note:  2  L.R.A.(N.SO  631. 

2.  Maynard  v.  Hill,  126  U.  S.  190,  4.  State  v.  Walker^  36  Kan.  297,  13 
8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654;    Pac.  279,  59  Am.  Rep.  556. 
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the  federal  constitution  to  declare  what  shall  conetitute  a  valid  mar- 
riage between  citizens  of  the  different  states  upon  the  high  seas.* 

7.  Extent  of  LegisUtiTe  CQntroL — ^The  legislature  may  prescribe 
who  may  marry;  •  the  age  at  which  they  may  marry; '  the  procedure 
and  form  essential  to  constitute  marriage ;  ^  the  duties  and  obliga- 
tions the  relation  creates ;  •  its  effect  upon  the  property  rights  of 
both,  present  and  prospective;  *^  and  the  acts  which  may  constitute 
grounds  for  its  dissolution.**  In  the  absence  of  constitutional  restric- 
tion, it  is  competent  for  the  legislature  to  put  an  end  to  the  relation 
in  the  interest  of  the  parties.** 

8.  Validity  of  Particular  Acts  Regulating  Marriage. — Specifically 
applying  the  doctrine  of  legislative  control,  statutes  have  been  upheld 
which  prohibit  polygamy ;  *•  the  marriage  of  divorced  persons  within 
a  prescribed  time  after  the  granting  of  a  divorce;**  intermarriage 
between  the  white  and  black  races;**  marriage  of  insane  persons 
and  idiots;  *•  or  persons  afflicted  with  epilepsy,*^  and  statutes  requir- 

« 

5.  Norman  v.  Norman,  121  Cal.  620,  928,  31  L.R.A.  515. 

54  Pac.  143,  66  A.  S.  R.  74,  42  L.R.A.  Notes:  84  A.  S.  R.  440;  Ann.  Gas. 

343.  1916B  1^51. 

Note:  79  A.  S.  R.  361.  11.  Maynard  v.  Hill,  125  U.  S.  190, 

6.  Maynard  v.  HiU,  125  U.  S.  190,  8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654} 
8  S.  Ct.  723,  31  U.  S.  (U  ed.)  654;  la  r^  Gregorson,  160  Cal.  21, 116  Pac 
Eaton  V.  Eaton,  66  Neb.  676,  92  N.  W.  60,  Ann.  Cas.  1912D  1124,  L.R.A.1916C 
995,  1  Ann.  Caa.  199,  60  L.R.A.  605;  697;  Kinney  v.  Com.,  30  Grat  (Va.) 
State  V.  Kennedy,  76  N.  C.  251,  22  858,  32  Am.  Rep.  690. 

Am.   Rep.  683 ;   Kinney  v.  Com.,  30  Note :  Ann.  Cas.  1916B  1051. 

Qrat.  ( Va.)  858,  32  Am.  Rep.  690.  12.  SUte  v.  Dnket,  90  Wis.  272, 63  N. 

Note :  Ann.  Cas.  1916B  1051.  W.  83, 48  A.  S.  R.  928,  31  L.R.A.  515. 

7.  Maynaid  v.  HiU,  125  U.  S.  190,  13.  Reynolds  t.  United  States,  98  U. 
8  8.  Ct.  723,  31  U.  S.  (L.  ed.)  654.  S.  145,  25  U.  S.  (h.  ed.)  244. 

Note:  Ann.  Cas.  1916B  1051.  Note:  52  L.R.A.(N.80  536. 

8.  Maynacd  v.  HiU,  125  U.  S.  190,  14.  Eaton  v.  Eaton,  66  Neb.  676,  92 
8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654;  N.  W.  995, 1  Ann.  Caa  199,  60  IaR.A. 
In  re  Gregorson,  160  Csl.  21,  116  Pae.  605. 

60,  Ann.  Cas.  1912D  1124,  L.R.A.191GG  16.  State  v.  Tntty,  41  Fed.  753,  7 

697 ;  State  v.  Walker,  36  Kan.  297,  13  L.R. A.  50 ;  Green  v.  State,  58  Ala.  190, 

Pac  279,  59  Am.  Rep.  556;  State  v.  29  Am.  Rep.  739,  overruling  Bnma  v. 

Kennedy,  76  N.  C.  251,  22  Am.  Rep.  State,  48  Ala.  195,  17  Am.  Rep.  34; 

683;  Kinney  v.  Com.,  30  Grat.  (Va.)  State  v.  Gibson,  36  Ind.  389,  10  Am. 

858,  32  Am.  Rep.  690.  Rep.  ^ ;  Gabisso's  Sueeession,  119  La. 

Note:  Ann.  Cas.  1916B  1051.  704,  44  So.  438,  121  A.  S.  R.  529,  12 

9.  Maynard  v.  Hill,  125  U.  S.  190,  Ann.  Cas.  574,  11  L.R.A.(N.S.)  1082; 
8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654;  SUtc  v.  Jackson,  80  Mo.  175,  50  Am. 
SUte  v.  Kennedy,  76  N.  C.  251, 22  Am.  llep.  499;  Frasher  ▼.  State,  3  Tex.  App. 
Rep.  683.  263,  30  Am.  Rep.  131 ;  Kinney  v.  Com., 

Note:  Ann.  Cas.  1916B  1051.  30  Grat.  (Va.)  858,  32  Am.  Rep.  690. 

10.  Maynard  v.  Hill,  125  U.  S.  190,  Notes:  2  L.R.A.(N.S.)  532;  52 
8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654;  L.R.A.(N.S.)   778. 

Kinney  v.  Com.,  30  Grat.  (Va.)  858,       16.  State  v.  Gibson,  36  Ind.  389,  10 
32  Am.  Hep.  690;  State  v.  Duket,  90   Am.  Rep.  42. 

Wis.  272,  63  N.  W.  83,  48  A.  S.  R.       17.  Gould  v.  Gould,  78  Conn.  242, 
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ing  every  male  applicant  for  a  marriage  license  to  file  a  physician's 
certificate  of  freedom  from  venereal  disease.** 

9.  Law  Governing  Marriage. — ^Tt  is  the  generally  recognized  rule 
that  a  marriage  valid  by  the  laws  of  the  country  where  contracted 
will  be  recognized  as  valid  everywhere.**  This  rule  is  apparently 
without  exception  so  far  as  the  question  of  validity  depends  upon 
the  manner  or  form  of  its  solemnization,*^  and  in  some  jurisdictions 
it  is  expressly  provided  by  statute  that  all  marriages  contracted  with- 
out tlie  slate  which  would  be  valid  by  the  laws  of  the  country  in 
which  the  same  were  contracted  shall  be  valid  in  all  courts  and  places 
in  the  state.*  The  converse  of  the  general  rule  just  stated  is  equally 
true — that  if  a  marriage  is  invalid  in  the  jurisdiction  where  made 
it  is  invalid  everywhere.*     In  determining  the  validity  of  a  mar- 

61  Atl.  604,  2  L.R.A.(N.S.)  531.  ham,  136  Wis.  360, 117  N.  W.  787, 128 

Note:  Ann.  Cas.  1916B  1051.  A.  S.  R.  1085,  17  L.R.A.(N.S.)   804; 

18.  Peterson  v.  Widule,  157  Wis.  Sottomayor  v.  De  Barros,  3  P.  D.  1, 
641,  147  N.  W.  966,  Ann.  Cas.  1916B  47  L.  J.'  P.  23,  3T  L.  T.  N.  S.  415,  26 
1040  and  note,  52  L.R.A.(N.S.)   778.  W.  R.  455,  5  P.  D.  94,  49  L.  J.  P. 

19.  State  V.  Tutty,  41  Fed.  50,  7  1,  41  L.  T.  N.  S.  281,  27  W.  R.  917, 
L.R.A.  50;  Norman  v.  Norman,  121  5  Eng.  Rul.  Cas.  814  and  note;  Brook 
Cal.  620,  54  Pac.  143,  66  A.  S.  R.  v.  Brook,  9  H.  L.  Cas.  193,  7  Jur.  N. 
74,  42  L.R.A.  343;  Whittington  v.  Mc-  S.  422,  4  L*.  T.  N.  S.  93,  9  W.  R.  461, 
Caskill,  66  Fla.  162,  61  So.  236,  Ann.  5  Eng.  Rul.  Cas.  783. 

Cas.  1915B  1001,  44  L.R.A.(N.S.)  Notes:  57  L.R.A.  167;  43  L.R.A. 
630;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  (N.S.)  355,  357;  5  Eng.  Rul.  Cas. 
(Ky.)  460,  22  Am.  Dec.  41;  Gabisso's  829. 

Succession,  119  La.  704,  44  So.  438,  20.  Patterson  v.  Gaines,  6  How.  550, 
121  A.  S.  R.  529,  12  Ann.  Cas.  574,  12  U.  S.  (L.  ed.)  553;  State  v.  Tutty, 
11  L.R.A.(N.S.)  1082;  Hiram  v.  41  Fed.  753,  7  L.R.A.  50;  Hilton  v. 
Pierce,  45  Me.  367,  71  Am.  Dec.  555 ;  Stewart,  15  Idaho  150,  96  Pac.  579, 128 
Jackson  v.  Jackson,  82  Md.  17,  33  A.  S.  R.  48;  Harding  v.  Alden,  9 
Atl.  317,  34  L.R.A.  773;  Medwav  v.  Greenl.  (Me.)  140,  23  Am.  Dec.  549; 
Needham,  16  Mass.  167,  8  Am.  Dec.  Earl  v.  Godlev,  42  Minn.  361,  44  N. 
131;  Com.  v.  Graham,  157  Mass.  73,  W.  254,  18  A.  S.  R.  517,  7  L.R.A. 
31  N.  E.  706,  34  A.  S.  R.  255,  16  125  and  note;  Johnson  v.  Johnson,  30 
L.R.A.  578;  Lando  v.  Lando,  112  Mo.  72,  77  Am.  Dec.  598;  State  v. 
Minn.  267,  127  N.  W.  1125,  30  L.R.A.  Kennedy,  76  N.  C.  251,  22  Am.  Rep. 
(N.S.)   940;  State  v.  Hand,  87  Neb.  683. 

189,  120  N.  W.  1002,  28  L.R.A. (N.S.)  Notes:  57  L.R.A.  157:  17  L.R.A. 
753;  True  v.  Ranney,  21  N.  H.  52,  (N.S.)  802;  43  L.R.A. (N.S.)  356;  3 
53  Am.  Dec.  164  and  note;  Sturgis  v.  Ann.  Cas.  1054. 

Sturgis,  61  Ore.  10,  93  Pac.  969,  131       1.  Norman  v.  Norman,  121  Cal.  620, 
A.  S.  R.  724,  15  L.R.A.(N.S.)   1034;  54  Pac.  143,  66  A.  S.  R.  74,  42  L.R.A. 
In  re  Chace,  26  R.  -I.  351,  58  Atl.  978,  343 ;  Hilton  v.  Stewart,  15  Idaho  150, 
3    Ann.    Cas.    1050,    69   L.R.A.    493;  96  Pac.  579,  128  A.  S.  R.  48. 
Wilbur  V.  Bingham,  8  Wash.  35,  35       Note:  30  L.R.A.(N.S.)  941. 
Pac.  407,  40  A.  S.  R.  886;  State  v.       2.  Lando  v.  Lando,  112  Minn.  257, 
Fenn,  47  Wash.  561,  92  Pac.  417,  17  127  N.  W.  1125,  30  L.R.A.(N.S.)  940. 
L.R.A.(N,S.)   800  and  note;  Johnson       Notes:  57  L.R.A.  157;  3  Ann,  Cas. 
V.  Johnson,  57  Wash.  89,  106  Pac.  500,  1054;  5  Eng.  Rul.  Cas.  829. 
26  L.R.A. (N.S.)  179;  Lanham  v.  Lan- 
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riage  it  is  to  be  tested  by  the  law  in  foarce  at  the  time  the  Tnarriage 
was  oontraeted.*  The  rule  as  to  Indian  marriages  is  that  so  long 
as  Indians  live  together  under  the  tribal  relation  and  tribal  govern- 
ment, they  are  subject  only  to  the  jurisdiction  <if  Congress,  The  civil 
laws  of  the  state  do  not  extend  tb  them.  They  have  been  uniformly 
recognised  as  capable  of  regulating  aad  managing  their  own  tribal 
affairs,  including  their  domeatie  relations;  and  domestic  relations 
formed  under  their  customs  and  laws  have  been  treated  by  the  courts 
as  valid.^  A  detailed  discussion  of  the  conflict  of  lavs  governing 
marriage  will  be  found  elsewhere  in  this  work.* 

II«  Creation  of  Bslation 

At  Common  Law 

10.  In  Gener^J. — The  history  of  the  law  of  marriage  in  this  coun- 
try traces  its  origin  b^ck  to  the  ancient  canon  law,  which  consisted 
of  the  decrees  of  the  various  popes,  and  was  the  basis  of  the  matri- 
monial law  in  En^and,  and  has  been  recognized  therp  ever  since 
the  establishment  of  Christianity  in  the  year  6D5 .•  Under  the  canon 
law,  the  contract  of  marriage  was  regarded  as  simply  of  a  consensual 
nature,  only  differing  from  other  contracts  in  its  being  indissoluble 
even  by  the  consent  of  the  p|ji;ies.'  No  ceremony  or  religious  sacra- 
ment ,wae  required  by  this  law,  which  was  regarded  in  England  as 
the  common  law  of  marriages.®  This  canon  law  was  changed  by 
the  decree  of  the  Council  of  Trent  in  1563,  which  declared  void  anv 
marriage  which  was  not  solemnif^  by  a  priest  in  th^  presence  of  wit- 
neoaas.*  But  it  was  not  within  titie  power  pf  an  ecclesiastical  decree, 
proprio  vigpre,  to  aJBFect  the  status  or  civil  relations  of  persons.    This 

3.  Stewart  v.  Vanaervort,  34  W.  Va.  Laughlin,  4  Wash.  570,  30  Pac.  651, 
524,  22  S.  E.  736,  12  L.R.A.  50.  16  L.R.A.  699;  ^Irymple  ▼.  Dalrym- 

4.  £arl  v.  Go^ey,  4^  Mina.  961,  44  pie,  2  Hag.  Cova.  54,  17  i)i)g.  Ral. 
N.  W.  254,  18  A.  S.  R.  617  and  note,  Cas.  10. 

7  KB. A.  125;  Bcwfe  v.  Bmnsoa,  04       Notes :  L.H. A.1915E  10,  23 ;  12  £pg. 
Okla,  607,  127  Pac.  436,  50  L.R.A.  BuL  Cas.  737. 

(N.S.)  876.  8.  Hajrrison  v.  State,  22  Md.  468, 

6.  See  CoKiuOT  ev  I^wa,  vol.  5,  85  Am.  Dec.  658;  Reaves  v.  Reaves, 

pp.  993-1008.  15  Okla.  240,  82  Pac.  490,  2  L.R.A. 

6.  Reaves  v.  Reav«,  15  Okla.  240,  (K.S.)  353;  Newburg  v.  Brunswick, 
82  Pac.  490,  2  LJt.A.(N.S.)  353;  In  2  Vt.  151,  19  Am.  Dec.  703. 

re  McLaughlin,  4  Wash.  67(>,  30  Pac.  9.  Hallett  v.  Collins,  10  How.  174, 

651, 16  L.li.A.  699.  13   U.    S,    (L.    ed.)    376;    Reaves   v. 

Note:  12  Eng.  Rul.  Cas.  737.  Reaves,  15  Okla.  240,  82  Pac.  490,  2 

7.  Sneed  v.  Ewing,  5  J.  J.  Marsh.  L.R.A.(N.S.)  353;  In  re  McLaughlin, 
(Ky.)  460,  22  Am.  Dec.  41;  London-  4  Wash.  570,  30  Pac.  651,  16  L.R.A. 
derry  ▼.  Chester,  2  N.  H.  268,  9  Am.  699;  Dalrymple  v.  DalrjTuple,  2  Hag. 
Dec.  61;  MounthoUy  v.  Andovcr,  11  Cons.  54,  17  Eng.  Rul.  Cas.  11, 

Vt  226,  34  Am.  Dec.  635 ;  In  re  Mc-       Note :  79  A.  S.  R.  361. 
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could  only  be  effected  by  the  supreme  civil  power.  The  church 
might  punish  by  her  censures  thoee  who  disregarded  her  (Hrdinances ; 
but,  until  the  decree  of  the  council  was  adopted  and  confirmed  by 
the  civil  power,  the  offspring  of  a  clandestine  marriage,  which  was 
ecclesia^cally  void,  would  be  held  as  canoniccdly  legitimated^  la 
most  Catholic  countries  the  decree  was  adopted  and  marriage  has 
since  that  period  been  regarded  as  a  sacrament,  and,  as  such,  to 
belong  to  the  spiritual  courts.**  The* decree,  however,  never  became 
effeetive  in  England,  since  that  country,  at  the  Reformation,  dis- 
claimed the  doctrine  of  a  sacrament  in  marriage,  and  retained  those 
rules  of  the  canon  law  which  had  their  foundation  not  in  the  sacra- 
ment or  in  any  religious  vieW  of  the  subject,  but  in  the  natural  and 
civil  contract,**  The  canon  and  civil  laws  as  they  were  administered 
in  ICugland  were  brought  here  by  the  early  settlers  of  this  country, 
and  were  regarded  by  them  as  parts  of  the  common  law,  and  those 
laws  have  been  adopted  and  used  in  all  cases  to  which  they  were 
applicable  whenever  there  have  been  conditions  existing  to  call  for 
their  use.** 

11.  Validity  of  Common  Law  Marriage. — In  England  it  was  long 
held  that  coutracts  of  marriage  per  verba  de  praesenti  were  valid 
and  that  it  was  not  essential  that  any  ceremony  attend  the  creation 
of  the  .relation ;  **  and  that  while  the  church  elevated  marriage  to 
the  dignity  of  a  sacrament,  it  respected  its  natural  and  civil  origin, 
and  did  not  absolutely  require  the  intervention  of  a  priest.**  How- 
ever, in  the  year  1844,  what  had  thus  been  regarded  as  a  rule  of 
the  common  law,  as  derived  from  the  ecclesiasti<*al  law,  was  over- 
turned by  the  House  of  Lords,  which  being  equally  divided  OQ 
the  question  of  the  validity  of  a  marriage  per  verba  de  prae^enti, 
resolved  it  in  the  negative,**  and  later  the  English  marriage  act 
expressly  rendered  void  marriages  which  were  not  solemnized  in 
accordance  with  its  provisions.*'  In  Canada  and  many  of  the  states 
of  thig  country  the  general  view  obtaining  in  England  prior  to  the 

10.  Hallett  V.  Collins,  10  How.  174,  66  Mo.  391,  27  Am.  Rep.  359;  Betfvefi 
13   U.    S.    {L.   ed.)    376;    Reaves   v.  v.  tieaves,  15  Okla.  240,  82  Pac.  400i, 
Heaves,  15  Okla.  240,  82  Pac.  490,  2  2  L.R.A.(N.S.)  353. 
L.R.A.(N.S.)  353.  14.  Reaves  v.  -Reaves,  15  Okla.  240, 

Note:  79  A.  S.  R.  361.  82    Pac.    490,    2    L.R.A.(N*SO    353; 

11.  Hallett  V.  Collins,  10  How.  174,   Dalrymple  v.  Dahrymple,  2  Hag.  Cons. 
13  U.  S.  (L.  ed.)  376;  Mountholly  r.   64,  17  Eng.  Rul.  Cas-  10. 

Andover,  11  Vt.  226,  34  Am.  Dec.  685.  Note :  L.R. A.1916B  9. 

12.  Reaves  v.  Reaves,  15  Okla   240,  15.  Dalrymple  v.  Dalrymple,  2  Hag; 
82    Pac.    490,    2    L.R,A.(N.S.)    353;  Cons.  54,  17  Eng.  Rul.  Cas.  10. 
Dalrvmple  v.  Dalrjmple,  2  Hag.  Cona.  Note :  L.R.A.1915E  10; 

54,  17  Eng.  Rul.  Cas.  10.  16.  Reg.  v.  Millis,  10  01.  &  Fin.  634, 

Note :  L.R.A.1915E  10.  8  Jur.  717,  17  Eng,  Rul.  Cas.  66. 

13.  Harrison  v.  State,  22  Md.  468,       Note:  L.R.A.1915E  11. 

85  Am.  Dec.  658;  Dver  v.  Brannock,       17.  Nete:  L.R.A.1915K  12. 
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69.  Nature  of  Reputation 

60.  Necessity  for  Concurrence 
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63.  Proceedings  in  Which  Permissible 

64.  Inference  of  Marriage  after  Removal  of  Impediment 
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66.  Ignorance  of  One  Party  of  Impediment 
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74.  Consanguineous  Marriages 

75.  Undissolved  Prior  Marriage 

76.  Fraud  and  Duress 

77.  Collateral  Attack 

78.  Ratification 

79.  Curative  Acts 

VII.  Rights  and  Liabilities 

80.  Rights  Acquired  by  Common  Law  Marriage 
8L  Estoppel  to  Deny  Marriage 

82.  Ri^t  to  Damages  for  Fraud  in  Inducing  Marriage 

83.  Criminal  Liability  for  Violation  of  Marriage  Laws 


I,  Introductory 

1.  Defiiiitioii  and  Scope  ol  Article. — Marriage  is  regarded  by  all 
Christian  nations  as  the  basis  of  civilized  society,  of  sound  morals, 
and  of  domestic  affections.*  As  sometimes  expressed  it  is  the  parent 
and  not  the  child  of  civil  society,*  and  the  doctrine  of  ethics  and  of 
social  science  is  universally  recognized  as  the  foundation  of  the  mar- 
riage law.*  Marriage,  as  understood  in  Christendom,  has  been  defined 
as  the  voluntary  union  for  life  of  one  man  and  one  woman,  to  the 

1.  Grigsby  V.  Beib,  106  Tex.  597, 153  Md.  619,  94  Atl.  168,  Ann.  Cas.  1916E 
S.  W.  1124,  Ann.  Cas.  1915C  1011,  920 ;  Dalrymple  v.  Dalrymple,  2  Hag. 
LJI.A.1915E  1;   Hilton  t.  Boylance,   Const.  54,  17  Eng.  Rul  Cas.  10. 

25  Utah  129,  69  Pac.  660,  95  A.  S.  E.       3.  Hilton  v.  Roylance,  25  Utah  129, 
821,  58  L.R.A.  723.  69  Pac.  660,  95  A.  S.  R.  821,  58  L.R.A. 

2.  Wimbrough  v.  Wimbrough,  126  723. 
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constitute  marriage  per  verba  de  praesenti,  the  parties  must  be  in 
the  presence  of  each  other  when  the  agreement  is  entered  into,*  but 
it  need  not  be  made  in  the  presence  of  a  witness,^  though  without 
witnesses  it  may  be  difficult  to  establish  it^  The  parties  may  express 
the  agreement  by  parol,  they  may  signify  it  by  whatever  ceremony 
their  whim  or  their  taste  or  their  religious  belief  m^y  select;  it  is 
the  agreement  itself,  and  not  the  form  in  which  it  is  couched,  which 
constitutes  the  contract;  and  the  words  used  or  the  ceremony  per- 
formed are  mere  evidence  of  a  present  intention  and  agreement  of 
the  parties.* 

13.  Effect  of  CQnditional  or  Secret  Agreement — To  constitute  a 
valid  marriage  per  verba  de  praesenti  there  must  be  ,an  agreement 
to  become  husband  and  wife  immediately  from  the  time  when  the 
mutual  consent  is  given,^  An  express  future  condition  is  absolutely 
fatal  to  a  claim  of  marriage,  and  cannot  be  explained  away  by  cir- 
cumstances. It  shows  mental  reservations  which  are  incompatible 
with  consent*  This  13  troe  wbetlter  the  condition  relates  to  the 
creation  of  the  marriage  status,  or  to  the  duration  of  the  relations 
of  the  parties.*  As  there  can  be  no  contract  per  verba  de  praesenti 
where  the  marital  status  is  to  become  fixed  in  the  future,*  it  is  not 
sufficient  to  agree  to  present  cohabitation  and  a  future  regular  mar- 
riage when  more  convenient,  or  when  a  wife  dies,  or  when  a  cere- 
mony can  be  perfprmed.**  There  is,  however,  nothing  inconsistent 
in  fixing  the  status  per  v/srba  de  praesenti  and  agreeing  that  the 
marriage  then  constituted  shall  be  publicly  solemnized  at  a  future 
day.**    A  provision  for  secrecy  is  an  explainable  circumstance;  while 

Pa.  St.  132,  91  Am.  Dec.  198;  Richard  6.  Note:  L.E.A.1915E  23. 

V.  Brehm,  73  Pa.  St.  140,  13  Am.  Rep.  6.  State  v.   Zichfleld,  23  Nev.  304, 

733;  Grigsby  v.  Beib,  105  Tex.  597,  46  Pac.  802,  62  A.  S.  E.  800  and  note, 

153  S,  W.  1124,  Ann.  Cas.  1915C  101,  U  UR.A.  784;  Richard  v.  Brehm,  73 

L.R.A.1915E   1;    Simon   v.   State,   31  Pa.  St.  140,  13  Am.  Rep.  733;  HUton 

Tex.  Crim.  186,  20  S.  W.  399,  716,  37  v.  Roylance,  25  Utah  129,  69  Pac.  660, 

A.  S.  R.  802.  and  note.                       - .  95  A.  S.  R.  821,  58  L.R.A.723. 

Notes:  22  Am.  Dec.  157,  567;  23  Not^s:   124  A.   S.  B.  107;   L.BJI. 

A.  S.  R.  451;   61  A.  S.  R.  431;  72  1915E  23. 

A.  S.  R.  363,  659;  124  A.  S.  R.  107;  7.  Hulett  v.  Carey,  66  Minn.  327, 

L.R.A.1915E  13,  23;  Ann.  Ca*.  1912D  69  N.  W.  31,  61  A.  S.  R.  419,  34 

598  et  seq. ;  12  Eng.  Rul.  Cas.  737.  L.R.A.  384. 

3.  Peek  v.  Peck,  12  R.  I.  485,  34  8.  Caxtwright  v.  McGown,  121  111. 
Am.  Rep.  702.  388,  12  N.  E.  737,  2  A.  S.  R.  105. 

Note :  L.R.A.1915E  23.  Note :  L.R.A.1915E  66. 

4.  Cartwright  v.  McGown,  121  111.       9.  Notes:  124  A.  S.  R.  109;  L.RJL 
388,,  12  N.  E.  737,  2  A.  S.  R.  105;   1915E  24. 

Atlantic  City  R.  Co.  v.  Goodin,  62  N.  10.  Cartwright  v.  McGown,  121  III. 
J.  L.  394,  42  Atl.  333,  72  A,  S.  R.  388,  12  N.  E.  737.  2  A.  S.  B.  105; 
652,  45  L.R.A.  671,  Peck  v.  Peck,  12  R.  I.  485,  "34  Am. 

Notes :  23  A.  S.  R.  451 ;  L,R.A.1915E   Rep.  702. 
23.  11.  Note :  L,B.A.1915E  24. 
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on  its  face  nnfavornble  to,  it  docs  not  necessarily  negative,  marriage.^' 
It  is  perfectly  consistent  with  tJie  most  valid,  and  even  with  the  most 
PBgular,  inarriage?.  It  frequently  exist*  even  in  them  from  pru- 
dential reasons;  from  the  same  mptires  it  sdmost  alwa^rs  does  in 
private  or  dandei^ttne  marriages.  It  is  only  an  evidence  against 
the  existence  of  a  marriage  when  no  such  prudential  reasons  can 
be  assigned  for  it,  and  where  everything  arifflng  from  the  very  nature 
of  marriage  calls  for  its  publication.** 

14.  Mfttriage  de  Puturo'  cuin  Capttlfl.*-Another  form  of  o(Hnmon 
law  marriage  derived  from  th«  ancient  canon  law  is  that  of  per 
verba  de  futuro  cum  copula.  A  promise  de  fnturo  had,  of  itself, 
no  legal  effect ;  but  if  the  parties  who  had  exchanged  the  promise  had 
carnal  intercourse^  its  effect  was  to  interpose  a  presumption  of  pres- 
ent consent  which  converted  the  engiagement  into  an  irregular  mar- 
riage, and  produced  all  the  c(»isequences  attributable  to  that  species 
of  matrimonial  cohabitation.**  This  doctrine  was  indorsed  by  many 
early  decisions  showing  that  a  marriage  per  verba  de  futiffo  waa,» 
after  all,  but  a  species  of  present  consent,  being  upheld  upon  the 
fiction  that  at  the  time  of  the  copiila,  consent  de  praesenti  was  miitii^' 
aUy  given  by  the  parties  in  consequence  of  the  anterior  promise.** 
The  instances  in  which  the  question  has  been  presented  in  the  Ameri- 
can courts  are  comparatively  few.  In  a  great  majority  of  instances 
an  informal  marriage  is  claimed  to  have  been  established  by  an 
agreement  in  present  words,  or  dought  to  be  inferred  from  evidence 
of  cohabitation  and  repirtation.  But  the  doctrine  has  been  recog- 
nized in  a  few  jurisdictions,**  though  there  is  a  diapoqition  to  hold 
that  marriage  is  merely  evidenced,  and  not  constituted,  by  this  form 
of  contract,*^  and  that  such  evidence  may  be  overcome  by  facts 
showing  that  the  parties  did  not  intend  at  the  time  of  the  intercourse 
to  enter  into  the  marriage  relation.**  Thus  when  it  is  shown  that 
the  parties  after  their  engagement  were  all  along  looking  forward 
to  a  formal  ceremony  to  make  them  husband  and  wife,  and  never 

12.  Dalrymple  v.  Dalrymple,  2  Hag.   nock,  66  Mo.  391,  27  Am.  Rep.  359 ; 
Cona.  64,  17  Bug,  RbI.  Cas.  10.  Topper  v.  Perr>',  197  Mo.  531,  95  S. 

Note:  L.R.A.1916E  16,  67.  W.  203,  114  A.  S.  R.  777;  Yoorheea 

13.  Dalrymple  v.  Dalryinple,  2  Hag.  v.  Voorhees,  46  N.  J.  Eq.  411,  19  AtL 
Cons,  54, 17  Eng.  Rul.  Cas.  10.  172, 19  A.  S.  R.  404. 

14.  Dalrymple  v.  Dalrymple,  2  Hag.       Notes:  69  Am.  Dec.  615;  17  A.  S 
Cona  64,  17  Eng,  Ru).  Cas.  10.  R.  798;  61  A.  p.  R.  431;  72  A.  S.  R. 

Notes :    59   Am.    Dec.   616 ;   L.RA.  659 ;  124  A.  S.  R.  109 ;  L.R.A.1915E 

1916E  31;  12  Eng.  Rul.  Cas.  737.  16,  32. 

15.  Note :  L.RJ^.1915E  31.  17.  Peck  v.  Peck,  12  B,  I.  485,  34 

16.  Cartwright  v.  McGown,  121  111.  Am.  Rep.  702. 

388,  12  N.  E.  737,  2  A.  S.  R.  105;       Note :  L.R.A.1915E  32. 

Hilep  V.  People,  156  111.  611,  41  N.  B.       18.  Topper  v.  Perry,  197  Mo.  531, 

181,  47  A.  S.  R.  ?21;  Hulett  v.  Carey,   95  S.  W.  203,  114  A.  S.  R.  777. 

6«  Minn,  327,  69  N.  W.  31,  61  A.  S.       Note:  124  A.  S.  R.  109. 

R.  419,  34  L.R.A.  384;  Dyer  v.  Bran- 
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agreed  or  consented  to  become  such  without  it,  the  prima  facie  case 
established  by  intercourse  is  overcome.^*  And  the  prevailing  rule 
in  this  country  is  that  at  the  time  of  the  intercourse  the  parties  must 
actually  give  themselves  to  each  other  in  the  marriage  relation.  In 
other  words,  there  must  be  cohabitation,  and  that  cohabitation  must 
be  matrimonial,  and  this  means  that  the  parties  must  regard  the 
marriage  relation  as  existing.  They  must  actually  dwell  together 
as  husband  and  wife,  mutually  recognizing  each  other  as  such  in 
pursuance  of  the  marriage  promise,  and  actually  intending  to  con- 
stitute the  relation  of  husband  and  wife.'®  This  approaches  an  entire 
rejection  of  the  doctrine  of  marriage  per  verba  de  futuro,  since  it 
requires  cohabitation,  which,  together  with  reputation,  would,  even 
if  there  were  no  express  promise,  raise  a  presumption  of  uxarriage.^ 
In  some  jurisdictions  the  doctrine  has  been  rejected  in  toto,*  and  it 
seems  to  be  a  shadow  of  its  former  self,  even  in  the  jurisdictions  tha;t 
have  not  expressly  repudiated  it  as  a  whole;  and  it  is  a  fair  con- 
clusion that  the  doctrine  is  nearly,  if  not  quite,  obsolete.* 

15.  View  that  Cohabitation  Not  Essential  to  Complete  Marriage.—* 
With  respect  to  whether  cohabitation  is  necessary  in  addition  to  pres- 
ent consent  there  appears  to  be  some  difference  of  opinion,  but  this 
difference  appears  greater  on  its  face  than  a  study  <^  the  cases  shows 
it  to  be,^  and  in  considering  this  question  the  distinction  must  always 
be  kept  in  mind  between  the  constitution  of  marriage  and  the  proof 
of  it.  It  is  generally  conceded  that  the  consummation  of  a  marriage 
by  coition  is  not  necessary  to  the  validity  of  a  ceremonial  marriage 
and  that  the  ^tus  of  the  parties  is  fixed  in  law  when  the  marriage 
contract  is  entered  into  in  the  manner  prescribed  by  tiie  statutes  in 
relation  to  the  solemnization  of  marriages.*  And  under  the  aacient 
canon  law  the  contract  per  verba  de  praesenti  did  not  require  coifc- 
summation  in  order  to  become  '* very  matrimony;"  but  that  it  ipso 
facto  et  ipso  jure  constituted  the  relation  of  man  and  wife.*  "Con- 
sensus, non  concubitus,  facit  matrimonium,"  is  a  maxim  of  the  com- 
mon law,  of  the  civil  law,  and  equally  of  the  ecclesiastical  law,'  and 

19.  Farley  t.  Farley,  94  Ala.  601,       4.  Notes:  124  A  S.  R.  112;  L.RA. 
10  So.  646,  33  A.  S.  R.  141 ;  Peck  v.  1915E  24. 

Peck,  12  R.  I.  486,  34  Am.  Rep.  702.       5.  Franklin  ▼.  Franklin,  164  Mass. 
Notes:  124  A,  S.  R.  110;  17  Eng.  515,  28  N.  E.  681,  26  A.  S.  R.  266 
Rul.  Cas.  175.  and  note. 

20.  Notes:  69  Am.  Dec,  616;  L.RA.       6.  Dalrymple  v.  Dalrymple,  2  Hag. 
1915E  33.  Cons.  54,  17  Eng.  Rul.  Cas.  10. 

1.  Note:  L.RA.1915E  33.    And  see  7.  Hulett  v.  Carey,  66  Minn.  327, 
infra,  par.  57  et  seq.  69  N.  W.  31,  61  A.  S.  R.  419,  34  L.RA. 

2.  Cheney  v.  Arnold,  16  N,  Y.  345,  384;  Dyer  v.  Brannock,  66  Mo.  991, 
69  Am.  Dec.  609.  27  Am.  Rep.  359 ;  Hilton  v.  Roylance, 

Notes:    L.R.A.1915E   33;    17   Eng.  25  Utah  129,  69  Pac.  660,  95  A.  S.  R. 
Rul.  Cas.  175.  821,  58  L.R. A.  723 ;  In  re  McLaughlin, 

3.  Note:  L.R.A.1915E  23,  33.  4  Wash.  570,  30  Pac.  661,  16  L.R.A. 
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the  pvenrailing  rule  established  by  express  decisions  on  the  question 
is  that  mutual  consent  only  is  necessary.  If  a  mutual  agreement 
in  fact  is  clearly  established  by  direct  evidence,  neither  holding  out 
nor  cohabitation  is  necessary  to  constitute  the  parties  husband  and 
wifa^  If  cohabitation  follows,  it  adds  nothing  in  law,  although  it 
may  be  evidemoe  of  marriage.  It  is  mutual,  present  consent,  law- 
fully expressed,  which  makes  the  marriage.*  This  view  is  believied 
to  be  the  proper  one,  for  since  by  ''cohabitation"  is  meant  not  merely 
sexual  intercourse,  but  openly  living  together  as  husband  and  wife, 
as  is  commonly  held,  and  since  this  entails  the  lapse  of  time  suffi- 
cient to  enable  the  public  to  judge  the  relations  of  the  parties,  the 
result  would  be  in  most  instances  of  marriage  by  private  consent 
that  there  would  be  sexual  intercourse  before  the  completion  of  the 
marriage  by  ''cohabitation  as  husband  and  wife,"  a  result  exactly 
contrary  to  the  real  purpose  of  the  law  of  marriage.** 

16.  View  that  CehaUtation  Is  Essential. — ^In  many  cases,  without 
passing  directly  on  the  question  of  the  necessity  f<Hr  cohabitation  to 
consummate  a  common  law  marriage,  it  has  been  said  that  a  mutual 
agreement,  between  competent  parties,  to  take  each  other  presently 
as  husband  and  wife,  acted  on  by  living  in  that  relation,  is  suffi- 
cient to  constitute  a  valid  marriage,**  but  in  some  instances,  where 
such  expressions  were  used,  the  court  was  merely  stating  a  proven 
or  admitted  fact  in,  that  particular  case,  while  in  others  the  contract 

699;  DaJrymple  v.  Dalrymple,  2  Hag.       10.  Note:  L.R.A.1915E  24. 
Cons.  54,  17  £ng.  Rul.  Cas.  10.  11.  Meister  v.  Moore,  96  U.  S.  76, 

Note:  LlR.A.1915£  16.  24  U.  S.  (L.  ed.)  826;  Cartwright  v. 

8.  Klipfel  V.  Klipfel,  41  Colo.  40,  McGown,  121  lU.  388,  12  N.  E.  737, 
92  Pac.  26,  124  A.  S.  R.  96:  Hiler  v.  2  A.  S.  R.  105;  Teter  v.  Teter,  101 
People,  156  IH.  511,  41  N.  B.  181,  47  Ind.  129,  51  Am.  Rep.  742;  Hntchins 
A.  8.  R.  221;  People  v.  Mend^nhall,  v.  Kimmell,  31  Mich.  126, 18  Aid.  Rep. 
119  Mieh.  404,  78  N.  W.  326,  75  A.  164;  People  y.  liendeohaU,  119  Mich. 
S.  R.  408;  Hulet  v.  Carey,  66  Minn.  404,  78  N.  W.  325,  75  A.  S.  R.  408; 
327,  69  N.  W.  31,  61  A.  S.  R.  419,  34  Topper  v.  Perry,  197  Mo.  631,  96  S. 
L.R.A.  384;  Dyer  v.  Brannock,  66  W.  203,  114  A.  S.  R.  777;  Bishop  v. 
Mo.  391,  27  Am.  Rep.  359;  State  v^  Bnttain  Inv.  Co.,  229  Mo.  699,  129 
Bittick,  103  Mo.  183, 15  S.  W.  325,  23  S.  W.  668,  Aim.  Cas.  1912A  868;  State 
A.  S.  R.  869,  11  L.R.A.  587;  Topper  v.  Zichfeld,  23  Nev.  304,  46  Pac;  802, 
V.  Perry,  197  Mo.  531,  95  S.  W.  203,  62  A.  S.  R.  800  and  note,  34  hJELA. 
114  A.  S.  R.  777;  Jaekson  v.  Wiime,  784;  Hayden  v.  Vreeland,  37  N.  J.  L, 
7  Wend.  (N.  Y.)  47,  22  Am.  Dec.  663  372,  18  Am.  Rep.  723;  Reaves  v. 
and  note;  State  v.  Patterson,  24  N.  C.  Reaves,  15  Okla.  240,  82  Pae.  490,  2 
346,  38  Am.  Dee.  699;  Hilton  v.  Roy-  L.R.A.(N.S.)  853;  In  re  Love,  42 
lanee,  25  Utah  129.  69  Pae.  660,  95  Okla.  478,  142  Pac.  S05,  L.RJL.1915E 
A.  S.  R.  821,  58  L.K.A.  723.  109;   Simon  v.  8Ute,  31  Tex.  Cxim. 

Notes:  22  Am.  Dec.  567;  124  A.  8.  186,  20  S.  W.  360,  716,  37  A.  S.  R. 

R.  112;  L.R.A.1915E  24,  25.  802  and  note. 

9.  Hulett  V.  Carev,  ^  Minn-  327,  Notes :  72  A.  S.  R.  363 ;  124  A.  S.  R. 
69  N.  W.  31,  61  A.  S.'R.  419,  34  L,R.A.  105-109;  11  L.R.A.  587;  L.R.A.1915E 
384.  26. 

Note:  L.R.A.1915E  24. 
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of  marriage  was  sought  to  be  proved  by  habit  aod  repute^  aiiid  the 
courts  merely  meant  that  the  act  of  parties  in  holding  themselveB 
out  as  husbimd  and  wife  is  evidence  of  a  marriage.^*  To  state  the 
point  more  fully,  where  the  express  consent  is  not  shown  by  indu- 
bitable evidence,  or  where  the  words  whicii  the  parties  are  sdiown  to 
have  exchanged  do  not  manifest  an  intelligent  exchange  of  consent, 
evidence  of  cohabitation  and  other  circumstances  is  frequently  resorted 
to,  not  necessarily  upon  the  theory  that  consent  alone  is  insufEcient 
to  constitute  marriage,  but  for  the  obvious  purpose  of  establishing 
consent.*'  There  are  some  cases  which  squarely  hold  that  there  are 
two  essential  requisites  to  a  common  law  marriage,  viz. :  consent  and 
cohabitation,**  but  it  is  found  that,  for  the  most  part,  the  few  cases 
in  which  the  statements  are  not  mere  obiter  dicta,**  or  based  on 
statutes,**  either  dispose  of  the  matter  without  discussion,  or  are 
based  on  considerations  inconsistent  with  the  recognition  of  con- 
sensual marrrages  in  any  form,  or  are  decided  largely  on  decisions 
that  cannot  be  regarded  as  authority  on  the.  point.*' 

Statutory  Regul/xMons 

17.  In  GeneraL— The  custom  .of  centuries  which  has  sanctioned 
the  creation  of  the  marriage  relation  by  informal  consent,  expressly 
exchanged  or  circumstantially  manifested,  has  been  supplemented 
by  various  statutory  provisions,*®  and  England  rejected  the  doctrine 
of  informal  marriages  after  it  was  for  years  supposed  to  be  a  part 
of  the  English  common  law.*'  In  this  country,  where  the  English 
statute  expressly  invalidating  imsolemnized  marriages  never  applied, 
the  common  law  has  quite  generally  been  held  to  sanction  informal 
marriages,^^  but  it.  was  recognized  that  the  rules  of  the  common 
law  were  too .  lax  to  make  marriage  tlie  secure  and  stable  institu- 
tion it  should  be,*  and  in  most  juriedic4iions  statutes  have  been 
enacted  regulating  the  manner  and  method  of  creating  the  marriage 

12.  Halett  v.  Carey,  66  Minn.  327,  1  UR-A..  572  (applying  California 
69  N.  W.  31,  61  A.  S.  R.  419,  34  Code);  Kilbnm  v.  Kilbum,  89  CaL 
L.R.A.  384.  46,  26  Pac.   636,  23  A.   S.  R.   447; 

13.  Note :  L.R. A J516E  28,  30.  0'MaUe>'  v.  O'Malley,  46  Mont.  549, 

14.  Maryland   v.   Baldwin,   112    U.  129  Pac.  501,  Ann.  Cas.  1914B  66*2. 
S.  490,  5  S.  Ct.  278,  28  U.  S.  (L.  ed.)  :   Note:  L.R.A.1915E  29. 

822;  Herd  v.  Herd>  (Ala.)  69  So.  885^       17.  Note:  L.R.A1915E  29.  30. 
L.R.A.1916B  1243;  Grigsby  v.  R^b,       18.  Note:  L.R.A.1915E  111 
105  Tex.  597,  163  S.  W.  1124,  Ann.       19.  Note:  L.R.A.1915E  113. 
Cas.  1915C  1011,  L.R.A.1915E  1  and       20.  Note:   L.R.A.1915E   113.     And 
note;  Lee  v.  State,  44  Tex.  Grim.  354,  see  supra,  par.  11, 
72  S.  W.  1005,  61  L.R.A.  904.  1.  State  v.  Bittick,  103  Mo.  183,  15 

Notes:  124  A.  S.  R.  Ill;  L.R.A.  g.  W.  325,  23  A.  S.  R.  869,  11  L.R-A, 
1915E  26,  29.  587. 

15.  Note:  L.R.A.1915E  29.  Note:  L.R.A.1915E  113. 

16.  Sharon  v.   Terrv,  36  Fed.  337, 
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relation.  The  general  rule  is  that  statutes  which  direct  that  a  license 
mxj^i  be  issued  and  procured,  that  only  certain  persons  shall  perform 
the  ceremony,  that  a  certain  number  of  witnesses  shall  be  present^ 
and  that  a  certificate  of  the  marriage  shall  be  signed,  returned,  and 
recorded,  and  that  persons  violating  the  conditions  shall  be  guilty 
of  a  criminal  offense,  are  addressed  to  persons  in  authority  to  secure 
publicity,*  and  to  require  a  record  to  be  made  of  marriages  con- 
tracted.* It  is  also  the  purpose  of  these  statutes  to  discourage  decep- 
tion and  seduction,  prevent  illicit  intercourse  under  the  guiae  of 
matrimony,  and  relieve  from  doubt  the  status  of  parties  who  live 
together  as  man  and  wife,*  by  providing  competent  evidence  of  the 
marriage.*  The  record  required  to  be  made  also  furnishes  evidence 
of  the  status  and  legitimacy  of  the  oiBfspring  of  the  marriage.*  Such 
statutes  also  accommodate  the  views  of  those  who  do  not  believe  in 
marriages  by  contract  simply,  and  would  not  be  satisfied  wath  enter- 
ing into  the  marriage  relation  except  by  some  mode  prescribed  by 
the  statute,  and  for  the  purpose  of  giving  to  the  forms  and  ceremonies 
in  practice  among  many  classes  statutory  recognition.' 

18,  CoB^trttction  as  Directory  or  Mandatory. — The  question  most 
frequently  arising  in  reference  to  statutes  regulating  marriage  is 
whether  the  method  of  creating  the  marriage  relation  provided  is 
exclusive.  No  doubt  a  statute  may  take  away  a  common  law  right; 
but  there  is  always  a  presumption  that  the  legislature  has  no  such 
intention,  unless  it  is  plainly  expressed,^  and  marriage  acts,  while 
they  regulate  the  mode  of  entering  into  the  contract,  do  not  confer 
the  right.  Hence  tliey  are  not  within  the  principle  that,  where  a 
statute  creates  a  right  and  provides  a  remedy  for  its  enforcement, 
the  remedy  is  exclusive.*  While  a  statute  may  declare  that  no  mar- 
riages shall  be  valid,  imless  they  are  solemnised  in  a  prescribed  manner, 
such  an  enactment  is  a  very  different  thing  from  the  usual  statute 
w^hich  requires  all  marriages  to  be  entered  into  in  the  presence  of  a 

2.  State  V.  Walker,  36  Kan.  297,  13       6.  State  v.  Walker,  36  Kan.  297,  13 
Pa«.  279,  59  Am.  Rep.  556 ;  Reaves  v.   Pac.  279,  69  Am.  Rep.  556. 

Reaves,  15  Okla.  240,  82  Pac.  490,  2  7.  State  v.  Zicbfeld,  23  Nev.  304,  46 

L.R.A.(N.S.)  353;  In  re  Love,  42  Okla,  Pac.  802,  62  A.  S.  R.  800,  34  L.1R.A. 

478,  142  Pac.  305,  L.R.A.1915E  109.  784. 

Note :  79  A.  S.  R.  362.  8.  Meister  v.  Moore,  96  TJ.  S.  76, 

3.  State  v.  Walker,  36  Kan.  297,  13  24  U.  S.  (L.  ed.)  826;  Hutchins  v. 
Pac.  279,  59  Am.  Rep.  556;  Reaves  v.  Kimmell,  31  Mich.  126,  18  Am.  Rep. 
Reaves,  15  Okla.  240,  82  Pac.  490,  2  164:  Reaves  v.  Reaves,  15  Okla.  240, 
L.R.A.(N.S.)  353;  In  re  Love,  42  82  Pac.  490,  2  L.R.A.(N.S.)  353. 
Okla.  478,  142  Pac.  305,  L.R.A.1915E  Notes:  L.R.A.1915E  113;  Ann.  Cas.- 
109.  1912D  600. 

4.  State  V.  Walker,  36  Kan.  297,  13  9.  Meister  v.  Moore,  98  U.  S.  76, 
Pac.  279,  59  Am.  Rep.  556.  34   U.    S.    (L,   ed.)    826;    Reaves    v. 

6.  Reaves  v.  Reaves,  15  Okla.  240,   Reaves,  15  Okla.  240,  82  Pac.  490,  2 
82  Pac.  490,  2  L.R.A.(N.S.)  353.  L.R.A.(N.S.)  353. 

Note:  22  Am.  Dec.  158. 
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magistrate  or  a  clergyman,  or  that  it  be  preceded  by  a  license,  or 
publication  of  banns,  or  be  attested  by  witnesses. *•  Such  formal 
provisions  may  be  construed  as  merely  directory,  instead  of  being 
treated  as  destructive  of  the  common  law  right  to  form  the  marriage 
relation  by  words  of  present  assent,  and  this  is  the  rule  generally 
adopted  in  construing  statutes  regulating  marriage.  Whatever  direc- 
tions they  may  give  respecting  its  formation  or  solemnization,  the 
courts  have  usually  held  a  marriage  good  at  common  law  to  be 
good  notwithstanding  the  statutes,  imless  they  contain  express  words 
of  nullity.**  This  construction  is  not  precluded  by  the  fact  that 
the  statute  in  question  imposes  a  penalty,**  or  even  though  the  parties 

10.  Meister  v.  Moore,  96  U.  S.  76,  Bee.  61;  Cunningham  v.  Cunningham, 
24  U.  S.  (L.  ed.)  826;  Reaves  v.  206  N.  Y.  341,  99  N.  E.  845,  43  L.R.A. 
Reaves,  15  Okla.  240,  82  Pa«.  490,  2  (N.S.)  355;  Reaves  v.  Reaves,  15  Okla. 
L.R.A.(N.S.)  353.  240,  82  Pae.  490,  2  L.R.A;(N.S.)  353; 

Note:  L,R.A.1915E  113.  Hunt  v.  Hunt,  2a  Okla.  490,  100  Pac 

11.  Meister  v.  Moore,  96  U.  S.  76,  541,  22  L.R. A. (N.S.)  1202 ;  In  re  Love, 
24U.  S.  (L.  ed.)  826;  Traversv.  Rein-  42  Okla.  478,  142  Pac.  305,  L.R. A. 
hardt,  205  U.  S.  423,  27  S.  Ct.  663,  51  1916E  109  and  note;  Dratigfan  v.  State, 
U.  8..  (L.  ed.)  865;  Parley  v.  Fariey,  (Okla.  Grim.)  158  Pac.  890,  L.R.A. 
94  Ala.  601,  10  So.  646,  33  A.  S.  R.  1916F  793 ;  Sturgis  v.  Sturgis,  51  Ore. 

141  and  note;  Hawkins  v.  Hawkins,  10,  93  Pac.  696,  131  A.  S.  R.  724,  15 

142  Ala.  571,  38  So.  640,  110  A.  S.  L.R.A.(N.S.)  1034;  In  re  Chace,  26 
R.  53;  Herd  v.  Herd,  (Ala.)  69  So.  R.  I.  351,  68  Atl.  978,  3  Ann.  Caa. 
885,  L.R.A.1916B  1243;  Klipfel  v.  1050,  69  L.R.A.  493;  State  v.  Lan- 
Klipfel,  41  Colo.  40,  92  Pac.  26,  124  caster,  119  Tenn.  638,  105  S.  W.  86S» 
A.  S.  R.  96;  Oould  v.  Gould,  78  Conn.  14  Ann.  Cas,  953,  14  L.R.A.(N.S.) 
242,  61  Atl.  604,  2  L.R.A.(N.S.)  531;  991;  Grigsby  v.  Reib,  105  Tex.  597, 153 
Smith  V.  Smith,  84  Ga.  440,  11  S.  E.  S.  W.  1124,  Ann.  Cas.  1915C  1011, 
496,  8  L.R.A.  362;  Cartwright  v.  Mc-  L.R.A.1915E  1;  Lee  v.  State,  44  Tex. 
Gown,  121  111.  388,  12  N.  E.  737,  2  Crim.  364,  72  S.  W.  1005,  61  L.R.A. 
A.  S.  R.  105;  Teter  v.  Teter,  101  Ind..  904;  In  re  HoUopeter,  52  Wash.  41, 
129,  51  Am.  Rep.  742 ;  SUte  v.  Walker,  100  Pac.  159,  132  A.  S.  R.  952,  17 
36  Kan.  297, 13  Pac.  279,  59  Am.  Rep.  Ann.  Cas.  91,  21  L.R.A.(N.S.)  847; 
556 ;  Renf rou  v.  Renfrou,  60  Kan.  277,  Becker  v.  Becker,  153  Wis.  226,  140 
56  Pac.  534,  72  A.  S.  R.  350;  Holmes  N.  W.  1082,  L.R.A.1915E  56. 

V.  Holmes,  6  La.  463,  26  Am.  Dec.  482;  Notes:  22  Am.  Doc.  157;  75  A.  S. 

Hutchins  v.  Kimniell,  31  Mich.  126,  R.  410;  79  A.  S.  R.  361,  362;  124  A. 

18  Am.  Rep.  164;  Dver  v.  Brannock,  S.   R.   121;   2  L.R.A.(N.S.)    353;   15 

66  Mo.  391,  27  Am.  Rep.  359;  State  L.R.A.(N.S.)    463;   L.R.A.1915E  113, 

V.  Bittick,  103  Mo.  183,  15  S.  W.  325,  114,  115;  7  Ann.  Cas.  784;  14  Ann. 

23  A.  S.  R.  869, 11  L.R.A.  587;  Snuffer  Cas.  953;  Ann.  Cas.  1912D  598-600; 

V.  Karr,  197  Mo.  182,  94  S.  W.  983,  7  17  Eng.  Rul.  Cas.  165,  174, 

Ann.  Cas.  780;  Bishop  v.  Brittain  Inv.  12.  Teter  v.  Teter,  101  Ind.  129,  61 

Co.,  229  Mo.  699,  129  S.  W.  668,  Ann.  Am.  Rep.  742;  Snuffer  v.  Karr,  197 

Cas.  1912A  868;  Eaton  v.  Eaton,  66  Mo.  182,  94  S.  W.  983,  7  Ann.  Cas. 

Neb.  676,  92  N.  W.  995,  1  Ann.  Cas.  780;  Londonderry  v,  Chester,  2  N.  H. 

199,  60  L.R.A.  605;  State  v.  Zichfeld,  268,  9  Am.  Dec.  61;  State  v.  Robbins, 

23  Nev.  304,  46  Pae.  802,  62  A.  S.  R.  28  N.  C.  23,  44  Am.  Dec.  64;  Hunt 

800  ancl  note,  34  L.R.A.  784;  London-  v.  Hunt,  23  Okli.  490,  100  Pac.  541, 

dcrry  v.  Chester,  2  N.  H.  268,  9  Am.  22  L.R.A. (N.S.)  1202;  Sturgis  v.  Star- 
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themselves  may  be  punished  criminally.i*  These  statutes  are  held 
to  be  diiQctary,  because  marriage  is  a  thing  of  common  right,  because 
it  is  the  policy  of  the  state  to  encourage  it,  and  because,  as  has  some* 
times  been  said,  any  other  construetion  would  compel  holding  illegiti- 
mate the  offspring  of  many  parents  conscious  of  no  violation  of  law.^^ 
It  has  been  said  also  that  the  legislatures  must  have  been  conscious 
of  the  common  law,  and  that  if  they  had  desired  to  invalidate  mar- 
riages in  pursuance  of  it,  they  would  have  so  dedared  in  unmistak- 
able tenns.''^  Out  of  an  abunidanoe  of  caution  legislatures  have 
in  some  instances  expressly  provided  that  noncompliance  with  the 
statutory  requirements  should  not  be  fatal.**  In  some  jurisdictions, 
on  the  other  hand,  there  are  statutes  containing  express  words  declar- 
ing void,  or  words  from  which  an  inference  is  unmistakable  of  an 
intention  to  declare  invalid,  any  marriage  not  solemnized  according 
to  the  provisions  of  the  statute.  Such  statutes  are  mandatory  with 
referenee  to  the  manner  of  celebration  of  marriages,  and  abrogate 
the  common  law  doctrine.^' 

19.  Lioeiises;  Publicatfoa  of  Banns.*^In  most,  if  not  all,  jurisdic- 
tions parties  contemplating  marriage  are  required  by  statute  to  secure 
a  license  from  a  specified  officer  before  they  enter  into  the  marriage 
relation.**  These  statutes  vary  considerably  in  phraseology  and  it 
would  serve  no  good  purpose  to  discuss  the  requirements  of  specific 
statutes.  In  each  case  the  statute  of  the  particular  jurisdiction  must 
be  consulted.  In  accordance  with  the  general  rule  previously  stated, 
that  statutes  regulating  the  mode  of  entering  into  the  marriage  rela- 
tion are  directory  merely,  it  is  usually  held  that  the  provisions  of 
statutes  requiring  that  a  license  be  obtained  before  perlormance  of 
the  marriage  ceremony  are  meiiely  directory^  and  that,  although  a 

gis,  61  Ore.  10,  93  Pao.  606, 131  A.  S.  17.  Kbxintn  v.  Normaii,  121  Cal.  620, 

B.  724, 15  L.B.A.(N.S.)  1034.  54  Pac.  143,  66  A.  S.  R.  74,  42  L.R.A- 

Notes:  22  Am.  Dec.  157;  79  A.  S.  343;  Com.  v.  Munson,  127  Mass.  459, 

R.  362;  L.RA.1915E  117,  118;  Ann.  34  Am.  Rep.  411;  Morrill  v.  Palmer, 

Cas.  1912D  508.  68  Vt.  1,  38  Atl.  829,  83  L.R.A.  411; 

IS.  State  V.  Walker,  36  Kan.  297,  In  re  MeLauj^lin,  4  Wash.  570,  30 

13  Pac.  279,  59  Am.  Rep.  556;  Ren-  Pac.  651,  16  L.R.A.  699. 

frou  V.  Renfrou,  60  Kan.  277,  56  Pac.  Notes:  2  L.R.A.(N.S.)  354;  L.R.A. 

534,  72  A.  S.  R.  350;  Hunt  v.  Hunt,  1915E  118. 

23  Okla.  490,  100  Pac.  541,  22  L.R.A.  18.  State  v.  Walker,  36  Kan.  297, 
(N.8.)  1202.  13  Pac.  279,  59  Am.  Rep.  556;  State 

Note :  Ann.  Cas.  1912D  600.  v.  Bittick,  103  Mo.  183,  15  S.  W.  325, 

14.  Meister  v.  Moore,  96  U.  S.  76,  23  A.  S.  R.  869, 11  UR^A.  587;  Biahop 

24  U.  S.  (Ix  ed.)  826.  v.  Brittain  Jay.  Co.,  229  Mo.  699,  129 
Note :  79  A.  S.  R.  362.  S.    W.    668,   Ann.   Caa.   1912A   868 ; 

15.  State  V.  Zichfeld,  23  Nev.  304,  Stoker  v.  Qewans,  45  Utah  556,  147 
46  Pac.  802,  62  A.  S.  R.  800^  34  Pac.  911|  Ann.  Cas.  1916E  1025;  In 
L,R.A.  784.  re  McLaughlin,  4  Wash.  570,  30  Paci. 

Note :  L.R.A.1915E  113.  661, 16  L.R.A.  699. 

16.  Note:  L.R.A.1915E  117. 
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marriage  is  entered  into  otherwise  than  in  accordance  with  the  pro* 
visions  of  such  statutes,  it  is  nevertheless  a  valid  marriage.  It  is 
only  when,  by  the  terms  of  these  statutes,  it  is  speoifically  provided 
that  a  failure  to  comply  with  their  provisions  shall  render  the  mar* 
riage  void  that  this  effect  is  given  them.**  The  practice  in  Great 
Britain,  under  the  ecclesiastical  laws  or  rules,  appears  to  be  the 
announcement  in  a  pai-ticular  church  of  the  intended  marriage ;  the 
purpose  being  to  give  all  persons  who  may  oppose  the  marriage  an 
opportunity  to  present  their  objections,  before  the  marriage  takes 
place,  and  to  prevent  ill  advised  and  clandestine  marriages.*^  The 
failure  to  comply  with  the  statutory  requirements  is  fatal  to  the  valid- 
ity of  a  marriage,  and  in  reference  to  the  publication  of  banns  it  is  pro* 
vided,  in  effect,  that  where  parties  knowingly  and  wilfully  intermarry 
without  due  publication  of  banns,  the  marriage  shall  be  null  and  void. 
In  construing  that  provision  it  has  been  held  that  it  is  neceasary  that 
both  parties  should  be  conscious  of  the  imperfection  or  irregularity 
in  the  publication ;  *  and  that  there  is  ndt  a  due  publication  where 
the  first  name  of  one  of  the  contracting  parties  is  wrongly  given  with 
the  knowledge  of  both  parties.* 

Solemnization 

20.  In  General. — ^To  solemnize  a  marriage  means  nothing  more 
than  to  be  present  at  a  marriage  contract,  in  order  that  it  may  have 
due  publication,  before  a  ttiird  person  or  persons,  f6r  the  saKe  of 
notoriety  and  the  certainty  of  its  being  made.*  But  as  the  word  is 
generally  used  in  reference  to  marriages  it  implies  a  ceremony  before 
some  duly  authorized  person.  Stetutes  regulating  marriages  do  not 
generally  prescribe  any  particular  form  but  recognise  the  right  of 
the  parties  to  choose  any  form  they  may  desire.  The  elements  essen- 
tial to  a  common  latv  marriage  per  verba  de  praesenti  are,  however, 
required,  and  the  parties  must  declare  tliat  they  take  each  other  for 
husband  and  wife,  not  necessarilv  bv  word  of  mouth  but  in  some 
manner  to  declare  such  assent.*  In  England  the  rule  has  been  laid 
down  that  where  a  marriage  is  celebrated  in  facie  ecxjlesiae,  it  is  not 
essential  that  all  the  words  of  tl>e  marriage  service  to  be  repeated  by  the 
man  and  woman  should  be  actually  said;  but  the  ceremonies  required 
by  law  are  complied  with  when  the  hands  of  the  parties  are  joined 
together  and  the  clergyman  pronounces  them  to  be  husband  and  wife, 

19.  Notes:   2  L.R.A.rN.S.)    353   et   752  and  note. 

seq.;  15  L.R.A.(N.S.)  463  et  soq.  And  2.  Midgley  v.  Wood,  36  L.  J.  Mat 

see  supra,  par.  18.  57,  12  Eng.  Rul.  Cas.  745. 

20.  Reaves  v.  Reaves,  15  Okla.  240,  8.  Dyer  v.  Brannock,  66  Mo.  391, 
82  Pac.  490,  2  L.R.A.(N.S.)  353.  27  Am.  Rep.  359. 

1.  Templeton  v.  Tyree,  41  L.  J.  Mat.  4.  State  v.  Ziclifeld,  23  Nev.  304,  46 
86,  L.  R.  2  P.  &  D.  420,  2¥  L.  T.  N.  S.  Pac.  802,  62  A.  S.  B.  800,  34  L.B.A, 
439,  21  W.  R.  81,  12  Eng.  Rul.  Gas.  784. 
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if  they  understand  that  by  that  act  they  have  agreed  to  cohabit  together 
and  with  no  other  person.  The  ceremonies  enjoined  by  the  rubric, 
such  as  addressing  the  congregation,  putting  the  ring  on  the  finger, 
pronouncing  the  benediction,  etc.,  are  not  essential  to  the  validity  of 
a  marriage  in  facie  ecclesiae,  the  essential  part  being  the  recriprocal 
taking  of  each  other  for  wedded  wife  and  wedded  husband  and  being 
declared  married  persons.* 

21.  Autiiority  td  Perfi^rm  Ceremony.— Statutes  regulating  marriage 
usually  specify  who  shall  have  authority  to  solemnize  a  marriage,  and 
it  is  common  to  give  authority  to  justices  of  the  peaoe  and  other 
judicial  officers  as  well  as  to  ordained  ministers  af  the  gospel,*  so  that 
those  who  do  not  care  to  have  their  marriages  «)l6mni2od  before  a 
minister  may  still  have  the  benefit  of  a  public  cei*emony.  It  seems 
to  be  a  question  of  some  doubt  as  to  whether  or  not  a  consul  can 
perform  marriage  ceremonies,  although  it  has  been  held  that  a  map- 
riage  before  a  foreign  consul  is  valid,  and  it  has  been  suggested  that 
a  consul  in  a  non-Christian  country  may  perform  marriage  cere- 
monies.' It  has  been  held  that  an  act  which  merely  provides  that 
certain  persons  may  solemnize  marriages  does  not  prevent  the  solenmi* 
zation  by  others,^  and  if  solemnized  by  an  unauthorized  person  it  is 
not  thereby  rendered  invalid,*  in  the  absence  of  positive  statutory 
enactment,  and  thus  has  been  held  to  be  true  even  though  the  statute 
declares  that  no  other  person  or  persons  should  solemnisse  marriages, 
except  those  mentioned  in  it.^^  The  authority  of  the  officer  or  clergy- 
man shown  to  have  performed  a  marriage  ceremony  will  be  presumed 
in  the  absence  of  any  showing  to  the  contrary.**  This  is  in  accordance 
with  the  rule  that  where  a  marriage  ceremony  is  shown  every  pre- 
sumption will  be  indulged  that  it  was  legally  performed.**  Thus 
proof  that  a  person  is  an  acting  justice  of  the  peace,  without  showing 
bis  commission  from  the  governor,  is  a  sufficient  proof  of  his  ofuthorit}'^ 
to  solemnize  a  marriage.**  So  it  has  been  held  that  sufficient  evidence 
of  authority  is  shown  by  testimony  of  the  one  claiming  authority 

5.  Note:  12  Eng.  Rfd.  Gas.  756.  10.  Dyer  ▼.  Biwonoek,  66  Mo.  391, 

6.  Jones  v.  Jones,  18  Me.  308,  36  27  Am.  Rep.  359;  Londonderry  v. 
Am.  Dee.  723;  Com.  v.  Munson,  127  Chester,  2  N.  H.  268,  9  Am.  Dec.  61. 
Mass.  459,  34  Am.  Rep.  411;  Londdn-  And  see  supra,  par,  18. 

derry  ▼.  Chester,  2  N.  H.  268,  9  Am.  11.  Goishen  v.  Stonington,  4  Conn. 

Dee.  61.  209,  10  Am.  Dee.  121;  Jones  ,t.  Jones, 

7.  Note:  45  L.R.A.  497.  18  Me.  308,  36  Am.  Dec.  723;  Peopje 

8.  Dyer  v.  Brannock,  66  Mo.  391,  27  v.  Schoonmaker,  117  Midi.  190,  75  N. 
Am.  Rep.  359.  W.  439,  72  A.   S.  B.  560;   State  v. 

9.  Farley  v.  Farley,  94  Ala.  601,  10  Kean,  10  N.  H.  347,  34  Am.  Dec. 
So.   646,  33  A.   S.  R.  141;   State  v.  162. 

Zichfeld,  23  Nev.  304,  46  Pac.   802,       Note:  16  L:R.A.(N.S.)  100. 

62  A.  S.  R.  800  and  note,  34  LitJ^.       12.  See  infra,  par.  39  at  seq. 
1^.  13.  State  V.  Robbins,  28  N.  C.  23, 

Note:  79  A.  S.  R.  362.  44  Am.  Dee.  64. 
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that  he  was  an  ordained  minister  and  pastor  of  a  certain  church.** 
In  the  early  history  of  this  country  the  authority  of  a  minister  to 
perform  a  marriage  ceremony  was  sometimes  limited  to  a  defined 
territory,  either  the  town  or  county  in  which  he  resided ;  **  but  this 
limitation  of  jurisdiction  was  soon  withdrawn^  and  at  the  present 
time  there  are  few  if  any  jurisdictions  imposing  such  jurisdictional 
limitations.** 

22.  Recognition  of  Customs  of  Partici^ai  Sects;  Iniimi  Marriages. — 
In  most  if  not  all  the  statutes  requiring  a  marriagiB  ceremony  to  be 
performed  by  an  ordained  minister  or  priest,  or  by  a  judicial  officer, 
certain  religious  sects  are  excepted  from  their  operation.  The  most 
notable  exception  is  the  society  of  the  Quakers.  Both  in  £ngland 
and  in  this  country  Quakers  axe  left  to  their  own  customs  on  this 
point,  and  use  no  solemnisation,  except  a  recognition  of  the  contract 
in  one  of  their  tneetings.*^  So  it  has  been  held  th^t  in  the  Mormon 
church  the  sealing  ceremony  entered  into  before  a  proper  official  by 
members  of  that  church  competent  to  contract  nmrriage  constitutes 
a  valid  marriage.*^  The  courts  of  the  United  States  hare,  from  an 
early  time,  recognised  the  validity  of  marriages  contracted  between 
the  membeiB  of  any  Indian  tribe  in  accordance  with  the  laws  and 
enatoms  of  such  tribe,  where  the  tribal  relations  and  government 
existed  at  the  time  of  the  marriage,  and  there  was  no  federal  statute 
rendering  the  tribal  customs  or  laws  invalid.  A  full  discussion  of 
this  question  as  well  as  of  the  validity  of  divorce  according  to  Indian 
laws  and  customs  is  found  elsewhere  in  this  work.^' 

« 

III.  Validity 

Consent 

23.  In  General.— ^The  free  consent  of  the  parties,  given  directly 
or  indirectly,  is  essential  to  a  valid  mamage  contract,*®  and  a  mar- 
riage is  void  where  either  party  refuses  to  give  his  or  her  consent  and 

14.  Com.  V.  Hayden,  163  Mass.  453,  vol.  9,  p.  250  ei  deq.;  Ikduns,  vol.  14, 

40  N.  E.  846,  47  A.  S.  R.  468,  28  p.  122. 

L.R.A.  318.  20.  HaUett  v.  Collins,  10  How.  174, 

Note:  16  L.R.A.(N.S.)  100.  13  U.  S.  (L.  ed.)  376;  KHbnm  v.  Kil- 

16.  Ligonia   v.    Buxton,    2   Greenl.  bum,  89  Cal..  46,  26  Pac.  636,  23  A. 

(Me.)  102,  11  Am.  Dee.  46.  S.  R.  447  and  note;  Klipfel  v.  Klipfel, 

16.  State  V.  Kean,  10  N.  H.  347,  34  41  Colo.  40,  92  Plao.  26,  124  A.  S.  R.  * 
Am.  Dec.  162.  96 ;   Cartwright  v.  McGown,  121  111. 

17.  Com.  V.  Munson,  127  Masa.  459,  388,  12  N.  E.  737,  2  A.  S.  R,  105; 
34  Am.  Rep.  411 ;  Londonderry  v.  Orcbardaoa  v.  Cofleld,  171  III,  14,  49 
Chester,  2  N.  H.  268,  9  Am.  Dec.  61.  N.  E.  197,  63  A.  S.  R.  211,  40  L.R.A. 

18.  Hilton  V.  Roylance,  25  Utah  129,  266;  State  v.  Walker,  36  Kan,  297,  13 
69  Pao.  660,  95  A.  S.  R.  821,  58  L.R.A.  Pac,  279,  59  Am.  Pep.  556 ;  Holmes 
723.  V.  Holmes,  6  La.  463,  26  Am.  Dec.  482 ; 

19.  See  Divorce  and   Skparatiok,  Quealy  v.  Waldrcoi,  126  La. -258,  52 
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does  not  acquiesce  in  Ibe  marriage.^  This  is  true  although  a  cere- 
mony is  gone  through  with  by  the  officiating  minister  or  magistrate.' 
The  consent  requisite  to  the  marriage  relation  need  not^  however, 
be  expressed  in  any  &^>eoial  manner,*  or  any  particular  form.*^  If 
marriage  was  intended  and  the  cireumstances  show  that  the  parties 
assumed  to  enter  into  that  relation,  consent  will  be  inferred.*  While 
present  intention  and  mutual  ooHMnt  of  the  partiee  are  necessary  to 
constitute  a  valid  marriage,  stilly  where  the  marriage  has  been  cele- 
brated by  a  properly  autiiorised  ceremony^  apparently  with  the  a^isent 
of  both  parties,  no  secret  reservation  of  one  4A  the  parties,  entertained 
at  the  timie  of  the  ceremony,' unknown  to  the  other  party,  can  serve 
the  party  entertaining  it  to  avoid  the  marriage,  for  this  would  be  a 
fraud  upon  the  innocetit  party,  and  the  guilty  one  would  be  estopped 
to  deny  the  marriage,  or  to  take  advantage  of  his  or  her  own  wrong.* 
Nor  is  a  marria^  solemnized  in  good  faith  void  merely  because  the 
contracting .  parties  may  at  some  prior  time  have  enteced  into  an 
agreement  or  understi^ding  that  the  marriage  should  be  invalid,^  or 
that  the  parties  would  not  live  together.*  The  fact  that  a  man  con- 
So.  479,  20  Ann.  Caa.  1374,  27  L.B.A*  B.  379;  h,RJk.l913E  16;  12  Eng.  Bnl. 
(N.S.)  803;  HuJett  v,  Carey,  66  Minn.  Caa.  736. 
327,  69  N.  W.  31,  61  A.  S.  K.  419,  34  1.  Note:  79  A.  S.  B.  370. 
L.B.A.  384;  Topper  v.  Perry,  197  Mo.  2.  Roasel  v.  Roszel,  73  Mich.  133, 
531,  95  S.  W.  203,  114  A.  8.  B.  777;  40  N,  W.  858,  16  A.  S.  B.  560  and 
Bishop  V.  Brittain  Inv.  Co.,  229  Mo.  note;  Mountholly  v.  Andover,  11  Vt. 
699,  129  S.  W.  668,  Ann.  Cas.  1912A  226,  34  Am.  Dec.  685  and  note. 
868 ;  Michigan  University  v.  McGuck-  3.  Michigan  University  v.  McGockin, 
in,  62  Neb.  489,  87  N.  W.  180,  57  62  Neb.  480,  87  N.  W.  180,  57  L.R.A. 
L.R.A.  917;  State  v.  Zichfeld,  23  Nev.  917;  Hilton  v.  Roylance,  25  tltah  129, 
304,  46  Pac.  802,  62  A.  S.  R.  800,  34  69  Pac.  660,  95  A.  S.  B.  821,  68  L.B.A. 
L.B.A.  784;  True  v.  Banney,  21  N.  H.  723. 

52,53Am.Dec.l64andaote;yo€aiiees       4.  Teter  v.  Teter,  101  lad.  129,  61 
V.  Voorhees,  46  N.  J.  Eq.  411,  19  Atl.   Am.   Rep.   742;   Michigan   University 
172,  19  A.  S.  B,  404:  Di  Lorenao  v.   v.  McGuckin,  62  Neb.  489,  87  N.  W. 
Di  Lorenzo,  174  N.  Y.  467,  67  N.  E.  180,  57  L.B.A.  917. 
63,  96  A.  S.  B.  609,  63  L.B.A.  92;       5.  Teter  v.  Teter,  101  Ind.  129,  51 
Beaves  v.  Beaves,  15  Okla.  240,  82  Pac   Am.  Bep.  742;  Michigan  University  v. 
490,  2  L.R.A.(N.SO   353;  McKinney   McGuckin,  62  Neb.  489,  87  N.  W.  180, 
V.   Clarke,  2  Svan    (Tenn.)    35l^  58  57  L.B.A.  917;  Hilton  v.  Boylance, 
Am.  Dec.  59 ;  Cole  v.  Cole,  5  Sneed   25  Utah  129,  69  Pac.  660,  95  A.  S.  B. 
(Tenn.)  67,  70  Am.  Dec.  -276;  Grigsby   821,  58  L.B.A.  723. 
V.    Beib,   105   Tex.   597,   153   S.   W.       6.  Hilton  v.  Boylance,  25  Utah  129, 
1124,  Ann.  Cas.  19J5C  1011,  L.B.A.   69  Pac.  660,  95  A.  S.  B.  821,  58.L.B.A. 
1915E  1 ;  Hilton  v.  Boylance,  25  Utah   723. 
129,  69  Pac.  660,  95  A.  S.  B.  821,  58       Note :  L.B. A.1915E  24. 
L JR. A.  723 ;  Mountholly  v.  Andover,       7.  Hills  v.  State,  61  Neb.  589,  85 
11  Vt.  226,  54  Am.  Dec.  635;  Eliot  v.  N.  W.  836,  57  L.B.A.  155. 
Eliot,  77  Wis.  634,  46  N.  W.  866,  10       8.  Franklin  v.  Franklin,  154  Mass. 
L.R.A.  568  and  note;   Dalrymple  v,   515,  28  N.  E.  681,  26  A.  S.  B.  266, 13 
Dalrymple,.  2  Hag.  Cons.  64,  17  Eng.  L.R.A.  843.     And  see  Divorce  and 
Bui.  Cas.  10.  Separatiok,  vol.  9,  p.  301  et  seq. 

Notes:  97  Am.  Dec.  472;  19*  A.  S. 
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tracts  a  marriage  with  the  declared  intention  not  to  afisume  or  con- 
tinue the  marital  relation  is  not  ground  for  an  annulment  of  the 
marriage  at  his  instance.*  The  state  being  an  interested  party  its 
consent  is  essential  to  every  marriage.  Such  consent  is  to  be  pre- 
sumed, however,  where  it  has  not  forbidden  the  marriage  by  positive 
act.*^ 

24.  Conaent  ot  Parents  tr  Guardiaiift. — ^Marriage  contracts  have 
always  been  considered  as  involving  questions  of  public  policy  and 
the  interests  of  others  than  those  of  the  contracting  parties,  and 
should  therefore  be  construed  in  accordance  with  such  policy.  The 
legislatures  of  most  of  our  states  have  consequently  deemed  it  unwise 
to  permit  marriage  contracts  to  be  entered  into  between  minors,  whose 
judgment  and  discretion  w«"e  still  immature.**  And  while  at  com- 
mon law  the  consent  of  parents  was  not  essential  to  the  validity  of  the 
marriage  of  minors,**  statutes  regulating  the  marriage  of  minors 
generally  provide,  in  addition  to  the  period  of  disability  created  by 
fixing  the  age  of  consent  for  the  parties  themselves,  a  period  during 
which  the  consent  of  parents  or  guardians  is  required  before  the  mar- 
riage can  take  place.**  Statutory  provision  is  also  sometimes  made 
allowing  parents  or  one  of  the  parties  to  avoid  such  a  marriage  by 
means  of  judicial  interposition;**  but,  wliere  the  statute  is  merely 
prohibitory,  it  has  been  generally  held  that  the  consent  of  parento 
is  not  necessary  to  the  validity  of  the  contract**^ 

Capacity 

25.  Unsoundness  of  Mind  Generally. — ^In  the  dark  ages,  when  there 
was  thought  to  be  something  sacrod  and  mysterious  in  the  matrimonial 
relation,  and  its  civil  was  almost  obliterated  by  its  spiritual  character, 
the  marriage  of  persons  of  unsound  mind  was  held  yalid.    As  pointed 

9.  Wimbrough  v.  Wimbrough,  125  (N.S.)  1034;  Hesseltine  v.  MoLaugh- 
Md.  619,  94  Atl.  168,  Ann.  Cas.  1916E  lin,  4  Wash.  570, 30  Pao.  651, 16  L.R  JL. 
920.  699;  In  re  Hollopoter,  52  Wash.  41, 

10.  Eaton  v.   Eaton,  66   Neb.   676,  100  Pac.  159,  132  A.  S.  R.  952,  17 
92  N.  W.  995,  1  Ann.  Cas.  199,  60  Ann-  Cas.  91,  21  L.R.A.(N.S.)  847, 
L.RA.  605.  Note:  22  L.R.A.(N.S.)  1206. 

11.  Cunningham  v.  Cujnniiigham,  206  14.  Browning  v.  Browning,  89  Kan. 
N.  Y.  341,  99  N.  E.  845,  43  L.R.A.  98,  130  Pac.  852,  Ann,  Cas.  1914C 
(N.S.)  355.  1288,  L.R.A.1916C  737. 

12.  Note:  22  L.R.A.(N.S.)  1206-  Note:  22  L.R.A.(N.S.)  1206. 

13.  In  re  Gregorson,  160  Cal.  21, 116  16.  Browning  v.  Browning,  89  Kan. 
Pac.  60,  Ann.  Cas.  1912D  1124,  L.R.A,  98,  130  Pac.  852,  Ann.  Cas.  1914C 
1916C  697;  Browning  v.  Browijing,  1288,  L.R,A.1916C  737;  In  re  Hollo- 
89  Kan.  98,  130  Pac.  862,  Ann.  Cas.  peter,  52  Wash.  41,*  100  Pac.  159,  132 
1914C  1288,  L,R,A.1916C  737^,  Hiram  A.  S.  R.  952,  17  Ann,  Cas,  91,  21 
V.   Pieroe,  45  Me.  367,  71  Am.  Dec,  L.R.A. (N.S.)  847  and  note. 

555;  Sturgis  v.  Sturgia,  51  Ore.  10,  93       Note:  22  L.R.A.(N.S.)  1206. 
Pae.  696,  181  A.  S.  R.  724,  15  L.R.A.       And  see  infra,  par.  68  et  aeq. 
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out  by  Blackstone,  this  wa.^  a  strange  determination^  since  consent  is 
abflolutely  requisite  to  matrimony,  and  neither  idiots  nor  lunatics  are 
capable  of  consentiiig  to  anything.^*  It  is  not  improbablie  that  this 
inconsistent  and  anomalous  doctrine  was  superinduced^  chiefly,  if  not 
altogether,  by  the  literal  and  absurd  interpretation  which  had  once 
been  given  to  a  statute  of  32  Hen.  VIII,  which  declared  that  ''no 
prohibition,  God's  law  except,  shall  impeach  any  marriage  without 
the  Levitical  d^rees."  The  courts  having,  at  first,  construed  this 
statute  to  noean  that  all  marriages,  except  such  as  were  within  the 
I^evitical  degrees,  were  gpod  and  valid,  necessarily  concluded  that 
an  idiot  might  lawfully  marry,  ^^  But  this  unreasonable  doctrine  has 
been  supplanted  by  one  that  is  more  just  and  rational,  and  which  is 
altogether  consistent  with  the  harmony  and  dignity  of  the  law  as 
a  whole  and  as  a  science.  Marriage  is  now  deemed,  in  all  respects,  a 
civil  union,  depending  on  contract,  express  or  implied,  and  requiring 
the  cxefcise  of  reason,  and  therefore  a  person  of  unsound  mind  can- 
not contract  a  valid  marriage.^*  The  unsoundness  of  mind  which  will 
invalidate  the  contract  must,  however,  exist  at  the  very  time  the 
contract  is  made,  and  if  the  marriage  of  a  person^  subject  to  insanity, 
takes  place  during  a  sane  or  lucid  interval,  it  will  be  valid  notwith- 
standing he  was  insane  both  before  and  after  the  contract  was  entered 
into.** 

26.  Degree  of  Unsoundness. — i^he  words  ^'of  unsound  mind''  have 
a  determinate  and  technical  import  which  is  very  comprehensive. 
They  do  not,  when  used  in  a  legal  sense,  mean  imbecility  of  mind 
merely,  but  are  synonymous  with  non  compos  mentis,  and  import 
necessarily  a  total  deprivation  of  reason,  comprehending  idiocy; 
lunacy,  and  adventitious  madness,  either  temporary  or  permanent, 
renxediable  or  irremediable.*®  Hence  it  is  not  material  in  determining 
the  validity  of  a  marriage  whether  the  want  of  consent  arises  from 
idiocy  or  lunacy,  or  both  combined/  for,  if  the  incapacity  be  such, 

1«.  Jenkins  v.JeiAinSy  2  Dana  (Ky.)  and  note;  State  v.  Setzer,  97  N.  C. 

102,  26  Am.  Dec.  437;  True  v.  Ranney,  252,  1  S.  E.  558,  2  A.  S.  R.  290;  Sinw 

21  N.  H.  52,  53  Am.  Dec.  164;  Cole  y.  Sims,  121  N.  C.  297,  28  S.  E.  407, 

V.  Cole,  5  Sneed  (Tenn.)  57,  70  Am.  61  A.  S.  R.  665  aad  note,  40  UE.A. 

Dee.  275.  737;   Cole  v-  Cole,  6  Snced   (Tenn,) 

Note:  40  L.R.A.  ?&7.  57,  70  Am.  Dee.  275  and  note. 

17.  Jenkins    t.    Jenkins,    2    Dana       Notes:  79  A.  S.  R.  376;  40  L.R.A. 
(Ky.)  102,  26  Am.  Dec.  487.  737,  744;  L.R.A J916C  701;  12  Eng. 

18.  In  re  Oregorson,  160   Cai.  21,  Rul.  Cas.  736. 

116  Pac.  60,  Ann.  Cas.  1912D  1124,  19.  Notes:  40  L,R.A.  737;  12  Eng. 

L.R.A.1916C  697;  Jenkins  v.  Jenkins,  Rul.  Cas.  736. 

2  Dana  (Ky.)  102,  26  Am:  Dee.  437;  20.  Jenjcins    v.    Jenkins,    2    Dftna 

Lewis  V.  Lewis,  44  Minn,  124,  46  N.  W.  (Ky.)  102,  26  Am.  Dec.  437;  Foster 

323,  20  A.  8.  R.  669,  9  L.R.A.  505  v.  Means,  Speers  Eq.  (S.  C.)  569,  42 

and  not^;  True  v.  Ranney,  21  N.  H*  Ato,  Dec.  332. 

52,  53  Am.  Dec.  164:  Crump  v.  Mor-  1.  Crump  v.  Morgan,  38  N.  C.  91, 

gan,  38  N.  C.  91',  40  Am.  Det  447  40  Am.  Dec.  447  and  note;  J^oster  v. 
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arising  from  either  or  both  causes,  that  the  party  is  incapable  of 
understanding  the  nature  of  the  contract  itself,  and  incapable,  from 
mental  imbecility,  to  take  care  of  his  or  her  person  and  property^ 
such  a  one  cannot  dispose  of  his  or  her  person  or  property  by  the 
matrimonial  contract,  any  more  than  by  any  other  contract,'  The 
question  of  what  is  an  unsound  mind  must,  in  caaes  of  this  character, 
be  determined  by  the  same  tests  which  are  applied  in  any  ease  where 
it  is  sought  to  set  aside  the  contract  or  otiier  act  of  a  person  alleged 
to  be  insane.*  It  is  universally  held  that  a  variation  from  a  normal 
mental  condition  is  not  in  itself  enough  to  avoid  every  act.  The 
mental  defect  or  derangement  must  be  one  having  a  direct  bearing 
upon  the  particular  act  which  is  brought  in  question.*  Therefore  it 
is  not  every  unsoundness  of  mind  that  will  make  void  a  marriage 
contract,*  and  if  a  person  entering  the  marriage  relation  has  sufficient 
capacity  to  understand  the  nature  of  the  contract,  and  the  duties 
and  responsibilities  which  it  creates,  the  marriage  will  be  valid.*  Thus 
it  has  been  held  that  the  fact  that  one  party  to  a  marriage  contract 
was  at  the  time  afflicted  with  a  marked  propensity  to  steal,  commonly 
denominated  kleptomania,  does  not  render  the  marriage  void  in  the 
absence  of  any  showing  that  he  was  not  otherwise  sane,  or  that  his 
mind  was  so  affected  by  this  peculiar  propensity  as  to  be  incapable 
of  understanding  or  assenting  to  the  marriage  contract.'  An  adjudica- 
tion that  a  person  was  a  lunatic,  and  incapable  of  taking  care  of  him- 
self or  his  property,  which  was  in  force  at  the  time  of  the  marriage, 
is  only  prima  facie,  and  not  conclusive,  evidence  that  he  was  incom- 
petent, for  want  of  mental  capacity,  to  enter  into  and  consummate 
a  legal  marriage.*    A  less  degree  of  incapacity  may  serve  to  invalidate 

Means,  Speers  £q.   (S.  G.)   569.  42  Notes:  79  A.  S.  R.  377;  40  L.R.A. 

Am.  Dec.  332.  738. 

Notes:  79  A.  S.  R,  376;  9  L.R.A.  And  see  iKSiiNiTT,  vd.  14,  p.  5S8 

505.  et  seq. 

2.  True  v.  Ranney,  21  N.  H.  52,  68  b.  Cole  v.  Cole,  6  Sneed  (Te»n.) 
Am.  Dec.  164;  Crump  v.  Morgan,  38  57,  70  Am.  Dec.  275. 

N.  C.  91,  40  Am.  Dec.  447  and  note;  Notes:  79  A.  S.  R.  376;  40  LJt.A. 

Foster  v.  Means,  Speers  Eq.  (S.  C.)  788. 

569,  42  Am.  Dec.  332 ;  Cole  v.  Cole,  6.  Dnnphy  v.  Dunphy,  161  Cal.  380, 

5  Sneed  (Tenn.)  57,  70  Am.  Dec.  275.  119  Pac.  512,  Ann.  Cas.  1913B  1280, 

3.  Dunphy  v.  Dunphy,  161  Cal.  380,  38  L.R.A.(N.8.)  818  and  note;  Lewis 
119  Pac.  512,  Ann.  Cas.  1913B  1230,  v.  Lewis,  44  Minn.  124,  46  N.  W.  323^ 
38  L.R.A.(N.S.)  818.  20  A.  S.  R.  559,  9  L.RJI.  505;  True 

4.  Dunphy  v.  Dunphy,  161  Cal.  380,  v.  Ranney,  21  N.  H.  52,  58  Am.  Dea 
119  Pac.  512,  Ann.  Cas.  1913B  1230,  164. 

38"L.R.A.(N.S.)    818  and  note;   Or-       Notes:  79  A.  S.  R.  376;  40  L.R.A. 
chardfion  v.  Cofleld,  171  111.  14,  49  N.   738. 

E.  197,  63  A.  S.  R.  211,  40  L.R.A.  256;       7.  Lewis  v.  Lewis,  44  Minn.  124,  46 
Lewis  V.  Lewis,  44  Minn.  124,  46  N.  N.  W.  323,  20  A.  S.  R.  559,  9  L.H.A. 
W.  323,  20  A.  8.  R.  559,  9  L.R.A.  505, 
505.  8.  Note:  40  LJi.A.  743. 
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a  marriage  when  combined  with  fraud  than  that  required  when  taken 
alone.* 

27.  Drunkenness. — ^The  cause  of  mental  incapacity  being  imma- 
terial so  long  as  it  appears  that  at  the  time  of  the  marriage  one  of 
the  parties  did  not  have  suflBcient  mental  capacity  to  make  a  contract, 
the  rule  has  been  laid  down  that  if  a  person,  when  married,  is  so 
much  intoxicated  as  to  be  non  compos  mentis,  and  does  not  know  what 
he  is  doing,  being,  for  the  time,  deprived  of  reason,  the  marriage  is 
invalid,  but  it  is  not  invalid  if  the  intoxication  is  of  a  lees  degree  than 
that  stated.**  Insanity  from  delirium  tremens  will  avoid  a  contract 
of  marriage,  but  it  is  a  question  for  the  jury  to  decide  whether  the 
party  was  really  insane  or  only  intoxicated.**  Thiff  rule  is  somewhat 
more  strict  than  the  doctrine  applicable  to  contracts  in  general  as 
affected  by  intoxication.** 

28.  Physical  Incapacity. — ^With  respect  to  marriage  of  physical 
incompetents  there  is  extant  comparatively  little  judicial  authority, 
and  still  less  conflict  among  such'  authorities.  The  importance  of  the 
question,  however,  is  greatly  lessened  by  the  fact  that  most  jurisdic- 
tions have  statutes  defining  the  status  of  such  marriages  and  of  the 
parties  thereto  in  mieh  definite  terms  that  application  to  the  courts 
is  generally  unnecessary.  In  view  of  this  fact  local  statutes  should 
always  be  examined.**  The  general  rule  is  that,  both  parties  mi^t 
have  physical  capacity  to  consummate  the  marriage  relation,  and  that 
if  either  or  botii  are  physically  incapacitated  to  enter  into  the  relation 
a  valid  mf^riage  is  not  created.*^  In  modem  times  there  has  been 
a  tendency  to  prohibit  the  marriage  of  persons  afflicted  with  certain 
diseases  of  a  hereditary  character  and  with  this^  in  view  statutes  have 
been  passed  prohibiting  the  marriage  of  persons  afflicted  with  epilepsy 
under  an  age  which  will  be  likely  to  result  in  offspring.**  Likewise 
statutes  have  been  enactod  in  some  jurisdictions  which  require  a  man 
who  is  about  to  enter  the  marriage  relation  to  procure  a  certificate 
from  a  licensed  practitioner  of  medicine  that  he  is  free  from  venereal 
disease,  and  to  present  the  same  to  the  officer  authorized  to  issue  a 
marriage  licensie.^* 

9.  OrehardBon   v.   Cofield,   171   HI.       18.  Note:  L.R.A.1916C  695. 

14,  49  N.  E.  197,  63  A.  S.  R.  211,  40  14.  Bennett  v.  Bennett,  169  Ala.  618, 

L.B.A.  256;  Lewis  v.  Lewis,  44  Minn.  53  So.  986,  L.E.A.1916C  693  and  note; 

124,  46  N.  W.  323,  20  A.  S.  R.  559,  In  re  Gregorson,  160  Cal.  21,  116  Pac. 

9  UR.A.  506.  60,    Ann.    Cas.   1912D   1124,    LJtjL. 

Note:  40  L.R.A.  740-743.  1916C  697. 

10.  Prine  V.  Prine,  36  Fla.  676,  18  Note:  12  Eng.  Rul.  Cas.  736, 

So.  781,  34  L.R.A.  87  and  note.  15.  Gould  v.  Gould,  7«  Conn,  242, 

Note:  79  A.  S.  R.  377.  61  Atl.  604,  2  L.R.A.(N.S.)  63L 

IL  Note :  79  A.  S,  R.  377.  Note :  Ann.  Cas.  1916B  1051. 

12.  Note:  34  LJR.A.  87.    Generally  16.  Peterson  v.  Widule,  157  Wis. 

as  to  the  effect  of  intoxioation  on  men-  641,  147  N.  W.  966,  Ann.  Cas.  ldl6B 

tal  capacity  to  contract,  see  Contracts,  1040,  52  L.R.A.(N.S.)  7?& 

vol.  6,  p.  595  ct  seq. 
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Age  and  Civil  Status  of  Pixrties 

29.  Age. — No  person  is  capable  of  contracting  a  valid  marriage 
until  he  or  she  has  attained  the  age  of  consent.*'  The  common  law 
established  the  age  of  consent  to  the  marriage  contract  at  fourteen 
years  for  males  and  twelve  years  for  females,*®  but  the  matter  is  now' 
almost  exclusively  regulated  by  statute,  and  in  most  if  not  all  juris- 
dictions the  age  limit  has  been  materially  raised.*'  In  case  no  statute 
has  been  enacted  fixing  the  age  of  consent  the  common  law  atill  con- 
trols,*® and  in.  this  connection  it  has  been  held  that  a  statute  fixing 
the  age  of  conscoit  in  defining  statutory  rape  does  not  alter  the  com- 
mon law  rule.* 

30.  Slavery. — ^The  staterc^nt  is  frequently  made  that  it  was  an 
inflexible  rule  of  the  law  of  African  slavery,  wherever  it  existed,  that 
the  slave  was  incapable  of  entering  into  any  contract,  not  excepting 
the  contract  of  marriage,*  and  that  marriage  was  excluded  among 
slaves  not  only  on  ax'count  of  their  incapacity  to  contract,  but  also 
on  account  of  the  paramount  right  of  ownership  in  them  as  property.* 
To  some  extent,  however,  the  rite  of  marriage  was  recognized  among 
them,  and  it  is  a  part  of  the  history  of  the  extinct  institution  of 

17.  State  T.  Lowell,  78  Minn.  166,  L.B.A.(N.S.)  1202  ( malfis  eighteen ;  fe- 
80  N.  W.  877,  79  A.  S.  R.  358,  46  males  fifteen) ;  Cushm^n  v.  Cushman, 
L.R.A.  440;  Willits  v.  Willits,  76  Neb.  80  Wash.  615,  142  Pac.  26,  L.R.A. 
228,  107  N.  W.  379,  14  Ann.  Cas.  883,  1916C  732  (males  tweiity-one ;  females 
5  L.R.A.(N.S.)  767;  Eliot  v.  Eliot,  77  eighteen) ;  Eliot  v.  Bliot,  77  Wis.  634, 
Wis.  634,  46  N.  W.  806, 10  L.R.A.  568.   46  N.  W.  806,  10  L.R.A,  668  (males 

Notes:   22   L.R.A.(N.S.)    1202;   12  eighteen;  females  fifteen). 
Eng.  RuL  Cas.  736.  20.  Browning  v.  Browning,  89  Kan. 

.18.  Browning  v.  Browning,  89  Kan.  98,  130  Pae.  ^52,  Ann.  Cas.  1914C 
98,  130  Pac.  852,  Ann.  Cas.  1914C  1288,  L.R.A.1916C  737;  In  re  Hollo- 
1288,  L.R.A.1916C  737;  Hiram  v.  peter,  52  Wash.  41,  100  Pac.  169,  132 
Pierce,  45  M«.  367,  71  Am.  Dec.  565;  A.  S.  R.  962,  17  Ann.  Caa.  91,  21 
State  V.  Lowell,  78  Minn,  166,  80  N.  L.R.A.(N.S.)  847. 
W.  877,  79  A.  S.  R.  358,  46  L.R.A.  440 ;  1.  In  re  HoUopeter,  52  Wash.  41, 
State  V.  Bittick,  103  Mo.  183, 15  S.  W.  100  Pac.  159,  132  A.  S.  R.  952,  17 
325,  23  A.  S.  R.  869,  11  L.R.A.  587;  Ann.  Cas.  91,  21  L.B.A.(N.S.)  847 
Eliot  V.  Eliot,  77  Wis.  634,  46  N.  W.  and  note. 
806,  10  L.R.A.  568.  2.  Hall  v.  United  States,  9fe  U.  6. 

Notes:  79  A.  S.  R.  374;  22  L.R.A.   27,  23  U.  S.   (L.  cd.)   597;  Renfrew 
(N.S.)   1202;  12  Eng.  Rul.  Cas.  736.   v.  Renfrew,  60  Kan.  277,  66  Pac.  534, 

19.  Smith  V.  Smith,  84  Ga.  440,  11  72  A.  S.  R.  360 ;  Fariey  v.  Frost-John- 
g.  E.  496,  8  L.R.A.  362  (males  seven-  son  Lumber  Co.,  133  La.  497,  63  So. 
teen;  females  fourteen);  State  V.  Low-  122,  Ann.  Cas.  1915C  717,  L.R.A. 
ell  78  Minn.  166,  80  N.  W.  877,  79  1915A  200;  Baity  v.  Cranfill,  91  N.  C. 
A.  S.  R.  358,  46  L.R.A.  440  (eighteen  293,  49  Am.  Rep.  641. 
years  for  males,  fifteen  for  females);  Note:  79  A.  S.  R.  383. 
Cunningham  v.  Cunningham,  206  N.  T.  3.  Renfrew  v,  Renfrow,  60  Kan.  277, 
341,99N.  E.  845,43L.R.A.(N.S.)  355  56  Pac.  534,  72  A.  S.  R.  350;  Jones 
(eighteen  years  for  both) ;  Hunt  v.  v.  Jones,  36  Md,  447, 11  Am.  Rep.  605. 
Hunt,  23  Okla.  490,  100  Pac.  541,  22 
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slavery  in  the  southern  states  that  these  slave  marriagee  were  often 
had  with  the  approbation  of  the  owners  of  the  slaves ;  that  the  mar- 
riage ceremonies  were  publicly  celebrated,  often  by  the  ministers  of 
the  gospel,  and  were  sanctioned  by  the  churchee  of  the  country.^  The 
subsequent  cdiabitation  of  the  parties  was  never  regarded  as  illicit 
or  immoral,  but  as  p^ecliy  ri^t  and  proper;  ^  and  it  was  regarded 
as  a  wicked  thing  for  either  party  to  be  unfaithful  to  the  marriage 
vow.  The  children  bom  of  such  marriages  wiN'e  regarded  as  standing 
npon  a  different  plane  to  those  slave  children  who  were  bastards  pure 
and  simple.  These  views  prevailed ,  from  regarding  marriage  as  a 
divine  institution,  and  not  from  looking  upon  it  from  the  standpoint 
of  the  law,  which  has  concern  with  it  only  as  a  civil  contract.  The 
progeny  of  such  marriages,  while  perhaps  from  a  liberal  poioit  of  view 
not  bastardb,  are  yet,  so  fax  as  wmt  of  inheritable  blood  is  con- 
cerned, placed  in  the  same  category  as  bastards.^  Even  where,  as  was 
the  case  in  some  jurisdictions,  slaves  were  authorixed,  by  statute,  to 
marry  with  the  ccMisent  of  their  owners,  the  marri$^  did  not  confer 
civil  rights  upon  them,  and  in  no  manner  changed  or  affected  the 
relation  of  master  and  slave,  though  it  wae  legalised  to  the  extent 
that  issue  would  be  legitimate.' 

31.  Intermarriage  of  Raeai.-^iyilifled  society  has  the  power  of 
self-preservation,  and  marriage  being  the  foujidation  of  such  society, 
most  of  the  states  in  which  the  negro  forms  an  element  of  any  note 
have  enacted  laws  inhibiting  intermarriage  between  the  white  and 
black  races ;  ^  and  the  courts,  as  a  general  rule,  have  sustained  the 
constitutionality  of  such  statutes.*  Where  such  prohibition  is  con- 
tained in  a  state  constitution  it  is  sedf  acting  ib  the  absence  of  any 
other  provision  in  the  same  instrument  limiting  its  operation.^®  Stat- 
utes forbidding  intermarriage  of  the  white  and  black  races  were  with- 
out doubt  dictated  by  wiai^  statesniandiip,  and  have  a  broa4  ^nd  solid 

4.  WUliams  v.  lUmbaJ),  36  Fla.  49,  704,  44  So.  43&  121  A.  S.  R.  529, 
16  So.  783,  48  A.  S.  R.  233,  2p  L.R.A.  12  Ann.  Cas.  574,  11  L.R.A.(N.S.) 
746.  1082;  State  v.  Jackson,  80  Mo.  175, 

5.  WilKams  v.  KiittM4,  36  Ma.  40,  90  Am.  Rep.  499;  State  v.  Boss,  76 
16  So.  783,  48  A.  S.  R.  238,  26  L.R.A.  N.  C.  242,  22  Am.  Rep.  678;  Baity 
746 ;  Menfrow  v.  R»nf row,  60  K«i.  277,  v.  CranfUl,  91  ^^.  C.  293,  49  Am,  Rep. 
56  Pac  534,  72  A.  6.  R.  350.  641;  State  v.  Bell,  7  Baxt.  (Tenn.)  9. 

6.  Wiliiams  v,  Kimball,  36  Fla.  49,  32  Am.  Rep.  549;  Frfishier  v.  State,  3 
16  So.  783,  48  A.  S.  R.  238,  26  L.R.A.  Tex.  App.  263,  aO  Am.  Rep.  131; 
746.  Kinney  v.  Com.,  30  Qrat.  (Va.)  858, 

7.  Jones  v.  Jones,  36  Md.  447,  11  32  Am.  Rep.  690;  Qreenhow  v.  James, 
Am.  Rfp.  505.  80  Va.  636,  56  Am.  Rep.  603. 

8.  State  V.  Tutty,  41  Fed.  753,  7  Notes:  79  A.  S.  R.  382;  2  L.R.A. 
L.B.A.50;Gi»env.  State,  68  Ala.  190,  (N.S.)  534;  62  L.R.A.{N.g.)  778. 

29  Am.  Rep.  739,  overruibig  Bums  v.       9.  See  supra,  par.  8. 
State,  48  Ala.  195,  17  Am.  Rep.  34;       10.  Gabisso's    Succession,    119    La. 
SUtc  V.  Gibson,  36  Ind.  389,  10  Am.   704,  44  So.  438,  121  A.  S.  R.  529,  12 
Rep.  42;  Galnsso's  Baccession,  119  La.  Ann.  Cas.  574, 11  L.RX(N.S.)  1062. 
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foundation  in  enlightened  policy,  sustained  by  aound  reason  and 
common  sense.  The  amalgamation  of  the  races  is  not  only  unnatural, 
but  is  always  productive  of  deplorable  results.^*  The  purity  of  the 
public  morals,  the  moral  and  physical  development  of  both  races, 
and  the  highest  advancement  of  civiliKation^  under  which  the  two 
races  mtist  work  out  and  accomplish  their  destiny,  all  require  that 
they  should  be  kept  distinctly  separate,  and  that  connections  and 
alliances  so  unnatural  should  be  prohibited  by  positive  law  and  sub^ 
ject  to  no  evasion.^*  In  some  jurisdictions,  intermarriagB  between 
the  white  and  Indian  races  has  also  been  forbidd^i  by  statute,^*  but 
such  has  not  been  the  general  policy  of  the  different  states.^^  The 
criminal  aspect  of  the  intermarriage  of  different  races  is  diaousaed  in 
another  airti<ile  in  this  work.** 

32.  Consanguinity  and  Affinity  Generally. — ^From  the  aadieat  time, 
at  least,  in  the  Ohristian  world,  marriages  of  persons  within  the  closer 
degrees  of  relationship  have  been  universally  condemned  as  grossly 
indecent,  immoral,  incestuous,  and  inimical  to  the  purity  and  hap-> 
piness  of  the.  family  and  the  welfare  of  future  generations,^*  There 
are  three  relisons  why  incestuous  marriages  should  be  prohibited^ 
especially  those  between  persons  closely  related  by  consanguinity.  In 
the  first  place,  they  are  abhorrent  to  the  natuw  oofi  t)nly  of  dviUzed 
man,  but  of  baxbarond  and  semicivilized  peoples;  and,  in  the  second 
place,  tend  to  confusion  of  riglits  and  duties  incident  to  the  family 
relation.  In  addition,  science  and  experience  have  established  beyond 
cavil  that  such  intermarriages  very  often  result  in  deficient  andde* 
generate  offspring,  which,  if  occurring  to  any  great  extent,  weald 
amount  to  a  serious  deterioration  of  the  race.^'  Before  the  Refoima- 
tion  the  degrees  of  relationship  by  consanguinity  and  affinity  within 
which  marriage  was  forbidden  were  almost  indefinitely  multiplied 
by  the  canon  law.  At  the  Reformation,  the  prohibited  degrees  were 
confined  within  the  limits  supposed  to  be  expressly  defined  by  Holy 
Scripture.  The  prohibited  degrees  were  those  within  which  inter- 
course between  the  sexes  was  supposed  to  be  forbidden  as  incestuous, 
and  no  distinction  was  made  between  relaHdooship.  by  blood  or  by 

11.  State  V.  Tutty,  41  Fed.  753,  7  24  U.  S.  (L.  ed.)  826;  Wdls  v.  'Hioinp- 

Ii.R. A.  50.  son,  13  Ala.  793,  48  Am.  Dee.  76 ; 

1%  State  V.  Tutty,  41  Fed.  753,  7  Earl  v.  Oodl«y,  42  Minn.  361,  44  N. 

L.R.A.  50;  Kinney  v.  Com.,  30  Grat.  W.  254, 18  4.  S.  R.  517,  7  L.R.A.  125. 

(Va.)  858,  32  Am.  Rep.  690.  Notes:  77  Am.  Dec.  606;  79  A.  S. 

Note:  2  L.R.A.(N.S.)  536.  R.  382. 

13.  Baity  v.  CranfiU,  91  N.  C.  293,  15.  See  Cbiminal  Law,  vol.  8,  p. 
49  Am.  Rep.  641 ;  Wilbur  v.  Bingham,  349. 

8  Wash.  35,  35  Pac.  407,  40  A.  S.  R.  16.  Notes:  79  A.  S.  R.  380;  L.R.A. 

886  (statute  was  repealed  after  mar-  1916C  724,  756. 

riage  involved  was  contracted).  17.  Gould  v.  Gould,  78  Conn.  242, 

Note:  79  A.  S.  R.  382.  61  Atl.  604,  2  L.R.A.(N.S.)  531. 

14.  Meister  v.  Moore,  96  U.  S.  76,  Note :  L.R.A.1915C  724.              • 
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affinity.^^  In  England  the  principal  que8ti<m  raised  has  been  as  to 
tiie  right  of  a  man  to  marry  his  deoeaaed  wife's  sister.  It  was  decided 
by  the  English  oourts  that  such  a  marriage  was  prohibited  as  being 
contrary  to  the  law  of  God ;  ^*  und  this  rule  was  maintained  until 
recently  when  by  an  act  of  Parliament  such  marriages  were  declared 
to  be  valid.**  Where  a  marriage  is  between  persona  otherwise  within 
the  LeTitical  de^ees,  its  invalidity  is  not  affected  by  the  fact  that  one 
of  ibe  connecting  links  between  the  parties  was  either  illegiUmafce,^ 
or  of  the  half  blood.'  Marriages  between  persons  in  the  direct  lineal 
line  of  consanguinity,  and  betwoMi  brothdws  and  sisters  in  the  col- 
lateral line,  are  incestuous  and  void,  as  against  the  law  of  nature, 
independentiy  of  any  church  canon,  or  of  any  statutory  prohibition* 
Beyond  these  few  cases,  in  Which  all  states- agree,  there  is  a  difference 
as  to  what  marriages  are  incestuous,  and  in -such  oases. thei  admitted 
.international  law  leaves  it  to  each  state  to  say  what  is  incestuous  in 
respect  to  its  own  subjects*' 

33.  Rule  la  United  States-^-^In  liiis  country  the  statutes  of  the 
various  states  generally  specify  with  definiteness  the  eocaet  relation* 
ship  within  which  persons  shall  not  marry>  Notwithstanding  con- 
sanguinity and  affinity  both  are  canonical  disaUlities  and  impediments 
to  marriage,  and  in  England  are  commonly  regarded  as  substantially 
the  same  in  effect,  they  are  in  fact  quite  dissimilar  in  character,  the 
former  being  founded  on  the  law  of  nature  and  the  latter  on  the 
theological  dogma  that  since  it  was  necessary,  in  ord^  to  perfect  the 
union  of  marriage,  t|iat  relatives  by  marriage  be  taken  in  the  same 
degree  as  blood  relations,  marriages  with  relatives  by  affinity  must  be 
regarded  as  prohibited  to  the  same  degree  as  marriages  between 
relatives  by  consanguinity.  However,  with  respect  to  marriages  be- 
tween persons  related  merely  by  affinity^  there  is  only  one  real  material 
objection,  and  that  is  they  tend  to  confusion  of  rights  and  duties 
incident  to  the  family  relation.*  And  even  this  objection  is  not  a 
serious  one,  and  consequently  have  arisen  tibe  modem  rules  which 

* 

18:  Brook  v.  Brook,  9  H.  L-  Cas.  6  L.  T.  N.  S-  56,  9  W.  R.  831,  12 

193,  7  Jar.  N.  S.  422,  4  L.  T.  N.  8.  Eng.  Rul.  Cas.  738  and  note. 

93,  9  W.  R.  4«1,  5  Eng.  Rnl.  Cas.  78S;  Note:  L.R.A.191«C  728,  758. 

Reg.  T.  Brighton,  1  B.  ft  S.  447,  lai  2.  Notes:  L.B.A.1916.C  758;  12  Eng. 

E.  C.  L.  446,  36^  L.  J.  M.  C.  197,  5  BuL  Cas*  738. 

L.  T.  N.  S.  66,  9  W.  R.  831, 12  Eng.  8.  Note:  79  A.  S.  R.  380-^81. 

Rul.  Cas.  738  and  note.  4.  In  re  Gregoison,  160  CaL  21, 116 

19.  Brook  V.  Brook,  9  H.  L.  Cas.  P«c.  60,  Ann.  Cas.  1912D  1124,  L.R.A- 
193,  7  Jur.  N.  S.  422,  4  L.  T.  N.  S.  1916C  697;  Baity  v.  Cranfill,  91  N.  C. 
93,  9  W.  R.  461,  5  Eng.  Bnl;  Cas.  782.  299^  49  Am.  Rep.  641  ^  Feamow  v. 

Notes:   79   A.   B.   R.  880;   LJt.A.  Jones,  34  Okla.  694  1^  Pao.  1015, 

1916C  757.  L.R.A.1916C  720;  Martin  t.  Martin, 

20.  Note :  L.R.A.19160  757.  54  W.  Va.  301,  46  8*  E.  120,  1  Ann. 
1.  R^.  V^  Brighton,  1  B.  ft  ^.  447,  Cas.  612. 

101  E.  a  L.  446,  80  L*  J.  M.  C.  197,       5.  Note:  Ii,R,A.1916C  7?4* 
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refute  the  earlier  doctrine  that  consanguinity  ajtid  aJBKnity  are  upon  an 
equal  footing  as  regards  matrimonial  impediments,  and  refuse  to 
include  relatives  by  marriage  within  the  prohibitions  against  mar* 
riage.  As  a  matter  of  fact,  the  so-called  canon  or  eeelesiastieal  law 
of  England  is  of  little  practical  application  in^is  country,  as  statutes 
quite  generally  discard  affinity  relationship  as  an  impediment  to 
marriage.*  However,  a  few  jurisdictions  have  or  have  had  statutes 
prohibiting  or  declaring  void  marriages  between  certain*  rdatives  by 
affinity.'  These  statutes  have,  in  some  instances,  been  rendered  of 
little  value  by  the  holding  that  the  relation  of  affinity  between  one 
spouse  and  the  blood  relatives  of  the  other  ceases  as  soon  as  a  divorce 
has  been  granted  or  on  the  death  of  either  spouee,  especially  when 
there  is  no  living  issue  of  such  marriage.* 

34.  UndisselTed  Prier  Maniage. — To  constitute  a  valid  marriage, 
the  parties  must  not  only  be  willing  to  marry,  but  they  must  not. 
labor  under  any  legal  disability.  Therefore  the  universal  rule  is  that 
a  person  having  an  undivorced  spouse  living  cannot  ent^r  into  a  legal 
marriage  with  another.*  By  the  Spanish  law,  if  a  second  marriage 
is  contracted  during  the  existence  of  a  prior  marriage,  and  celebrated 
with  all  the  formalities  of  that  law,  and  in  good  faith  on  the  part  of 
the  woman,  it  imposes  upon  her  all  the  obligations  and  invests  her 
with  all  the  rights  of  a  lawful  wife  so  long  ^s  she  continues  ignorant 
of  any  annulling  impediment  on  tbe  part  of  the  husband.**  In  many 
jurisdictions  a  guilty  spouse  is  forbidden  from  marrying  again  during 
a  stated  time  after  the  divorce  is  granted.  A  full  discussion  of  this 
question  will  be  found  elsewhere  in  this  work.**    Even  thou^  divorced 

6.  Note:  LJI.A.1916C  724,728.  109  A.  S,  R.  643  and  note;  People 

7.  Back  V.  Back,  148  la.  223,  125  v.  Mepd^nhall,  IW  Mich.  404,  78  N.  W. 
N.  W.  1009,  Ann.  Cas.  1^12B  1026,  325,  75  A.  8.  R.  408;  Supreme  Tent  of 
L.R.A.1910O  752.  Kni^t*  of  Maco«l>e^s,  etc.  v.  McAUia- 

Note:  L.E.A.1916C  758.  ter,  132  Mich.  69,  92  N.  W.  770,  102 

8.  Back  v.  Back,  148  la.  223,  125  A.  S.  R.  382;  Chamberlain  v.  Cham- 
N.  W.  1009,  Ann.  Cas.  1912B  10225  berlain,  68  N.  J.  Eq.  736,  62  Atl.  «80, 
and  note,  L.R.A.1916C  752  (discussing  111  A.  S.  R.  658,  6  Ann.  Cas.  483,  3 
generally  when  relationship  by  affidity  L.R.A.(NJS.)  244;  JPenfeon  v«  Secrii,  4 
terminates).  Johns.  (N.  Y.)   52,  4  Atn.  Dec.  244; 

9.  Hoibrook  v.  State,  34  Ark.  511,  State  v,  Patterson,  24  N.  C.  346,  38 
36  Am.  Rep.  17;  Park  v.  Barron,  20  Am.  Dec.  .690;  Medrano  v.  State,  32 
Ga.  702,  65  Am.  Dec.  641;  Cartwright  Tex.  Crim.  214,  22  S.  W.  684,  40  A. 
V.  McOown,  121  III.  388, 12  N.  E.  TO7,  8.  R.  775;  Stewatt  v.  Vandervort,  34 
2  A.  S.  R.  105;  Gordon  v.  Gordon,  141  W.  Va.  524,  12  S.  E.  716,  12  L.R.A. 
III.  160,  30  N.  E.  446,  33  A.  S.  R.  294,  50  and  note. 

21  L.R.A.  387;  Potter  v.  Clapp,  203       Notes:  46  Am.  Dec.  130;  79  A.  S. 
111.  592,  68  N.  £.  81,  96  A.  S.  R.  382;   R.  378;  Ann.  Cas.  1914C  1296. 
Barth  v.  Barth,  102  Ky.  56,  42  S.  W.       And  see  infra,  par.  75. 
1116,  80  A.  S.  R.  335  and  note;  Kelley       10.  Smith  v.  Smith,  1  Tex.  621,  46 
V.  KelJey,  161  Mass.  Ill,  86  N.  E.  837,  Am.  Dec.  121  and  note. 
42  A.  S.  R.  389,  25  L.R.A.  806;  Turner       11.  Bee  Ditobob  and   Sbparatiok, 
V.  Turner,  189  Mass.  373,  75  N.  E.  612,  voL  9,  p.  608  et  seq. 
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persons  may  lawfully  remarry,  such  remarriage  cannot  legally  take 
place  until  the  final  decree  has  been  entered,**  and  the  marriage  of  a 
divorced  person  after  the  entry  of  an  interlocutory  decree  of  divorce 
but  before  the  final  decree  is  entered  is  not  legal.**  A  valid  mar- 
riage cannot  be  contracted  by  a  person  whose  decree  of  divorce  from 
a  former  spouse  was  invalid ;  **  and  this  is  true  although  the  parties 
acted  in  good  faith  and  in  the  honest  belief  as  to  their  right  to  marry.** 

35.  Marriage  by  Abandoned  Spouse. — ^In  some  jurisdictions  there 
are  statutes  providing  in  effect  that  any  person  who6e  husband  or  wife 
shall  have  been  continually  remaining  beyond  the  sea,  or  shall  have 
voluntarily  withdrawn  from  the  other,  and  remained  absent  for  a 
specified  number  of  years,  the  other  may  remarry  if  he  or  she  did  not 
know  the  absent  spouse  to  be  living  during  that  time.**  Such  actd 
have  no  extraterritorial  effect,  and  therefore  cannot  in  any  way  change 
the  status  of  a  spouse  who  has  absented  himself  or  herself  from  the 
domestic  state  and  acquired  a  domicil  in  a  foreign  state.  They  are 
limited  to  the  confines  of  the  domestic  state,  and  must  be  construed 
there  to  operate  only  for  the  benefit  of  the  injured  or  innocent  party 
to  the  marriage  contract,  or  at  least  of  the  one  shown  to  have  acted 
with  the  best  of  faith.*'  It  has  been  held  that  a  statute  relating  to 
bigamy  which  exempts  from  prosecution  any  person  who,  having  a 
husband  or  wife  living,  marries  another  after  the  absence  of  the  partner 
for  the  specified  length  of  time,  does  not  operate  to  make  the  second 
marriage  a  legal  one.*® 

Fraud  and  Dureis 

36.  Fraud  Generally. — It  is  a  general  rule  that  every  misrepresent 
tation  of  a  material  fact,  made  with  the  intention  to  induce  another 
to  enter  into  an  agreement  and  without  which  he  would  not  have 
done  so,  justifies  the  court  in  vacating  the  agreement^  and  this  gen- 
eral rule  applies  fully  to  marriage  contracts.*'     Hence  it  hens  been 

12.  State  V.  Eaton,  85  Wis.  587,  55  U.  S.  (L.  ed.)  72;  Strode  v.  Strode, 
N.  W.  890,  39  A.  S.  R.  867.  3  Bush.  (Ky.)  227,  96  Am.  Dec.  211; 

Note :  79  A.  S.  R.  379.  Hiram  v.  Pierce,  45  Me.  367,  71  Am. 

13.  Com.  V.  Steven*.  196  Mass.  280,  Dec.  656;  Snuffer  v.  Kbit,  197  Mo. 
82  N.  E.  33,  124  A.  S.  R.  555.  And  182,  94  S.  W.  983,  7  Ann.  Gas.  780. 
see  Divorce  and  Separation,  vol.  9,  Notes:  46  Am.  Dec.  132;  79  A.  S. 
p.  442  et  seq.  R.  374;  L.R.A.1916C  717. 

14.  Collins  V,  Voorhees,  47  N.  J.  Eq.  17.  Snuffer  v.  Karr,  197  Mo.  182, 
315,  20  Atl.  676,  24  A.  S.  R.  412,  14  94  S.  W.  983,  7  Ann.  Cas.  780.  And 
LJR Jl.  366.  see  infra,  par.  42. 

Note:  79  A.  S,  R.  378.  18.  Fenton  v.  Reed,  4  Johns.  (N.  Y.) 

16.  Gordon  v.  Gordon,  141  III.  160,  52,  4  Am.  Dec.  244;  State  v.  Patterson, 

30  N.  E.  446,  33  A.  S.  R.  294,  21  24  N.  C.  346,  38  Am.  Dee.  699. 

L.R.A.  387.  19.  Farley  v.  Farley,  94  Ala.  501, 

Note:  79  A.  S:  R.  378.  10  So.  646,  33  A.  S.  R.  141;  Browning 

16.  Rhea  v.  Rhenner,  1  Pet.  105,  7  v.  Browning,  89  Kan.  98, 130  Pac.  852, 
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held  that  a  marriage  is  not  binding  to  which  the  husband  was  induced 
to  consent  by  the  fraudulent  misrepresentation  of  the  woman  that 
she  had  previously  given  birth  to  a  child  of  which  he  was  the  father 
and  which  she  exhibited  to  him,  when  in  truth  such  child  was  not 
her  offspring.**  Deception  as  to  the  identity  of  a  person,  artful  prac- 
tices and  devices,  used  to  entrap  young,  inexperienced  or  feeble-minded 
persons  into  the  marriage  contract,  especially  when  employed  or 
resorted  to  by  those  occupying  confidential  relations  to  them,  and 
where  the  contract  is  not  subsequently  ratified,  are  proper  cases  for 
the  consideration  of  the  court.  But,  generally  speaking,  concealment 
or  deception  by  one  of  the  parties  in  respect  to  traits  or  defects  of 
character,  habits,  temper,  reputation,  bodily  health  and  the  like  is 
not  sufficient  ground  for  avoiding  a  marriage.  The  parties  must  take 
the  burden  of  informing  themselves,  by  acquaintance  and  satisfactory 
inquiry,  before  entering  into  a  contract  of  the  first  importance  to 
themselves  and  to  society  in  general.^ 

37.  Unchastity.-— Chastity  is  not  a  requisite  to  the  validity  of  a 
marriage,*  and  it  must  be  regarded  as  settled  by  the  weight  of  authority 
that  a  marriage  is  not  ordinarily  rendered  invalid  because  of  the  con- 
cealment by  a  woman  of  her  previous  unchastity.'  In  England  there 
are  decisions  to  the  effect  that  the  concealment  by  a  woman  of  her 
pregnancy  by  a  stranger  at  the  tune  of  marriage  does  not  invalidate 
the  marriage,^  but  in  this  country  the  rule  is  apparently  well  settled 
that  pregnancy  before  marriage,  concealed  from  the  husband,  who 
has  not  previous  to  the  marriage  sustained  improper  relations  with  the 
wife,  is  a  fraud  which  is  a  sufficient  ground  for  divorce,  or  for  the 
annulment  of  the  marriage.*  Where,  however,  a  man  marries  a 
woman  whom  he  has  debauched  before  marriagje  and  whom  he  kiiows 
to  be  pregnant,  the  marriage  will  not  be  annulled  on  the  ground 

Ann.   Cas.  1914C  1288,  L.R.A.1916C  N.  E.  181,  L.R.A.1916F  626;  Bryant 

737;  Di  Lorenzo  v.  Di  Lorenzo,  174  v.  Bryant,  171  N.  C.  746,  88  S.  E. 

N.  Y.  467,  67  N.  E.  63,  96  A.  S.  R.  147,  L.R.A.1916E  648;  Vamey  v.  Var- 

609,  63  L.RJV.  92.  ney,  62  Wis.  120,  8  N,  W.  739,  38 

Note:  12  Eng.  Rul.  Cas.  736.  Am.  Rep.  726;  Williams  v.  Williams, 

And  see  Contractts,  vol.  6,  p.  630  63  Wis,  68,  23  N.  W.  110,  63  Am.  Rep. 

et  seq.;  Fraud  akd  Dbceit,  vol.  12,  263. 

pp.  231,  272.  Note:  L.R.A.1916E  663  et  seq. 

20.  Di  Lorenzo  v.  Di  Lorenzo,  174  4.  Note:  Ann.  Cas.  1914C  1296. 

N.  Y.  467,  67  N.  E.  63,  96  A.  S.  R.  5.  Frith   v.  Frith,  18  Ga.  273,  63 

609,  63  L.R.A.  92.  Am.  Dec  289;  Harrison  v.  HaniBon, 

1.  Lewis  V.  Lewis,  44  Minn.  124,  46  94  Mich.  659,  64  N.  W.  275,  34  A. 
N.  W.  323,  20  A.  S.  R.  659,  9  L.R.A.  S.  R.  364;  Bryant  v.  Br>'anl,  171  N.  C, 
606.  746,  88  S.  E.  147,  L.R.A.1916E  648; 

2.  Note:  Ann.  Cas.  1914C  1291.  Allen's  Appeal,   99   Pa.   St.   196,  44 

3.  Browning  v.  Browning,  89  Kan.  Am.  Rep.  101. 

98,   130  Pac.   862,  Ann.   Cas.   1914C       Notes:    L.R.A.1916E    650    et    seq.; 
1288  and  note,  L.R. A.1916C  737 ;  Saf-   Ann.  Cas.  1914C  129L 
ford  y.  Safford,  ^24  Mass.  392,  113 
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tliat  he  was  deceived  by  the  false  assurances  of  the  wife  before  mar- 
riage that  he  was  the  father  of  the  child,  and  that  she  had  been 
chaste  with  all  other  men.*  Having  experienced  and  participated  in 
her  incontinence  before  marriage^  he  is  considered  to  be  thereby  suffi- 
ciently apprised  of  her  want  of  chastity  to  deprive  him  of  the  right 
to  complain  that  he  was  deceived  by  her  false  assurances  that  he  was 
the  only  participant  in  her  illicit  intercourse.' 

38b  Dttress.— 'No  marriage  is  valid  to  which  the  parties  have  not 
fully  and  freely  conaented,  and  consent  is  not  free  when  it  is  extorted 
by  violenee  or  threats  of  violence.*  Violence  may  be  physical  or 
moral;  that  ib  to  say^  it  may  consist  ol  the  ooereiqn  of  the  person 
continuing  down  to  the  moment  of  the  celebration  of  tiie  marriage,* 
or  of  the  coercion  ot  die  will  by  aaleeedent  tbffeats  ol  bodily  harm. 
In  the  latter  case,  the  person  is  forced  to  elect  between  consenting  to 
marry  and  exposure  to  the  threatened  evils.  Such  a  forced  consent 
does  not  bind  the  person  who  has  been  constrained  to  choose  tdie 
alternative  of  marriage.*^  The  violence  or  threats  must  be  of  mch 
a  nature  as  to  inspire  a  just  fear  of  great  bodily  harm  in  a  mind  of 
ordinary  firmneas.^^  Hence  it  has  been  held  that  it  will  not  be  con- 
eluded  that  a  man's  consent  was  the  result  of  duress  from  the  fact 
that  at  the  time  he  was  in  custody,  under  proceedings  instituted  against 
him  as  the  father  of  a  bastard  child.**  The  force  or  dujress  must  be 
also  the  directly  inducing  cause  of  entering  into  the  marriage,  and 
if  a  person  although  threatened  with  violence  refuses  to  enter  into 
the  marriage  by  reason  of  such  threats,  and  only  consents  to  the  mar- 
riage after  an  appeal  has  been  made  to  his  honor,  the  marriage  is 
valid." 

6.  Franke  v.  Franke,  3  Cal.  (unrepO    L.ll.A.(N.S.)  803. 

Cas.  656,  31  Pac  671,  18  L.R.A.  375;  Note:  27  L.R.A.(N.S.)  803. 

Crehore  v.  Crehore,  97  Mass.  330,  93  10.  Quealy  v,  Waldron,  126  La.  258, 

Am.  Dec.  98;  Safford  v.  Saflord,  224  52  So.  479,  20  Ann.  Cas.  1374,  2K7 

Mass.  392, 113  N.  E.  181,  LJJ.A.1916P  L.R.A.(N.S.)  803. 

526 ;  Long  v.  Long,  77  N.  C.  304,  24  11.  Quealy  v.  Waldron,  126  La.  258» 

Am.  Rep.  449;  McCuIIocb  v.  McCnl-  52  So.  479,  20  Ann.   Cas.  1374,  27 

loch,  69  Tex.  682,  72  S,  W.  893,  6  L.R.A.(N.S.)     803;     Wimbrough     v. 

A.  S.  R.  96,  Wimbrongh,  125  Md.  619,  94  Atl.  168, 

Note:  Ann.  Cas.  1914C  1294.  Ann.  Cas.  1916E  920;  Bryant  v.  Bry- 

7.  Franke  v.  Franke,  3  Cal.  (unrep.)  ant,  171  N.  C.  746,  88  S.  E.  147,  L.R.A. 
Cas.  656,  31  Pac.  671,  18  L.R.A.  375.  1916E  648. 

Note:  Ann.  Cas.  1914C  1272.  Note:  27  L.R.A-(N.S.)  803. 

8.  Quealy  v«  Waldron,  126  La.  258,  Generally  as  to  wbat  constitutes 
52  So.  479,  20  Ann.  Cas.  1374,  27  duress,  and  the  effect  thereof,  see  Dn- 
L.R.A.(N.S.)  803.  ress,  vol.  9,  p.  711  et  seq. 

Notes:  79  A.  S.  R,  370;  27  L.RJL.  12.  Jackson  v.  Winne,  7  Wend.  (N, 

(N.S.)   803;  12  Eng.  Rul.  Cas.  736.  T.)   47,  22  Am^  Oec.  563. 

9.  Quealy  v.  Waldxon^  126  La.  25B,  IS.  Notes:  9  LA.A,  505;  27  L.R.A. 
52  So.  479,  20  Ann.   Cas.   1374,   27  (N.g.)  803. 
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IV.  Presumptions 

39.  In  General. — The  law  and  public  policy  favor  matrimony,** 
and  when  the  celebration  of  a  marriage  is  once  shown,  the  contract 
of  marriage,  the  capacity  of  the  parties,  and,  in  fact,  everything  neces- 
sary to  the  validity  of  the  marriage,  in  the  absence  of  proof  to  the 
contrary,  will  be  presumed.**  It  will  be  presumed  that  the  person 
assuming  to  officiate  at  the  ceremony  was  authori^d  to  perform  it,** 
and  that  a  license  was  properly  issued.*'  This  presumption  of  legality 
is  said  to  be  one  of  the  strongest  known  to  the  law,*®  especially  where 
the  legitimacy  of  children  is  involved,**  for  the  law  presumes  morality, 
and  not  immorality;  marriage,  and  not  concubinage;  legitimacy,  and 
not  bastardy.** 

40.  In  Favor  of  Subsequent  Marriage. — The  usual  presumption  of 
law  is  that  a  fact  continuous  in  its  nature,  such  as  majrriage,  continues 

14.  Note:  89  A.  S.  R.  196.  121;  Pratt  v.  Pier««,  36  Me.  448,  58 

16.  Gaines  v.  New  Orleans,  6  Wall,   Am,  Dec.   758;   Schaffer  v.  Richard- 
642,  18  U.  S.  (L.  ed.)  950;  Goset  v.   son,  125  Md.  88,  93  Atl.  391,  L.R.A. 
Goset,  112  Ark.  47,  164  S.  W.  759,   1915E  186;  State  v.  Bobbins,  28  N.  C. 
L.R.A.1916C  707;  Hunter  v.  Hunter,   23,  44  Am.  Dec.  64;  Megginson'a  Eb- 
111  Cal.  261,  43  Pac.  756,  52  A.  S.  R.   tate,   21   Ore,   387,   28   Pao.   388,   14 
180,  31  L.R.A.  411;  Pittinger  v.  Pittin-   L.B.A.  540  and  note;  In  re  Sloan,  50 
ger,  28  Colo.  308,  64  Pac.  195,  89  A.   Wash.    86,    96    Pac.    684,    17   L.R.A, 
g.  R.  193;  Murchison  v.  Green,  128    (N.S.)  960. 
Ga.  339,  57  S.  E.  709, 11  L.R.A.{N.S.)       Note:    16   L.R.A.(N.S,)    100. 
702;  Johnson  v.  Johnson,  114  111.  611,       And  see  supra,  par.  21. 
3  N.  E.  232,  55  Am.  Rep.  883 ;  Cart-       17.  Nofire  v.  United  States,  164  U.  S. 
Wright  V.  McGown,  121  111.   388,  12   657,  17  S.  Ct.  212,  41  U.  S.  (L.  ed.) 
N.  E.  737,  2  A.  S.  R.  105;  Potter  v.  588:  Schaffer  v.  Richardson,  125  Md. 
Clapp,  203  111.  592,  68  N.  E.  81,  96  88,  93  Atl.  391,  L.R.A.1915E  186  and 
A.  S.  R.  322;  Smith  v.  Fuller,  138  la.   note;    People    v.    Schoonmacker,    117 
91,  115  N.  W.  912,  16  L.R.A.(N.S.)    Mich.  190^  75  N.  W.  439,  72  A.  S.  R. 
98;  Schaiffer  v.  Richardson,  125  Md.   560. 
88,  93  Atl.  391,  L.R.A.1915E  186  and       Note:  14  L.R.A.  541. 
note;  Turner  v.  Williams,  202  Mass.       18.  In  re  Kash,  21  Mont.  170,  53 
500,  89  N.  E.  110,  132  A.  S.  R.  511,  Pac.  312,  69  A.  S.  R.  649. 
24  L.R.A.(N.S.)  1199;  Lando  v.  Lan-       Notes:  72  A.  S.  R.  562;  89  A.  S. 
do,  112  Minn.  257,  127  N.  W.  1125,  R.  198;  34  L.R.A.(N.S.)  940. 
30  L.R.A.(N.S.)  940;  In  re  R^sh,  21       19.  Cartwright  v.  McGown,  121  HI. 
Mont.  170,  53  Pac.  312,  69  A.  S.  R.   388,  12  N.  E.  737,  2  A.  S.  R.  105; 
649;  Megginson's  Estate,  21  Ore.  387,  Johnson  v.   Johnson,  30  Mo.   72,   77 
28   Pac.   388,  14  L.R.A.  540 ;    In   re  Am.  Dec.  598 ;  Megginson's  Estate,  21 
Sloan,  50  Wash.  86,  96  Pac.  684,  17   Ore.  387,  28  Pac.  388,  14  L.R.A.  540. 
L.R.A.(N.S.)  960;  Suter  v.  Suter,  68    "   20.  Pittinger  v.  Pittinger,  28  Colo. 
W.  Va.  690,  70  S.  E.  705,  Ann.  Cas.   308,  64  Pac.  195,  89  A.  S.  R.  193; 
1912B  405.  Schaffer  v.  Richardson,  125  Md.  88,  93 

Notes:  72  A.  S.  R.  562;  14  L.R.A.  Atl.  391,  L.R.A.1915E  186;  In  re 
540;  16  L.R.A.(N.S.)  98-100;  ,34  Sloan,  50  Wash.  86,  96  Pac.  684,  17 
L.R.A.(N.S.)  940;  17  Ann.  Cas.  680.  L.R.A:(N.S.)  960. 

16.  Patterson  v.  Gaines,  6  How.  550,       Notes:  89  A.  S.  R.  198;  34  L.R.A. 
12   U.    S.    (L.   ed.)    553;    Goshen    v.    (N.S.)  940;  17  Ann.  Cas.  68a. 
Stonington,  4  Conn.  209,  10  Am.  Dec. 
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after  its  existence  is  once  shown,^  but  the  pxe9finii>tioti  in  favor  of  the 
validity  of  a  marriage  attaches  with  full  force  to  the  latest  xaarriage,^ 
and  the  presumption  of  the  continuance  of  the  first  marriage,  based 
upon  the  naked  fact  that  it  was  solemnised ,  is  not  equ^  in  probatiye 
force  to  the  presumption  in  favor  of  the  legality  of  the  sid^sequent 
marriage.*  This  is  based  on  the  doolrine  that  the  presuu^ion  of 
innocence,  morality  and  legitimacy  will  counterbalance  and  prepon- 
derate agumst  the  presumption  oi  ooatinuance  of  the  former  relations.^ 

41.  Agiaisat  Impediyieat  Generally.— *When  a  marriage  haa  been 
consummated  in  accordance  with  the  forms  of  law,  it  is  presumed 
that  no  legal  impediments  existed  to  the  parties  entering  into  such 
marriage,'^  and  the  fact,  if  shown,  that  either  or  both  of  the  parties 
have  been  previously  married,  and  that  such  wife  or  husband  of  the 
first  marriage  is  still  living,  does  not  destroy  the  prima  facie  legality 
of  the  last  marriage.  The  presumption  in  such  a  case  is  t^at  the 
former  marriage  has  been  legally  diss(dved,*  and  the  burden  that  it 
has  not  rests  upon  the  party  seeking  to  impeach  the  last  marriage.' 

42.  Death  of  Former  Speose^ — ^The  general  presumption  is  that  the 
life  of  a  person  continues  for  seven  years  after  he  is  last  heard  from, 
and  that  his  death  is  presumed  after  the  lapse  of  that  time,*  but  where 
the  presumption  of  the  validity  of  a  marriage,  arising  from  the  per- 
formance  of  a  ceremony,  conflicts  with  the  presumption  of  the  con- 
tinued life  of  a  former  spouse  of  one  of  the  parties,  if  neither  is  aided 

1.  Wallace  v.  Pereles,  109  Wis.  316,  3  N.  E.  232,  55  Am.  Rep.  883 ;  Schaffer 
85  N.  W.  371,  83  A.  S.  R.  8^,  63  v.  RichardBon,  125  Md.  88,  93  Atl.  391, 
L,R.A.  644.  L.R.A.1915E  186. 

NoteB:    le   L.R.A.(N.S.)    101;    17  Notes:    16    L.R.A.(N.S.)    98;    34 

Ann.  Cas.  681.  L.R.A.(N.S.)  940. 

2.  Smith  V.  Smith,  1  Tex.  621,  46  6.  Goset  v.  Goset,  112  Ark,  47,  164 
Am.  Dec.  121;  In  re  Sloan,  50  Wash.  S.  W.  759,  L.R.A.1916C  707;  Shepard 
S6,  96  Pac.  684,  17  L.R.A.(N.S.)  960.  ▼.  Carter,  86  Kan.  126,  119  Pac.  588, 

Notes:  19  A.  S.  R.  409;  16  L.R.A.  38  L.R.A.(N.8.)  668;  Schaifer  v. 
(N.S.)  98;  34  L.R.A.(N.S.)  940;  Richardson,  125  Md.  88,  93  AtL  391, 
L.R.A.1915E  186.  L.R.A.1915E  186. 

S.  Pittinger  v.  Pittinger,  28  Colo.  Notes:  16  L.R.A.(N.S.)J98;  L.R.A. 
308,  64  Pac.  195,  89  A.  S.  R.  193;   1915E  187. 

Rieard  v.   Ricard,   143   la.   182,   121       7.  Schaffer  v.  Richardson,  125  Md. 
N.  W.  525,  136  A.  S.  R.  763,  20  Ann.  88,  93  AtL  391,  L.R.A.1915E  186. 
Cas.  1346,  26  L.R.A. (N.S.)  500.  8   Johnson  v.  Johnson,  114  111.  611, 

Notes:  19  A.  S.  R.  409;  16  L.R.A.  3  N.  E.  232,  55  Am.  Rep.  883;  Smith 
(N.S.)  105;  34  L.R.A.(N.S.)  940;  17  v.  Puller,  138  la.  91,  115  N.  W.  912, 
Ann.  Cas.  681.  16  L.R.A.(N'.S,)  98;  Alabama,  etc.,  R. 

4.  Hnnter  v.  Hunter,  111  Cal.  261,  Co.  ▼.  Beardsley,  79  Miss.  417,  30  So. 
43  Pac.  756,  52  A.  8.  R.  180,  31  L.R.A.  660,  89  A.  S.  R.  660;  In  re  McCnus- 
411;  Schaffer  v.  Richardson,  125  Md.  land,  213  Pa.  St.  189,  62  Atl.  780,  110 
88,  93  Atl.  391,  L.R.xV.1915E  186.       A.  S.  R.  540. 

Notes:  57  Am.  Rep.  456;  14  L.R.A.  Notes:  67  Am.  Rep.  456;  89  A.  S. 
642;  17  Ann.  Cas.  680.  R.  199. 

5.  Johnson  v.  Johnson,  114  HI.  611,       And  see  t^BA9H,  vol.  8,  p.  708  et  scq. 
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by  proof  of  facts  or  oircuinstaiices  corroborating  it,  the  presumption 
of  the  validity  of  the  second  marriage  will  prevail  over  the  presump- 
tion of  the  continuance  of  the  life  of  the  former  spoujse  although  the 
full  seven  years  has  not  elapsed.^  It  has  been  held  that  where  a 
wife  is  deserted  by  her  husband  and  he  is  unheard  of  for  some  time, 
she  is  under  no  duty  to  ascertain  his  whereabouts  before  remarrying. 
It  is  the  duty  of  the  husband  to  keep  her  advised  of  his  whereabouts 
and  she  has  a  right  to  believe  from  his  silence  for  the  requisite  time 
that  he  is  dead.^^  While  the  law  does  not  r^se  any  parasaiiiption  as 
to  the  time  when,  within  the  seven  years,  the  death  in  fact  oceurred,^^ 
still  if  the  full  period  has  elapsed  at  the  time  the  question  is  raised  it 
may  well  be  presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
to  have  taken  place  before  the  second  marriage.^'  A  statute  presum- 
ing a  death  in  favor  of  remarriage,  where  a  man  abandons  his  wife 
and  resides  beyond  the  limits  of  the  state  for  five  successive  years 
without  being  known  to  his  wife  to  be  living  during  that  time,  does 
not  apply  where  he  is  shown  to  have  been  within  the  state  during  the 
five-year  period,  although  his  wife  did  aot  see  him.**  The  presump- 
tion of  death  will  not  be  indulged  for  the  benefit  of  one  who  deserts 
his  former  spouse,  removes  from  the  jurisdiction,  and  again  mar- 
ries,*^ for  he  cannot  thus  create  an  absence  and  then  invoke  the  pre- 
sumption of  innocence  to  destroy  the  presumption  of  continuing  life.** 
43.  Divorce  from  Former  Spouse. — Where  it  appears  that  the  par- 
ties to  a  prior  marriage  were  living  at  the  time  of  a  subsequent  mar- 

9.  Goset  v.  Goaet,  112  Ark.  47,  164  73  Pa<5.  1000,  98  A.  S.  R.  51. 
S.  W.  759,  L.R.A.1916C  707 ;  Hunter       Note :  17  Ann.  Cas.  682. 

V.  Hunter,  111  Cal.  261,  43  Pac.  756,  11.  Johnson  v.  Johnaon,  114  III  611, 

52  A.  S.  R.  180,  31  L.R.A.  411;  Murchi-  3  N.  E.  232,  55  Am.  Rep.  883;  Smitii 

son  V.  Green,  128  Ga.  339, 57  S.  B.  709,  v.  FuUer,  138  la.  91,  115  N.  W.  912, 

11  L.R.A.(N.S.)  702;  Johnson  v.  John-  16  L.R.A.(N.S.)  98;  In  re  McCausland, 

son,  114  lU.  611,  3  >^.  E.  232,  65  Am.  213  Pa.  St.  189,  62  Atl.  780, 110  A.  S. 

Rep.  883;  Smith  v.  FuUer,  138  la.  91,  R.  540. 

115  N.  W.  913,  16  L.R.A.(N.S.)  98;  12.  Johnson  v.  Johnson,  114  111.  611, 

Shepard  v.  Carter,  86  Kan.  125,  119  3  N.  E.  232,  55  Am.  Rep.  883;  Kelly 

Pac.  533,  SB  L.R.A.(N.S.)  668;  Kelly  y.  Drew,  12  Allen  (Mass.)  107,  90  Am. 

v.  Drew,  12  Allen  (Mass.)  107,  90  Am.  Dec.  138;  In  re  McCausland,  213  Pa. 

Dec.   138;    Alabama,   etc.,  R.   Co.  v.  St.  189,  62  Atl.  780,  110  A.  S.  R.  540. 

Beardsley,  79  Miss.  417,  30  So.  660,  89  Note:  16  L.R.A.(N.S.)  105. 

A.  S.  R.  660 ;  Sneathen  v.  Sneathen,  13.  Goset  v.  Goset,  112  AA.  47,  164 

104  Mo.  201, 16  S.  W.  497,  24  A.  S.  R.  S.  W.  759,  L.R.A.1916C  707. 

326;  Vreeland  v.  Vreeland,  78  N.  J.  14.  Parker  v.  State,  77  Ala.  47,  54 

Eq.  256,  79  AtL  336,  34  L.R.A.(N.S.)  Am.  Rep.  43;  Com.  v.  Thompson,  6 

940;  In  re  McCausland,  213  Pa.  St  Allen  (Mass.)  591,  83  Am.  Dec.  653; 

189,  62  Atl.  780, 110  A.  S.  R.  540.  Williams  v.  WiUiams,  63  Wis.  58,  23 

Notes:  57  Am.  Rep.  456;  89  A.  S.  N.  W.  110,  53  Am.  Rep.  253. 

R.    199;    16    L.R.A.(N.S.)    98,    105;  Notes :  89  A.  S.  R.  202 ;  17  Ann*  Cai. 

L.R.A.1913E  187 ;  17  Ann.  Cas.  682.  662. 

And  see  supra,  par.  35.  16.  Note :  89  A.  S.  R.  202. 

10.  In  re  Harrington,  140  CaL  244, 
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riage  of  one  of  the  parties  to  a  third  peroon,  it  will  be  presumed  that 
the  diaability  of  the  prior  marriage  had  been  removed  by  a  divorce 
before  the  time  of  the  second  marriage  in  the  absence  of  any  counter- 
vailing evidence  w  o<NTob<Mrating  droumstances.^^  However,  it  has 
been  held  that  theire  must  be  somethipg  based  on  the  acts  and  conduct 
of  both  parties  to  the  former  marriage  inconsistent  with  the  con- 
tinuance of  such  marriage  before  a  presumption  of  its  dissolution  by 
divorce  will  be  presumed.  Under  this  rule,  when  the  parties  to  a 
second  marriage  live  in  the  locality  where  the  first  wife  resides,  and 
the  two  wives  mingle  socially  without  protest  or  comment  on  the  part 
of  the  first,  the  presumption  should  be  indulged;  ^'  and  so  it  will  be 
where  both  parties  to  a  marriage  contract  subsequent  marriages.^^ 

44.  Force  of  Presmnption  and  Evidence  to  Overcome  It. — ^It  is 
generally  held  that  there  can  be  no  absolute  presumption  against  the 
continuance  of  the  Life  of  one  party  to  a  marriage,  in  order  to  estab- 
lish the  innocence  of  the  other  party  to  a  subsequent  marriage ;  much 
less  can  there  be  a  rigid  presumption  of  a  dissolution  of  the  first  mar- 
riage by  divorce,  in.  order  to  make  out  such  innocence.*'  That  the 
presumption  of  innocence  is  not  so  much  stronger  than  any  other  as 
to  compel  the  assumption  of  death  or  divorce  in  order  to  infer  its 
existence  becomes  apparent  when  applied  baldly  to  every  conceivable 
state  of  facts.  A  marriage  could  not  be  ruled,  as  a  matter  of  law,  to 
be  valid  by  reason  (rf  the  presumption  of  innocence,  if  other  evidence 
showed  that  a  month  or  a  day  before  its  solemnization  one  of  the 
parties  was  living  with  a  legal  and  youthful  spouse  of  good  health  and 
nondangerous  employment.**  Therefore  in  case  there  is  a  conflict  of 
presumptions,  it  would  appear  more  reasonable  that  that  one  should 
yidd  which  has  the  least  probability  to  sustain  it,  rather  than  that 
the  one  in  favor  of  innocence  and  of  the  validity  of  the  subsequent 
marriage  should  prevail.*  Still  presumptions  of  this  class,  while  not 
conclusive,  are  sufficient,  in  general,  to  shift  the  burden  of  proof.* 

'     16.  Goset  r.  Qoset,  112  Ark.  47, 164  500,  89  N.  E.  110, 132  A.  S.  R.  511,  24 

S.  W.  769,  L.B.A.1916C  707;  Potter  L.B.A.(N.S.)  1199. 

V.  Cktpp,  20a  lU.  592,  68  N«  E.  81,  96       Notes:  89  A.  S.  B.  204;  16  L.R.A. 

A.  S.  R.  322;  Blanehard  v.  Lambert,    (N.S.)  98. 

43  la.  228,  22  Am.  Bep.  246;  Shepard       SO,  Turner  v.  Williams,  202  Mass. 

V.  Carter,  86  Kan.  125,  119  Pac.  533,  500,  89  N.  E.  110,  132  A.  8.  B.  511, 

38  L.RJL.(N.S.)  568;  Alabama,  etc.,  .24  L.R.A.(N.B.)  1199. 

R.  Co.,  T.  Beardsley,  79  Miss.  417,  30       1.  Notes:  89  A.  8.  R.  205;  16  L.R.A. 

So.  660,  89  A.  8.  R.  660.  (N.S.)  98. 

Notes:  89  A.  8.  R.  199;  14  L.R.A.  2.  Hnnter  v.  Hunter,  111  Cal.  261, 
542;16L.F.A.(N.S.)98;L..BJL.1»15B  43  Pac.  756,  53  A.  8.  R.  180,  31 
187;  17  Ann.  Cas.  683.  L.R.A.  411;  Johnson  v.  Johnson^  114 

17.  Note:  89  A.  8.  R.  202.  111.  611,  3  N.  E.  232,  55  Am.  Rep. 

18.  Blanchard  v.  Lambert,  43  la.  883;  Schaffer  v.  Richardson,  125  Md. 
228,  22  Am.  Rep.  245.  88,   93   Atl.   391,   L.tt.A.19l5£   186 : 

Note :  89  A.  8.  R.  202.  Turner  v.  Williams,  202  Mass.  500,  89 

19.  Turner  v.  Williams,  202  Mass.   N.  E.  110, 132  A.  8.  R»  511,  24  L.R.A. 
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The  presumption,  which  inoreaflee  in  strength  with  the  lapse  of  time,* 
can  only  be  overcome  by  clear  and  convincing  evidence  to  the  con- 
trary,* and  the  evidence  to  overcome  it  must  be  especially  strong  after 
the  lapse  of  a  great  many  years.*  To  overcome  the  prima  facie  case 
established  by  the  showing  of  a  subsequent  marriage,  proof  of  a 
former  marriage  is  required,  and  also  evidence  from  which  it  may 
be  concluded  that  it  has  not  been  dissolved  by  death  or  divorce.* 
Mere  proof  of  a  prior  marriage  and  that  one  party  had  not  obtained 
a  divorce  is  not  sufficient,'  for  the  other  might  have  obtained  such 
divorce  and  left  him  or  her  free  to  contract  the  second  marriage.* 
45.  Relation  Meretricious  in  Inception. — ^If  cohabitation  between  a 
man  and  a  woman  is  shown  to  have  been  illicit  in  its  inception,  in  the 
absence  of  proof  to  the  contrary,  the  illicit  relation  will  be  presumed 
to  have  continued  throughout  the  period  of  cohabitation,*  but  this 
presumption  is  not  conclusive.^*  In  other  words,  the  presumption 
that  a  cohabitation  meretricious  in  its  origin  continues  to  be  of  that 
character  may  be  rebutted  and  proved  to  have  become  matrimonial, 
and  a  lawful  common  law  marriage  established.**  The  change  may 
be  established  by  circumstantial  evidence,**  but  the  circumstances 

(N.S.)  1199;  In  re  McCausland,  213  note;  Potter  v.  Clapp,  203  HI.  592,  68 

Pa.  St.  189,  62  Atl.  780,  110  A.  S.  R.  N.  E.  81,  96  A.  S.  R.  322. 

640.  Note :  19  A.  S.  R.  409. 

Note :  89  A.  S.  R.  204.  8.  Potter  v.  Clapp,  203  111.  592,  68 

3.  Pittinger  v.   Pittinger,  28   Colo.  N.  E.  81,  96  A.  S.  R.  322, 
308,  64  Pac.  195,  89  A.  S.  R  193 ;  Hiler  Note :  89  A.  S.  R.  209. 

V.  People,  156  111.  511,  41  N.  E.  181,  47  9.  Drawdy  v.  Hesters,  130  Ga.  161, 

A.  S.  R.  221;  Schaffer  v.  Richardson,  60  S.  E.  451,  15  L.R.A.(N.S.)   190; 

125  Md.  88,  93  Atl.  391,  L.R.A.1915E  Cartwright  v.  McGown,  121  III.  388, 12 

186;  In  re  Pickens,  163  Pa.  St.  14,  29  N,  E.  737,  2  A.  S.  R.  105;  Potter  v. 

Atl.  875,  25  L.R.A.  477.  Clapp,  203  111.  592,  68  N.  E.  81,  96  A. 

Note:  16  L.R.A.(N.S.)  99.  S.  R.  322;   Atlantic   City  R.   Co.  v. 

4.  M^ginson's  Estate,  21  Ore.  387,  Goodin,  62  N.  J.  L.  304,  42  Atl.  333, 
28  Pac.  388,  14  L.R.A.  540.  72    A.    S.    R.    652,    45    L.R.A.    671 ; 

5.  Sy  Joe  Lieng  v.  Sy  Quia,  228  U.  Badger  v.  Badger,  88  N!  Y.  546,  42 
S.  335,  33  S.  Ct.  514,  57  U.  S.  (L.  ed.)  Am.  Rei>.  263;  Reading  Fire  Ins.,  etc., 
862 ;  In  re  Pickens,  163  Pa.  St.  14,  29  Co.'s  Appeal,  113  Pa.  St.  204,  6  Atl. 
Atl.  875,  25  L.R.A.  477.  60,  57  Am.  Rep.  448;  Williams  v.  WiU 

6.  Johnson  v.  Johnson,  114  111.  611,  hams,  46  Wis.  464, 1  N.  W.  98,  32  Aju. 
3  N.  E.  232,  55  Am.  Rep.  883;  Cart-  Rep.  722. 

Wright  V.  McGown,  121  111.  388,  12  N.  Notes:  67  Am.  Rep.  456-462;  19  A. 

E.  737,  2  A.  S.  R.  105;  Smith  v.  Fuller,  S.  R.  409;  79  A.  S.  R.  811;  124  A.  S. 

138  la.  91,  115  N.  W.  912,  16  L.R.A.  R.  114;  6  L.R.A.  707;  14  L.R.A.  364; 

(N.S.)  98;  Schaffer  v.  Richardson,  125  L.R.A.1915E  77. 

Md.  88,  93  Atl.  391,  L.R.A.1915E  186;  10.  White  v.  White,  82  CaL  427,  23 

In  re  Sloan,  50  Wash.  86,  96  Pac.  684,  Pac.  276,  7  L.R.A.  799 ;  Hvnos  v.  Mc- 

17  L.R.A.(N.S.)  960.  Dermott,  91  N.  Y.  451,  43  Am.  Rep. 

Notes:   89  A.  S.  R.  201,  206;   17  677. 

Ann.  Cas.  681.  Note :  14  L.R.A.  364. 

7.  Pittinger  v.   Pittinger,  28  Colo.  11.  Note:  124  A.  S.  R.  114. 

308,  64  Pac.  195,  89  A.  S.  R.  193  and       18.  White  v.  White,  82  CaL  427,  23 
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must  be  aueh  as  to  exclude  ibe  presuioptMin  tbat  the  original  relation 
ooaiinued,  and  to  prove  satiafactorily  that  it  was  changed  to  matri- 
monial uniiHi  by  mutual  oonaent.^'  Veiy  often  the  changed  character 
of  the  cohaUtatioa  is  indicated  by  facts  ajad  circumstances  which 
eiq[>lain  the  cause  and  locate  the  period  of  the  change,  so  that  in  spite 
of  the  illicit  origin  the  subsequent  interoourse  is  deemed  matri- 
monial.^^ Such  is  evideaced  by  a  lawful  marriage  between  the  par- 
ties,^^  or  by  an  agreement  to  take  e^oh  other  as  husband  and  wife.^* 
But  a  change  may  also  occur,  and  be  satisfactorily  established,  although 
the  precise  time  or  occasion  cannot  be  clearly  ascertained.  If  the 
facts  show  that  there  was  or  must  have  been  a  change,  that  the  illicit 
b^inning  has  become  transformed  into  a  cohabitation  matrimonial 
in  its  character,  it  is  not  impecative  that  the  court  should  be  able 
to  say  predsely  when  or  exactly  why  the  change  occurred«^^ 

y.  Prooj  of  IVIabriaqb 

In  General 

46.  Nature  of  Proof. — The  general  doctrine  unquestionably  is  that 
circumstantial  evidence  is  always  competent,  and  in  most  cases  suffi- 
cient proof  of  marriage  in  civil  cases ;  *^  though  it  is  usually  held  that 
such  evidence  is  not  sufficient  in  actions  for  criminal  conversation,^^ 

i 

Pac.  276,  7  L.B.A.  799;  Drawdy  v.  Pac.   276,  7  L.R.A.   799;   Badger  v. 

Hesters,  130  Ga.  161,  60  S.  E.  451, 15  Badger,  88  N.  T.  546,  42  Am.  Rep. 

L.R.A.(N.S.)  190;  Potter  v.  Clapp,  203  263. 

lU.  592,  68  N.  E.  81,  96  A.  S.  R.  322.  Notes:  124  A.  S.  R.  116;  L.R.A. 

Note:  L.B.A.1915B  77.  1915E  79. 

IS.  White  V.  White,  82  €a1.  427,  28  18.  White  t.  White,  82  CaL  427,  28 

Pac.  276,  7  L.R.A.  799;  Hynes  v.  He-  Pac.  276,  7  LJI.A.  799;  Renfrou  v. 

Derxnott,  91  N.  T.  451,  43  Am.  Rep.  Renfrou,  60  Kan.  277,  56  Pac.  584, 

677;  Williams  v.  Williams,  46  Wis.  72  A.   S.  R.  350;  Farky   ▼.   Frost- 

464, 1  N.  W.  98,  32  Am.  Rep.  722.  Johnson  Lumber  Co.,  133  La.  497,  63 

Note :  L.R.A.1915E  77.  So.  122,  Ann.  Caa.  1915C  717,  L.R.A. 

14.  Drawdy  v.  Hesters,  130  Oa.  161,  1915A  200;  Camden  v.  Belgrade,  75 
60  8.  E.  451,  15  L.R.A.(N.S.)  190;  Me.  126,  46  Am.  Rep.  364;  Johnson. 
Schuehait  v.  Sehuchart,  61  Kan.  597,  v.  Johnson,  30  Mo.  72,  77  Am.  Dec. 
60  Pac.  311,  78  A.  S.  R.  342,  60  L.R.A.  598;  Richard  v.  Brehm,  73  Pa.  8t. 
180;  Badger  v.  Badger,  88  N.  T.  546^  140,  13  Am.  Rep.  733;  Thompson  v. 
42  Am.  Rep.  263.  Nims,  83   Wis.   261,  53  N.   W.  502, 

Note:  124  A.  S.  R.  115.  17  L.R.A.  847;  Becker  v.  Beeker,  153 

15.  Potter  V.  Clapp,  203  111.  592,  68  Wis.  226,  140  N.  W.  1082,  KRj^.. 
N.  E.  81,  96  A.  S.  R.  322.  1915E  56. 

16.  Michigan  University  v.  McGuck-  Notes:  22  Am.  Dec.  156;  14  L.R.A. 
in,  62  Neb.  489,  87  N.  W.  180,  54  365. 

L.R.A.  917;  Atlantic  City  R.  Co.  v.       19.  Cam*den  ▼.  Belgrade,  75  Me.  126, 

Ooodin,  62  N.  J.  L.  394,  42  AtL  333,  46  Am.  Rep.  364.    See  infra,  par.  63. 

72  A.  S.  R.  652,  45  L.R.A.  671.  And  see  Husbakd  and  Witt,  voL  13» 

Note :  99  A.  S.  R.  175.  p.  1492. 

17.  White  V.  White,  82  Cal.  427,  28 
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or  prosecritions  fcft  bigamy.**  Where  the^e  is  direct  evidenee  readily 
available  tiie  rule  has  been  announced  that  such  evidence  should 
be  used/  but  the^  is  also  authority  for  the  rule  that  circuniBtantial 
evidence  may  be  relied  on  although  direct  evidence  is  readily  avail* 
able.'  However,  if  available  direct  evidence  is  not  used  but  circum- 
stantial evidence  relied  on,  it  seems  that  such  fact  militates  strongly 
against  the  party  offering  it.' 

47.  Record  and  Certificate. — ^Although  a  marriage  may  be  proven 
without  introducing  record  evidence  thereof,^  still  such  evidence  is 
admissible,'  and  a  sworn  copy  of  the  record,  taken  at  the  proper  office 
and  produced  by  the  lawfid  keeper  of  the  records,  may  be  admitted 
as  evidence,  where  the  original  is  produced  in  court,*  or  even  without 
the  production  of  the  original.?  In  addition  to  the  record  it  is  of 
course  necessary  to  identify  the  partis  as  the  persons  mentioned  in 
the  record.*  A  certificate  of  marriage,  when  properly  authenticated, 
may  be  given  in  evidence,^  but  as  this  is  not  a  document  which 
authenticates  itself,  the  signature  of  the  minister  or  priest  should  be 
proved.*®  It  has  been  held,  however,  that  a  marriage  certificate  is 
admissible  in  evidence  without  express  proof  that  it  was  signed  by  the 
priest  who  performed  the  ceremony,  where  it  is  shown  that  the  parties 
were  married  by  a  priest  in  church,  and  there  received  the  certificate,  as 
this  is  evidence  tending  to  show  that  the  signature  attached  thereto, 
purporting  to  be  that  of  the  officiating  priest,  is  genuine ;  and  that  it 
was  he  who  gave  them  the  certificate.**  Likewise  it  has  been  decided 
that  a  paper  purporting  to  be  the  original  certificate  of  marriage  by 
a  rabbi  in  a  foreign  country,  verified  by  the  signature  and  seal  of  the 

T 

4 

20.  State  v.  Hodgskins,  19  Me.  155,  L.R.A.  318;  State  v.  Johnson,  12 
36  Am.  Dec.  742;  Camden  v.  Belgmde,  Minn.  476,  93  Am.  Dee.  241  and  note. 
75  Me.  126,  46  Am.  R^.  364.  6.  Gaines  v.  Belf ,  12  How.  472,  13 

Note:  36  Am.  Dec.  745.  U.  S.  (I^  ed.)  1071. 

And  see  Bigamy,  vol.  3,  p.  808  et  .  7.  State  v.  Kean,  10  N.  H.  347,  34 
seq.  Am.  Dec.  162.     Generally  as  to  the 

1.  Holmes  v.  Holmes^  6  La.  463,  26  admissibility  in  evidence  of  copies  and 
Am.  Dec.  482;  Farley  v;  Frost-John*  transcripts,  see  Evidencs,  voL  10»  p. 
son  lAmiber  Co.,  133  La.  497,  63  So.   1101  et  seq. 

122,    Ann.    Cas.    1915C    717,   L.R.A.  8.  Hiler  v.  People,  156  111.  511,  41 

1915A  200.  N.  E.  181,  47  A.  S.  R.  221;  State  v. 

Notes:  57  Am.  Rep.  452;  124  A.  S.  Kean,  10  N.  H.   347,  34  Am.  Dee. 

B.  105.  162. 

2.  Note:  57  Am.  Rep.  452.  Note:  L.RA.1915E  122,  123. 

S.  Farley  v.  Frost^ohnson  Lumber  9.  Watson  v.  Lawrence,  134  La.  194, 

Co.,  133  La.  497,  63  So.   122,  Ann.  63    So.   873,   Ann.   Cas,   1916A    651, 

Cas.  1915C  717,  L.R.A1915 A  200.  L.R.A.1915E  121  and  note ;  Fratini  v. 

4.  See  supra,  par.  46.  Caslini,  66  Yt.  273,  29  AtL  252^  44 

5.  Gaines  v.  Relf ,  12  How.  472,  13  A.  S.  R.  843  and  note.  And  see  Evi- 
U.  S.  (L.  ed.)  1071;  Hiler  v.  People,  dbnck,  vol.  10,  p.  1132. 

156  lU.  511,  41  N.  E.  181,  47  A.  S.  R.       10.  Note :  44  A.  S.  R.  845. 
221;  Com.  v.  Hayden,  163  Mass.  453,       11.  Fratini  v.  Caslini,  66  Vt  273, 
40  N.  E.  846,  47  A.  S.  R.  468,  28  29  AtL  352»  44  A.  S.  R.  843. 
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official  minietefj  is  admisBible  as  reg  g^to  to  jproye  the  mactiage, 
where  one  of  the  parties  testifies  that  it  was  given  to  her  ai  the  time  of 
the  mairiage.^*  But  it  has  been  declared  that  a  c^ificate  of  mar- 
riage made  many  years  after  marriage  is  inadmissible,  especially  where 
tiiere  was  no  register  of  the  marriage  in  the  cfanrch  records.^* 

48.  Contract  of  Marriage. — ^A  marriage  contract,  which  may  be 
proved  by  the  signature  of  the  parties  or  by  those  who  were  present 
whtti  it  was  executed,^*  is  admissible  not  simply  as  c<M*roboftttive  of 
other  testimony,  but  as  substantial  evidence  of  the  marriage^^*  and 
where,  by  the  rules  of  a  religious  sect,  a  contract  in  writing  is  required 
to  be  entered  into  to  make  a  marriage  valid,  it  has  been  held  that  the 
writing  should  be  produced  to  prove  a  marriage  of  peraona  belonging 
to  that  sect.** 

49.  Oral  Proof  .—A  marriage,  like  any  other  ooniiMt,  maty  be 
proved  by  parol  ,^'  and  the  general  rule  is  thsl  a  ceremonial  marriage 
may  be  proved  by  the  testimony  of  eyewitnesses,^*  without  the  pro- 
duction of  the  marriage  certificate,**  and  without  exj^aming  its 
absence.**  The  objection  that  the  testimony  of  an  eyewitness  in  proof 
of  marriage  without  the  production  of  the  certificate  of  marriage  is 
secondary  evidence  is  considered  of  no  weight  and  is  usually  met  by  the 
statement  that  the  evidence  of  an  eyewitness  is  more  reliable,^  and  that 
record  evidence  is  not  the  best  evidence  *  as  the  record  must  be  sup- 
plemented with  testimony  to  identify  the  parties.*  The  testimony 
of  an  eyewitness  to  be  sufficient  should  disclose  not  only  the  perform- 
ance of  the  ceremony  by  some  one,  but  that  all  the  circumstances 
attending  it  were  such  as  to  constitute  it  a  legal  marriage.  There 
should  be  something  disclosed  by  which  it  may  satisfactorily  appear 
that  the  person  performing  the  ceremony  was  legally  clothed  with 
authority  for  the  purpose.* 

12.  SUte  V,  Behrman,  114  N.  C.  797,  28  N.  C.  23,  44  Am.  Dec.  64. 

19  8.  E.  220,  25  L.R.A.  449.  19.  Smith  v.  Fuller,  138  la.  91,  115 

la.  Gaines  v.  Relf,  12  How.  472,  13  N.  W.  912, 16  L.E.A.(N:S0  98;  Wat- 

U.  S.  (L;  ed.)  1071.  son  v.  Lawrence,  134  La.  194,  63  So. 

14.  Com«  V.  Stump,  53  Pa.  St.  13^  873,  Ann.  Cas.  1916A  651  and  note, 

91  Amu  Dec.  198.  L.R.A.1915E  121. 

Note :  124  A.  8.  Jl.  105.  -   20.  Watson   v.   Lawrence,   134  La. 

16.  State  V.  Behrman,  114  N.  C.  797,  194,  63  So.  873,  Ann.  Cas.  1^16A  651 

19  S.  E.  220,  25  L.R.A.  449.               -  and  note,  L.R.A.1915B  121. 

16.  Note:  22  Am.  Dec.  158.  1,  Cameron  v.  State,  14  Ala.  546, 

17.  Watson   v.  Lawrence,   134  La.  48  Am,  Dec.  Ill;  State  v.  Kean,  10 
194,  63  So.  873,  Ann.  Cas.  1916A  651,  N.  H.  347,  34  Am.  Dec.  162. 
LiR.A.1915E  121.  Notes:  L.R.A.1915E  121;  Ann.  Cas. 

18.  Smith  V.  FuUer,  138  la.  91,  115  1916A  664. 

N.  W.  912,  16  L.R.A.(N.S.)  98;  Wat-       2.  Note:  L.R.A.1915E  12L 
son  V.  Lawrence,  134  La.  194,  63  So.       8.  See  supra,  par.  47. 
873,  Ann.  Cas.  1916A  651  and  note,       4.  State  v.  HodgskiAB,  19  Me.  155, 
LJl.AJ.915E  121;   State  v.  Robbins,   36  Am.  Dec.  742. 
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50.  TestimoAy  of  Parties,  Officiating  Qffi^jer,  and  Others.— The 

rule  that  the  testimony  of  eyewitnesses  to  a  marriage  ceremony  la 
competent  to  prove  the  marriage  without  the  production  of  the  certifi- 
cate of  marriage  or  accounting  for  its  nonproduction  is  applied  in 
numerous  cases  holding  that  the  testimony  of  either  of  the  parties 
to  the  marriage  is  admissible  to  prove  the  .marrii^e.*  The  testimony 
of  one  of  the  parties  is  perhaps  of  a  high^  nature  than  that  of  a  mere 
eyewitness,  who  may  be  mistaken  as  to  the  occurrence,  the  identity 
of  Hie  parties,  or  their  capability  to  contract  marriage.*  So  the  testi- 
mony of  the  clergyman  or  other  official  performing  the  eer^ociony  of 
marriage  is  considered  competent  to  prove  the  marriage.'  A  marriage 
inay  also  be  proved  by  the  testimony  of  an  eyewitness  Qther  than  on^ 
of  the  parties  or  the  officiating  clergyman.® 

51.  Declarations  and  Admiaaions  Generally.-^In  civil  suits,  the 
declarations  and  admissions  of  the  husband  or  wife  axe  generally 
admissible  to  prove  their  marriage.*  They  are  admissible,  not  as 
hearsay  evidence,  but  as  being  original  evidence  of  facts  from  which 
the  marriage  may  be  inferred.  They  are  part  of  the  res  gestae,  and 
as  such  admissible.*^    They  must  be  made,  however,  during  the  con- 

6.  Stai^  V.  JoIm8(«i,  43  Colo.  243,  8.  Patterson  v.  Gaines,  6  How.  550, 

96  Pac  930, 127  A.  S.  R.  114, 16  Ann.  12    U.    S.    (L.    ed.)    553;    Arthur   v. 

Cas.  868,  16  L.R.A.(N.S.)  674;  State  Broadnax,  3  Ala.  557,  37  Am.  Dec. 

v.  Hughes,  35  Kan.  626,  12  Pac.  28,  707;  State  v.  Kean,  10  N.  H.  347,  34 

57  Am.  Rep.  195;  Jenkins  v.  Jenkins,  Am.  Dec.  162;  In  re  Sloan,  50  Wash. 

83  Ga.  283,  9  S.  E.  541,  20  A.  S.  R.  86,  96  Pac.  684,  17  L.R.A.(N.S.)  960. 

316;  Smith  v.  Fuller,  138  la.  91,  115  Notes:  22  Am.  Dec.  158;  Ann.  Cas. 

N.  W.  912,  16  L.R.A.(N.S.)  98;  Wat-  1916A  655. 

son  V.  Lawrence,  134  La.  194,  63  So.  9.  Jewell  ▼.  Jewell,  1  How.  219,  11 
873,  Ann.  Cas.  1916 A  651  and  note,  U.  S.  (L.  ed.)  108;  Teter  y.  Teter,  101 
L.R.A.1915E  121;  Com.  v.  Hayden,  Ind.  129,  51  Am.  R^.  742;  Smith  v. 
163  Mass.  453,  40  N.  E.  846,  47  A.  S.  Ftdler,  138  la.  91,  115  N.  W.  912,  16 
R.  468,  28  LJI.A.  318-,  Hayes  v.  Peo-  LJLA.(N.S.)  98;  State  v.  Hughes,  35 
pie,  25  N,  Y.  390,  82  Am.  Dec.  364;  Kan.  626,  12  Pac.  28,  57  Am.  Rep. 
Eisenlord  v.  Clum,  126  N.  Y.  552,  27  195;  Craufurd  v.  Blaekbum,  17  Md. 
N.  E.  1024,  12  L.R.A.  838;  In  re  49,  77  Am.  Dec.  323;  Toppwv.  Pen^, 
Sloan,  50  Wash.  86,  96  Pac.  684,  17  197  Mo.  531,  95  S.  W.  203,  114  A.  S. 
L.R.A.(N.S.)  960.  R.  777;  Atlantic  City  R.  Co.  v.  Good- 
Note:  L.R.A.1915E  125.  win,  62  N.  J.  L.  394,  42  Atl.  133,  72 

6.  State  V.  Hughes,  35  Kan.  626, 12  A.  S.  R.  652,  45  L.R.A.  671;  Badger 
Pac  28,  57  Am.  Rep.  195.  v.  Badger,  88  N.  Y.  546,  42  Am.  Rep. 

7.  Stark  v.  Johnson,  43  Colo.  243,  263 ;  State  v.  Behrman,  114  N.  C.  797, 
95  Pac.  930, 127  A.  S.  R.  114, 15  Ann.  19  S.  E.  220,  25  L,R.A.  449;  Reavea 
Cas.  868,  16  L.R.A.(N.S.)  674;  Wat-  v.  Reaves,  15  Okla.  240,  82  Pac.  490, 
son  V.  Lawrence,  134  La.  194,  63  So.  2  L.R.A.(N.S.)  353. 

873,    Ann.    Cas.    1916A    651,    L.R.A.       Notes:  22  Am.  Dec  160;  12  L.R.A, 

1915E  121;  State  v.  Kean,  10  N.  H.  838. 

347,  34  Am.  Dec.  162.  And  see  Adkissions  akd  Deglara- 

Notes:  L.R.AJ.915E  125;  Ann.  Cas.   tions,  vol.  1,  p.  493. 
1916 A  655.  10.  Note:  22  Am.  Dec.  160. 
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tmuaace  of  flie  cohabitation  of  the  parties,  for  if  not  so  made,  they 
ara  not  conmdared  contemporaneous  with  the  main  fact  to  be  proved, 
so  as  to  rmder  them  admissible  as  part  of  the  res  gestae.^  ^  A  letter 
containing  admissions  written  by  one  spouse  to  aaiotber  may>  how- 
ever, be  inadmissible  on  thd  ground  tluut  it  contains  a  confidential 
ccmmranieation  which  cannot  be  read  without  the  consent  of  both 
parties.^  Under  some  circumstances  the  declarations  of  a  deceased 
member  of  a  family  that  the  parents  of  such  family  were  never  mar- 
ried are  admissible  in  evidence  whether  his  connection  with  the  family 
¥ras  by  blood  or  marriage.^* 

52.  Dedaratiena  against  ]iarria|«.-— Where  declaratioDS  to  dis* 
prove  marriages  are  admisBible,  still  a  declaration  that  there  was  no 
nmrriage  may  under  certain  circumstances  be  constnied  to  mean  that 
there  was  no  formal  or  ceremonial  marriage,  as  it  is  not  unusual  to 
use  the  word  ' 'married"  as  signifying  the.  ceremony. ^^  As  to  the 
admissibility  of  declarations  of  one  since  deceased  against  his  or  her 
own  marriage  it  has  been  held  that  such  declarations,  while  in  their 
nalore  sdf-serving,  are  taken  out  of  the  general  rule  denying  their 
admissibility  by  the  fact  that  they  relate  to  questions  of  pedigree,  and 
are  therefore  admissible,^^  and  when  equivocal  conduct^  such  as 
cohabitation,  ts  relied  upon  as  a  circumstance  material  to  the  issue, 
declarations  of  one  of  the  parties,  since  deceased,  made  pending  the 
period  of  oohab&iation,  disaffirming  themarriage,  are  admisBible,  under 
the  principle  of  res  gestse,  (or  the  purpose  oS  showing  the  character 
of  the  cohabitation.^*  Such  declarations  of  a  deceased  member  of 
a  family  regarding  pedigree  are  not  secondary  evidence  to  be  excluded 
as  not  the  best  evidence,  where  a  witness  can  be  had  who  speaks  upon 
the  subject  from  his  own  knowledge ;  so  the  declarations  of  a  deceased 
father  are  admissible  in  rebuttal  of  the  testimony  of  the  mother  that 
they  were  married,  and  their  offspring  was  legitimate.^  ^  While  it 
has  been  held  that  evidence  of  statements  alleged  to  hd.ve  been  made 
by  a  man  and  his  relatives  after  the  time  of  bis  alleged  marriage  to 
the  effect  that  it  did  not  take  place,  which  were  not  made*  in  the 
presence  of  one  claiming  to  be  his  widi>w,  is  not  iMiJ^issible  in  oppo- 

IL  Brawdy  v.  Hesters,  lao  Oa.  161,   Am.  Rep.  742. 
60  S.  E.  451,  15  L.RA.(N.S.)   190;       15.  Craufurd  v.  Blackburn,  17  Md. 
Smith  v.  FuUer,  138  la.  91, 116  N.  W.  49, 77  Am.  Dec.  323;  Topper  v.  Ferry, 
912,  16  L.R.A.(N.S.)  98.  197  Mo.  531,  95  S.  W.  203,  114  A,  S. 

.  Note:  22  Am.  Dec.  160.  ».  777;  Allen  v.  Hall,  2  Nott  A  MoC. 

:  12.  Laactot  v.  State,  98  Wis,  136,    (S.  C.)  114, 10  Am.  Dec.  578. 
73  N.  W.  678,  e7  A.  8.  R.  800.    And    .   Notei  15  L.R.A.(N.S.).100. 
see  Admissmus   akd   Dbclaratioms,      And  see  Admissions  and  Djbcuuba* 
vol.  1,  p.  517;  Evidence,  vol.  10,  p*  «ons,  vol.  1,  pp.  508,  504. 
1148  et  seq.  16.  Drawdy  v.  Hesters,  130  Gt  161, 

13.  Jeiwll  V.  Jaiieil,  1  How.  219, 11   60  S.  E.  461,  16  L.R.A,(N.S.)  190. 
U.  S.  (L.  fld.)  IflS.  17.  Craufurd  v.  Blackburn,  17  Md. 

14.  Teter  v.  Tetar,  101  Ind.  129,  51   49,  77  Am.  Dec.  323. 
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sition  to  her  claim,^^  there  is  also  authority  to  the  effect  that  the 
admissibility  of  such  evidence  is  not  affected  by  the  fact  that  the 
statements  were  not  made  in  the  presence  of  the  other  spouae.^^ 

53.  Declarations  and  Admissions  in  Criminal  Proceedings. — In 
a  criminal  proceeding  the  deliberate  admissions  of  the  defendant  of 
a  former  marriage,  coupled  with  cohabitation  and  repute,  are  evi^ 
dence  tending  to  proof  of  actual  marriage,  upon  which  a  juty  may 
convict,^  and  it  has  even  been  held  that  declarations  alone  are  suffi- 
cient.^ The  force  and  effect  of  the  testimony  are  to  be  wefi^ei  and 
determined  by  the  jury,  and  depend  upon  the  manner  and  circum^ 
stances  under  which  the  declarations  and  aidmissions  were  made.  If 
they  were  carelessly  stated  or  the  circumstances  under  which  they  were 
made  indicated  a  purpose  to  conceal  from  the  public  illicit  relatkMaa 
existing  between  the  parties,  the  jury  should  not,  upon  sudi  unsup* 
ported  declarations,  convict  the  defendant;  but  where  they  are  freely 
and  solemnly  made  by  parties  cohabiting  togethw,  and  frequently 
repeated  to  different  persons,  with  no  apparMit  motive  to  hide  the 
real  facts,  they  are  clearly  competent  to  go  to  the  jury,  whose  province 
it  is  to  determine  their  sufficiency.*  In  an  action  for  criminal  conver- 
sation it  has  been  held  that  declarations  of  the  defendant  that  he 
knew  the  woman  was  the  plaintiff's  wife  at  the  time  of  the  alleged 
intercourse  is  admissible  as  proof  of  marriage.*  . 

54.  Sufficiency  of  Evidence  of  Consent  in  Common  Law  Marriage- 
It  is  impossible  to  fix  a  standard  by  which  the  evidence  of  a  marriage 
should  be  measured  in  every  case.  If  what  has  been  said  and  done  evi- 
dences an  intention  to  assume  the  marriage  status,  it  is  sufficient  what- 
ever be  the  form  of  expression  used.^  And  even  if  the  words  do  not  ex 
vi  termini  import  marriage,  they  are  sufficient  where  it  is  otherwise 
shown  that  they  were  used  with  matrimonial  intent.  In  short,  if  the 
intent  is  good,  the  parties  are  not  to  suffer  because  they  may  have 
been  lacking  in  vocabulary,  or  unfortunate  in  the  choice  of  words. 
There  are  comparatively  few  instances  of  mutual  unambiguous  con- 
sent, by  which  each  party  in  terms  takes  the  other  as  a  spouse.*  The 
clearest  instances  of  unqualified  consent  are  afforded  by  attempted 

18.  Thompson  v.  Nims,  83  Wis.  261,  8.  Forney  v.  Hallacher,  8  Serg.  & 
53  N.  W.  502, 17  L.R.A.  847.  R.  (Pa.)  159, 11  Am.  Rep.  590.    And 

19.  Topper  v.  Perry,  197  Mo.  531,  s«e  Husband  akd  Wnv,  vol.  18,  p. 
95  8.  W.  203,  114  A.  S.  R.  777.  1493. 

20.  State  v.  Hughes,  35  Kan.  626,  4.  Brisbin  v.  Huntington,  128  la. 
12  Pac.  28,  57  Am.  Rep.  195;  State  v.  166,  103  N.  W.  144,  5  Ann.  Gas.  931; 
Libby,  44  Me.  469,  69  Am.  Deo.  115  Michigan  University  v^  MeGuddn,  68 
and  note.  Neb.  489,  87  N.  W.  180,  67  L.R.A. 

1.  Williams  v.  State,  54  Ala.  131,  25  917. 

Am.  Rep.  665.  Note:  L.R.A.1915E  61. 

2.  State  T.  Hughes,  35  Kan.  626, 12  And  see  supra,  par.  10  et  seq. 
Pac.  28,  57  Am.  Rep.  195.  And  see  5.  Note :  L.R JL.1915E  61,  62. 
Bigamy,  vol.  3,  p;  811  et  seq. 
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ceremonial  marriages  in  which  some  prescribed  d^tnent  is  lacking.* 
More  often  ambiguous  expressions  which  require  explanation  by 
circumstances  are  used.^  However,  unqualified  words  of  present  con- 
sent need  not  be  used  by  both  parties.  If,  for  instance,  the  words  of 
the  woman  do  not  show  unqualified  consent  to  the  man's  suggestions 
of  marriage,  the  circumstances  may  show  that  whatever  words  she 
did  ose  were  employed  by  her  in  the  sense  of  present  marriage.  In- 
deed, the  woman  may  assent  by  acts  unaccompanied  by  words ;  this 
is  indicated  by  the  cases  in  which  the  man  suggests  marriage  in  present 
terms  and  there  follows  an  immediate  assumption  of  the  marriage 
relation  under  circumstances  implying  that  she  is  consenting  to 
present  marriage,  and  not  merely  to  sexual  intercourse.^ 

55.  Feretpi  ]fArriage.^^A  marriage  must  be  proved  according  to 
what  would  be  proof  of  it  where  it  took  place,*  but  on  proof  that  a 
ceremonial  marriage  was  performed  in  another  country,  the  pre- 
sumption ariees  that  it  was  in  accordance  with  the  laws  of  that  country 
and  valid ;  ^^  and  the  burden  is  on  the  party  disputing  it  to  show  that 
some  further  act  was  necessary  to  make  it  vaUd.^^  For  the  purpose 
of  determining  the  validity  of  a  marriage  in  another  state,  tlie  laws 
of  such  state,  in  the  absence  of  proof  to  the  contrary,  will  be  presumed 
by  a  court  to  be  the  same  as  the  laws  of  its  own  state.**  A  marriage 
in  a  foreign  state  may  be  proved  by  the  testimony  of  any  person  who 
was  present  at  the  ceremony.*'  When  the  validity  of  a  marriage  has 
been  judicially  determined  in  a  proceeding  in  a  sister  state  the  judg- 
ment and  decree  of  the  highest  court  of  that  state  is  admissible  and 
controlling  in  an  action  between  the  same  parties  involving  the  validity 
of  such  marriage  and  the  marriage  status  of  the  parties  thereto.*^ 

56.  Burden  of  Proof. — ^Where  a  marriage  has  been  shown,  whether 
regular  or  irregular,  the  law  raises  a  strong  presumption  of  its  legal- 

6.  State  V.  Bittick,  103  Mo.  183»  15  164;  SUte  v.  Kean,  10  N.  H.  347,  34 
S.  W.  325,  23  A.  8.  R.  860, 11  X4JIJL  Am.  Dec.  162;  Lanctot  v.  State,  98 
687.  Wis.  136,  73  N.  W.  575,  67  A.  S.  R. 

Note:  L.R.A.ldl5G  67.  800  and  Bote. 

7.  Topper  v.  Perry,  197  Mo.  531,      Note:  16  L.RJL.(N.S.)  102. 

96  S-  W*  203, 114  A.  S.  E.  777;  Com.       11.  Lanctot  v.  State,  98  Wig.  136, 
V.  Stump,  53  Pa.  St.  132,  91  Am.  Dec.  73  N.  W.  576,  67  A.  S.  R.  800. 
198.  Note:  16  L.R.A.(N.S.)   102. 

Note:  L.R.A.1916E  63.  12.  In  re  Harrington,  140  Cal.  244, 

8.  Note :  L.R. A*1915E  64.  73  Pac.  1000,  98  A.  S.  R.  51 ;  Hutching 

9.  PatterBon  ▼.  Gaines,  6  How.  550,  v.  Kimn^eU,  31  Mich,  126, 1»  Am.  Rep. 
12  U.  S.  (L.  ed.)  553;  Hiler  v.  People,  164. 

156  111.  511,  41  N.  E.  181,  47  A.  S.  R.  Note:  16  L.R.A.(N,S.)  102. 

221;  SUte  v.  Kean,  10  N.  H.  347,  34  13.  State  ¥.  Kean,  10  N.  H.  347,  34 

Am.  Dec.  162.  Am.  Dec.  162. 

Note:  67  LJRjL.  156.  Note:  67  A.  S.  R.  802. 

10.  Pattereon  v.  Gainea,  6  How.  650,  14.  Hilton  v.  Stewart,  16  Idaho  160, 
12  U.  S.  (L.  ed.)   553;  Hutching  v.  96  Pac.  579, 128  A.  S.  R.  48. 
Eimmell,  31  Mich.  126,  18  Am,  Rep. 
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Ity,^'  and  ihe  party  who  asserts  its  illegality  must  assume  the  burden 
of  that  issue.**  The  law  is  so  positive  in  requiring  a  party  who  attacks 
a  marriage  to  take  the  burden  of  proving  its  invali<y.ty  that  such 
requirement  is  enforced  even  when  it  requires  the  proof  of  a  negative.*' 
This  is  based  on  the  rule  that  where  a  negative  is  essential  to  the 
existence  of  a  rights  the  party  claiming  the  right  has  the  burden  of 
proving  such  negative.*®  The  person  having  the  burden  of  proof  is 
required  to  make  plain,  against  the  constant  pressure  of  the  presump- 
tion of  legality,  the  truth  of  law  and  fact  that  the  marriage  was  not 
legal.  The  evidence  to  repel  that  presumption  must  be  strong,  dis- 
tinct, and  satisfactory.**  Thus  if  it  is  claimed  that  at  the  time  of  the 
marriage,  one  of  the  parties  had  a  living  spouse,  it  is  incumbent  upon 
him  who  attacks  the  marriage  upon  this  ground  to  ovcu^oome  the  pre- 
sumption of  its  validity,*®  by  establishing  the  former  marrii^e,*  in 
all  respects  in  conformity  to  law,'  and  that  the  former  spouse  was 
living  at  the  time  that  the  second  marriage  was  entered  into,'  and 
undivorced.*  It  has  been  held,  however,  that  when  a  person  contracts 
a  second  marriage  and  thereafter  seeks  to  claim  rights  under  the  first 
he  must  assume  the  burden  of  showing  that  the  first  marriage  was 
not  dissolved,' 

Habit  and  Repute 

57.  In  6eneral.*-^Marriage  in  fact,  as  distinguished  from  a  cere- 
monial marriage,  may  be  proven  in  various  ways.  Of  course,  the 
beet  evidence  of  the  exchange  of  marriage  consent  between  the  parties 
would  come  from  those  who  were  personally  present  when  they  mutu- 

15*  See  supra,  par.  39  et  seq.  574,  21  N.  E.  445,  12  A.  S.  K  453. 

16.  Murchison  v.  Green,  128  Ga.  339,  19.  Murchison  v.  Green,  128  Ga.  339, 
57  S.  E.  709,  11  L.R.A.(N.S.)  702;  57  S.  E.  709,  11  L.R.A.(N.S.)  702; 
Neely  v.  Tennessee,  etc.,  R.  Co.,  145  Lando  v.  Lando,  112  Minn.  257,  127 
Ga.  363,  89  S.  E.  325,  L.R.A.1916F  tH.  W,  1126,  30  L.R.A.(N.S.)  940. 

'  819 ;  Johnson  v.  Johnson,  114  111.  611,       20.  Murchison  v.  Green,  128  Ga.  339, 

3  N.  E.  232,  55  Am.  Rep.  883;  Boulden  57  S.  E.  709,  11  L.R.A.(N.B.)  702. 

V.  Mclntire,  119  Ind.  674,  21  N.  E.  •     1.  Turner   v.   Williams,   202   Mass. 

445,  12  A.  S.  R.  453;  lando  v.  Lando,  500,  89  N.  E.  110,  132  A.  S.  R.  511, 

'112  Minn.  257,  127  N.  W.  1125,  30  24  L.R.A.(N.S.)  1199. 

L.R.A.(N.S.)    940;    In    re    Rash,    21       Note:  14  L.R.A.  540. 

Mont.  170,  53  Pac.  312,  69  A.  S.  R.       2.  Note :  14  L.R.A.  543. 

649.  3.  Murchison  v.  Green,  128  Ga.  S39, 

Notes:  89  A.  S.  R.  198;  14  L.R.A.  57  S.  E.  709,  11  L.R.A.(N.S.)  702. 

540;  16  L.R.A.(N.S.)    107^  17  Ann.       4.  Potter  v.  Clapp.  263  111.  592,  d8 

Cas.  684.  N.  E.  81,  96  A.  S.  R.  322;  Alabama, 

17.  Boulden  v.  Mclntire,  119  Ind.  etc.,  R.  Co.  v.  Beardsley,  79  Miss.  417, 
574,  21  N,  E.  445,  12  A.  S.  R.  453;  30  So.  660,  89  A.  S.  R.  660. 

In  re  Rash,  21  Mont.  170,  53  Pac.  312,  Notes :  16  L.R.A.(N.S.)  107;  L.R.A. 

69  A.  S.  R.  649,  1915E  187. 

Note :  L.R.A.1915E  187.  6.  In  re  Rash,  21  Mont.  170,  53  Pac. 

18.  Boulden  v.  Mclntire,  119  Ind.  312,  69  A.  S.  R.  649. 
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ally  agreed  to  take  each  other  as  husband  and  wife,  and  to  assume 
all  the  responsibilities  of  that  relation.*  But  a  legal  marriage  may 
be  established  in  other  ways  than  by  showing  express  consent.  It 
may  be  Aomi  by  what  is  called  habit  or  repute.^  Cohabitation  as 
husband  and  wife  is  a  manifestation  of  the  parties  having  consented 
to  contract  such  relations  inter  se.  It  is  holding  forth  to  the  world  by 
the  manner  of  daily  life,  by  conduct,  demeanor,  and  habits,  that  the 
man  and  woman  who  live  together  have  agreed  to  take  each  other 
in  marriage,  and  to  stand  in  the  mutual  relation  of  husband  and  wife.* 
As  parties  live  together  ostensibly  as  man  and  wife,  demeaning  them- 
selves toward  each  other  as  such,  and  are  received  into  society  and 
treated  by  their  friends  and  relations  as  having  and  being  entitled  to 
that  status,  the  law  will,  in  favor  of  morality  and  decency,  presume  that 
they  have  been  legally  married.  Indeed,  the  most  usual  way  of  prov- 
ing marriage,  except  in  actions  for  criminal  conversation  and  in 
prosecutions  for  bigamy,  is  by  general  reputation,  cohabitation,  and 
acknowledgment.*   Though  evidence  of  habit  and  repute  is  generally 

6.  Travers  ▼.  Reinbardt,  205  U.  S.  v.  Reaves,  15  Olda.  240,  82  Pac.  490, 
423,  27  S.  Ct  563,  51  U.  S.  (L.  ed.)  2  L.R.A.(N.S.)  353;  Richard  v.  Brehm, 
865.    And  Bee  supra,  par.  49,  50.  73  Pa.   St.   140,   13   Am.   Rep.   733; 

7.  Travels  v.  Keinhardt,  205  U.  S.  Reading  Fire  Ins.,  etc.,  Co.'s  Appeal, 
423,  27  S.  Ct  563,  51  U.  S.  (L.  ed.)  113  Pa.  St.  204,  6  Atl.  60,  57  Am.  Rep. 
865;  Arthur  v.  Broadnaz,  3  Ala.  557,  448;  Allen  v.  Hall,  2  Nott  &  McC. 
37  Am.  Dec.  707;  Bynon  v.  State,  117  (S.  C.)  114,  10  Am.  Dec.  578;  Hilton 
Ala.  80,  23  So.  640,  67  A.  S.  R.  163;  v.  Roylance,  25  Utah  129,  69  Pac.  660, 
White  V.  White,  82  Cal.  427,  23  Pac.  95  A.  S.  R.  821,  58  L.R.A.  723;  Suter 
276,  7  L.R.A.  799  and  note ;  Northrop  v.  Suter,  68  W.  Va.  690,  70  S.  E.  705, 
V.  Knowles,  52  Conn.  522,  2  All.  395,  Ann.  Cas.  1912B  405;  Thompson  v. 
52  Am.  Rep.  613;  Drawdy  v.  Heaters,  Nims,  83  Wis.  261,  53  N.  W.  502,  17 
130  Qa.  161,  60  S.  E.  451,  15  L.R.A.  L.R.A.  847;  Becker  v.  Becker,  153  Wis. 
(N.S.)  190;  Smith  v.  Fufler,  138  la.  226,  140  N.  W.  1082,  L.R.A.1915E  56. 
91,  115  N.  W,  912,  16  L.R.A,(N.S.)  Notes:  22  Am.  Dec.  157;  79  A.  S.  R. 
98;  Renfrew  V.  Renfrow,  60  Kan.  277,  811;  124  A.  S.  R.  105-108;  L.R.A. 
56  Pac.  534,  72  A.  S.  R.  350;  Chilee  1915E  61. 

V.  Drake,  2  Mete.  (Ky.)  146,  74  Am.  And  see  Evn>ENGB,  vol.  10,  p.  965 

Dec  406 ;  Taylor  v.  Swett,  3  La.  33,  et  seq. 

22  Am.  Dec  156;  Hofanes  v.  Hohnes,  8.  Travers  v.  Reinhardt,  205  U.  S. 

6  La.  463,  26  Am.  Dec.  482  and  note;  423,  27  S.  Ct.  563,  51  IT.  S.  (L.  ed.) 

Houlton  V.  McGuirk,  122  La.  359^  ^  865;  Klipfel  v.  Klipfel,  41  Colo.  40, 

So.   681,  16  Ann.  Cas.  1117;  Farley  92  Pac  26,  124  A.  S.  R.  96  and  note; 

V.  Frost-Johnson  Lconber  Co.,  133  La.  BiBhop  v.  Brittain  Inv.  Co.,  229  Mo. 

497,  63  So.  122,  Ann.  Cas.  1915C  717,  699,  129  S.  W.  668,  Ann.  Cas.  1912A 

L.R.A.1915A  200;  Pratt  v.  Pierce,  36  868. 

Me.  448,  58  Am.  Dec  758;  Camden  v.  Note:  L.R.A.1915E  37. 

Belgrade,  75  Me.  126,  46  Am.  Rep.  9.  Travers  v.  Reinhardt,  205  IT.  S. 

364;  Sellman  v.  Bowen,  8  Gill  &  J.  423,  27  S.  Ct.  563,  51  U.  S.  (L.  ed.) 

(Md.)  50,  29  Am.  Dec  524;  Fenton  v.  865;  Klipfel  v.  Klipfel,  41  Colo.  40, 

Reed,  4  Johns.  (N.  T.)  52,  4  Am.  Dec  92  Pac  26,  124  A.  S.  R.  96  and  note; 

244  and  note;  Badger  v.  Badger,  88  Eaton  v.  Eaton,  66  Neb.  676,  92  N.  W, 

N.  T.  546,  42  Am.  Rep.  263;  Reaves  995,  1  Ann.  Cas.  199^  60  L.R.A.  605; 
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treated  by  the  text  writers  under  the  head  of  hearsay,  and  though 
composed  of  the  speech  of  third  persons  not  under  oath,  in  its 
apphcation  to  the  fact  of  marriage  it  is  more  than  mere  hearsay. 
It  mvolves  and  is  made  up  of  social  conduct  and  recognition,  giving 
character  to  an  admitted  and  unconcealed  cohabitation.^    The  fact 
that  the  statutes  provide  for  record  of  marriage  does  not  exclude  evi- 
dence of  habit  and  reput»;  the  record  is  not  regarded  as  the  best 
evidence.     The  abstract  probative  force  of  habit  and  repute  is  not 
weakened  by  the  fact  that  the  statute  provides  evidence  to  prove  the 
same  situation.*^    And  therefore  even  when  formal  ceremony  is  re- 
quired by  law  the  law  has  wisely  provided  that  marriage  may  be 
proved  by  general  reputation,  cohabitation,  and  acknowledgment; 
when  these  exist,  it  will  be  inferred  that  a  religious  c^emony  has 
taken  place;  and  this  proof  will  not  be  invalidated  because  evidence 
cannot  be  obtained  of  the  time,  place,  and  manner  of  the  celebration 
of  the  marriage.**     Reputation  of  marriage,  unlike  that  of  other 
matters  of  pedigree,  may  proceed  from  persons  who  are  not  members 
of  the  family.    The  reason  of  the  distinction  is  to  be  found  in  the 
public  interest  which  is  taken  in  the  question  of  the  existence  of  a 
marriage  betw^een  two  parties.*'    In  fact  the  parties  themselves  can- 
not establish  reputation  of  marriage  by  their  own  testimony.**    When 
a  formal  marriage  is  proven,  habit  and  repute  cannot  be  admitted  to 
establish  that  there  was  no  miarriage.*' 

58.  Nature  of  Cohabitation. — To  cohabit  is  to  live  or  dwell  together, 
to  have  the  same  habitation,  so  that  where  one  lives  and  dwells,  there 
does  the  other  live  and  dwell  with  him,**  but  the  conduct  of  the 
parties,  in  order  to  constitute  evidence  of  marital  consent,  must,  gen- 
erally speaking,  be  something  more  than  mere  living  together;  it 
must  be  an  association,  consciously  and  openly,  as  husband  and  wife.*' 

Hilton  V.  Roylance,  25  Utah  129,  69  seltine  v.  McLaughlin,  4  Wash.  570, 

Pac  660,  95  A.  S.  R.  821  and  note,  30  Pac.  651,  16  L.R.A.  699. 
58  L.R. A.  723.  Note :  L.R. A.1915E  31. 

Notes:  22  Am.  Dec.  158;  124  A.  S.       13.  Drawdy  v.  Hesters,  130  Ga.  161, 

R.  118-120;  L.RJ^.1915E  34.  60  S.  E.  451,  15  L.R.A.(N.S.)  190. 

As    to   the   exceptions   in    case   of       14.  Com.  v.  Stump,  53  Pa.  St.  132, 

bigamy  and  criminal  conversation,  see  91  Am.  Dec.  198. 
infra,  par.  63.  15.  Northrop  v.  Knowles,  52  Conn. 

10.  Klipfel  V.  Klipfel,  41  Colo.  40,  522,  2  Atl.  395,  52  Am.  Rep.  613. 

92  Pac.  26,  124  A.  S.  R.  96;  Boone  v.  16.  Kilbum  v.  Kilbum,  89  Cal.  46, 
Pumell,  28  Md.  607,  92  Am.  Dec.  713;  26  Pac.  636,  23  A.  S.  R.  447;  Klipfel 
Badger  v.  Badger,  88  N.  Y.  546,  42  v.  Klipfel,  41  Colo.  40,  92  Pac.  26,  124 
Am.  Rep.  263.  A.  S.  R.  96  and  note;  Bishop  v.  Brit- 

Note:  L.R.A.1915E  39.  tain  Inv.  Co.,  229  Mo.  699,  129  S.  W. 

11.  Note:  L.R.A.1915E  34,  47.  668,  Ann.  Cas.  1912 A  868;  O'Mallev 

12.  Travere  v.  Reinhardt,  205  U.  S.   v.  O'Malley,  46  Mont.  549,  129  Pac. 
4S,  27  S.  Ct.  563,  51  U.  S.  (L.  ed.)    501,  Am.  Cas.  1914B  662. 

865  (applying  law  of  Maryland) ;  Hes-       17.  Cox  v.  State,  117  Ala.  103,  23 
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It  is  not  a  mere  gratification  of  sexual  paaacm ;  ^^  nor  casual  com- 
merce between  tbe  partieB,^*  for  no  preeumption  can  elevate  concu- 
binage of  whatever  duration  to  the  dignity  of  marriage.**  It  must  be 
a  matrin^onial  cohabitation,^  entered  into  with  a  view  of  becoming 
husband  and  wife,'  with  or  without  sexual  intercourse  between  them/ 
and  it  must  be  a  ccmstant  and  exclusive  cohabitation.^  While  secrecy, 
when  unexplained,  or  coupled  with  circumstances  inconsistent  with 
the  marital  relation,  tends  to  negative  its  existence^*  still  secrecy  is 
not  essentially  fatal  to  a  claim  of  marriage.*  For  the  purpose  of 
determining  the  nature  of  cohabitation  evidence  is  admissible  of 
the  character  of  the  community  in  which  the  woman  lived,  and  her 
own  character  for  virtue.' 

59.  Nature  of  Reputation. — ^Reputation  to  prove  marriage  must  be 
general  aud  uniform  in  the  community  where  the  parties  live,^  and 

So.  806,  67  A.  S.  R.  166, 41  L.B. A.  760 ;  699,  129  S.  W.  668,  Ann.  Cas.  1912A 
Balbum  v.  Kilburn,  89  CaL  46,  26  Pac.  868 ;  Vooriiees  v.  Voorhees,  46  M.  J. 
636,  23  A.  S.  R.  447;  Drawdy  ▼.  £q.  411,  19  Atl.  172,  19  A.  S.  B.  404; 
Hesters,  130  Ga.  161,  60  S.  E.  4&1, 15  Orimm's  Estate,  131  Pa.  St.  199,  18 
LJIJ^.(N.S.)  190;  Badger  v.  Badger,  Atl.  1661«  17  A.  S.  R.  796,  6  L.R,A. 
88  N.  Y.  646,  42  Am.  R^p,  263.  717;  Williams  v.  Herrick,  21  R.  I.  401, 

Notes:  124  A.  S.  R.  113;  6  L.R.A.   43  Atl.  1036,  79  A.  S.  R.  809. 
717 ;  L.R. A.1915E  37.  Notes :  79  A.  S.  B.  811 ;  124  A.  S.  R. 

18.  Kilburn  y.  Kilbnm,  89  CaL  46,  113;  IJK.AJ915E  38. 

26  Pae.  636,  23  A.  S.  B.  447;  Khpfel  2.  Teter  y.  Teter,  101  Ind.  129,  51 

V.  Khpfel,  41  Colo.  40,  92  Pac.  26, 124  Am.  Rep.  742;  Williams  v.  Herrick, 

A.  S.  B.  96  and  note;  Cartwright  y.  21  B,  I.  401,  43  Atl.  1036,  79  A.  S. 
McGown,  121  111.  388,  12  N.  E.  737,  R.  809. 

2  A.  S.  Rw  105;  Teter  v.  Teter,  101  Ind.  Note:  LJt.A.1915E  38. 

129,  61  Am.  Rep.  742;  O'Malley  v.  8.  Cox  v.  State,  117  Ala.  103,  23  So. 

O'Malley,  46  Mont.  549,  129  Pac.  501,  806,  67  A.  S.  R.  166,  41  L.R.A.  760; 

Ann.    Cas.   1914B   662;   Voorhees   y.  Bishop  y.  Bnttain  Inv.  Co.,  229  Mo. 

Vooriiees,  46  N.  J.  Eq.  411,  19  AtL  699,  129  S.  W.  668,  Ana.  Cas.  ldl2A 

172,  19  A.  S.  B.  404.  868. 

Notes :  79  A.  S.  R.  811 ;  L.R. A.1915E  4.  Klipf el  v.  KHpf el,  41  Colo.  40,  92 

37.  Pac.  26,  124  A.  S.  R.  96  and  note. 

19.  Johnson  y.  Johnson,  3Q  Mo.  72,  Note:  L.R.A.1915E  38. 

77  Am.  Dec.  598  and  note;  O'Malley  .  B.  Notes:  124  A.  S.  R.  118;  L.R.A. 
y.  O'Malley,  46  Mont.  549,  129  Pac.  1916E  37,  80. 

501,  Ann.  Cas.  1914B  662 ;  Lee  v.  State,  6.  Hnktt  y.  Carey,  66  Minn.  327,  69 
44  Tex.  dim.  354,  72  S.  W.  1005,  61  N.  W.  31,  61  A.  S.  B.  419,  34  L.R.A- 
LJI.A.  904.  384;  Badger  y.  Badger,  88  N.  Y.  546, 

Notes:  57  Am.  Rep.  452;  124  A.  S.  42  Am.  Rep.  263. 

B.  113;  L.R.A.1915E  38.  Notes:  12*  A.  S.  R.  118;  L.R.A. 

20.  Cartwri^t  y.  McGown,  121  IH.  1916E  37,  80. 

388,  12  N.  E.  737,  2  A.  S.  R.  106.  7.  Berger  t.  Eh*y,  105  Tex.  611, 

Notes:  6  L.RA.  717;  L.R.A.1916E  153  8.  W.  1130,  51  L.R.A.(N.S.)  182. 

38  8.  White  v.  White,  82  CaL  427,  23 

•  i.  Cox  V.  State,  117  Ala.  103,  23  Pac.  276,  7  LJI.A.  799;  Klipf  el  y. 

So.  806,  67  A.  S.  R.  166,  41  L.R.A.  Klipfel,  41  Cok.  40,  92  Pa<J.  26,  124 

760;  Cartwright  y.  McGown,  121  lU.  A.    S.   B.   96   and  note;   Brisbin   y. 

388,  12  N.  E.  737,. 2  A.  S.  R,  105?  HHMtiiigt<m,  128 .la.  .166, .103  N.  W. 

Bishop  y;  Brittain  Inv.  Co.,  229  Mo.  144,  5  Ann.   Cas.   931;    Jaohson   v. 
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cannot  go  beyond  the  range  of  knowledge  of  the  cohabitation .•  If 
within  that  range  there  is  divieion  as  to  the  character  of  the  fact, 
some  courts  hold  that  the  divided  repute  merely  continues  the  ambi- 
guity and  determines  nothing/*  but  others  take  the  view  that  even 
where  the  repute,  being  divided,  is  insufficient  to  raise  a  presumption 
of  marriage,  it  may  be  considered  by  the  jury  in  connection  with 
other  circumstances,  and  is  admissible  in  evidence  to  corroborate  the 
testimony  of  one  of.  the  parties  as  to  express  consent.*^  The  fact 
that  a  man  is  reputed  to  be  married  in  one  community  and  among 
one  class  of  friends  and  neighbors  and  is  reputed  to  be  a  bachelor 
in  another  community  and  among  another  class  of  friends  who  did 
not  know  of  the  cohabitation  does  not  present  a  case  of  divided 
repute.** 

60.  Necessity  for  Concurrence. — The  coexistence  of  habit  and 
repute  is  accidental.  Where  there  have  been  unequivocal  conduct 
and  utterances,  inconsistent  with  anything  but  marriage,  repute  of 
marriage  naturally  arises.  But  a  claim  that  such  conduct  and  utter- 
ances do  not  warrant  a  presumption  of  marriage  unless  the  conse- 
quent repute  is  also  proved  is  illogical,  for  habit  is  the  parent  of 
repute,  and  to  require  the  latter  in  all:  circumstances  is  to  reject  evi- 
dence of  the  parent  unless  corroborated  by  the  child.  While  the  ques- 
tion is  an  academic  one,  since  there  is  seldom  a  dearth  of  evidence  of 
repute  where  there  is  ample  evidence  of  habit,**  still  the  courts  have 
now  and  then  made  general  statements  which  might  be  construed 
as  meaning  that  evidence  of  habit,  however  strong  or  thoroughly  con- 
sistent with  marriage,  is  not  evidence  of  it  unless  supplemented  by 
evidence  of  repute.**  The  confusion  in  this  respect  results  from  an 
indiscriminate  use  of  the  term  ''cohabitation,"  which  is  not  always 
employed  in  a  matrimonial  sense,  instead  of  the  fixed  and  compre- 
hensive, "habit"  by  which  the  Scotch  law  characterizes  matrimonial 
cohabitation.*' 

Jackson,  82  Md.  17,  33  Atl.  317,  34       Note :  L.R.A.1915E  40. 

L.R. A.  773 ;  Bishop  v.  Brittain  Inv.       12.  Badger  v.  Badger,  88  N.  T.  546, 

Co.,  229  Mo.  699, 129  S.  W.  668,  Ann.  42  Am.  Rep.  263. 

Cas.  1912A  868.  13.  Note:  L.R.A.1915E  42. 

Notes:  124  A.  S.  R.  119;  L.R.A.  14.  Klipfel  v.  Klipfel,  41  Cdo.  40, 
i915E  39,  40.  92  Pac.  26,  124  A.  S.  R.  96;  Brisbin 

9.  Badger  v.  Badger,  88  N.  Y.  646,  v.  Huntington,  128  Ta.  166,  1\)3  N.  W. 
42  Am.  Rep.  263.  144,  6  Ann.  Cas.  931 ;  Bishop  v.  Brit- 

10.  Jackson  v,  Jackson,  82  Md.  17,  tain  Inv.  Co.,  229  Mo.  699,  129  S.  W. 
33  Atl.  317,  34  LuR.A.  773;  Badger  v.  668,  Ann.  Cas.  1912A  868;  Com.  v. 
Badger,  88  N.  Y.  546,  42  Am.  Rep.  Stump,  53  Pa.  St.  132,  91  Am.  Dec 
263.  198 ;  Richard  v.  Brehm,  73  Pa.  St,  140, 

Note :  L.R. A.1915E  40.  13  Am.  Rep.  733. 

11.  Bishop  V.  Brittain  Inv.  Co.,  229  Notes:  57  Am.  Rep.  452;  6  L.R.A* 
Mo.  699,  129  S.  W.  668,  Ann.  Cas.  717. 

1912A  868.  ^  15.  Note:  L.RJkl915E  42. 
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6L  Hffture  4f  Inference. — ^The  better  doctrine  would  seem  to  be 
ihst  since  the  function  of  habit  and  repute  is  to  supply  the  want  of 
direct  evidence  of  express  consent,  consiMency  with  that  purpose  should 
require  only  an  abstract  inference  of  consent,  and  not  a  specific  infer- 
ence of  expresB  consent.  This  would  practically  mean  that  consent 
could  be  manifested  by  deeds  as  well  as  by  words,  which  is  entirely 
proper.^*  According  to  the  Scotch  law,  habit  and  repute  were  not 
directed  to  the  establishment  of  the  act  of  consent  at  some  definite 
time,  and  consent  to  be  married  persons  was  all  that  need  be  pre- 
sumed; it  was  the  consent,  and  not  the  mode  of  interchanging  it, 
which  constituted  the  nnarriage;  it  was  sufficient  if  the  facts  led  to 
satisfactory  evidence  of  a  contract  having  taken  place.  Some  Ameri* 
can  courts  have  expressly  declared  that  it  need  be  inferred  only  that 
the  parties  eotered  into  a  contract  at  some  time  in  tlie  past,  and  that 
facts  showing  an  implied  understanding  are  sufficients^  However, 
there  is  authority  to  the  effect  that  there  must  be  a  marriage  in  fact, 
and  that  while  express  consent  may  be  inferred  from  circumstances, 
the  inference  is  that  it  was  exchanged  when  the  cohabitation  began, 
and  if  it  is  shown  that  there  was  then  no  express  consent,  it  cannot 
be  inferred  from  the  mere  continuance  of  cohabitation  without  some- 
thing to  show  a  change  of  relations.^^  Where  ceremonial  msuriages  are 
required  the  inference  which  evidence  of  habit  and  repute  raises  is 
necessarily  one  of  ceremonial  marriage,  for  no  other  is  valid  where 
the  substantive  common  law  has  been  abrogated.^* 

62«  Effect  and  SufBidency  of  Evidence.— Cohabitation  and  repute 
do  not  constitute  a  marriage,  but  are  only  evidence  tending  to  raise 
a  presumption  of  marriage,  of  more  or  less  strength,  according  to  the 
circumstances  of  the  case,*®  and  which  increases  with  the  lapse  of 
time  the  parties  are  cohabiting  as  husband  and  wife.*  The  presump- 
tio©  of  marriage,  from  a  cohabitation  apparently  matrimonial,  is  one 

16.  Not« :  L.R. A.1915E  44.  Hiler  v.  People,  156  111.  511,  41  N.  E. 

17.  Travers  v.  Reinhardt,  205  U.  S.  181,  47  A.  S.  R.  221 ;  Sneed  v.  Ewing, 
423,  27  S.  Ct.  563,  51  U.  S.  (L-  ed.)  5  J.  J.  Marsh.  (Ky.)  460,  22  Am.  Dec. 
865.  41;  Houlton  v.  McGuirk,  122  La.  359, 

Note:  L.R.A.1915E  44,  46.  47  So.  681, 16  Ann.  Cae.  1117;  Camden 

18.  Reading  Fire  Ins.,  etc.,  Co.'s  v.  Belgrade,  75  Me.  126,  46  Am.  Rep. 
Appeal,  113  Pa.  St.  204,  6  Atl.  60,  57  364;  Voorhees  v.  Voorhees,  46  N.  J. 
Am.  Rep.  448;  WilUaros  v.  Williams,  Eq.  411,  19  Atl,  172,  19  A.  S.  R.  404; 
46  Wis.  464, 1  K  W.  98,  32  Am.  Rep.  Com.  v.  Stump,  53  Pa.  St.  132,  91  Am. 
722;  Thompson  v.  Nims^  83  Wis.  261,  Dec.  198;  Reading  Fire  Ins.,  etc.,  Co.'s 
63  N.  W.  502, 17  L.R.A.  847.  Appeal,  113  Pa.  St.  204,  6  Atl.  60,  57 

Note:  L.R.A.1915E  46.  A.  S.  R.  448;  All^  v.  Hall,  2  Nott  & 

19.  HesBeltine    v.     McLaughlin,    4  McC.  (S.  C.)  114,  10  Am.  Dec.  578. 
Wash.  670,  30  Pae.  651, 16  L.R.A.  699.       Notes:  79  A.  S.  R.  811;  10  L.R,A. 

Note:  L.R.AJ915E  47.  568;  L.R.A.1915E  35,  36. 

And  see  supra,  par.  67.  1.  Hiler  v.  People,  156  111.  611,  41 

20.  Cartwright  ▼.  MeGown,  121  HL  N.  £.  181,  47  A.  &  B.  22L 
388,  12  N.  B.  737,  2  A.  S.  B.  106; 
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of  the  strongest  presumptions  known  to  the  law,*  hut  it  is  not  <!on- 
clusive,  and  may  he  overcome  hy  competent  evidence.'  The  pre* 
sumption  may  be  overcome  when  it  is  estahlished  that  the  relation 
was  in  its  inception  illicit,^  and  it  vrill  yield  to  the  assertion  of  b(^ 
parties  that  the  relation  was  one  of  open  c<»icubinagBy  or  to  one  party's 
admission  of  nonmarriage  when  fortified  by  strong  circumstances,* 
but  it  will  prevail  over  such  an  admission  where  it  may  well  have 
been  made  with  reference  to  a  ceremonial  marriage,  and  is  not  shown 
to  have  been  uttered  with  the  idea  of  negativing  broadly  the  exist- 
ence of  the  marital  status.*  While  a  subsequent  ceremonial  marriage 
between  the  parties  is  not  inconsistent  with  a  prior  common  law  mar- 
riage between  them,  and  does  not  necessarily  overcome  the  presump* 
tion  thereof  from  matrimonial  cohabitation,  repute,  and  the  decla- 
rations and  acts  of  the  parties,'  still  the  solemnization  of  a  marriage 
ceremony,  and  the  passage  by  desire  of  the  parties  of  an  act  of  the 
legislature  legitimating  the  children,  are  strong  admissions  against 
the  prior  marriage  of  the  parties.®  So  the  fact  that  a' ceremonial 
marriage  is  performed,  after  many  years  of  cohabitation,  on  the 
advice  of  a  friend  who  deems  it  necessary,  is  evidence  that  a  general 
and  uniform  reputation  of  marriage  is  lacking*  An  inference  of 
marriage  will  be  overcome  where  the  parties  separate  and  one  of  them, 
while  the  other  is  known  to  be  alive,  marries  or  cohabits  with  a  third 
person.**  The  principle  that  lies  at  the  foundation  of  this  doctrine 
is  that  the  presumption  of  innocence  in  the  one  case  would  render 
the  party  guilty  of  bigamy,  and  thus  the  courts  would  in  effect  pre- 
sume a  greater  guilt  than  that  which  they  would  raise  the  presump- 
tion to  obviate.  The  authorities  are  numerous  to  the  effect  that  in 
all  cases  where  the  consequence  of  presuming  innocence  in  the  par- 
ticular case  ia  that  another  guilt,  moral  or  legal,  of  an  equal  or 
greater  degree  is  fastened  upon  one  of  the  parties,  the  ordinary  rule 
of  the  presumption  of  a  marriage  will  not  obtain,  but  that  direct 

2.  In  re  Sloan,  50  Wash.  86,  96  Pac.  L.R.A.  699. 

684, 17  L.R.A.(N.S.)  960.  5.  Note:  L.R.A.1915E  76. 

Note :  124  A.  S.  R.  108.  6.  Richard  v.  Brehm,  73  Pa.  Bt  140, 

And  see  anpra,  par.  39.  '  13  Am,  Rep.  733. 

3.  Reading  Fire  Ins.,  etc.,  Co.'s  Ap-       Note :  L.R.A.1915E  76. 
peal,  113  Pa.  St.  204,  6  Atl.  60,  57       7.  Note:  124  A.  S.  R.  12L 

Am.  Rep.  448;  Grimm's  Estate,  131  8.  Com.  v.  Stump,  53  Pa.  St.  132,  91 
Pa.  St.  199,  18  Atl.  1061,  17  A.  S.  R.  Am.  Dec.  198. 

796,  6  L.R.A.  717;  AUen  v.  Hail,  2       9.  Williams  v.  Herridc,  21  R.  L  401„ 
Nott  &  McC.  (S.  C.)  114, 10  Am.  Dec,   43  Atl.  1036,  79  A.  S.  R.  809. 
578.  10.  Weatfaerford  v.  Weatherford,  20 

Note:  124  A.  S.  R.  120.  Ala.  548,  56  Am.  Dec.  206;  Jenkins 

4.  Reading  Fire  Ins.,  etc.,  Oo.'s  Ap-  v.  Jenkins,  83  Ga.  283,  9  S.  E.  541, 
peal,  113  Pa.  St.  204,  6  Atl.  60,  57  20  A.  S.  R.  316;  Jones  v.  Jones,  48 
Am.  Rep.  448;  Hesseltine  v.  McLaugh-  Ifd.  391,  30  Am.  Rep.  406. 

lin,  4  Wash.  570,  30  Pac.   651,  16       Note:  124  A.  S.  R.  12L 
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evidence  of  the  alleged  marriage  must  be  addnced.^^  The  practical 
application  of  the  evi^ntial  doctrine  that  where  no  express  consent 
is  shown  marriage  may  be  inferred  tv&m  the  eonduct  of  the  parties 
and  their  standing  in  the  communify  yields  few  general  working 
rales.  Each  case  presents  its  own  problem.  The  joint  history  of  the 
parties  mtist  be  minutely  examined,  weighing  a  word  here,  constru- 
ing an  act  there,  to  ascertain  just  what  was  the  understanding  of 
the  parties — ^the  ultimate  test  in  each  instance.^^  Generally  speak- 
ing, however,  the  inclination  of  the  courts  is  to  favor  marriage  when- 
ever possible.  This  is  a  statement  which  does  not  particularly  require 
substantiation,  for  it  is  a  purpose  which  the  great  majority  of  courts 
avow.  Where  the  shadow  cast  by  the  daily  lives  ot  the  parties  shows 
nothing  of  the  lewd  or  the  impure,  where  their  acts  and  words  do 
not  c(»iceivably  differ  from  what  is  to  be  expected  of  married  per- 
sons, where  they  have  been  accq>ted  by  society  as  husband  and  wife, 
the  courts  stand  ready  to  accord  them  that  status.^* 

63.  Proceedings  ia  Which  P€rai]aalble.-^There  are  purposes  for 
which  evidence  of  habit  and  repute  will  not  be  received,  or,  at  least, 
not  regarded  as  sufficient  to  warrant  an  inference  of  marriage.  Thus 
it  is  quite  uniformly  held  that  evidence  of  habit  and  repute  to  estab- 
lish marriage  will  not  be  su£Bycient  in  actions  for  criminal  conversa- 
tion.** Such  evidence  has  also  in  some  jurisdictions  been  held 
madmissible  in  prosecutions  for  bigamy y**^  but  the  apparent  weight 
of  modem  authority  is  to  the  effect  that  in  such  prosecutions  the 
former  marriage  of  the  defendant  may  be  established  by  proof  of 
his  conduct,  cohabitation,  and  declarations  that  the  woman  with  whom 
he  was' living  was  his  wife,  and  that  a  marriage  thus  established,  if 
believed  by  the  jury,  is  sufficient  basis  for  a  conviction,  without  other 
evidence  of  an  actual  solemnized  marriage.**    There  ia  also  a  tend- 

11.  J^kins  T.  Jenkins,  83  Ga.  283,  Dee.  524;  Hutchins  v.  Kimmell,  31 
9  S.  E.  541,  20  A.  S.  R.  316.  See  also  Mich.  126,  18  Am.  Rep.  164;  Fenton 
In  re  Sloan,  50  Wash.  86,  96  Pae.  684,  v.  Reed,  4  Johns.  (N.  Y.)  52,  4  Am. 
17  L.R.A.(N.S.)  960.  Dec.  244  and  note. 

Note:  57  Am.  Rep.  455.  Notes:  57  Am.  Rep.  452;  47  A.  S. 

12.  Note:  L.R.A.1915E  72.  R.  228;  L.R.A.1915E  51. 

13.  In  re  Hartman,  157  Cal.  206, 107  And  see  Husband  and  Wife,  vol. 
Pac  105,  21  Ann.  Cas.  1302,  36  L.R.A.  33,  p.  1493. 

(N.S.)  530.  .    15.  Patterson  v.  Gaines,  6  How.  550, 

Note:  L.R.A.1915E  73.  12  U.  S.  (L.  ed.)  553;  Hiler  v.  People, 

14.  Arttinr  v.  Bvoadnaz,  3  Ala.  557,  156  III.  511,  41  N.  E.  181,  47  A.  S.  R. 
37  Am.  Dec.  707;  White  v.  White,  82  221  and  note;  Snecd  v.  Ewing,  5  J.  J. 
Cal.  427,  23  Pae.  276,  7  L.R.A.  799;  Marah.  (Ky.)  460,  22  Am.  Dec.  41 
Hiler  v.  People,  156  111.  511,  41  N.  B.  and  note;  Pratt  v.  Pierce,  36  Me.  448, 
lai,  47  A.S.  R.  231;  Sneed  v.  Ewing,  58  Am.  Dec.  768;  People  v.  Lambert, 
5  J.  J.  Marsh.  (Ky.)  460,  22  Am.  Dec.  5  Mich.  349,  72  Am.  Dec.  49. 

41  and  note;  Pfatt  v.  Pierce,  36  Me.       Notes:   57  Am.  Rep.  452;   L.R.A. 
448,   58   Am.   Dec.   758;    SeOlman  v.  1915E  14. 

Bowen,  8  GiU  &  J.  (Md.)  50,  29  Am.      .16.  Williams  v.  Stete,  54  Ala.  131, 
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ency  to  extend  the  exception  as  to  the  admissibility  of  evidence  of 
habit  and  repute  to  other  sexual  or  marital  offenses,  such  as  adultery,^' 
and  incest,*^  but  this  view  is  by  no  means  universal.^* 

64.  Inference  of  Marriage  after  Removal  of  Impediment — ^There 
has  been  considerable  discussion  of  the  question  whether  mere  oon« 
tinned  cohabitation  following  the  removal  of  an  impediment  ia  suiii* 
cient  to  raise  an  inference  of  marriage,  or  whether  there  must  be 
some  particular  incident  or  circumstance  to  indicate  that  when  the 
parties  were  free  to  marry,  they  consciously  changed  their  rdLations 
from  illicit  to  legal.*^  The  general  rule  is  that  if  parties  desire  mar- 
riage, and  do  what  they  can  to  render  their  union  matrimonial, 
but  one  of  them  is  under  a  disability,  their  cohabitation  thus  matri* 
nionially  meant  and  continued,  after  the  disability  is  removed,  will, 
in  law,  make  them  husband  and  wife  from  the  moment  that  such 
disability  no  longer  exists,  although  there  are  no  special  circumstanees 
to  indicate  that  the  parties  expressly  renewed  their  consent  or  changed 
their  mode  of  living  after  the  removal  of  the  impedintent.^  And 
even  though  the  removal  is  unknown,  continued  cohabitation  there^ 
after  evidences  consent  to  live  in  wedlock.*  Thus  where  a  man  and 
a  woman  enter  into  a  common  law  marriage  in  a  jurisdiction  wherein 
such  marriages  are  not  recognized,  they  will  become  lawfully  mar- 

25  Am.  Rep.  666;  Parker  v.  State,  77  A.  S.  R.  105;  Teter  t,  Teter^  aOl  Ind 

Ala.  47,  54  Am.  Rep.  43;  Bynon  v.  129,  61  Am.  Rep.  742;  Smith  v.  Fuller, 

State,  117  Ala.  80,  23  So.  640,  67  A.  S.  138  la.  91,  115  N.  W.  912,  16  L.R.A. 

R*.  163;  Halbrook  v.  State,  34  Ark.  511,  (N.S.)  98;  Schuchart  v.  Schuchart,  61 

36  Am.  Rep.  17 ;  State  v.  Hughes,  35  Kan.  597,  60  Pac.  311,  78  A.  S.  R.  342, 

Kan.  626,  12  Pac.  28,  57  Am.  Rep.  50  L.R.A.  180;  Taylor  v.  Swett,  3  La. 

195;  Com.  v.  Jackson,  11  Bush  (Ky.)  33,  22  Am.  Dec.  156;  Eaton  v.  £aton, 

679,  21  Am.  Rep.  225 ;  Dumas  v.  State,  66  Neb.  676,  92  N.  W.  995, 1  Ann.  Cas. 

14  Tex.  App.  464,  46  Am.  Rep. '241.  199,  60  L.R.A.   605;  Chamberlain  v. 

Notes:  69  Am.  Dec.  118;  47  A.  S.  R.  Chamberlain,  68  N.  J.  Eq.  736,  62  Atl. 

228,  230.  680,  111  A.  S.  R.  658,  %  Ann.  Cas.  483, 

And  see  Bigamy,  vol.  3,  p.  809.  3  L.R.A.(N.S.)  244;  Nbrth  v.  North, 

17.  Pratt  V.  Pierce,  36  Me.  448,  58  1  Barb.  Ch.  (N.  Y.)  241,  43  Am.  Dec. 
Am.  Dec.  758.  778. 

Notes :  57  Am.  Rep.  452, 453 ;  L.R. A.  Notes :  57  Am.  Rep.  456,  462 ;  2  A. 

1915E  53.  S,  R.  117;  65  A.  S.  R.  251;  84  A.  S. 

And  see  Adultery,  vol.  1,  p.  649.  R.  584;  99  A.  S,  R.  175;  109  A.  S.  R. 

18.  Notes:  52  Am.  Rep.  452,  463;  645;  124  A.  S.  R.  116;  14  L.R.A.  364, 
L.R.A.1915E  53.  And  see  Incest,  vol.  365;  3  L.R.A.(N.S.)  244;  L.R.A.1915E 
14,  p.  38.  92;  6  Ann.  Cas.  484-^86. 

19.  Note :  L.R.A.1915E  53.  2.  Turner  v.  Turner,  189  Mass.  373, 

20.  Note:  L.R.A.1915E  91.  76  N.  E.  612,  109  A.  S.  R.  643;  In  re 
1.  Travels  v.  Reinhardt,  205  U.  S.   Fitzgibbons,  162  Mich.  416, 127  N.  W. 

423,  27  S.  Ct.  663,  51  U.  S.  (L.  ed.)  313, 139  A.  S.  R.  570;  Eaton  v.  Eaton, 

865 ;  Poole  v.  People,  24  Colo.  510,  62  66  Neb.  676,  92  N.  W.  995, 1  Ann.  Caa. 

Pac.  1025,  65  A.  S.  R.  245;  Mur^hison  199,  60  L.R.A.  605. 

V.  Green,  128  Ga.  339,  57  S.  E.  709,       Notes:  124  A.  S.  R.  117;  6  Ann. 

11   L.R.A.(N.S.)    702;   Cartwright  v.  Cas.  485. 

McGown,  121  111.  388, 12  N.  E.  737,  2 
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if  they  continue  to  coiiabit  as  man  and  wife  after  removal  to  a 
jorisdictioQ  wherein  common  law  marriages  aie  ralid.'  The  ban 
of  slave  marriages  furnishes  a  similar  illustration  of  impediments 
prohibited  in  fact,  but  not  inherently  immoral.  After  the  impedi- 
ment of  slavery  was  removed,  the  cour^  gave  effect  to  subsequent 
coliabttation  when  of  a  marital  character.^  But  where  the  parties 
are  shown  to  have  preferred  a  meretricious  oonneetlon,  something 
more  than  continued,  oohahitatmn  after  the  impediment  to  a  legal 
marriage  has  been  removed  will  be  necessary  to  rebut  the  inference 
of  the  continuance  of  the  original  character  of  the  cohabitation. 
There  must  be  evidence  to  satisfy  the  mind  of  an  actual  change 
in  the  relation  between  the  parties,  or  at  least  of  a  desire  for  a 
change.*  Of  course  in  those  jurisdictions  wherein  common  law  mar- 
riagea  are  not  valid  no  inference  of  marriage  can  arise  from  habit 
and  repute  after  the  removal  of  an  impediment.* 

65,  Evidence  of  Desire  for  Matrimony. — The  inference  of  marriage 
arising  from  continued  cohabitation  after  the  removal  of  an  impedi- 
ment does  not  necessarily  arise  in  every  case.  Habit  and  repute  must 
be  considered  in  connection  with  the  entire  joint  history  of  the  par- 
ties. The  original  purpose  of  the  parties,  their  desire  for  matrimony, 
and  their  good  faith  in  entering  the  relation,  materially  affect  the 
probative  force  of  continued  cohabitation.  The  fact  that  the  parties 
made  no  new  arrangement  after  the  removal  of  the  impediment  may 
be  a  circumstance  in  their  favor,  in  that  it  may  indicate  that  they 
did  not  regard  a  ceremony  as  necessary,  thus  bespeaking  good  faith 
in  the  beginning,  whereas  a  public  marriage  would  be  likely  to  create 
a  scandal,  and  might^  possably^  thou^  not  necessarily,  ^show  a  con- 
sciousness thai;  the  previous  relations  were  not  lawful.^  A  prirpa 
facie  indication  of  good  faith  is  found  where  the  relations  of  the 
parties  did  not  begin  until  after  the  former  spouse  had  been  absent 
for  a  coneiderable  time,  and  especially  where  the  absence  had  con- 
tinued sufficiently  long  to  raise  a  presumption  of  death,  although  it 
was  afterward  learned  that  the  former  spouse  died  while  the  relations 
in  question  subsisrtedi®  A  suggestion  of  initial  desire  for  matrimony 
is  also  contained  in  the  beginning  of  relations  under  a  ceremonial 

3.  Txaven  v.  Bernhardt,  206  U.  S.  6.  Wilson. v.  Cook,  256  lU.  460,  100 
423,  27  S.  Ct.  563,  61  U.  S.  (L.  ed.)  N.  E.  222,  43  L.B.A.(N.S.)  365;  Ifor- 
8«5.  Jill  Y.  Palmer,  68  YU  1,  33  Atl.  829, 

Note:  Lil.AJL915E  105.  33  L.R.A.  411. 

4.  Renfrew  v.  Renfrew,  60  Kaiu  277,  Notes:  3  L.R.A.(N.S.)  244;  6  Anto, 
56  Pae.  684, 72  A.  6.  R.  350.  Cad.  485. 

Note:  URJ^.1915E  106.  7.  Note :  L.R.A.1915E  92, 9a 

5.  White  V.  White,  82  Gal  427,  23  8.  Smith  v.  PuUer,  :138  la.  91, 115  N. 
Pac.  276,  7  L.BjL  799.  W.  912,  16  L.R.A.(N.S.)  98;  Tjimer 

Notes:  57  Am.  Rep.  461-463 ;L.RJL,  v.  Williams,  202  MasB.  500,  89  N.  E. 
1915E  80,  96.     .  110, 132  A.  S.  R.  511,  24  UR,A.(H.6.) 
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marriage  which  the  impediment  invalidatds.*  And  an  invalid  divorce 
is  favorable  to  the  presumpticm  where  both  parties  act  in  the  belief 
that  the  same  is  valid  In  such  a  case  the  good  faith  is  obvious^ 
and  the  inpediment  usually  technical  rather  than  moral;  and  an 
inference  of  consent  after  the  impediment  does  in  fact  cease  to  exist 
is  drawn  from  evidence  of  mere  continued  cohabitation,*^  except 
where  the  inference  is  required  to  be  one  of  actual  marriage.*^ 

66.  Ignorance  of  One  Party  of  Impediment*^— According  to  socoe 
decisions  where  one  person  is^free  to  enter  into  the  matrimonial  rela« 
tion  and  does  so  in  good  faith,  but  the  other  party  is  incapable  of 
entering  into  such  relation  because  of  a  former  wife  or  husband 
living,  or  other  impediment,  when  such  impediment  is  removed,  if 
the  parties  continue  matrimonial  cohabitation,  continue  to  introduce 
and  recognize  each  other  as  husband  and  wife,  and  are  so  recognized 
by  their  relatives,  friends,  and  by  society,  it  will  be  held  that  from 
such  moment  they  are  actually  husband  and  wife,  and  under  such 
circumstances  it  is  of  no  importance  that  a  formal  agreement  to 
live  together  as  husband  and  wife  was  not  entered  into,  or.that  either 
did  not  know  that  the  impediment  to  such  an  agreement  had  been 
removed,  when,  in  fact,  it  had  been  so  removed,  and  both  parties 
were  competent  to  enter  into  the  matrimonial  state. *•  This  view 
has  in  some  states  been  made  effectual  by  statutory  enactments  pro- 
viding, in  substance,  that  if  a  woman  marries  a  man  in  good  faith, 
without  knowledge  of  his  prior  marriage,  and  that  he  has  a  wife 
then  living,  and,  after  the  impediment  is  removed  by  the  death  of 
his  first  wife,  continues  to  live  with  him  in  good  faith,  the  marriage 
becomes  legal.*' 

67.  View  that  Change  of  Relations  Must  Be  Specifically  Estab^ 
li8hed.-^While  the  general  rule  as  to  the  effect  of  continued  cohabita- 
tion following  the  removal  of  an  impediment  is  as  above  stated,^^ 
there  are  authorities  which  hold  that  a  cohabitation  illicit  in  its 
origin  by  reason  of  an  existing  impediment  to  marriagie  cannot  be 

1199;  Chamberlain  v.  Chamberiain,  6S  836,  84  N.  W.  297,  84  A.  6.  R.  578^  51 

N.  J.  Eq.  736,  62  Atl.  680,  111  A.  6.  R.  L.B.A.  787;   In  re  Fitzgibbons,  162 

658,  6  Ann.  Gas.  483,  3  L.R.A.(N.S.)  Mich.  416, 127  N.  W.  313, 139  A.  S.  R- 

244.  670. 

Note :  L.R.A.1915E  93.  Note :  124  A.  S.  R.  117. 

9.  Note:  L.R.A.1915E  94.  13.  Tnmer  v.  Ttnner,  189  Mass.  373, 

10.  Chamberlain  v.  Chamberlain,  68  75  N.  E.  612,  109  A.  B.  R.  643;  Com. 
N<  J.  Eq.  736,  62  Atl.  680,  111  A.  S.  v.  Stevens,  196  Mass.  280,  82  N.  E; 
R.  658,  6  Ann.  Cas.  483,  3  L.R.A.  33, 124  A.  S.R.  555  (holdiii^,  however, 
(N.S.)  244.  that  this  statute  did  not  apply  to  p(er- 

Not^:   124  A.   S.  R.  117;  L.R.A.  sons  who  were  living  in  ai&other  slate- 
1915E  107.  at  the  time  th«  impediment'  was  re- 

11.  Land  y.  Land,  206  HI.  288,  68  moved,  and  came  to  Massachusetts  and 
N.  E.  1109,  99  A.  S.  R.  171.  there  cohabited  as  man  and  wife  at 

Note:  L.R.A.1915E  108.  a  snbfileqQeBt  time)« 

12.  Bai:l[er  v.  Valentine,  125  Mich.       14.  See  supra,  par.  64. 
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transformed  into  matrimony  by  evidence  which  falls  short  of  eetabliah- 
ing  the  fact  of  an  actual  contract  of  marriage ^'^  Such  contract  may 
be  proved  by  circumstaneeB,  but  they  must  be  such  as  to  exclude 
the  inference  or  presumption  that  the  former  relation  continued, 
and  satisfactorily  prove  that  it  had  been  changed  into  that  of  actual 
matrimony  by  mutual  consent/*  and  a  mere  continuance  of  cohabita- 
tion will  not  raise  a  presumption  of  marriage.^  It  has  also  been 
held  in  a  number  of  decisions  that  where  an  actual  marriage  i^ 
shown,  cohabitation  and  reputation  must  be  regarded  as  having 
their  origin  in  such  marriage,  and  cannot  be  treated  as  creating  a 
presumption  that  the  parties  contracted  a  subsequent  marriage  after 
the  removal  of  an  impediment,^^  e^ecially  where  it  is  not  shown 
that  either  knew  of  the  removal  of  the  impediment^  or  that  one  of 
them  ever  knew  of  its  existence.** 

VI.  Voxn  AND  Voidable  Mabbiaqes 

6S.  Definition. — ^It  has  been  laid  down  as  a  general  rule  that  canon- 
ical impediments  to  marriage,  such  as  consanguinity,  affinity,  impo- 
tence and  the  like  render  a  marriage  merely  voidable,**  while  the 
so-called  civil  disabilities,  such  as  want  of  age,  idiocy,  lunacy,  and 
the  like,  which  prevent  by  reason  of  lack  of  capacity  to  contract 
the  creating  of  a  marital  status,  make  a  marriage  void,  ah  initio.* 
But  whether  a  marriage  should  be  treated  as  entirely  void,  or  should 
be  open  to  attack  only  in  a  specific  proceeding  brought  by  certain 
persons,  is  purely  a  question  of  policy  for  the  legislature,*  and  the 
general  rule  above  stated  must  be  cautiously  applied  in  view  of  the 
fact  that  statutes  both  in  England  and  America  have  greatly  modified 

16.  Reading  Fiie  Ins.,  etc.,  Co.'s  Ap-  Note:  14  L.RA.  364. 

peal,  113  Pa.  St.  204, 6'Atl.  60, 57  Am.  18.  Cartwright  v.  McGown,  121  ID. 

Rep.  44S;  Williaxnft  v.  WiUiams,  46  388,  12  N.  E.  737,  2  A.  S.  R.  105; 

Wis,  464,  1  N.  W.  98,  32  Am.  Rep.  People   v.    8haw.   259   IlL    544,   102 

722;  Spencer  v.  PoBock,  83  Wis.  216,  N.  B.  1031,  L.R.A.1915E  87;  Voorhees 

63  N.  W.  490, 17  L.R.A  848;  Lanham  v.  Voorhees,  46  N,  J.  Eq.  411, 19  Ail. 

V.  Lanham,  136  Wis.  360,  117  N.  W.  172,  19  A.  S.  R.  404. 

787,  128  A.  S.  R.  1085,  17  L.R.A  19.  Cartwright  v.  McQown,  121  111. 

(N.S.)  804.  388, 12  N.  E.  737,  2  A..  S.  R.  105. 

Notes:  124  A.  S.  R.  lliB;  139  A.  S.  80.  Note:  79  A  S.  R.  373. 

R.  581;  14  L.R.A.  364;  6  Ann,  Cas.  1.  Gould  v.  Gould,  78  Conn.  242,  61 

486.  Atl.  604,  2  L.RA.(N.S.)   531;  Har- 

16.  Klipfd  V.  KKpfd,  41  Colo.  40,  risen  v.  State,  22  Md.  463,  85  Am.  Dec. 
92  Pae.  26,  124  A.  S.  R.  96;  Hyn^  658;  Gathii^  v.  WiUiams,  27  N.  C. 
V.  McDermott,  91  N.  Y.  461,  43  Am.  487,  44  Am.  Dec^  49. 

Rep.  677:  Spencer  v.  Ponock,  83  Wis.  Notes:  L.R.A.1916C  691;  Ann,  Cas. 
215,  SB  N.  W.  490,  17  L.R.A^  848.        1912D  1127,  1128. 

17.  Cram   v.    Bumham^    5    GieenL       2.  In  re  Gr^orson,  160  Cal.  21, 116 
(Me.)  213,  71  Am.  Dec.  218;  CoHins  Pac.  60,  Ann.  Cas.  1912D  U24,  L.R.A. 
V.  Vooriiees,  47  N.  J,  Bq.  315,  20  Atl.  1916C.697,  -  .        ..      - 
676,  24  A.  S.  R.  412, 14  LRA.  364. 
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» 

the  ancient  law  of  valid  marriages,  and  that  the  legislative  tendeiu^y 
is  to  make  marriages  voidable  rather  than  void,  whenever  the  impedi* 
ment  is  such  that  it  mi^t  not  have  been  readily  km)Wn  to  both 
parties  before  marriage,  and  where  public  policy  does  not  rise  superior 
to  all  considerations  of  private  utility.  Modem  civilization  strongly 
condemns  the  harsh  doctrine  of  ab  initio  sentences  of  nullity.*  A 
definition  of  voidable  and  void  marriages  which  will  closely  fit  miod- 
ern  conditions  is  that  a  marriage  may  be  considered  voidable  though 
prohibited  by  law  when  it  is  possible,  under  any  circua^stances,  for 
the  parties  to  contract  the  marriage,  or  subsequently  to  ratify  it,* 
while  it  should  be  considered  void  if  it  is  impossible  for  them  under 
the  law  to  contract  it,  and  if  it  is  impossible  for  them  subsequenUy 
by  any  conduct  to  ratify  it,  and  if  the  statute  expressly  declares  that 
the  marriage  is  void.* 

69.  Effect  of  Void  and  Voidable  Marriages. — ^While  it  is  true  that 
ordinary  contracts  entered  into  in  violation  of  positive  law  are  nulli- 
ties and  unenforceable,  the  rule  has  not,  at  least  not  by  a  uniform 
trend  of  decisions,  been  held  applicable  to  marriage  contracts,  for 
the  sacred  nature  of  the  relation,  and  obvious  reasons  of  sound  public 
policy,  forbid  that  the  person  who  enters  into  a  marriage  contract, 
though  prohibited  by  law,  may  arbitrarily,  and  without  a  decree  of 
dissolution,  determine  for  hiixiself  the  validity  of  the  contract  and 
reject  or  perform  it  at  his  pleasure.*  The  general  rule  is  that  a 
voidable  marriage  is  regarded  as  practically  valid  by  all  courts  until 
its  nullity  has  been  declared  in  ^  proper  proceeding,^  during  the  life- 
time of  the  parties.*  Of  course,  strictly  speaking,  a  voidable  marriage 
not  annulled  during  the  lifetime  of  the  parties  does  not  become  valid 
by  the  death  of  one  of  the  parties  thereto,  but  rather  becomes  merely 

3.  Harrison  v.  State,  22  Md.  463,  6.  State  v.  Toder,  113  Minn.  503, 
85  Am.  Dec.  658;  State  v.  Yoder,  113  130  N.  W*  10,  L.B.A.1916C  686. 
Minn.  503, 130  N.  W.  10,  L.R.A.  1916C  7.  Fariey  v..  Fkrlay,  94  Ala.  601, 10 
686  and  note;  In  re  Love,  42  Okla.  So,  646,  33  A.  S.  R.  141;  Gould  v. 
478,  142  Pac.  305,  L.B.A.1915E  109.  Gould,  78  CoHn.  242,  61  AtL  604,  2 

Note:  79  A.  S.  R.  373.  L.R,A.(N.S.)  631;  Sneed  v.  Ewing,  5 

4.  State  V.  Yodcr,  113  Minb.  503,  J.  J.  Marsh.  (Ky.)  460,  22  Am.  Dec. 
130  N.  W.  10,  L.R.A.1916C  686;  Fear-  41;  Harrison  v.  State,  22  Md.  468,  85 
now  V.  Jones,  34  OHa.  694,  126  Pac.  Am.  Dec.  6BB;  State  v.  Lowell,  78 
1015,  L.B.A.1916C  720;  In  re  Love,  Mian.  166,  80  N.  W.  877,  79  A.  S.  R. 
42  Okla.  478,  142  Pac.  305,  L.R.A.  358,  46  L.R.A.  440;  State  v.  Yoder, 
1915E  109.  113  Minn:  503,  130  N.  W.  10,  L.R.A. 

Note:  L.R.A.1916e  690.  1916C  686^  Cunningham  v.  Cunning 

6.  State  V.  Yoder,  113  Minn.  503, 130  ham,  206  N.  T.  341,  99  N.  E.  845,  43 

N.  W.  10,  L.R.A.1916C  686;  Feamow  L.R.A.(N.S.)   355;  Gathings  v.  Wil- 

V.  Jones,  34  Okla.  694,  126  Pac.  1015,  liams,  27  N.  C.  487,  44  Am.  D^c  49. 

L.R.A.1916C  720;  In  re  Love,  42  Okla.  Notes:  44  Am.  Dec.  54;  96  A.  8.  R. 

478,  142  Pac.  305,  L.R.A.1915E  109.  268;  L;R.A.1916C  692,  693,  758. 

Notes:  44  Am.  Dec.  54;  L.R.A.1916C  8.  See  infra,  par.  77. 

690. 
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effective  in  that  it  can  no  longer  be  attacked.  In  other  words  the 
jorisdietion  of  the  ooiu'ta  with  respect  to  such  cases  is  declaratory 
only,  aad  tbe  mef riage  de.  facto  which  is  once  invalid  remains  so,  but 
if  not  avoided  during  the  lifetime  of  the  parties  in  a  proper  proceed- 
ing it  has  certain  civil  effects  which  cannot  longer  be  controverted.* 
A  marriage  void  in  its  inception' does  not  require  the  sentence,  decree 
or  judgment  of  any  court  to  restore  the  parties  to  their  original  rights 
or  to  make  the  marriage  void/®  but  though  no  sentence  of  avoidance 
be  absolutely  necessary,  yet  as  well  for  the  sake  of  the  good  order  of 
society  as  for  the  peace  of  mind  of  all  persons  concerned,  it  is  expedi- 
ent that  the  nullity  of  the  marriage  should  be  ascertained  and  declared 
by  the  decree  of  a  court  of  competent  jurisdiction.**  Another  reasoii 
why  a  judicial  determination  of  such  a  marriage  ought  to  be  san<?- 
tioned  is  that  an  opportunity  should  be  given,  when  the  evidence  is 
obtainable  and  the  parties  living,  to  have  the  proof  of  such  marriage 
being  void  presented  in  the  form  of  a  judicial  record,  so  that  it  can- 
not be  disputed  or  denied.**  This  right  is  granted  in  some  juris- 
dictions by  express  statutory  provision.** 

70.  KbiMa. — At  common  law  a  marriage  of  persons  under  the  age 
of  seven  years  was  a  nullity,*^  but  over  that  age,  and  under  the  age 
of  eonsent,  the  marriage  was  not  absolutely  void,  but  only  voidable,*^ 
and  yet  difiPerent  from  other  voidable  marriages  in  this,  that  the  party 
under  age  might  disaffirm  the  marriage  upon  becoming  of  age,  and 
it  would  be  void  without  any  judicial  decree,  or  the  marriage  might 
then  be  affirmed,  a(kid  be  valid  without  any  new  solemnization.**  The 
rule  which  generally  prevails  in  jurisdictions  where  the  marriage  reler 
tion  is  regulated  by  statute  is  that  a  marriage  where  one  of  the  paiv 

9.  Note:  L.R.A.1916C  693,  758.  571,  38  So.  640, 110  A.  S.  R.  53;  In  re 

10.  Pattttson  V.  Qfliaei,  6  How.  550,  Gregorson^  160  CaL  21,  116  Pac.  60, 
12  U.  8.  (L.  ed.)  553;  Ooeet  v.  Goeet,  Ann.  Cas.  1912D  1124,  L.R.A.1916C 
112  Ark.  47,  164  S.  W.  759,  LJI.A.  697 ;  PoweU  v.  Powefl,  18  Kan.  371,  26 
1916C  707 ;  Cartwri|^  v.  MeOown^  la  Am.  Rep.  774 ;  Stewart  v.  Vandervort, 
111.  388, 12  N.  E,  737,  2  A.  S.  R.  105;  34  W.  Va.  524, 12  S.  E.  736, 12  L.R.A. 
Powell  v.  P<mell,  18  Kan.  371,  26  An.  50. 

Rep.  774;  Jenkins  v.  Jenkins,  2  Dana       Notes:    L.R.AJ916C    692-700-706; 

(Ky.)  102,  26  Am.  Dec  487;  Saeed  Ann.  Cas.  1912D  1128. 

V.  Ewing,  5  J.  J.  MaiBh.  (Ky.)  460,       12.  Powell  v.  Powell,  18  Kan.  371, 

22  Am.  Dee.  41;  Harnaon  v.  State,  26  Am.  Rep.  774. 

22  Md.  463,  85  Am.  Dee.  658;  State       Notes:  L.R.A.1916C  701,  715;  Ann. 

V.  Yoder,  113  Minn.  603,  130  N.  W.  Cob.  1912D  1128. 

10,  L.R.A.1916C  686;  Gathings  v.  WU-       13.  Notes:  96  A.  S.  R.  268;  L.R.A 

liams,  27  N.  C.  487,  44  Am.  Dec.  49;  1916C  715. 

Stewart  V.  Vandervort,  34  W.  Va.  524,       14.  Notes:    44    Am.    Dec.    57;    22 

12  S.  E.  736,  12  LJIA..  50  and  nota  L.R.A.(N.S.)  1202. 

Notes:  44  Am.  Dec.  54;  80  A.  S.  R.       15.  Notes:    44    Am.    Dec.    57;    22 

339;  40  L.R.A.  737-744;  L.R.A.19ieC  L.R.A.(N.S.)  1202;  L.R.A.1916C  740. 
691-711;  Ann.  Cas.  19120  1128.  16.  Note:  44  Am.  Deo.  57, 

11.  Hawkins  v.  HiHwkins,  1^  Ala. 
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ties  is  under  the  age  of  statutory  consent  but  who  is  competent  by 
the  common  law  is  not  void,  but  merdy  voidable/'  in  the  absmce  of 
any  provision  expressly  declaring  that  it  shall  be  absolutely'  void/* 
and  it  is  valid  for  all  civil  purposes,  until  annulled  by  a  judicial 
decree.^*  It  is  a  well  settled  rule  that  the  effect  of  statutes  prohibit- 
ing clergymen  or  magistrates  from  marrying  minors  without  the 
consent  of  their  parents  or  guardians,  or  forbidding  the  issuance  of 
marriage  licenses  without  such  consent,  and  prescribing  a  penalty 
in  case  of  violation  thereof,  is  not  to  render  such  marriages  void 
when  solemnized  without  the  required  consent,  the  statutes  being 
regarded  as  directory  only,  in  the  absence  of  any  provision  declaring 
such  marriages  absolutely  void ;  ^  and  in  fact  it  is  specifically  declared 
in  some  statutes  that  a  marriage  contracted  without  the  consent  of 
parents  cannot  for  that  cause  be  annulled.^  In  England  at  otie  time 
marriages  between  minors  without  the  consent  of  the  parents  were 
made  absolutely  void  by  statute,  but  because  of  the  great  evils  and 
injustice  wrought  by  the  operation  of  that  act  it  was  repealed  and 

17.  In  re  Gregorson,  160  Cal.  21,  R.  358,  46  L.B^.  440;  WilKts  v.  WU- 
116  Pac.  60,  Ann.  Cas.  1912D  1124,  lits,  76  l^eb.  228,  107  N.  W.  379,  14 
L.R.A.1916C  697;  Browning  V.Brown-  Ann.  Caa.  883,  6  L.B.A.(N.S.)  767; 
ing,  89  Kan.  98,  130  Pae.  852,  Ann.  Stuxgis  v.  Stuigis,  51  Ore.  10,  93  Pac. 
Cas.  1914C  1288,  L.RA.1916C  737;  696, 131  A.  S.  B.  724, 15  L.R.A.(N.S.) 
State  v.  LoweU,  78  Minn.  166,  80  N.  1034;  EUot  v.  EUot,  77  Wis.  ^4,  46 
W.  877,  79  A.  S.  R.  358,  46  L.R.A.  N.  W.  806, 10  L.R.A.  568. 

440;  Cunningham  v.  Cunningham,  206  Notes:  22  L.RJ^.(N.3.)  1205;  URJL 

N.  Y.  341,  99  N.  E.  845,  43  L.R.A.  1916C-740. 

(N.S.)  355  (stating  New  Jersey  rule) ;  20.  Browning  v.  Browning,  89  Kan. 

Sturgis  V.  Sturgis,  51  Ore.  10,  93  Pac.  98,  130   Pac.   852,  Ann.  Cas.  1914C 

696,   131  A. -S.   R.   724,   15   L.R.A.  1288,    L.R.A.1916C    737;    Hiram    v. 

(N.S.)  1034;  Ex  parte  Hollopeter,  52  Pierce,  45  Me.  367,  71  Aju.:  Deo.  5S5; 

Wash.  41,  100  Pac.  159,  132  A.  S.  R.  Hervey  v.  Moseley,  7  Gray  (Mass.) 

952, 17  Ann.  Cas.  91,  21  L.R.A.(N.S.)  479,  66  Am.  Dec.  515;  Cam.  t.  Gra- 

847;  Cushman  v.  Cushman,  80  Wash,  ham,  157  Mass.  73,  31  N..E.  706,  34  A. 

615,  142  Pac.  26,  L,R.A.1916C  732;  S.  B.  255,  16  LJI.A.  678;  People  v. 

Eliot  V.  Eliot,  77  Wis.  634,  46  N.  W.  Scboonmaker,  117.Mi<A.  190,  75  N.  W. 

806,  10  L.B.A.  568.  439,  72  A.  S.  B.  560 ;  State  y.  Bittick, 

Notes:  79  A.  S.  R.  374;  2  L.R.A.  103  Mo.  183,  15  S.  W.  325,  23  A.  S. 

(N.S.)    353;   22  L.B.A.(N.S.)    1202;  R.  869,  11  L.R.A.  567;  Hofta  v.  Dick, 

L.R.A.  1916C  740.  42  Ohio  St  23,  51  Aan.  Bep.  791; 

18.  Smith  V.  Smith,  84  6a.  440,  11  Sturgis  v.  Stuigis^  51  Ore.  10,  93  Pac. 
S.  E.  496,  8  L.R.A.  362;  State  v.  696, 131  A.  S.B..724, 15  LJIJ^.(N.S.) 
LoweU,  78  Minn.  166,  80  N.  W.  877,  1034;  In  re  Ghace,  26  R.  I.  351,  58 
79  A.  S.  R.  358;  46  L.R.A.  440.  Atl.  978,  3  Ann.  Caa.  1050,  69  L.R.A. 

Note:  L.R.A.1916C  740.  493;  In  re  Hollopeter,  52  Wash.  41, 

19.  Browning  v.  Browning,  89  Kan,  100  Pac.  169, 132  A.  S.  B.  952, 17  Ann. 
98,  130  Pac.  852,  Ann.   Cas.  19140   Cas.  91,  21  L.B,A.(NJS.)  847. 

1288,  L.B.A.1916C  737;  Lewis  V.Lewis,       Notes:  L.B.A.1916C  740;  17  Ann. 
44  Minn.  124,  46  N.  W.  323,  20  A.  S.   Cas.  94,  96. 
B.  559,  9  L.B. A.  505 ;  State  v.  Lowell,       And  see  supra,  par.  18. 
78  Minn.  166,  80  N.  W.  877,  79  A.  S.       1.  Note.*  17  Ann.  Cas.  96. 
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it  was  held  that,  although  the  consent  of  parents  was  required,  the 
abeence  of  consent  did  not  inralidate  the  marriage.* 

71.  Mental  Incapadt7.-^In  the  absence  of  statute  it  is  generally 
agreed  that  as  no  person  can  oontraet  a  Talid  marriage  when  incapable 
of  giving  an  intelligent  consent  thereto,  the  marriage  of  a  person 
of  unsound  mind,  though  formally  jsoiemniaed,  is  ab^ubely  void ;  * 
and  in  some  jurisdictionB  it  has  been  provided  by  statute  that  no 
person  of  unsound  mind  is  capable  of  contracting  marriage,  and  that 
such  a  marriage,  if  solemnixed,  is. absolutely  void>  But  the  major* 
ity  of  statutes  which  deal  with  marriages  of  mental  incompetents, 
either  expressly  or  in  effect  render  such  marriages  voidable  only, 
and  not  vc»d  ab  initio,'^  and  provide  thatr  the  marriage  i^ail  be 
adjudged  void  from  the  time  its  nullity  is  declared  by  a  court  of 
competent  authority.*  And  even  in  the  absence  of  controlling  statute 
there  seems  to  be  some  indirect  authority  for  the  proposition  that 
the  marriage  of  a  lunatic  or  incompetent  is  not  absolutely  void  in 
the  strict  sense,  but  rather  in  a  restricted  and  special  sense  is  void- 
able only,  it  having  been  held  that  such  a  marriage  may  be  rendered 
valid  by  ratiii^cation,  as  by  voluntary  cohabitation  after  recovery  of 
reason  or  during  a  lucid  interval.'  Where  at  the  time  of  marriage 
one  of  the  parties  was  insane  from  the  use  of  intoxicating  liquet  the 
marriage  contract  is  not  absolutely  void  but  only  voidable,  and  there- 
fore such  a  marriage  is  valid  for  all  civil  purposes  until  a  competent 
tribunal  has  pronounced  it  null  upon  direct  proceedings  instituted 
for  the  purpose.® 

72.  Physical  Incapacity. — Basing  the  conclusion  upon  the  doctrine 
or  theory  that  the  objection  to  the  marriage  of  a  person  physically 
incompetent  to  consummate  the  marriage  relation  is  that  the  incapac- 
ity is  not  an  original  one  to  contract,  but  rather  a  failure  of  con- 
sideration, the  generally  accepted  rule  is  that  such  a  marriage  is 
voidable,  and  mo%  absolutely  void  ab  initio,  or  in  other  words,  is 

2.  Notes:  22  L.B.A.(N.S:)  1207;  17   Bq.  (S.  C.)  669,  42  Am.  Dec.  332. 
Ann.  Cas.  96.  Notes:  44  Am.  Dec.  58^;  61  A.  S.  R. 

S.  Ip  re  Gregorson,  160  Cal.  21, 116*  667;  79  A.  S.  R.  373^376;  9  L.R.A. 
Pac.  60,  Ann.  Cas.  1912D  1124  and  505;    L.R.A.1916C    700;    Ann.    Cas. 
note,    L.RA.1916C    697;    Gould    v.  1912D 1127. 
Gould,  78  Conn.  242,  61  Atl.  604,  2       4.  Note:  Ann.  Cas.  1912D  1129. 
L.R.A:(N.S.)  531;  Orchardson  v.  Co-       5.  In  re  Gregorson,  160  Cal.  21, 116 
field,  171  111.  14,  49  N.  E.  197,  63  A.   Pac.  60,  Ann.  Cas.  1912D  1129  and 
S.  R.  211,  40  L.B.A.  256;  Powell  v.   note,  L.R.A.1916C  697. 
Powell,  18  Kan.  371, 26  Am.  Rep.  774;       Note :  IaR.A.1916C  702. 
Jenidns  v.  Jenkins,  2  Dana  (Ky.)  102,       6.  Lewis  v.^  Lewis,  44  Minn.  124,  46 
26  Am.  Dec.  437;  Gathings  v.  Wil-  N.  W.  323,  20  A.  S.  R.  659,  9  L.R.A. 
liams,  27  N.  C  487,  44  Am.  Dec.  49;  505, 

Crump  v.  Morgan,  38  N.  C.  91,  40  Am.       Note:  Ann.  Cas.  1912D  1129. 
Dec.  447 ;  Sims  t.  Sims,  121  N.  C.  297,       7.  Note :  L.R.A.1916C  703.    See  in- 
28  S.  B.  407,  -61  A.   8.  R.   665,  40   ffa,  par.  78. 
L,R.A.  737;  Foster  v.  Means,  Speers       «.  Note;  L.R.A.1916C  703.      ' 
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regarded  as  valid  until  regularly  dissolved  ia  a  direct  proceeding 
between  the  parties  by  .a  court  of  competent  jurisdietioD.*  This  is 
especially  true  where  such  condition  is  a  statutory  groutid  fet.  divorce 
and  the  statute  contains  a  proviso  that  the  marriage  has  not  beea 
ratified.i« 

73.  Marriag«  between  Persoas  of  Different  Races.-— In  many  juris- 
dictions intermarriage  of  the  white  and  black  races  or  txf  the  white 
and  Indian  or  Mongolian  race  has  been  prohibited  by  staiAite/^  and 
euch  statutes  generally  declare  illegal  and  absolutely  void  mairiages 
of  white  persons  with  negroes  of  the  whole  or  part'  blood, ^^  Mongo- 
lians/* or  Indians.** 

74.  Consaaguineoiis  Harriages. — ^It  is  almost  universally  stated 
that  unless  expressly  interdicted  by  statute  a  consanguineoufi  marriage 
which  is  within  the  Levitical  degrees,  or,  as  it'  is  sometimes  stated, 
God's  law  or  the  law  of  God,  is  not  absolutely  void,  but  rather  is  void- 
able only  during  the  lives  of  the  parties ;  **  and  that  if  not  so  avoided 
during  their  lives  it  must  be  deemed  valid  to  all  intents  and  for  all  civil 
purposes.**  The  same  rule  applies  to  marriages  between  persons  within 
the  prohibited  degrees  of  affinity.*'  It  is  sometimes  expressly  pro- 
vide4  by  statute  that  such  marriages  are  voidable  only  by  decree  of 
a  court  of  competent  jurisdiction,**  and  even  where  the  statutes  declare 
that  marriages  between  persons  related  within  specified  degrees  of 
kindred  or  ^nity  shall  be  "void,"  it  has  been  held  that  if  the  legis- 
lature also  gives  power  to  the  court  to  hear  and  determine  such 
cases,  the  term  "void'*  must  be  construed  as  void  upon  judgment  or 
decree  to  that  effect  by  a  court  of  competent  jurisdiction,  and  not 

9.  Bennett  v.  Bennett,  169  Ala.  618,  1916C  697;  Sturgis  v.  Sturgis,  5l  Ore. 
63  So.  986,  L.R.A.1916C  693;  Gould  10,  93  Pac.  696,  131  A.  S.  R.  724,  16 
V.  Gould,  78  Conn.  242,  61  Atl.  604,  2  L.R.A.(N.S.)  1034. 

L.R.A.(N.S.)  531;  Sneed  v.  Ewing,  6  14.  Wilbur  v.  Bingham,  8  Wash.  35, 

J.  J.  Marsh.  (Ky.)  460,  22  Am.  Dec.  36  Pac.  407,  40  A.  S.  R.  886. 

41;  Devanbagh  v.  Deyanbagh,  5  Paige  15.  Sneed  v.  Ewing^  5  J.  J.  Marsh. 

(N.  Y.)  554,  28  Am.  Dec.  443.  (Ky.)  460,  22  Am.  Dec.  41;  Baity  v. 

Notes :  79  A.  S.  B.  373 ;  L.R.A.1916C  Cranfill,  91  N.  C.  293,  49  Am.  Dec. 

695.  641;  Bowers  v.  Bowers,  10  Rich.  Eq. 

10.  Note:   L.R.A.1916C   695.     And  (S.  C.)  551,  73  Am.  Dec.  99. 

see  Divorce  aih)  Sbparation,  vol.  9,  Notes:  79  A.  S.  R.  373;  9  LJEI.A. 

p.  276  et  seq.  605;  L.R.A.1916C  728;  1  Ann.  Gas. 

U.  See  supra,  par.  31.  613. 

12.  In  re  Gregorson,  160  Cal.  21, 116  16.  Bowers  y.  Bowers,  10  Rich.  Eq. 
Pac.  60,  Ann.  Cas.  1912D  1124,  L.R.A.  (S.  C.)  551,  73  Am.  Dec.  99. 

1916C. 697;  Baity  v.  Cranfill,  91  N.  C.  Note:  LJI.A.1916C  728. 

293,  49  Am.  Rep.  641;  Sturgis  v.  Stur-  17.  Notes:  79  A.  S.  R.  373;  L.R.A. 

gis,  51  Ore.  10,  93  Pac.  696,  131  A.  S.  1916C  730. 

R.  724,  16  LJl.A.(N.S.)  1034.  18.  Martin  v.  Martin^  54  W.  Va.  301, 

Note:  79  A.  S.  R.  382.  46  S.  K  120, 1  Ann.  Gas.  612.. 

13.  In  re  Gregorson,  160  Cal.  21, 116  Note:  LJt.AJ916C  728« 
Pac.  60,  Ajan.  Cas.  1912D  1124,  L.R*A. 
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ipso  facto  void.**  But  marriages  within  the  eauzxierated  degrees  of 
relationship  are  void  and  not  merely  voidable  under  a  statute  declar- 
ing such  marriages  to  be  incestuoue,  illegal  and  void,  and  making  them 
criminal,**  or  where  they  are  declared  incestuous  and  vcid  from  the 
beginning.*  So,  in  many  other  jurisdictions  it  seems  to  have  been 
assumed  that  marriages  which  are  incestuous  because  within  the  pro- 
hibited degrees  of  consanguinity,  and  which  are  expressly  declared  to 
be  absolutely  void,  are  void,  and  not  merely  voidable.*  It  is  some- 
times provided  that  such  marriages  are  void  but  that,  if  followed  by 
cohabitation  and  birth  of  issue,  they  shall  not  be  declared  void  after 
the  death  of  either  party.* 

75.  Undissolved  Prior  Marriage. — ^At  common  law  and  in  the  ab- 
sence of  statutory  provision  having  a  modifying  effect,  a  civil  dis- 
ability, such  as  having  a  lawful  living  husband  or  wife  by  a  former 
marriage,  renders  a  subsequent  marriage  absolutely  void  ab  initio,*  in 
consequence  of  which  it  is  good  for  no  legal  purpose,*  and  the  inci- 
dents which  attend  and  follow  on  a  valid  marriage  are  not,  in  the 
absence  of  statute,  acquired  by  the  parties.*  As  no  decree  of  nullity 
is  necessary  to  the  existence  of  the  original  rights  of  the  parties,* 
an  innocent  participant  in  a  bigamous  marriage  may  legally  marry 
another  without  waiting  for  the  dissolution  of  the  bigamous  union 

19.  Harrison  v.  State,  22  Md.  468,  111.  160,  30  N.  B.  446,  33  A.  S.  R.  294, 
85  Am.  Dec.  658.  21  L.R. A.  387 ;  Potter  v.  Clapp,  203 

Note:  L.R.A.1916C  728.  lU.  592,  68  N.  E.  81,  96  A.  S.  R.  322; 

20.  Feamow  v.  Jonw,  34  Okla.  694,  Barth  v.  Earth,  102  Ky.  56,  42  S.  W. 
126  Pac.  1015,  L.R.A1916C  720  and  1116,  80  A.  S.  R.  325  and  note;  Spears 
note.  y.  Shopshire^  11  La.  Ann.  559,  66  Am. 

1.  In  re  Gregorson,  160  Cal.  21, 116  Dec.  206 ;  Com.  v.  Stevens,  196  Mass. 
Pac.  60,  Ann.  Cas.  1912D  1124,  L.R.A.  280,  82  N.  E.  33,  124  A.  S.  R.  555 ; 
1916C  697.                  '  Stote  v.  Patterson,  24  N.  C.  346,  38 

2.  Storgifi  V.  Sturgis,  51  Ore.  10,  93  Am.  Dec.  699;  Stewart  v.  Vandervort, 
Pac.  696,  131  A.  S.  R.  724,  15  L.R.A.  34  W.  Va.  524, 12  S.  E.  736, 12  L.R  Jl. 
(N.S.)  1034.  50  and  note. 

Notes:  LJI.A.1916C  728;  1  Ann.  Cas.  Notes :  44  Am.  Dec.  55;  46  Am.  Dec. 

613.  130;  79  A.  S.  R.  378;  L.R.AJL916C 

3.  Baity  t.  CranfiU,  91  N.  C.  293,  711;  Ann.  Cas.  1914C  1296. 
40  Am.  Dec.  641.  And  see  supra,  par.  34. 

Note :  L.R JL.1916C  728.  5.  Cartwright  v.  McGown,  121  TU, 

4.  Patterson  V.  Gainea,  6  How.  550,  388,  12  N.  E.  737,  2  A.  S.  R.  105; 
12  U.  S.  (L.  ed.)  553;  Holbrook  v.  State  v.  Patterson,  24  N.  C.  346,  38 
State,  34  Ark.  511,  36  Am.  Repw  17;   Am.  Dec.  699. 

Qoset  V.  Goset,  112  Ark.  47, 164  S.  W.  Notes :  44  Am.  Dec.  55 ;  L.R.A.1916C 

759,  L.R.A.1916C  707;  In  re  Harring-  711. 

ton,  140  Cal.  244,  73  Pac.  1000,  98  6.  Stewart  v.  Vandervort,  34  W.  Va. 

A.  S.  R.  51;  In  re  Gregorson,  160  Cal.  524,  12  S.  E.  736,  12  L.R.A.  50  and 

21, 116  Pac.  60,  Ann.  Cas.  1912D  1124,  note. 

L.R.A.1916C  697 ;  Cartwright  v.  Me-  Note :  46  Am.  Dec.  130. 

Gown,  121  111.  388,  12  N.  E.  737,  2  7.  Note :  L.R.A.1916C  711.    See  su^ 

A.  S.  R.  105$  €k>vdon  v.  Gordon,  141  pra,  par.  69. 
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either  by  death  or  divorce,^  and  the  guilty  party  to  a  bigamous  mar- 
riage may  after  the  dissolution  of  his  first  marriage  iQgaUy  contract 
a  third  marriage.*  In  many  jurisdictions  a  bigamous  marriage  is 
expressly  declared  by  legislative  enactment  to .  be  illegal  and  void 
from  the  beginning,^^  and  the  effect  of  such  a  statute  ia  not  altered 
by  the  fact  that  it  also  provides  for  actions  to  annul  such  marriages.** 
But  by  statute  in  some  jurisdictions  a  marriage  between  persons, 
one  of  whom  had  a  former  undivorced  spouse  living,  is  voidable  only 
if  at  the  time  of  the  marriage  such  spouse  has  been  absent  and  unheard 
of  for  a  certain  number  of  years.** 

76.  Fraud  and  Duress. — While  a  marriage  procured  by  fraud  is 
sometime  declared  void,**  the  great  weight  of  authority  is  to  the  effect 
that  it  is  not  absolutely  void,  but  merely  voidable  at  the  suit  of 
the  injured  party,  during  his  lifetime.*'*  So  while  it  has  been  held 
that  a  marriage  ceremony  performed  while  one  of  the  parties  thereto 
was  actually  under  legal  duress  is  absolutely  void,**  the  weight  of 
authority  is  apparently  to  the  effect  that  such  a  marriage  is  voidable 
only,**  and  therefore  is  valid  and  binding  upon  the  parties  until 
annulled  by  a  court  of  competent  jurisdiction.*'  In  some  jurisdic- 
tions marriages  induced  by  duress  are  the  subject  of  statutory  regu- 
lation, such  statutes  usually,  either  expressly  or  in  effect,  rendering 
such  marriages  voidable  only.*® 

77.  Collateral  Attack. — Under  ordinary  circumstances,  the  effect 
of  a  void  marriage,  so  far  as  concerns  the  conferring  of  legal  rights 

8.  Patterson  v.  Gaines,  6  How.  560,  Gregorson,  160  Cal.  21,  116  Pao.  60, 
12  U.  S.  (L.  ed.)  553.  Ann.   Cas.  1912D  1124,  L.R.A.1916C 

9.  Holbrook  v.  State,  34  Ark.  511,  697;  Tomppert  v.  Tomppert,  13  Bush 
36  Am.  Rep.  17.  (Ky.)   326,  26  Am.  Rep.  197;  Batty 

10.  Goset  V.  Goset,  112  Ark.  47, 164  v.  Greene,  206  Mass.  661,  92  N.  E.  715, 
S.  W.  759,  L.R.A.1912C  707  and  note;  138  A.  S.  R.  407;  Williams  v.  WiUiams, 
Evatt  V.  Miller,  114  Ark.  84, 169  S.  W.  63  Wis.  58,  23  N.  W.  110, 63  Am.  Bep. 
817,  L.R.A.1916C  759;  Kelley  v.  Kel-  253. 

ley,  161  Mass.  Ill,  36  N.  E.  837,  42  Note:  79  A.  S.  R.  371. 

A.  S.  R.  389,  25  L.R.A.  806.  15.  Hawkins  y.  Hawkins,  142  Ala. 

Note :  L.R. A.1916C  713.  571,  38  So.  640,  110  A.  S.  R.  53. 

11.  In  re  Gregorson,  160  Cal.  21,  Note:  L.R.A.1916C  706. 

116  Pac.  60,  Ann.  Cas.  1912D  1124,  16.  Taylor  y.  White,  160  N.  C.  38, 

L.R.A.1916C  697;  Barth  v.  Barth,  102  75  S.  E.  941,  L.R.A.1916C  704. 

Ky.  56,  42  S.  W.  1116,  80  A.  S.  R.  Notes:  79  A.  S.  R.  370;  L.R.A.1916C 

335.  706. 

Note:  L.R.A.1916C  714.  And  see  generally.  Duress,  vol.  9,  p. 

12.  In  re  Harrington,  140  Cal.  244,  724. 

73  Pac.  1000,  98  A,  S.  R.  51.  17.  Taylor  v.  White,  160  N.  C.  33, 

Notes:  46  Am.  Dec.  132;'^79  A.  S.  R.  75  S.  E.  541,  L.R.A.1916C  704. 

374;  L.R.A,1916C  717.  Note:  L.R.A.1916C  706. 

13.  Notes:  79  A.  S.  R.  371;9L.R.A.  18.  In  re  Gregorson,  160  Cal.  21, 
505.  116  Pac.  60,  Ann.  Cas.  1912D  1124, 

14.  Farley  v.  Parley,  94  Ala.  501,  L.R.A.1916C  697. 

10  So.  646,  33  A.  S.  R;  141;  In  le       Note:  LJt.A.1916C  706. 
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tipon  the  parties,  is  na  though  no  marriage  had  ever  takea  place.** 
And  therefore  being  good  for  no  legal  purpose,  its  invalidity  can  be 
maintained  in  any  proceeding  in  which  the  fact  of  marriage  may 
be  material^  either  direct  or  collateral,  in  any  civil  court  between 
any  parties  at  any  time,  whether  before  or  after  the  death  of  either 
or  both  the  husband  and  wife,  and  upon  mere  proof  of  the  facts 
rendering  such  marriage  void,  it  will  be  disregarded  or  treated  as 
nonexistent  by  the  court.*^  But  a  voidable  marriage  is  valid  for  all 
purposes  until  avoided  or  annulled,*  and  it  cannot  be  attacked  collat- 
erally,* but  only  in  a  direct  proceeding  during  the  lifetime  of  the 
parties.*  Hence  on  the  death  of  either,  the  marriage  cannot  be 
impeached,  and  is  made  good  ab  initio.* 

78.  Ratification. — ^A  marriage  contract  which  when  entered  into 
was  voidable  merely  may  be  ratified  by  the  parties  by  cohabitation 
as  husband  and  wife  after  the  condition  which  made  it  VTOdable  has 
ceased  to  exist.*  This  rule  has  been  applied  to  marriages  voidable 
because  contracted  by  persons  under  the  age  of  consent,*  or  on  the 
ground  of  duress,'  or  fraud,*  or  because  contracted  by  divorced  per- 

19.  Gathings  v.  Williams,  27  N.  C.  Notes:  96  A.  S.  R.  268;  L.R.A.1916C 

487,  44  Am.  Dec.  49.  695;  Ann.  Cas.  1912D  1129. 

Note:  96  A.  S.  R.  267.  3.  Gould  v.  Gould,  78  Conn.  242,  61 

90.  Hollnrook  v.  State,  34  Arit.  611,  Atl.  604,2  L.R.A.(N.S.)  531;  Harrison 

36  Am.  Rep.  17;  In  re  Gi^gorson,  160  v.  State,  22  Md.  468,  85  Am.  Dec.  658; 

Cal.  21, 116  Pac.  60,  Ann.  Cas.  1912D  Gathings  v.  Williams,  27  N.  C.  487,  44 

1124,  L.R.A.1916C  697;  Cartwright  v.  Am.  Dec.  49. 

McGown,  121  lU.  388,  12  N.  E.  737,  Note:  L.R.A.1916C  6Sri,  6»3,  702, 

2  A.  S.  R.  105;  Orehardson  ▼.  Cofield,  758. 

171  111.  14,  48  N.  E.  197,  63  A.  S.  R.  4.  Harrison  v.  State,  22  Md.  468,  85 

211,40L.R.A.  256;  Jenkins  V.Jenkins,  Am.  Dec.  658;  Gathings  v.  Williams, 

2  Dana  (Ky.)  102,  26  Am.  Dec.  437;  27  N.  C.  487,  44  Am.  Dec.  49. 

Gathings  v.  Williams,  27  N.  C.  487,  Note:  L.R.A.1916C  691. 

44  Am.  Dec.  49;  Crump  v.  Morgan,  6.  State  v.  Yoder,  113  Minn.  503, 

38  N.  C.  91, 40  Am.  Dec;  447;  Fearnow  130  N.  W.  10,  L.R.A.1916C  686, 

V.  Jones,  34  Okla.  694, 126  Pac.  1015,  Note :  6  Ann.  Cas.  486. 

L.R. A.1916C  720 ;  MounthoUy  v.  An-  6,  Holts  v.  Dick,  42  Ohio  St.  23,  51 

dover,  11  Vt.  226,  34  Am.  Dee.  685.  Am.  Rep.  791. 

Notes :  2  A.  S.  R.  293 ;  79  A.  S.  R.  Note :  6  Ann,  Cas.  486. 

373;  96  A.  S.  R.  267;  40  L.R.A.  744;  7.  In  re  Gregorson,  160  Cal.  21,  116 

L.R.A.1916C  691-700,  711;  Ann.  Caa.  Pac.  60,  Ann.  Cas.  1912D  1124,  L.R.A. 

1912D  1128.  W16G  697;  Taylor  v.  White,  160  N.  C. 

1.  See  supra,  par.  69.  38,  75  S.  E.  941,  L,R.A.1916C  704; 

2.  In  re  Gregorson,  160  Cal.  21,  116  Boutterie  v.  Demarest,  126  La.  278,  52 
Pac.  60,  Ann.  Cas.  1912D  1124,  L.R.A.  So.  49^,  27  L.R.A.(N.S.)  805  and  note. 
1916C  697;  Gathings  v.  WiDiams,  27  Note:  L.R.A.1916C  206. 

N.  C.  487,  44  Am.  Dec.  49 ;  State  v.       8.  Farley  v.  Farley,  94  Ala.  601,  10 
Setzer,  97  N.  C.  252,  1  S.  E.  S58,  2   So.  646,  33  A.  S.  R.  141 ;  In  re  Gregor- 
A.  S.  R.  ^90 ;  Sims  v.  Sims,  121  K.  C.   son,  160  Cal.  21,  116  Pac.  60,  Ann. 
297,  28  g.  E.  407,  61  A.  S.  R.  665,   Cas.  1912D  1124,  L.R.A.1916C  697. 
40  L.R.A.  737.  Note:  Ann.  Cas.  1914C  1294.' 
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sons  within  the  prescribed  period  after  the  grantihg  of  the  divorce.* 
Even  where  a  marriage  was  at  the  time  it  was  contracted  absolutely 
void  the  courts  are  inclined  to  hold  that  it  may  be  ratified  and 
become  a  lawful  and  binding  marriage  as  soon  as  the  cause  for  its 
invalidity  is  removed.  In  applying  this  rule  it  has  be^n  held  that 
tlie  parties  may  ratify  by  voluntary  cohabitation  a  naarriage  abso- 
lutely void  because  it  was  contracted  while  they  were  under  the  age 
of  consent, ^^  or  while  they  were  slaves.*^  In  some  jurisdictions  it 
has  been  held  that  as  a  marriage  is  void  on  account  of  insanity, 
subsequent  cohabitation  during  a  lucid  interval  will  not  make  the 
marriage  valid  for  the  reason  that  a  void  act  is  incapaUe  of  ratifi- 
cation.^^ In  other  jurisdictions,  however,  what  seems  to  be  an  in- 
consistent view  is  taken,  namely,  that  although  the  marriage  of 
a  person  of  unsound  mind  is  void,  still  it  may  be  ratified  on  regain- 
ing reason ;  *•  and  it  may  be  affirmed  by  any  acts  or  conduct  which 
amount  to  a  recognition  of  it.**  Ceremonial  marriages  entered  into 
in  good  faith  while  one  of  the  parties  thereto  was  under  legal  dis- 
ability, in  that  he  or  she  had  a  spouse  living  and  undivorced,  and 
continued  with  matrimonial  intention  after  the  removal  of  such 
disability,  have  been,  in  some  instances,  regarded  as  valid,  except 
possibly  where  the  statutes  require  a  formal  ceremony  or  a  written 
contract.** 

79.  Curative  Acts.-^eneral  legislation  confirming  and  making 
valid  marriages  which  were  before  voidable  is  a  legitimate  and  con- 
stitutional exercise  of  the  legislative  right  to  regulate  and  control 
marriages.**  And  a  statute  is  constitutional,  though  retroactive  in 
effect,  which  confirms  and  makes  valid  from  the  time  of  their  cele- 
bration all  marriages  before  made  by  and  between  persons  related 
within  certain  degrees  of  affinity,  and  providing  that  all  such  mar- 
riages shall  be  held  and  taken  by  the  courts  in  the  state  to  be  good 

9.  State  V.  Yoder,  113  Minn.  503,  505 ;  Lewis  v.  Lewis,  44  Mian.  124,  46 
130  N.  W.  10,  L.R.A.1916C  686.  N.  W.  323,  20  A.  S.  R.  559,  9  L.R.A. 

10.  Smith  V.  Smith,  84  Ga.  440,  11  605;  Cole  v.  Cole,  5  Sneed  (Tenn.) 
S.  E.  496,  8  L.R.A.  362.  57,  70  Anu  Dec.  275. 

Note:  L.R.A.1916C  739.  Notes:  44  Am.  Dec.  56;  61  A.  S. 

11.  Jones  V.  Jones,  36  Md.  447,  11  R.  667;  40  L.R.A.  741;  6  Ann.  Cas, 
Am.  Rep.  505.  486;  Ann.  Cas.  1912D  1128. 

12.  Sims  V.  Sims,  121  N.  C.  297,  28  14.  Prine  v.  Prine,  36  Fla.  676,  18 
S.  E.  407,  61  A.  S.  R.  665  and  note,  So.  781,  34  L.R.A.  87. 

40  L.R.A.  737.  Note:  40  LJl.A.  741. 

Notes:  44  Am.  Dec.  56;  40  pjiA.  16.  Note:  L.R.A.1916C  716.    See  su- 

741;  38  L.R.A.(N.S.)  819;  6  Ann.  Cas.  pra,  par.  64  et  seq. 

486 ;  Ann.  Cas.  1912D  1128.  16»  Harrison  v.  State,  22  Md.  468, 

IS.  In  re  Gregorson,  160  Cal.  21, 116  85  Am.  Dec.  658;  Baity  v.  Cranfill,  91 

Pac.  60,  Ann.  Cas.  1912D  1124,  L.R.A.  N.   G.  293,  49  Am.  Rep,  641, 

1916C  697;  Prine  v.  Prine,  36  Fla,  Note:  120  A.  S.  R.  469. 

676,  18  So.  781,  34  L.R.A.  87;  Jones  And  see  CoNSTiTDTioisrAL  Law,  vol. 

V.  Jones,  36  Md.  447,  11  Am.  Rep.  6,  p.  312  et  seq. 
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and  sufficient  in  law,  to  all  intents  and  purposes;  ^^  or  which  renders 
valid  to  all  intents  and  purposes  all  marriages  previously  celebrated 
in  the  state  by  an  ordained  minister,  qualified  and  empowered  to  cele- 
biate  them  according  to  the  forms  and  usages  of  any  religious  society.*® 
Such  a  statute  is  not  void  becatase  it  may  impair  vested  rights,  and 
although  it  may  affect  the  rights  of  individuals,  the  judiciary  have 
no  authority  to  declare  it  void  if  it  be  just  and  reasonable  and 
conducive  to  the  public  good.**  But  repealing  a  statute  prohibiting 
certain  marriages  does  not  operate  to  make  valid  and  effectual  a 
marriage  contracted  previously  in  violation  of  such  act.**  The  legis- 
lature in  the  exercise  of  its  power  to  regulate  and  control  marriages 
has  the  power  to  remove  a  disability  and  make  valid  a  particular 
marriage  which  was  at  the  time  of  its  creation  invalid.* 

VII.  Rights  and  LiABiLrriBs 

80.  Riglits  A£qtiirtd  by  Common  Law  Marriage. — Every  marriage 
in  this  country  if  valid  is  valid  for  all  purposes  and  is  attended  with 
all  the  civil  rights  and  obligations  which  the  law  confers  and  imposes 
upon  persons  who  enter  into  the  marriage  relation.*  Hence  a  com- 
mon law  marriage,  once  established,  is  as  valid  as  a  ceremonial  or 
statutory  marriage,  not  only  in  all  civil  proceedings  but  also  in  that 
exacting  proceeding,  a  prosecution  for  bigamy.*  In  England,  how- 
ever, by  the  ancient  common  law,  a  common  law  marriage  would 
not  entitle  the  parties  to  those  legal  privileges  they  would  enjoy 
if  married  according  to  the  forms  required  by  statute.*  A  common 
law  marriage,  however,  was  binding  and  indissoluble  under  the  Eng- 
lish law.  But  ecclesiastical  courts  in  England  had  exclusive  juris- 
diction to  determine  the  question  of  the  legality  of  a  marriage,  and 
as  a  result  of  the  holdings  of  that  court  the  wife  of  such  a  marriage 
was  not  entitled  to  dower  and  the  children  of  the  marriage  were 
illegitimate.  The  marriage  relation  so  entered  into  was  thus  robbed 
of  most  of  the  essential  incidents  which  attached  to  it  wheil  entered 
into  according  to  the  methods  prescribed  by  the  ecclesiastical  law. 

17.  Harrison  V.  State,  22  Md.  468,  Pac.  28,  57  Am.  Rep.  196;  Com.  v. 
85  Am.  Dec.  658.  Jackson,  11  Bnsti  (Ky.)  679,  21  Am. 

18.  Goshen  v.  Stonington,  4  Conn.  Rep.  225;  People  v.  Mendenhall,  119 
20d,  10  Am.  Dec.  121.  Mich.  404,  78  N.  W.  325,  75  A.  S.  R. 

19.  Goshen  v.  Stonington>  4  Conn.  408;  Hayes  v.  People,  25  N.  Y.  390, 
209,  10  Am.  Dec.  121.  82  Am*  Dec  364;  Dumas  v.  State,  14 

20.  Wilbur  v.  Bingham,  8  Wash.  35,  Tex.  App.  464,  46  Am.  Rep.  241. 

36  Pac.  407,  40  A.  S.  B.  886.  Notes:    L.R.A.1915E    16;    17    Eng. 

1.  Baity  v.  Cranftll,  91  N.  C.  293, ,  Rul.  Cas.  176. 

49  Am.  Rep.  641.  4.  Mvery  v.  Hutchinson,  249  HI.  86, 

2.  Lavery  v.  Hutchinson,  249  111,  86,  94  N.  E.  6,  Ann.  Cas.  1912A  74;  New- 
94  N.  E.  6,  Ann.  Cas.  1912A  74.  bury  v.  Brunswick,  2  Vt.  151,  19  Am. 

3.  State  V.  Hughes,  35  Kan.  626,  12  Dec.  703. 
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The  husband  or  wife  of  such  a  marriage  could,  by  bringing  suit  in 
the  spiritual  court,  compel  the  other  to  solemnize  the  marriage  in 
the  manner  prescribed  by  that  tribunal,  and  the  evident  design  of 
Ihe  ecclesiastical  court  was  to  make  it  compulsory  upon  such  persons 
as  should  enter  into  a  private  contract  of  marriage  to  solemnize  the 
marriage  according  to  the  rules  and  regulations  prescribed  by  the 
church.* 

81.  Estoppel  to  Deny  Marriage. — There  is  no  little  uncertainty  in 
regard  to  the  application  of  the  doctrine  of  estoppel  to  the  marriage 
relation.  The  cases  are  few  in  which  the  question  has  been  directly 
presented,  and  to  some  extent  conflicting.  There  is  no  doubt,  how- 
ever,, that  if  a  man  holds  out  a  woman  to  be  his  wife,  he  will  be 
estopped  from  denying  a  marriage,  as  against  a  third  person  who 
has  acted  on  the  supposition  that  she  is  such,  to  his  damage;  as,  for 
example,  has  furnished  her  with  necessaries.*  But  it  has  been  held 
tliat  a  woman  living  with  a  man  as  his  wife,  having  been  deceived 
by  a  fraudulent  and  void  marriage,  is  not,  upon  discovery  of  the 
fraud,  estopped  from  denying  the  marriage  although  such  denial 
may  affect  the  vested  rights  of  third  persons.'  As  between  husband 
and  wife  and  parent  and  child,  there  is  no  such  status  Jcnown  to  the 
law  of  domestic  relations  as  marriage  by  estoppel.  Therefore  in  a 
controversy  concerning  property  between  a  man  and  woman  or  their 
I'eprcsentatives,  there  is  certainly  no  reason  on  principle  why  there 
should  be  any  estoppel  from  denying  that  the  parties  were  married,® 
especially  if  neither  believed  a  valid  marriage  to  exist.*  Applying 
I  his  rule  it  has  been  held  that  petitioning  for  administration  on  the 
estate  of  one  with  whom  the  petitioner  contracted  a  marriage  does 
not  estop  him  from  disputing  the  validity  of  the  marriage  because 
of  the  fact  that  he  had  a  prior  wife  living.*^  There  is  greater  diffi- 
culty where  the  question  of  estoppel  is  presented  in  a  suit  to  have 
the  marriage  annulled  or  set  aside  merely.  The  general  principle 
is  that  one  is  estopped  from  taking  advantage  of  his  own  wrong. 
Therefore,  one  cannot  maintain  a  suit  to  have  his  marriage  set  aside 
on  the  ground  that  it  was  contracted  through  his  own  fraud,  although 
the  marriage  be  void  in  law,  and  undoubtedly  a  person  will  be  estopped 
from  alleging  that  his  consent  was  apparent  only.'*  But  under  a  statute 

5.  Lavery  v.  Hutchinson,  249  111.  8.  In  re  Sloan,  50  Wash.  86,  96  Pac. 
86,  04  N.  E.  6,  Ann.  Cas.  1912 A  74;    684,  17  L.RJ!L.(N.S.)  960. 

Becker  v.  Becker,  153  Wis.  226,  140       9.  Gathings  v.   WUliaras,  27  N.   C. 

N.  W.  1082,  L.R.A.1915E  56.  487,  44  Am.'  Dee.  49. 

6.  Proctor  V.  McCall,  2  Bailey  L.  (S.  10,  In  re  Sloan,  50  Wash.  86,  96 
C.)  298,  23  Am.  Dec.  135;  In  re  Sloan,  Pac.  684,  17  L.R.A.(N.S.)  960.  And 
50  Wash.  86,  96  Pac.  684,  17  L.R.A.  see  Estoppel,  vol.  10,  p.  763. 

(N.S.)   960.  11.  State  v.  Murphy,  6  Ala.  766,  41 

7.  Proctor  v.  McCall,  2  Bailey  L.  (S.    Am.  Dec.  79. 
C.)  298,  23  Am.  Dec.  135. 
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providing  that  a  person  who  enters  into  a  marriage  under  the  age  of 
consent  may  have  the  marriage  annulled  if  he  or  she  has  not  volun- 
tarily cohabited  after  reaching  the  age  of  consent,  the  rule  of  law  is 
that  an  infant,  incapable  for  want  of  age  to  enter  into  a  valid  contract 
of  marriage,  is  incapable  also  to  estop  himself  by  a  fraudulent  declara- 
tion of  his  age  to  assert  the  invalidity  of  the  marriage  in  an  action  for 
the  annulment  thereof.** 

82,  Right  to  Damages  for  Fraud  in  Inducing  Marriage. — ^The  law 
of  marriage,  in  so  far  as  property  interests  are  concerned,  is  founded 
on  business  principles,  in  which  the  utmost  good  faith  is  required 
from  all  the  parties,  and  the  least  fraud  in  connection  therewith  is 
the  subject  of  judicial  cognizance;  ^'  and  the  general  rule  is  that  a 
woman  has  a  right  of  action  for  damages  against  a  man  who  has 
fraudulently  induced  her  to  celebrate  a  marriage  void  by  reason  of 
his  incapacity  to  marry.^'*  But  a  woman  deceived  into  the  belief 
that  she  is  married  cannot  sustain  an  action  for  services  rendered  by 
her  as  housekeeper  for  her  supposed  husband  while  living  with  him 
as  his  wife,  and  in  ignorance  that  her  marriage  to  him  was  void 
because  the  wife  of  a  prior  marriage  was  still  living.**  And  a  woman 
who  marries  a  second  time  while  her  first  husband  is  living  has  no 
cause  of  action  against  the  man  for  inoculating  her  with  a  venereal 
disease,  he  having  practiced  no  deception  in  inducing  her  to  marry 
him.**  In  accordance  with  the  general  rule  that  where  false  rep- 
resentations are  wilfully  made  as  to  a  material  fact  for  the  purpose 
of  induciag  another  to  act  upon  them  and  he  does  so  act  to  his 
injory,  he  may  tecffvex  such  damages  as  proximately  result  from 
the  deception,  it  has  been  held  that  a  maa  who  induces  another 
to  marry  a  woman  by  false  representations  that  she  is  virtuous  when 
in  fact  she  has  been  seduced  by  himself  and  has  become  pregnant 
is  liable  for  damages  in  an  action  by  the  husband  for  fraud.*'  Like- 
wise fraadnlent  representations  with  reference  to  the  amouott  of  prop- 

12.  Eliot  V.  Eliot,  81  Wis.  295,  51  -Barrett,  37  N.  Y.  434,  97  Am.  Dec. 
N.  W.  81,  15  LR.A.  259.  747;  Pollock  v.  RulUvan,  53  Vt.  507, 

13.  Beach  V.  Bea<h,  160  la.  346,  141  38  Am.  Rep.  702;  Morrill  v.  Palmer. 
N.  W.  921,  Ann.  Cas.  1015D  216,  46  68  Vt.  1,  33  Atl.  829,  33  L.R.A.  411 
L.R.A.(N.S.)  98;  Piper  v.  Hoard,  107   and  note. 

N.  Y.  73,  13  N.  E.  626,  1  A.  S.  R.  Notes:  96  A.  S.  R.  277;  Ann.  Cas. 

789.  1915D  220. 

14.  Deeds  v.  Strode,  6  Idaho  317,  55  15.  Cooper  v.  Cooper,  147  Mass.  370, 
Pac.  656,  96  A.  S.  R.  263,  43  L.R.A.  17  N.  E.  892,  9  A.  S.  R.  721. 

207;  Doe  v.  Horn,  1  Ind.  363,  50  Am.  Note:  96  A.  S.  R.  277. 

Dec.  470;  Cooper  v.  Cooper,  147  Mass.  16.  Deeds  v.  Strode,  6  Idaho  317,  55 

370,  17  N.  E.  892,  9  A.  S.  R.  721;  Pac.  656,  96  A.  S.  R.  263,  43  L.R.A. 

Batty  V.   Greene,  206  Mass.  561,  92  207. 

N.  E.  715,  138  A.  S.  R.  407;   Sears  17.  Kujek  v,  Goldman,  150  N.  Y. 

V.  AVegner.  150  Mich.  388,  114  N.  W.  176,  44  N.  E.  773,  65  A.  S.  R.  670, 

224,  14  L.R.A.(N.S.)  819;  Blossom  v.  34  L.R.A.  156. 
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erty  belonging  to  eitlier  party  to  a  proposed  marriage,  made  by  a 
third  person  for  the  purpose  of  bringing  about  the  marriage,  con- 
stitute an  actionable  wrong.^®  And  the  courts  have  applied  the  rule 
of  equitable  estoppel  in  compelling  third  persons  guilty  of  inducing 
a  marriage  by  fraud  to  uiake  good  their  fraudulent  representations  or 
conduct  by  which  one  of  the  parties  to  the  marriage  was  made  to 
appear  to  be  the  owner  of  property  or  to  be  free  from  debt.^*  Thus  in 
a  case  wherein  it  appeared  that  the  defendant  purchased  property 
limited  over  in  case  the  devisee  died  without  issue,  and  procured  a 
marriage  between  the  devisee  and  a  woman  by  fraudulently  repre- 
senting that  the  issue  of  the  marriage  would  be  entitled  in  fee  to  the 
property,  the  court  held  the  defendant  to  be  a  trustee  ex  maleficio 
for  the  issue  of  the  marriage.*® 

83.  Criminal  Liability  for  Violation  of  Marriage  Laws. — ^The 
legislati^re  has  full  power,  not  to  prohibit,  but  to  prescribe  reasonable 
regulations  relating  to  marriage,  and  a  provision  making  it  an  offense 
and  punishing  those  who  solemnize  or  contract  marriage  contrary  to 
statutory  command  is  within  legislative  authority.*  The  punishments 
and  penalties  imposed  by  marriage  laws  are  not  inflicted,  as  a  general 
rule,  however,  upon  the  married  parties  themselves,  but  upon  persons 
charged  with  certain  duties  by  such  laws,  for  omitting,  neglecting, 
or  performing  such  duties  improperly.*  Under  a  statute  making  it 
an  offense  for  one  to  unite  in  marriage  any  person  under  a  certain 
age,  it  is  no  defense  that  the  defendant  was  without  knowledge  as  to 
the  age  of  the  parties,  as  intent  is  no  element  of  the  crime.  How- 
ever, he  might  justify  his  acts  if  he  had  examined  the  parties  undei* 
oath  and  been  deceived  by  their  answers  as  to  their  ages.*  And 
under  a  statute  making  it  a  crime  to  swear  falsely  as  to  the  age  of  a 
person  for  whom  a  marriage  certificate  is  asked,  a  person  is  guilty  if  he 
makes  a  false  oath  although  he  did  not  know  it  to  be  untrue,  for  in 
order  that  the  maker  of  a  false  affidavit  in  that  connection  may  be 
protected  from  prosecution  by  reason  of  a  mistake  on  his  part,  he 
must,  while  acting  in  good  faith  and  upon  reasonable  grounds,  have 
believed  the  facts  to  be  as  he  stated  them.* 

18.  Beach  v.  Beach,  160  la.  346,  141   riage,  see  Fraud  and  Deceit,  vol.  12, 
N.  W.  921,  Ann.  Cas.  1915D  216  and   p.  457. 

note,  46  L.R.A.(N.S.)  98.  1.  State   v.   Walker,  36   Kan.   297, 

19.  Kajek  v.  Goldman,  150  N.  Y.   13  Pac.  276,  59  Am.  Rep.  556. 

176,  44  N.  E.  773,  55  A.  S.  R.  670,  2.  Note:  79  A.  S.  R.  363.    And  see 

34  L.R.A.  156.  supra,  par.  17  et  seq. 

Note :  Ann.  Cas.  1915D  221.  3.  Territory  v.  Harwood,  15  N.  M. 

20.  Piper  V.  Hoard,  107  N.  Y.  73,  424,  110   Pac.  ^56,  29  L.R.A.  (N.S.) 
13  N.  E.  626,  1  A.  S.  R.  789.     As  to  504  and  note. 

the  measure  of  damages  in  actions  for       4.  State  v.  Rupp,  96  Kan.  446,  151 
£alse    representations    inducing    mar-   Pac.  1111,  L.R.A.1916B  848. 
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in.  Subjecting  Land  to  Debts  in  Inverse  Order  of  Alienation 

17.  Definition  and  Nature 
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22.  Consideration  Paid 

23.  Notice 

24.  Covenant  of  Warranty  as  Essential 

25.  Situs  of  Lands  Subject  to  Lien 

26.  Exceptions  to  Application  of  Doetrine;  Intent  of  Parties 

27.  Assumption  of  Lien  by  Grantee;  Conveyanee  Subject  to  Incumbrance 

28.  Conflict  with  Other  Rights;  Claims  of  Government;  Homestead 

29.  Release  by  Lienor  of  Part  of  Tract  from  Operation  of  Lien 

30.  Enforcement  of  Rule;  Relinquishment^  Loss  or  Impairment  of  Equity 

31.  Recognition  of  Equity  by  Federal  Courts* 


I.  Introductory 

1.  Scope  of  Article. — In  thia  article  are  treated  the  general  prin- 
ciples which  recognize,  limit  and  protect  the  equities  of  persons  who 
have  a  junior  lien  on  or  junior  interest  in  a  part  only  of  the  assets  of 
a  debtor  from  the  enforcement  against  the  same  assets  of  the  strict 
legal  rights  of  those  who  have  a  senior  lien  on  or  a  prior  interest  in 
such  assets  and  whose  debt  is  secured  by  other  assets  of  the  debtor, 
together  with  the  reco2:nition,  limitation  and  protection  of  the  debtor's 
rights  in  his  assets.  Besides  the  equity  to  have  the  assets  of  a  debtor 
marshaled,  this  article  discusses  the  principles  governing  the  equity 
which  a  purchaser  of  a  parcel  granted  out  of  a  tract  of  land  subject 
to  a  lien  to  have  the  lien  satisfied  first  out  of  the  land  remaining  in 
the  grantor  and  then  out  of  the  parcels  subsequently  granted  in  the 
inverse  order  of  their  alienation.  The  principles  and  methods  of 
marshaling  the  assets  as  particularly  applied  to  decedents'  estates,* 
partnership  property,*  property  assigned  for  the  benefit  of  creditors,* 
estates  of  bankrupts  *  and  insolvents,*  and  proceeds  of  forecloflure 
sales  •  are  treated  in  other  parts  of  this  work. 

2.  Definitions  and  General  Nature. — In  the  original  and  narrow^er 
meaning  of  the  term,  the  equity  to  marshal  the  assets,  securities  and 
funds  of  a  debtor  may  be  defined  as  the  right  which  a  creditor  who 
has  a  junior  lien  on  or  interest  in  only  a  part  of  the  assets,  securities 
or  funds  of  the  debtor  to  have  a  creditor  who  has  a  prior  lien  on  or 
interest  in  the  same  assets,, securities  or  funds,  before  re,«orting  to  the 
jissets,  securities  or  funds  thus  charged,  to  exhaust  other  assets,  securi- 
ties or  funds  of  the  debtor  on  which  the  prior  creditor  has  a  lien  or  in 
which  he  has  an  interest,  but  on  which  or  in  which  the  junior 
creditor  has  no  lien  or  interest.'    The  recognition  and  protection  of 

1.  See    Executors    and    Adminis-       6.  8ee    Mechanics'    Liens,    post; 

TRATORS,  vol.   11,  p.   126.  MORltJAGES. 

2.  See  Partnership.  7.  As  to  the  necessity  of  the  assets 

3.  See   Assignments    for  Benefit   belonging  to  the  same  debtor  or  being 
of  Creditors,  vol.  2,  p.  717.  derived  from   a   common   soan;e,   see 

4.  See  Bankrttptcy,  vol.  3,  p.  248.       infra,  par.  10,  11. 
6.  See  iNsorA'ENCY,  vol.  14,  p.  658. 
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the  equity  by  the  court  is  what  is  called  marshaling  assets.*  If,  for 
instance,  one  creditor  has  a  prior  lien  on  two  parcels  of  land,  while 
the  other  has  a  junior  lien  on  only  one  of  the  parcels,  the  parcel  not 
fcubject  to  the  junior  lien  should  first  be  sold  to  satisfy  the  prior  lien, 
and  then,  if  necessary,  the  land  subject  to  both  liens  should  be  sold 
and  the  proceeds  applied  in  the  order  of  priority  of  the  two  liens.* 
As  another  instance,  if  one  creditor  has  a  judgment  lien  on  several 
parcels  of  property  and  some  of  the  parcels  have  been  taken  by.  another 
creditor  in  satisfaction  of  a  junior  judgment,  the  parcels  left  free 
from  the  junior  incumbrance  must  be  exhausted  by  the  prior  judg- 
ment creditor  for  the  satisfaction  of  his  lien  before  he  can  resort  to 
the  other  parcels.  *•  So,  too,  the  equity  may  be  successfully  invoked 
if  there  are  in  the  hands  of  the  court  two  funds,  the  principal  and 
the  interest  of  a  decree,  and  one  person  has  a  lien  on  the  interest,  and 
the  demand  of  another  is  payable  out  of  either  principal  or  interest. 
In  such  case  the  court  will  direct  the  payment  of  the  lien  of  the 
former  out  of  the  interest.**  As  another  instance,  a  partnership 
creditor  who  has  a  lien  on  the  separate  property  of  one  of  the  firm 

8.  National  Sav.  Bank  v.  Creswell,  11  Am.  Dec.  795  and  note;  Merchants* 

100  U.  S.  630,  25  U.  S.  (L.  ed.)  713;  State  Bank  v.  TnftB,  14  N.  D.  238,  103 

Menill  v.  National  Bank,  173  U.  S.  N.  W.  760, 116  A.  S.  R.  682  and  note; 

131,  19  S.  Ct.  360,  43  U.  S.  (L.  ed.)  Green  v.  Ramage,  18  Ohio  428,  51  Am. 

640;  Marr  v.  Lewis,  31  Ark.  203,  25  Dec.  458;  Ramsey's  Appeal,  2  Watts 

Am.  Rep.  553;  Nolan  v.  Nolan,  155  (Pa.)  228,  27  Am.  Dec.  301;  Sterling 

Cal.  476,  101  Pac.  620,  132  A.  S.  R.  v.  Brightbill,  6  Watts  (Pa.)   229,  30 

99,  17  Ann.  Cas.  1056;  Doyle  v.  Mur-  Am.  Dec.  304;   White  v.  Dougherty, 

phy,  22   III.  502,  74  Am.  Dec.  165;  Mart.  &  Y.  (Tenn.)  309,  17  Am.  Dec. 

Boone  v.  Clark,  129  111.  466,  21  N.  E.  802;  Ellis  v.  Temple,  4  Cold.  (Tenn.) 

850,    5   L.R.A.   276;    Wyman   v.    Ft.  316,   94  Am.   Dec.   200;   Hudkins   v. 

Dearborn  Nat.  Bank,  181  111.  279,  54  Ward,  30  W.  Va.  204,  3  S.  E.  600, 

K  E.  946,  72  A.  S.  R.  259,  48  L.B.A.  8  A.  S.  R.  22;  White  v.  Pollevs,  20 

565;  Dickson  v.  Chom,  6  la.  19,  71  Wis.  503,  91  Am.  Dec.  432;  Gotzian 

Am.   Dec.   382   and   note;    Newby   v.  v.  Shakman,  89  Wis.  52,  61  N.  W.  304, 

Fox,  90  Kan.  317,  133  Pac.  890,  47  46  A.  S.  R.  820;  Aldrich  v.  Cooper, 

L.R.A.(N.S.)  302;  Woollen  v.  Hillen,  8  Ves.  Jr.  382,  7  Rev.  Rep.  86, 18  Eng. 

9  Oil!   (Md.)   185,  52  Am.  Dec.  690  Rul.  Cas.  198  and  note, 

and  note;  General  Ins.  Co.  v.  United  Notes:   11  Am.  Dec.  799;   69   Am. 

States  Ins.  Co.,  10  Md,  517,  69  Am.  Rep.  389;  8  A.  S.  R.  29;  46  A.   S. 

Dec.  174;  Scharff  v.  Mever,  133  Mo.  R.  823;  64  A.  S.  R.  786;  72  A.  S.  R, 

428,  34  S.  W.  858,  54  A*.  S*  R.  672;  265. 

Ocobock   V.   Baker,   52   Neb.   447,   72  9.  Merchants'  State  Bank  v.  Tufts, 

N.  W.  582,  66  A.  S.  R.  519 ;  Herbert  14  N.  D.  238,  103  N.  W.  760,  116  A. 

V.  Mechanics'  Bldg.,  etc.,  Ass'n,  17  N.  S.  R.  682;  Hall  v.  Stevenson,  19  Ore. 

J.  Eq.  497,  90  Am.  Dec.  601  and  note;  158,  23  Pac.  887,  20  A.  S.  R.  803. 

Cheesebrough  v.  Millard,  1  Johns.  Ch.  Note:  Ann.  Cas.  1913C  560. 

(N.  Y.)   409,  7  Am.  Dec.  494;  Eddv  10.  Boone  v.  Clark,  129  111.  466,  21 

V.  Traver,  6  Paige   (N.  Y.)    521,  31  N.  E.  850,  5  L.R.A.  276. 

Am.  Dec.  261 ;  People  v.  Remington,  11.  Scruggs  v.  Memphis,  etc.,  R.  Co., 

121  N.  Y.  328,  24  N.  E.  793,  8  L.R.A.  108  U.  S.  368,  2  8.  Ct.  780,  27  U.  S. 

458;  Jones  v.  Zollicoffer,  9  N.  C.  623,  (L.  ed.)  756. 
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mufit,  if  the  firm  is  insolvent,  exhaAist  his  s^arate  lien,  before  he 
comes  in  with  other  creditors  for  a  share  of  the  partnership  effects.*" 
The  definitions  her©  given,  although  sufficient  originally  and  even 
sufficient  to-day  for  the  great  majority  of  cases  where  the  equity  is 
invoked,  fall  short  of  connoting  the  full  meaning  of  the  terms.  In 
the  early  cases  and  in  some  comparatively  modern  ones  the  equity 
has  been  considered  from  the  standpoint  of  the  creditors  only,  without 
regard  to  the  interests  of  the  debtor.**  This  is  no  longer  the  case 
in  most  jurisdictions  in  this  country,  at  least.  Under  certain  circum- 
stances, modern  courts  of  equity  recognize  and  protect  an  equity  of 
the  debtor  in  his  assets  in  much  the  same  way  they  act  for  the  benefit 
of  a  junior  creditor.**  This  is  particularly  true  when  the  homestead 
or  other  exempt  property  is  invoked.** 

n.  Equity  to  Have  Assets  Marshaled 

3.  Principle  on  WUch  Equity  Is  Based. — The  general  principle  on 
which  courts  of  equity  interfere  in  these  cases  with  the  strict  legal 
rights  of  the  prior  lienholder,  etc.,  is  that  without  such  interference 
he  whose  interests  are  prior  would  possess  an  im  reason  able  power  of 
defeating  the  riglits^  subordinate  to  his  by  satisfying  his  claim  to 
the  exclusion  of  the  junior  claimants,  so  that  in  fact  it  would  be 
entirelv  in  his  election  whether  they  should  receive  anv  satisfaction 
or  not.  Now  courts  of  equity  treat  such  an  exercise  of  power  as 
wholly  unjust  and  unconscientious  and  therefore  will  interfere  not 
indeed  to  modify  or  absolutely  destiny  the  prior  lienholder's  power, 
but  to  prevent  it  from  being  made  an  instrument  of  caprice,  injustice 
or  imposition.  Equity,  in  afi'ording  redress  in  such  cases,  does  little 
more  than  apply  the  maxim  nemo  ex  alterius  detrimento  fieri  debet 
locupletior.** 

4.  Equity  as  Merely  Inchoate  and  Subject  to  Displacement. — The 
right  of  a  junior  creditor  to  have  the  common  debtor's  assets  mar- 
shaled is  not  a  lien  or  a  vested  interest.  Until  the  right  is  properly 
and  seasonably  asserted,  it  cannot  be  an  indefeasible  one.  It  is  a  mere 
inchoate  equity,  and  not  an  equity  which  fastens  itself  on  the  situation 
at  the  time  the  successive  securities  are  taken,  but,  on  the  contrary, 
is  one  to  be  determined  at  the  time  the  marshaling  is  invoked.  The 
equity  can  only  become  a  fixed  right  by  taking  proper  steps  to  have 
it  enforced;  and  until  this  is  done  it  is  subject  to  displacement  and 

a 

12.  White  V.  Doug^faerty,  Mart.  &  Y.  IS.  Aldrich  v.   Cooper,  8  Ves.  Jr. 

(Tenn.)   309,  17  Am.  Dec.  802.     See  382,  7  Rev.   Rep.   86,  18   Eng.  Rul. 

also  Gotzian  v.  Shakman,  89  Wis.  52,  Cas.  198. 

61  N.  W.  304,  46  A.  S.  R.  820.     As  14.  See  infra,  par.  8. 

to    priorities   of   different   classes   of  15.  See  infra,  par.  15, 16. 

claimants   in    partnership   assets,   see  16.  Note:  11  Am.  Dec.  795. 
Partnership. 
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defeat  by  subsequent  conveyances  or  by  liens  on  the  funds,  sul)se- 
quently  acquired  through  contract.*'  There  are  cases  holding  that 
the  equity  may  be  successfully  invoked  against  one  who  has  pur- 
chased and  paid  for  tlie  security  which  is  subject  to  the  first  lien 
alone,  with  notice  from  the  record  of  the  existence  of  the  second  lien. 
This  is  on  the  theory  that  such  purchaser  has  notice  of  the  facts 
which  give  the  right  and  that  with  such  notice  he  can  acquire  no 
more  advantageous  position  than  that  occupied  by  his  grantor,  and 
therefore  that  he  takes  title  subject  to  the  same  equities.*®  Where 
the  owner  of  land  subject  to  a  mortgage  conveys  it  in  consideration 
of  the  buyer's  assuming  the  mortgage  debt  and  giving  a  note  for 
the  rest  of  the  purchase  price,  secured  by  a  second  mortgage  on  a 
part  of  the  tract,  the  buyer  binds  himself  that  the  first  mortgage 
shall  be  paid  without  recourse  to  the  part  mortgaged  to  the  grantor : 
and  this  obligation,  being  essentially  contractual,  could  not  be  affected 
by  the  transfer  of  the  singly  encumbered  tract.  All  grantees  claim- 
ing under  the  buyer  have  notice  from  the  record  of  his  assumption 
of  the  first  mortgage  debt  and  are  bound  by  the  implied  agreement 
to  exonerate  the  singly  mortgaged  tract  from  liability  therefor.  The 
right  of  the  seller  to  a  marshaling  of  the  securities  is  not  therefore 
displaced  by  the  subsequent  sale  of  the  part  of  the  traet  which  is 
subject  to  the  first  mortga<2:e  alone.**  A  lien  subsequently  acquired 
by  the  levy  of  an  execution  or  an  attachment  does  not  affect  the 
equity  of  a  contractual  lienor  to  have  the  funds  of  the  debtor  mar- 
shaled,**  because  the  equity  to  have  the  assets  marshaled  is  prior  in 
time  to  that  of  the  judgment  or  attachment  creditor  and  is  there- 
fore superior.*  This  reason  appears  unsatisfactory.  A  subsequently 
acquired  contractual  lien,  as  a  mortgage  to  secure  a  loan,  is  subject 
to  the  same  handicap,  but  it  nevertheless  can  displace  the  inchoate 
equity  of  a  mortgagee  prior  in  time.  Tt  would  seem  that  the  true 
reason  is  that  the  subsequent  contractual  lienor  has  parted  with 
something  of  value  on  the  strength  of  the  security  pffered  by  the 
debtor,  without  notice  of  the  other  creditor's  inchoate  equity,  which 
is  not  the  case  with  a  simple  contract  debtor  who  has  reduced  his 
claim  to  a  judgment.^ 

17.  Newby  v.  Fox,  90  Kan.  317,  133  601;  Buchan  v.  Sumner,  2  Barb.  Ch. 
Pac.  890,  47  L.R.A.(N.S.)  302;  Green  (N.  Y.)  165,  47  Am.  Deo.  306;  Ram- 
V.  Ramage,  18  Obio  428,  51  Am,  Dec.  sey's  Appeal,  2  Watts  (Pa.)  228,  27 
458.  Am.    Dec.    301.      See    also    Page    v. 

18  Eng.  Rul.  Cas.  198  (statement  of  Thomas,  43  Ohio  38,  1  N.  E.  79,  54 

role).  Am.  Rep.  788. 

18.  Newbv  V.  Fox,  90  Kan.  317,  133  1.  Herbert  v.  Mechanics'  Bldg.,  etc., 
Pac.  890,  47  L.R.A.(N.S.)  302.  Ass'n,  17  N.  J.  Eq.  497,  90  Am.  Dec. 

19.  Newby  v.  Fox,  90  Kan.  317, 133  601. 

Pac.  890,  47  L.R.A.(N.S.)  302.  2.  Qreen  v.  Ramage,  18  Ohio  428, 

20.  Herbert  v.  Mechanics'  Bidg.,  etc.,   51  Am.  Dee.  ^6S. 
Ass'n,  17  N.  J.  Eq.  497,  90  Am.  Dec. 
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5.  Assets  or  Securities  Subject  to  Marshaling.— Tlie  assets,  securi- 
ties or  funds  which  are  subject  to  be  marshaled  must  be  tangible 
property  of  some  kind,  and  therefore  a  mere  chose  in  action  such  as 
the  pei-sonal  liability  of  the  debtor  is  not  in  this  category.  An  un- 
secured creditor  has  no  equity  to  compel  a  creditor  holding  collaterals 
to  apply  them  before  enforcing  his  direct  remedies  against  the  debtor.* 
A  surety  is  not  a  ''fund*'  or  ^'security''  in  the  sense  which  those 
terms  are  used  in  connection  with  the  principle  of  marshaling.  A 
creditor  cannot  be  compelled  to  satisfy  his  debt  from  the  sureties  of 
his  debtor  before  resorting  to  a  fund  or  collateral  security  on  which 
lie  has  a  lien.**  The  cluiracter  of  the  assets,  provided  they  are  tangible^ 
does  not  affect  the  equity.  It  will  be  recognized  and  protected  when- 
ever one  creditor  has  a  lien  on  several  funds  or  items  of  property  and 
another  creditor  has  a  junior  lien  which  covers  only  a  part  of  such 
assets.*  There  can  be  no  marshaling  of  assets  unless  there  are  at  least 
two  separate  and  distinct  funds  or  properties  as  security  for  the  debts. 
Thus,  a  building  moved  on  and  permanently  afHxed  to  the  soil  of 
mining  property  becomes  a  part  of  the  realty  and  therefore  cannot 
be  considered  one  separate  and  distinct  fund  or  security  and  the 
land  another,  so  that  the  doctrine  of  marshaling  would  apply.*  The 
fact  that  one  of  the  funds  is  physically  located  outside  of  the  ter- 
ritorial jurisdiction  of  the  court  in  which  the  equity  to  marshal  assets 
is  asserted  will  not  necessarily  prevent  the  recognition  and  protection 
of  the  equity.  A  court  of  equity  acts  in  personam  and  if  it  has 
jurisdiction  of  all  the  necessary  parties,  so  that  it  can  enforce  its 
orders  and  decrees,  it  can  and  will  require  the  paramount  creditor, 
in  a  proper  case,  to  exhaust  the  fund  which  is  without  the  jurisdic- 
tion of  the  court,  before  he  will  be  allowed  to  satisfy  his  debt  out  of 
the  doubly  chai'ged  security  physically  within  its  jurisdiction.' 

6.  Claimants  of  Equity  in  General. — An  unsecured  creditor  can* 
not  assert  the  equity  to  marshal  assets.*  Apart  from  the  debtor,*^ 
only  he  who  has  secured  a  lien  on  a  part  of  the  assets,  or  a  right  in 

3.  Lewis  V.  United  States,  92  U.  S.  paramount  creditor  was  secured  by 
618,  23  U.  S.  (L.  ed.)  513;  Merrill  v.  both  personal  and  real  property  and 
National  Bank,  173  U.  S.  131,  19  S.  the  claimant  of  the  equity  had  a  second 
Ct.  360,  43  U.  S.  (L.  ed.)  640.  See  mortgage  on  the  real  properly) ; 
also  Union  Bank  v.  Laird,  2  Wheat.  Aldrich  v.  Cooper,  8  Ves.  Jr.  382,  7 
390,  4  U.  S.  (L.  ed.)  269.  Rev.  Rep.  86,  18  Eng.  Rul.  Cas.  198. 

4.  Union  Bank  v.  Leird,  2  Wheat.  6.  Washburn  v.  Inter-Mountain  Min. 
390,  4  U.  S.  (L.  ed.)  269.  See  also  Co.,  56  Ore.  578,  109  Pac.  382,  Ami. 
AVardlaw  v.  Troy  Oil  Mill  Co.,  74  S.  Cas.  1912C  357. 

C.  368,  54  S.  E.  656,  114  A.  S.  R.  7.  Hayes  v.  Ward,  4  Johns.  Ch.  (N. 

1004.  Y.)  123,  8  Am.  Dec.  554. 

5.  Boone  v.  Clark,  129  111.  466,  21  8.  Lewis  v.  United  States,  92  U.  S. 
N.  E.  850,  5  L.R.A.  276;  Herbert  v.  618,  23  U.  S.  (L.  ed.)  513. 
Mechanics'  Bldg.,  etc.,  Ass'n,  17  N.  J.  9.  See  infra,  par.  7. 

Eq.  497,  90  Am.  Dec.  601  (where  the 
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the  nature  of  a  lien,  can  exact  the  court's  protection  by  marshaling.*® 
If  the  claimant  has  a  lien  on  a  part  of  the  assets,  his  equity  will  be 
recognized  although  the  charge  was  voluntary,  if  it  does  not  prejudice 
a  prior  settlement.**  The  holder  of  a  tax  deed  to  land  which  together 
with  certain  other  property  is  covered  by  a  mortgage  is  not  entitled 
to  have  the  assets  marshaled  so  as  to  compel  the  mortgagee  to  foreclose 
on  the  other  before  resorting  to  the  land  covered  by  the  tax  deed.  By 
his  purchase  and  tax  certificate,  he  acquired  no  equity  which  would 
authorize  either  him  or  the  courts  to  look  into  the  collateral  trans- 
actions of  the  mortgagee  for  the  purpose  of  ascertaining  whether  the 
latter  has  two  or  more  funds  to  which  he  can  resort  for  (he  j)ayment 
of  his  debt,  and  compel  him  to  resort  first  to  the  fund  that  will  not 
defeat  or  injuriously  affect  the  tax  title.** 

7.  Equity  of  Debtor. — The  principle  of  marshaling  assets  had  its 
origin  in  the  desire  of  the  chancellor  to  protect  junior  creditors,  and 
in  its  early  application  was  considered  solely  with  regard  to  the 
respective  rieiits  of  the  creditors.  The  debtor  was  given  no  hearing 
and  allowed  no  voice  in  the  matter.*'  Even  to-day  this  equity  is  not, 
as  a  rule,  administered  at  the  suit  of  the  debtor,  but  only  at  the 
instance  of  one  creditor  against  another.**  There  iu-e,  however,  cases 
where  the  court  will  apply  the  principle  for  the  benefit  of  a  debtor. 
Thus,  the  owner  of  a  tract  of  land  who  mortgages  it  and  then  con- 
veys it  in  consideration  of  the  buyer's  assuming  the  mortgage  and 
giving  a  note  for  the  rest  of  the  purchase  price,  secured  by  a  second 
mort.i»ai>e  on  a  part  of  the  tract,  is  not  precluded  by  the  fact  that  he 
is  personally  liable  for  the  payment  of  the  first  mortgage  from  requir- 
ing a  marshaling  of  securities  so  that  the  parcel  of  land  on  which  he 
has  no  lien  shall  be  appropriated  to  the  payment  of  the  first  mortgage 
before  the  remainder  of  the  tract  is  resorted  to  for  that  purpose.** 
It  must  be  confessed  that  cases  are  comparatively  rare  where  it  clearly 
appears  that  securities  were  marshaled  in  favor  of  a  debtor  against 
the  objection  of  the  creditor.  It  would  seem  that  the  proposition  that 
securitias  may  be  marshaled  at  the  request  of  the  debtor  would  be 
supported  by  cases  which  hold  that  where  a  mortgagor  has  conveyed 
part  of  the  mortgaged  property  to  one  who  assumes  the  payment  of 
the  entire  mortgage,  the  property  so  conveyed  ought  to  bear  the 
entire  mortgage  in  exoneration  of  the  part  retained  by  the  mortgagor. 

10.  Seharff  v.  Meyer,  133  Mo.  428,       14.  Maryland    General   Ins.   Co.    v. 
34  S.  W.  858,  54  A.  S.  R.  672.  tnited  States  Ins.  Co.,  10  Md.  517,  69 

Note:  8  A.  S.  R.  2fl.  Am.  Dec.  174. 

11.  Note:  18  Eng,  Rul.  Cas.  211.  Notes:    12    L.R.A.(N.S.)    966;    47 

12.  Miller  v.  Cook,  135  111.  190,  25  L.R.A.(N.S.)  303, 

N.  E.  756,  10  L.R.A.  292.  15.  Newby  v.  Fox,  90  Kan.  317,  133 

13.  Nolan  v.  Nolan,  156  Cal.  476,  Pac.  890,  47  L.R.A.(N.S.)  302. 
101  Pac.  520, 132  A.  S.  R.  90, 17  Ann. 

Cas.  1056. 
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But  on  looking  into  the  cases,  it  will  be  seen  that  most  of  them  simply 
discuss  the  question  as  between  the  mortgagor  and  his  grantee,  not 
discussing  the  right  of  the  mortgagee  to  object. '•  If  ae  between  joint 
debtors  whose  property  is  security  for  the  deljt  in  question,  the  entire 
debt  is  due  from  one  of  them,  the  other  debtor,  on  a  principle  similar 
to  that  of  marshaling,  may  demand  that  the  property  of  the  first  be 
sold,  if  by  such  sale  sufficient  may  be  realized  to  satisfy  the  debt.  He 
has  the  same  equity  if  he  has  paid  a  considerable  portion  of  the 
amount  due  to  his  codebtor.*'  When  a  part  of  the  security  of  the 
doubly  secured  creditor  is  homestead  or  other  exempt  property,  the 
court  will,  as  a  rule,  marshal  the  funds  so  as  to  protect  the  homestead 
and  exemption  rights,  if  the  homestead  right  was  in  existence  at  the 
time  the  creditor's  liens  attached.^*  To  some  courts  this  was  a  start- 
ling and  reprehensible  extension  of  the  doctrine  of  marshaling,  but  the 
rule  is  now  widely  recognized.**  There  is  no  sound  reason  why  a 
court  of  equity  should  not  marshal  assets  in  favor  of  the  debtor,  if 
under  the  circumstances  it  can  do  justice  to  the  other  parties  con- 
cerned and  at  the  same  time  accomplish  a  more  nearly  jtist  result.** 

8.  Necessity  of  Showing  Peril  to  Security  of  Claimant  in  Equity.— 
To  invoke  the  principle  of  marshaling,  it  should  be  shown,  according 
to  some  authorities,  that  that  course  of  procedure  is  necessary  for  the 
satisfaction  of  the  claims  of  both  the  paramount  creditor  and  the 
junior  creditor.  To  state  it  in  another  way,  it  should  be  shown  that 
the  junior  lien  is  insecure.*  The  junior  creditor  should  be  given 
the  benefit  of  anv  doubt  as  to  the  securitv  of  his  lien,  since  an  order 
requiring  the  marshaling  of  securities  cannot,  as  a  rule,  work  any 
harm  to  any  parties  concerned.* 

9.  Ownership  of  the  Two  Funds. — If  the  two  funds  to  which  cred- 
itors or  sets  of  creditors  may  resort  are  not  dei'ived  from  a  common 
source,  or  are  not  in  the  hands  of  a  common  debtor,  there  can  ordi- 
narily be  no  marshaling  of  assets.*-  The  common  debtor  of  the 
senior  and  junior  creditors  stands  in  the  same  relative  situation  to 

16.  Notes:  39  L.R.A.(N.S.)  359 j  47  2.  Newby  v.  Fox,  90  Kan.  317,  133 
L.R.A.(N.S.)  303.  Pae.  890,  47  L.R.A.(N.S.)  302. 

17.  Note:  12  L.R.A.(N.S.)  965.  3.  Carter  v.  Neal,  24  Oa.  346,  71 

18.  See  infra,  par.  12.  Ara.  Dec.  136;  Boone  v.  Clark,  129  111. 

19.  Nolan  v.  Nolan,  155  Cal.  476,  466,  21  N.  E.  850,  5  L.R.A.  276;  Wy- 
101  Pac.  520, 132  A.  S.  R.  99  and  note,  man  v.  Ft.  Dearborn  Nat.  Bank,  181 
17  Ann.  Cas.  1056  and  note.  111.  279,  72  A.  S.  R.  259,  48  L.R.A. 

Note:  47  L.R.A.(N.S.)  304.  565;  Gaines  v.  Hill,  147  Ky.  445,  144 

20.  Note:  47  L.R.A. (N.S.)   303.         S.  W.  92,  39  L.R.A. (N.S.)   999  and 
1.  Hobson's  Assignment,  81  la.  392,   note;  Carter  v.  Tanner's  Leather  Co., 

46N.  W.  1095,  11L.R.A.  255;  Scharff  196  Mass.  163,  81  N.  E.  902,  12 
V.  Meyer,  133  Mo.  428,  34  S.  W.  858,  L.R.A. (N.S.)  965  and  note;  Merchants' 
54  A.  S.  R.  672;  Hudkins  v.  Ward,  Nat.  Bank  v.  Stanton,  55  Minn.  211, 
30  W.  Va.  204,  3  S.  E.  600,  8  A.  S.  56  N.  W.  821,  43  A.  S.  R.  491;  Ster- 
R.  22.  ling  V.  Brightbill,  5  Watts  (Pa.)  229, 
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each;  their  claims  are  alike  just  as  against  him,  and  it  can- generally 
make  no  difference  to  him  how  the  funds  are  marshaled  in  their 
application  to  the  payment  of  his  debts.  He  can  have  have  no  good 
reason  to  object  to  the  junior  creditor's  being  subrogated  to  the  rights 
of  the  senior  for  the  pui-pose  of  obtaining  payment  of  his  claim.  But 
where  the  second  fund  which  the  senior  creditor  has  for  the  pay- 
ment of  his  debt  is  the  estate  of  a  second  person  who  is  not  the, debtor 
of  the  one  claiming  to  be  subrogated  to  the  rights  of  the  senior  creditor, 
this  second  person  may  have  rights  which  would  render  .it  very 
unjust  and  inequitable  to  make  the  substitution.*  Since  a  corpora- 
tion is  a  person  distinct  from  its  stockholders,  as  between  a  junior 
creditor  of  the  corporation  and  a  senior  creditor  who  can  also  resort 
to  the  stockholders,  the  necessary  condition  of  a  common  debtor  does 
not  exist.*  Nor  does  it  exist  where  the  assets  of  a  partnership  con- 
stitute one  of  the  funds  and  the  individual  property  of  one  of  the 
partners  constitutes  the  other  jfund,  unless  the  partner  has  become 
entitled  in  equity  to  the  partnership  assets,  and  become  primapily 
liable  for  the  partnership  debts.*  A  junior  judgment  creditor  canr 
not  require  a  paramount  creditor  holding  a  judgment  against  several 
joint  debtors  to  rer^ort  primarily  to  the  funds  of  one  of  them,  where 
it  does  not  appear  that  the  debt,  though  joint  in  form,  ought  to  be 
paid  by  one  of  the  debtors  only,  or  that  there  is  some  Other  supeav 
vening  equity;  and  the  death  and  insolvency  of  the  common  debtor 
is  not  such  a  supervening  equity.'  In  the  absence  of  some  special 
equity,  the  principle  of  marshaling  assets  is  not  appiicai)le  to  a 
case  where  one  of  the  funds  is  the  property  of  a  suyety;  for,  if  a 
surety  be  compelled  to  pay  the  debt  of  his  principal,  he  becomes  his 
creditor  by  virtue  of  the  payment,  with  the  right  of  subrogation.^  :  A 
[Second  mortG:agee,  for  instance,  having  a  lien  on  a  husband's  property 
cannot  require  a  prior  mortgagee  having  a  lien  on  the  same  property 
and  also  on  the  pro|ierty  of  the  wife,  which  was  pledged  merely  to 
secure  the  husband's  doi)t,  first  to  exhaust  the  wife's  propert^y  before 
proceeding  to  Fubject  the  husband's  property.*  Conversely,  but  in 
accordance  with  the  same  principle,  it  has  been  held  that  the  creditors 
of  a  surety  may  compel  a  resort  in  the  first  instance*  to  the  property 

30  Am.  Dec.  304;  Blakemore  v.  Wise,  7.  Note:  39  L.R.A.(N.6.)  1003. 

95  Va.  269,  28  S.  E.  332,  64  A.  S.  R.  «.  Carter  v.  Neal,  24  Ga,  346,  71 

781  and  note;  Gotzian  v.  Shukman,  S9  Am.  Dec.  136;  Hobson's  Assignment, 

Wis.  52,  61  N.  W.  304,  46  A.  S.  R.  81  la.  392,  46  N.  W.  1095,  11  L.R.A. 

820.  255;  Gaines  v.  Hill,  147  Ky.  445,  144 

Note:  72  A.  S.  R.  210.  S.  W.  92,  39  L.R.A.(N.S.)    999  and 

4.  Sterling  v.    Brigtitbiil,   5   Watts  note. 

(Pa.)  229,  30  Am.  Dec.  304.  9.  Gaines  v.  Hill,  147  Ky.  445,  144 

5.  Carter  v.  Neal,  24  Ga.  346,  71  S.  W.  92,  39  L.R.A.(N.S.)  999;  Wool- 
Am.  Dec.  136.  len  v.  Hillen,  9  Gill  (Md.)  185,  52  Am. 

6.  Notes:  12  L.R.A.(N.S.)  966;  39  Dec.  690. 
L.R.A.(N.S.)   1000. 
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of  the  principal  debtor.^*  The  general  rule  thai  assets  will  be  mar- 
shaled only  among  creditors  of  a  common  debtor  is  subject  to  some 
apparent  exceptions,  which,  however,  are  within  its  spirit.  Where 
independent  equities  exist,  from  which  arises  a  duty  on  the  part 
of  one  debtor  to  pay  in  exoneration  of  another,  the  court  will  enforce 
that  duty  by  subjecting  the  fund  of  the  principal  debtor,  to  give 
effect  to  the  equities  in  favor  of  the  creditors  of  that  debtor  who  is 
only  secondarily  liable  for  the  debt." 

10.  Rights  of  Prior  Creditor, — The  court  will  never  mai*shal  secur- 
ities to  the  prejudice  of  the  prior  creditor,  or  so  as  to  put  his  claim 
in  jeopardy,  or  on  any  other  terms  than  giving  him  complete  satis- 
faction.** For,  in  protecting  the  junior  creditor's  equity,  the  court 
cannot  lessen  the  senior  creditor's  security  or  vary  his  contract,  except 
so  far  as  waiting  a  short  time  to  ascertain  the  value  of  the  securities 
can  be  considered  as  having  that  effect.  The  creditor  who  asserts  the 
equity  to  marshal  securities  must  show  that  the  right  of  his  co-creditor 
will  neither  be  endangered  nor  injuriously  delayed,  and  that  there 
is  no  reasonable  doubt  of  the  sufficiency  of  the  one  fund  to  satisfy 
his  co-creditor's  debt.**  Delay  to  the  prior  creditor  is  sometimes 
spoken  of  as  a  bar  to  the  relief  asked  by  the  subsequent  creditor;  *♦ 
but  mere  delay,  so  long  as  it  is  not  of  an  unreasonable  length,  is 
not  sufficient  to  compel  the  court  to  deny  the  relief,  when  no  other 
injury  can  occur,  because  some  delay  is  a  necessary  consequence  of 
the  enforcement  of  all  rights,  and,  if  a  possihle  delay  would  defeat 
the  right  of  a  junior  creditor  to  have  the  assets  of  his  debtor  mai'- 

10.  Note:  39  L.R.A.(N.S.)   1002.  328,  24  N.  E.  793,  8  L.R.A.  458;  Mer- 

11.  Carter  v.  Tanners'  Leather  Co.,  chants'  State  Bank  v.  Tufts,  14  N.  D. 
196  Mass.  163,  81  N.  E.  902,  12  L.R. A.  238,  103  N.  W.  760,  116  A.  S.  R.  682 ; 
(N.S.)  965  and  note;  Merchants'  Nat.  Blakemore  v.  Wise,  95  Va.  269,  28  S. 
Bank  v.  Stanton,  55  Minn.  211,  56  N.  E.  332,  64  A.  R.  R.  781  and  note; 
W.  821,  43  A.  S.  R.  491.  Hudkins  v.  Ward,  30  W.  Va.  204,  3 

Note:  39  L.R.A.(N.S.)  1000.  S.  E.  600,  8  A.  S.  R.  22;  Gotzian  v. 

12.  Merrill  v.  National  Bank,  173  Shakman,  89  Wia.  52,  61  N.  W.  304, 
U.  S.  131,  19  S.  Ct.  360,  43  U.  S.  (L,   46  A.  S.  R.  820, 

ed.)  640;  Marr  v.  Lewis,  31  Ark.  203,       Note:  72  A.  S.  R.  210. 
25  Am.  Rop.  553;  Boone  v.  Clark,  129       13.  Boone  v.  Clark,  129  111.  466,  21 
111.  466,  21  N.  E.  850,  5  L.R.A.  276;    N.  E.  850,  5  L.R.A.  276;  Maryland 
Friedlander  v.  Fenton,  180  111.  ,312,  54   General  Ins.  Co.  v.  United  States  Ins. 
N.  E.  329,  72  A.  S.  R.  207;  Wyman    Co.,  10  Md.  517,  69  Am.  Dec.  174; 
V.  Ft.  Dearborn  Nat.  Bank,  181  111.    Carter  v.   Tanners'  Leather  Co.,  196 
279,  54  N.  E.  946,  72  A.  S.  R.  259,  48   Mass.  163,  81  N.  E.  902,  12  L.R.A. 
L.R.A.  565;  Dickson  v.  Chom,  6  la.    (N.S.)  965;  Hudkins  v.  Ward,  30  W. 
19,  71  Am.  Dec.  382;  Maryland  Gen-   Va.  204,  3  S.  E.  600,  8  A.  S.  R.  22. 
eral  Ins.  Co.  v.  United  States  Ins.  Co.,       14.  Boone  v.  Clark,  129  111.  460,  21 
10  Md.  517,  69  Am.  Dec.  174;  Carter  N.  E.  850,  5  L.R.A.  276;  Hudkins  v. 
V.    Tanners'   Leather   Co.,   196   Mass.   Ward,  30  W.  Va.  204,  3  S.  E.  600,  8 
163,  81  N.  E.  902,  12  L.R.A. (N.S.)    A.  S.  R.  22. 
965;  People  v.  Remington,  121  N.  Y. 
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shalcd,  such  marshaling  would  rarely,  if  ever,  take  place.**  The 
prior  creditor  is  not  required  to  resort  first  to  that  security  which  he 
alone  can  claim,  when  he  can  obtain  the  benefit  of  it  only  by  litiga- 
tion, especially  if  final  satisfaction  is  somewhat  uncertain.** 

11.  Conflict  of  Equities;  Claims  of  Government. — ^As  the  principle 
of  marshaling  originated  in  courts  of  equity  for  the  very  purpose  of 
preventing  injustice,  it  is  not  surprising  to  find  quite  frequently  gen- 
eral statements  by  the  courts  to  the  effect  that  they  will  not  interfere 
when  such  interference  would  work  injustice  either  to  the  common 
debtor  or  to  other  persons,*'  or  where,  on  account  of  any  special 
facts,  it  would  be  inequitable  to  apply  the  principle  of  marshaling.*** 
In  other  words,  the  equity  to  marshal  assets  will  not  displace  or 
impair  an  equal  or  superior  equity  of  another  person.**  The  right  of 
the  United  States  to  priority  of  payment  of  debts  due  to  it  is  superior 
to  the  equity  to  have  the  assets  of  a  debtor  marshaled  in  any  private 
claimant's  interest.  The  government's  right  cannot  therefore  be 
affected  by  the  assertion  of  the  equity  to  marshal.*®  The  rule  should 
be  the  same  whenever  a  state  claims  priority. 

12.  Conflict  of  Creditor's  Equity  with  Homestead  and  Exemption 
Rights. — In  some  states  the  courts  have  held  that  the  equity  to  mar- 
j?hal  the  assets  of  a  debtor  is  not  affected  by  the  circumj^tance  that 
the  prior  Hen  covers  both  exempt  and  nonexempt  property,  but  that 
the  junior  creditor  whose  lien  is  on  nonexempt  property  alone  may 
compel  his  senior  to  resort  to  the  exempt  property  before  he  satisfies 
his  claim  out  of  the  nonexempt  property.*  But  this  is  not  the  general 
rule.  In  most  jurisdictions  the  principle  of  marshaling  does  not 
apply  to  creditors  thus  situated,  for  its  application  would  result  in 
placing  a  greater  burden  on  the  exempt  property  than  has  been  placed 
thereon  by  the  debtor  himself  or  by  the  law  and  thus  nullify  the 
protection  which  the  law  provides  for  the  debtor  and  his  family.* 

15.  Ootzian  v.  Shakman,  89  Wis.  52,       Note:  18  Eng.  Rul.  Cas.  211. 

61  N.  W.  304,  46  A.  S.  R.  820.  18.  Nolan  v.  Nolan,  155  Cal.  476, 

16.  Boone  v.  Clark,  129  111.  466,  21'  101  Pae.  520,  132  A.  S.  R.  99,  17  Ann. 
N.  E.  850,  5  L.R.A.  276;  Friedlander   Cas.  1056. 

V.  -Fenton,  180  lU.  312,  54  N.  E.  329,  19.  Marr  v.  Lewis,  31  Ark.  203,  26 

72  A.  S.  R.  207;  Carter  v.  Tanners'  Am.  Rep.  553;  Nolan  v.  Nolan,  155 

Leather  Co.,  196  Mass.  163,  81  N.  E.  Cal.  476,  101  Pac.  520,  132  A.  S.  R. 

902.  12  L.R.A.(N.S.)  965.  99,   17   Ann.    Cas.   1056;    Sterling   v. 

17.  Marr  v.  Lewis,  31  Ark.  203,  25  Brightbill,  5  Watts  (Pa.)  229,  30  Am. 
Am.  Rep.  553;  Wyman  v.  Ft.  Dear-  Dec.  304;  Withers  v.  Carter,  4  Grat. 
bom  Nat.  Bank,  181  111.  279,  72  A.  (Va.)  407,  50  Am.  Dec.  78. 

S.  R.  259,  48  L.R.A.  565;  Dickson  v.  20.  Note:  29  L.R.A.  238. 

Chom,   6  la.   19,  71   Am.  Dec.   382;  1.  AVhite  v.  PoUeys,  20  Wis.  503,  91 

Hohson's  AssifiTiment,  81  la.  392,  46  Am,  Dec.  432. 

N.  W.  1095.  11  L.R.A.  255;  Detroit  Note:  17  Ann.  Cas.  1061. 

Third  Nat.  Bank  v.  Hang,  82  Mich.  2.  Talladega    First    Nat.    Bank    v. 

607,   47   N.    W.    33.   11   L.R.A.   327;  Browne,  128  Ala.  557,  29  So.  552,  86 

Wardlaw  v.  Trov  Oil  Mill,  74  S.  C.  A.  S.  R.  156;  Marr  v.  Lewis,  31  Ark. 

368,  54  S.  E.  658,  114  A.  S.  R.  1004.  203,   25   Am.   Rep.   553;   Dickson   v. 

463 


§  12  MARSHALING  ASSETS  18  R.  C.  L. 

And  this  is  true,  although  the  result  is  to  secure  payment  to  tlie 
creditor  having  a  claim  against  the  homestead  to  the  exclusion  of  the 
other  creditor.'  In  other  words  the  righta  of  the  homestead  or  other 
exemption  claimant  are  superior  or  at  least  equal  to  the  equity  of 
the  junior  lienor  to  have  the  assets  marshaled,  and  therefore  equity 
of  the  junior  lienor  will  not  be  recognized.*  The  junior  creditors  are 
considered  to  have  taken  their  incumbrances  with  knowledge  of  the 
equities  which  the  homestead  carries,  among  which  is  the  important 
one  requiring  the  senior  creditor  to  have  recourse  first  to  lands  other 
than  the  homestead.*  Under  these  authorities  the  debtor  may  have  the 
securities  marshaled  in  his  favor  so  that  hi^  exemption  rights  will 
be  protected  to  the  full  extent.*  By  no  means  all  the  authorities  which 
refuse  to  permit  the  equity  to  marshal  assets  to  displace  the  homestead 
or  other  exemption  rights,  or  which  recognize  the  right  of  a  debtor 
to  have  the  assets  marslialed  in  his  own  favor  to  protect  his  exemp- 
tion, base  their  decisions  on  the  general  equitable  principle  above 
f«tated.  Some  of  the  decisions  depend  largely  on  the  terms  of  par- 
ticular statutes  or  constitutional  provisions.  The  rule  as  stated  is, 
liowever,  widely  recognized.'  The  extent  of  the  debtor's  equity  or 
right  is  to  have  his  nonexempt  property  exhausted  before  his  exempt 
property  can  be  resorted  to.  He  cannot,  for  instance,  require  the 
mortgagee  to  litigate  a  doubtful  action  with  a  third  person  for  the 
purpose  of  protecting  the  mortgage  debtor's  right  of  exemption.®    The 

Chorn,  6  la.   19,  71  Am.   Dec.  382;  5.  Kofen  v.  Nolan,  155  Cal.  476,  101 

Flick  Co.  V.  Ketels,  42  Kan.  527,  22  Pac.  520,  132  A.  S.  R.  99,  17  Ann. 

Pac.  580,  16  A.  S.  R.  507;  Miller  v.  Cas.  1056. 

McCartv,  47  Minn.  321,  50  N.  W.  235,  6.  Nolan  v.  Nolan,  155  Cal.  476,  101 

28  A.  S.  R.  375;  Metchants'  Nat.  Bank  Pac.  520,  132  A.  S.  R.  99,  17  Ann. 

V.  Stanton,  55  Minn.  211, 56  N.  W.  821,  Cas.  1056  and  note;  Dickson  v.  Chorn, 

43  A.  S.  R.  491;  Koen  v.  Brill,  75  Miss.  6  la.  19,  71  Am.  Dec.  382;  Frick  Co. 

870,  23   So.   481,   65   A.   S.   R.   633;  v.  Ketels,  42  Kan.  527,  22  Pac.  580, 

Mitchrlfion  v.  Smitli,  28  Neb.  583,  44  16  A.  S.  R.  507  and  note;  Miller  v. 

N.  \V.  871,  26  A.  S.  R.  357  and  note;  McCartv,  47  Minn.  321,  50  N.  W.  235, 

Pearson  v.  Pearson,  59  S.  C.  367,  37  28  A.  S.  R.  375. 

S.  E.  917,  82  A.  S.  R.  846  and  note.  Note:  47  L.R.A.(N.S.)  302. 

See  also  Georgia  Chemical  Works  v.  The  right  of  the  debtor  to  have  his 

Cartledge,  77  Ga.  547,  4  A.  S.  R.  96  assets    marshaled    so    that    his    non- 

and  note;  Hudkins  v.  Ward,  30  W.  Va.  exempt  property  will  be  exhausted  he- 

204,  3  S.  E.  600,  8  A.  S.  R.  22  and  fore  the  mortgagee  can  resort  to  his 

note.  exem]>t   property   will   be   lost   unless 

Notes:  28  A.  S.  R.  379;  43  A.  S.  R.  the   debtor   asserts  his  rights   at   the 

498;  132  A.  S.  R.  109.  proper  time.     As  is  the  case  with  al- 

3.  Note :  17  Ann.  Cas.  1061.  most  everv  other  right,  it  can  be  lost 

4.  Nolan  v.  Nolan,  155  Cal.  476,  101  through  laches.  Miller  v.  McCartv,  47 
Pac.  520,  132  A.  S.  R.  99,  17  Ann.  Minn.  321,  50  N.  W.  235,  28  A.  S.  R. 
Cas.   1056;   Merchants'  Nat.   Bank   v.  375. 

Stanton,  55  Minn.  211,  56  N.  W.  821,       7.  Note:  47  L.R.A.{N.S.)  ,304. 
43  A.  S.  R.  491.  8.  Miller  v.  McCartv,  47  Minn.  321, 

Note:  47  L.R.A.(N.S.)  304.  50  N.  W.  235,  28  A.  S.  R.  375. 
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right  of  a  debtor  who  claims  a  homestead  in  some  of  the  property 
sabject  to  a  lien  to  have  his  assets  so  marshaled  that  recourse  will 
be  last  had  to  the  homestead  is  considered  superior  to  the  junior 
incumbrancer's  equity  to  have  the  debtor's  assets  marshaled  in  his 
favor  only  when  the  homestead  right  was  in  existence  at  the  time 
the  liens  of  the  creditors  attached.* 

13.  Loss  or  Appropriation  of  Either  Fund. — ^If  the  singly  charged 
fund  has  been  lost  by  a  deoiee  of  court,  the  ground  for  the  application 
to  have  funds  of  debtors  marshaled  is  cut  from  under  the  applicant.** 
If  the  junior  incumbrancer  permits  a  sale  to  take  place  of  the  prop- 
erty on  which  he  has  a  lien,  to  satisfy  the  prior  lien,  his  remedy  is 
at  an  end  except  as  again^  a  surplus  of  the  proceeds ;  for  though  the 
sale  might  have  been  prevented,  it  does  not  follow  that  it  will  be  set 
aside.V  If  an  appropriation  of  the  proceeds  of  the  singly  charged 
fund  by  the  creditor  or  the  debtor  has  been  made  in  good  faith, 
Equity  will  not  interfere  with  such  appropriation.** 

14.  Release  td  Singly  Charged  Fund  from  Senior  Lien. — It  is  obvi- 
ous that  if  the  senior  creditor  were  permitted  to  impair  tlie  security 
to  which  he  alone  can  resort,  he  would  thereby  impair  the  rights  which 
the  principle  of  marshaling  gives  to  the  junior  creditor,  and  thus 
nullify  this  rule  of  fairness  and  good  conscience  established  by  the 
courts  of  equity.  Therefore  if  the  senior  creditor,  with  notice  of  tlie 
junior  creditor's  lien,  releases  or  discharges  the  security  not  available 
to  his  junior,  he  is  accountable  for  the  actual  value  of  the  property 
in  the  adjustment  of  the  equities  of  the  parties  with  regard  to  the 
property  on  which  they  both  have  liens.  ^»  Inasmuch  as  the  act  of 
the  senior  deprives  the  junior  creditor  of  his  right  of  subrogation,  it 
operates  as  a  discharge  of  the  prior  lien  on  the  doubly  charged 
security  to  the  extent  of  the  value  of  the  security  released.**  Tliis  is 
the  general  rule,  but  it  is  not  univearsal.  It  has  been  held  that  the 
senior  creditor  may  release  the  security  to  which  the  junior  cannot 
resort,  without  affecting  his,  the  senior's,  right**  in  the  other  security, 
even  though  the  senior  creditor  had  notice  of  the  junior's  equity, 
unless  the  junior  notified  him  that  he  would  be  expected  to  satisfy 
his  claim  out  of  the  singly  charged  security .i»     If  the  release  or 

9.  Marr  v.  Lewis,  31  Ark.  203,  25  (N.  Y.)  425,  7  Am.  Bee.  499;  Hayes 
Am.  Rep.  563:  Nolan  v.  Nolan,  155  v.  Ward,  4  Johns.  Ch.  (N.  Y.)  123,  8 
Cal.  476,  101  Pac.  520,  132  A.  S.  R.   Am.  Dec.  554. 

99  and  note,  17  Ann.  Cas.  1056  and  16.  Ocobock  v.  Baker,  52  Neb.  447, 

note.  72  N.  W.  582,  66  A.  S.  R.  519.     See 

10.  Jones  v.  Zollicoffer,  9  N.  C.  623,  also  Cobnm  v,  Stephens,  137  Ind.  683, 
11  Am.  Bee.  795.  36  N.  E.  132,  45  A.  S.  R.  218,  holding 

11.  Note :  47  Am.  Dec.  93.  that  a  ftrat  mortgagee  of  real  estate 

12.  Muskingum  Bank  v.  Carpenter,  who  also  holds  a  mortgage  on  the 
7  Ohio  21,  pt  I,  28  Am.  Bee.  616.  debtor's  chattel  property  does  not  lose 

13.  Note :  116  A.  S.  B.  694.  his  priority  of  lien  on  the  realty  by 

14.  Stevens  v.  Cooper,  1  Johns.  Ch.  permitting  the  mortgaged  chattels  to 
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discharge  be  made  without  any  notice  of  the  junior  creditor's  interest 
in  the  doubly  charged  fund  or  security,  then  the  senior  creditor  is 
not  to  be  prejudiced  by  his  inability  to  subrogate  the  latter  to  hi^ 
lien  on  the  property  which  has  been  released.^*  The  recording  of 
the  second  lien  on  the  doubtly  charged  security  is  not  constructive 
notice  to  the  senior  creditor  of  the  existence  of  the  second  lien.*'  The 
release  or  discharge  of  the  singly  charged  security  will  never  operate 
as  a  di^'charge  of  the  prior  incumbrance  on  the  doubly  charged  secur- 
ity unless  upon  principles  of  justice  and  equity  it  ought  thus  to 
operate.*^  If  the  doubly  charged  fund  is  ample  security  for  both 
liens,  the  junior's  claim  for  priority  has  no  equity  and  the  senior 
lienee  maintains  his  rights  in  the  fund.**  If  the  security  released 
is  sold  at  a  fair  price,  and  the  purchase  money  is  applied  in  part 
satisfaction  of  the  prior  lien,  no  equity  will  accrue  in  favor  of  the 
junior  lienor  because  it  is  obvious  that  his  interests  are  in  no  wise 
prejudiced  by  the  release.*®  For  the  same  reason,  a  release  of  the 
lien  of  a  mortgage  from  a  part  of  the  mortgaged  tract  to  compensate 
the  mortgagor  for  a  portion  of  the  loan  which  was  agreed  to  be 
advanced  and  which  portion  was  not  advanced  does  not  prejudice 
the  rights  of  the  junior  mortgagee  of  another  tract,  if  the  value  of 
the  land  released  is  not  greater  than  the  portion  of  the  loan  not 
advanced.* 

15.  Methods  of  Protecting  Equity. — ^Equity,  having  established 
the  principles  which  require  assets  to  be  marshaled,  necessarily  pro- 
vides methods  of  enforcing  the  principles.  It  has  been  said  that 
this  equity  cannot  be  enforced  if  the  party  who  attempts  to  invoke 
it  has  an  adequate  remedy  at  law.*  Jn  many  of  the  authorities 
which  discuss  the  principles  of  marshaling  assets  are  to  be  found 
such  expressions  as  that  the  prior  creditor  can  be  ^'required,*'  "com- 
pelled," "forced,"  etc.,  to  exhaust  the  singly  charged  fund  or  secur- 
ity before  he  will  be  permitted  to  satisfy  his  claim  out  of  the  doubly 

be  wasted  by  a  third  person  in  whose    (N.  Y.)  409,  7  Am.  Dec.  494. 

possession  they  were;  Terry  v.  Wood,       Note:  66  A.   S.  R.  524. 

6  Smedes  &  M.   (Miss.)   139,  45  Am.        17.  Vanorden  v.  Johnson,  14  N.  J. 

Dec.  274,  holding:  that  a  creditor  hav-   Eq.  376,  82  Am.  Dec.  254  and  note; 

ing  two  separate   securities  for  pay-   Cheesebrouph  v.  Millard,  1  Johns.  Ch. 

ment  of  a  debt  may  release  one  without    (N.  Y.)  409,  7  Am.  Dec.  494. 

affecting:  his  right  to  the  other;  and  if       18.' Vanorden  v.  Johnson,  14  N.  «1. 

another  creditor  has  a  lien  on  one  of   Eq.  376,  82  Am.  Dec.  254  and  note. 

them,  he  may  take  steps  to  have  them       19.  Kelley  v.  Whitney,  45  Wis.  110, 

marshaled:  but  in  the  absence  of  such   30  Am.  Rep.  697. 

proceedings,  the  first  creditor  will  not       20.  Patty  v.  Pease,  8  Paige  (N»  Y.) 

be  deprived  of  the  second  security  be-   277,  35  Am.  Dec.  683. 

cause  he  has  made  the  first  unavail-       1.  Vanorden  v.  J(^hnson,  14  N.  J. 

able.  Eq.  376,  82  Am.  Dec.  254. 

16.  Vanorden  v.  Johnson,  14  N.  J.       2.  Doyle  v.  Murphy,  22  lU.  602,  74 
Eq.  376,  82  Am.  Dec.  254  and  note;   Am.  Dec.  165. 
Cheescbrough  v.  Millard,  1  Johns.  Ch. 
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charged  fund.  Therefore,  it  would  appear  that  a  court  of  equity 
will  enjoin  the  prior  incumbrancer  from  proceeding  against  the 
doubly  charged  fund  until  he  has  exhausted  the  singly  charged  fund. 
Undoubtedly  the  junior  creditor's  right  to  an  injunction  in  some 
circumstances  is  recognized  and  there  are  cases  of  the  court's  restrain- 
ing the  paramount  creditor  by  injunction.*  They  are,  however, 
extremely  rare.  It  would  often  be  a  great  injustice  to  the  prior 
incumbrancer  to  restrain  him  from  protecting  his  interests  by  the 
very  security  he  has  been  farsighted  enough  to  procure,  in  favor  of 
one  who  has  no  claim  on  him  by  contract  and  whose  only  connec- 
tion with  him  arises  from  being  interested  in  the  same  fund.  Yet 
where  there  is  fraud,  moral  or  legal,  or  mere  caprice,  the  prior 
creditor  will  be  restrained  by  injunction.*  If  both  funds  are  in  the 
hands  of  the  court,  it  can,  of  course,  enforce  the  principle  of  mar- 
shaling directly  and  without  impairing  the  doubly  secured  creditijr's 
rip:hts.*  Tn  the  great  majority  of  cases  the  junior  creditor  will  obtain 
his  relief  through  subrogation.  If  the  prior  incumbrancer  elect? 
to  satisfy  his  debt  out  of  the  doubly  charged  fund  and  the  junior 
incumbrancer  is  thereby  deprived  of  his  security,  equity  will  decree 
that  the  junior  incumbrancer  to  the  extent  of  his  security  thus  lost 
will,  as  againnt  the  debtor  and  all  claiming  under  him,  be  substituted 
to  the  lien  of  the  paramount  incumbrancer  in  the  singly  charged 
fund.*  A  junior  creditor  cannot  compel  his  senior  to  protect  the 
sifigly  charged  security  or  to  take  any  action  whatsoever  in  j-efer- 
ence  to  it'     The  junior  incumbrancer's  remedy  is  to  disc*harge  the 

3.  Carter  v.  Neal,  24  Qa.  346,  71  the  condemnation  proceedings  to  which 
Am.  Dec.  136  (where  a  bill  was  he  was  not  a  party.  Calumet  River 
brought  for  this  purpose,  but  where  R.  Co.  v.  Brown,  136  111.  322,  26  N.  E. 
the  court  decided  that  the  complainant  501,  12  L.R.A.  84. 

had  no  equity  on  the  principle  of  mar-  6.  Wyman    v.    Ft,    Dearborn    Nat. 

Hhaling  assets) ;  Jones  v.  Zollicoffer,  9  Bank,  Isi  111.  279,  54  N.  B.  946,  72 

N.  C.  623,  11  Am.  Dec.  795;  Green  v.  A.  S.  R.  259,  48  L,R.A.  565;  Ocobock 

Ramage,  18  Ohio  428,  61  Am.   Dec.  v.  Baker,  52  Neb.  447,  72  N.  W.  582, 

458.  66  A.  S.  R.  519;  Eddy  v.  Traver.  0 

Note:  13L.R.A.  724.  Paige  (N.  Y.)  621,  31  Am.  Dec.  261; 

4.  Jones  v.  Zollicoffer,  9  N.  C.  623,  Jones  v.  Zollicoffer,  9  N.  C.  623,  11 
11  Am.  Dec.  795.  Am.   Dec.   795;    Ramsey's   Appeal,   2 

5.  Scruggs  V.  Memphis,  etc.,  R.  Co.,  Watts  (Pa.)  228,  27  Am.  Dec.  301; 
108  U.  S.  368,  2  S.  Ct.  780,  27  U.  S.  Wordlow  v.  Troy  Oil  Mill,  74  S.  C. 
(L.   ed.)    766.  368,  54  S.  E.  658,  114  A.  S.  R.  1004; 

A    mortgagee    omitted   by    mistake  Hudkins   v.   Ward,   30   W.   Va.   204, 

from    condemnation    proceedings   and  3  S.  E.  600,  8  A.  S.  R.  22. 

having  a  right  either  to  foreclose  upon  Notes :  30  Am.  Dec.  310 ;  72  A.  S. 

the  land  or  take  the  money  paid  for  R.  265. 

condemnation  and  in  the  hands  of  the  7.  Cobum  v.  Stephens,  137  Ind.  683, 
court  may  be  compelled  to  accept  it  36  N.  E.  132,  45  A.  S.  R.  218;  Lam- 
before  resorting  to  the  land,  where  bertville  Nat.  Bank  v.  McCready  Bag, 
his  right  is  saved  to  contest  the  suffl-  etc.,  Co.,  (N.  J.)  16  Atl.  388,  1  L.R.A. 
ciency  of  the  compensation  assessed  in  334. 
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prior  lieu  and  ask  to  be  subrogated  to  the  prior  creditor's  rights. 
This  any  junior  creditor  can  do  and  thus  enable  himself  to  do  any- 
thing tliat  the  prior  creditor  could  have  done  to  protect  the  security.** 

16.  Jurisdiction. — The  equity  to  have  the  assets  of  a  debtor  mar» 
shaled  was  of  course  recognized  originally  only  in  the  court  of  chan- 
cery. In  those  jurisdictions  where  the  courts  of  equity  and  of  law 
tu-e  kept  distinct,  a  court  of  law  cannot  recognize  the  equity.  The 
remedy  must  be  obtained  in  a  court  of  equity  where  all  interests 
may  be  heard  and  adjusted.*  Courts  of  admiralty  apply  the  prin- 
ciple of  marshaling  as  between  different  claimants  against  the  ship, 
tackle,  cargo  and  freight  or  the  proceeds  in  the  registry.  The 
court  can  marshal  the  fund  only  between  lienholders  and  owners.^*^ 
If  a  suit  to  marshal  assets  or  for  other  equitable  relief  is  brought  in 
a  federal  court,  the  filing  of  the  bill  and  the  issuing  of  a  subpoena 
in  the  suit  give  jurisdiction  as  against  an  action  subsequently  begun 
in  a  state  court  by  a  summons  which  was  served  before  the  service 
of  the  writ  of  subpoena  issued  by  the  federal  court.  It  is  not  neces- 
sary that  property  should  have  been  actually  seized  under  judicial 
process  before  the  suit  in  the  state  court  is  instituted  for  the  fed- 
eral court  to  acquire  jurisdiction  wdiich  for  the  time  being  disables 
other  courts  of  co-ordinate  jurisdiction  from  exercising  a  like  power.*^ 

III.  Subjecting  Land  to  Debts  in  Inverse  Order  of  Alienation 

17.  Definition  and  Nature. — Cognate  to  the  principle  of  maxshal- 
ing  assets  is  the  principle  which  compels  a  mortgagee  or  other  lienor, 
when  the  land  subject  to  the  lien  has  been  aliened  in  separate  parcels 
successively,  to  satisfy  his  lien  out  of  the  land  remaining  in  the 
grantor  or  original  owner,  if  possible,  and  if  that  should  be  insutli- 
cient,  to  resort  to  the  parcels  aliened  in  the  inverse  order  of  their 
alienation.  The  right  to  have  the  lien  satisfied  by  tliis  method  in 
an  equity  which  each  grantee  has  against  the  original  owner  and 
against  all  subsequent  grantees.^*    Thus,  if  there  be  a  lien  on  three 

8.  Lambertville  Nat.  Bank  v.  Mc-  25  U.  S.  (L.  ed.)  238  and  note;  Na- 
Cready  Bag,  etc.,  Co.,  (N.  J.)  15  Atl.  tional  Sav.  Bank  v.  Creswell,  100  U. 
388,  1  L.R.A.  334.  S.  630,  25  U.  S.  (L.  ed.)  713;  Ader- 

9.  Union  Bank  v.  Laird,  2  Wheat,  holdt  v.  Henry,  87  Ala.  415,  6  So. 
390,  4  U.  S.  (L.  ed.)  269;  ClontB  625,  6  L.R.A.  451;  Howser  v.  Cruik- 
V.  Ritch,  12  Fla.  633,  95  Am.  Dec.  shank,  122  Ala.  256,  25  So.  206,  82 
345;  Wiggin  v.  Suffolk  Ins.  Co.,  18  A.  S.  R.  76;  Woodward  v.  Brown^ 
Pick.   (Mass.)   145,  29  Am.  Dec.  576.  119  Cal.  283,  51  Pac.  2,  542,  63  Am. 

10.  The  "Edith,"  94  U.  S.  518,  24  St.  Rep.  108;  Stephens  v.  Clay,  17 
U.  S.  (L.  ed.)  167.  Colo.  489,  30  Pac.  43,  31  A.   S.  R. 

11.  Farmers'  Loan,  etc.,  Co.  v.  Lake  328;  Boone  v.  Clark,  129  111.  466,  21 
St.  Elevated  R.  Co.,  177  U.  S.  51,  20  N.  E.  850,  5  L.R.A.  276  and  note; 
S.  Ct.  564,  44  U.  S.  (L.  ed.)  667.  George  v.  Wood,  9  Allen  (Mass.)  80, 
See  also  Courts,  vol.  7,  p.  1067  et  seq.  85    Am.    Dec.    741;    Gray    v.    H.    M. 

12.  Orvis  V.  Powell,  98  U.  S.  176,  Loul,  etc..  Lumber  Co.,  128  Mich.  427^^ 
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acres  of  land  for  a  debt  of  the  owner^  and  be  sells  one  acre  to  A^ 
the  two  remaining  acres  are  first  chargeable  in  equity  with  the  pay- 
ment of  the  debt  whether  the  land  be  in  the  hands  of  the  debtor 
himself  or  of  his  heirs.  If  he  sells  another  acre  to  B,  the  remain- 
ing acre  is  then  chargeable  in  the  first  instance  with  the  debt  as 
against  B,  as  well  as  against  A;  and  if  it  should  prove  insufiicient, 
then  the  acre  sold  to  B  ought  to  supply  the  deficiency  in  preferencre 
to  the  acre  sold  to  A;  because,  when  B  piu-chased,  he  took  his  land 
chargeable  with  the  debt  in  the  hands  of  the  debtor,  in  preference 
to  the  land  already  sold  to  A.^'  The  principle,  so  far  as  it  affects 
the  relations  of  one  grantee  with  the  others,  is  an  exception  to  the 
general  principle  that  equality  is  equity,  and  for  this  reason  it  is 
objected  to  by  those  who  are  opposed  to  it,  for  they  maintain  that 
the  equities  of  the  prior  and  subsequent  grantees  are  equal.**    The 

87  N.  W.  376,  64  L.R.A.  731;  Mer-  Dec.  715  and  note;  Lynchburg  Per- 
chants  Nat.  Bank  v.  Stanton,  55  Minn,  petual  Bldg.,  etc.,  Co.  v.  Fellers,  96 
211,  256  N.  W.  821,  43  A.  S.  R.  491;  Va.  337,  31  8.  E.  505,  70  A.  S.  K. 
Agrieultural  Bank  y.  Fallen,  8  Smedes  851 ;  Hudson  v.  Barham,  101  Va.  63, 
A  M.  (Miss.)  357,  47  Am.  Dec.  92  43  S.  E.  189,  99  A.  S.  E.  849;  Black 
and  note;  Hanscom  v.  Meyer,  57  Neb.  v,  Suydam,  81  Wash.  279,  142  Pac. 
786,  78  N.  W.  367,  73  A.  S.  R.  544;  700,  Ann.  Cas.  1916D  1113  and  note. 
Engle  V.  Haines,  5  N.  J.  Eq.  186,  43  Notes:  16  Am.  Dec.  142;  29  Am. 
Am.  Dec.  624  and  note,  affirmed  5  Dec.  747;  69  Am.  Deo.  473:  63  Am. 
N.  J.  Eq.  632;  GaskiU  v.  Sine,  13  Dec.  298;  83  Am.  Dee.  329;  44  A.  S. 
N.  J.  Eq.  400,  78  Am.  Deo.  105  and  R.  627 ;  70  A.  S.  R.  857 ;  82  A.  S.  R. 
note:  Chancellor  v.  Lowell,  80  N.  J.  80;  18  Eng.  Rul.  Cas.  214. 
Eq.  223,  82  Atl.  861,  Ann.  Cas.  1914A  In  Georgia,  it  has  been  held  that 
710,  39  L.R.A.(N.S.)  359;  Dickerson  neither  under  the  common  law  nor 
V.  Tillinghast,  4  Paige  (N.  Y.)  215,  imder  the  code  of  that  state  can  the 
25  Am.  Dec.  528;  Eddy  T.  Traver,  6  purchasers  of  separate  parcels  of  a 
Paige  (N.  Y.)  521,  31  Am.  Dec.  261;  tract  of  land  covered  by  a  mortgage 
Guion  V.  Knapp,  6  Paige  (N.  Y.)  35,  compel  the  mortgagee  to  exhaust  fii-st 
29  Am.  Dee.  741  and  note;  Patty  v.  the. portion  left  in  the  hands  of  the 
Pease,  8  Paige  (N.  Y.)  277,  35  Am.  mortgagor  and  then  the  parcels  in  the 
Dec.  683  and  note;  Howard  Ins.  Co.  inverse  order  of  their  alienation;  that 
V.  Halsey,  8  N.  Y.  271,  59  Am.  Deo.  the  mortgagee  may  proceed  against 
478;  Lake  Erie  Commercial  Bank  v,  any  portion  he  chooses.  Knowles  v. 
Western  Resene  Bank,  11  Ohio  444,  Lawton,  18  Ga.  470,  63  Am.  Dec.  290. 
38  Am.  Dec,  739 ;  Sterling  v.  Bright-  In  Connecticut  the  mortgagee  is  en- 
bill,  5  Watts  (Pa.)  229,  fo  Am.  Dec.  titled  to  all  the  property  mortgaged 
304;  Nailer  v.  Stanley,  10  Serg.  &  R.  until  the  debt  is  paid.  Therefore  in 
(Pa.)  460,  18  Am.  Dec.  691;  McCor-  that  state  a  purchaser  of  a  parcel  sub- 
mick's  Appeal,  59  Pa.  St.  54,  98  Am.  ject  to  a  mortgage  has  no  equity 
Dec.  191;  Turner  v.  Flenniken,  164  against  either  his  grantor  or  against 
Pa.  St.  469,  30  Atl.  486,  44  A.  S.  R.  a  subsequent  purchaser.  39  LJl.A. 
624;  Stoney  v.  Shult,  1  Hill  Eq.  (S.  (N.S.)  359  note;  47  L.RA..(N.S.)  303 
C.)  465,  27  Am.  Dec.  429;  Lymaix  v.  note. 

Lyman,  32  Vt.  79,  76  Am.  Deo.  151;  13.  National  Sav.  Bank  v.  Creswell, 
McClung  r.  Beime,  10  Imgh  (Va.)  100  U.  &.  630,  25  TJ.  S.  (L.  ed.)  713. 
410,  34  Am.  Dec.  739;  Rodgers  v.  14.  Hoy  v.  Bramhall,  19  N.  J.  Eq. 
McCluer,  4  Grat.    (Va.)    81,  47  Am.   563,  97  Am.  Deo.  687, 
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equity  of  a  prior  agaiust  u  subsequent  purchaser  can  arise  only  when 
the  parcels  are  conveyed  by  grant  of  the  owner.  When  the  equity 
of  redemption  in  a  tract  subject  to  a  mortgage  is  sold  by  the  sherifl' 
in  parcels,  at  different  times,  the  ground  for  the  equity  of  the  prior 
purchaser  as  against  subsequent  ones  does  not  exist,  and  each  pur- 
chaser must  pay  liis  pro  rata  share  of  the  mortgage.**  Although 
the  equity  is  perhaps  most  frequently  invoked  when  the  land  is  sub- 
ject to  a  mortgage  lien,  the  grantee  has  the  same  equity  in  the  case 
of  any  other  lien  such  as  a  judgment,  mechanics'  lien,  etc.**  Of 
course  this  equity  could  be  abrogated  by  the  legislature,  but  that 
result  is  not  produced  by  a  statute  which  provides  that  a  sheriff,  in  sell- 
ing land  under  execution,  may  offer  the  parcels  separately  or  together, 
as  he  shall  deem  most  advantageous,  and  that  if  one  of  the  parcels  is 
claimed  by  a  third  person,  he  may  require  it  to  be  sold  separately.*' 

18.  Compared  with  Equity  to  Marshal  Assets. — ^Although  the 
equity  now  under  consideration  and  the  equity  to  marshal  assets  have 
a  certain  similarity,  the  two  are  quite  distinct.  The  equity  of  the 
purchaser  of  a  part  of  a  tract  of  land  subject  to  a  lien  to  have  the 
lien  satisfied  out  of  the  land  remaining  in  the  grantor  and  then  out 
of  the  parcels  subsequently  conveyed  in  the  inverse  order  of  their 
alienation  is,  when  it  exists  at  all,  a  fixed,  indefeasible  right.**  It 
is  therefore  superior  to  the  equity  to  marshal  assets  which,  until  it 
is  asserted,  is  a  mere  inchoate  equity  subject  to  displacement  by  a 
subsequent  conveyance  or  by  a  contractual  lien  afterwards  attach- 
ing.**^ The  indefeasibility  of  the  equity  of  the  purchaser  against 
his  grantor  rests  on  the  relation  existing  between  them,  which  rela- 
tion had  its  origin  in  contract^^®  and  on  the  fact  that  the  subsequent 
purchaser  has  notice  of  the  lien  covering  the  tract  and  of  all  prior 
conveyances  of  the  parcels  out  of  the  tract.*  As  has  already  been 
seen,  it  is  the  lack  of  notice  to  subsequent  grantees  or  incumbrancers 
which  makes  the  equity  to  marshal  assets  a  defeasible  one.* 

19.  Historical  Review;  English  and  American  Rules. — The  equity 
of  the  prior  grantee  against  subsequent  ones  has  its  origin  in  America.* 
The  English  cases  hold  that  the  land  remaining  in  the  hands  of  the 
person  against  whom  the  lien  was  first  established  should  first  be 
liable  for  the  debt  in  exoneration  of  the  parcels  aliened,  but  beyond 
that  they  do  not  go."*     A  few  decisions  in  the  United  States  have 

16.  Aderholdt  v.  Henrv,  87  Ala.  415,  20.  Ncwby  v.  Fox,  90  Kan.  317,  133 

6  So.  625,  6  L.R.A.  45f.  Pae.  890,  47  L.R.A.(N.S.)  302. 

16.  See  infra,  par.  20.  1.  Aderholdt  v.  Henry,  87  Ala.  415, 

17.  Black  V.  Suvdafn,  81  Wash.  279,  6  So.  625,  6  L.R.A.  461. 
142  Pac.  700,  Ann.  Cas.  1916D  1113  2.  See  supra,  par.  3. 

and  note.  3.  Note:  18  Bug.  Rul.  Cas.  214. 

18.  Newhv  V.  Fox,  90  Kan.  317,  133  4.  National  Sav.  Bank  v.  Creswell, 
Pac.  890,  47  L.R.A.(N.S.)  302.  See  100  U.  S.  630,  25  U.  S.  (L.  ed.) 
infra,  par.  26.  713. 

19.  See  supra,  par.  3. 
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repudiated  the  doctrine  and  held  that  each  parcel  should  bear  its 
pro  rata  share  of  the  common  burden.*  The  equity  against  the  sub- 
sequent purchasers  was  recognized  by  Chancellor  Kent,  in  an  early 
ease,*  and  it  has  since  been  followed  in  JNew  York,  whence  the  prin- 
ciple spread,  after  some  fiuetuation  in  the  early  decisions  in  several 
of  the  older  states^  until  it  has  been  adopted  by  the  courts  of  equity 
of  the  great  majority  of  the  states.'  The  hesitation  of  the  English 
equity  courts  to  extend  the  equitable  burden  of  the  vendor  to  his 
subsequent  purchasers  is  due  perhaps  to  the  lack  of  notice  to  them 
of  the  prior  conveyances,  on  account  of  the  lack  of  a  general  registry 
system  in  England  such  as  exists  in  the  different  states  of  this  country.* 
20.  Scope  of  Principle  Allowing  Equity. — Recognition  of  the 
equity  is  not  confined  to  the  relations  existing  between  the  original 
grantees  of  the  debtor.  The  equity  is  given  the  same  weight  where 
there  have  been  successive  conveyance  by  a  grantee  of  the  whole 
or  of  a  part  of  the  tract  subject  to  the  lien.^  The  equity  is  recog- 
nized not  only  in  favor  of  a  prior  grantee  but  al-^o  in  favgr  of  that 
one  of  a  number  of  successive  mortgagees  of  separate  parcels  who 
is  prior  in  time.***  The  prior  grantee^s  equity  against  a  mortgagee 
of  another  parcel,  the  mortgage  being  subsequent  to  the  grant  in 
time,  is  exactly  the  same  as  his  equity  against  a  subsequent  grantee.** 
The  principle  is  applied  not  only  to  mortgages  but  to  liens  of  every 
sort,**  such  as  judgments,*'  mechanics'  liens,**  and  vendors'  liens.** 

6.  Bates  v.  Ruddick,  2  la.  423,  65  proportion  to  the  value  of  the  tract 

Am.  Dec.  774  and  note;  Morrison  v.  mortgaged  to  him,  the  burden  of  the 

Beckwith,  4  T.  B.  Mon.  (Ky.)  73,  16  first  mortgage.    97  Am.  Dec.  695  note. 

Am.    Dec.    136    and   note:    Blight   v.  See  supra,  par.  4. 

Banks,  6  T.  B.  Mon.   (Ky.)   192,  17  11.  Howser  v.  Cruikshank,  122  Ala. 

Am.  Dec.  136;  Gridlev  v.  Brook- Wa-  256,  25  So.  206,  82  A.  S.  R.  76. 

terfield  Co.,  14  S.  W.'407,  12  Ky.  L.  Note:  5  L.R.A.  280. 

Rep.  391,  9  L,R.A.  555.               '  12.  Note:    Ann.    Cas.   1916D   1123. 

Notes:   16  Am.  Dec.  141;  29  Am.  18.  National  Sav.  Bank  v.  Creswell, 

Dec.  747;  Ann.  Cae.  1916D  1122.  100  U.  S.  630,  25  U.  S.  (L.  ed.)  713; 

6.  Note:  16  Am.  Dec.  143.  Aderholt   v.    Henry,   87   Ala.   415,   6 

7.  National  Sav.  Bank  v.  Creswell,  So.  625,  6  L.R.A.  451;  Agricultural 
100  U.  S.  630,  25  U.  S.  (L.  ed.)  713;  Bank  v.  Fallen,  8  Smedes  &  M.  (Miss.) 
McClung  V.  Beime,  10  Leigh  (Va.)  357,  47  Am.  Dee.  92;  Commercial  Bank 
410,  34  Am.  Dec.  739.  v.  Western  Reserve  Bank,  11  Ohio  444, 

Note:  16  Am.  Dec.  143.  38  Am.  Dec.  739;  Nailer  v.  Stanley, 

8.  Lyman  v.  Lyman,  32  Vt.  79,  76  10  Serg.  &  R.  (Pa.)  450,  13  Am.  Dec. 
Am.  Dec.  151.  715;    McClung    v.    Beime,    10   Leigh 

9.  Onion   v.   Knapp,   6   Paige    (N.  (Va.)  410,  34  Am.  Dec.  739. 
Y.)   36,  29  Am.  Dec.  741.  Note:  Ann.  Cas.  1916D  1123. 

10.  Boone  v.  Clark,  129  111.  466,  21  14.  Hudson  v.  Barham,  101  Va.  63, 
N.  E.  850,  5  L.R.A.  276.  43  S.  E.  189,  99  A.  S.  R.  849. 

The  equities  between  the  holders  of  Note:  Ann.  Cas.  1916D  1123. 

two  second  mortgaged,  each  on  a  dis-  16.  Aderholt  v.  Henry,  87  Ala.  415, 

tinct  tract  of  land,  both  of  which  are  6  So.  625,  6  L.R.A.  451. 

embraced  in  a  first  mortgage,  are  equal.  Note:  Ann.  Cas.  1916D  1124. 

and  each  is  bound  to  bear,  in   due 
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21.  Bases  of  the  Equity  in  General. — The  equity  of  a  purchaser 
of  a  parcel  as  against  his  grantor,  the  owner  of  the  tract  subject  to 
a  lien,  rests  on  the  grounds  that,  where  one  who  is  bound  to  pay 
a  debt  confers  on  others  rights  in  any  portion  of  the  propertj''  sub- 
ject to  the  lien  of  the  debt,  retaining  other  portions  himself,  it  is 
unjust  that  they  should  be  deprived  of  their  rightg  so  long  as  he 
has  property  covered  by  the  lien  out  of  which  the  debt  can  be  made. 
In  other  words,  his  debts  should  be  paid  out  of  his  own  estate,  instead 
of  being  charged  on  the  estates  of  his  grantees.  Any  other  rule  would 
be,  in  effect,  to  enable  him  to  enjoy  for  his  own  benefit  that  which 
he  has  once  vested  in  another,  and  in  a  measure  to  recall  his  own 
grant.**  The  equity,  as  against  the  grantor,  of  a  grantee  of  a  parcel 
voluntarily  conveyed  with  covenants  of  warranty  rests,  perhaps,  on 
the  ground  that  the  intention  of  the  grantor  as  evidenced  by  his 
covenants  should  in  good  conscience  be  carried  out.*'  The  grantee's 
equity  against  his  grantor  is  extended  against  any  subsequent  pur- 
chaser of  a  parcel  granted  out  of  the  tract,  on  the  ground  that  the 
subsequent  purchae»er  takes  his  parcel  subject  to  the  equitable  bur- 
dens imposed  on  it  while  still  in  the  hands  of  the  owner  of  the  tract. *^ 
In  this  respect,  the  subsequent  grantee,  in  the  words  of  Chancellor 
Kent,  sits  in  the  seat  of  his  grantor,  and  he  cannot  place  himself  in 
a  better  position  and  revive  the  burden  on  the  first  purchaser's  land 
from  which  it  had  been  wholly  or  partially  relieved  by  its  primary 
pressure  on  the  land  left  by  him  in  the  hands  of  the  grantor.** 
Furthermore,  it  is  not  reasonable,  at  least  when  the  equity  is  asserted 
by  a  purchaser  for  value,  that  it  should  be  in  the  power  of  the  debtor, 
by  the  act  of  assigning  or  selling  his  remaining  land,  to  throw 
the  burden  of  the  debt  or  a  ratable  part  of  it  back  on  the  first  pur- 
chaser.*® 

.  22.  Consideration  Paid. — It  has  been  said  that  the  equity  is 
dependent  on  the  payment  of  the  considerations  for  the  parcels  con- 
veyed, and  arises  because  it  w^ould  l>e  inequitable  for  the  grantor, 
who  had  already  the  full  consideration  for  the  parcel  conveyed,  to 
call  on  such  parcel  to  contribute  towards  the  discharge  of  the  lien 
until  his  remaining  land  had  been  first  exhausted.*     This  view  is 

16.  Gray  v.  H.  M.  Loud^  etc.,  Lum-  19.  National  Bar.  Bank  v.  Creswell, 
her  Cb.,  128  Mich.  427,  87  N.  W.  376,  100  U.  S.  630,  25  U.  S.  (L.  ed.)  713; 
54  L.R.A.  731.  Newby  v.  Fox,  90  Kan.  317,  133  P»e. 

17.  As  to  necessity  for  a  considera-  890,  47  L.R.A.(N.S.)  302;  Guion  v. 
tion,  see  infra,  par.  22.  Knapp,  6  Paige  (N.  Y.)  35,  29  Am. 

18.  George  v.  Wood,  9  Allen  (Mass.)  Dec.  741. 

80,  85  Am.  Dec.  741 ;  Gray  v.  H.  M.  20.  National  Sav.  Bank  v.  Creswell, 
Loud,  etc..  Lumber  Co.,  128  Mich.  427,  100  U.  S.  630,  26  U.  8.  (L.  ed.) 
87  N.  W.  376,  54  L.R.A.  731 ;  Howard    713. 

Ins.  Co.  V.  Halsey,  8  N.  Y.  271,  59       1.  New  Jersey  v.  Towell,  80  N.  J. 

Am.  Dec.  478.   *  Eq.  223,  82  Atl.  861,  Ann.  Cm.  1914A 

Note:  16  Am.  Dec.  143.         710  and  note,  39  L.R.A.(N.S.)  360. 
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not  sustaiued  by  the  aut^oritiea  The  existence  of  the  equity  does 
iH)t  depend  on  a  valuable  coasideratioa  having  been  paid  for  the 
parcel  the  owner  o(  ivhich  elaims  the  equity.*  If  the  conveyance 
was  made  by  warranty  deed,  it  is  immaterial  that  a  nominal  consid- 
eration was  paid  or  ihtA  the  consideration  was  love  and  affection.' 
23-  Notice. — ^Although  the  authorities  which  established  the  equity 
in  favor  of  the.  prior  as  against  subsequent  purchasers  do  not  discuss 
the  element  of  notice — ^probably  because  they  assumed  that  its  exist- 
ence was  so  self-evident  that  discussion  was  unnecedsary — ^it  is  clear 
that  if  the  subsequent  purchaser  could  not  be  charged  with  notice 
of  prior  conveyances,  each  parcel  should,  in  equity,  bear  its  share 
of  the  burden  of  the  lien.  In  other  words  the  subsequent  purchaser 
sits  in  the  seat  of  his  grantor  when  and  only  when  he  knows  the 
kind  of  seat  his  grantor  offers  him.*  Notice  may  be  actual  or  con- 
structive. By  the  registry  laws  the  subsequent  purchasers  are,  of 
course,  given  constructive  notice  of  the  original  lien  on  the  tract 
and  of  the  prior  conveyances  out  of  and  the  prior  liens  on  the  tract. 
Constructive  notice  of  the  prior  purchasers'  equity  may  be  given 
by  taking  possession  of  the  parcel  puichased.  Early  opponents  of 
the  principle  which. raises  the  equity  in  favor  of  the  prior  iJurehaser 
as  against  subsequent  ones  attempted  to  avoid  the  necessary  effect 
of  the  notice  given  by  the  registry  laws  by  urging  that  the  purchaser 
of  one  parcel  could  not  be  expected  to  search  the  record  for  the  title 
of  other  parcels  and  therefore  should  not  be  subjected  to  equities 
attaching  to  them.  But  this  reasoning  entirely  passes  over  the  well 
settled  rule  that,  where  a  person  is  obliged  to  take  notice  of  a  deed, 
he  is  bound  by  notice  of  all  that  it  contains  which  can  affect  him. 
Having  notice  of  a  lien  covering  other  lots  beaades  his  own,  be  iia 
bound  to  ascertain  whether  those  lots  have  beep  sold  previously  in 
such  a  way  as  to  throw  any  peculiar  burden  on  the  one  he  is  pur- 
chasing, just  as  much  bb  whether  that  lot  has  been  directly  instead 
of  indirectly  conveyed  or  charged  prior  to  his  purchase  by  his  grantor 
or  his  predecessors  in  the  title.  The  registry  laws  furnish  the  means 
for  one  investigation  as  easily  as  for  the  other.  And  the  construc- 
tion put  upon  these  laws  is  in  accordance  with  this  view.* 

24.  Covenant  of  Warranty  as  Essential. — ^It  is  held  by  very  emi- 
nent authority  that  a  covenant  of  warranty  in  the  deeds  conveying 

2.  Howard  Tns.  Co.  v.  Halsev,  8  N.  427,  87  N.  W.  376,  54  L.R.A.  731? 
Y.  271,  m  Atn.  Dec.  478.  Lyman  v.  Lynisn,  32  Vt.  79,  76  Am. 

Note:  Ann.  Cas.  1916D  11219.  Dec.  151;  McClung  v.  Beirne,  10  Leigh 

S.  Howser  v.  Craikshank,  122  Ala.    (Va.)  410,  34  Am.  Dec.  730.    See  also 
256,  25  So.  206,  82  A.  S.  R.  76;  Oas-  Howser  v.  Cruikshaok,  122  Ala.  256, 
kin  V.  Sine,  13  N.  J.  Eq.  400,  78  Am.  25  So.  2«6,  82  A.  S.  R.  76. 
Dec.  105.  Note :  Ann.  Cas.  1916D  1128. 

4.  Aderholt  v.  Henry,  87  Ala.  415,  6.  Gray  v.  H.  M.  Loud,  etc.,  Lumber 
6  So.  625,  6  L.R.A.  461;  Gray  v.  H.  Co.,  128  Mich.  427,  87  N.  W.  376,  54 
M.  Loud,  etc.,  Lumher  Co.,  12*8  Mich.  L.R.A.  731. 
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the  parcels  is  vital  to  the  existence  of  the  equity.  Authorities  hold- 
ing this  view  maintain  that  when  the  deeds  to  the  successive  grantees 
do  not  contain  warranties,  the  intention  is  clear  that  the  grantees 
respective!}^  assume  their  portions  of  the  burden  of  the  common  lien 
and  that  their  several  parcels  are  all  liable  ratably,  not  in  the  inverse 
order  of  their  alienation.*  Other  authorities  hold  that  the  covenant 
of  warranty  is  not  sine  qua  non;  that  there  is  a  presumption  in 
favor  of  the  equity  and  that  it  will  be  protected  unless  an  opposite 
intent  of  the  parties  is  shown.'  It  would  seem  that  a  covenant  of 
warranty  would  be  vital  to  the  equity  of  a  grantee  of  a  voluntary 
conveyance.^ 

25.  Situs  of  Lands  Subject  to  Lien. — ^The  fact  that  the  tract  lies 
part  in  one  state  and  part  in  another  does  not  affect  the  principle 
that  the  land  remaining  in  the  hands  of  the  owner  should  be  exhausted 
before  resorting  to  a  parcel  sold  after  the  mortgage  or  other  lien 
has  attached.  The  same  is  true  if  several  separate  tracts  of  land 
situate  in  different  states  are  by  a  common  instrument  subject  to  the 
same  lien.' 

26.  Exceptions  to  Application  of  Doctrine;  Intent  of  Parties. — ^The 
principle  of  the  doctrine  of  the  inverse  order  of  alienation,  being 
of  equitable  origin,  depends  on  the  existence  of  equitable  reasons. *** 
It  will  not  be  enforced  in  such  a  way  as  to  contravene  the  prin- 
ciples of  natural  equity  and  justice;*^  and  if  the  equitable  reasons 
on  which  it  depends  do  not  exist,  the  principle  will  not  be  applied.** 
If  the  parties  to  the  prior  conveyance  intend  that  the  grantee  shall 
not  have  the  equity  against  the  grantor  or  against  a  subsequent 
grantee,  the  intention  of  the  parties  will  govern  and  the  principle 
will  not  be  applied,*'  as,  for  instance,  where  the  land  is  sold  subject 
to  the  incumbrance,  or  the  grantee  assumes  the  debt  secured  by  the 
lien.**  Recitals  in  the  deeds  to  the  successive  grantees  may  show 
the  intent  of  the  parties  that  the  equity  is  not  to  exist.     And  it  is 

6.  Aderholt  v.  Henry,  87  Ala.  415,  11.  Aderiiolt  ▼.  Henry,  87  Ala.  415, 
6  So.  625,  6  L.R.A.  451;  New  Jersey  6  So.  625,  6  L.R.A.  461;  New  Jersey 
V.  Towell,  80  N.  J.  Eq.  223,  82  Atl.  v.  Towell,  80  N.  J,  Eq.  223,  82  Atl. 
861,  Ann.  Cas.  1914A  710,  39  L.R.A.  861,  Ann.  Cas.  1914A  710,  39  L.R.A. 
(N.S.)  359.  (N.S.)   359;  Patty  v.  P^ase,  8  Paige 

7.  Gray  v.  H.  M.  Loud,  etc.,  Lumber   (N..  Y.)   277,  35  Am.  Dec.  683. 

Co.,  128  Mich.  427,  87  N.  W.  376,  54  12.  Howser  v.  Cruikshank,  122  Ala. 
L.R.A.  731.  See  also  Howser  v.  Cruik-  256,  25  So.  206,  82  A.  S.  R.  76 ;  New 
shank,  122  Ala.  256,  26  So.  206,  82  Jersey  v.  ToweU,  80  N.  J.  Eq.  223,  82 
A.  S.  R.  76.  Atl.   861,  Ann.    Cas.   1914A   710,  39 

Note:  Ann.  Cas.  1916D  1128.  L.R:A.(N.S.)   369  and  note. 

8.  See  supra,  par.  22.  13.  Stephens  v.  Clay,  17  Colo.  489, 

9.  Blight  V.  Banks,  6  T,  B.  Mon.  30  Pae.  43,  31  A.  S.  R.  328;  Russell 
(Ky.)  192, 17  Am.  Dec.  136.  v.  Pistor,  7  N.  Y.  171,  57  Am.  Dec.  509. 

10.  Guion  V.  Knapp,  6  Paige    (N.       Note:  Ann.  Cas.  1916D  1128. 
Y.)  35,  29  Am.  Dec.  741.  14.  See  infra,  par.   27. 

Note:  18  Eng.  Rul.  Cas.  214. 
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for  the  courts,  in  each  particular  case,  where  reference  to  the  mort- 
gage or  other  lien  is  made  in  the  deed,  to  determine  the  intent  of 
the  parties  as  expressed  by  the  language  they  use.^* 

27.  Assumption  of  Lien  by  Grantee;  Conveyance  Subject  to  Incum- 
brance.— ^As  the  rule  which  requires  that  a  lien  on  land  be  satisfied 
out  of  the  parcels  successively  in  the  inverse  order  of  their  aliena- 
tion is  an  exception  to  the  general  principle  that  equality  is  equity,** 
and  as  this  exception  is  founded  on  equitable  principles,  it  has  no 
application  where  the  incumbrance  is  by  agreement  between  the 
grantor  and  his  grantee  made  a  charge  on  the  granted  premises, 
either  in  whole  or  in  part.^'  If  the  grantee  of  any  parcel  expressly 
assumes  the  paymeot  of  the  lien  or  agrees  with  the  grantor  that 
the  part  he  buys  shall  be  subject  to  the  lien,  and  that  the  amount 
thereof  shall  be  a  part  of  the  consideration  for  the  portion  he  buys, 
equity  will  not  interpose  to  protect  him  by  subjecting  the  part  of 
the  premises  remaining  in  the  owner  to  be  first  sold.*®  If  the  pur- 
chaser assumes  the  payment  of  the  lien,  the  parcel  thus  purchased 
becomes,  in  the  hands  of  the  grantee  and  of  those  holding  under  him, 
primarily  chargeable  with  the  lien  debt  as  against  the  grantor  and 
consequently  as  against  all  aubsequent  grantees,**  or  as  against  other 
parcels  subsequently  conveyed  by  the  grantor.^®  If  the  purchaser 
assumes  a  portion  of  the  lien  debt,  the  parcel  purchased  is  prima- 
rily liable  for  the  amount  assumed.^^  If,  by  the  terms  of  sale  of 
a  parcel,  the  lien  is  to  remain  a  common  charge  on  the  whole  and 
to  be  paid  by  the  grantor  and  purchaser  without  any  specific  agree- 
ment as  to  the  proportion  which  each  one  is  to  pay,  the  grantor  and 
the  purchaser  stand  on  the  same  level  and  each  must  contribute 
to  the  discharge  of  the  lien  in  proportion  to  their  respective  inter- 
ests, and  each  parcel  becomes  primarily  liable  for  its  proportionate 
part  of  the  incumbrance ;  *  and  the  same  is  true  if  the  grantor  sells 
some  parcels  subject  to  the  lien  which  covers  the  tract.*    If  one  parcel 

16.  Stephens  v.  Clay,  17  Colo.  489,  and  note;  Lynchburg  Perpetual  Bldg., 

30  Pac.  43,  31  A.  S.  R.  328.  etc.,  Co.  v.  Fellers,  96  Va.  337,  31  S.  E. 

Note:  39  L.RJ\..(N.S.)  361.  505,  70  A.  S.  U.  851  and  note. 

As  to  express  agreements  by  the  par-  19.  Niles  v.   Cooper,  98   Minn.   39, 

ties,  see  infra,  par.  30.  107  N.  W.  744,  13  L.R.A.(N.S.)  49. 

16.  See  supra,  par.  17.  Note;  39  L.R.A.(N.S.)  361. 

17.  Hoy  V.  Bramhall,  19  N.  J.  Eq.  20.  New  Jersey  v.  TowelL  80  N.  J. 
563,  97  Am.  Dec.  687.  Eq,  223,  82  AtL  861,  Ann.  Cas.  1914A 

Note:  39  L.R,A.(N.S.)  361.  710   and   note,   39    L.R.A.(N.S.)    359 

18.  xVderholt  v.  Henry,  87  Ala.  415,  and  note.  See  also  Engle  v.  Haines, 
6  So.  625,  6  L.R.A.  451;  Engle  v.  5  N.  J.  Eq.  186,  43  Am,  Dec.  624 
Haines,  5  N.  J.  Eq.  186,  43  Am.  Dec.  and  note,  affirmed  6  N.  J.  Eq.  632. 
624  and  note,  affirmed  5  N.  J.  Eq.  632;  21.  Note:  39  L.R.A.(N.S.)  359. 
New  Jersey  v.  Towell,  80  N.  J.  Eq.  1.  Hoy  v.  Bramhall,  19  N.  J.  Eq. 
223,   82   Atl.   861,   Ann.   Cas.   1914A  563,  97  Am.  Dec.  687. 

710    and   note,   39   L.R.A.(N.S.)    359       2.  Aderholt  v.  Henry,  87  Ala.  415, 
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is  conveyed  by  a  deed  of  warranty  expressly  excepting  the  mortgage 
and  the  balance  of  the  property  is  later  conveyed,  the  parcel  first  con- 
veyed is  chargeable  with  a  proportionate  part  of  the  lien  debt;  and 
the  mere  recital  in  a  conveyance  of  part  of  a  mortgaged  tract  that 
it  was  subject  to  the  mortgage  is  not  sufficient  to  affect  the  equities 
and  to  constitute  the  parcel  thus  conveyed  the  primary  fund  out 
of  which  the  debt  is  to  be  paid.^  But  if  a  part  of  a  mortgaged  tract 
is  conveyed  expressly  subject  to  a  mortgage,  the  parties  intending  to 
make  the  part  conveyed  liable  for  the  full  amount  of  the  mortgage 
indebtedness  and  the  amount  of  such  indebtedness  entering  into  the 
consideration,  that  part  is  primarily  chargeable  with  the  mortgage 
debt> 

'28.  Conflict  with  Other  Rights;  Claims  of  Govemment;  Home- 
stead.— As  in  the  case  of  the  general  rule  requiring  assets  to  be  mar- 
.-ihaled,  the  right  of  the  government  to  priority  of  payment  of  debts 
due  to  it  is  not  affected  by  the  rule  which  requires  a  lien  on  a  tract 
of  land  to  be  satisfied  out  of  the  parcels  thereof  in  the  inverse  order 
of  their  alienation.*  The  fact  that  the  homestead  is  a  part  of  the 
tract  retained  by  the  grantor  does  not  affect  the  equity  of  a  purchaser 
of  a  parcel  to  have  the  incumbrancer  resort  first  to  the  land  retained 
by  the  grantor,  unless  the  homestead  rightB  are  conserved  as  against 
the  grantee's  equity  by  express  agreement  or  by  express  legislation 
to  that  effect.* 

29.  Release  by  Lienor  of  Part  of  Tract  from  Operation  of  Lienw — 
The  equity  of  the  purchaser  of  a  parcel  out  of  a  tract  subject  to  a 
lien  is  one  which  the  lienor  must  regard-  He  will  not  be  permitted 
to  deal  with  the  puichaser  arbitrarily  by  releasing  thof>e  parts  of 
the  land  on  which  he  has  the  lien  aad  thus  attempt  to  enforce  his 
entire  claim  out  of  those  portions  in  which  others  have  become  inter- 
ested.' If  the  lienor  has  notice  of  the  equity,  a  release  of  the  lien 
on  a  parcel  remaining  in  the  owner  or  executed  after  the  sale  and 

6  So.  625,  6  L.R.A.  451;  Stephens  v.  Mass.  93,  41  Am.  Rep.  199;  Engle  v. 
Clay,  17  Colo.  489,  30  Pac.  43,  31  Am.  Haines,  5  N.  J.  Eq.  186,  43  Am.  Dec. 
St.  Rep.  328;  Hoy  v.  Bramhall,  19  624;  Heyer  v.  Pruyn,  7  Paige  (N.  Y.) 
N.  J.  Eq.  563,  97  Am.  Dec.  687;  Sav-  465,  34  Am.  Dec.  355  and  note, 
ings  Inv.,  etc,  Co.  v.  United  Realty,  Notes :  78  Am.  Dec.  82 ;  26  Am.  Rep. 
etc.,  Co.,  84  N.  J.  Eq.  472,  94  Atl.  661;  15  A.  S.  R.  514;  5  L.R.A.  277, 
588,  Ann.  Cas.  1916D  1134.  281;  8  L.R.A.  315;  39  L.R.A.(N.S.) 

Notes:  39  L.R.A.(N.S.)   359;  Ann.  361;  Ann.  Cas.  1914A  716;  5  British 
Cas.  1916D  1130.  Rul.  Cas.  648. 

3.  Engle  v.  Haines,  5  N.  J.  Eq.  186,       5.  Note:  29  KR.A.  238. 

43  Am.  Dec.  624.  6.  Merchants'  Nat.  Bank  v.  Stanton, 

Notes:   39  L.Rjl.(N.S.)    361,  362;  55  Minn.  211,  66  N.  W.  821,  43  A. 

Ann.  Cas.  1914A  716.  S.  R.  491.    As  to  conflict  of  equity  to 

4.  Fitzgerald   v.  Flanagan,  155  la.  marshal  assets  vith  homestead  rights, 
217,  135  N.  W.  738,  Ann.  Cas.  1914C  see  supra,  par.  12. 

1104;  Fiske  v.  Tolman,  124  Mass.  264,  7.  Kelley  v.  Whitney,  45  Wis.  110, 
26  Am.  Rep.  659;  Locke  v.  Homer,  131   30  Am.  Rep.  697. 
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without  the  puivhaser's  consent  will  not  affect  the  purelia^er's  rights.® 
Neither  can  the  lienor  affect  the  equitio.s  existing  l)etween  the  succes- 
sive purcha^rs.  If  the  value  of  the  parcel  relea^sed  be  sutticient  to 
discharge  the  lien,  the  lienor  cannot  resort  to  the  parcels  previously 
alienated.  If  the  value  of  the  parcel  released  is  not  sufficient  to 
discharge  the  lien,  the  parcels  previously  conveyed  are  released  pro 
tanto  and  are  liable  for  the  remaining  amount  necessary  for  a  com- 
plete discharge  of  the  lien,  in  the  inverse  order  of  their  aHenation.* 
Of  course  the  effect  of  the  release  may  be  obviated  by  the  conduct  of 
the  parties  to  be  affeeted.^^  If  the  lienor  has  no  notice,  actual  or 
constructive^  of.  the  alienation  of  any  of  the  property  on  which  his 
lien  is  a  charge,  then  his  release  of  any  part  of  the  property  from 
the  operation  of  the  lien  will  not  affect  his  right  to  enforce  his  Ken 
against  other  parts  of  the  property.**  The  right  to  have  encumbered 
lands  which  have  been  sold  in  successive  parcels  applied  to  the  satis- 
faction of  the  incumbrance  in  the  inverse  order  of  their  alienation, 
being  only  an  equity  and  not  a  legal  right,  the  prior  incumbrancer 
is  not  bound,  at  his  peril,. to  ascertain  whether  any  of  the  mortgaged 
lands  have  been  aliened  or  suhsequently  encumbered,  when  applied 
to,  to  release  part  of  the  lands  bound  by  his  incumbrance.**  If, 
therefore,  the  prior  purchasers  are  so  negligent  as  to  leave  the  holder 
of  the  incumbrance  to  deal  with  the  mortgagor,  or  with  a  subsequent 
grantee  of  a  portioa  of  the  premises^  under  the  erroneous  supposi- 
tion that  the  lands  conveyed  to  the  prio^  purchasers  still  belong  to 
the  mortgagor,  the  mortgagee  will  not  lose  his  lien  by  executing  a 
release  to  one  who  happens  to  be  a  subsequent  grantee.**  Motice  may, 
of  course,  be  actual  or  constructive.**  Knowledge  of  any  facts  which 
would  put  the  lienor  upon  inquiry  and  would  lead  to  the  knowledge 
of  the  requisite  fact  by  the  exerciae  of  ordinary  diligence  and  under- 

«.  Oaskitt   v;    Sine,   13   N.   J.    Ef).  Notes:  35  Ahl  Deo.  685;  69  Am. 

400,  78  Am.  Dec.  105.  Dec.  473;  78  Am.  Dec.  107;  70  A.  S. 

Note :  5  X..B Jl.  380.  R.  857. 

9.  Boone  v.  Clark,  129  lU.  446,  21  10.  Lynchburg   Perpetual   Building, 

N.  E.  860,  6  L.E.A.  276;  George  v.  etc.,  Co.   v.   FeUers,  96   Va.   337,  31 

Wood,  9  Allen   (Maas.)    80,  85  Am.  S.  E.  505,  70  A.  S.  R.  85L 

Dec.   741  and  note;  Qaskill  v.  Sine,  11.  George  v.  Wood,  9  Allen  (Mass.) 

13  N.  J.  Eq.  400,  78  Am.  Dec.  105;  80,  85  Am.  Dec.  741;  Patty  v.  Pease, 

Hoy  V.  Bramhall,  19  N.  J,  Eq.  563,  8  Paige   (N.   Y.)    277,  35   Am.   Dec. 

97  Am.  DeR.  687  and  note;  Guion  v.  683. 

Knapp,  6  Paige  (N.  Y.)  35,  29  Am.  Note:  35  Am.  Dec.  685. 

Dec.  741  and  note;  Patty  v.  Pease,  8  12.  Howard  Ins.  Co.  v.  Haisey,  8 

Paige  (N.  Y.)  277,  35  Am.  Dee.  683;  N.  Y.  271,  59  Am-  Dec.  478. 

Howard  Ina.  Co.  v.  Halsey,  8  N.  Y.  Notes:  82  Am.  Dec.  257;  70i  A.  S. 

271,  59  Am.  Dee.  478;  Turner  v.  Flen-  R.  857;  S  L,R  JL,  280. 

niken,  164  Pa.  St.  469,  30  Atl.  486,  IS.  Guion  v.  Knapp,  6  Paige   (N. 

44  A.  S.R.  624;  Lynehburg  Perpetual  Y.)    35,  29  Am.  Dec.   741  and   note. 

Building,  etc.,  Co.  v.  Fellers,  96  Va.  14.  Hoy  v.  Bramhall,  19  N.  J.  Eq. 

337,  31  S.  E.  505,  70  A.  S.  R.  851.  563,  97  Am.  Dec.  687.    And  see  Notice. 
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standing  constitutes  sufficient  notice  of  the  equities  in  question.**  The 
mere  recording  of  the  conveyances  or  incumbrances  made  subsequent 
to  the  lienor's  incumbrance  is  not  notice.**  If  the  lienor  is  in  pos- 
session of  facts  sufficient  to  put  a  prudent  man  on  inquiry  as  to 
the  recording  of  the  subsequent  conveyances  or  incumbrances,  notice 
will  be  imputed  to  him.*'  If  the  lienor's  solicitor  who  advises  as  to 
or  draws  the  release  is  in  possession  of  such  facta  which  he  learned 
when  engaged  on  other  work  for  his  client,  such  knowledge  is  not 
that  of  the  lienor.  If,  however,  the  solicitor  receives  the  same  infor- 
mation while  the  release  is  in  preparation,  the  information  is  his 
client's.*^  Entry  into  possession  of  premises  is  constructive  notice.** 
30.  Enforcement  of  Rule;  Relinquishment,  Loss  or  Impairment  of 
Equity. — The  subjection  of  property  to  an  incumbrance  in  the  inverse 
order  of  alienation  is  an  equity  which  must  be  claimed  in  order  to 
he  enjoyed,**  and  it  may  be  altered  by  an  express  agreement,  which 
when  recorded  in  the  incumbrance  binds  subsequent  purchasers.* 
Any  one  of  the  grantees  of  parcels  successively  aliened  out  of  a  tract 
encumbered  by  a  lien  may  by  his  dealings  with  other  grantees  lose 
his  equity  as  against  them  and  make  his  parcel  primarily  liable  for 
the  discharge  of  the  lien.*  The  right  to  have  the  parcels  of  a  tract, 
which  have  been  aliened  successively,  satisfy  the  lien  on  the  whole 
tract  in  the  inverse  order  of  their  alienation  mav  of  course  be  lost, 
if  it  is  not  asserted  in  time.*  The  fact  that  a  parcel  owner  does  not 
appear  in  a  suit  to  foreclose  the  lien  and  there  seek  to  obtain  his 
right  may  not  destroy  it.  If  any  surplus  arises  on  the  foreclosure  sale, 
his  right  will  be  transferred  to  the  surplus  and  may  be  presented 
and  determined,  on  the  return  or  report  of  sale  by  the  officer  of  the 
court.*  A  prior  purchaser  is  not  liable  to  contribution  to  a  subse- 
quent purchaser  with  notice,  where  the  value  of  the  parcels  last  sold 
is  sufficient  to  satisfv  the  incumbrance.* 

ft/ 

15.  Hoy  V.  Bramhall,  19  N.  J.  Eq.  Co.  v.  Halsey,  8  N.  Y.  271,  59  Am. 
563,  97  Am.  Dec.  687  and  note;  How-   Dec.  478. 

ard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271,  18.  Howard  Ins.   Co.  v.  Halsey,  8 

59  Am.  Dec.  478.  N.  Y.  271,  59  Am.  Dec.  478, 

16.  Boone  v.  Clark,  129  111.  466,  21  19.  Gray  v.  H.  M.  Loud,  etc.,  Lum- 
N.  E.  850,  6  L.R.A.  276;  George  v.  ber  Co.,  128  Mich.  427,  87  N.  W.  376, 
Wood,  9  Allen    (Mass.)    80,  85  Am.  54  L.R.A.  731. 

Dec.  741;  Ocobock  v.  Baker,  52  Neb.  20.  Threefoot  v.  Hillman,  130  Ala. 

447,  72  N.  W.  582,  66  A.  S.  R.  519  244,  30  So.  613,  89  A.  S.  R.  39. 

and  note;  Howard  Ins.  Co.  v.  Halsey,  Note:  Ann.  Cas.  1916D  1131. 

8  N.  Y.  271,  59  Am.  Dec.  478;  Lyman  1.  Note:  Ann.  Cas.  1916D  1130. 

V.  Lyman,  32  Vt.  791,  76  Am.   Dec.  2.  Aderbolt  v.  Henry,  87  Ala.  415, 

151;    Lynchburg   Perpetual   Building,  6  So.  626,  6  L.R.A.  461. 

etc.,   Co.   V.   Fellers,  96   Va.   337,  70  3.  Threefoot   v.   Hillman,   130   Ala. 

A.  S.  R.  851  and  note.  244,  30  So.  513,  89  A.  S.  R.  39. 

Note:  29  Am.  Dec.  747.  4.  Summerville  v.  March,  142  Cal. 

17.  Guion  V.  Knapp,  6  Paige  (N.  554,  78  Pac.  388,  100  A.  S.  R.  145. 
Y.)  35,  29  Am.  Dec.  741;  Howard  Ins.  6.  George  v.  Wood,  9  Allen  (Mass.) 
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31.  Recognition  of  Equity  by  Federal  Courts. — ^The  principle 
which  recognizes  the  equity  of  a  grantee  of  a  parcel  of  a  tract  sub- 
ject to  lien  to  have  the  lien  satisfied  out  of  the  part  remaining  in 
the  owner-grantor  and  then  out  of  the  parcels  subsequently  granted 
in  the  inverse  order  of  their  alienation  is  a  rule  of  property  affecting 
the  title  to  renl  estate.  Th^efore  Uie  federal  courts^  when  the  ques- 
tion of  applying  or  not  applying  the  principle  is  raised  before  them, 
are  governed  by  the  law  of  the  state  where  the  land  in  question  lies.* 
In  case  there  is  no  authoritative  decision  in  the  state,  a  federal  court 
will  enforce  the  principle  as  one  generally  recognized  by  courts  of 
equity,'  unless,  of  course,  superior  equities  intervene.* 

80,  85  Am.  Dee.  741;  Nailer  v.  Stanley,  25  U.  S.  (L.  ed.)  238. 

10  Serg.  &  R.  (Pa.)  450, 13  Am.  Dec.       7.  National  Sav.  Bank  v.  Creswell, 

691.  100  U.  S.  630,  25  U.  S.  (L.  ed.)  713. 

Note:  Ann.  Cas.  1916D  1131.  8.  See  supra,  par.  26-29. 

6.  O  vis  V.  Powell,  98  U.  S.  176, 
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See  Intkrkational  Likw,  vol.  15,  p.  19Q;  Waml 
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MASTER  AND  SERVANT 

A.  CONTRACT  OF  EMPLOYMEITT 

I.  Generally 
II.  Employee's  Duty  to  Employer 

III.  Employer's  Dvty  to  Employee 

IV.  Duration  akd  Termination 
V.  Compensation 

B.  INJURIES  TO  EMPLOYEES 

VT.  Injuries  Inflicted  by  Third  Persons 
VII.  Injuries  Inflicted  by  Employer 
VIII.  Actions  for  Injuries    . 
IX.  Defenses;  Coktrtbutory  Negligence 
X.  AssujtPTiON  oy  Risk 
XI.  FALLOW  Servant  Doctrine 

C.  WRONGS  TO  THIRD  PERSONS 

XII.  Liability  of  Employer  for  Wrongs  of  Employees 

XIII.  Particular  Wrongs 

XIV.  Employee's  Liability 

D.  EMPLOYERS*  LIABILITY  ACTS 

XV.  Changes  Effected  in  Common  Law 
XVI.  Validity  and  Interpretation 
XVII.  Calamities  to  Which  Statutes  Apply 
XVIII.  Proceedings  to  Enforce  Liability 


A.  CONTRACT  OF  EMPLOYMENT 


I.  Generally 


1.  Charaxjteristics  of  Service  or  Employment ;  Scope  of  Article 

2.  Distinctions  between  Service  and  Other  Legal  Relations 
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IS  B.  a  L.  UA£T£R  AND  SBRYAl^T 

3.  Formation  of  Contract;  L«nibQg  of  Smpld/ee  to  Another 

4«  Requisites:  Certainty;  Mutuality;  Consideration 

5.  Specifie  Enforcement  of  Contract  , 

6.  Terms  of  Contract  Generally 

7.  Place  of  Employment;  Chfuraeter  of  Services 

IL  Empl<»yee^8  Duty  to  Employer 

8.  Generally;  Sobriety;  Application  to  Bervicift ' 

9.  Obedience  of  Instructions 

10.  Proceeds  of  Employee^  Ibduslry 

IL  Inventions,  Recipes  and  Literary  Productions 

12.  Trade  Secrets;  Injunction  againat  DiSfloavre 

13.  Wrongful  Acts  or  Negligetkee  of  Employee. 

14.  Faults  of  Subagents 

r 

'    ;  ■  .    .  ■  .  .   .' 

m.  Employer'^  Duty,  tp  Smpl^^efi 

15.  Duties  of  Employer  in  General  ' 

16.  Utilization  of  Employee's  Services 

17.  Care  of  AiUn^or  Injured  Employee 

18.  Rescue  from  Painful  or  Perilous  Situation   '    ' 


jV«.  Pttiiatioiv  fMid  Tei:y ipa.tjoi|. 

Generally 

19.  Duration  in  Case  of  Indefinite  Hiring 

20.  Agreement  for  'Termenenf'  Employment'  ;   - 

21.  Termination  by  Voluntary  Act  of  Party 

22.  NotiaB>:of  Intcatioa  lo  TeitmiiMite  Sewieei 

23.  Agreement  to  Perfocnt  Serviees  to  ^'Saliafaetion^'  ef  Umpl^yw 

24.  Death,  lUn^Mfc  ov  Insanity  of  Eitber  Paifty 

25.  Discontinuance  of  Business;  Dissolution  of  Partnership 

26.  Generally 

27.  Waiver  or  Condonation  of  Grounds  of  Discharge 

28.  Statement  c^/Gdrpiinds;  Recommei^etia^  or  ''Charaotcpr*      < 

29.  Sufficiency  of  Grounds  f^^r  Discbaigintg  Employi^ 

30.  Intoxication  aa  G^iiad  for  Discharge  >   ; 

31.  Competing  in  Business  with  Employer 

32.  Disobedience  of  Rules,  Orders  or  Instructions 

'^BmtsBVBs  MB  WBOivarBii  DiseBAHdi 

.    ',      .  .  .  <      . 

33.  Remedies  Available  to  Employee 

34.  Amount  of  Recovery  for  Breach  of  Contract 

35.  Time  of  Commencing  Suit  as  Affecting  Recovery 

36.  Prospective  Profits  or  Damages  as  Element  of  Recovery 

37.  Recovery  fo^  Entire  Period;  Constructive  Service 

38.  Mitigation  6f  Damages ;  Other  Employment 

39.  Duty  of  Employee  to  Seek  Other  Employment 

40.  Resumption  of  Ser\dee  of  Discharoring  Employer 
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V.  Compensation 

In  General 

41.  Nature  and  Form  of  Compensation;  "Wages* 

42.  Obligation  of  Employer  to  Pay  Employee 

43.  Place  of  Payment. 

44.  Statutory  Regulation 

45.  Benefit  or  Relief  Funds  or  Departments 

Amount  of  CoMPENSATiQir 

46.  Generally 

47.  Continuation  of  Services  after  Contract  Period 

48.  Extra  Work;  Sunday  Labor;  Statutory  Day 

NONCOMPLETION   OF    CONTRACT;    DEDUCTIONS;    FOBFBITUBBS 

49.  Noncompletion  by  Employee  Generally 

50.  Stipulation  for  Forfeiture  in  Case  of  Quittance 

51.  Completion  Prevented  by  Act  of  Employer 

52.  Inevitable  Accident;  Illness  or  Death 

53.  Negligence  or  Misconduct  of  Employee  as  Ground  for  Forfeiture 

54.  Recovery  of  Wages  by  Rightfully  Discharged  Employee 

B.  INJURIES  TO  EMPLOYEES 

VI.  Injuries  Inflicted  by  Third  Persons 

55.  Right  of  Employee  to  Recover  from  Coemployee 

56.  Acts  for  Which  Coemployees  Are  Liable 

57.  Rights  of  Employee  against  Persons  Famishing  InstrmnentaMties 

58.  Right  l^f  Slmployer  to  Recover  for  Injuries  to  Employee 

59.  Indemnification  of  Employee  by  Employer  for  Loss  and  Injury  ' 

VII.  Injuries  Inflicted  by  Employer 

Generally 


,v. 


60.  Basis  of  LiabiHty;  Obligation  of  Care;  Relation  of  Parties 

61.  Degree  and  Standard  of  Care  Required  to  Be  Exercised 

62.  Fundamentals  of  Negligence;   Comparative  Knowledge 

63.  Youth  and  Incapacity  to  UYiderstand  Danger 

64.  Violations  of  Statute  Law 

65.  Statutes  Forbidding  Employment  of  Children 

66.  Ignorance  of  ortdlfisrepra^ntation  as  to  Age  of  Child 

67.  Contracts  Exempting  Employers  from  Liability 

68.  Relief  Funds^  Departments  or  Associations 

69.  Statutes  Affecting  Employers'  Duties 

70.  Employers'  Liability  Acts 

Elements  of  Ehploter^s  Obligation  of  Cabb 

71-72.  Repair  of  Machinery  and  Appliances 
73.  Inspection  and  Tests  in  General 
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74.  Inspection  of  Common  or  Simple  Tools 

75.  Right  to  Rely  on  Maker  or  Dealer 

76.  Warning  and  Instmotion  in  General 

77.  Age,  Ebqierioicey  and  Understanding  of  Employee 

78.  Dangers  of  Which  Warning  Must  Be  Given 

79.  Sufficiency  of  Warning  or  Instruction 

80.  Methods  of  Work;  Promulgation  of  Rules 

Pbbsons  to  Whom  Employer  Omteb  Dwrr 

81.  In  Greneral 

82.  Existence  of  Contractual  Relation 

83.  Substitutes  or  Assistants  Procured  by  Employees 

84.  Persons  Volunteering  Assistance 

85.  PersQps  Procured  to  Assist  in  Emergencies 

Time  and  Place  to  Which  Duty  Relates 

86.  Scope  of  Employment  Generally 

87.  Temporary  Stoppage  of  Labor 

88.  Responding  to  Physical  Demands;  Drivkingy  Eating,  ete. 

89.  Going  to  and  from  Place  of  Employment 

90.  Employee  Woridng  on  Premises  of  Third  Person 

Instrumentalities  Causing  Injuries 

91.  Tools,  Machinery  and  Appliances  Generally 

92.  Instrumentalities  Approved  by  Usage;  New  Derieet 

93.  Instrumentalities  Owned  by  Third  Persons 

94.  Unguarded  Gearing,  Shafting  and  Other  Machinery 
96.  Place  of  Working  Generally 

96.  Premises  to  Be  Rendered  Safe 

97.  Instrumentalities  Made  by  Employees 

98.  Staging,  Scaffolding  or  Similar  Structure 

99.  Mines,  Quarries  and  Excavations 

100.  Miscellaneous  Appliances  and  Places  of  Work 

101.  Coemployees;  Number,  Competency,  SupenntendemB 

102.  Exposure;  Unfit  Food;  Disease 

103.  Physicians  or  Surgeons  Selected  to  Treat  Employees 

Railroads  and  Street  Railways 

104.  In  General 

105.  Maintenanee  of  Tracks  and  Right  of  Way 

106.  Switches;  Blocking  of  Frogs  and  Guard  Rails 

107.  Objects  and  Structures  over  or  Near  Tracks 

108.  Fences  and  Cattle  Guards 

109.  Rolling  Stock  and  Equipment 

110.  Statutes  Prescribing  Safety  Appliances 

111.  Operation  of  Locomotives  and  Cars 

112.  Lookout  and  Signals;  Torpedoes 

VIIL  Actions  for  Injuries 

Generally 

113.  Law  Governing  Right  of  Action 

114.  Notice  of  Injury;  Employers'  Liability  Act 
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115.  Pleadings;  Allegations  Respecting  Knowledge 

116.  Instructions  to  Jury 

117.  Functions  of  Court  and  Jury 

118.  Damages  Recoverable 

Evidence 

119.  In  General 

120.  Other  Accidents  .or  Alx^nce  Thereof 

121.  Subsequent  Changes  or  Repairs 

122.  Opinions  of  Experts  and  Others 

123.  Inference  from  Fact  of  Injury ;  Res  Ipsa  Loquitur 

124.  Cases  to  Which  Doctrine  Res  Ipsa  Loquitur  Applies 

125.  Burden  of  Proof  in  General 

126.  Burden  as  to  Contributory  Negligence,  "Assumption  of  Risk'' 

IX.  Defenses;  Contributory  Negligence 

Generally 

127.  Improper  Attention  to  Injury 

128.  Violation  of  Statute  at  Time  of  Injury 

CONTRIBUTORT  NEGLIGENCE  IN   GENERAL 

129.  Meaning  of  '^Contributory  Negligence" 

130.  Fault  of  Employee  as  Defense  to  Violation  of  Statute 

131.  Theory  that  Employee's  Fault  Wholly  Bars  Recorery 

132.  Degree  of  Care  Required  to  Be  Exercised 

133.  Pleading  and  Proof  of  Contributory  Negligenoe 

134.  Abolition  of  Defense;  Employers'  Liability  Aets 

Knowledge  or  Notice  of  Danger  Generally 

135.  Knowledge  as  Ground  for  Denying  Recovery 

136.  Economic  Soundness  of  Principle;  Statutory  Changes  • 

137.  Activity  to  Discover  Danger;  Inspection 

138.  Reliance  on  Employer  to  Exercise  Care 

139.  Age,  Experience  and  Understanding  of  Employee 

140.  What  Constitutes  Knowledge;  Forgetfulness 

141.  Knowledge  of  Defect  Distinguished  from  Appreciation  of  Peril 

Complaint  to  Employer  and  Promise  to  Remove  Dakoob 

142.  Efficacy  of  Promise  to  Fix  Liability  of  Employer 

143.  Economic  Foundation  of  Doctrine 

144.  Sufficiency  of  Promise — ^Reliance  Thereon 
146.  Period  during  Which  Promise  Is  Effective 

146.  Dangers  Which  May  Be  Subject  of  Promise 

Emei^gencies 

147.  Sudden  Peril  or  Emergency  as  Excuse  for  Conduct 

148.  Saving  of  Life  or  Proi)erty 
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149.  Complianoe  with  Direction  of  Employer  Qenerally 

150.  Assurance  that  No  Danger  Exists 

151.  Dangers  Fully  Comprehended  by  Employee 

DlSBBOlBD  or  RULlSy  OBOSRSy  WASNINGt 

152.  Effect  of  Disregard  or  Disobedience  Generally 

153.  Knowledge  of  Existence  of  Rule  or  Order 

154.  Validity  and  Applicability  of  Regulation 

155.  Nullification  of  Regulations  by  Nonobservance 

Proximate  Cause  of  Ikjuet 

156.  Liability  as  Depending  on  Proximate  Oaqae 

157.  Supervening  Negligence  of  Employer 

«- 
Instrumentalities  Causing  Injurhs 

158.  Generally 

159.  Mines;  Quarries 

160.  Railroads  in  GFeneral 

161.  Appreciation  of  Peril;  Commands;  Emeigencies 

162.  Reliance  on  Railroad  Company  to  Exearcise  Care 

163.  Disobedience  of  Rules  -of  Company 

X.  Assumption  of  Risk 

164.  OrigiB)  Import,  an.d  Foundation  of  Doctrine 

165.  Relation  to  NegligiaDce  and  Contributory  N^ligenco 

166.  Pleading;  Bordea  of  Proof;  Functions  of  Court  and  Jury 

167.  Risks  ''Assimed;"  ''Ordinary''  Perils  of  Employment 

168.  Employer's  Negligence  as  Included  among  Risks  "Assumed** 

169.  VioiationB  of  Statutes  as  Risks  ''Assumed'' 

170.  Violation  of  Law  Forbidding  Employment  of  Children 

171.  Statutes  Affecting  Doctrine 

Knowledge  or  Notice  or  Dakoib  Generaxj^t 

172.  Knowledge  as  Ground  for  Denying  Recovery 

173.  Comparative  Knowledge  of  Employer  and  Employee 

174.  Pleading  and  Proof  of  Knowledge  on  Part  of  Employee 

175.  Activity  of  Employee  to  Discover  Danger — Inspection 

176.  Reliance  on  Employer  to  Perform  His  Duties 

177.  Age,  Erperience  and  Understanding  of  Employee 

178.  What  Constitutes  Knowledge;  Forgetfulness 

179.  Knowledge  of  Defect  Distinguished  from  Appreciation  of  Peril 

Complaint  to  Employer  and  Promise  to  Remote  DancuA 

180.  Efficacy  of  Promise  to  Fix  Liability  of  Employer 

181.  Foundation  of  Theory  Placing  Liability  on  Employer 

182.  Sufficiency  of  Promise;  Reliuice  Thereon 
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183.  Period  during  Which  Promise  Is  Effective 

184.  Dangers  Which  May  Be  Subject  of  Promise 

COlfMANDS  AND  ASSURANCES  OF   SaFBTT 

186.  Compliance  with  Direction  of  Employer  Generally 

186.  Assurance  that  No  Danger  Exists 

187.  Dangers  Fully  Comprehended  by  Employee 

Instrumentalities  Causing  Injubibs 

188.  Generally 

189.  Mines;  Quarries 

190.  Railroads  in  General 

191.  Appreciation  of  Peril;  Conm:iands;  Emergencies 

192.  Reliance  on  Railroad  Company  to  Perform  Duties 

XI.  Fellow  Servant  Doctrine 

Generally 

193.  Import  of  Doctrine  in  General 

194.  Origin  and  Foundation  of  Doctrine 

195.  Applicability  to  Modem  Conditions 

196.  Contributory  Fault  of  Employer  or  Stranger 

197.  Pleading  and  Proof;  Functions  of  Court  and  Jury 

Competency  op  Coemployees 

198.  Basis  of  Employer's  Liability;  Knowledge  of  Incompetency 

199.  Activity  to  Discover  Incompetency;  Inquiry;  Investigation 

200.  Removal  of  Incompetents;  Warning  of  Incompetency  to  Otheni 

201.  Knowledge  of  Incompetency  by  Injured  Employee 

202.  Reliance  on  Employer  to  Provide  Competent  Coemployees 

203.  Complaint  to  Employer  and  Promise  to  Remove  Incompetent 

204.  What  Constitutes  Incompetency;  Relation  to  Negligence 

205.  Proof  of  Incompetency  and  Ejiowledge;  Reputation;  Specific  Aoti 

Nondelegable  Duties  of  Employer 

206.  Import  of  Rule  in  General 

207.  Warning,  Instruction,  Orders,  Signals 

208.  Promulgation  of  Rules  and  Regulations 

209.  Safety  of  Place  of  Working 

210.  Safety  of  Tools,  Machinery  and  Appliances 

211.  Number  and  Competency  of  Coemployees 

212.  Inspection  of  Instrumentalities 

213.  Statutory  Requirements 

Superior  Servant  Rule 

214.  Liability  of  Employer  for  Acts  of  Superior  Employees 

215.  Foundation  of  Liability;  Knowledge  of  Danger 

216.  Obedience  of  Orders  of  Superior;  Scope  of  Authority 

217.  Character  of  Act  as  Determinative  of  liability 

218.  Power  of  Control  or  Superintendence  as  Factor 
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219.  Control  of  BraavBh  &r  Department  af  BoaMees 

220.  Foremen  or  Bosses  and  Laborers;  Captains  and  Crews 

221.  Power  of  Employing  and  Dischar^ng  Inferiors 

222.  Injury  to  Superior  by  Act  of  Inferior 

IDBNTITT  OP  EUPLOTER  AND  PURPOSJ&— CONSOCIATION  IN  WOBK 

223.  Service  for  Same  Employer  and  Purpose  as  Test  of  Liability 

224.  Consociation  in  Employment  as  Criterion  of  Fallow  Service 

225.  Employees  in  Different  Departments  of  Sitae  General  Service 

226.  Employees  of  Different  Masters  Engaged  in  Common  Work 

» 

Railboap  Ekpi>oyces 

227.  In  General 

228.  Trainmoi  inter  Se 

229.  Trainmen  on  Diffeaenl  Trains  .or  Cars 

230.  Trainmen  and  Other  Employees  of  Company 

231.  Trainmen  and  Despatchers^  Teleg^ph  Operators,  or  Signalmea 

232.  Pullman  Car  Employees^  Postal  Clerks 

Statutes  Abrooatino  DoemiNB 

233.  Generally 

234.  Statutes  Relating  to  Railroad  Employees  , 

235.  Character  of  Railroad  Contemplated  by  Statutes 

C.  WRONGS  TO  THIRD  PERSONS 


Xn.  Employer's  Liabilit}!'  for  Wrongs  of  Employee 

236.  General  Rule  of  liability 

237.  Corporation's  Liability  for  Wrongs  of  Employees 

238.  Infant's  Liability  on  Ground  of  Representation 

239.  Degree  of  Care  Required  of  Employee 

240.  Extent  of  Recovery;  Punitive  Damages 

241.  Joinder  of  Employer  and  Employee 

Existence  of  Relation  of  Employer  and  Emplotki 

..   '     .     ■        •  •'.••. 

242.  GeneraDy 

243.  Power  of  Selection  and  Control;  Independent  Contractors 

244.  Performanofi  of  Speeial  Service  for  Othcfr  than  Gener^-^mployer 
246.  Subagents  or  Assistants  Engaged  by  Employees 

246.  Special  Police  Officers  Publicly  Commissioned 

FOUKBATIONS  OF  EKFLOYEB'S  LIABILITY  . 

247.  Generally;  Sic  Utere  Tuo  ut  Alienum  Non  Laedas 

248.  Opportunity  Afforded  by  Position  of  Employee 

249.  Dangerous  Instrumentalities  Placed  under  Employee's  Control 

250.  Incompetency  of  Offending  Employee;  Competency  as  Defense 
261.  Performance  of  Public  Service;  Carriers;  Innkeepers 

252.  Authorization  Express  or  Implied 
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Relation  of  Act  to  Bmplotmbkt  in  Rsspbct  of  Chibaodbi    • 

253.  Acts  Impliedly  Authorized  or  within  Soope  of  Employmeot 

254.  Meaning  of  "Scope  of  Employment" 

255.  Ignorance,  Disapproval,  Prohibition  of  Act  by  Employer 

256.  Wilful,  Malicious  or  Intentional  Wrongs 

257.  Ratification;  Retention  of  Offender  in  Employment 

XlII.  Particular  Wrongs 

4 

Generallt 

258.  Negligence,  Carelessness,  Heedlessness 

259.  Torts  Constituting  Crimes 

260.  Libel  and  Slander 

261.  Injuries  to  Property;  Fraud,  Th^,  Oonrv^rsioil 

262.  Trespass  to  Land;  Setting  Fires 

Assault,  iMPRisoNifKNT,  Piiossoirnoir 

263.  Assault  and  Battery  Oenemlly 

264.  Assaults  by  Fellow  Servants 

265.  Shooting  with  Firearms 

266.  Arrest,  Imprisonment  and  Prosecution 

Acts  of  Drivers  of  Vehictles 

267.  Generally  '  '^ 

268.  Hired  Vehicles 

269.  Injuiy.  to  Person  Biding  in  Vehicle  ... 

XIV.  Employee's  Liability 

270.  Generally 

271.  Foundation  of  Employee's  Liability 

272.  Nonfeasance  as  Grdund  of  Liabihty 

273.  What  Are  Acts  of  Misfeasance 

274.  Breach  of  Duty  to  Public 

275.  Conversion 


D.  EMPLOYERS'  LIABILITY  ACTS 


XV.  Changes  Effected  in  CMnndn  taw 

Generally 

276.  English  Act  and  State  Statutes  Copied  Therefrom 

277.  State  Statutes  Affecting  Doefcrines  of  Negligence 

278.  Fellow  Servant  Doctrine 

Federal  Statutes 

279.  In  General 

280.  Purpose  and  General  Effect 
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281.  Negligence  of  Employer  as  Basis- of  Liability 

282.  Negligence  of  Employee  as  Defense ;  Safety  Ap]rfianeo  Atb 

283.  Contributory  Negligence  as  Defense  to  Violation  of  Statute 

284.  Diminution  of  Damages  by  Proof  of  Cootcibatory  Negligent 

285.  Assumption  of  Risk 

286.  Fellow  Servant  Docttine 

287.  Contracts  for  Exemption  from  Liability;  Belief  Departmenti 

XVI.  Validity  and  Inteipretatioii 

Validity 

288.  State  Statutes 

289.  Federal  Enactments 

290.  Judicial  Attitude  Gener^y 

291.  Retroactive  Operation 

PiassONS  EirnTLED  to  BsiirBTiTS  or  Fedkbal  Statu*!! 

292.  Beneficiaries  in  General 

293.  Who  Are  "Next  of  Kin"  and  ""Depcndeiit" 

294.  Legal  Capacity  Essential  to  Maintenance  of  Action 

295.  Survival  of  Emidoyev's  i^gbt  of  Action 

Effect  of  Statutes  on  Othbb  Bbmsdies 

296.  Common  Law  Actions 

297.  Federal  Act  as.Supeis^ug  StiM^e.  Statutes  and  Common  Law 

ZVn.  Calamities  to  Wlilc^  ^tatutes  Apply 

•    QrtaskRXUJT    ■      '  •   "       '  } 

298.  Instrumentalities  and  Places  in  General 

299.  "Defects"  in  Employer's  Instrumentalities 

300.  "Ways/'  "Works,"  and  "Machinery" 

30L  'a>efects''  in  "Ways,"  etc,,  in  Federal  .^ota 

302.  "Plant"  as  Used  in  State  Statutes 

303.  "Train"  in  Federal  Safety  Appliance  Act 

]bcPL0ri&R8  AKB  EMPLOtnEEd  9X>  Wsou  StAT0TS6  Aivi«r    . 

304.  Employers;. state  as  Employer 

305.  Employees  Generally;  Scope  of  Employment 

306.  Railroad  Employees  Contemplated  by  Stat*  Statntesi 

307.  Employees  within  Federal  Act;  Contraotpis:  Express!  MessengeiB 

308.  Carrier's  Liability  to  Pullman  Employees  under  Federal  Act 

« 

Interstate  Elejient  under  Federal  AOI 

309.  Generally;  Character  of  Railroad  > 

310.  Operations  and  Duties  of  Employees  in  General 
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311.  Movement  of  Locomotives  and  Cars 

312.  Preparation^  for  Interstate  Trip 

313.  Switching"  of  Cars 

314.  Repairing  of  Rolling  Stock 

315.  Working  on  or  Near  Tracks 

316.  Burden   of  Proving  Engagement  in  Interstate  Commerce 


r  . 


XVIIL  Proceedings  to  Enforce  Liability 

Generally 

317.  Notice  of  Injury 

318.  Courts  Having  Jurisdiction  of  Actions  under  Federal  AM; 

319.  Practice  under  Federal  Act — Law  Governing 

320.  Time  for  Commencement  of  Action 

321.  Amendments  Made  after  Lapse  of  Statutory  Period 

322.  Pleadings;  Judicial  Notice  of  Federal  Act 

323.  Election  between  Federal  Act,  State  Statutes,  and  Common  Lair 

Damages  under  Federal  Act 

324.  In  General 

325.  Death  of  Employee 

326.  Pain  and  Suffering  in  Action  for  Death 

Revievst  by  Federal  Supreme  Court 

327.  In  General 

328.  Federal  Questions 

A.  CONTRACT  OF  EMPLOYMENT 

I.  Generally 

1.  Characteristics  of  Service  or  Employment;  Scope  of  Article. — 

The  term  ''servants"  seems  to  have  been  applied  in  the  beginniag  to 
menials  or  domestics — ^persons  employed  to  assist  in  the  economy  of 
the  family.  But  it  by  no  means  is  limited  to  persons  performing  any 
particular  sort  of  service ;  all  who  serve  others  may  be  properly 
described  as  ''servants."*  The  words  "employer"  and  "employee 
are  doubtless  the  outgrowth  of  the  old  terms  "master"  and  "servant, 
and  have  beieti  adopted  by  reason  of,  and  in  deference  to^  the  exalted 
position  that  labor  has  acquired  by  the  education  of  the  masses.*  The 
relation,  whatever  term  may  be  used  to  describe  it,  exists,  it  ordinarily 
is  said,  whenever  one  person  stands  in  such  a  relation  to  another  that 
he  may  control  the  work  of  the  latter  and  direct  the  manner  in  which 

1.  Lewis  V.  Fisher^  80  Md.  139,  30  2.  Lewis  v.  Fisher-  80  Md.  139,  30 
Atl.  608,  45  A.  S.  R.  327,  23  L.R.A.  Atl.  608,  45  A.  S.  R.  327,  23  L.R.A. 
278;  Burgess  v.  Caipenter,  2  S.  C.  7,  278;  Johnston  v.  Barrills,  27  Ore.  251, 
16  Am.  Rep.  463.  41  Pac.  656,  50  A.  S.  R.  717. 
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it  shall  be  done.*  The  essential  elements  are  that  the  master  shall 
have  control  and  direction  not  only  of  the  employment  to  which  the 
contract  relrttes,  but  of  all  of  its  detail?,  and  shall  have  the  right  to 
employ  at  will  and  for  proper  cause  discharge  those  who  s«rve  him. 
If  these  elements  are  wanting,  the  relation  does  not  exist.*  Again, 
the  manner  in  which  payment  is  made  may  under  some  circumstances 
be  decisive  of  the  cjuestion,  but  this  is  not  an  invariable  criterion  by 
any  means.*^  As  niight  be  expected,  a  large  part  of  the  discussion 
under  the  present  title  relates  to  the  liability  of  employers  for  negli- 
gence resulting  in  personal  injuries  to  employees,  including  the  em- 
ployers' liability  acts  and  other  statutory  modifications  of  the  common 
law  governing  the  subject.  It  is  deemed  advisable,  however,  to  treat 
in  another  place  the  more  radical  legislation  which  practically  elimi- 
nates negligence  as  the  basis  of  liability  and  provides  for  co.mpensation 
for  injuries  received  in  accordance  with  a  fixed  scale.*  Elsewhere  also 
are  treated  the  subject  of  agency,  and  the  measures  which  industrial 
workers  and  their  employers  may  adopt  for  the  protection  of  their 
respective  rights  against  each  other,  together  with  a  consideration  of 
the  labor  legislation.' 

2.  IHstinctioas  between  Service  and  Other  Legal  Relations. — Of 
the  legal  relations  that  may  exist  betw^een  individuals  many  or  all 
have  as  fundamental  to  their  existence  certain  of  the  principles  of 
master  and  servant.*  The  duty  of  the  parent  to  educate  and  maintain 
the  child  •  entitles  him  to  the  services  of  the  latter,  and  places  him 
to  this  extent  at  least  in  the  attitude  of  a  master.**  Convicts,  again,  are 
parties  to  a  relation  very  similar  to  service  in  many  respects.**  And 
seamen  are  in  all  substantial  particulars  servants,  though  servants  of 
special  character,  governed  by  rules  that  differ  in  many  respects  from 
those  controlling  the  relation  generally.**    All  of  these  relations,  as 

S.  BosweD  v.  Laird,  8  Cal.  469,  68   A.  S.  R.  739,  6  L.R.A.(N.S.)  544. 
Am.  Dec.  345;  Sickles  v.  Mather,  20       Note:  37  L.R.A.  40. 
Wend.  (N.  Y.)  72,  32  Am.  Dec.  521;       6.  Corbin    v.    American    Mills,    27 
McColligan  v.  Pennsylvania  R.  Co.  214   Conn.  274,  71  Am.  Dec.  63. 
Pa.  St.  229,  63  Atl.  792,  112  A,  8.  R.      6,  See  Workmen's   Compensation 
739,   6   L.R.A.(N,S.)    544;    Hand   v.  Acts. 
Cole,  88  Tenn.  400,  12  S.  W.  922,  7       7.  See  Labor,  vol.  16,  p.  410;  Prin- 

L.R.A.  96.  OPAL  AND  AGJEafT. 

Notes:  22  A.  S.  R.  459;  37  L.R.A.       8.  See  Apprentices,  vol.  2,  p.  343; 
38.  Guardian  and  Ward,  vol.  12,  p.  1101 ; 

The  relation  may  be  established  aa  Husband  and  Wipe,  vol.  13,  p.  966. 
fairly  and  fully  by  circumstantial  evi-       9.  See  Parent  and  Child. 
denee  as  by  that  which  is  direct.    In  -     10.  Louisville,  etc.,  R.  Co.  v.  Willis, 
re  Kessler,  87  Wis.  660,  59  N.  W.  129,  83  Ky.  57,  4  A.  S.  R.  124. 
41  A.  S.  R.  74.  11.  St.  Louis,  etc.,  R.  Co.  v.  Boyle, 

4.  Baltimore  Boot,  etc.,  Co.  v.  Ja-  83  Ark.  302,  103  S.  W.  744,  13  Ann. 
mar,  93  Md.  404,  49  AtL  847,  86  A.  8.   Cas.  167  and  note,  12  L.R.A.(N.S.) 
R.  428 ;  McColligan  v.  Penpsylvania  R.   317.    See  Prisons  and  Prisoners. 
Co.,  214  Pa.  St.  229,  63  Atl.  792,  112       12.  See  Shipping. 
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has  been  observed,  are  governed  more  or  less  by  the  principles  of  the 
law  of  master  and  servant.  There  are,  however,  a  uumber  of  legal 
relations  that  bear,  a  close  resemblance  to  service,  but  which  are  con- 
trolled by  quite  different  groups  of  principles.  One  who  contracts" 
with  another  to  do  a  specific  piece  of  work  for  him,  and  who  furnishes 
and  has  the  absolute  control  of  his  assistants,  and  who  executes  the 
work  entirely  in  accord  with  his  own  ideas,  or  with  a  plan  previously 
given  him  by  the  person  for  whom  the  work  is  done,  without  being 
subject  to  the  latter's  orders  in  respect  of  the  details  of  the  work, 
with  absolute  control  thereof,  is  not  a  servant  of  his  employer,  but  Ls 
an  independent  contractor.*'  But  the  relation  of  master  and  servant 
exists  instead  of  contractor  and  employer,  where,  under  a  written  con- 
tract, the  entire  order,  method,  and  plan  of  the  work  are  subject  to 
the  control  of  the  latter  under  a  clause  in  such  contract  providing  that 
the  work  of  demolition  of  a  building  "is  to  be  carried  out  according 
to  the  directions  of  the  supervising  architect,  whose  decisions  on  all 
^points'^  the  contractor  agrees  to  accept  as  final.**  Another  legal  rela- 
tion that  at  times  resembles,  but  in  most  particulars  differs  from,  that 
of  master  and  sen^ant  is  the  relation  of  landlord  and  tenant.**  The ' 
letting  of  land  to  be  cultivated  on  shares  constitutes  the  cultivator  a 
tenant  of  the  owner.  He  is  said  to  have  an  interest  in  the  land,  and 
is  not  a  mere  laborer  or  servant.**  But  where  a  person  occupies  a 
house  on  another^s  land  without  paying  rent,  for  the  purpose  of  look- 
ing after  the  landowner's  business,  the  relation  created  is*  not  that  of 
landlord  and  tenant,  but  one  of  master  and  servant,  the  occupancy 
of  the  house  being  a  part  of  the  contract  of  service.*'  Still  another 
legal  relation  that  resembles  service  is  bailment.**  In  most  instances 
the  distinction  between  the  two  relations  is  clear  and  easily  to  be  dis- 
covered in  the  definitions  of  bailment  and  service ;  but  in  some  situa- 
tioiis  it  becomes  a  rather  close  question  whether  a  transaction  is  to 
be  deemed  one  or  the  other.  Where  a  railroad  company  owning  cabs 
leases  them  to  drivers  for  a  fixed  sum  per  day  under  agreement  that 

13.  Laffery  v.  United  States  Gypsnm  S.  R.  904. 
Co.,  83  Kan.  349,  111  Pac.  498,  Ann.  14.  Faren  ▼.  Seileis,  39  La.  Ann. 
Cas.  1912A5D0,  45L.R.A..(N.S.)  930;  1011,  3  So.  303,  4  A,  S.  R.  266; 
Harness  v.  Kentucky  Fluor  Spar  Co.,  Waters  v.  Pioneer  Fuel  Co.,  52  Minn. 
i49  Ky.  65,  147  S.  W.  934,  Ann.  Cas.  474,  66  N.  W.  52,  88  A.  6.  R.  564.  See 
1914A  803  and  note.  Landlord  and  Tenant,  vol.  16,  p.  578 

Note :  22  A.  S.  R.  463.  et  seq. 

See  Independent  Contractors,  vol.       15.  See  Landlord  and  Tenant,  vol. 
14,  p.  67.  16,  p.  578  et  seq. 

The  relation  of  master  ajid  servant       16.  See  Landlord  and  Tenant,  vol. 
does   not   exist   between   the   original   16,  p.  583  et  seq. 
contractor  and  those  engaged  upon  the       17.  See  Landlord  and  Tenant,  voL 
work  as  employees  of  an  independent   16,  p.  578  et  seq. 
contractor.  Larson  v.  American  Bridge       18.  See  Bailments,  vol.  3,  p.  69. 
Co.,  40  Wash.  224,  82  Pac.  294,  111  A.  ^ 
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the  driver  shall  assume  all  liability  for  damages  to  persons  or  property, 
shall  not  use  any  one  horse  longer  than  a  certain  time,  that  he  shall 
not  use  intoxicating  liquor,  and  shall  conform  to  e6tal;)lished  rates 
and  regulations,  the  company  reserving  the  right  to  cancel  the  lease 
for  breach  of  conditions,  it  has  been  held  that  the  contract  is  one  of 
bailment,  and  not  to  create  the  relation  of  master  and  servant  between 
the  driver  and  the  company.** 

3.  Formation  of  Contract;  Lending  of  Employee  to  Another. — Like 
every  other  contract*®  the  relation  of  master  and  servant  is  the  product 
of  a  meeting  of  minds.*  There  nmst  bo  an  offer  on  the  part  of  one 
and  an  acceptance  on  the  part  of  the  other.'  No  person  can  be  sub- 
jected against  his  will  to  the  full  measure  of  the  obligations  that  the 
law  has  attached  to  the  contract  of  service.'  Consent  to  the  relation 
need  not,  however,  be  written  or  even  verbal ;  *  it  may  and  vory  often 
does  rest  in  the  implication  of  circumstances.*  The  relation  exists 
where  one  person  is  willing  to  work  for  another  from  day  to  day, 
and  that  other  desires  the  labor  and  makes  his  business  arrangements 
accordingly.*  But  there  must  be  some  act  or  contract  by  which  the 
parties  recognize  one  another  as  master  and  servant'  It  is  well 
settled  that  one  who  is  the  general  servant  of  another  may  be  loaned 
or  hired  by  his  master  to  another  for  some  special  service  so  as  to 
become,  as  to  that  service,  the  servant  of  such  third  peraon,  the  test 
being  whether,  in  the  particular  service  which  he  is  engaged  to  per- 
form, he  continues  liable  to  the  direction  and  control  of  his  mazier 
or  becomes  subject  to  that  of  the  person  to  whom  he  ia  loaned  or 
hired.^    It  makes  no  difference  whether  the  proprietor  to  whom  a 

19.  McCoIIio;an  v.  PennsylvaiuA  R.  6,  Pugmire  v.  Oiogon  Short  Line  R. 
Co.,  214  Pa.  St.  229.  63  Atl.  792.  112  Co.,  33  Utah  27,  92  Pac.  762,  126  A. 
A.  S.  R.  739,  6  L.R.A.(N.S.)  544.  S.  R.  805,  14  Ann.  Cas.  384,  13  L.R.A. 

20.  See  Contracts,  vol.  6,  p.  573.  (N.S.)  565. 

1.  Western  Union  Tel.  Co.  v.  North-  6.  Thacker  Coal,  etc.,  Co.  v.  Burke, 
cutt,  158  AU.  539,  48  So.  553,  132  A.  59  W.  Va.  253,  53  S.  E.  161,  8  Ann. 
S.  R.  38.    See  iiifra,  par.  242  et  seq.  Cas.  885,  5  L.R.A.(N.S.)  1091. 

2.  Madav  v.  Harvey,  90  111.  525,  32  7.  Atlanta,  etc.,  R.  Co.  r.  West,  121 
Am.  Rep.  35.  Ga.  641,  49  S.  E.  711, 104  A.  8.  R.  17», 

A  completed  contract  of  employment  67  L.R. A.  701 ;  McDonald  v.  Boeing, 

ia  not  modified  by  a  subsequent  letter  43  Mich.  394,  5  N.  W.  439,  38  Am. 

from   the  employer   to   the   employee  Rep.  199;  Hofer  v.  Hodge,  52  Mich, 

which  the  latter  retains  without  repu-  872,  18  N.  W.  1112,  50  Am.  Rep.  256. 

diation.    Fitzpatrick  Square  Bale  Gin-  8.  Wyman  v.  Berry,  106  Me.  43,  75 

ning  Co.  v.  McLaney,  153  Ala.  586,  44  Atl.  123,  20  Ann.  Cas.  439  and  notej 

So.  1023,  127  A.  S.  R.  71.  Sacker  v.  Waddell,  98  Md.  43,  56  Atl. 

3.  Atlanta,  etc.,  R.  Co.  v.  West,  121  399,  103  A.  S.  R.  374 ;  Hasty  v.  Sears, 
6a.  641, 49  S.  E.  711, 104  A.^.  R.  179,  167  Mass.  123,  31  N.  E.  759,  34  A.  S. 
67  L.R.A.  701.  R.  267  j  Gagnon  v.  Dana,  69  N.  H.  264> 

4.  Thacker  Coal,  etc.,  Co.  v.  Burke,  39  Atl.  982,  76  A.  S.  R.  170,  41  L.R,A, 
59  W.  Va.  253,  53  S.  E.  161,  8  Ann.  389;  Wilson  v.  Valley  Imp.  Co.,  69  W. 
Cas.  885,  5  L.R.A.(N.S.)  109L  See  Va.  778,  73  S.  E.  64,  Ann.  Cas.  1913B 
Statute  OF  Frauds.  791,  45  L.R.A.CN.S.)  271;  Patterson 
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servant  is  loaned  actually  exercises  his  right  of  control  or  direction 
as  to  the  details  of  the  work,  or  simply  sets  the  servant  to  do  what 
is  necessary,  trusting  to  his  expert  skill  for  the  result.*  To  establish 
the  fact  that  the  servant  of  one  has  transferred  his  services  to  another 
pro  hac  vice,  it  must  appear  tlnit  he  has  assented,  expressly  or  im- 
pliedly, to  such  transfer.  No  one  can  transfer  the  services  of  his  serv- 
ant to  another  master  without  the  ser\ant^s  consent.  It  must  further 
appear  that  the  servant  has,  in  fact,  entered  upon  the  service  and 
submitted  himself  to  the  direction  and  control  of  the  new  master. 
His  assent  may  be  established  by  direct  proof  that  he  agreed  to  accept 
the  new  master,  and  to  submit  himself  to  his  control,  or  by  indirect 
proof  of  circumstances  justifying  the  inference  of  such  assent.  Such 
evidence  may  be  strong  enough  to  justify  a  court  in  removing  the 
question  from  the  jury,  or  it  may  require  to  be  submitted  to  the 
jury.*® 

4.  Requisites:  Certainty;  Mutuality;  Consideration. — ^Tt  is  essential 
to  the  existence  of  every  contract  **  that  it  be  definite  and  certain  as 
to  parties,  nature  and  extent  of  ser\4ce,  and  compensation.**  Although 
the  decisions  on  the  subject  are  not  harmonious,  it  may  be  said  that 
contracts  are  not  necessarily  unenforceable  simply  because  the  precise 
duration  of  the  employment  can  be  limited  by  construction  to  the 
time  that  the  employer  is  engaged  in  the  particular  business  and 
has  work  that  the  employee  can  and  is  willing  to  do  and  is  able  to 
do  satisfactorily.  However,  where  the  duration  of  the  contract  is  in 
effect  left  to  be  determined  by  one  of  the  parties,  it  is,  according  to 
some  decisions,  too  indefinite  to  be  enforced.**  A  general  principle 
applicable  to  contracts  of  hiring  is  that  they  are  not  incapable  of 
enforcement  on  the  ground  of  indefiniteness  merely  because  the  precise 
number  of  days,  months,  or  years  that  the  service  is  to  continue  are 
not  specified.**  A  contract  of  employment  in  order  to  be  binding  must 
embody  the  element  of  mutuality.  It  is,  however,  well  settled  that 
a  contract  for  employment  is  not  lacking  in  mutuality  because  the 
party  employed  does  not  bind  himself  to  continue  in  the  employment 
for  a  definite  period.**  Where,  however,  a  contract  of  employment 
does  not  bind  one  of  the  parties  for  either  a  definite  or  indefinite 
time,  but,  by  its  terms,  does  bind  the  other — or,  in  other  words,  where 
the  termination  of  the  contract  depends  upon  the  will  or  actions  of 

v.  Canadian  Pac.  R.  Co.,  26  Ont.  L.  Note:  20  Ann.  Cas.  439. 

Rep.  410,  Ann.  Cas.  1913B  904.     See  11.  See  Contracts,  vol.  6,  p.  643  et 

infra,  par.  82,  244.  seq. 

9.  Delorv'  v.  Blodgett,  185  Mass.  126,  12.  Parsons     v.     Trask,     7     Gray 
69  N.  E.  1078,  102  A.  S.  R.  328,  64  (Ma.ss.)  473,  66  Am.  Dee.  502. 
L.R.A.  114,  following  Linnehan  v.  Roll-  13.  See  Contracts,  vol.  6,  p.  646. 
ins,  137  Mass.  123,  50  Am.  Rep.  287.  14.  Note :  35  L.K.A.  513. 

10.  Sacker  v.  Waddell,  98  Md.  43,  56       16.  Carnig  v.  Carr,  167  Mass.  544, 
Atl.  399, 103  A.  S.  R.  374.  46  N.   E.  117,  57  A.  S.   R.  488,  35 
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one  of  the  parties-^t  seems  that  there  is  no  mutual  obligation,  and 
the  contract  is  therefore  not  binding  upon  either,  unless  the  element 
of  mutuality  is  otherwise  supplied.**  The  question  of  mutuality  of 
contract  has  often  arisen  in  those  ca^es  where,  in  consideration  of  the 
release  from  liability  for  injuries  received,  an  employer  agrees  to  give 
his  injured  employee  steady  and  permanent  employment,  or  for  a 
definite  period,  without  exacting  from  th^  employee  the  correspond- 
ing promise  to  remain  for  such  designated  period.  It  has,  however, 
been  universally  held  in  these  cases  that  such  contracts  ar^  mutued 
and  therefore  binding  upon  the  employer.*'  While  the  contract-  of 
sendee  must  be  supported  by  a  lawful  consideration,  it  is  not  essential 
that  there  be  a  promise  («r  payment  of  wages.*®  Although  no  compen* 
sation  be  paid  the  relation  of  master  and  servant  may  yist  exists* 
Hence  the  employer  may  be  held  liable  for  the  employee's  wrongful 
act,  notwithstanding  the  fact  that  the  employee  was  serving  without 
pay.**  And  so  joint  masters  are  jointly  and  severally  liable  for  the 
acts  of  their  servant,  though  his  wages  are  paid  by  one  of  them.*  An 
agreement  by  the  servant  to  release  the  employer  from  liability  for 
damages  is  a  sufficient  consideration  to  support  a  promise  to  furnish 
permanent  employment*  Contracts  of  this  character  are  generally 
recognized  to  be  valid.*  They  are  not  in  restraint  of  trade,*  or  in 
any  way  opposed  to  sound  public  policy.* 

5.  Specific  Enforcement  of  Contract. — ^It  is  a  general  rule  of  the 
common  law  that  contracts  for  the  performancis  of  personal  services 
will  not  be  enforced  specifically.*  Apprentices  are  compellable  to  a 
specific  performance  of  the  articles  of  apprenticeship,  but  their  case 
rests  on  principles  of  a  different  nature.    They  are  not  considered  as 

L.R.A.  512  and  note;  Newhall  v.  Jour-  19.  Aga  v.  Harbacb,  127  la.  144, 102 

nal  Printing  Co.,  105  Minn.  44,  117  N.  W.  833,  109  A.  S.  R.  377,  4  Ann. 

N.  W.  228,  20  L.RA.(N.S.)  809.  Cas.  441. 

16.  Note:  20  L.R.A.(N.S.)  899,  20,  See  infra,  par:  242  et  seq. 

17.  Pennsylvania   Co.    v.    Dolan,    6  1.  Note :  37  L.R.A.  40, 

Ind.  App.  109,  32  N.  E.  802,  61  A.  S.  2.  Notes:  35  L.R.A.  515 j  50  L.R.A. 

R.  289;  Carnig  v.  Carr,  167  Mass.  544,  (N.S.)  455. 

46  N.  E.  117,  57  A.  S.  R.  48S,  35  3.  N6te:  35  L,R.A.  614. 

L.R.A.  512;  East  Line,  etc.,  R.  Co.  v.  4.  Note:  35  L.R.A.  513. 

Scott,  72  Tex.  70,  10  S.  W.  99,  13  A.  5.  Cox  v.  Baltimore,  etc.,  Co.,  180 

S.  R.  758 ;  Rhoades  v.  Chespeake,  etc.,  Ind.  495,  103  N.   E.   339,  50  L.R.A. 

R.  Co.,  49  W.  Va.  494,  39  S.  E.  209,  87  (N.S.)  453;  Caraig  y.  Carr,  167  Mass. 

A.  S.  R.  826,  55  L.R.A.  170.  544,  46  N.  E.  117,  57  A.  S.  R.  488,  35 

Notes:    20    L.R.A.(N.S.).  901;    50  L.R.A.  512;  Doran  v.  Thomsen,  76  N. 

L.R.A.(N.S.)  455.  J.  L.  .754,  71  Atl.  296,  131  A.  S.  K. 

See  Contracts,  vol.  6,  p.  690.    As  677,  19  L.R.A.(N.S.)   335;  Lipscomb 

to  duration  of  employment,  aee  infra,  v.  Houston,  etc.,  R.  Co.,  95  Tex.  5,  64 

par.  20 ;  as  to  damages  for  wrongful  S.  W.  923,  93  A.  S.  R.  804,  55  L.R.A. 

discharge,  see  infra,  par.  36b  869. 

la.  Gaines  v.  Bard,  57  Ark.  615y  22  6.  Note:  6  L.R.A.(N.S.)  1123.    See 

S.  W.  570,  38  A.  S.  R.  266.  Specific  Performance. 
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performing  a  contract  of  tireir  own,  but  acting  In  oonformiiy  to  the 
will  6f  those  whose  right  and  duty  it  was  to  exact  obedience  from  them. 
That  right  and  duty  existed  by  nature  in  the  parent,  and  are,  by  legal 
regulations,  transferable  to  the  master  during  the  minority  of  the 
child ;  and  when  transferred,  either  by  the  parent  or  tliose  who  stand 
in  loco  parentis,  the  duty  of  obedience  arises,  which  is  enforced  on  the 
ground  of  parental  authority,  and  not  on  the  principle  of  a  specific 
performance  of  contracts,  and  cannot  be  urged  as  an  exception  to  the 
general  rule  that  the  coercion  of  a  specific  performance  of  contracts 
is  not  contemplated  in  law.  The  cnse  of  soldiers  and  sailors  depends 
on  national  policy,  and  cannot  be  used  in  the  elucidation  of  matters 
of  private  right.'  Where,  however,  the  contract  relates  to  personal 
services  of  a  special,  unique  or  extraordinary  character  which  oan  be 
performed  by  no  one  else  and  there  is  a  negative  covenant,  the  court 
sometimes  enforces  the  negative  covenant  by  injunction.^  But  in  no 
case  will  the  law  enforce  the  performance  of  a  contract  which  tends 
directly  or  indirectly  to  the. commission  of  an  illegal  act,  or  an  act 
opposed  to  public  policy,  or  a  control  or  monopoly  of  traffic  in  staple 
articles  of  commerce.* 

6.  Terms  of  Contract  Generally. — ^Ordinarily  a  special  contract  fix- 
ing the  terms  and  conditions  on  which  one  party  shall  serve  another 
is,  in  the  absence  of  proof  altering  or .  rescinding  it,  conclusive.^^ 
Seldom,  however,  is  there  any  stipulation  respecting  oth^  matters 
than  the  period  of  the  service  and  the  remuneration  to  be  paid ;  **  the 
remainder  of  the  terms  are  such  as  the  law  implies.^*  It  has  been 
hold  to  be  incompetent,  for  the  purpose  of  establishing  the  terms  of  a 
contract  of  service,  to  prove  the  terms  upon  which  the  same  employer 
has  engaged  the  services  of  other  employees.*'  Where  service  under 
a  contract  of  employment  for  a  fixed  period  continues  after  such  period 
has  expired,  it  is  presumed  to  be  under  the  same  contract;  but  this 
presumption  must  yield  to.  evidence  showing  a  change  of  terms.** 

7.  Place  of  Bmployment;  Cbaracter  of  Serriccs.— The  extent  of  a 
servant's  obligation  to  work  at  a  place  other  than  that  at  which  he 
is  hired  and  begins  the  performance  of  his  contract  depends  entirely 
upon  the  nature  of  the  employment,  and  no  general  rule  upon  the 

7.  In  re  Clftrfc,  1  Blackf.  (Ind.)  122,  10.  Wallace  v.  Floyd,  29  Pa.  St.  184, 
12  Am.  Dec.  213.  72  Am.  Dec.  620. 

8.  Parsons  v.  Trask,  7  Grav  (Mass.)        11.  Note:  17  Eng.  RuL  Cas.  269. 
473,  66  Am.  Dec.  502;   Taylor  Iron,       12.  Walker  v.  John  Hancock  Mnt. 
etc.,  Co.  V.  Nichols,  73  N.  J.  Eq.  684,  Life  Tns.  Co.,  80  N.  J.  L.  342,  79  Atl. 
09  Atl.  186, 133  A.  S.  R.  753,  24  L.R.A.   354,  Ann.  Cas.  1912A  526. 

(N.8.)  933.  13.  Lakeman  t.  Pollard,  43  Me.  463, 

Note:  6  L.R.A. (N.S.)   1130.  69  Am.  Dec.  77. 

9.  Bishop  V.  Aifaerican  Preservers'  14.  Home  Pire  Ins.  Co.  v.  Barber, 
Co.,  157  111.  284,  41  f[.  E.  765,  48  A.  67  Neb.  644,  93  N.  W.  1024,  108  A. 
R.  R.  317.  See  Contracts,  vol.  6,  p.  S.  R.  716.  60  L.R.A.  927;  Wallace  v. 
692  et  seq.  Flovd,  29  Pa.  St.  184,  72  Am.  Dec.  620. 
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subject  can  be  laid  down.  In  some  classed  of  cas^  the  controlling 
consideration  is  whether  the  stipulated  work  has  reference  to  the 
master's  person  or  household,  or  merely  to  his  business.^^  Where  the 
contract  of  employment  requires  or  is  understood  to  require  that  the 
employee's  servioes  a^re  to  be  performed  in  a  certain  city  or  locality 
he  cannot  be  required  to  work  elsewhere.^^  In  the  absence  of  express 
or  implied  agreement,  domestic  servants  axe  bound  to  accompany  their 
master.  A  servant  of  this  description,  however,  is  justified  in  refusing 
to  accompany  fads  master  to  a  foreign  state,  for  the  reason  that  the 
effect  of  his  doifig  so  will  be  to  remove  him  beyond  the  protection  of 
the  law  of  his  domieil,  and  possibly  to  plaoe^  him  in  circumstances 
materifllly  different  fix>m  those  incident  to  the  performance  of  the 
contract  in  his  own  country.  A  similar  rule  is  probably  applicable 
where  the  master  is  going  to  a  colony;  although,  in  this  instance,  a 
difference  in  tho  laws  would  not  be  an  element  in  the  change  of  con* 
ditions.  On  the  other  hand,  where  the  "StiptilatGd  set^viees  are  not 
personal  in  their  nature,  the  usual  implication,  in  the  absence  of  an 
express  agreement,  is  that  the  services  afe  to  be  perforihed  at  the 
place  where  the  master's  business  is  being  carried  on  at  the  time  of 
the  hiring,  and  that  the  servant  cannot  be  required  to  work  elsewhere. 
That  this  rule  is  applicable  where  compliance  with  the  master's  order 
will  take  the  servant  to  a  foreign  country  is  manifestly  a  conclusion 
more  peremptorily  indicated  in  this  class  of  cases  than  in  those  involv- 
ing personal  services.  There  is  also  authority  for  the  doctrine  that 
a  servant  hired  for  work  of  this  description  is  not  bound  to  follow  his 
master  to  a  different  political  subdivision  of  the  same  country.*^  The 
employer  cannot,  without  a  breach  of  the  contract,  discharge  the 
employee  or  refuse  to  oompensate  him  according  to  the  agreement 
because  of  the  employee's  refusal  to  perform  duties  substantially  dif- 
ferent from  those  he  has  agr^d  to  perform  or  which  are  of  an  inferior 
or  less  important  character.^^  Andj  on  the  other  hand,  as  long  as  the 
employee  is  permitted  to  perform  the  services  ho  contracts  for,  he 
cannot  treat  a  mere  request  or  direction  to  perform  additional  services 
as  a  discharge.  But  it  is  otherwise  wheii  thferie  is  a  refusal  to  permit 
the  servant  to  perform  the  substantial  or  principal  service  contem- 
plated by  the  contract  of  employment  and  a  direction  to  substitute  a 
different  service.  In  such  case  the  employee  may  treat  the  contract 
as  terminated.^^ 

16.  Note:  24  L.B.A.(N.S.)  830.  Cas.  663  and  note,  27  L.R.A.(N.S.) 
M.  Notes:  24  L.E.A.(N.S.)  831;  20  1011. 

Ann.  Cas.  666.  19.  Lpos   v.   Geo.   Walter   Brewing 

17.  Note:  24  L.R.A.(N,S.)  830.  Co.,  146  Wis.  1,  129  N.  W.  645,  140 

18.  Cooper  v.  Strange,  ete.,  Co.,  Ill  A.  S.  R.  1052. 
Minn.  177,  126  N.  W.  641,  20  Ann. 
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n.  Employee's  Duty  to  Employer 

8.  Generally;  Sobriety;  Application  to  Service. — The  hours  of  the 
day  during  which  an  employee  isbound  to  work  for  his  employer  may 
be  such  as  are  prescribed  by  statute,*®  or  by  the  express  or  implied 
terms  of  the  contract  of  hiring.^  In  general  a  contract  to  labor  by 
the  month  or  vear  does  not  bind  the  laborer  to  work  on  Sunday.* 
During  the  hours  of  his  employment  the  employee's  services  belong  to 
the  employer;*  but  whether  a  failure  on  the  part  of  the  employee 
to  devote  his  entire  time  to  the  employer's  service  constitutes  a  breach 
of  contract  depends  as  a  rule  on  the  circumstances  of  the  particular 
case.*  The  contract  of  serAace  is  not  interrupted  by  temporary  absencea, 
where  the  absence  is  with  the  consent  of  the  employer  and  does  not 
prevent  the  discharge  of  the  employee's  duties;  in  such  cases,  the 
employee  is,  during  his  absence,  in  the  constructive  service  of  the 
employer.*  Sobriety  is  elemental  among  the  obligations  of  the  em- 
ployee, and  intoxication  wilj  ordinarily  constitute  a  ground  for  his 
dLscharge.*  Employees  of  a  public  service  corporation  assume  upon 
entering  the  service  an  implied  obligation  to  perform  their  duties  in 
such  a  manner  as  will  enable  it  to  discharge  its  obligations  to  the 
public' 

9,  Obedience  of  Instructions. — ^Tn  every  contract  of  senice  it  is 
implied  that  the  employee  shall  obey  the  lawful  rules,  ordere  and 
instructions  of  the  employer,  at  least  .<o  far  as  thej^  are  reasonable  and 
not  merely  arbitrary  or  capricious.®  When  the  employee  acts  as  the 
representative  of  his  employer — in  a  word,  when  he  is  an  agent — he 
is  bound  to  act  within  the  limitations  by  which  the  employer  has  cir^ 
cumscribed  his  authority,  and  if  he  exceeds  his  authority  as  defined 

20.  See  Labor,  vol.  16,  p.  482.  L.R.A.(N.S.)  339  and  nbte.     See  in- 

1.  Note:  24  L.R.A.(N.S.)  831.     As   fra,  par.  30. 

to  compensation  for  extra  work,  see  7.  Toledo,  etc.,  B.  Co.  v.  Pennsvl- 

infra,  par.  48.  vania  Co.,  54  Fed.  746,  19  L.R.A.  395, 

2.  Van  Winkle  v.  Satterfield,  58  8.  George  v.  McNeill,  7  La.  124,  26 
Ark.  617,  25  S.  W.  1113,  23  L.R.A.  Am.  Dec.  498;  Sisymanski  v.  Plassan, 
853.  20  La.   Ann.  90,  96  An?u  Dec.   382; 

3.  See  infra,  par.  10,  aa  to  proceeds  Whitney  v.  Merchants'  Union  Exp. 
of  employee's  industry.  Co.,  104  Mass.  152,  6  Am.  Rep.  207; 

An  employee  in  another's  shop  can-  Larkin  v.  Hecksher,  51  N.  J.  L.  133, 16 

not  work  on  his  own  accoiint  during:  Atl.    T03,   3   L.R.A.    137;    Walker   v. 

such  employment,  and  any  other  p^r-  John  Hancock  Mut.  Life  Ins.  Co.,  80 

son   engaging:   his  services   must   take  N.  J.  L.  342,  79  Ail.  354,  Ann.  Cas. 

notice  that  his  time  belongs  to  his  em-  1912A     520,     35     L.R.A.  (N.S.)     1.53; 

ployer.      Dunn    v.    Oneal,    1    Sneed  Fuller  v.  Ellis,  39  Vt.  345,  94  Am.  Dec. 

(Tenn.)   106,  60  Am.  Dec.  140.  327;  Howatt  v.  Davis,  5- Munf.  (Va.) 

4.  Note :  Ann.  Cas.  1913B  515.  34,  7  Am.  Dee.  681 ;  Shovelin  v.  Han- 

5.  Heidleberg  v.  Lynn,  5  Whart.  son,  30  Quebec  Super.  Ct.  360,  14 
(Pa.)  430,  34  Am.  Dec.  566.  Ann.  Cas.  68l. 

6.  Willis  v.  Lowery,  101  Miss.' 118,  Note:  24  L.R.A.(N.S.)  814. 
67  So.  418,  Ann.  Cas.  1916A  1018,  38  See  infra,  par.  32. 
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by  his  contract  with  the  employer  he  becomef*  re.^oasible  to  the 
latter  for  the  consequences  of  his  unauthorized  acts  and  is  not  entitled 
to  be  indemnified  by  the  employer  for  losses  incurred  by  him.*  The 
liability  of  a  servant  or  agent  who  delivers  goods  contrary  to  his  instnic- 
tions  does  not  seem  to  be  distinguishable  from  the  liability  of  other 
servants  or  agents  who  violate  the  instructions  of  their  master  or  prin- 
cipal.** The  employee  is  not,  however,  bound  by  any  rules  that  he  has 
not  contracted  to  observe  or  that  are  not  incident  to  or  assumed  by  him 
in  the  general  scope  of  his  employment.**  Before  he  can  be  deemed 
to  have  been  bound  by  a  rule  it  must  appear  that  he  was  cognizant 
of  its  terms.*'  But  he  is  charged  with  such  knowledge  where  it  appear:^ 
that  a  copy  of  the  rule  was  given  to  him  on  entering  the  service.** 
Letters  of  instruction  to  an  attorney  or  agent  are  not  given  the  rigid 
construction  ordinarily  given  to  formal  powers  of  attorney,**  but  are 
liberally  construed  against  the  writer  when  the  attorney  or  agent 
has  acted  in  good  faith.*^ 

10.  Proceeds  of  Employee's  Industry. — There  is  authority  for  the 
view  that  where  an  employee  sells  his  entire  time  to  his  employer  he 
has  no  moral  or  legal  right  to  devote  a  part  of  it  to  an  independent 
business  of  his  own,  regardless  of  the  fact  that  it  may  not  interfere 
with  his  service  to  his  employer.  Hence  if  he  does  so  engage  in  outside 
work,  his  employer  is  entitled  to  his  earnings  therefrom.**  Like- 
wise where  the  employee  has  contracted  to  give  his  entire  time  to 
his  employer,  and  in  violation  of  that  contract  he  transacts  outside 
business,  and  in  so  doing  neglects  his  employer's  business,  he  is 
responsible  in  damages  for  such  breach.*'  Another  line  of  cases* 
adopts  the  view  that  although  the  servant  has  contracted  to  give  his 
entire  time  to  the  master,  yet  the  servant's  time  outside  of  business 
hours  is  his  own,  and  that  he  may  carry  on  an  outside  business,  pro- 

9.  Szymanski    v.    Plassan,    20    La.  Co.,  35  Me.  447,  58  Am.  Dec.  718. 
Ann.  90,  96  Am.  Dec.  382 ;  Whitney  v.  Note :  Ann.  Cas.  1914A  46. 
Merchants'  Union  Exp.  Co.,  104  Mass.  14.  See  Principal  and  Agent. 
162,  6  Am.  Rep.  207 ;  Fuller  v,  Ellis,  15.  American  Bonding  Co.  v.  Ensey, 
39  Vt.  345,  94  Am.   Dec.  327.     See  105  Md.  211,  65  Atl.  921, 11  Ann.  Cas. 
Principal  and  Agent.  883. 

10.  Shovelin  v.  Hanson,  30  Quebec  16.  Leach  v.  Hannibal,  etc.,  R.  Co., 
Super.  Ct.  190,  11  Ann.  Cas.  275  and  86  Mo.  27,  56  Am.  Rep.  408;  Tyrrell 
note.  V.  Bank  of  London,  10  H.  L.  Cas.  26, 

11.  Matthews  v.  Industrial  Lumber  31  L.  J.  Ch.  369,  2  Eng.  Rul.  Cas.  496 
Co.,  91  S.  C.  568,  75  S.  E.  170,  Ann.  and  note;  Powell  v.  Jones,  [1906]  1 
Cas.  1914A  45,  45  L.R.A.(N.S.)  644.  K.  B.  11,  21  Times  L.  Rep.  55,  74  L. 

12.  Note:  Ann.  Cas.  1914A  46.  J.  K.  B.  115,  53  W.  R.  277,  92  L.  T. 
An  employee  is  bound  by  notice  of  the  N.  S.  430,  10  Com.  Cas.  36,  3  British 

empIo\'er's  regulations,  otherwise  valid,  Rul.  Cas.  252. 

without  signing  them.    Harmon  v.  Sal-  Note :  Ann.  Cas.  1913B  611. 

mon  Falls  Mfg.  Co.,  35  Me.  447,  58  See  supra,  par.  8. 

Am.  Dec.  718.  17.  Note :  Ann.  Cas.  1913B  512. 

13.  Harmon  v.  Salmon  Falls  Mfg. 
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vided  it  in  no  way  competes  with  bis  master's  business,  and  does  not 
conflict  with  the  duties  he  owes  the  master.*®  It  has  been  held  that 
where  a  laborer  employed  to  dig  and  level  oflf  a  grade  on  public  land 
for  a  quartz  mill  but  which  is  not  within  any  mineral  location  finds 
a  pocket  of  quartz  gold,  while  so  working,  and  extracts  it,  such  gold 
is  not  acquired  by  virtue  of  his  employment,  because  the  employers 
were  engaged  in  excavating,  not  for  the  purpose  of  extracting  minerals, 
but  for  the  purpose  of  establishing  a  millsite.** 

11.  Inventions,  Recipes  and  Literary  Ptoductiens. — ^A  master 
simply  as  such,  in  the  absence  of  contract,  has  no  exclusive  right  to 
the  inventions  of  his  servant.  Pet^ons  are  not  deprived  of  their  right 
to  their  inventions  while  in  the  service  of  others,  unless  they  have 
been  hired  and  paid  to  exercise  their  inventive  facuWes  for  their 
employei-s.  A  contract  by  which  one  person  agrees  to  pay  a  sum 
of  money  for  the  time,  labor,  and  skill  of  another,  for  a  given  period, 
gives  the  employer  no  right  to  an  assignment  of  a  patent  that  is  issued 
to  his  employee  for  an  invention  made  during  the  period  of  hi^ 
employment,  although  the  employee  is  assisted  by  the  employer,  who 
pays  for  the  materials  used  in  getting  up  the  invention.*''  But  if 
a  servant  experiments  at  the  expense  of  his  master  and  for  the  latter, 
with  a  view  to  the  immediate  use  of  the  result  of  such  experiments 
in  the  master's  business,  the  invention  or  recipe  resulting  from  the 
experiments  belongs  to  the  latter,  so  as  to  give  him  the  right  to  use 
it.  The  servant  has  a  right  to  preserve  the  invention  or  recipes  for 
his  own  future  use;  but  this  right  is  not  exclusi\';e  as  against  his 
mai^ter.*  The  law  implies  a  license  to  the  employer  to  continue  to 
use  tlie  invention  in  his  business  even  after  the  relations  between  the 
employer  and  the  inventor  have  been  dissolved,  although  the  employee 
has  taken  out  a  patent  therefor.*  If  the  servant  does  not  record  the 
discovery  in  the  master's  books  which  it  is  his  duty  to  keep,  and 
records  it  in  his  own  private  book  alone,  the  master  is  entitled  to  a 
copy  when  the  servant  leaves  the  employment^  and  is  not  liable  in 
damages  for  detaining  the  sen-ant's  books  in  order  to  make  and  pre- 

18.  OgalLah  Elevator  Co.  v.  Harri-  the  actual  commencement  of  the  em- 
son,  97  Kan.  289,  154  Pac.  1016,  ployment,  is  supported  by  a  sufficient 
L.R.A.1916D  777  and  note.  consideration    though    it    is    executed 

Note :  AjiU.  Cas.  1913B  513.  several  days  after  the  execution  of  the 

19.  Bums  V.  Clark,  133  Cal.  634,  66  contract  of  employment.  Mississippi 
Pac.  12,  85  A.  S.  R.  233.  Glass  Co.  v.  Franzen,  143  Fed.  501,  74 

20.  Note :  52  A.  S.  R.  820.  C.  C.  A.  135,  6  Ann.  Cas.  707. 

A  contract  binding  an  employee  to  .  1.  Scbmeller's  Appeal,  58  Pa.  St. 
assign  to  his  employer  all  inventions  155,  98  Am.  Dec.  248;  Dempsey  v. 
made  by  him  during  the  term  of  his  Dobson,  174  Pa.  St.  122,  34  Atl.  459, 
employment,  which  recites  that  it  is  in  52  A.  S.  R.  816  and  note,  32  L.R.A. 
consideration  of  the  employment,  and   761. 

which  is  executed  and  delivered  before       2,  Note;  52  A.  S.  R.  821. 
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serve  such  copy.*  Literaary  productions  stand  upon  different  and 
higher  ground  from  that  occupied  by  inventions.  The  intention  of 
the  legislature  in  the  ena«ctnients  relating  to  copyright  is  to  elevate 
and  protect  literary  men.  Such  an  intention  can  be  effectuated  only 
by  holding  that  the  actual  composer  of  the  work  is  the  author  and 
proprietor  of  the  copyright^  and  that  no  relation  existing  between 
him  and  an  employer  who  takes  no  intellectual  pfurt  in  the  production 
of  the  work  can,  without  an  assignment  in  writing,  vest  the  proprietor- 
ship of  it  in  the  latter>  Aa  a  general  rule  the  ordinaxy  employment 
of  one  to  execute  literary  work  does  not  vest  the  privilege  of  copy- 
right in  the  employer.  No  reservation  of  the  privilege  of  copyright 
by  the  author  is  necessary,  since  it  is  in  him  except  in  so  far  as  he 
has  granted  it  away.*  In  some  cases,  however,  where  there  was  a 
reasonable  inference  that  the  parties  intended  that  the  owucrship  of 
the  work  was  to  vest  in  the  employer,  or  an  express  contract  to  that 
effect  existed,  the  latter  has  been  held  to  acquire  the  rights  of  a 
proprietor.*  Where  work  is  done  in  connection  with  official  duties, 
the  author's  privilege  to  copyright  has- been  denied.^ 

12.  Trade  Secrets;  Injunction  against  Disclosure. — ^It  may  now  be 
accepted  as  settled  law,  under  the  authority  of  English  and  American 
cases,  th^t  courts  of  equity  if  the  facts  warrant  will  restrain  an  em- 
ployee from  making  disclosure  or  uae  of  trade  secrets  communicated 
to  him  in  course  of  a  confidential  employment.  The  character  of  the 
secrets,  if  they  be  peculiar  and  important  to  the  business,  is  not 
material.  They  may  be  secrets  of  trade,  or  secrets  of  title,  or  secret 
processes  of  manufacture,  or  any  other  secrets  important  to  the  busi- 
ness of  the  employer.  They,  however,  must  be  the  particular  secrets 
of  the  complaining  employer,  not  general  secrets  of  the  trade  in 
which  he  is  engaged,  nor  even  the  same  secrets  as  those  sought  to  be 
protected,  if  they  be  discovered  by  the  independent  investigation  of 
outside  persons.  The  duty  of  the  servant  not  to  disclose  the  secrets 
of  the  master  may  arise  from  an  express  contract  or  it  may  be  implied 
from  their  confidential  relations.  It  is  likewise  true  that  other  persons 
who  induce  such  disclosuxee  by  an  employee,  knowing  of  his  contract 
not  to  disclose,  or  knowing  that  the  disclosure  is  in  violation  of  the 
confidence  reposed  in  him  by  his  employer,  will  be  enjoined  from 
making  use  of  the  information  so  obtained.  Where  confidence  is 
reposed^  and  the  employee  by  reason  of  the  confidential  relation  has 
acquired  knowledge  of  trade  secrete,  he  will  not  be  permitted  to  make 
disclosure  of  those  secrets  to  others  to  the  prejudice  of  his  employer. 
An  injunction  may  be  granted  to  enjoin  the  use  of  a  trade  secret,  or 

8.  Dempsey  t.  Dobson,  174  Pa.  St  See  Cc^thight,  vol.  6,  p*  1093. 
122,  34  Atl.  459,  52  A.  S.  R.  816,  22      5.  Note:   1  British  Rul.   Cas.   325. 
L.R. A.  761.  e.  Note :  1  British  Rul.  Cas.  327. 

4.  Note :   1  British   Rul.   Cas.  324.       7.  Note :  1  British  <Riil.  Cas.  329.     . 
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to  restrain  the  manufacture  and  sale  of  an  article  so  made  against  a 
defendant,  who  acquired  his  knowledge  in  violation  of  an  express 
contract  not  to  divulge,  or  in  breach  of  confidence  between  employee 
and  employer.®  It  matters  not,  in  such  cases,  whether  the  secrets 
be  secrets  of  trade  or  secrets  of  title,  or  any  other  secrets  of  the  party 
important  to  his  interests.*  But  an  employee,  on  quitting,  is  guilty 
of  no  legal  wrong  in  profiting  by  the  experience  and  knowledge  gained 
in  the  service.^^ 

13.  Wrongful  Acts  or  Negligence  of  Employee. — ^An  employee  is 
directly  liable  to  his  employer  for  any  damage  occasioned  by  his  negli- 
gence or  misconduct,  whether  such  damage  be  direct  to  the  property 
of  the  employer,  or  arise  from  the  compensation  which  the  employer 
has  been  obliged  to  make  to  third  persons  for  injuries  sustained  by 
them.^*    With  respect  to  the  skill  required  of  a  person  who  is  to  render 

8.  Empire  Steam  Laundry  v.  Lo-  231;  Nelson  v.  Morgan,  2  Mart.  O. 
zier,  165  Cal.  96,  130  Pac.  1180,  Ann.  S.  (La.)  256,  5  Am.  Dec.  729;  Dum- 
Cas.  1914C  628  and  note,  44  L.R.A.  ford  v.  Patterson,  7  Mart.  0.  S.  (La.) 
(N.S.)  1169;  Peabody  v.  Norfolk,  98  460,  12  Am.  Dec.  614;  Stroag  v. 
Mass.  452,  96  Am.  Dec.  664;  Ameri-  High,  2  Rob.  (La.)  103,  38  Am.  Dec. 
can  Stay  Co.  v.  Delaney,  211  Mass.  195;  Miranda  v.  City  Bank,  6  La. 
229,  97  N.  E.  911,  Ann.  Cas.  1913B  740,  26  Am.  Dec.  493 ;  Storer  v.  Eaton, 
509;  O.  &  W.  Thum  Co.  v.  Tloczynski,  50  Me.  219,  79  Am.  Dec.  611;  Mc- 
314  Mich.  149,  72  N.  W.  140,  68  A.  S.  Kay  v.  Williams,  67  Mich.  647,  35  N. 
R.  469,  38  L;R.A.  200 ;  Taylor  Iron,  W.'  159,  11  A.  S.  R.  597 ;  EUis  v.  Mc- 
etc,  Co.  V.  Nichols,  73  N.  J.  Eq.  684,  Naughton,  76  Mich.  237,  42  N.  W. 
69  Atl.  186, 133  A.  S.  R.  763  and  note,  1113,  16  A.  S.  R.  308;  White  v.  Mer- 
24  L.R.A.(N.S.)  933;  Stevens  v.  ritt,  7  N.  Y.  352,  67  Am.  Dec.  827; 
Stiles,  29  R.  I.  399,  71  Atl.  802,  17  Pabner  v.  HoUand,  61  N.  Y.  416,  10 
Ann,  Cas.  140  and  note,  20  L.R.A.  Am.  Rep.  616;  Laverty  v.  Snethen,  68 
(N.S.)  933.  An  agreement  between  N..  Y.  622,  23  Am.  Rep.  184;  Dar- 
a  manufacturer  and  his  employee,  as  ling  v.  Younker,  37  Ohio  St.  487,  41 
a  condition  of  employment,  that  the  Am.  Rep.  632;  Pennoyer  v.  Willis, 
latter  is  not  to  disclose  any  of  the  26  Ore.  1,  36  pac.  568,  46  A.  S.  R. 
secrets  of  the  business  or  machinery  594;  Ho  watt  v.  Davis,  5  Munf.  (Va.) 
about  which  he  is  employed,  is  not  an  34,  7  Am.  Dec.  681;  Zulkee'v.  Wing, 
agreement  in  restraint  of  trade.  0.  20  Wis.  408,  91  Am.  Dec.  425;  John- 
&  W.  Thum  Co.  V.  Tloczynski,  114  ston  v.  Charles  Abreseh  Co.,  123  Wis. 
Mich.  149,  72  N.  W.  140,  68  A.  S.  R.  130, 101  N.  W.  396,  107  A.  S.  R.  995^ 
469,  38  L.R.A.  200.  68  L.R.A.  934.    As  to  employees  act- 

9.  Peabody  v.  Norfolk,  98  Mass.  452,  ing  as  agents  or  representatives  of 
96  Am.  Dee.  664.  employers,  see  Principal  and  Agent. 

10.  H.  W.  Gossard  Co.  v.  Crosby,  As  to  compensation  as  affected  by  mis- 
132  la.  155,  109  N.  W.  483,  6  L.R.A.   conduct,  see  infra,  par.  53. 

(N.S.)   1115.  An  employee  is  liable  for  all  dam- 

11.  Smith  V.  Foran,  43  Conn.  244,  21  age  done  to  his  employer's  property, 
Am.  Rep.  647 ;  Vallette  v.  Tedens,  122  although  the  negligence  of  another  em- 
Ill.  607,  14  N.  E.  52,  3  A.  S.  R.  602;  ployee  not  made  defendant  with  him 
Weymer  v.  Belle  Plaine  Broom  Co.,  concurred  in  producing  the  injury. 
151  la,  641,  132  N.  W.  27,  Ann.  Cas.  Zulkee  v.  Wing,  20  Wis.  408,  91  Am. 
1913A  451  and  note;  Mitchell  v.  Aten,  Dec.  426. 

37  Kan.  33,  14  Pac.  497,  1  A,  S.  R. 
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services,  it  is  a  well  settled  rule  that  the  standard  of  comparison  or 
test  of  efficiency  is  that  degree  of  skill,  efficiency,  and  knowledge 
which  is  possessed  by  those  of  ordinary  skill,  competency,  and  stand- 
ing in  the  particular  trade  or  business  for  which  he  is  employed.^* 
In  entering  the  employment  the  employee  impliedly  agrees  that  he 
I>osseeBe8  and  will  exercise  this  degree  of  skill. i*  But  the  employee 
is  not  an  insurer;  he  is  bound  merely  to  the  exercise  of  reasonable 
care,  skill  and  judgment.*^  He  is  not  liable  for  a  failure  to  provide 
against  dangers  of  an  extraordinary  character^  such  as  cannot  be 
anticipated  by  common  experience.^*  Nor  is  be  to  be  held  respon* 
sible  for  mere  errors  of  judgment.**  In  the  absence  of  anything  to 
the  contrairy,  he  will  be  presumed  to  have  done  his  duty;  in  other 
words,  negligence  or  misconduct  will  not  be  presumed  in  the  absence 
of  proof.*'  Ordinary  skill  is  that  degree  of  skill  which  men  engaged 
in  a  business  or  art  usually  employ,  not  that  which  belongs  to  a  few 
men  only  of  extraordinary  endowment  and  capacity.*^  But  the  manu- 
facturer of  an  article,  according  to  specifications  furnished  by  his 
employer  does  not  impliedly  warrant  that  it  will  answer  the  ptirpose 
for  which  it  was  intended  by  the  projector.**  The  fact  that  an 
employee  or  agent  acts  gratuitously  does  not  relieve  him  of  liability 
for  wrongful  acts  or  negligence.**  But  while  the  acceptance  of 
gratuitous  ser\'ices  is  held  to  support  an  implied  undertaking  against 
misfeasance,  the  view  has  been  expressed  that  a  valuable  consideration 
is  essential  to  the  maintenance  of  an  action  for  nonfeasance.*  If  the 
employer  or  principal,  being  informed  by  the  employee  or  agent  of  a 
disobedience  of  rules  or  orders,  makes  no  objection  to  the  misconduct, 
the  law  will  construe  his  silence  as  a  tacit  recognition  of  the  act  or 
omission,  and  he  will  not  thereafter  be  permitted  to  complain  thereof.* 
14.  Faults  of  Subagents. — For  the  faults  of  subagents,*  an  agent 
is  not  responsible  where,  in  the  course  and  from  the  nature  of  the 

12.  See  Contracts,  vol.  6,  p.  864.  17.  Waither  v.  Myrick,  9  Md.  118, 

13.  Weymer  v.  Belle  Plaine  Broom  66  Am.  Dee.  316. 

Co.,  151  la.  541,  132  N.  W.  27,  Ann.  18.  Baltimore    Baseball    Clnb,    etc., 

Cas.  1913A  451.  Co.  v.  Pickett,  78  Md.  376,  28  Atl.  279, 

14.  Morrison  v.  Oir,  3  Stew.  &  P.  44  A.  S.  R.  304,  22  L.R.A.  690.     See 
(Ala.)  49,  23  Am.  Dec.  319;  Coombs  Contracts,  vol  6,  p.  864. 

V.  Beede,  89  Me.  187,  36  Atl.  104,  56       19.  See  Co^ttracts,  vol.  6,  p.  864. 

A.  S.  R.  406 ;   Chapd  v.  Clark,  117       20.  Passano  v.  Acosta,  4  La.  26,  23 

Mich.  638,  76  N.  W.  62,  72  A.  8.  R.  Am.  Dec.  470. 

587;  Darling  v.  Toanker,  37  Ohio  St.       1.  Bellemire    v.     Bank    of    United 

487,  41  Am.  Rep.  532;   Bellemire  v.  States,  4  Whart.    (La.)   105,  33  Am. 

Bank  of  United  States,  4  Whart.  (Pa.)   Dec.  46. 

105,  33  Am.  Dec.  46.  2.  Bank  of  Owensboro  v.  Western 

15.  Johnsoh  v.  Martin,  11  La.  Ann.  Bank,  13  Bush  (Ky.)  526,  26  Am.  Rep. 
27,  66  Am.  Dec.  193.  211. 

16.  Weymer  ▼.  Belle  Plaane  Broom       3.  As   to    power   t»  appoint    sub* 
Co.,  151  la.  541,  132  N.  W.  27,  Ann.  agents,  see  Prikoipal  akd  Ag«ht. 
Cas.  1913A  451. 

503 


§  15  MASTER  AND  SERVANT  18  B.  C.  L, 

business,  it  beeotoes  necessary  to  employ  subagents,  by  reason  of  their 
particular  profession  or  skill,  or  where  the  appointment  of  a  subagent 
has  been  authorized,  if  the  agent  has  used  reasonable  diligence  and 
skill  in  his  choice  of  the  subagent.  There  is,  in  such  a  ease,  a  privity 
between  the  subagent  and  the  principal,  who  must  therefore  seek  a 
remedy  directly  against  tb«  subagent  for  his  negligence  or  miscon- 
duct.* But  if  the  agent,  having  undertaken  to  do  the  bmness  of  his 
principal,  employs  a  servant  or  agent  on  his  own  aocount  to  assist 
him  in  what  he  has  undertaken,  such  a  subagent  is  an  agent  of  the 
agent,  and  is  responsible  to  the  agent  for  his  conduct,  and  the  agent 
is  responsible  to  the  principal  for  the  manner  in  which  the  business 
has  been  done,  whether  by  himself  or  by  his  servant  or  agent* 

If*  • 

III.  Employer's  Duty  to  Employhib 

15.  Duties  of  Employer  in  General. — ^The  duties  which  the 
employer  owes  to  his  employee  will  naturally  depend  upon  the  charac- 
ter of  the  employment.  It  is  one  of  the  implied  stipulations  of  a  con- 
tract of  service  that  the  employer  will  not,  by  any  act  of  commission  or 
omission,  add,  or  suffer  to  be  added,  to  the  employment  new  conditions 
involving  obligations,  dangers,  or  inconveniences,  which  were  not 
incident  to  it,  and  not  within  the  conteiyiplation  of  the  employee 
when  he  was  hired.*  If  the  contract  between  the  parties  contemplates 
provision  by  the  employer  for  food,  clothing  and  shelter  for  the 
employee,  any  neglect  of  the  obligation  thus  assumed  will  render 
the  employer  liable  for  injuries  sustained  by  the  employee.'  Cer- 
tainly at  the  present  day,  whatever  the  rule  may  have  been  in  early 
times,  the  employer  has  no  implied  authority  to  administer  chastise- 
ment to  the  employee.®  Nor  may  the  employer  in  any  otlxer  way 
inflict  punishment  upon  the  employee,  unless  the  parties  have. agreed 
thereto  in  express  terms.    Any  reduction  of  the  rank  or  a  material 

4.  Dun  V.  City  Nat.  Bank  of  Bir-  10  LJI.A.  782;  Kuhnert  v.  Angell,  10 
mingham,  58  Fed.  174,  14  U.  S.  App.  N.  D.  59,  84  N.  W.  579,  88  A.  S.  R. 
695,  7  C.  C.  A.  152,  23  L.R.A.  687;   675;  Sanger  v.  Dun,  47  Wis.  615,  3 
Davis  V.  King,  66  Conn.  465,  34  Atl.   N.  W.  388,  32  Am.  Rep.  789. 
107,  50  A.  S.  R.  104  and  note ;  Gue-       Note :  50  A.  S.  R.  124. 
lich  V.  ](i[ational   State  Bank,  56   la.       5.  Bailie  v.  Augusta  Savings  Bank, 
434,  9  N.  W.  328,  41  Am.  Rep.  110 ;   95  Ga.  277,  21  S.  E.  717,  51  A,  S.  R. 
Baldwin  v.  Bank  of  Louisiana,  1  La.   74;  Barnard  v.  Coffin,  141  Mass.  37, 
Ann.  13,  45  Am.  Dec.  72;  Commercial   6  N.  E.  364,  55  Am.  Rep.  443;  Brad- 
Bank  V.  Martin,  1  La.  Ann.  344,  45  street  v.  Everson,  72  Pa.  St»  124,  IS 
Am.  Dec.  87;  McKenzie  v.  Nevius,  22  Am.  Rep.  665. 
Me.  138,  38  Am.  Dee.  291;  Barnard  v.       6.  Note:  6  L.R.A.(N.S.)  812. 
CoflBn,  141  Mass.  37,  6  N.  B.  364,  55       7.  Malonie  v.   Jones,  91  Kan.  S15, 
Am.   Rep.   443;   Tiernan  v.   Commer-   139  Pac.  387,  L.R.A.1915A  328. 
cial  Bank,  7  How.  (Miss.)  648,  40  Am.       8.  Cooper  v;  State,  8  Baxt.  (Tenn.) 
Dec.  83;   National   Steamship   Co.   v.   324^  35  Am.  Eep.  704. 
Sheahan,  122  N.  Y.  461,  25  N.  E.  858, 
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change  in  th^  dutiee  of  an  employee  is  a  violation  of  the  contract 
of  employment,  and  the  servant  may  thereupon  consider  the  contract 
as  having  been  violated  by  the  master.*  But  an  action  will  not  lie 
at  the  suit  df  the  employee  against  the  employer  because  of  a  refusal 
of  the  latter  to  give  *be  plaintiff  a  characteor.** 

1&  UtilimtlDif  of  Knphrfee^  Servic68.--^A8  a  general  rule,  it  may 
be  assumed  that  persons  who  hire  servants  for  a  specified  term  and 
for  a  specified  compensation,  payable  either  at  intervals  or  at  the 
end  of  the  term,  do  so  with  the  expectation  of  utilizing  their  services 
continuously  during  the  whole  of  the  period.  But  in  the  absence  of 
some  express  stipulation,  or  of  some  special  obligation  arising  out  of 
the  pecuHar  character  of  the  employment,  there  is  clearly  no  reason- 
able gPDund  upon  which  it  can  be  contended  that  a  master  is  bound 
to  provide  work  .for  his  servants  on  all  the  days,  and  during  all  the 
hours  of  thos^  days,  which  fall  within  the  scope  of  the  contract. 
Whether  he  shall  or  shall  n6t  keep  them  actively  eogaged  in  the 
discharge  of  their  duties  is  a  matter  which  depends  solely  upon  his 
own  volition,  and  is  ordinarily  determined  upon  purely  financial 
considerations,  according  as  he  deenis  their  services  01*  their  idle- 
ness to  be  more  conducive  to  his  interests.  The  contingency  ef  being 
confronted  by  such  a  dilemma  is  one  which  every  employer  who 
engages  servants  for  a  definite  period  niay  fairly  be  supposed  to 
take  into  account.  On  the  other  hand,  it  is  justifiable  to  assume  that, 
in  the  great  majority  of  instances,  the  servant's  onlV  motive  in  engag- 
ing himself  is  that  he  may  earn  the  stipulated  compensation.  Usu- 
ally, therefore,  it  is  a  fair  presumption  that  he  did  not  enter  into 
the  contract  upon  the  undei^tandirtg  that  the  master  was  to  be  sub- 
ject to  the  obligation  of  providing  him  with  work,  as  well' as  the 
obligation  of  paying  his  wages.*^  An  exception  to  the  above  rule 
has  been  admitted  in  relation  to  employments  which  are  of  such  a 
nature  that  the  reputation  and  ultimate  financial  interests  of  the 
employee  will  suffer  detriment  if  he  is  excluded  from  work  for  a 
considerable  time.  In  such  a  case  the  parties  are  deemed  to  have 
contracted  on  the  assumption  that  the  employee  Was  to  be  given  oppor- 
tunities for  the  exercise  of  his  abilities  during  a  reasonable  portion 
of  the  perioct  covered  by  the  Contract.  The  scope  of  this  exception, 
however,  is  extremely  narrow.  Up  to  the  present  time  it  has,  in 
England,  been  admitted  only  for  the  benefit  of  actors  and  other 
public  perforraers.^'    It  seems  unlikely  that  such  exception  will  be 

9.  Cooper  v.  Stronge,  etc.,  Co.,  Ul  B.  663,  70  L.  J.  K.  B.  897,  49  W.  R. 
Minn.  177,  126  N.  W.  641,  20  Ann.  712,  85  L.  T.  N.  S.  222,  17  Times  L. 
Cas.  663;  27  L.R.A.(N.S.)  1011  and  Rep.  645,  2  British  Rul.  Caa.  751  and 
note.  note. 

10.  See  infra,  par.  28.  12.  Note:  2  British  Rul.  Oas.  759. 

11.  Turner  v.  Sawdon  [1901]  2  K. 
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extended  to  any  other  occupations  than  those  in  which  Buceess  dq[>end8 
upon  the  favor  of  the  public  at  large,  and  not  upon  the  opinion  enter- 
tained by  a  circumscribed  class  of  persons  following  a  certain  busi- 
neas.**  The  mere  fa<?t  that  the  employer's  undertaking  is  expressed 
by  the  words  ''retain  and  employ,"  or  "engage  and  employ,"  or  simi- 
lar phraseology,  will  not  justify  the  implication  of  a  promise  on,  his 
part  to  provide  the  employee,  during  the  period  stipulated  for  the 
subsistence  of  the  relation,  with  work  of  the  kind  contemplated  by 
the  agreement.  Such  an  undertaking  may  be  fulfilled  by  merely 
keeping  him  in  the  service. ^"^  In  cases  where  the  amount  of  the 
servant's  renmneration  depends  upon  the  quantity  of  work  actually 
performed  by  him,  the  existence  of  a  duty  on  the  master's  part  to 
furnish  him  during  the  stipulated  term  with  an  opportunity  to  per- 
form at  least  as  much  work  as  will  yield  him  a  reasonable  remunerar 
tion  would  seem  to  be  a  necessary  deduction  from  the  consideration 
that,  upon  any  other  footing,  the  employment  would  be  a  merely 
illusory  arrangement,  into  which  it  may  fairly  be  supposed  that  no 
reasonable  person  would  consent  to  enter.  ^* 

17.  Care  of  Ailing  or  Injured  Employ ee» — The  earUest  expressions 
of  judicial  opinion  on  the  point  seem  to  recognize  an  obligation  on 
the  part  of  the  employer  to  care  for  ailing  and  injured  employees, 
even  to  the  extent  of  providing  them  with  medical  and  surgical 
attendance.^*  And  it  seems  always  to  have  been  the  rule  of  the 
maritime  law  that  a  seaman  who  has  contracted  an  illness  or  received 
an  injury  while  in  the  service  of  his  ship  is  entitled  to  be  cured  at 
the  expense  of  the  ship  and  the  shipowner.*'  But  soon  after  the 
commencement  of  the  nineteenth  century  it  was  definitely  laid  down 
by  the  common  law  courts  as  a  rule  applicable  to  all  descriptions  of 
servants  except  apprentices  that  a  general  obligation  to  provide  medi- 
cal or  surgical  attendance  is  not  an  implied  incident  of  a  contract 
of  hiring,  and  that  the  master  is  not  bound  to  defray  the  expenses 
of  such  attendance  upon  a  servant  who  falls  ill  or  receives  personal 
injuries  in  the  course  of  the  employment,  unless  he  has  expressly 
or  impliedly  agreed  to  do  so.*®  And  so  it  is  held  that  an  employer 
who  merely  summons  a  physician,  and  requests  him  to  care  for  an 
employee  who  has  suddenly  become  ill  while  engaged  in  his  duties, 

13.  Note :  2  British  Rul.  Cas.  763.  ing,  etc.,  Co.,  26  Mont.  76,   66  Pac. 

14.  Note:  2  British  Rul.  Cas.  764.  597,  91  A.  S.  R.  402,  56  L.R.A.  640; 

15.  Note:  2  British  Rul.  Cas.  774.  King  v.  Interstate  Consoi.  St.  R.  Co., 

16.  Notes:  28  L.R.A.  546;  4  L.R.A.  23  R.  I.  583,  51  Atl.  301,  70  L.R.A. 
(N.S.)  50.  924. 

17.  Note:  4  L.R.A.(N.S.)   68.     See  Note:  4  L.R.A.(N.S.)  51. 
Shipping.  See     Physicuns    and     Surgeons. 

18.  Ohio,  etc.,  R.  Co.  v.  Early,  141  As  to  authority  of  agent  to  bind  prin- 
Ind.  73,  40  N.  E.  257,  2S  L.R.A.  546  cipal  by  contract  for  professional 
and  note;  Spelman  v.  Gold  Coin  Min-  services,   see   Principal   and   Aoent. 
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and  has  been  thereby  rendered  incapable  of  acting  for  himself,  is 
noty  in  the  absence  of  an  express  stipulation  between  the  employer 
and  the  employee  that  the  former  diall  furnish  medical  aid  to  the 
latter,  liable  for  the  services  of  the  physician  rendered  under  such 
circumstances.**  Nor  is  the  rule  varied  by  the  fact  that  the  injury 
is  due  to  the  fault  of  the  employer.*®  A  corporation,  the  same  as 
an  individual  employer,  is  under  no  legal  obligation  to  furnish  medi- 
cal aid  and  attendance  to  its  servants  who  may  be  injured  in  the 
course  of  their  employment*  And  according  to  some  authorities 
railroad  corporations  are  under  no  different  obligation  in  this  respect 
from  other  corporations ;  *  but  in  a  few  states  there  seems  to  have 
existed  for  some  time  a  general  opinion  that  railroads  should  furnish 
aid  to  injured  employees.'  It  has  been  said:  "While  a  railroad 
company  is  under  no  legal  obligation  to  furnish  an  employee,  who 
may  receive  injuries  while  engaged  in  the  ser\ice  of  the  company, 
with  medical  or  surgical  assistance,  yet  where  a  day  laborer  or  employee 
has,  by  unforeseen  accident  to  him  while  engaged  in  the  line  of 
his  duty  as  such  employee,  been  rendered  helpless,  the  dictates  of 
humanity^  duty,  and  fair  dealing  would  seem  to  demand  that  it 
should  furnish  medical  assistance.  Of  course,  this  duty  could  not 
rest  upon  the  master  in  ordinary  cases,  in  the  absence  of  a  contract 
to  do  so,  but  should  rest  upon  him  only  in  extraordinary  cases,  where 
immediate  medical  or  surgical  assistance  is  imperatively  required 
to  save  life  or  avoid  further  serious  lK)dily  injury.  This  duty  on  the 
railroad  company  only  arises  out  of  strict  necessity  and  urgent  exi- 
gency, where  immediate  attention  thereto  is  demanded  in  order  to 
save  life  or  prevent  great  injury.  The  duty  arises  with  the  emer- 
gency, and  with  it  expires."  *  A  sufficient  consideration  to  support 
the  express  agreement  of  a  corporation  to  pay  for  medical  attendance 
necessary  to  the  cure  of  its  employee  exists  in  the  fact  that  he  was 
injured  in  the  discharge  of  the  hazardous  duties  of  his  employment* 
18.  Rescue  from  Painful  or  Perilous  Situation. — ^There  is  some  con- 
flict of  opinion  as  to  a  master's  duty  to  his  servant  who  has  fallen 
into  a  painful  or  perilous  position  without  the  former's  fault.  Some 
cases  proceed  on  the  theory  that  when  an  employee  is  placed  in  such 
a  situation  the  master  is  under  no  positive  legal  duty  to  exercise 

19.  Norton  v.  Rourke,  130  Ga.  600,  porate  authority  to  incur  expenses,  see 
61  S.  E.  478,  124  A.  S.  R.  187,  18  Corporations,  vol.  7,  p.  576. 
L.R.A.(N.S.)   173  and  note.  3.  Note:  28  L.R.A.  547. 

20.  Davis  V.  Forbes,  171  Mass.  548,  4.  Ohio,  etc.,  R.  Co.  v.  Early,  141 
51  N.  E.  20,  47  L.R.A.  170.  Ind.  73,  40  N.  E.  257,  28  L.R.A.  546. 

1.  See  Corporations,  vol.  7,  p.  634.       5.  See  Corporations,  vol.  7,  p.  634. 

2.  Bedford  Belt  R.  Co.  v.  McDon-  As  to  right  to  treatment  secured  by 
aid,  17  Ind.  App.  492,  46  N.  E.  1022,  contract,  see  St.  Louis  Southwestern 
60  A.  S.  R.  172 ;  King  v.  Interstate  R.  Co.  v.  Reagan,  79  Ark.  484,  96  S. 
Consol.  St.  R.  Co.,  23  R.  I.  583,  51  W.  168,  7  L.R.A.(N.8.)  997. 

Atl.  301,  70  L.R.A.  924.     As  to  cor- 
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nil  reasonable '  care  and  diligence  to  effect  sueh  eociployee's  apeedy 
release.  Being  in  no  way  responsible  for  the  uufortuaate  occur- 
rence, the  master,  it  is  declared,  cannot  be  said  to  be  guilty  of  a 
tort  for  the  reason  that  he  does  not  promptly  take  active  steps  in 
coming  to  the  rekjue.  The  only  duty  arising  under  auch  eir(»im- 
stances  is  deemed  to  be  one  of  humanity,  and,  for  a  breach  thereof^ 
the  law  does  not  impose  any  liability  •  It  has  been  observed,  how- 
ever, that  those  who  employ  methods  or  instrumentalitiei»  which  are 
naturally  dangerous,  and  are  liable  to  be  the  means  of  causing  injury 
to  the  ignorant  and  unfortunate,  should  be  requiired  to  take  reason- 
able means  to  alleviate  the  suffering  occasioned  by  an  accident, 
although  up  to  that  time  the  master  is  under  no  legal  duty  to  respond 
in  damages.' 

IV.  Duration  and  Termination 

Oenercdly 

19.  Duration  in  Case  of  Indefinite  Hiring. — ^In  determining  the 

duration  of  the  employment  under  a  contract  whcfreby  a  person  is 
hired  or  employed  without  any  agreement  fts  to  the  period  of  service 
or  employment,  regard  must  be  had  to  the  circumstances  of  each 
particular  case.^  Wliere  the  contract  is  in  writing,  the  court,  in  con- 
struing the  instrument,  will  take  into  consideration  the  situation  of 
the  parties,  and  the  objects  they  had  in  view.*  In  case  the  contract 
is  made  with  reference  to  a  general  custom  or  business  usage,  which 
enters  into  and  becomes  a  part  of  the  agreement,  the  contract  is  not, 
of  course,  indefinite  as  to  its  duration  if  such  custom  or  usage  fixes 
the  term  of  the  employment,^®  As  to  the  presumption  to  be  indulged 
where  the  contract  specifies  no  definite  period,  the  courts  are  not  in 
harmony.  In  some  jurisdictions  it  is  presumed  to  be  a  hiring  for 
a  year,  regardless  of  the  nature  of  the  service,  unless  there  is  a 
custom  relating  to  the  subject,  and  it  appears  that  the  contract  was 
made  with  reference  to  the  custom.^^    But  in  a  majority  of  the  states 

6.  Note:  7  L.R.A.(N.S.)   940.  9.  Weidman  v.  United  Cigar  Stores 

7.  Raaaeh  v.  Elite  Laundry  Co.,  98  Co.,  223  Pa.  St.  160,  72  Atl.  377,  132 
Minn.  357,  108  N.  W.  477,  7  L.R.A.  A.  S.  R.  727. 

(N.S.)  940.  10.  Notes:  8  Ann,  Cas.  281;  Ann. 

B.  Norton  v.  OoweU,  65  Md.  359,  4  Ca«.  19L3D  218. 
AtL  408,  57  Am.  Rep.  331;  Gould  ▼.       11.  Heidlebei^  v.  Lynn,  5  Whart. 
McCrae,  14  Ont.  L,  Rep.  194,  8  Ann.   (Pa.)  430,  34  Am.  Dec.  560.    See  dic- 
Cas.  279  and  note.  turn  in  Watson  v.  Giigino,  ^04  N,  T. 

Note:  Ann.  Cas*  1913D  218.  535,  98  N.  E.  18,  Ann.  Cas.  1913D 

.     As  to  duration  of  contracts  general-  215,  39  L.R.A.(N.S.)  1090. 
ly,  see  Cowtriots,  vol.  6,  p.  894.  Note :  Ann.  Cas.  1913D  218. 
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to-day  sueh  a  contract  iA  deeined  to  be  a  hiring  at  will  *-  and  tlie 
burden  of  proving  the  contrary  must  be  borne  by  the  party  who 
asserts  tiiat  the  employee  is  Migaged  •  for  a  definite  period.^'  The 
circumstance  of  agreeing  on  weekly,  monthly,  quarterly,  or  half- 
yearly  payments  of  wages  may  be  sufficient  of  itself  to  create  the 
presumption  of  a  hiring  for  the  period  covered  by  each  payment.** 
And  so  it  has  been  held  quite  uniformly  that  a  hiring  at  a  specified 
sum  per  month  imports  an  engagement  by  the  month.**  In  case 
of  a  hiring  at  a  specified  sum  per  year,  however,  the  courts  are  dis- 
agreed, some  holding  that  the  circumstanee  imports  a  hiring  for  a 
year,**  and  others  to  the  contrary.*'  Perhaps  the  drift  of  modern 
judicial  thought  is  in  the  direction  of  holding  that  in  case  of  a  hid- 
ing at  so  much  per  week,  month  or  your,  no  presumption  attaches 
that  the  hiring  is  for  a  day  even,  but  that  it  is  only  a  hiring  at  a 
fixed  rate  for  whatever  time  the  party  may  serve,  so  that  the  con- 
tract of  employment  may  be  ended  at  any  time  by  either  party  with- 
out notice  where  there  is  no  settled  usage  or  custom  to  the  contrary. •• 
It  has  been  held  that  an  intention  on  the  part  of  the  parties  to 
continue  a  service  for  a  year  may  be  inferred  when  the  year's  serv- 
ice is  to  determine  the  right  of  the  employee  to  the  stipulated  salarj-, 
and  that  this  view  is  strengthened  by  an  ascreement  that  the  employer 
is  to  reserve  a  specified  sum  until  the  ertd  of  the  year  as  a  guaranty 
that  the  employee  shall  perform  liis  part  of  the  contract.** 

20,  Agreement  for  •'Permanent*'  Employment, — In  case  the  parties 
to  a  contract  of  service  expressly  agree  that  the  employment  shall 
be  "permanent,"  *•  the  law  implies,  not  that  the  engagement  shall 
be  continuous  or  for  any  definite  period,  but  that  the  term  being 
indefinite  the  hiring  is  merely  at  will.*  Accordingly,  where  an  em- 
ployer agrees  that  the  employment  shall  be  permanent  as  long  as  the 
employee  desires  to  make  it  so,  in  consideration  of  the  latter's  using 
his  best  efforts  to  extend  the  business,  it  is  held  that  such  agreement 

12.  Resener  v.   Watts,   73   W.   Va.   show  a  diifferent  intention.    Ann.  Cas. 
342,  80   S.  E.  839,  61  L.R.A.(N.S.)    1W3D  &19  note. 

629.  17.  Note:  8  Ann.  Cas.  282. 

Notes:  8  Anu.  Cas.  281;  Ami.  Ca».  18.  Reaener  v.   WatCs,   73  W.  Va. 

1913D  218.  342,  80  S.  E.  839,  51   L.R.A.(N.S.) 

13.  Notes:  8  Ann.  Cas.  281;  Aim.  ,629  and  note. 

Cas.  1913D  218.  .    Kkrte:  Ann.  Cas.  lfil3D  219. 

14.  See  dictum  in   Watson  ▼.  Gu-       19.  Note:  8  Ann-  Cas.  283. 

gino,  204  N.  Y.  635,  98  N.  E.  18,  Ann.  20,  As  to  validity  of  agreement,  see 

Cas.  1913D216,  39  L.R.A.(N.S.)  1090.  aapia,  par.   4.     As   to   damages   for 

Note :  8  Ann.  Cas.  281.  wrongful  discharge,  see  infra,  par.  33- 

16.  Note:  8  Ann.  Cas.  281.  40. 

11  Laddell    v.    Chidester,    84    Ala.  1.  Sullivan  v.  Detroit,  «tc.,  R.  Co., 

608,  4  So.  426,  5  A.  S.  R.  387.  136  Mich,  861,  98  N.  W.  739,  lOfr'  A. 

Note :  8  Ann.  Cas.  282.  S.  R.  403^  64  L.R.A.  673. 

But  the  f a<9ts  And  ciTCttmstancea  may  Note :  8  Ann.  Cas:  288.- 
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does  not  mean  that  the  employment  shall-  be  for  life,  or  for  any 
fixed  or  certain  period,  but  only  that  it  shall  continue  indefinitely, 
and  until  one  or  the  other  of  the  parties  shall  wish  for  dome  good 
reason  to  sever  the  relation.*  Under  some  circumstances,  however, 
'^permanent"  employment  will  be  held  to  contemplate  a  continuous 
engagement  *  to  endure  as  long  as  the  employer  shall  be  engaged  in 
business  and  have  work  for  the  employee  to  do  and  the  latter  shall 
perform  the  service  satisfactorily.*  This  seems  to  be  the  established 
rule  in  case  the  employee  purchases  the  employment  with  a  valu- 
able consideration  outside  the  services  which  he  renders  from  day 
to  day.*  Not  infrequently  contracts  by  railroad  companies  to  fur- 
nish "steady  and  permanent"  employment  to  employees  in  consid- 
eration of  the  relinquishment  of  claims  by  the  employees  against  the 
companies  have  been  construed  to  show  an  a^;reement  on  the  part  of 
the  company  to  furnish  the  employee  with  employment  as  long  as 
the  latter  is  able,  ready,  and  willing  to  perform  such  services  as  the 
company  may  have  for  him  to  perform.*  The  fact  that  the  employee 
has  a  right  to  quit  work  at  his  option  does  not  give  the  employer 
a  reciprocal  right  to  terminate  the  contract  at  pleasure,  since  tlie 
employee,  by  releasing  his  claim,  has  paid  a  valuable  consideration 
for  the  option.' 

21.  Termination  by  Voluntary  Act  of  Party. — The  employer  enjoys 
the  absolute  right  of  dismissing  his  employee  without  cause,®  though, 
of  course,  he  subjects  himself  to  liability  in  damage?  in  ease  the 
dismissal  is  in  violation  of  the  contract  of  service.*  In  America,  at 
any  rate,  the  employee  is  on  a  plane  with  the  employer  in  this 
respect.  Every  workman  may  quit  the  service  of  his  employer  at 
will.  This  right  cannot  be  abridged  or  taken  aw^ay  by  any  act  of 
the  legislature,  nor  is  it  subject  to  any  control  by  the  courts,  it  being 
guaranteed  to  every  person  under  the  jurisdiction  of  our  government 
bv  the  thirteenth  amendment  to  the  federal  constitution,  which 
declares  that  involuntary  servitude,  except  as  a  punishment  for  crime, 
shall  not  exist  within  the  United  States  or  any  place  subject  to  their 
jurisdiction.*®     Whether  in  any  particular  case  the  employee  may 

2.  Lord  V.  Goldberg,  81  Cal.  596,  22  A.  S.  R.  826,  56  L.R.A.  170. 

Pac.  112(5,  16  A.  S.  R.  82.  8.  Derosia  v.  Perland,  83  Vt.  372, 

3.  Sullivan  v.  Detroit,  etc.,  R.  Co.,  76  Atl.  153,  138  A.  S.  R.  1092,  28 
135  Mich.  661,  98  N.  W.  766,  106  A.   L.R.A.(N.S.)  577. 

S.  R.  403,  64  L.R.A.  673.  9.  See  infra,  par.  33-40. 

4.  Camig  v.  Carr,  167  Ma&s.  544,  10.  Kemp  v.  Division  No.  241 
46  N.  E.  117,  57  A.  8.  R.  488,  36  Amalgramated  Ass'n  of  St.,  etc.,  R. 
L.R.A.  512.  Employees,  255  111.  213,  99  N.  W.  389, 

Note:  8  Ann.  Cas.  283.  Ann.  Cas.  1913D  347;  Walsh  v.  Fisher, 

5.  Note :  8  Ann.  Cas.  283.  102  Wis.  172,  78  N.  W.  437,  72  A.  S. 

6.  Note :  8  Ann.  Cas.  283.  R.  865,  43  L.R.A.  810  (quitting  work 

7.  Rhoades  v.  Chesapeake,  etc.,  R.  from  fear  of  strikers).  See  Labor^ 
Co.,  49  W.  Va.  494,  39  S.  E.  209,  87  voL  16,  p.  414  et  seq.,  434, 
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be  discharged  without  liability  depends  upon  the  express  and  implied 
terms  of  the  contract.**  If  no  period  of  serviee  has  been  agreed 
upon,  either  party  may  terminate  the  emplojTnent  at  will  and  with- 
out cause.**  In  such  case  it  is  no  breach  of  contract  to  refuse  to 
receive  further  services,  and  the  refusal  to  accept  any  at  all  will 
entitle  the  employee  to  nominal  damages  only.**  Where,  however, 
the  contract  of  employment  is  special  for  a  definite  period  the  em- 
ployer may  not  terminate  it  before  the  end  of  the  stipulated  time ;  ** 
and  it  is  not  competent  for  him  to  prove  a  custom  or  usage  permitting 
him  to  do  so.*' 

22.  Notice  of  Intentioii  to  Terminate  Service. — ^It  is  reasonable  to 
require  that  employees  shall  give  their  employers  a  certain  numbex 
of  day?'  notice  before  leaving  their  service.  It  has  been  held  to  be 
reasonable  to  require  such  notice  and  to  provide  that  if  the  notice 
is  not  given,  the  employee  shall  forfeit  all  wages  then  due  him.** 
The  reasonableness  of  the  requirement  is  especially  plain  in  the  case 
of  manufacturing  corporations  which  frequently  .make  large  con- 
tracts for  goods  to  be  delivered  at  a  specified  time.  In  order  to  comply 
with  these  contracts  it  is  necessary  for  them  to  keep  the  requisite 
number  of  employees  in  their  service.  If  employees  were  allowed 
to  leave  their  employment  without  ^ving  any  notice,  it  would  in 
many  ca<?es  be  impossible  for  the  employers  to  fill  their  places  in 
time  to  complete  the  goods  according  to  the  contracts  made  for  their 
delivery.  With  six  days'  notice  of  the  intention  of  an  employee 
to  leave,  the  employer  would  have  a  reasonable  time  to  fill  his  place.*' 
Where  the  contract  leaves  the  employee  free  to  terminate  his  engage- 
ment on  reasonable  or  specified  notice,  a  like  right  will  be  deemed 

11.  Walker  v.  John  Haneoek  Mnt.  Gould  v.  McCrae,  14  Ont.  L.  Rep.  194, 
Life  Ins.  Co.,  80  K.  J.  L.  342,  79  Atl.   8  AnH.  Cas.  279. 

354,  Ann.  Cas.  1912A  526,  35  L.R.A.       13.  St     Louis,     etc.,     R.     Co.     v. 
(N.S.)   153.  Mathews,  64  Ark.  398,  42  S.  W.  902, 

12.  St.  Louis,  etc.,  B.  Co.  v.  39  L.B.A.  467;  East  Line,  etc.,  R.  Co. 
Mathews,  64  Ark.  398,  42  S.  W.  902,  v.  Scott,  72  Tex.  70,  10  S.  W.  99,  13 
39  L.R. A.   467 ;   In   re  McPhee,   156  A.  S.  R.  758. 

Cal.   335,    104   Pac.    455,   Ann.    Cas.  14.  Moss  v.  Decatur  Land  Improve- 

1913E  899 ;  Louisville,  etc.,  R.  Co.  ▼.  ment,  etc.,  Co.,  93  Ala.  269,  9  So.  188, 

Offutt,  99  Ky.  427,  36  S.  W.  181,  69  30  A.  S.  R.  55;  Standard  Oil  Co.  v. 

A.  S.  R.  467;  Hudson  v.  Cincinnati,  Gilbert,  84  Ga.   714,   11   S.   E.   491, 

etc.,  R.  Co.,  152  Ky.  711,  154  S.  W.  8  L.R.A.  410;  Douglass  v.  Merchants 

47,  Ann.   Cas.  1915B  98,  45  L.R.A.  Ins.   Co.,  118  N.   T.  484,  23  N.   E. 

(N.S.)  184^  Hathaway  v.  Bennett,  10  806,  7  L.R.A.  822. 

N.  Y.  108,  61  Am.  Dec.  739 ;  Watson  15.  Baltimore  Base  Ball,  etc.,  Co.  v. 

V.  Gugino,  204  N.  Y.  535,  98  N.  E.  18,  Pickett,  78  Md.  375,  28  Atl.  279,  44 

Ann.  Cas.  1913D  215  and  note;  Cur-  A.  S»  R.  304,  22  L.R.A.  690. 

Tier  V.  W.  M.  Ritter  Lumber  Co.,  160  16.  See  infta,  par.  50. 

N.  C.  694,  64  S.  E.  763,  134  A.  S.  R.  17.  WiUis  v.  Muscogee  Mfg.  Co.,  120 

955;  Bowman  v.  Bradley,  151  Pa.  St.  Ga.  597,  48  6.  E.  177, 1  Ann.  Cas.  472. 
351,   24    AU.   1062,    17    L.R.A.   213; 
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io  be  conferred  on  the  employer  unices  the  contract  contain  specific 
provisions  to  the  contrary.** 

23.  Agreement  to  Perform  Services  to  ^'Satisfactioa^'  of  Emplpyer. — 
A  contract  by  which  one  party  agrees  to  employ  another  as  long  as 
the  services  are  "satisfactory,"  but  without  any  stipulation  by  the 
employee  to  servo  for  any  particular  length  of  time,  lacks  mutuality 
as  to  the  duration  of  the  employment,  and  the  employer  may  there- 
fore terminate  it  at  any  time.*'  And  as  a  general  pule,  though  a 
contract  of  employment  is  for  a  definite  term,  if  it  provides  that  the 
services  are  to  be  performed  to  the  satisfaction  of  the  employer,  it 
may  be  terminated  by  him'  aiany  tiitfe;  if  4u9  i»  g^o^,  faith,  becomes 
dissatisfied  With  the  services  of  the  employee,  though  no  real  or  sub- 
stantial grounds  for  dissatisfaction  exist,***  The  eoupl^yer  is  the  sole 
judge  as  to  whether  the  services  are  satisfactory/  and  tb^  court  can- 
not substitute  its  judgment  as  to  the  reasonat^eneas  of  the  grounds 
of  dissatisfaction.*  While  it  is  not  essential  to  the  right  to  did- 
charge  that  the  employer  should  have  any  real  or  substantial  ground 
for  dissatisfaction,  he  mu»t  act  honestly  and  in  gopd  faith**  The 
dissatisfaction  must  be  real  and  not  pretcfnded;  '  it  must  not  be 
capricious  or  mercenary,  nor  result  from  a  dishonest  design  to  be 
dissatisfied  in  any  ev6nt.*  Wher©  a  person  who  had  been  en[iployed 
for  so  long  as  his  services  should  prove  satisfactory  to  his  employer 
is  laid  oflF  for  some  reason  other  than  a  dissatisfaction  with  hia  service, 

18.  Newhall  v.  Journal  Printing  Co.^  196  Jll.  221,  63  N.  E.  683,  89  A.  S.  R. 
105  Minn.  44,  117  N.  W.  .228,  20.  317;  Corean  v.  George  P.  Lee  Coal 
LJR.A,(N.S.)   899.  Co.,  218  Pa.' St.  386,  67  Atl.  666,  190 

19.  Price  v.  Western  Loan,  eltc,  Co.,  A.  8.  R.  891,'  11  Ann.  Cas.  838. 

35  Utah.  379,  100  Pac.  677,  19  Ann.  Notes:    12    L.R.A.(N.S.)    406;    11 

Cas.  589.  Ann.  Cas*  840. 

20.  Mackenzie  v.  Minis,  132  Ga.  2.  Snx  v.  Detroit^  etc.,  R.  Co.,  125 
323,  63  S.  E.  900,  16  Ann.  Cas.  723,  Mieh.  252,  84  N,  W.  314,  84  A.  S.  R. 
23  L.R.A.(N.S.)  1003;  Kendall  t.  572;  Schraand  v.  Jandorf,  145  Mich. 
West,  196  111.  221,  63  N.  E.  683,  89  A,  .88,  140  N.  W.  996,  Ann..  Cas.  1915A 
S.  R,  317;  Schmand  v.  Jandorf,  175  746,  44  L.R.A.(N.S.)  6g()  and  note. 
Mich.  88,  140  N.  W.  996,  ■  Ann.  Ca6.  8.  Mackenzie  v.  Minis,  132  Ga.  323, 
1916A  746  and  note,  44  L.B.A.(»i^.)  63  S.  E.  900,  16  A^n.  Cas.  723,  23 
680;  Frary  v.  American  Rubber  Go.,  .L.R.A.(iN.S.)  1003;  Beiaeel  v.  Yermil- 
52  Minn.  264,  53  N.  W.  115ft,  18  ton  Farmers'  Elevated  Co.,  102  Minn. 
L.R.A.  644;  Beissel  t.  Vermillion  229,  113  N.  W.  575,  12  L.R.A.(N.S.) 
Farmers'  Elevator  Co.,  102  Minn.  229,  493  and  note. 

113  N.  W.  575,  12  L.R.A.(N.SO  403  Nojfe:  Ann.  Qis.  L915A  750.  . 
and  note;  Corgan  v.  George  F.  Lee  4.  Mackenzie  v.  Miaia^  132  Ga.  323, 
Coal  Co.,  218  Pa.  St.  386,  67  AtL  655,  63  S.  E.  900,  16  Ann.  Cas.  723,  23 
120  A:  8.  R.  891,  11  Ann.  Cas.  838;  L.R.A.(N,S.)  1003;  Corgan  v.  George 
Corgan  v.  George  F.  Lee  Coal  Co.,  218  F.  Lee  Coal  Co.,  218  Pa-  St.  386,  67 
Pa.  St.  386,  67  Atl.  655.  Atl.  655,  120  A..  S.  R.  891,  11  Ann. 

1.  Mackenzie  v.  Minis,  132  Qsl.  S23,   Cas.  838. 
63  S.  E.  900,  16  Ann.  Caa..  723,  28  .     5.  Note:  Ann,  Cas.  1915A  750. ' 
L.R.A.(N.S.)   1003;  Kendall  v.  West,  ... 
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a  failure  to  employ   him  thereafter  constituteB  a  breach  of  the 
contract.* 

24.  Dieath,  niiiess  or  Ingaitity  of  Either  Party.— It  may  be  stated 
as  a  general  proposition  that  a  contract  for  the  performance  of  per- 
sonal service  is  terminated  by  the  death,'  illness*  or  insanity*  of 
either  employer  or  employee.**  No  doubt  it  is  true  as  a  general  rule 
that  death  does  not  absolve  a  man  from  liability  on  his  contracts.  On 
the  contrary,  his  obligations  must  be  performed  by  his  personal  rep- 
resentatives, or  their  nonperformance  compensated  out  of  his  estate. 
There  is,  however,  an  exception  to  this  rule,  equally  well  established 
at  both  the  civil  and  common  law,  in  the  case  of  contracts  the  perform- 
ance of  which  depends  upon  the  continued  existence  of  a  certain  person 
or  thing.  In  this  case  a  condition  is  implied  that  the  impossibility  of 
performance  arising  from  the  perishing  of  the  person  or  thing  shall 
excuse  the  performance.  The  implication  arises  in  spite  of  the  unqual- 
ified character  of  the  promissory  words,  because,  from  the  nature  of 
the  contract,  it  is  apparent  that  the  parties  contracted  upon  the  basis 
of  the  continued  existence  of  the  particular  person  or  chattel.*'  The 
death,  then,  of  the  employer  puts  an  end.  to  the  contract  of  service 
and  prevents  any  recovery  thereunder  for  services  performed  after 
that  event,  though,  of  course,  if  the  employee  continues  to  render 
services  ha  may  recover  for  their  actual  value.**  Whether  in  case 
of  a  hiring  for  a  definite  period — ^a  year,  ordinarily — the  employee 
may  recover  for  the  proportional  part  preceding  the  death  of  the 
employer  is  a  question  on  which  authorities  have  differed.  The 
common  law  rule  declared  that  there  could  be  no  recovery  except 

6.  Sax  V.  Detroit,  etc.,  R«  Co.,  125  9.  But  the  employer's  insanity  does 
Mich.  252,  84  *N.  W.  314,  84  A.  S.  R.  not  prevent  a  recovery  on  the  con- 
572.  tract  if  his  guardian  recognizes  it  as 

7.  Campbell  v.  Faxon,  73  Kan.  675,  continuing.  Sands  v.  Potter,  165  111. 
85  Pac.  760,  5  L.R.A.(N.S.)  1002  and  397,  46  N.  E.  282,  56  A.  S.  R.  253. 
note;  Lacy  v.  Getman,  119  N.  Y.  109,  10.  It  has  been  held  that  where  the 
23  N.  £.  452, 16  A.  S.  R.  806,  6  L.R.A.  contract  is  not  of  that  nature  whieh 
728;  Terrington  v.  Greene,  7  R.  I.  589,  cfdk  for  some  personal  quality  then 
84  Am.  Dec.  578;  Parker  v.  Maeom-  the  death  of  the  mmter  before  the 
ber,  17  R.  I.  674,  24  Atl.  464, 16  L.R.A.  term  of  service  ends  will  not  termi- 
858;  Cleveland  v.  Williaotis,  29  Tex.  nate  the  eontraet.  Ann.  Cas.  1913E 
204,  94  Am.  Dec.  274;  Mendenhall  v.  904  note. 

Davis,  52  Wash.  169,  100  Pac.  336,  17  11.  Yorrington  v.  Greene,  7  R.  1. 

Ann.  Cas.  179,  21  L.R.A.(N.S.)   914  589,  84  Am.  Dec.  578;  Mwidenhall  v, 

and  note.  Davis,  62  Waeh.  169, 100  Pac.  336, 17 

Notes:   69  L.R.A.  125;   21  L.R.A.  Ann.   Cas.   179   and  note,  21  L.R.A. 

(N.8.)  916,  921;  Ann.  Caa.  1913E  963.  (N.S.)  914. 

As  to  partner's  death,  see  infra,  par.  Notes:   69  L.R.A.  125;  21  L.R.A. 

25.  (N.S.)  924. 

8.  Johnson  v.  Walker,  155  Mass.  See  Contracts,  vol.  6,  p.  1009  ct 
253,  29  N.  E.  522,  31  A.  S.  R.  560.  seq. 

See  CONTRAOTS,  vol.  6,  p.  1011.  12.  Note:  21  L.R.A.(N.S.)   934. 
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upon  full  performance,  but  it  well  may  be  doubted  whether  such  an 
unjust  rule  would  find  recognition  by  an  American  court  at  the 
present  time.**  If  the  parties  stipulate  in  the  oontract  of  employ- 
ment that  the  death  of  the  employer  before  the  expiration  of  the 
term  of  service  is  not  to  tenninate  the  relation,  the  happening  of 
such  event  will  have  no  eCFect  on  the  contract,  and  the  employee  will 
be  entitled  to  recover  his  wages  until  the  term  expires.**  The 
employee  will  also  be  entitled  to  recover  full  wages  where  it  is  appar- 
ent from  the  subject  matter  and  nature  of  the  contract  that  the  pax- 
ties  intended  that  it  should  be  completely  performed,  whether  the 
master  should  die  or  not.**  The  death  of  the  employee  puts  an 
end  to  the  contract  whether  the  service  involves  skill  or  only  common 
labor, *^  and  no  action  may  be  brought  on  the  contract  itself,*'  though 
a  recovery  may  be  had  on  a  quantum  meruit  for  the  services  actually 
performed.*®  When  illness  or  death  has  prevented  a  fulfilment  of 
the  contract  there  may  be  a  recovery  for  the  services  performed  at 
the  rate  specified  in  the  contract,  subject  to  the  right  of  the  employer 
to  reduce  the  same  by  proof  of  the  damages,  if  any,  sustained  by 
him  in  consequence  of  the  employee  not  being  able  to  complete  the 
stipulated  term  of  service.**  An  express  provision  in  the  contract 
with  regard  to  the  payment  of  a  proportionate  part  of  the  agreed 
compensation  in  the  event  of  the  servant's  death  is,  of  course,  con- 
trolling with  regard  to  the  extent  of  the  employer's  liability.**  Again, 
if  the  work  is  continued  with  the  acquiescence  and  approval  of  the 
master  by  some  person  or  persons  acting  professedly  in  behalf  of 
the  servant  and  for  the  benefit  of  his  estate,  a  renewal  of  the  contract 
on  an  altered  footing  should  be  inferred,  and  the  agreed  compensation 
will  be  recoverable  when  it  has  been  completely  performed.*  Where 
the  compensation  is  payable  at  intervals,  the  servant  acquires  a  vested 
right  to  each  of  the  instalments  as  they  fall  due,  and,  as  this  right 
survives,  in  the  event  of  his  death,  to  his  personal  representatives, 

18.  Note:  21  L.B.A.(N.S.)  923,  924.  Under  the  maritime  law,  as  defined 

14.  Note:  Ann.  Cas.  1913E  904.  by  the  ordinances  of  continental  Eu- 

15.  Dnmont  v.  Heighten,  14  Ariz,  rope,  the  personal  representative  of 
25,  123  Pac.  306,  39  L.R.A.(N.S.)  a  deceased  seaman  is  entitled  to  re- 
1187.  cover,  according  to  circumstances,  ei- 

Note:  21  L.R.A.(N.S.)  924.  ther  a  ratable  portion  or  the  whole  of 

16.  In  re  McPhee,  156  Cal.  335,  104   the  stipulated  wages. 

Pac.  455,  Ann.   Cas.   1913E  899  and  Note:  21  L.R.A.(N.S.)  929. 

note;  Lacy  v.  Getman,  119  N.  Y.  109,  19.  Ryan  v.  Dayton,  25  Conn,  188, 

23  N.  E.  452, 16  A.  S.  R.  806,  6  L*R.A.  85  Am.  Dec.  560;  Pixley  v.  Nichols,  B 

728.  la.  106,  74  Am.  Dec.  298;  Lakeman 

17.  Mendenhall  v.  Davis,  52  Wash.  v.  Pollard,  43  Me.  463,  69  Am.  Dec. 
169,  100  Pac.  336,  17  Ann.  Cas.  179,  77 ;  Clark  v.  Gilbert,  26  N.  Y.  279,  84 
21  L.R.A.(N.S.)  259.  Am.  Dec.  189. 

Note:  21  L.R.A.(N.S.)  926.  Note:  17  Ann.  Cas.  183. 

18.  Notes:  21  L.R.A.(N.S.)  926;  17       20.  Note:    21   L.R,A.(N.S.)    929. 
Ann.  Cas.  183.  1.  Note:  21  L.R.A.(N.S.)  928. 
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they  are  entitled  to  recover  any  of  the  instalments  which  are  Btili 
unpaid.' 

25.  Discontintiance  of  Business;  Dissolution  of  Partnership. — ^A 

discontinuance  of  his  business  by  an  employer,  resulting  in  the  dis~ 
missal  of  an  employee  during  the  term  of  the  latter^s  employment, 
constitutes  a  breach  of  the  contract  of  service  and  entitles  the  employee 
to  maint€dn  an  action  for  the  damages  suffered  by  reason  thereof.* 
Accordingly  it  is  held  that  the  lease  by  a  corporate  employer  of  its 
business  plant  for  a  term  exceeding  the  duration  of  the  employment 
contract,  and  the  attempt  to  transfer  such  contract  to  its  lessee,  oper- 
ate as  a  dismissal  of  the  employee  without  cause  and  entitle  him  to 
sue  far  breach  of  contract.^  Again,  the  destruction  of  the  business 
by  fire,  wherefore  it  is  discontinued,  entitles  the  employee  to  recover 
compensation  for  the  balance  of  the  term.^  Where  a  contract  of 
employment  between  a  manufacturer  and  a  workman  provides  that 
the  servant  shall  be  paid  by  piece  work  and  that  he  shall  not  quit 
or  be  discharged  without  giving  or  receiving  notice,  there  is  an 
implied  undertaking  that  when  the  master  terminates  the  employment 
because  of  his  inability  to  run  the  works  at  a  profit,  he  shall  pro- 
vide the  servant  with  a  reasonable  amount  of  work  up  to  the  expira- 
tion of  the  time  specified  in  the  notice  to  quit,  notwithstanding  the 
existence  of  an  alleged  custom  to  the  contrary ;  and  the  measure  of 
damages  for  the  breach  of  such  implied  agreement  is  the  average 
amount  of  the  servant's  earnings  prior  to  the  stoppage  of  the  works.* 
But  the  incorporation  of  the  employer's  business  without  other  change 
does  not  abrogate  the  contract  of  employment,  nor  alter  the  liability 
of  the  parties  one  to  the  other.'  While  the  decisions  are  not  entirely 
harmonious,*  it  seems  plain  that  partners  are  liable  to  employees 
of  the  partnership,  in  case  of  voluntary  dissolution,  for  the  damages 
that  ordinarily  are  deemed  to  result  from  a  breach  of  the  contract 
of  employment;  •  but  that  where  the  dissolution  is  due  to  inevitable 
accident  or  the  act  of  God — death  of  a  partner,  for  example — ^the 
rule  is  otherwise.*^    Where  the  partnership  is  not  dissolved  by  the 

2.  Note:  21  L.RJL.(N.S.)  929.  N.  S.  232,  22  Times  L.  Rep.  682,  2 

3.  White  y.  Lumiexe  North  Ameri-   British   Rul.   Cas.   780,  6   Ann.   Cas. 
can  Co.,  79  Vt.  206,  64  Atl.  1121,  6  230. 

L.R.A.(N.S.)  807  and  note.  7.  Sands  v.  Potter,  165  lU.  397,  46 

Notes:  6  L.R.A.(N.S.)  63;  6  Ann.  N.  E.  282,  56  A.  S.  R.  253. 

Cas.  236.  8.  Note:  21  L.R.A.(N.S.)  919. 

See  Principal  and  Agbnt.  9.  Madden  v.  Jacobs,  52  La.  Ann. 

4.  White  V.  Lumiere  North  Ameri-  2107,  28  So.  225,  50  L.R.A.  827. 

can  Co.,  79  Vt.  206,  64  Ati.  1121,  6  10.  Griggs  v.  Swift,  82  Ga.  392,  9 
L.R.A.(N.S.)  807.  S.  E.  1062,  14  A.  S.  R.  176,  5  L.R.A. 

5.  Madden  v.  Jacobs,  52  La.  Ann.  405. 

2107,  28  So.  225,  50  L.R.A.  827.  Notes:   Ann.   Cas*   1913E   904;   21 

6.  Devonald  v.  Rosser,  [1906]  2  K.  L.R.A.(N.S.)  919. 
B.  728,  75  L.  J.  K.  B.  688,  95  L.  T. 
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death  of  one  of  the  partners,  a  contract  of  employment  previously 
made  with  the  partnership  will  not  be  terminated  by  the  death.  If 
the  sun4ving  partners  in  such  a  case  refuse  to  continue  the  contract 
of  employment  they  are  liable  for  the  breach  thereof.**  Again,  a 
contract  of  employment  by  partners  will  not  be  deemed  to  have  been 
terminated  by  the  death  of  one  of  the  partners,  where  the  business 
goes  on  without  a  break  and  both  parties  seem  to  assume  that  the 
contract  is  not  ended.** 

Voluntary  Discharge 

26.  Generally. — The  right  of  an  employer  to  discharge  his  em- 
ployee and  terminate  the  relation  of  master  and  servant  is  to  be 
determined  with  a  view  to  the  nature  of  the  service,  the  duties  imposed 
upon  the  employee,  and  the  terms  of  the  contract  of  employment.** 
No  doubt  the  employer  in  order  to  justify  a  discharge  must  be  able 
to  show  a  breach  by  the  employee  of  some  express  or  implied  pro- 
vision of  the  contract.**  For  good  cause,  however,  an  employee  may 
be  discharged,**  even  where  the  contract  stipulates  for  the  engage- 
ment of  the  employee  during  the  term  of  his  life.**  If  legal  grounds 
for  discharge  exist,  it  is  immaterial  what  the  motive  actuating  the 
employer  may  be.*^  And  so  it  is  immaterial  whether  the  employer 
knew  of  grounds  which  in  fact  existed  at  the  time  of  discharge ;  not- 
withstanding his  ignorance  he  may  avail  himself  thereof.**  Where, 
however,  the  contract  of  service  requires  notice  to  be  given  of  any 
cause  of  dissatisfaction  on  the  part  of  the  employer,  a  dismissal 
may  not  be  justified  on  grounds  not  stated  in  the  notice  given 
to  the  employee.*'  The  law  will  not  assume  that  a  servant  has  bee© 
derelict  in  duty  from  the  fact  that  his  employer  discharged  him; 
and  the  burden  rests  with  the  employer,  in  an  action  for  damages 

11.  Hughes  V.  Gross,  166  Mass.  61,  Hancock  Mat.  Life  Ins.  Co.,  80  N.  J. 
43  N.  E.  1031,  55  A.  S.  R.  375,  32  L.  342,  79  Atl.  354,  Ann.  Cas.  1912A 
L.R.A.   620.  526,  35  L.R.A.(N.S.)  163. 

Note:  Ann.  Cas.  1913E  904.  16.  Note:  50  L.R.A.(N.S.)  456. 

12.  Hughes  V.  Gross,  166  Mass.  61,  17.  Von  Heyne  v.  Tompkins,  80 
43  N.  E.  1031,  55  A.  S.  R.  375,  32  Minn.  77,  93  N.  W.  901,  5  L.R.A. 
L.R.A.  620.  (N.S.)  524. 

13.  Note:  24L.R.A.(N.S.)  818.  See  18.  Von  Heyne  v.  Tompkins,  89 
supra,  par.  21.  Minn.   77,   93   N.   W.   901,  5  LkR.A. 

14.  Bass  Furnace  Co.  v.  Glasscoek,  (N.S.)  524;  Loos  v.  Geo.  Walter 
82  Ala.  452,  2  So.  315,  60  Am.  Rep.  Brewing  Co.,  145  Wis.  1,  129  N.  W. 
748.  645,  140  A.  S.  R.  1052. 

16.  Union  Labor  Hospital  Ass'n  v.       Note:  17  Eng.  Rul.  Cas.  209. 
Vance  Redwood  Lumber  Co.,  158  Cal.       19.  Hughes  v.  Cross,  166  Mass.  61, 
551,   112   Pac.   886,   33  L.R.A. (N.S.)    43  N.  E.   1031,  55  A.  S.  R.  375,  32 
1034;  Jeter  v.  Penn,  28  La.  Ann.  230,   L.R.A.  620. 
26   Am.    Rep.    98;    Walker   v.    John 
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for  an  alleged  wrongfal  discharge,  to  allege  and  prove  disobedience^ 
misconduct,  incompetence,  or  any  oUier  justification  of  the  dismissal.** 

27.  WaiMr  or  CondonatMn  of  QtmxnAu  of  Dtsdurge. — The  mere 
fact  that  a  considerahle  period  has  elapsed  between  the  commission 
of  a  breach  of  duty  by  an  employee  and  its  discovwy.  by  his  employer, 
although  it  may  be  a  reaaou  in  the  employe's  own  mind  for  not 
insisting  on  his  legal  right  to  dismiss  the  employee,  will  not  of  itself 
preclude  him  from  relying  upon  the  breach  as  a  ground  of  dismissal.* 
The  retention  of  an  employee,  however,  after  the  actual  discovery 
of  an  act  of  misconduct  on  his  part  will,  under  some  circumstances, 
warrant  ttie  inference  that  the  act  has  been  waived  or  condonod,  in 
such  a  sense  as  to  be  no  longer  available  as  a  grotind  of  dismissal.' 
This  rule,  however,  is  subject  to  the  qualification  that  a  master  lias 
a  reasonable  time,  after  ascertaining  that  the  servant  has  broken  his 
contract,  in  which  to  discharge  him — in  other  words,  waiting  a  reason* 
able  time  before  acting  will  not  amount  to  a  waiver  of  his  right^^ 
Again,  if  thwe  has  been  a  repetition  of  offenses  the  employer  has 
a  right  to  take  the  entire  record  into  account/  And  in  case  of  a 
continuing  breach  of  the  contract  there  can  be  no  waiver  or  condona* 
tion  that  will  prevent  the  employer  diachafging  the  en4>loyee  at  any 
time.^  In  any  case  the  presumption  of  waiver  arising  from  lapee 
of  time,  accompanied  by  knowledge  of  the  employee's  delinquency, 
must  give  way  to  evidence  showing  a  contrary  intention,^  the  ques- 
tion ultimately  being  one  for  the  determination  of  the  jury.^ 

28.  Statettoit  of  Orotuiia;  Rtcammea^ation  or  ^'ChiiraGter.''— 
Ordinarily,  an  employer  is  not  bound  to  a^ign  a  reaaon  for  dis- 
charging an  eooployee,  providfid  the  discharge  is  not  a  violation  of 
the  contract  of  employineat.^  Should  he  assign  one  he  is  not  bound 
by  it;  nor  is  he  estopped  to  rely  upon  some  other  or  different  reason 
or  cause,  whether  known  to  him  at  the  time  of  the  discharge,  or  not.* 
In  no  case,  apparently,  will  an  action  lie  in  behalf  of  the  employee 
because  of  a  refusal  of  the  employer  to  give  him  a  "character'*  or 

20.  Riioades  v.  OhMapeake^  ete.,  JL  Notes:  6  L.B.A.(N.S.)  78;  19  Ann. 

Co.,  49  W.  Va.  494,  39  S.  B.  2D9,  *7  Ca*.  877. 

A.  S.  R.  82fi,  56  L.R.A.  170.  3.  Note :  19  AnxL  Cas.  878. 

.    Note:  6L.R.A.(N.S.)  81.  4.  Notes:  8  L.R.A.(N.S.)  1009;  19 

y^    1.  Note:  8  L.R.A.(N.S.)   1004.  Aiw.  Cas.  879. 

2.  Fitzpatrick  Square  Bale  Gixming  §.  Note:  19  Ana.  C^.  878. 

Co.  V.  McLaney,  153  Ala.  586,  44  So.  €.  Note:  19  Ani.  C*s.  878. 

1023,  127  A.  S.  ».  71;  Battenck  Pub.  7.  B.atchelder  y.  Standard  Plunger 

Co.  V.  Whitcomb,  225  111.  605,  80  N.  E.  Elevator  Co.,  227  Pa.  St.  201,  75  Atl. 

247,  8  L.R.A.(N.S.)    1004  and  note;  1090,  19  Ann.  Cfua.  875  and  note. 

Matthews  v.  Industrial  Lumber  Co.,  91  Note:  8  L.R.A.(N.S.)  1007. 

S.  C.  568,  75  8.  E.  170,  Ann.  Cas.  8.  Von    Heytie    v.    Tompkins,    89 

1914A  45,  45  L.R.A.(N.S.)  644;  Bur-  Minn.   77,   93  N.   W.  901,  5  L.R.A. 

dine  V.  Burdine,  98  Va.  515,  36  S.  B,  (N.S.)   524. 

992,  81  A.  S.  R.  741.  9.  See  supra,  par.  26, 
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recommendation  in  case  of  dismissal.^*  When  the  relation  of  em- 
ployer and  employee  has  ceajsed  by  discharge  or  by  quitting  the 
employment,  if  the  employee  has  been  efficient  and  troBtworthy  the 
employer  may  be  under  a  moral  obligation  to  benefit  the  employee 
by  giving  him  a  statement  to  that  effect.  On  the  other  hand,  if  the 
employee  has  been  inefficient  or  untrustworthy  it  may  be  the  employ- 
er's moral  duty  to  furnish  a  prospective  employer,  upon  request  or 
perhaps  without  request,  a  statement  of  these  facta.  But  the  former 
employer  is  under  no  legal  obligation  so  to  do^  either  to  his  ox- 
employee  or  to  the  prospective  employer,^^  and  this,  although  the 
employee  may  be  unable  to  obtain  other  employment  without  a 
"clearance"  or  statement  of  the  record  of  his  service.^*  Indeed,  some 
courts  have  construed  constttutional  limitations  to  forbid  legislation 
providing  that  employers  shall  give  reasons  for  discharging  their 
employees.  "The  public  has  no  interest  in  the  matter,  and  in  neither 
case  can  such  a  duty  be  imposed  as  a  police  regulation,  and  the 
attempt  by  statute  to  impose  the  furnishing  of  such  a  statement  is 
an  interference  with  personal  liberty."  *•  Other  courts,  however,  have 
hesitated  to  declare  such  legislation  unconstitutional.** 
y^29.  Sufficiency  of  Grounds  for  Discharging  Employee. — ^An  em- 
ployer properly  may  refuse  to  continue  in  his  employ  any  person 
who  has  shown  himself  to  be  dishonest,  incompetent,  inefficient,** 
negligent,**  unfaithful  to  the  employer's  interests,*^  or  otherwise  unfit 
for  the  service.  Merely  coming  to  blows  with  another  in  the  employ- 
er's service,  in  the  absence  of  any  showing  of  prejudice  to  the  serv- 
ice, is  not  a  good  cause  for  dismissal  during  the  term.**  And  as  a 
general  rule  sexual  immorality  on  the  part  of  a  servant  does  not 
justify  a  discharge  therefor  unless  such  conduct  is  prejudicial  or  in 

10.  Cleveland,  ete.,  R.  Co.  v.  Jen-  60  Kan.  312,  102  Pao.  450^  133  A.  S. 
Idna,  174  lU.  398,  51  N.  £.  811^  66  A.  E.  213,  18  Ann.  Cas.  346,  23  LJI.A. 
S.  R.  296,  62  L.R.A.  922;  Carrol  v.   (N.S.)  247. 

Bird,  3  Esp.  201,  6  Rev.  Rep.  824,  17  14.  Note :  18  Ann.  Gas.  348. 

Eng.  Rul.  Cas.  245  and  note.  15.  Keedy  v.  Long,  71  Md.  385,  18 

11.  Cleveland,  etc.,  R.  Co.  v.  Jen-  Atl.  704,  5  L.RJL  759;  New  York, 
kins,  174  111.  398,  51  N.  E.  811,  66  A.  etc.,  E.  Co.  v,  Sohaffer,  65  Ohio  St. 
S.  R.  296,  62  L.R.A.  922;  Atchiaon,  414,  62  N.  E.  1036,  87  A.  S.  R.  628, 
etc.,  R.  Co.  V.  Brown,  80  Kan.  312, 102  62  L.R.A.  931.  See  also  Moore  v. 
Pac.  459,  133  A.  S.  R.  213,  18  Ann.  Chicago,  etc.,  R.  Co.,  65  la.  505,  22  N. 
Cas.  346,  23  L.R.A. (N.S.)   247;  New  W.  650,  54  Am.  Rep.  26. 

York,  etc.,  R.  Co.  v.  Schaffer,  65  Ohio  Note:  6  LJl.A.(N.S.)  76. 

St.  414,  62  N.  B.  1036,  87  A.  S.  R.  16.  See  mpra,  par.  13. 

628,  62  L.R.A.  981.  17.  See  sapra,  par.^8.    Engaging  in 

12.  New  York,  etc.,  R.  Co.  v.  Schaf-  a  strike.  New  York,  etc,  R.  Co.  v. 
fer,  65  Ohio  St.  414,  62  N.  E.  1036,  Schaffer,  66  Ohio  St.  414,  62  N.  E. 
87  A.  S.  R.  628,  62  L.R.A.  931.  As  1036,  87  A.  S.  R.  628,  62  L.R.A.  931. 
to  blacklisting,  see  Labor,  vol.  16,  p.  18.  Larkin  v.  Hecksher,  51  N.  J.  L. 
466.  133,  16  Atl,  703,  3  L.R.A.  137. 

13.  Atchison,  etc.,  R.  Co.  v.  Brown, 
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some  way  detrimental  to  the  master's  interests.  The  test  is,  not 
morality  in  the  abstract,  but  whether,  taking  the  nature  of  the  serv- 
ant's employment  into  account,  the  immoral  acts  complained  of  are 
such  as  render  the  servant  incapable  of  performing  the  service  prop- 
erly or  are  calculated  to  injure  the  master's  business,**  The  mere 
fact  of  a  contemplated  marriage,  or  marriage  itself,  will  not  as  matter 
of  law  justify  the  discharge  of  a  woman  who  is  engaged  under  a  con- 
tract as  housekeeper  and  to  render  services  of  a  personal  nature  neces- 
sitating constant  attendance  upon  her  employer.**  ' 

30.  Intoxication  as  Ground  for  Discharge. — There  can  be  no  doubt 
but  what  public  drunkenness  of  any  employee,  while  in  the  service 
of  his  employer,  and  manifesting  itself  in  boisterous  and  disorderly 
conduct,  either  toward  the  employer  or  third  persons,  is  such  mis- 
conduct as  to  constitute  a  violation  of  the  stipulation,  implied  in 
every  contract  of  service,  that  the  employee  will  conduct  himself  with 
such  decency  and  politeness  of  deportment  as  not  to  work  injury  to 
the  business  of  the  employer.*  If  he  is  guilty  of  a  violation  of  this 
implied  covenant  the  employer  properly  may  dismiss  him  from  the 
service  *  The  circumstances  are  of  controlling  importance,  however. 
The  nature  of  the  employment,  the  character  of  the  service,  the  dig- 
nity of  the  employee's  position,  and  the  facts  attending  the  act  of 
intoxication — ^all  must  be  considered.*  In  an  action  by  an  employee 
to  recover  for  his  wrongful  discharge,  evidence  that  after  his  dis- 
charge he  was  frequently  seen  on  the  streets  in  an  intoxicated  con- 
dition is  inadmissible,  in  the  absence  of  any  offer  to  show  that  his 
intoxication  had  become  so  habitual  as  to  affect  his  capacity  to  per- 
form such  services  as  he  had  engaged  to  perform,  or  that  he  had 
actually  lost  an  opportunity  to  obtain  employment  on  account  of 
intoxication.* 

31.  Competing  in  Businesa  with;  Employer.r— Manifestly,  when  a 
servant  becomes  engaged  in  a  business  which  necessarily  renders  him 
a  competitor  and  rival  of  his  master,  no  matter  how  much  or  how 
Uttle  time  and  attention  he  devotes  to  it,  he  has  an  interest  against 
hia  duty  and  may  be  diamiseed.*     It  would  be  monstrous  to  hold 

19.  Note:  17  Ann.  Cas.  360.  So.  418,  Ann.   Cas.  1916 A  1018,  38 
But  in  the  case  of  a  household  serv-  L.K.A.(N.S.)   339  and  note. 

ant  any  acts  will  warrant  a  discharge.  3.  Basa  Furnace  Co.  v.  Glasscock, 
Denham  v.  Patrick,  20  Ont.  L.  Rep.  82  Ala.  452,  2  So.  315,  60  Am.  Bep. 
347,  17  Ann.  Cas.  358  and  note.  748. 

20.  Edgecomb  v.  Buckhout,  146  N.  4.  Hinchclifle  v.  Koontz,  121  Ind. 
Y.  332,  40  N.  E.  991,  28  L.R.A.  816.     422,  23  N.  B.  271, 16  A.  S.  R.  403. 

1.  Bass  Furnace  Co.  v.  Glasscock,  82  6.  Bilz  v.  Powell,  50  Colo.  482,  117 
Ala.  452,  2  So.  315,  60  Am.  Rep.  748.  Pac.  344,  38  L.R.A.(N.S.)  847;  Myers 
See  supra,  par.  8.  v.  Roger  J.   Sullivan  Co.,  166  Mich. 

2.  Bass  Furnace  Co.  v.  Glasscock,  82  193,  131  N.  W.  521,  34  L.R.A.(N.S.) 
Ala.  452,  2  So.  315,  60  Am.  Rep.  748 ;  1217  and  note ;  Dieringer  v.  Meyer,  42 
Willis  V.  Lowery,  101  Miss.  118,  57  Wis.  311,  24  Am.  Rep.  415. 
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that  the  master  is  bound  to  retain  the  servant  in  his  employment  after 
he  has  thus  voluntarily  put  himself  in  an  attitude  hostile  to  his 
master's  interests.*  But  the  mere  planning  by  an  employee  during 
his  contract  of  employment  to  engage  after  the  expiration  thereof 
in  a  competing  business  does  not  justify  his  discharge  as  a  matter 
of  law.^  And  the  organization  during  the  term  of  his  employment 
by  the  manager  of  a  business,  of  a  corporation  to  carry  on  a  rival 
business  after  the  expiration  of  such  term,  and  the  perfecting  of 
arrangements  for  such  business,  have  been  held  not  to  be  ground  for 
his  discharge  from  his  position  of  manager.* 

32.  Diso]i)edie]ice  of  ^ules,  Or4^$  or  Instructions. — ^It  is  funda- 
mental of  the  employee's  duty  that  he  shall  yield  obediemce  to  all 
reasonable  rules,  orders  and  instructions  of  the  employer.*  Dis- 
obedience, as  a  general  rule,  justifies  a  rescission  of  the  contract  of 
service  and  the  peremptory  dismissal  of  the  employee,  whether  the 
disobedience  consists  in  a  disregard  of  the  express  provisions  of  the 
contract,  general  rules  or  instructions,  or  particular  commands.^* 
Kules,  inskuctions  or  commands,  however,  in  order  to  be  the  ground 
for  discharge  on  the  score  of  disobedience  must  be  reasonable  and 
lawful,^^  must  be  known  to  the  eniployee,^^  and  must  pertain  to  the 
duties  which  the  employee  has  engaged  to  discharge.**  Tb^  employer 
has  no  right  to  require  that  the  servant  shall,  either  temporarily  or 
continuously,  engage  in  work  which  is  distinctly  and  manifestly  quite 
outside  the  circle  of  the  duties  incident  to  his  position.  The  question 
whether,  in  any  given  instance,  the  work  is  of  this  description  is 
one  of  fact.**  The  mere  fact,  however,  that  a  reasonable  order  given 
by  an  employer  to  his  employee  is  distasteful  to  the  latter,  and  given 
in  bad  faith,  for  the  purpose  of  getting  rid  of  him,  does  not  justify 

6.  Dieringer  v.  Meyer,  42  Wifl.  Sll«  Teale,  26  8.  C.  238,  60  Am.  Rep.  502; 
24  Am.  Rep.  416.  Lpos  v.  Geo.  Walter  Brewing  Co.,  146 

7.  Myers  v.  Roger  J.  SulHv^n  Co.,  Wis,  1,  129  N.  W.  645,  140  A.  S.  R. 
166   Mich.   193,   131   N.   W.  521,   34  1052. 

L.R.A.(N.S.)  1217  and  note.  11.  Note:  24  L.R.A.(N.8.)   821. 

8.  Myers  v.  Rog^t  J.  gfallivan  Co.,  Reasonableaess  Ib  a  question  of  laiv. 
166  Mich.  193,  131  N.  W.  521,  34  Thomas  v.  Houston,  etc.,  Co.,  146  Ky. 
L.R.A.(N.S.)  1217.  156,  142  S.  W.  214,  Abb.  C^  1913C 

9.  Note:  24  L.R.A.(N.S.)  814.    8e^  185  and  note,  37  L.R.A.(N.S.)  950. 
supra,  par.  9.  12.  Hamilton  t.  Xx>ve,  152  Ind.  641, 

10.  Development  Co.  v.  King,  161  $3  N.  E.  18X,  54  N.  E.  437,  71  A.  S. 
Fed.  91,  88  C.  C.  A.  255,  24  L.B.A.  R.  384. 

(N.S.)  812  and  npte;  Thomas  V.  Hous-  18.  Van   Winkle   v.    Satterfteld*   58 

ton,  etc.,  Co.,  146  Ky.  156,  142  S.  W.  Ark.  617,  25  S.  W.  1113,  23  L.R.A. 

214,  Ann.  Cas.  1913C  185,  37  L.R.A.  853;  Mitchell  v.  Toale,  25  S.  C.  238^60 

(N.S.)  950  and  note;  Von  Heyne  v.  Am.  Rep.  502;  Ixhm  v.  Geo.  Walter 

Tompkins,  89  Minn.  77,  93  N.  W.  901,  Brewing  Co.,  145  Wis.  1,  129  N.  W. 

5    L.R.A.(N.S.)     524;    McGregor    v.  645,  140  A.  S.  R.  1052. 

Harm,  19  N.  D.  599,  125  N.  W.  885,  14.  Note:  24  L.R.A.(N.S.)  822,  825. 
30     L.R.A.(N.S.)     649;     Mitchell     v. 
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a  refusal  to  comply  with  it.**  Again,  an  employee*?  disobedience  in 
order  to  warrant  his  dismissal  must  relate  to  sulistantial  matters,  not 
merely  to  such  as  are  tri\ial  and  unimportant.**  As  a  rule,  however, , 
the  employer  need  not  show  that  the  employee's  act  or  omission  wa^ii 
injurious  to  him  and  that  he  suffered  loss  atid  damage  tberehy.*^ 
Where  the  question  of  the  breach  itself  is  undisputed,  but  the  evi- 
dence leaves  it  in  doubt  as  to  whether  there  was  any  wrohg  intended, 
or  any  real  injury  inflicted,  upon  the  employer's  business,  whether 
it  constituted  reasonable  ground  to  discharge  the  employee  is  always 
a  fact  to  be  found  by  the  jury.**  Even  in  what  is  known  as  menial 
service  not  every  act  of  disobedience  may  be  lawfully  punished  by  the 
penalty  of  dismissal  and  the  serious  consequences  whi<»h  it  entails 
upon  the  servant  put  out  of  place.**  And  there  seems  to  be  no  doubt 
but  what  a  more  exact  compliance  may  reasonably  be  required  from 
servants  of  the  lower  grades  than  from  those  who  occupy  positions 
involving  the  discharge  of  important  and  complex  functions.*^  In 
such  employments  ad  involve  a  higher  order  of  services,  and  Some 
degree  of  discretion  and  judgment,  it  would  s6em  to  be  unreasonable 
to  regard  employees  as  subject  to  the  whim  and  caprice  of  their 
employers  or  as  deprived  of  all  right  of  action  to  such  a  degree  as 
to  be  liable  to  lose  their  places  upon  every  omission  to  obey  orders, 
involving  no  serious  consequences.*  It  Beems  that  in  the  case  of 
employments  of  this  character  a  breach  of  duty  is  not  per  se  a  legal 
justification  for  a  discharge  of  the  employee,  unless  such  breach  evi- 
dences moral  turpitude,  or  the  conduct  is  raanifeBtly  injurious  to 
the  employer's  business.*  There  must  be  something  more  than  a 
conscious  failure  to  obey.*  It  seems  that,  whenever  the  occupation 
of  an  employee  is  of  such  a  nature  that  his  business  interests  and 
reputation  will  suffer  unless  he  is  kept  actively  engaged  in  a  certain 
branch  of  his  work  for  the  greater  part  of  his  time,  he  may  refuse  to 
obey  an  order  which  has  the  effect  of  withdrawing  him  from  that  work 
for  a  considerable  period.  And  whether  this  principle  applies  in  a 
given  case  depends  on  the  facts  in  evidence.^ 

15.  Development  Go.  of  America  v.  26  N.  W.  162,  55  Am.  Rep.  712. 
King,  161  Fed.  91,  88  C.  C.  A.  265,  24       20.  Note:  24  L.K.A.(N.S.)   825. 
Lil.A.(N.S.)  812.  1.  Shaver  v.  Ingham,  58  Mich.  649^ 

16.  Hamitton  v.  Love,  152  Ind  641,  26  N.  W.  162,  55  Am.  Rep.  712. 
53  N.  E.  181,  54  N.  E.  437,  71  A.  &       Note:  24  L.B.A.(N.S.)  823. 

R.  384.  8<  Looe  v.  Geo,  Walter  Brewing  Cc^ 

Note:  24  L.R.A.(N.S.)  821,  825.  145  Wis.  1,  129  N.  W.  645,  140  A.  S. 

17.  Note:  24  L.R.A.(N.S.)  823.  R.  1068. 

18.  Ijoos   v.    Geo.   Walter   Brewing  S.  Shaver  v.  Ingham,  68  Mich.  649, 
Co.,  145  Wis.  1,  129  N.  W.  645,  140  26  N.  W.  162,  55  Am.  Rep.  712. 

A.  S.  R.  1052.  4.  Note:  24  L.R.A.(N.8.)   828. 

19.  Shaver  v.  Ingham,  58  Mich.  649, 
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Remedies  for  Wrongful  Discharge 

33.  Remedies  Available  to  Employee. — ^If  an  employee  is  dis- 
charged in  violation  of  his  contract  of  employment  there  can  be  no 
doubt  but  what  he  has  a  right  of  action  against  the  employer  for  the 
wrongful  discharge,*  though  the  authorities  are  far  from  being  har- 
monious as  to  the  extent  of  the  right  of  compensation..*  Ordinar 
rily  it  is  said  that  an  employee  who  has  been  discharged  before  the 
end  of  the  term  may  avciil  himself  of  two  remedies:  He  may  treat 
the  contract  as  rescinded  and  sue  on  a  quantimi  meruit  for  the  value 
of  the  services  actually  performed ; '  or  he  may  bring  his  action 
of  damages  for  breach  of  the  contract  of  hiring.*  A  complaint  which 
alleges  a  contract  of  employment  between  the  plaintiff  and  the  defend- 
ant, and  the  rendering  of  services  and  the  expenditure  of  money 
under  it,  and  that  the  plaintiff  was  wrongfully  discharged,  and  the 
value  of  his  services  rendered,  and  the  amount  of  his  money  expended, 
presents,  it  has  been  held,  a  cause  of  action  in  quantum  meruit.* 
But  an  action  is  for  the  breach  of  a  contract  of  employment  rather 
than  for  wages,  where  a  special  count  in  the  declaration  sets  out  the 

5.  Webster  v.  Wade,  19   Cal.  291,  A.  S.  R.  1092,  28  L.R.A.(N.S.)  577; 

79  Am.  Dec.  218;  Dugan  v.  Anderson,  Walsh  v.  Fisher,  102  Wis.  172,  78  N. 
36  Md.  567,  11  Am.  Rep.  509 ;  Walker  W.  437,  72  A.  S.  R.  865,  43  L.R.A. 
V.  John  Hancock  Mut.  Life  Ins.  Co.,  810;  Zwolajiek  v.  Baker  Mfg.  Ck>.,  150 

80  N.  J.  L.  342,  79  Atl.  354,  Ann.  Caa.  Wis.  517,  137  N.  W.  769,  Ann.  Cas. 
1912A    526,    35    L.R.A.(N.S.)     153;  1914A  793,  44  L.R.A.(N.S.)  1214. 
McKellop  V.  Dewitz,  42  Okla.  220,  140  Notes:  43  Am.  Dec.  205;  24  L.R.A. 
Pac.  1161,  52  L.R.A.(N.S.)  265;  Ho^  232;  5  L.R.A.(N.S.)  585. 

way  V.  Going-Northrup  Co.,  24  Wash.  8.  Strauss  v.  Meertief,  64  Ala.  299, 
88,  64  Pac.  135,  85  A.  S.  R.  942,  6  38  Am,  R^p.  8;  Liddell  v.  Chidestcr, 
L.R.A.(N.S.)  49  and  note.  84  Ala.  508,  4  So.  426,  5  A.  S.  R.  387; 
Note :  24  L.R. A.  231.  Rieha^son  v.  Eagle  Machine  Works, 
As  to  disohai^  for  came,  see  infra,  78  Ind.  422,  41  Am.  Rep.  584;  Ham- 
par.  54.  ilton  V.  Love,  152  Ind  641,  53  N.  E. 

6.  Note:  24  L.R.A.  23L  See  Con-  181,  54  N.  E.  437,  71  A.  S.  R.  384; 
TRACTS,  vol.  6,  p.  977.  Pennsylvania    Co.    v.    Dolan,    6    Ind. 

7.  Davidson  v.  Langhlin,  138  Cal.  App.  109,  32  N.  B.  802,  51  A.  S.  R. 
320,  71  Pac.  345,  5  L.R.A.(N.S.)  579  289;  Hull  v.  Aplington  Independent 
and  note;  Angle  v.  Hanna,  22  111.  429,  School  Dist.,  82  la.  686,  46  N.  W. 
74  Am.  Dec.  161 ;  Richardson  V.  Eagle  1053,  10  LJl.A.  273;  Olmstead  v. 
Mach.  Works,  78  Ind.  422,  41  Am.  Batch,  78  Md.  132,  27  Atl.  501,  44  A. 
Rep.  584;  Durkee  ▼.  Gunn,  41  Kan.  S.  R.  273,  22  L.R.A.  74;  Booge  v.  Paci- 
496,  21  Pac.  637,  13  A.  S.  R.  300;  fie  R.  Co.,  33  Mo.  212,  82  Am.  Dec. 
Keedy  V.  Long,  71  Md.  385, 18  Atl.  704,  160;  Derosia  v.  Perland,  83  Vt.  372, 
5  L.R.A.  769  and  note;  Booge  V.  Pacific  76  Atl.  153,  138  A.  S.  R.  1092,  28 
R.  R.,  33  Mo.  212,  82  Am.  Dec.  160;  L.R.A. (N.S.)  577. 

Glover  v.  Henderson,  120  Mo.  367,  25  Notes :  43  Am.  Dec.  205 ;  6  L.R. A. 

S.  W.  175,  41  A.  S.  R.  695;  Britton  (N.S.)  49,51  (treating  in  full  the  rem- 

V.  Turner,  6  N.  H.  481,  26  Am.  Dec.  edy  by  action  for  breach  of  contract). 

713;  Libhart  v.  Wood,  1  Watts  &  S.  9.  Glover   v.    Henderson,    120    Mo. 

(Pa.)  265,  27  Am.  Dec.  461;  Derosia  367,  25  S.  W.  175,  41  A.  S.  R.  696. 
V.  Ferland,  82  Vt.  372,  76  Atl.  153, 138 
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contract  and  it»  breach,  and  a  bill  of  partaculars  is  filed  with  an  item 
of  damages  claimed  for  ihe  breach.^^ 

34.  Amovnt  irf  IleeoTery  lor  Breach  of  Contract. — The  many  cases 
passing  upon  the  elements  of  damages  are  far  from  being  harmonious 
except  upon  the  general  principles  of  the  law  of  damages.^*  Broadly 
speaking  the  employee  is  entitled  to  recover  the  actual  loss  or  dam- 
age sustained  by  him  on  account  of  the  employer's  breach  of  the 
contract.**  In  addition  to  wages  or  salary  for  the  period  during 
which  he  has  served,  the  employee  is  entitled  to  be  compensated  for 
the  loss  of  the  benefit  of  the  contract.**  The  measure  of  recovery 
generally  and  primarily — or  *'prima  facie"  as  many  cases  put  it- 
is  the  contract  price,  salary  or  wages  for  the  unexpired  part  of  the 
term.**  And  the  burden  is  upon  the  defendant  to  rebut  this  pre- 
sumption by  proof  that  the  damages  sustained  were  actually  less.** 
If,  for  example,  the  defendant  contends  in  mitigation  of  damages 
that  the  plaintiflP  was  actually  engaged  in  other  profitable  service 
during  the  term,  or  that  such  employment  was  offered  to  him  and 
rejected,  the  burden  of  proof  is  upon  him.**  Where  a  contract  of 
employment  is  such  that  the  employer  assumes  the  payment  of  the 
personal  expenses  of  the  employee  while  engaged  in  its  perform- 
ance, the  employee,  upon  being  wrongfully  discharged,  and  thus 
compelled  to  pay  such  expenses  himself,  is  entitled  to  be  reimbursed 
as  to  this  Injury,  as  well  as  to  any  other  loss  resulting  from  the 
discharge.*^  In  a  proper  case  interest  may  be  allowed  in  addition 
to  the  amount  of  the  plaintiflF's  salary  or  wages.**  Where  the  con- 
tract of  employment  expressly  specifies  that  the  employer  may  termi- 
nate the  service  at  any  time  upon  giving  notice,  a  recovery  is  limited 
to  the  notice  period.**    Ultimately,  in  most  cases,  the  amoimt  of  the 

10.  Webb  V.  Depew,  162  Mich.  698,  R.  359;  LouisviUe,  etc.,  R.  Co.  v.  Of- 
116  N.  W.  660,  125  A.  S.  R.  431,  16  futt,  99  Ky.  427,  36  S.  W.  ISl,  59  A. 
L.R.A.(N.S.)  813.  S.  R.  467;  Hunt  v.  Crane,  33  Miss. 

11.  Note:  6  LJi.A.(N.S.)  88  et  seq.  669,  69  Am.  Dec.  381;  Costigan  v.  Mo- 
See  DaiuhOM,  voL  8,  p.  414.  hawk,  etc.,  R.  Co.,  2  Denio   (N.  Y.) 

12.  Millar  v.  Ooddard,  .34  Me.  102,  609,  43  Am.  Dec.  758;  King  v.  Steiren, 
56  Am.  Deo.  638;  Larkin  v.  Hedcsher,  44  Pa.  St.  99,  84  Am.  Dec.  419;  Emery 
51  N.  J.  K  133, 16  AU.  703,  3  L.R.A.  v.  Steckel,  126  Pa.  Si  171,  71  Atl.  601, 
137  and  note.  12  A.  S.  R.  857 ;  Byrd  v.  Boyd,  4  Me- 

Notes:  43  Am.  Dec  210;  5  L.R;A.  Cord  L.  (S.  C.)  246, 17  Am.  Dec.  740. 

(N.6.>436;6Ii.RjL(K.S.)  84.  Notes:  43  Am.  Dec.  209;  6  L.RA.. 

See  also  Shippimo.  (N.S.)  82. 

13.  Notes:  6  L.RA.  762;  6  L.R.A«  15.  Gates  v.  School  District,  57  Ark. 
(N.S.)  84.  370,  21  S.  W.  1060,  38  A.  S.  R.  249. 

14.  MoflS   T.    Decatur    Land    Imp.,  16.  King  v.  Steiren,  44  Pa.  St.  99, 
etc.,  Co.,  93  Ala.  269,  9  So.  186,  30  84  Am.  Dec.  419.    See  infra,  par.  38. 
A.   S.   R.   56  and  note;   Webster   v.  17.  Note:  6  L.R.A.(N.S.)   90. 
Wade,  19  CaJ.  2ftl,  79  Am.  Dec.  218;  18.  Note:  6  L.R.A.(N.S.)  91. 

Cox  T.  Bearden,  84  Qa.  304,  20  A.  S.       19.  Note:  6  LlR.A.(N.S.)  116. 
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damages  is  a  question  for  the  jury's  determination  with  a  Tiew  to 
all  of  the  facts  and  circumstances  of  the  case.^® 

35.  Time  of  Commendng  Suit  as  Affecting  Reeovcry.-«-No  doubt 
the  wrongfully  discharged  employee  may  immediately  bring  his  action 
against  the  employer,  without  waiting  until  the  expiration  of  the 
time  specified  in  the  contract  of  service,*  whether  he  claims  to  recover 
for  the  value  of  the  services  rendered,*  or  whethet  he  demands  dam- 
ages for  a  breach  of  the  contract.*  According  to  what  appears  to 
be  the  prevailing  view  the  measure  of  damages  is  the  same  in  either 
case — in  other  words,  full  damages  may  be  recovered  if  the  action 
is  instituted  without  waiting  until  the  expiration  of  the  term  * — but 
there  are  decisions  suggesting  a  different  rule,*  and  the  constructive 
service  doctrine  permits  successive  actions  in  case  the  contract  speci- 
fies that  wages  or  salary  shall  be  paid  in  instalments.*  Where  the 
action  is  commenced  during  the  term  contracted  for,  but  the  trial 
occurs  after  the  expiration  of  the  term,  tire  employee  is  entitled  to 
recover  the  same  damages  that  he  would  have  been  entitled  to  recover 
had  the  action  been  commenced  after  the  expiratioti  of  the  term.' 

36.  Prospective  Profits  or  Damages  as  Element  of  Recovery.— 
Prospective  profits  may  be  recovered  as  damages  for  breach  of  a  con- 
tract of  employment  by  which  the  employee  was  to  have  as  compen- 
sation a  part  of  the  profits  of  the  business  in  which  he  was  employed.* 
Very  obviously,  an  employee  who  has  been  promised  a  share  of  the 
profits  of  the  business  in  case  he  renders  continuous  service  for  a 
specified  time  cannot  be  deprived  of  his  right  thereto  by  a  dis* 
charge  without  cause  one  day  before  the  expiration  of  the  required 
period.*  Somewhat  similar  to  profit  sharing  agreements  are  agree- 
ments under  which  a  bonus  is  promised  to  the  employee  on  the  com- 
pletion of  a  specified  term  of  service.  It  is  generally  h^d  in  such 
cases  that  the  employee,  on  his  wrongful  dismissal  before  the  com- 
pletion of  the  specified  term  of  service,  is  entitled  to  a  proportionate 
share  of  the  bonus.*®    In  no  case,  apparently,  may  a  recovery  be  had 

20.  Ream  ▼.  Watkias,  27  Mo.  616,  7.  Howay   ▼.   Q«ing^Noitlirap    Co., 

72  Am.  Dec.  283,  24  Wash,  dd,  64  Pac.  136,  86  A.  S^  R. 

Note:  6  L.R.A.(N.S.)  118.  942,  6  L.R.A.(N.S.)  49  and  note. 

1.  Ryan  v.  Dayton,  26  Conn.  188^  8.  Kote:  6  L.R.A.(N.S.)  86.  See 
66  Am.  Dec.  660;  Olmstead  v.  Bach,  also  Greenwall  Theatrical  Ctreuit  Co. 
78  Md.  132,  27  Atl.  601,  44  A.  S.  R.  v.  MaAowitfc,  97  Tex.  479,  79  S.  W. 
273.  1069,  66  L.R.A.  362.     Rights  of  em- 

2.  Ryan  v.  Dayton,  26  Conn.  188,  65  ployee  where  compensation  d^[>ends  on 
Am.  Dec.  660.  aihount  of  biisiness  or  profits.    Elv  v. 

3.  Note:  6  L.R.A.(N.S.)  58.  King-Richardson  Co.,  266  III.  148,  106 

4.  Hamilton  v.  Love,  162  Ind.  641,  N.  B.  619,  L.R.A.1916B  1652  and  note. 
63  N.  E.  181,  54  N.  E.  437,  71  A.  S.  9.  Zwolanek  v.  Baker  Mfg.  Co.,  160 
R.  384.  Wis.  617,  137  N.  W.  769,  Ann.  Cas. 

6.  Note:  6  L.R.A.  769.  1914A  793,  44  L.R.A.(N.S.)  1214. 

6.  See  infra,  par.  36.  ID.  Note:  Ann.  Cas.  1914A  797. 
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for  future  instalments  of  salary  as  such ;  **  but  whether  the  action 
be  brought  to  trial  before  the  conclusion  of  the  term  of  employ- 
ment or  otherwise,  the  plaintiff  will  be  allowed  to  recover  full  dam- 
ages for  the  loss  incident  to  the  breach  of  his  contract.**  Whether 
prospective  damages  are  recoverable,  where  the  contract  is  one  for 
life  or  during  ability  to  perform  the  service,  is  a  question  upon 
which  the  authorities  appear  to  be  in  hopeless  confusion. *•  It  seems 
that  the  plaintiff,  in  such  case,  is  entitled  to  the  present  worth  of 
what  he  would  be  able  to  earn  in  the  future  in  the  course  of  the 
probable  duration  of  his  life  or  ability  to  per^rm  the  sendees,  less 
any  sums  which  he  would  be  able  to  earn  in  other  employments.** 
It  seems  that  the  damages  for  dismissal  cannot  include  compensa- 
tion for  the  manner  of  the  dismissal,  for  his  injured  feelings,  or  for 
the  loss  he  may  sustain  from  the  fact  that  the  dismissal  of  itself 
makes  it  more  difficult  for  him  to  obtain  fresh  employment** 

37.  Recovery  for  Entire  *Perio4;  Constructive  Service. — ^In  some 
jurisdictions  a  liberal  right  of  recovery  is  secured  to  the  wrongfully 
dismissed  employee  under  what  is  termed  the  '^constructive  service" 
doctrine.  This  doctrine  had  its  origin  in  a  nisi  prius  decision  (Gan- 
dell  V.  Pontigny,  4  Campb.  375)  wherein  the  fiction  of  constructive 
service  was  resorted  to  in  order  to  enable  a  servant,  discharged  with- 
out cause,  to  recover  under  a  count  of  indebitatus  assumpsit  wages 
which  in  part  he  did  not  earn,  but  might  have  earned  had  he  not 
l)een  wrongfully  discharged.**  According  to  this  doctrine,  which  ob- 
tains in  some  of  the  states,  if  a  serv^ant  is  employed  for  a  particular 
term,  at  stipulated  wages^  and  his  employer  discharges  him  without 
cause  before  the  expiration  of  the  term,  he  may  elect  to  regard  the 
contract  as  continuing,  keep  himself  in  readiness  to  perform  it,  and 
after  the  expiration  of  the  term  sue  his  employer  on  the  contract 
for  the  whole  of  the  wages  due  him  by  its  terms.*'    If  the  employee's 

11.  Note:  6  L.R.A.(N.8.)  111.  See  16.  Carmean  v.  North  American 
also  MoMullan  v.  Dickinson  Co.,  60  Trfvnsportation,  etc.,  Co.,  45  Wash. 
Minn.  156,  t)2  N.  W.  120,  51  A.  S.  B.  446,  88  Pac.  834,  122  A.  S.  R.  930,  13 
511,  27  L.B.A.  409.  See  infra,  par.  Ann.  Cas.  110  and  note,  8  L.R.A. 
37.  (N.S.)  595. 

12.  Note:  6  L.R.A.(N.S-)  112.  See  Notes:  5  LJl.A.  761;  5  L.B.A.(N.S.) 
BQpra,  par.  35.  440. 

IS.  Webb  V.  Depew,  152  Mich.  698,  17.  Strauss  v.  Meertief,  64  Ala.  299, 

116  N.  W.  560,  125  A.  S.  R.  431,  16  38  Am.  Rep.  8;  LiddcU  v.  Chidester, 

L.R.A.(N.S.)   813.     As  to  validity  of  84  Ala.  508,  4  So.  426,  5  A.  S.  R.  387; 

afin*eement,  see  supra,  par.  4.     As  to  Blumenthal  v.  Bridges,  91  Ark.  212, 

the  duration  of  employment,  see  supra,  120  S.  W.  974,  24  L.R.A.(N.S.)  279; 

par.  19  et  seq.  Ryan  v,  Dayton,  25  Conn.  188,  65  Am. 

14.  Note:  50  L.R.A.(N.S.)  466.  Dec.  560;  Richardson  v.  Eagle  Mach. 

15.  Addis  V.  Gramophone  Co.  Works,  78  Ind.  422,  41  Am.  Rep.  584; 
[1909]  A.  C.  488,  78  L.  J.  K.  B.  1122,  Decamp  v.  Hewitt,  11  Rob.  (La.)  290, 
101  L.  T.  N.  S.  466,  3  British  Rul.  Cas.  43  Am.  Dec.  204  and  note;  Booge  v. 
98,  16  Ann.  Cas.  98.  Pacific  R.  Co.,  33  Mo.  212,  82  Am.  Dec. 
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wages  are  payable  in  instalments,  he  may  bring  an  action  for  each 
instalment  as  it  falls  due,  and  the  recovery  in  one  such  action  is 
deemed  not  to  bar  a  recovery  in  another  for  an  instalment  subse- 
quently falling  due.^®  Yet  if  no  action  is  brought  until  more  than 
one  is  due,  all  instalments  that  are  then  due  must  be  included  in 
the  one  action ;  and  if  an  action  is  brought  when  more  than  one  is 
due,  a  recovery  in  such  action  will  be  an  effectual  bar  to  a  second 
suit  brought  to  recover  instalments  which  were  due  at  the  time  of 
the  inception  of  the  first  action,  on  the  theory  that  a  judgment  set- 
tles everything  involved  in  the  right  to  recover,  not  only  matters 
that  were  raised,  but  those  which  might  have  been  raised.**  In  many 
jurisdictions  the  doctrine  of  constructive  service  has  been  repudiated 
by  the  courts  or  has  never  come  into  recognition.  Here  the  wrong- 
fully discharged  employee  has  the  election  of  treating  the  contract 
as  continuing  and  suing  for  damages  for  the  breach  by  the  discharge; 
or  of  treating  it  as,  and  acquiescing  in  its  being,  rescinded  by  the 
wrongful  act  of  the  master,  and  bringing  an  action  on  the  quantum 
meruit  for  the  work  actually  performed ;  ••  but  he  cannot,  though 
waiting  until  the  termination  of  the  period  for  which  he  was  hired, 
maintain  indebitatus  assumpsit  for  the  whole  wages.*  The  employer 
is  under  a  contingent  liability  of  indemnity  for  loss  of  wages  or 
salary.*  Successive  actions  for  wages  accruing  after  discharge  may 
not  be  maintained,  and  a  recovery  in  one  such  action  is  a  bar  to  any 
further  recovery  for  a  breach  of  the  contract  of  employment.*     It 

160 ;  Howard  v.  Daly,  61  N.  Y.  362, 19  19.  Stradley  v.  Bath  Portland  Ce- 

Am.  Rep.  285 ;  Smith  v.  Cashie,  etc.,  ment  Co.,  228  Pa.  St.  108,  77  Atl.  242, 

R.  Co.,  142  N.  C.  26,  54  S.  E.  788,  5  139  A.  S.  R.  993. 

L.R.A.(N.S.)  439;  Fereira  v.  Sayres,  20.  See  supra,  par.  33. 

5  Watts  &  S.  (Pa.)  210,  40  Am.  Dec.  1.  Doherty  v.  Sehipper,  250  III.  128, 

496 ;    Carmean    v.    North    American  95  N.  E.  74,  Ann.  Cas.  1912B  364  and 

Transportation,    etc.,    Co.,    45    Wash,  note,  34  L.R.A.(N.S.)   557;  Olmstead 

446,  88  Pac.  834,  122  A.  S.  R.  930,  13  v.  Bach,  78  Md.  132,  44  A.  S.  R.  273, 

Ann.    Cas.    110    and   note,   8    L.R.A.  22  L-R.A.  74;  James  v.  Allen  County, 

(N.S.)  595.  44  Ohio  St.  226,  6  N.  E.  246,  58  Am. 

Note:    5    L.R.A.(N.S.)     439,    581;  Rep.  821  and  note ;  Derosia  v.  Ferland, 

Ann.  Cas.  1912B  365.  83  Vt.  372,  76  Atl.  153,  138  A.  S.  R. 

18.  Doherty    v.    Sehipper,    250    111.  1092,  28  L.R.A. (N.S.)  577;  Carmean 

128,  95  N.  E.  75,  Ann.  Cas.  1912B  364,  v.    North    American    Transportation, 

34    L.R.A.(N.S.)    557;    McMullen.v.  etc.,  Co.,  45  Wash.  446,  88  Pac.  834. 

Dickinson  Co.,  60  Minn  156,  62  N.  W.  122  A.  S.  R.  930,  13  Ann.  Cas.  110  and 

120,  51  A.  S.  R.  511,  27  L.R.A.  409;  note,  8  L.R.A.(N.S.)  595. 

Smith  V.  Cashie,  etc.,  R.,  etc.,  Co.,  142  Notes:  5  L.R.A. (N.S.)  450;  13  Ann. 

N.  C.  26,  54  S.  E.  788,  5  L.R.A. (N.S.)  Cas.  114. 

439  and  note;  Allen  v.  International  2.  McMullan    v.   Dickinson   Co.,  60 

Text-Book  Co.,  201  Pa.  St.  579,  51  Atl.  Minn.  156,  62  N.  W.  120,  51  A.  S.  R. 

323,  88  A.  S.  R.  834;  Stradley  v.  Bath  511,  27  L.R.A.  409;    See  infra,  par.  38. 

Portland  Cement  Co.,  228  Pa.  St.  108,  3.  Richardson      v.      Eagle      Mach. 

77  Atl.  242,  139  A.  S.  R.  993.  Works,  78  Ind.  422,  41  Am.  Rep.  584; 

Note:  5  L.R.A.  761.  Keedy  v.  Long,  71  Md.  386,  18  Atl. 
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has  been  said  that  the  doctrine  of  constructive  service  ''is  not  only  at 
war  with  principle,  but  with  the  rules  of  political  economy,  as  it 
encourages  idleness  and  gives  C(»npensation  to  men  who  fold  their 
arms  and  decline  service,  equal  to  those  who  perform  with  willing 
hands  their  stipulated  amount  of  labor.  Though  the  master  has  com- 
mitted a  wrong,  the  servant  is  not  for  one  moment  released  from  the 
rale  that  he  should  labor ;  and  no  rule  can  be  sound  which  gives  him 
full  wages  while  living  in  voluntary  idleness/'  ^  In  some  jurisdictions 
the  legi8lsU;ures  have  passed  statutes  affecting  this  subject.^  Appar- 
ently there  is  no  dissent  to  the  proposition  that  future  instalments  of 
salary  may  not  be  recovered  as  such.*  And,  though  damages  may  be 
measured  by  the  loss  suffered  during  the  unexpired  term  of  employ- 
ment,^ the  amount  may  not  as  a  rule  exceed  the  contract  price.^ 

3&  MItigatioa  ef  Damages;  Other  Employment. — As  has  been 
noted,  a  person  employed  for  a  determinate  period,  if  improperly  dis- 
missed before  the  expiration  of  the  term  of  service,  is  prima  facie 
entitled  to  recover  the  stipulated  compensation  for  the  whole  time.^ 
From  this  amount,  however,  according  to  the  weight  of  authority,*® 
are  to  be  deducted  any  sums  previously  paid  on  account,**  and  also 
actual  or  possible  earnings  of  the  plaintiff  during  the  remainder  of  the 
terra.**  In  other  words,  if  the  suit  is  not  commenced,  or  if  com- 
menced before  but  not  tried,  until  the  term  of  employment  has 
expired,  the  plaintiff  may  recover  the  contract  price  of  his  wages,  less 
what  he  has  earned  or  by  reasonable  diligence  could  have  earned  in 
other  employment  subsequent  to  his  discharge.**  Where  the  construc- 
tive service  doctrine  is  recognized  the  defendant  may  reduce  damages 
by  showing  that  the  employee  actually  engaged  in  other  profitable 

704,  5  L.R.A.  759  and  note;  Olmstead  6.  Ream  v.  Watkins,  27  Mo.  516,  72 

V.  Bach,  78  Md.  132,  27  Atl.  501,  44  Am.  Dec.  283. 

A.  S.  R.  273,  22  L.R.A.  74;  Booge  v.  Notes:  5  L.R.A.  760;  6  L.R.A.(N.S.) 

Pacific  Railroad,  33  Mo.  212,  82  Am.  111. 

Dec.  160;  Perry  v.  Dickerson,  85  N.  7.  See  sapra,  par.  35,  36. 

Y.  346,  39  Am.  Rep.  663;  James  v.  8.  Note:  6  L.R.A.(N.S.)   116. 

Allen  County,  44  Ohio  St.  226,  6  N.  9.  See  supra,  par.  34. 

£.  246,  58  Am.  Rep.  821;  Carmean  t.  10.  See  supra,  par.  37. 

North  American  Transportation,  etc.,  11.  Baltimore  Base  Ball  Club,  etc., 

Co.,  45  Wash.  446,  88  Pac.  834,  122  Co.  v.  Pickett,  78  Md.  375,  28  AtL  279, 

A   S.  R.  930,  13  Ann.  Cas.  110,  8  44  A.  S.  R.  304,  22  L.R.A.  690 ;  Hunt 

L.R.A.(N.S.)  595.  v.  Crane,  33  Miss.  669,  62  Am.  Dec. 

Notes:  6  L.R.A.(N.S.)  56,  119;  13  381. 

Ann.  Cas.  114.  12.  Cooper  v.  Stronge,  etc.,  Co.,  Ill 

4.  Howard  v.  Daly,  61  N.  Y.  362,  Minn.  177,  126  N.  W.  541,  20  Ann. 

19  Am.  Rep.  285,  quoted  with  approv-  Cas.  663,  27  L.RA.(N.S.)  1011;  Ware 
al    in    Carmean    v.    North    American  Bros.  Co.  v.  Cortland  Cart,  etc.,  Co., 
Transportation,   etc.,    Co.,   45    Wash.  192  N.  Y.  439,  85  N.  E.  666,  127  A. 
446,  88  Pac.  834,  122  A.  S.  R.  930,  13  S.  R.  914,  22  L.RA.(N.S.)  272. 
Ann.  Cas.  110,  8  L.R.A.(N.S.)   595.  13.  Fitzpatrick    Square    Bale    Gin- 

5.  Note:  5  L.R.A.(N.S.)   453.  ning  Co.  v.  McLaney,  153  Ala.  586,  44 

527 


§  38  MASTEE  AND  SERVANT  18  R.  C.  Lu 

employment.^*  In  some  states,  however,  the  value  of  the  work  done 
by  the  employee  on  his  own  account  may  be  deducted  from  the  dam- 
ages otherwise  recoverable  if  the  work  performed  on  his  own  account 
was  incompatible  with  the  performance  of  the  service  stipulated  to  be 
performed  under  the  violated  contract,  but  not  otherwise.**  The 
plaintiff,  it  has  been  held,  is  under  no  obligation  tx)  allege  and  prove 
inability  to  procure  other  employment,**  though  it  would  seem,  ac- 
cording to  other  cases,  to  be  his  duty  to  make  a  prima  facie  showing  in 
this  respect.*'  It  is  settled  by  the  weight  of  authority  that  if  he  has  or 
by  the  exercise  of  reasonable  diligence  could  have  obtained  employ- 
ment or  earned  wages  after  his  discharge,  the  facts  are  matters  of 
defense,  and  must  be  established  by  the  employer.**  The  facts  may 
be  set  up  by  way  of  partial  answer  to  reduce  recovery,  but,  it  has 
been  held,  may  not  be  pleaded  as  a  set-off.**  In  no  cade,  it  seems,  can 
the  defense  of  other  employment  operate  to  defeat  entirely  the  plain- 
tiff's cause  of  action.*®  Although  it  be  shown  that  other  employment 
was  secured  at  increased  compensation,  the  plaintiff  nevertheless  is 

So.  1023,  127  A.  S.  R.  71;  Seymour  Notes:  5  L.R.A.(N.S.)  447;  13  Ann. 

V.  Oelrichs,  156  Cal.  782,  106  Pac.  88,  Cas.  113. 

134  A.  S.  R.  154;  Horan  v.  Strachan,  16.  See  Damages,  vol.  8,  p.  446. 

86  Ga.  408,  12  S.  E.  678,  22  A.  S.  R.  16.  Hamilton  v.  Love,  152  Ind.  641, 

471;  Dohertv  v.  Schipper,  250  111.  128,  53  N.  E.  181,  54  N.  E.  437,  71  A.  S. 

95  N.  E.  74,  Ann.  Cas.  1912B  364,  R.  384;  Costigan  v.  ICohawk,  etc.,  R. 

34  L.R.A.(N.S.)    557;   Hincheliffe  v.  Co.,  2  Denio  (N.  Y.)  609,  43  Am.  Dee. 

Koontz,  121  Ind.  422,  23  N.  E.  271, 16  758. 

A.  S.  R.  403;  Hamilton  v.  Love,  152  Note:  6  L.R.A.(N.S.)  108. 

Ind.  641,  53  N.  E.  181,  54  N.  E.  437,  17.  John  C.  Levns  Co.  v.  Scott,  95 

71  A.  S.  R.  384;  John  C.  Lewis  Co.  Ky.  484,  '26  S.  W.  192,  44  A.  S.  R. 

V.  Scott,  95  Ky.  484,  26  S.  W.  192,  44  251;   Busell   Trimmer  Co.  v.  Cobum, 

A.  S.  R.  251 ;  Olmste&d  v.  Bach,  78  188  Mass.  264,  74  N.  E.  334,  69  L.R.A. 

Md.  132,  27  Atl.  501,  44  A.  S.  R.  273;  821;  Hunt  v.  Crane,  33  Miss.  669,  69 

Baltimore  Base  Ball  Club,  etc.,  Co.  v.  Am.  Dec.  381. 

Pickett,  78  Md.  375,  28  Atl.  279,  44  18.  Strauss  v.  Meertief,  64  Ala.  299, 

A.  S.  R.  304,  22  L.R.A.  690;  Webb  v.  38  Am.  Kep.  8;  Hamilton  v.  Love,  152 

Depew,  152  Mich.  698, 116  N.  W.  860,  Ind.  641,  53  N.  E.  181,  54  N.  E.  437, 

122  A.  S.  R.  431, 16  L.R.A.(N.S.)  813;  .71  A.  S.  R.  384;  Pennsylvania  Co.  v. 

Cooper  V.  Stronge,  etc.,  Co.,  Ill  Minn.  P^'*^' J?  ^^^'  App.  109,  32  N.  E.  802, 

177,  126  N.  W.  541,  20  Ann.  Cas.  663,  1}  A.  S.  R.  289;  Howard  v.  Daly,  61 

27    L.R.A.(N.S.)    1011;    Everson    v.  ^;  J'  ^7^^i^^\^^'  a.'.?.  ^• 

Powers,  89  N.  Y.  527,  42  Am.  Rep.  f  j^^''^"'  ^^  ^^'  f;  f ;  ^4^  Am.  Dec. 

319;  Carrier  v.  W.  M.  Ritter  Lumber  ^IV  ^ff7  m\    19T  f's^  P  ^?7     ** 

Co.,^150  N^  C.  694,  64  S.  E.  763,  134  ^'^^^,'J%  ^K     7bl;-    6    L.R.A. 

Notes:  5  KR.A  762;  24  L.B.A.  231;  fg '  Hamilton  v.  Love,  152  Ind.  641, 

6  L.R.A.(N.S.)   94.  53  n,  e,  igi^  54  n.  E.  437,  71  A.  S. 

See  Principal  and  Agent.  r.  384.     See  Set-off  and  Counter- 

14.  King  V.  Steiren,  44  Pa.  St.  99,  ciiAiM. 

84  Am.  Dec.  419;  Emery  v.  Steckel,  20.  King  v.  Steiren,  44  Pa.  St.  99, 

126  Pa.  St.  171,  17  Atl.  601,  12  A.  S.  84  Am.  Dec.  419. 

R.  857.  Note:  6  L.R.A.(N.S.)  99. 
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entitled  to  nominal  damages.^  The  damages  recoverable  for  the 
wrongful  discharge  of  an  employee  cannot  be  reduced  by  showing  that 
becausfe  of  such  discharge  he  removed  to  another  part  of  the  country, 
where  the  living  expenses  of  himself  and  family  were  less  than  in 
the  locality  where  he  had  been  employed.' 

39.  Duty  of  Employee  to  Seek  Other  Employment — The  wrong- 
fully discharged  employee  does  not  lose  hie  right  of  action  against 
his  employer  by  reason  of  the  fact  that  he  has  sought  and  obtained 
other  employment.*  On  the  contrary  it  is  the  duty  of  the  employee 
to  exercise  ordinary  diligence  to  procure  other  employment  and  thus 
to  reduce  the  damages.*  He  is  bound  to  make  such  efforts  as  the 
average  individual,  desiring  employment,  would  make  at  that  par- 
ticular time  and  place.  Ultimately,  the  question  of  reasonable  dili- 
gence is  one  for  the  jury's  determination  imder  all  of  the  facts  and 
circumstances  of  the  case.*  A  distinction  ia  made  between  contracts 
for  the  hire  of  clerks,  agents,  laborers,  and  domestic  servants  for  a 
3*ear  or  shorter  determinate  periods  and  contracts  for  the  performance 
of  some  specific  work  or  undertaking.  While  in  a  suit  for  breach 
of  the  former  species  of  contract  the  employer  may  reduce  recovery 
as  noted,  on  a  breach  of  contract  for  a  specific  undertakingj  on  the 
other  hand,  tiie  measure  of  damages  is  the  dift'erence  between  the 
contract  price  and  the  cost  to  the  plaintiff  of  doing  the  work.*  The 
*'other  employment"  that  the  discharged  employee  is  bound  to  seek 
is  employment  of  a  character  substantially  similar  to  that  of  which 
he  has  been  deprived;  he  need  not  enter  upon  service  of  a  more 
menial  kind.'  Nor,  as  a  e^eneral  proposition,  need  he  accept  work  at 
another  place.*  If  he  engages  in  business  on  his  own  account,  his 
damages  should  be  measured  by  the  amount  of  the  agreed  wages  he 
has  been  prevented  from  earning,  less  his  profits  in  the  business  in 

1.  Note:  5  L.R.A.  762.  Co.,  149  Ky.  66,  147  S.  W.  934,  Ann. 

2.  Gates  v.  School  District,  57  Ark.  Caa.  1914A  803  and  note.  See  Dam- 
370,  21  S.  W.  1060,  38  A.  S.  R.  249.  agios,   vol.    8,    p.    445;    Independekt 

3.  Fitzpatriek  Square  Bale  Ginning  Contractors,  vol.  14,  p.  67. 

Co.  V.  McLaney,  158  Ala.  586,  44  So.  7.  Strauss  v.  Meertief,  64  Ala,  299, 

1023,  127  A.  8.  R.  71.  38  Am.  Rep.  8;   Fitepatrick   Square 

4.  Van  Winkle  v.  Satterfield,  58  Bale  Ginning  Co.  v.  McLaney,  153 
Ark.  617,  25  S.  W.  1113,  23  L.R.A.  Ala.  586,  44  So.  1023,  127  A.  S.  R. 
853:  Hinchcliffe  v.  Koontz,  121  Ind.  71;  Hinchcliffe  v.  Koontz,  121  Ind. 
422,  23  N.  E.  271,  16  A.  S.  R.  403  •,  422,  23  N.  E.  271,  16  A.  S.  R.  403; 
Cooper  v.  Stronge,  etc.,  Co.,  Ill  Minn.  Cooper  v.  Stronge,  etc.,  Co.,  Ill  Minn. 
177, 126  N.  W.  541,  20  Ann.  Cas.  663,  177,  126  N.  W.  541,  20  Ann.  Cas.  663, 
27  L.R.A.(N.S.)  1011.  27  L.R.A.(N.S.)    1011;  Loos  v.  Geo. 

Notes:  43  Am.  Dec.  211  et  seq.;  6  Walter  Brewing  Co.,  146  Wis.  1,  129 

L.R.A.(N.8.)  100.  N.  W.  645,  140  A.  S.  R.  1052. 

See  Damages,  vol,  8,  p.  446.  Note:  6  L.R.A.(N.S.)  103. 

6.  Note:  6  L.R.A.(N.S.)  107.  8.  Costigan  v.  Mohawk,  etc.,  R.  Co., 

6.  Harness  v.  Kentucky  Fluor  Spar  2  Denio  (N.  Y.)  609,  43  Am.  Dec.  758. 
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which  he  has  engaged.^  In  any  case  the  presumption  ia  that  he  gets 
the  best  wages  he  can ;  because  the  strong  inducement  of  self-interest 
would  impel  him  to  do  so,  and  the  idea  is  most  unreasonable  that  he 
did  not  act  accordingly.  And  this  presumption  must  prevail,  unless 
it  be  shown  by  the  adverse  party,  or  otherwise  appears,  that  he  accepted 
less  wages  than  he  could  have  obtained.*^ 

40.  Resumption  of  .  Service  of  Discharging  Employer. — ^A  dis- 
charged employee  who  is  offered  similar  employment  by  his  former 
employer  is  bound  to  accept  the  same  in  order  to  reduce  his  damages, 
where  the  offer  is  such  that  it  will  not  prejudice  his  claim  for  the 
loss  suffered  up  to  that  time.**  He  is  not,  however,  bound  to  accept 
the  offer  unless  the  work  is  in  the  same  general  line  as  that  of  the 
first  employment,  and  the  offer  of  similar  employment  is  made  in 
such  a  way  that  its  acceptance  will  not  amount  to  a  modification  of 
the  original  agreement.** 

V.  Compensation 

In  Oeneral 

41.  Nature  and  Form  of  Compensation;  '^ages.'' — Compensation 
for  services  rendered  need  not  necessarily  take  the  form  of  money 
paid  and  received ;  a  contract  to  accept  something  other  than  currency 
is  valid  and  binding  in  the  absence  of  statutory  provision  to  the  con- 
trary.** The  term  "wages"  is  applied  in  common  parlance  specifically 
to  the  payment  made  for  manual  labor,  or  other  labor  of  menial  or 
mechanical  kind,  as  distinguished  from  salary  and  from  fee,  which 
denote  compensation  paid  to  professional  men.  In  its  application  to 
laborers  and  employees  it  conveys  the  idea  of  subordinate  occupation 
which  is  not  very  remunerative,  of  not  much  independent  respon- 
sibility, but  rather  subject  to  immediate  supervision.*"*  Interest  is 
recoverable  on  money  due  for  labor,  after  a  demand  of  payment  made 
at  the  expiration  of  a  reasonable  time.** 

42.  Obligation  of  Employer  to  Pay  Employee. — No  binding  promise 
to  make  compensation  for  personal  services  can  be  implied  or  inferred 
in  favor  of  6ne  person  against  another,  unless  the  party  furnishing 
the  services  then  expected,  or  had  reason  to  expect,  such  compen- 

9.  Note:  6  L.R.A.(N.S.)   104.     See  23  N.  E.  253, 16  A.  S.  R.  396,  6  L.R.A. 
also  Gates  v.  School  District,  57  Ark.  576. 

370,  21  S.  W.  1060,  38  A.  S.  R.  249.  14.  In  re  Stryker,  158  N.  Y.  526,  53 

10.  Hunt  V.  Cram,  33  Miss.  669,  69  N.  E.  525,  70  A.  S.  R.  489.    As  to  as- 
Am.  Dec.  381.  signments  of  wages,  see  Assignments, 

11.  Note:  6  L.R.A.(N.S.)   105.  vol.  2,  p.  602  et  seq. 

12.  Note:  6  L.R.A.(N.S.)   106.  15.  Ford  v.  Tirrell,  9  Gray  (Mass.) 

13.  Hancock  v.  Yaden,  121  Ind.  366,  401,  69  Am.  Dee.  297. 
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sation  from  the  other  party.**  The  right  to  compensation  arises  from 
the  parties  having  placed  themselves  in  the  relative  positions  of 
employer  and  employed,  and  assumed  respectively  the  obligations 
and  duties  belonging  to  those  positions.  And  the  contract  of  employ- 
ment must  always  be  a  voluntary  act  on  the  part  of  the  employer  and 
of  the  employed,  coinciding  in  a  common  understanding.^^  If  the 
parties  speciidly  contract  that  the  services  rendered  are  warranted 
or  .agreed  to  give  satisfaction,  the  employer  is  vested  with  full  power 
to  determine  whether  the  work  is  satisfactory;  and  the  reasonableness 
of  the  grounds  of  dissatisfaction,  cannot  be  inquired  into  by  the 
court  in  an  action  by  the  employee  for  damages  for  his  discharge.*® 
Nor  is  it  a  defense,  in  an  action  for  services,  that  the  services  were 
rendered  while  the  claimant  was  an  employee  of  a  third  person  in 
another  line  of  business,  and  both  during  and  out  of  the  business  hours 
of  such  third  person.**  But  an  employee  may  claim  neither  an 
express  nor  an  implied  contract  to  pay  for  services  rendered  under 
a  contract  of  employment  which  is  in  violation  of  law.**  Where  the 
facts  are  numerous,  complicated,  and  the  subject  of  disagreement 
between  the  parties,  the  right  of  recovery  of  wages  becomes  a  ques- 
tion for  the  jury's  determination.* 

43.  Place  ef  Payment. — ^Although  a  debtor  is  bound  to  seek  and 
pay  his  creditor,  in  the  absence  of  special  agreement  to  the  contrary,' 
yet  if  an  employer  has  an  established  place  where  he  pays  those 
employed,  and  where  he  has  reason  to  expect  they  will  call  for  their 
hire,  mere  neglect  to  pay  elsewhere,  without  evidence  of  a  demand 
and  refusal,  will  not  justify  those  employed  in  abandoning  the  con- 
tract  of  service.* 

44.  Statutory  Regulation. — ^The  wages  of  laborers,  mechanics,  and 
domestic  servants  have  in  modern  times  become  the  subject  of  pro- 
tective legislation  in  our  own  as  well  as  many  other  countries.*    The 

16.  LaFontain  y.  Hayhnrst,  89  Me.  Co.,  20  Utah  20,  57  Pac.  720,  45 
388,  36  AtL  623,  56  A.  S.  B.  430.    As  L.R.A.  603. 

to  compensation  of  corporate  oflieers  1.  Schultz  v.  Ford,  133  la.  402,  109 

and  agents,  see  Corpo&4tiOns,  vol.  7,  N.  W.  614,  12  Ann.  Cas.  428. 

p.  468.  2.  See  Payment. 

17.  McDonald  y.  Boeing,  43  Midi.  3.  Dockham  y.  Smith,  113  Mass.  320, 
394,  5  N.  W.  439,  38  Am.  Rep.  199.  18  Am.  Rep.  495. 

18.  Wood  Reaping,  etc.,  Maeh.  Co.  4.  Drennen  v.  Mercantile  Trust,  etc., 
V.  Smith,  50  Mich.  565,  15  N.  W.  906,  Co.,  115  Ala.  592,  23  Bo.  164,  67  A. 
45  Am.  Rep.  57;  Mullally  v.  Green-  S.  R.  72,  39  L.R.A.  623;  St.  Louis, 
wood,  127  Mo.  138,  29  S.  W.  1001,  48  etc.,  R.  Co.  v.  Paul,  64  Ark.  83,  40 
A.  S.  R.  613 ;  Osbome  v.  Francis,  38  S.  W.  705,  62  A.  S.  R.  154,  37  L.R, A. 
W.  Va.  312,  18  S.  E.  591,  45  A.  S.  R.  604;  Arkansas  Stave  Co.  v.  State,  94 
859;  Cline  v.  Libby,  46  Wis.  123,  49  Ark.  27,  125  S.  W.  1001,  140  A.  S. 
N.  W.  832,  32  Am.  Rep.  700.  R.  103,  27  L.RA.(N.S.)   255;  Luske 

19.  Wallace  ▼.  De  Young,  98  111.  638,  v.  Hotchkiss,  37  Conn.  219,.  9  Am.  Rep. 
38  Am.  Rep.  108.  314;   Pierce  v.   Whittlesev,   58   Conn. 

20.  Short  V.  Bullion-Beck,  etc.,  Min.  104, 19  Atl.  513,  7  L.R. A.  286;  Pender- 
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courts  concede  the  right  of  the  legislature  reasonably,  or  to  a  limited 
extent,  to  regulate  the  payment  of  wages;*  but,  at  the  same  time, 
they  have  in  many  instances  declared  legislation  of  this  character 
to  be  invalid.* 

45.  Benefit  or  Relief  Funds  or  Departments. — ^A  contract  by  which 
an  employee  of  a  corporation  permits  his  employer  to  create  a  fund  in 
part  out  of  the  former's  wages,  supplemented  by  a  contribution  by 
the  employer  when  necessary,  out  of  which  relief  for  sick  and  injured 
employees,  or,  in  case  of  death,  to  their  beneficiaries,  is  provided,  and 
by  which  the  employer  undertakes  to  manage  the  fund,  make  up 
deficiencies,  and  furnish  the  agreed  upon  relief,  and  the  employee 
agrees  that  the  acceptance  of  such  benefits  shall  operate  as  a  release 
of  all  claim  against  the  corporation  for  damages  for  injury  caused  by 
it,  is  valid  and  binding,  not  opposed  to  public  policy,  nor  lacking 
in  mutuality  or  consideration,  nor  beyond  the  power  of  the  corpora- 
tion to  make,  nor  is  it  an  insurance  contract.'  Constitutional  disorders 
as  well  as  acute  diseases  are  recognized  as  a  satisfactory  cause  of  dis- 
ability which  will  entitle  the  employee  to  the  benefits  of  the  relief 

gast  V.  Yandeg,  124  In^.  159,  24  N.  E.  Lawrence  v.  Rutland  R.  Co.,  80  Vt 
724,  8  L.R.A.  849;  Avent  Beattyville  370,  67  Atl.  1091,  13  Ann.  Cas.  475 
Coal  Co.  V.  Com.,  96  Ky.  218,  28  8.  and  note,  15  L.li.A.(N.8.)  360, 
W.  502, 28  L.R. A.  273 ;  Lewis  v.  Fisher,  «.  Leop  v.  St.  Louis,  etc.,  R.  Co., 
80  Md.  139,  30  Atl.  608,  45  A.  S.  R.  58  Ark.  407,  25  S.  W.  75,  41  A.  S.  R. 
327,  26  L.R.A.  278;  McCarthy  v.  New  109,  23  L.R.A.  364;  Republic  Iron,  etc., 
York,  96  N.  Y.  1,  48  Am.  Rep.  601;  Co.  v.  State,  160  Ind.  379,  66  N.  E. 
In  re  Stryker,  158  N.  Y.  626,  53  N.  E.  1006,  62  L.R.A.  136;  SUte  v.  Haun, 
525,  70  A.  S.  R.  489;  Harbison  v.  61  Kan.  146,  59  Pao.  340,  47  L.R.A, 
Knoxville  Iron  Co.,  11)3  TenM.  421,  63  309;  Ooja.  v.  Beefy,  155  Masa.  117,  28 
S.  W.  956,  76  A.  S.  R.  682,  56  L.R.A.  N.  E.  1126,  31  A.  S.  R.  533,  14  L.R,A. 
316.  See  Laboe,  vol.  16,  p.  497  et  seq.  325;  Fisher  v.  Wineman,  125  Mich. 
5.  Mutual  Loan  Co.  v.  MarteU,  222  642,  84  1^.  W.  1111,  62  L.R.A.  192; 
U.  S.  225,  32  S.  Ct.  74,  56  U.  S.  (L.  State  v.  Missouri  Tie,  etc.,  Co.,  181  Mo. 
ed.)  175,  Ann.  Cas,  1913B  590;  St.  5*6,  80  S.  W.  933,  103  A.  S.  R.  614, 
Louis,  etc.,  R.  Co.  v.  Paul,  64  Ark.  2  Ann.  Cas.  119,  66  L.R.A.  688;  Peo- 
83,  40  S.  W.  705,  62  A.  S.  R.  154,  37  pie  v.  Coler,  166  K  Y.  1,  59  N.  E.  716, 
L.R.A.  504;  Arkansas  Stave  Co.  v.  S2  A.  S.  R.  805,  62  L.R.A.  814;  New 
State,  94  Ark.  27,  126  S.  W.  1001,  140  York  Cent.,  etc.,  R.  Co.  v.  Williama, 
A.  S.  R.  103,  27  L.R.A.(N.S.)  265;  199  K.  Y.  108,  98  N.  E.  404,  139  A.  S. 
BraceviUe  Coal  Co.  v.  People,  147  III.  R.  850,  35  L.R.A. (N.S.)  549. 
66,  35  N.  E.  62,  37  A.  S.  R.  206,  22  Notes:  1  Ann.  Cas.  417;  9  Ann.  Cas. 
L.R.A.  340;  Hancock  v.  Yaden,  12i  239. 

Ind.  366,  23  N.  E.  263,  16  A.  S.  R.  7.  Beck  v.  Pennsylvania  R.  Co.,  63 
396,  6  L.R.A.  576;  Seelyville  Coal,  etc.,  N.  J.  L.  232,  43  Atl.  908,  76  A.  8.  R. 
Co.  V.  McGlosson,  166  Ind.  561,  77  N.  211.  See  infra,  par.  68. 
E.  1044, 117  A.  S.  R.  306,  9  Ann.  Cas.  Recovery  under  statyte  bars  an  ac- 
234  and  note;  State  v.  Wilson,  61  Kan.  tion  on  a  benefit  certificate.  Oyster  ▼. 
32,  58  Pac.  981,  47  L.R.A.  71 ;  Johnson  Burlington  Relief  Dep.  of  Chicago, 
V.  Spartan  Mills,  68  S.  C.  339,  47  S.  etc.,  R.  Co.,  65  Neb.  789,  91  N.  W.  699, 
E.  696,  1  Ann.   Cas.  409  and  note:    59  L.R.A.  29L 
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department.^  AccOTdingJy^  a  railway  night  switchraan  becoming 
color  blind  during  his  employment  ia  held  to  be  thereby  disabled 
by  fiickneas  within  the  meaning  of  his  employer's  contract  that  it 
will  pay  him  sick  b«iefits  fo*  a  limited  period  while  he  is  disabled 
by  sickness  or  accidental  injury,  provided  the  fact  be  established  by 
proof  of  aeule  or  constitutional  disease.* 

Amount  of  Compensation 

46.  Ccnerally.— The  amount  of  the  compensation  of  an  employee 
usually  is  a  matter  of  express  agreement,  and,  ih  an  action  involving 
the  issue,  the  agreement  is  to  be  referred  to  primarily  in  determining 
the  amount  of  compensation  to  which  thfe  employee  is  entitled.*® 
Where  the  services  are  not  intended  to  be  gratuitous,  a  promise  to  pay 
what  services  reasonably  are  worth  will  be  implied  by  the  Jaw  on 
the  part  of  a  person  who  employs  another  to  labor  for  him,  there 
being  no  special  agreement  to  the  contrary.*^  Under  a  contract  by 
an  employer  to  pay  an  employee  what  the  employer  thinks  right, 
after  the  sen^ices  are  performed^  the  measure  fixed  by  the  employer 
is  according  to  some  authorities  presumptively  the  measure  of  com- 
pensation, and  although  considerably  less  than  the  reasonable  value 
of  the  services,  it  is  still  conclusive,  in  the  absence  of  proof  of  fraud 
or  bad  faith. *•  It  has  been  held,  however,  that  such  an  agreement 
binds  the  employer  to  pay  what  the  services  are  reasonably  worth.*' 
A  person  who  performs  his  services  faithfully  and  with  competent 
skill  i»  not,  as  a  matter  of  law,  entitled  to  leas  compensation  than 
another  of  more  learning  and  skill  who  could  perform  the  same 
services  no  better.**  Where  a  contract  of  employment  is  made  for 
one  year  at  a  stipulated  salary  per  month,  an  agreement  during  the 
term  to  receive  less  or  tp  pay  more  than  the  contract  price  is  void, 
unless- supported  by  some  change  in  place,  hours,  character  of  employ- 
ment, or  other  cofisideration.»« 

47.  Continuation  of  Services  aftet  Contract  l^criod. — ^Tf  persons 
have  contracted  for  the  performance  of  certain  services  for  a  definite 

8.  Kane  v.  Chicago,  etc.,  R.  Co.^  90  11.  Ryan  v.  Dayton,  25  Conn.  188, 
Neb.  112,  132  N.  W-  920,  Ann.  Cas.  65  Am.  Dec.  660;  Hillyard  v.  Crab- 
1913A  764  and  note,  36  L.R.A.(N.S.)  tree,  11  Tfex.  264,  62  Am.  Dec.  475. 
1145.  12.  Butler  v.  Winona  Mill  Co.,  28 

9.  Kane  v.  Chicago,  etc.,  R.  Co.,  90  Minn.  205,  0  N.  W.  097,  41  Am.  Rep. 
Neb.  112,  132  N.  W.  620,  Ann.  Casi  277. 

1913A  764,  36  L.R.A.(N.S.)  1145,  18.  Millar  v.  Caddy,  43  Mich.  273, 

10.  Price  v.  Jones,  105  Ind.  543,  5   5  N.  W.  316,  38  Am.  Rep.  181. 

N.  E.  683,  55  Am.  Rep.  230;  Wallace  14.  Stoekbridf?^  v.  Crooker,  34  Me. 

v.  Floyd,  29  Pa.  St.  184,  72  Am.  Dec.  349.  66  Am.  Dec.  662. 

620;  Tennessee  Mff?.  Co.  v,  James,  91  15.  Davis  v.  Morgan,  117  Ga.  504, 

Tenn.  154,  18  S,  W.  262,  30  A.  S.  R.  43  S.  E.  732, 97  A.  S.  R.  171, 61  L.R.A. 

865,  15  L.R.A.  211;  Clark  v.  Water-  14S. 

man,  7  Vt.  76,  29  Am.  Dec.  150. 
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period  at  a  fixed  rate^  and  the  employment  continues  beyond  the 
period  agreed  upon,  in  the  abeence  of  any  new  contract  it  will  be 
presumed  that  the  employment  continued  under  the  same  contract 
and  upon  the  terms  originally  fixed.**  This  presumption  must 
yield,  however,  to  evidence  disclosing  a  change  in  the  terms  of 
employment.*'  If  an  employee  of  a  corporation,  after  the  expiration 
of  a  contract  fixing  his  salary  at  a  certain  sum  per  annum,  continues 
in  the  same  employment,  without  any  new  agreement,  and  then 
voluntarily  reduces  his  own  salary  to  a  certain  sum  per  ^nnum, 
drawing  it  thereafter  on  that  basis  for  many  years,  he  is  not  entitled 
to  recover  as  back  salary  the  difference  between  the  original  sum 
contracted  for  and  the  sum  to  which  he  voluntarily  reduced  his 
salary.** 

48,  Extra  Work;  Sunday  Labor;  Statutory  Day, — It  is  not  disputed 
that,  under  some  circumstances,  a  person  employed  to  perform  cer- 
tain work  for  a  stated  remuneration,  during  a  specified  period,  may 
be  entitled  to  recover  additional  compensation  for  extra  services 
rendered  at  the  request  of  his  employer,  although  there  may  have 
been  no  stipulation  that  those  services  should  be  paid  for.**  But  in 
the  absence  of  proof  of  an  express  agreement,  an  action  to  recover 
compensation  for  extra  services  performed  at  the  request  of  the 
employer  cannot  be  maintained  by  a  person  hired  for  a  definite  term 
at  a  certain  rate  of  wages,  if  the  services  in  question  were  essentially 
of  the  same  character  as  those  which  the  plaintiff  was  performing  in 
the  ordinary  course  of  his  employment.*®  The  law  in  such  case  pre- 
sumes that  the  services  are  paid  for  by  the  usual  compensation.*  A 
promise  by  the  employer  to  pay  an  additional  sum  for  the  doing  of 
work  that. the  employee  is  already  under  obligation  to  do  by  virtue 
of  his.  con  tract  of  employment  is  without  consideration  and  void.* 
Where  a  person  is  hired  for  a  definite  term,  at  a  certain  rate  of  wages, 
to  render  services  in  aa  occupation  of  such  a  nature  that  he  must  pre- 
sumably have  contemplated  the  performance  of  more  or  less  work 
on  Sundays,  he  cannot,  in  the  absence  of  an  express  stipulation, 

16.  Standard  Oil  Co.  v.  Gilbert,  84       Id.  Bentley  v.  Lamb,  112  Pa.   Bt. 
Ga.  714,  11  S.  E.  491,  3  L.R.A.  410;    480,  4  Atl.  200,  56  Am.  Rep.  330. 
Home  F.  Ins.  Co.  v.  Barber,  67  Neb.       Note:  30  L.R.A.(N.S.)  652. 

644,  93  N.  W.  l(m,  108  A.  S.  R.  716,  20.  McCarthy  v.  New  York,  96  N. 

60  L.R.A.  927  J  Douglass  v.  Merchants'  Y.  1,  48  Am.  Rep.  601;  McGr^^or  v. 

Ins.  Co.,  118  N.  Y.  484,  23  N.  E.  806,  Harm,  19  N.  D.  599,  125  N.  W.  885, 

7  L.R.A.  822.  30  L.R.A.  (N.S.)  649  and  note. 

17.  Home  F.  Ins.  Co.  v.  Barber,  67  1.  Jerome  v.  Wood,  39  Colo.  197. 
Neb.  644,  93  N.  W.  1024,  108  A.  S.  88  Pac.  1067,  12  Ann.  Cas.  662  and 
R.  716,  60  L.R.A.  927.  i^ote. 

18.  Home  F.  Ins.  Co.  v.  Barber,  67  Note:  30L.R.A.(N.S.)  652. 
Neb.  644,  93  N.  W.  1024, 108  A.  S.  E.  2.  Note:  12  Ann.  Cas.  664. 
716,  60  L.R.A.  927. 
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recover  any  extra  compensation  for  such  work.*  Where,  however, 
services  outside  the  scope  of  the  purpose  for  which  the  servant  was 
hired  are  performed  by  the  servant  at  the  request  of  the  majster,  the 
servant,  according  to  some  authorities  at  least,  is  entitled  to  recover 
compensation  for  such  extra  services,  although  there  was  no  express 
agreement  to  that  eflfeci*  Under  statutes  providing  that  a  certain 
number  of  hours  of  labor  shall  constitute  a  day's' work,*  an  employer 
is  not  liable  to  an  employee  for  labor  beyond  the  statutory  hours 
unless  provision  is  made  therefor  in  the  contract  of  employment.* 

Noncompletion  of  Contract;  Deductions;  Forfeitv^es 

49.  Noncompletion  by  Employee  Generally. — If  an  employee  is 
given  adequate  cause  to  quit  his  employment,  and  does  so,  he  will  not 
be  debarred  of  all  recovery,  but  may  bring  his  action  against  •the 
employer  for  a  proportional  part  of  the  agreed  compensation.'  For 
example,  an  employee  quitting  service  because  of  a  prevailing  danger- 
ous epidemic,  of  such  a  character  that  a  man  exercising  ordinary  care 
and  prudence  would  have  been  justified  in  leaving  by  reason  of  it,  is 
excused  for  not  fulfilling  his  contract,  though  it  appears  that  em- 
ployees who  continued  at  work  in  the  same  service  were  healthy  and 
continued  so.*  If,  however,  the  quittance  of  the  employment  is  volun* 
tary,  the  rule,  according  to  the  weight  of  authority,  is  otherwise. 
While  a  considerable  number  of  authorities  support  the  view  that  an 
employee  who  abandons  his  employment  before  the  end  of  the  term 
may  recover  on  a  quantum  meruit,  less  any  dama^  that  may  have 
been  occasioned  by  the  breach  of  contract,*  a  majority  of  courts  have 
refused  to  allow  a  recovery  on  part  performance  of  an  entire  contract 
where  the  employee  quits  witiK)nt  eau8i»,  0Oioe  on  the  ground  of  en- 
tirety of  contract,  some  on  the  ground  that  a  recovery  cannot  be  had 
on  a  contract  where  the  condition  precedent  is  unperformed.^*    In  a 

3.  Notes:  90  L.BJL(N.8.)  6eO;  12  W.  529,  38  Am.  Rep.  366;  Button  v. 
Ann.  Gas.  666.  Turner,  6  N.  H.  461,  26  Am.  Dee.  713 ; 

4.  Notes:  30  L.RJL(N.S.)  656;  12  Riggs  v.  Horde,  25  Tex.  Supp.  456,  78 
Ann.  Gas.  664.  Am.    Dec.    584.      The    value    of    the 

5.  See  IiABQft^  vol.  16,  p.  482,  services  rendered  is  a  question  of  faet. 

6.  Note:  12  Ann.  Oas.  665.  Massey  v.  Taylor,  5  Gold.  (Tenn.)  447, 

7.  Patterson  v.  Gage,  23  Vt.  558,  56  98  Am.  Dec.  429. 

Am.  Dee.  96.  10.  Wright  y.  Turner,  1  Stew.  (Ala.) 

8.  Lakeman  v.  Pollard,  43  Me.  463,  29,  18  Am.  Dee.  35 ;  Hutchinson  v. 
69  Am.  Dee.  77.  Wetmore,  2   Gal.  310,  56  Am.  Dec. 

9.  Swanzey  ▼.  Moore,  22  111.  63,  74  337 ;  Eldridge  y.  Rowe,  2  Oilman 
Am.  Dec.  134;  Pixkr  v.  Nichola,  8  la.  (111.)  91,  43  Am.  Dec.  41;  Swanzey 
106,  74  Am.  Dec.  298;  Lefraiicois  y.  y.  Moore,  22  111.  63,  74  Am.  Dec.  134; 
Charbonnet,  5  Rob.  (La.)  185,  39  Am.  Angle  y.  Hanna,  22  111.  429,  74  Am. 
Dec.  533 ;  Ramsey  y.  Brown,  77  Miss.  Dec.  161 ;  Mortmain  y.  Lef aux,  6  Mart. 
124,  25  So.  151,  78  A.  S.  R.  520;  Par-  O.  S.  (La.)  654,  12  Am.  Dec.  486; 
cell  y.  McGomber,  11  Neb.  209^  7  N.  Miller  y.  Qoddard,  34  Me.  102,  56  Am. 
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leading  Ametrican  case  on  the  point  the  court  said :  "When  an  agree- 
ment is  fairly  entered  into,  and  upon  a  good  and  valid  consideration ^ 
it  should  be  faithfully  performed,  and  neither  party  is  at  liberty  to 
disregard  it,  or  to  perform  it  otherwise  than  according  to  his  engage- 
ment ;  and  the  rule  is  well  established  that  where  one  has  the  precedent 
condition  in  his  favor  that  he  is  not  liable  to  an  action  until  the  other 
has  performed ;  and  when  an  action  is  brought  upon  the  contract,  the 
defendant  has  a  right  to  require  the  plaintiff  to  prove  the  precedent 
performance  on  his  part,  according  to  the  agreement,  before  he  will 
be  entitled  to  recover.  And  it  is  our  duty  to  discountenance  any  de- 
parture from  this  rule,  which  will  allow  a  paJrty  to  abandon  his  under- 
taking at  pleasure,  and  resort  to  a  quantum, meruit,  where  a  part  of  the 
agreement  only  has  been  performed."  ^*  Accrued  wages,  the  right  to 
which  has  vested  in  the  employee,  are  not,  however,  forfeited  by  volun- 
tary quittance  of  the  employment.^*  Nor  will  the  loss  of  a  half  day,  a 
day,  or  two  days,  at  intervals,  and  long  prior  to  the  termination  of  the 
contract,  without  objection  on  the  part  of  the  employer,  work  a  for- 
feiture of  payment  for  services  subsequently  rendered  in  good  faith, 
and  with  no  notice  that  a  forfeiture  will  be  insisted  upon.**  Again, 
the  employer  waives  the  forfeiture  by  tendering  payment  of  the  con- 
tract price.**  In  juriadictions  where  a  recovery  on  a  quantum  meruit 
is  permitted,  it  seems  to  be  generally  agreed  that  the  employer  may 
set  up  the  breach  of  the  contract  in  defense,  for  the  purpose. of  reduc- 
ing the  damages,  or  of  showing  that  nothing  is  due,  and  may  deduct 
what  it  will  reasonably  cost  to  secure  a  completion  of  the  whole  service, 
as  well  as  any  damage  he  may  have  sustained  by  reason  of  the  non- 
fulfilment  of  the  contract.** 

50.  StipulatiM  for  Forfeiture  in  Cade  of  Quittftiice«--*The  injury 
caused  by  the  suddto  breaking  off  of  a  contract  of  service  by  either 
party  involves  such  difficulties  concerning  the  actual  loss  as  to  render 

Dec.   638;   Harmon  v.   Sahnon  Falls  (N.S;)  314;  Jenaiiigs  v.  Iiyon8,39  Wis. 

Mfg.  Co.,  35  Me.  447,  58  Am.  Dec.  553,  20  Am.  Rep.  57:  Diefenback  v. 

718;  Stark  v.  Parker,  2  Pick.  (Mass.)  Stark,  56  Wis.  462,  14  N.  W.  621,  43 

267,  13  Am.  Dec.  425;  Spicer  v.  Earl,  Am.  Rep.  719;  Walsh  v,  Fisher,  102 

41  Mich.  191,  1  N.  W.  923,  32  Am.  Wis.  l72,  78  K  W.  437,  72  A.  8.  E. 

Rep.  152;  Timberlake  v.  Thayer,  71  865,  43  L.R.A.  810. 

Miss.  279,  14  So.  446,  24  L.R.A.  231  Note:  13  L.R.A,  72. 

and  note;  McMillan  v.  Tanderlip,  12  11.  Eldridge    v.    Rowe,    2    Gtlman 

Johns.   (N.  Y.)   165,  7  Am.  Dec.  299  (111.)  9l,  4A  Am.  Ddc.  41. 

and  note;  Webb  v.  Duckingfteld,  13  12.  George  v.  Davies,  [1911]   2  K. 

Johns.  (N.  Y.)  390,  7  Am.  Dec.  388;  B.  (Eng.)  445,  Ann.  Cas.  1912A  396. 

Parker  v.  Macomber,  17  R.  I.  674,  24  18.  Bast  v.  Bjrme,  51  Wis.  631,  8 

Atl.  464, 16  L.R.A.  858;  Byrd  v.  Bovd,  N.  W.  494,  37  Am.  Rep.  841. 

4  McCord  L.  (S.  C.)  246,  17  Am.  Dec.  14.  Patnote  v.  Sanders,  41  Vt.  66, 

740;     MacFarlane    v.     Allan-Pfeiflfer  98  Am.  Dec.  564. 

Chemical  Co.,  59  Wash.  154,  109  Pac.  15.  Pixler  v.  Nichols,  8  la.  106,  74 

604,  Ann.  Cas.  1912A  1180,  28  L.R.A.  Am.  Dec.  298. 
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a  reaaonable  agreement  for  stipulated  damages  appropriate.'*  Accord- 
ingly it  is  held  that  a  regulaticm  of  a  corporation  that  employees  must 
give  notioe  before  quitting  the  company's  employment,  or  else  forfeit 
wages  aoorued,  is  valid  and  binding  upon  all  employees  to  whose  notice 
it  has  been  brought.*'  Kor  can  the  right  of  an  employer  to  deduct 
a  sum  specified  as  liquidated  damages  from  the  wages  of  an  employee, 
who  leaves  the  servioe  without  first  giving  previous  notioe  of  hie  inten- 
tion to  do  so,  as  stipulated  in  the  eontract  of  employment,  be  defeated 
by  the  employee  returning  on  the  next  day  after  quitting  work,  and 
offering  to  serve  during  the  specified  period.^^ 

51.  Completion  Prevented  by  Act  of  Emplsyer.-— An  employer  may 
oountermend  an  order  for  work  which  he  has  employed  another  to 
do,  before  the  work  is  finished ;  and  though  the  latter  may  recover  his 
damages  i&r  the  breaeh  of  contract^  including  a  reasonable  recom- 
pense for  labor  done  and  materials  furnished,  and  such  further  dam- 
ages as  may  be  legally  assesMd  for  such  breaoh,^*  he  cannot  go  on  with 
the  work  against  the  employer's  wish,  and  recover  the  eompensation 
originally  agreed  on.** 

52«  Inevitable  Accident;  Illness  or  I>tath.-**-It  is  difficult  to  recon- 
cile the  reported  eases  on  the  subject  of  the  liability  of  an  employer 
of  a  person  who  is  hired  to  labor  for  a  specified  time,  on  wages  to  be 
paid  at  the  expiration  of  that  time,  where  such  person  has,  without 
his  fault,  failed  to  labor  for  the  whole  of  such  time.^  The  contract 
of  service,  it  .seems  to  be  generally  conceded,  has  attached  to  it  an 
implied  condition  that  an  inability  to  kibar  during  a  part  of  the  time, 
when  produced  by  inevitable  accident  or  the  act  of  God,  shall  so  far 
constitute  an  excuse  for  noiiperfotmafiLce  As  tkl  pl^eserve  to  the  employee 
a  right  to  reasonable  compensation  for  the  services  actually  performed 
by  him.*  Indeed,  in  some  of  the  ol<J^r  English  textbooks  and  de- 
cisions, it  is  laid  down  that  if  tjie  servant  falU  ill,  or  ia  otherwise 
disabled  by  the  act  of  God,  the  master  must  not  abate  any  part  of  his 

16.  8ehrimpf  v.  T$nnes96e  Mfg.  Co.,       19.  See  supr^,  par.  33  et  seq. 

86  Tenn.  219,  6  S.  W.  131,  6  A.  S.  K.       20.  Clark  v.  Marsiglia,  1  Denio  (K 
832.  Y.)  317,  43  Am.  Dec.  670. 

17.  Willis  V.  Mnpcogee  Mfg.  Co.,  120       Note:  6  L.R.A.(N.S.)  63. 

Ga.  597,  48  S.  E.  177,  1  Ann.  C^^.  1.  Ryan  v.  Dayton,  25  Conn,  188, 
472;  Harmon  v.  Salmon  J'alls  Mfg.  66  Am.  pee.  560. 
Co.,  35  Me.  447,  58  Am.  Dec.  718;  2.  Ryan  v.  feayton,  25  Conn.  188,  65 
Pottsville  Iron,  etc.,  Co,  v.  Gqod,  116  Am.  Dec.  560.  Inevitable  accident  or 
Pa.  St.  385,  9^  Atl.  497,  2  A.  S.  R,  the  act  of  Go^  will  excuse  the  non- 
614;  Tennessee  M^.  Co.  v.  James,  91  perfonnance,  and  enable  the  party  to 
Tenn.  154,  18  S.  W.  202,  30  A.  S.  R.  recover  wpon  a  qpi^tuin  meruit. 
865, 15  L.R.A.  211.  Compare  Dorophcr  Wolfe  v.  Howes,  26  N.  Y.  197,  75  Am. 
V.  Continental  Mills,  58  Me.  217,  4  Am.  Dec.  388;  Parker  v.  Macomber,  17  R. 
Rep.  286.    See  supra,  par.  22.  I.  674j  24  Atl.  464,  16  L.R.A.  858; 

18.  Tennessee  Mfg.  Co.  v.  James,  91  MacFarlane  v.  Allan-Pfeiffer  Chemical 
Tenn.  154,  18  S.  W.  262,  30  A.  S.  R.  Co.,  59  Wash.  164,  109  Pac.  604,  Ann. 
865,  16  L.R.A.  211.  Cas.  1912A  1180,  28  L.R.A.(N.S.)  314! 
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wages  for  the  time  during  which  he  was  incapacitated.  But  the  later 
authorities  show  that  this  doctrine  is  subject  to  some  limitations,  the 
precise  extent  of  which  has  not  yet  been  determined  with  precision.' 
However  this  may  be,  it  is  conceded  on  every  hand  that  a  recovery  may 
be  had  where  completion  of  the  contract  is  prevented  by  illness  or 
death,^  subject  to  the  riglit  of  the  employer  to  reduce  the  same,  by 
proof  of  the  damages,  if  any,  sustained  by  him  in  consequence  of  the 
servant  not  being  able  to  complete  the  stipulated  term  of  service.^ 
Where,  however,  the  contract  is  to  work  at  a  weekly  or  monthly 
salary  for  no  specified  period,  the  prevailing  view  seems  to  be  that 
the  employee  is  not  entitled  to  recover  for  time  lost  by  reason  of 
illness,*  or  other  cause  beyond  his  control.'  In  order  to  protect  the 
employer  against  the  possible  damage  which  may  be  caused  by  the 
unexpected  absence  of  a  disabled  servant,  it  is  sometimes  stipulated  in 
the  contract  of  hiring  that  a  certain  amount  of  wages  shall  be  for- 
feited by  any  servant  who  fails  to  give  notice  of  his  disability.  A 
servant  whose  contract  of  employment  covers  a  definite  term  of  serv- 
ice is  under  no  obligation  to  continue  working  after  the  expiration 
of  the  term,  in  order  to  make  up  for  time  lost  by  reason  of  illness 
or  conditions  of  the  weather  which  rendered  it  impracticable  to  per- 
form his  duties.^ 

53.  Negligence  er  Miecoiiduct  el  Employee  as  Ground  for  Forfei- 
ture.-^The  employee  is  bound  to  exercise  due  care  in  the  discharge 
of  his  duties,*  and  to  yield  obedience  to  all  proper  rules  of  his  em- 
ployer. ^^    The  defendant  in  an  action  to  recover  wages,  if  he  can 

3.  Leopold  V.  Salkoy,  S»  Dl.  412,  SI  28  L.R;A.(N.6.)  314;  Wakli  v.  Fisher, 
Am.  Rep.  93  and  note.  102  Wis.  172,  78  N.  W«  437,  72  A  S. 

Note:  28  L.R.A(N.S.)  319.  R.  865,  43  L.R.A.  810. 

4.  Parker  v.  Macomber,  17  R.  I.  6.  MacFarlane  v.  AUan-Pfeiffer 
674,  24  Atl.  464,  16  L.R.A.  858  and  Chemical  Co.,  59  Wash.  154,  109  Pac. 
note.  604,  Ann.  Cas.  1912A  1180  and  note, 

Recovery  may  be  had  on  a  quantum  28  L.R.A.(N.S.)  314. 

meruit  for  the  services  actually  per-  7.  Leopold  v.  Salkey,  89  111.  412,  31 

formed.     Greene  v.   Linton,  7   Port.  Am.  Rep.  93  and  note. 

(Ala.)   133,  31  Am.  Dec.  707;  Lake-  8.  Note:  28  L.R.A.(N.S.)   322. 

man  v.  Pollard,  43  Me.  463,  69  Am.  9.  See  supra,  par.  13. 

Dec.  77;  Wolfe  v.  Howes,  20  N.  Y.  10.  Sipley  v.   Stiekney,  190  Mass. 

197,  75  Am.  Dec.  388;  Claik  v.  Gil.  43,  76  N.  E.  226,  112  A.  S.  R.  309,  5 

bert,  26  N.  Y.  279,  84  Am.  Dec  189;  Ann.  Cas.  6U,  5  L.R.A(N.S,)  469  and 

MacFarlane  ▼.  Allan-Pfeiffer  Chemical  note;  Jansen  v.  Williams,  36  Neb.  869, 

Co.,  59  Wash.  154,  109  Pac.  604,  Ann.  55  N.  W.  279,  20  L.RA.(N.S.)  207. 

Cas.  1912A  1180,  28  LJl.A.(N.S.)  314  But  the  pay  of  an  employee  cannot  be 

and  note.  withheld  for  his  refusal  to  obey  a  rule 

Notes:   16  L.R.A.  858;  28  L.R.A.  of  the  employer  requiring  him  to  reg^ 

(N.S.)  315.  ter  his  tixjoe  on  a  time  elock,  if  he  has 

5.  Clark  v.  Gilbert,  26  N.  Y.  279,  84  not  assented  to  such  rule.  Matthews 
Am.  Dec.  189;  MacFarlane  v.  Allan*  v.  Industrial  Lumber  Co.,  91  S.  C.  568, 
Pfeiffer  Chemical  Co.,  69  Wash.  154,  75  S.  E.  170,  Ann.  Caa.  1914A  45, 
109  Pac.  604,  Ann.  Cas.  1912A  1180,  45  L.RA.{N.S.)  645. 
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prove  any  facts  which  go  to  show  that  the  plaintiff  did  not  perfonn 
his  part  of  the  contract,  or  from  negligence  or  want  of  skill  performed 
it  in  such  a  manner  that  the  defendant  suffered  loss,  may  have  the 
amount  of  that  Ices,  as  ascertained  by  the  jury,  deducted  from  l^e 
amount  of  the  plaintiff's  claim.^^  The  law  implies  faithful  service  on 
the  part  of  the  employee,  and  an  amount  of  care  and  skill  proportioned 
to  the  character  of  the  work  which  he  has  engaged  to  perform.  If 
he  performs  it  negligently  and  unskilfully  it  is  a  breach  of  contract, 
and  when  the  employer  is  sued  for  wages  earned  under  the  contract 
he  can  defend  by  showing  a  failure  on  the  part  of  the  servant  properly 
to  perform  his  part,  in  consequence  of  which  he  has  sustained  dam- 
Bges.^*  A  provision  in  a  contract  of  employment  that  wages  shall 
be  forfeited  in  whole  or  in  part  for  a  violation  of  rules  is,  in  the 
absence  of  statute,  valid  and  enforceabla^'  A  statute  denying  to 
employers  the  right  of  set-off  or  of  counterclaim  in  actions  brought 
by  their  employees  to  recover  for  wages,  but  exempting  from  its  pro- 
visions the  business  of  farmers  or  farm  laborers  and  servants,  is 
unconstitutional  in  discriminating  against  employers  who  are  not 
farmers.^* 

54.  Recoyery  of  Wages  by  Rightfully  Discharged  Smployee. — The 
rule  applied  in  earlier  times  and  still  upheld  by  some  courts  declares 
that  a  person  employed  for  a  i^ecified  period  upon  an  entire  contract, 
who  is  rightfully  dismissed  for  misconduct  before  the  expiration  of 
the  contract  period,  cannot  recover  wages  pro  rata  for  the  time  served 
by  him.**  In  a  majority  of  juriedictionB,  however,  the  foregoing  rule 
has  been  repudiated,  and  it  is  held  that,  although  an  employer  may 
have  good  cause  to  discharge  an  employee,  yet,  if  the  employee  has 
faithfully  discharged  his  duties  up  to  the  time  that  the  cause  of  the 
discharge  arises,  he  may  claim  compensation  for  the  services  actually 
lendered.**    It  seems  to  be  generally  conceded  that  where  the  con- 

11.  Glennon  y.  L^muioh  Mfg.  Co.,  14.  KeUyville  Coal  Go.  v.  Harrier, 
140  Pa,  St  594, 21  Atl.  429, 12  LJB.A.  207  lU.  624,  69  N.  E.  927,  99  A.  S.  R. 
321.  240.    See  Set-off  akd  Cottnterolaim. 

12.  Mobile,  etc.,  R.  Co.  v.  Clanton,  15.  Miller  v.  Goddard,  34  Me.  102, 
59  Ala.  392,  31  Am.  Rep.  15;  Glennon  66  Am.  Dec.  63S;  Von  Heyne  v.  Tomp- 
V.  Lebanon  Mfg.  Co.,  140  Pa.  St.  594,  kins,  89  Minn.  77,  93  N.  W.  901,  5 
21  Atl.  429,  12  L.R.A.  32L  IiJl.A.(N.S.)  524  and  notej  Posey  v. 

Notes:   15  L.R.A.  213;   24  L.R.A.  Garth,  7  Mo.  94,  37  Am.  Dec.  183; 

231.  Libhvt  ▼.  Wood,  1  Watta  &  S.  (Pa.) 

It  is  not  a  question  of  set-off  or  of  265,  37  Am.  Dec.  461. 

tort;  it  is  an  equitable  defense,  grow-  Notes:  13  L.R.A.  72;  24  LJi.A«  231; 

ing   out   of  the  contract   itself,   and  17  Eng.  Rnl.  Cos.  210. 

going    directly    to    its    consideration.  As  to  wrongful  discharge,  see  supra, 

Glennon  v.  Lebanon  Mfg.  Co.,  140  Pa.  par.  35- et  seq. 

St.  594,  21  Atl.  429,  12  L.R.A.  321.  16.  Ryan  v.  Dayton,  25  Conn.  188, 

See  Set-off  ani>  CoiTKTistOLAnc.  65  Am.  Dee.  560;  MaBs^  v.  Taylor,  5 

IS.  Note:  Ann.  Cas.  1914A  46.  Gold.  (Tenn,)  447,  98  Am.  Dec.  429; 
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tract  of  employment  is  divisible  and  not  entire,  the  discharged  em- 
ployee may  recover  for  the  time  during  which  he  conducted  himself 
with  propriety.*'  Under  a  contract  for  services  at  a  sum  certain  per 
week;  with  an  additional  sum  per  week  if  the  services  be  continued 
for  one  year,  it  has  been  held  that  the  stipulated  additional  sum  cannot 
be  recovered  for  the  time  actually  worked,  where  the  servant  has 
within  the  year,  by  unjustifiable  conduct,  caused  his  discharge. ^^ 
In  any  case  the  right  of  the  employee  to  recover  is  subject  to  a  right 
on  the  part  of  the  employer  to  recoup  such  damages  as  he  may  have 
sustained  by  reason  of  the  employee's  misbehavior.**  Prioia  facie, 
however,  the  amount  recoverable  is  the  contract  rate  for  the  services 
rend^ed  up  to  the  time  of  the  dispharge ;  and  this  will  prevail  in  the 
absence  of  a  claim  for  damages  properly  pleaded  and  established  at 
the  trial.** 

B.  INJII1[^I$;S  TO  SM?I.OY£ES 

VL  Injuries  Infuctbd  by  Third  Persons 

55.  Right  of  Employee  to  Recover  from  Coemployee. — At  an  early 
day  the  view  was  expressed  that  an  action  will  not  lie  in  favor  of 
one  employee,  against  a  coemployee,  for  physical  injury  caused  to 
the  former  by  the  latter's  negligence  in  the  same  undertaking.  Many 
of  the  considerations  of  public  policy  which  led  to  the  adoption  of 
the  general  rule  *  that  a  party  who  employs  several  persons  in  the 
conduct  of  some  common  enterprise  or  undertaking  is  not  responsible 
to  any  one  of  them  for  the  injurious  consequences  of  the  medre  negli- 
s:ence  or  carelessness  of  the  othen,  in  the  performance  of  their  respec- 
tive duties,  were  held  to  have  an  ^ual  significancy  and  force,  when 
applied  to  actions  brought  for  like  causes  by  one  servant  against 
another.  In  the  latter  as  in  the  former  case,  they  are  presumed  to 
understand  and  appreciate  the  ordinary  risk  and  peril  incident  to 
the  service  in  which  they  are  to  be  employed,  and  to  predicate  the 
compensation  they  are  to  receive,  in  some  measure,  upon  the  extent 
of  the  hazard  they  assume.  The  knowledge  that  no  legal  redress  is 
afforded  for  damages  occasioned  i)y  the  inattention  or  unfaithfulness 
of  other  laborers  engaged  in  the  same  common  work  will  naturally 
induce  each  one  to  be  not  only  a  strict  obsen^er  of  the  conduct  of 
others,  but  to  be  more  prudent  and  careful  himself,  and  thus  by 

Hildebrand  v.  American  Fine  Art  Co!,  599,  125  N.  W.  885,  30  L.R.A.(N.S.) 

109  Wis.  171,  86  N.  W.  268,  53  L.R.A.  649. 

826.  19.  Hildebrand    v.   American    Fine 

Notes:  43  Am.  Dec.  208;  5  L.R.A.  Art  Co.,  109  Wis.  171,  85  N.  W.  268, 

(N.S.)  527.  53  L.R.A-  826. 

17.  Note:  6  L.R.A.(N.S.)  525.  20.  Note:  5  L.R.A.(N.S.)  529. 

18.  McGregor  v.  Harm,  19  N.  D.  1.  See  infra,  par.  193  et  seq. 

540 


18  R.  C.  L.  MASTER  AND  SERVANT  §  56 

increased  vigilance  to  promote  the  welfare  and  safety  of  all.  Such 
is  the  reasoning  in  support  of  this  doctrine.*  But  the  weight  of 
reason  and  authority  is  in  favor  of  holding  a  servant  liable  to  his 
fellow  servants  for  injuries  suffered  by  them  through  his  personal 
negligence.*  Upon  the  same  principle,  one  who  takes  an  independent 
contract  to  perform  a  portion  of  the  work  which  his  employer  hns 
undertaken  to  do  is  responsible  for  injuries  caused  to  the  employer's 
sen'ants  by  his  negligent  use  of  appliances  in  the  perfortnance  of  his 
work.*  Even  the  master  is  not  exempt  from  liability  to  his  servants 
for  his  own  negligence;  and  the  servants  make  no  contract  with,  and 
receive  no  compensation  from,  each  oth^.  It  may  well  be  doubted 
whether  a  knowledge,  on  the  part  of  the  servants,  that  they  were  in 
no  event  to  be  respomsible  in  damages  to  one  another  would  tend  to 
make  each  more  careful  and  prudent  himself.* 

56.  Acts  for  Which  Coempliyees  Are  Liable. — ^Under  the  rule  above 
stated,  where  two  or  more  persons  are  engaged  in  the  same  general 
business  of  a  common  employer,  in  which  their  mutual  safety  depends 
somewhat  upon  the  care  exercised  by  them  respectively,  each  owes 
to  the  other  a  duty,  resulting  from  their  relation  of  fellow  servants, 
to  exercise  such  care  in  the  prosecution  of  their  work  as  men  of  ordi- 
nary prudence  use  in  like  circumstances,  and  he  who  fails  in  that 
respect  is  responsible  for  the  resulting  physical  injury  to  his  fellow 
servant.*  In  no  case,  however,  should  the  employee  be  held  liable  for 
injuries  resulting  from  acts  done  under  direction  of  the  employer  or 
his  representative  and  involving  no  judgment  or  discretion  on  the 
part  of  the  actor ; '  and,  according  to  some  courts,  the  act  must  consist 
in  positive  misfeasance.*  It  has  been  held  that  a  car  inspector  who, 
after  inspection  and  approval,  sends  out  a  car  which  he  knows,  or  by 
the  exercise  of  ordinary  care  could  have  known,  was  defective  is 
liable  in  damages  to  a  brakeman  who,  because  of  the  defect,  is  injured 

2.  Albro  V.  Jaquitb,  4  Gray  (Mass.)  Wash.  631,  81  Pac.  1089,  109  A.  S. 

99,  64  Am.  Dec.  66;  JeweH  v.  Kansas  R.  917,  X  L.R.A.(N.S.)  283. 

City  Bolt,  etc.,  Co.,  231  Mo.  176,  132  5.  Osborne   v,   Morgan,   130   Mass. 

S.  W.  703,  140  A.  S.  R.  515.  102,  39  Am.  Rep.  437. 

S.  Hinds  v.  Overacker,  66  Ind.  547,  6.  See  supra,  par.  55. 

32  Am.  Rep.  114  and  note;  Hare  v.  7.  Atkins  v.  Field,  89  Me.  281,  36 

Mclntire,  82  Me.  240,  19  Atl.  463,  17  Atl.  375,  56  A.  S.  R.  424. 

A.  S.  R.  476,  8  L.R.A.  450;  Osbome  3.  The  foreman  in  a  mill  is  not  liable 

V.  Morgan,  130  Mass.  102,  39  Am.  Rep.  in  damages  for  personal  injuries  sus- 

437;  Brower  v.  Northern  Pac.  R.  Co.,  tained  bv  a  servant  of  the  master  in 

109  Mian.  385, 124  N.  W.  10,  25  L.R.A.  eonsequence    of    the    foreman's    non- 

(N.S.)  364;  Coalgate  Co,  v.  Bross,  25  icnisance  or  mere  neglect  of  duty,  but 

Okla.  244,  107  Pac.  425,  138  A.  S.  R.  he  is  liable  jointly  with  the  master  for 

915;  LawLon  v.  Waite,  103  Wis.  244,  a     positive     wrong     or    misfeasance. 

79  N.  W.  321,  45  L.R.A.  616.  Jewell  v.  Kansas  City  Bolt,  etc.,  Co., 

Notes:  64  Am.  Dec.  58;  28  L.R.A.  231  Mo.  176,  132  S.  W.  703,  140  A. 

440.  S.  R.  515. 

4.  Miller  v.   Moran   Bros.    Co.,   39 

541 


§§  57,  58  MASTER  AND  SERVANT         18  R.  C.  L. 

in  attempting  to  use  it  in  the  ordinary  naanner,  in  the  absence  of 
contributory  negligence  on  his  part.®  And  so  it  is  held  that  a  mine 
superintendent  or  foreman  may  be  held  liable  at  the  suit  of  a  miner 
who  has  been  injured  by  the  foreman's  negligence.^®  But,  on  tht 
other  hand,  it  has  been  held  that  a  servant  whose  duty  is  to  examine 
and  keep  in  running  order  the  tanks  and  pumps  of  a  railroad  company 
at  certain  stations  along  the  road  is  not  liable  to  another  servant 
injured  by  a  defectively  constructed  plants  merely  because  he  took 
no  affirmative  action  to  remedy  the  defect  after  his  aM^ntion  was 
called  to  it." 

57.  Rights  of  Employee  against  Persons  Furnishing  Instrumentali- 
ties.— A  person  undertaking  to  furnish  machinery  or  appliances  for 
the  use  of  the  servants  of  another  assumes  a  duty  to  furnish  proper 
and  safe  appliances;  and  a  negligent  performance  of  such  a  duty, 
resulting  in  injuries  to  one  engaged  in  doing  the  work  or  lawfully 
using  the  appliances,  imposes  a  liability  on  the  person  so  furnishing 
the  same  for  injuries  sustained  in  consequence  of  such ,  negligence. 
The  obligation  does  not  depend  on  a  contractual  relation  between  the 
person  injured  and  the  person  whose  negligence  causes  the  injury, 
but  on  a  failure  to  perform  a  duty  assumed  by  one  which  results  in 
injury  to  another.*^ 

584  Right  of  Employer  to  Recover  for  Injuries  to  Employee* — ^Under 
the  rule  of  the  common  law,  the  master  may  bring  an  action  for 
damages  against  a  third  party  for  any  loss  he  may  have  sustained  by 
reason  of  such  party  unlawfully  injuring  his  servant  or  servants.*' 
In  every  case,  however,  the  right  of  recovery  is  based  on  a  loss  of 
service ;  *^  and  so  a  master  has  no  right  of  action  for  an  assault,  or  an 
assault  and  battery,  upon  his  servant,  unless  some  loss  of  service  or 

9.  Ward  v.  Pullman  Car  Corp.,  131  83  Ky.  57,  4  A.  S.  R.  124;  Dennis  v. 
Ky.  142,  114  S.  W.  754,  25  L.R.A.  Clark,  2  Cush.  (Mass.)  347,  4«  Am. 
(N.S.)  343.  Dec.  671;  Ames  v.  Union  R.  Co.,  117 

10.  Hagerty  v.  Montana  Ore  Pur-  Mass.  541,  19  Am.  Rep.  426;  Burgess 
chasing  Co.,  38  Mont.  69,  98  Pac.  643,  v.  Carpenter,  2  S.  C.  7,  16  Am.  Rep, 
25  L.R.A.(N.S.)  356;  Durkin  v.  King-  643;  Clark  v.  London  General  Omnibus 
fiton  Coal  Co.,  171  Pa.  St.  193,  33  Atl.  Co.,  [1906]  2  K.  B.  648,  75  L.  J.  K.  B. 
237,  60  A.  S.  R.  801,  29  L.R.A-  808.  907,  95  L.  T.  N.  S.  435,  22  Times  L. 

11.  Dudley  v.  Illinois  Cent.  R.  Co.,  Rep.  691,  6  Ann.  Cas.  198,  2  British 
127  Ky.  221,  96  S.  W.  835,  128  A.  S.  Rul.  Cas.  694.  See  Apprentices,  vol. 
R.  336,  13  L.R.A.(N.S.)  1186.  2,   p.    347,     As   to   enticement   from 

12.  D' Almeida  v.  Boston,  etc.,  R.  service,  see  Interference,  vol.  15,  p. 
Co.,  209  Mass.  81,  95  N.  E.  398,  Ann.  44  et  seq. 

Cas.  1913C  751  and  note;  Roddy  v.  14.  Ames  v.  Union  R.  Co.,  117  Mass, 

Missouri  Pac.  R.   Co.,  104  Mo.   234,  541,  19  Am.  Rep.  426;  St.  Johnabuiy, 

15  S.  W.  1112,  24  A.  S.  R.  333,  12  etc.,  R.  Co.  v.  Hunt,  55  Vt.  570,  45 

L.R.A.   746;   Bright  v.   Bamett,  etc.,  Am.    Rep.    639.      As    to    services    as 

Co.,  88  Wis.  299,  60  N.  W.  418,  26  foundation  of  action  for  seduction,  see 

L.R.A.  524.     See  infra,  par.  75,  82.  Seduction. 

13.  Louisville,  etc.,  R.  Co.  v^.  V\rillis, 
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capacity  to  serve  resalts  therefrom.**    In  the  leading  English  case  on 
the  subject  the  court  said:    "If  my  servant  is  beat,  the  master  shall 
not  have  an  action  for  this  battery,  unless  the  battery  is  so  great  that 
by  reason  thereof  he  loses  the  service  of  his  servant,  but  the  servant 
himself,  for  every  small  battery,  shall  have  an  action ;  and  the  reason 
of  the  difference  is  that  the  master  has  not  any  damage  by  the  per- 
sonal beating  of  his  servant,  but  by  means  of  a  per  quod,  viz.,  per 
quod,  servitium,  etc.,  amisit;  so  that  the  original  act  is  not  the  cause 
of  his  action,  but  the  consequent  upon  it,  viz.,  the  loss  of  his  service, 
is  the  cause  of  his  action;  for  be  the  battery  greater  or  less,  if  the 
master  doth  not  lose  the  service  of  his  servant,  be  shall  not  have  an 
action."  *•    The  early  common  law  accorded  a  remedy  only  in  the 
case  of  menial  servants — domestics  infra  moenia;*'  but  under  the 
modern  rule  it  is  not  necessary,  it  seems,  that  the  servant  should  have 
been  working  for  wages  in  order  to  entitle  the  master  to  recover  for 
the  injury.**    The  master,  who  is  neither  the  parent  of,  nor  in  loco 
parentis  to,  the  servant,  can  recover,  according  to  ^me  decisions,  only 
the  out-of-pocket  expenses  owing  to  his  being  deprived  of  the  services.** 
So  it  has  been  held  that  a  master  cannot  recover  damages  for  negli- 
gent injury  to  his  servant,  by  which  he  claims  to  have  lost  the  future 
services  of  the  servant,  whose  place  cannot  be  filled,  which  will  result 
in  large  loss  of  profits  to  him.**    But  according  to  other  decisions 
prospective  damages  may  be  recovered  under  some  circumstances.* 
The  authorities  are  against  the  contention  that  loss  caused  by  the  death 
of  the  servant  can  properly  be  made  the  foundation  of  a  cause  of 
action.*    The  employer  is  entitled,  however,  to  hold  one  in  his  employ 
liable  for  negligently  causing  the  death  of  an  employee,  for  which  the 
employer  is  compelled  to  make  indemnity.    The  action  in  such  case 
is  founded  not  on  the  death,  but  upon  the  loss  caused  by  the  recovery 
against  the  employer,  and  an  action  therefor  is  not  defeated  by  the 
fact  that  the  employer  is  not  within  the  statutory  provision  as  to 
who  may  maintain  an  action  for  wrongful  death.*     It  is  well  settled 
that  a  person  whose  negligence  has  contributed  to  the  injiu*y  of  the 
employee  of  another  cannot  escape  liability  to  the  employer  because 

• 

15.  Fluker  y.  Georgia  R.,  eto.,  Co.,   112  Pae.  686,  32  L.R.A.(N.8.)  38. 
81  Gki,  461,  8  8.  E.  529,  12  A.  S.  R.       1.  Note:  32  L.R.A.(N.S.)  38. 

328.  2.  Clark  y.  London  General  Omni- 

16.  Quoted  in  Dennis  v.   Clark,  2  bus  Co.,  [1906]  2  K.  B.  648,  76  L.  J. 
Cush.  (Mass.)  347,  48  Am.  Dec  67L  K.  B.  907,  95  L.  T.  N.  S.  435,  22  Times 

17.  Burgess  t.  Carpenter,  2  8.  C.  L.  Rep.  691,  6  Ann.  Cas.  198,  2  British 
7,  16  Am.  Rep.  643.  Rul.  Cas.  694.     See  Dkath,  vol.  8,  p. 

18.  Louisville,  etc,  R.  Co.  v.  WiUis,  766  et  seq. 

83  Ky.  57,  4  A.  S.  R.  124.  3.  Travelers'  Ins.  Co.  v.  Great  Lakes 

19.  Note:  32  L.R.A.(N.S.)  38.  Engineering  Works  Co.,  184  Fed.  426, 

20.  Cain  v.  Vollmer,  19  Idaho  163,   107  C.  C.  A.  20,  36  L.R.A.{N.S.)  60. 
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the  negligence  of  a  fellow  servant  of  the  employee  siao  contributed 
to  the  injury.* 

59.  Indemnification  of  Employee  by  Employer  for  Loss  and 
Injury. — ^As  a  general  rule  the  employer  ia  bound  to  indenuiify  his 
employee  for  all  loss  and  injury  sustained  by  the  employee  while  dis- 
charging the  duties  of  his  employment.^  Accordingly,  if  a  servant  of 
a  corporation  upon  which  an  injunction  has  been  served,  restraining 
it  from  doing  certain  ac;ts,  does  those  acts  by  order  o^  the  corporation, 
which  imparts  to  him  no  notice  of  the  injunction,  but  conceals  ita 
existence  from  him,  the  corporation  is  bound  to  indemnify  him  for 
the  damages  sustained  by  him  as  the  natural  result  of  his  obedience 
to  its  orders.*  But  it  must  be  made  to  appear  that  the  servant  at  the 
time  complained  of  was  acting  for  and  in  the  place  of  his  master,  in 
accordance  with  and  representing  his  master's  will  and  not  his  own, 
and  that  the  business  which  he  was  doing  is  strictly  that  of  his  em- 
ployer and  not  in  any  respect  his  own.' 

VII.  Injuries  Inflicted  by  Employer 

Generally 

60.  Basis  of  Liability;  Obligation  of  Care;  Relation  of  Parties.^* 

Until  very  recent  times  **  it  has  not  been  deemed  politic  or  expedient 
that  persons  who  enter  the  employment  of  others  should  be  insured 
against  injury  incurred  in  the  discharge  of  their  duties.*  The 
employer  is  not  an  insurer  of  the  safety  of  the  employee ;  **  he  is 

4.  Kentucky,  etc.,  R.  Co.  v.  Sydnor,       Note:  Ann.  Cas.  1912D  993. 

119  Ky.  18,  82  S.  W.  989,  7  Ann.  Cas.  fi.  See   Workmen's   Compensation 

1177  and  note,  68  L.R.A.  183.  Acts. 

5.  Moore  v.  Appleton,  34  Aid.  147,  9.  Metallie  OoW  Min.  Co.  v.  Watson, 
73  Am.  Dec.  448;  Howe  Machine  Co.  51  Coio.  278,  117  Pac.  609,  Ann.  Cas. 
V.  Bryson,  44  la.  159,  24  Am.  Rep.  1Q13A  1276. 

735;  Curry  v.  Curry,  87  Kv,  667,  9  10.  Metallic  Gold  Min.  Co.  v.  Wat- 

S.  W.  831,  12  A.  S.  R.  504  f  Guiniey  son,  51  Colo.  278,  117  Pao.  609,  Ann. 

V.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  496,  Cas.  1913A  1276;  Budge  v.  Morgan, 

46  N.  W.  78, 19  A.  S.  R.  206;  Hendet-  etc.,  S.  Co.,  108  La.  349,  32  So.  535, 

son  V.  Eckem,  115  Minn.  410,  132  N.  58  L.R.A.  333;  Wormell  v.  Maine  Cent. 

W.   715,  Ann.    Cas.   1912D   989   and  R.  Co.,  79  Me.  397,  10  Atl.  49,  1  A.  S. 

note;  Culmer  v.  Wilson,  13  Utah  129,  R,  321;  South  Baltimore  Car  Works 

44  Pac.  833,  57  A.  S.  R.  713 ;  Lacey  v.  v.  Sehaef er,  96  Md.  88,  53  Atl.  665, 

Hill,  L.  R.  18  Eq.  182,  43  L.  J.  Ch,  94  A.  S.  R.  560 ;  Bliek  v.  Olds  Motor 

551,  2  Eng.  Rul.  Cas.  519  and  note.  Works,  175  ^fich.  640,  141  N.  W.  680, 

Note:  2  L.R.A. (K.S.)  661.  49  L.R.A. (N.S.)  883  and  note;  Pind- 

See  Principal  and  Agent.  lay  Brewing  Co.  v.  Bauer,  50  Ohio  St. 

6.  Guimev  v.  St.  Paul,  etc.,  R.  Co.,  560,  35  N.  E.  55,  40  A.  S.  R.  686; 
43  Minn.  496,  46  N.  W.  78,  19  A.  S  Cincinnati^  etc.,  R.  Co.  v.  Frve,  80 
R.  256.  Ohio  St.  289,  88  N.  E.  6^,  131  A.  S. 

7.  Corbin  v.  American  Mills,  27  R.  709;  Sen'ice  v.  Shonenmn,  196  Pa. 
Conn.  274,  71  Am.  Dec.  63.  St.  69,  46^  Atl.  292,  7»  A.  S.  R.  689, 
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liable  to  the  latter,  as  it  ordinarily  is  expressed,  not  because  of  danger 
in  the  employment  but  only  by  reason  of  his  negligence."  And 
hence  he  is  not  to  be  held  accountable  in  damages  for  the  consequence 
of  what  commonly  is  termed  error  of  judgment.**  The  principles  of 
negligence,**  then,  must  be  consulted  in  determining  whether  in  any 
particular  case  an  injured  employee  is  entitled  to  recover.  Foremost 
of  these  principles  is  the  rule  which  declares  that  a  causal  relation 
must  be  established  between  the  negligent  act  and  the  injury  sus- 
tained. The  employee  must  show  that  some  negligent  act  or  omission 
of  the  employer  was  the  proximate  cause  of  his  injury.**  Again,  the 
duty  neglected  must  have  been  one  due  to  the  employee ;  *•  if  it  was 
one  imposed  by  law  for  the  benefit  of  other  persons,  the  employee  is 
not  entitled  to  recover,**  though  there  has  been  not  a  little  difference 

69  L.RA^  792;  Purdy  v.  Westinghouse  Purdy  v.  Westinghouse  Electric,  etc., 

Elect.,  etc.,  Co.,  197  Pa.  St.  257,  47  Co.,  197  Pa.  St.  257,  47  Atl.  237,  80 

Atl.  237,  80  A.  S.  B.  816,  61  L.R.A.  A.  8.  R.  816,  61  L.R-A,  881;  Ehni  v- 

881.  Nfttional  Tube  Works  Co^  203  Pa.  St 

-KT  *       AQ  A    c   Tj    001.  Oft  T  p  A  186,  62  Atl.  166,  93  A.  S.  R.  761; 

fJi^^^o^  ^  ^-  ^-  ^  '  •    ^  Herbert  v.  PaAam,  86  8.  C.  352,  68 

(JM.b.)  iZLb.  g   g  5g4^  35  L.RA.(N.S.)  239. 

See  infra,  par.  9L  Notes:  7  L.R.A.  172;  67  URJL.  818; 

11.  QaiBn  T.  New  York,  etc.,  R.  Co.,  28  L.R.A.(N.SO   1216. 

56  Conn.  44,  12  Atl.  97,  7  A.  S.  R.  12.  0-Neill  v.  Chicago,  etc.,  R.  Co., 

284;    Edward   Hines  Lumber   Co.   v.  66  Neb.  638,  92  N.  W.  731,  1  Ann. 

Ligas,  172  lU.  315,  50  N.  £.  225,  64  Cas.  337,  60  L.R.A.  443. 

A.  S.  R.  38;  Wabash,  etc.,  Ry.  Co.  v.  .  18.  See  NjiGiilotNOK. 

Locke,  112  Ind.  404,  14  N.  E.  391,  2  14.  Miller  v.  Kelly  Coal  Co.,  239  111. 

A.  S.  R.  193;  Saylor  v.  Parsons,  122  626,  88  N.  B.  196,  130  A.  S.  R.  245; 

la.  679,  98  N.  W.  500,  101  A.  S.  R.  Monson  v.  La  Fsance  Copper  Co.,  39 

283,  64  L.R. A.  642 ;  Budge  ▼.  Morgan's,  Mont.  60,  101  Pao.  243^  133  A.  S.  R. 

L.,  etc.,  R.,  etc.,  Co.,  108  La.  349,  32  549;  Edgar  ▼.  Rio  Grande  Western  R. 

So.  635,  58  L.R. A.  333 ;  Ford  v.  Tie-  Co.,  32  Utah  330,  90  Pac.  745,  125  A. 

mont  Lumber  Co.,  123  La.  742,  49  So.  8.  R.  867,  11  L.R^.(N.S.)  738;  Carl- 

492, 131  A.  S.  R.  370,  22  L.R.A.(N.S.)  son  v.  Weyerhaeuser  Timber  Co.,  50 

917;  Wormell  t.  Maine  Cent.  R.  Co.,  Wash.  490,  97  Pao.  601,  30  L.R.A. 

79  Me.  397, 10  Atl.  49, 1  A.  S.  R.  321 ;  (N.S.)  267. 

South  Baltimore  Car  Works  v.  Schaef •  Notes :  98  A.  S.  R.  321 ;  57  L Ji. A. 

er,  96  Md.  88,  53  Atl.  665,  94  A.  S.  R.  818. 

560 ;  Ward  v.  Ely-Walker  Dry  Goods  16.  Cole  y.  Chicago,  etc.,  EL  Co.,  71 

Bldg.  Co.,  248  Mo.  348,  164  S.  W.  478,  Wis.  114,  37  N.  W.  84,  5  A.  S.  R. 

45  L.R.A.(N.S.)  550:  Fivey  v.  Penn-  201. 

sylvania  R.  Co.,  67  N.  J.  L.  627,  52  16.  Carper  v.  Norfolk,  etc.,  R.  Cou,. 

Atl.  472,  91  A.  8.  R.  446;  Smith  v.  78  Fed.  94,  42  U.  S.  App.  282,  23  C. 

Wilmington,  etc.,  R.  Co.,  129  N.  C.  C.  A.  669,  36  L.R.A.  136;  Louisville^ 

173,  39  8.  E.  805,  85  A.  S.  R.  740;  etc.,  R.  Co.  v.  Holland,  164  Ala.  73, 

Kdiler  v.  Schwenk,  144  Pa.  St.  348.  22  51  So:  365,  137  A.  S.  R.  26;  Fowler 

Atl.  910,  27  A.  S.  R.  633,  13  L.R.A.  PacOcing  Co.  v.  Bnzenperger,  77  Kan. 

374 ;  Reese  V.  Hershey,  163  Pa.  St.  253,  406,  94  Pac.  996,  15  L.R.A.(N.S.)  784 

29  Atl.  907, 43  A.  S.  R.  795;  Service  v.  and  note;  Pique^o-  v.  Chicago,  etc., 

Shoneman,   196   Pa.   St.   63,  46   Atl.  R.  Co.,  52  Mich.  40,  17  N.  W.  232,  5Q 

292,  79  A.  S.  R.  689,  69  L.R.A.  792;  Am.  Rep.  243;  Ckrismdr  t.  Bell  Tele- 
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of  opinion  on  this  point,*'  and  the  cases  disclose  a  lack  of  uniformity 
in  the  application  of  the  rule.  Of  course  the  relation  of  master  and 
servant  must  be  established  as  the  basis  of  liability,  though  ordinarily 
this  is  so  clear  on  the  facts  that  it  is  virtually  admitted.  In  some 
eases,  however,  there  is  a  real  doubt  as  to  whether  the  relation  of  master 
and  servant  exists  in  contemplation  of  law  so  as  to  impose  on  one 
liability  for  an  injury  to  the  other,  as  an  instance  of  which  may  be 
cited  the  case  where  the  owner  of  a  stone  quarry  organized  a  dummy 
corporation  and  leased  the  quarry  to*  it  for  the  purpose  of  avoiding 
liability  for  injury  to  employees  in  operation  of  the  quarry.  In  this 
case,  notwithstanding  the  rule  as  to  the  separate  entity  of  corporations, 
it  was  held  that  the  owner  of  the  quarry  was  liable  for  injuries  to 
employees  working  in  it.*® 

61.  Degree  and  Stamdard  of  Care  Required  to  Be  Exercised. — 
Inasmuch  as  negligence  is  the  basis  of  the  employer's  liability  for 
injuries  to  his  employee,  the  investigator  must  resort  in  order  to  dis- 
cover what  is  to  be  deemed  negligence  to  the  general  principles  of 
the  law  of  negligence.  Legal  phraseology  prescribes  degrees  of  care 
and  fixes  standards  for  determining  whether  in  any  particular  case 
the  prescribed  degree  has  been  exercised.*®  ''Ordinary  care''  or 
''reasonable  care"  are  the  terms  usually  employed  to  describe  the 
degree  of  diligence  to  which  the  employer  is  bound  in  providing  his 
employee  with  safe  tools,  appliances,  machinery  and  working  places.^ 

phone  Co.,  194  Mo.  188,  92  S.  W.  878,  See  infra,  par.  64. 

6  L.R.A.(N.S.)   492.  18.  Chesapeake  Stone   Co.  v.  Hol- 

For  example,  a  statute  enacting  that  brook,  168  Ky.  128,  181  S.  W.  953| 

persons  engaged  in  blasting  rocks  shall  L.R.A.1916D  311.    See  also  Corpora* 

before  each  explosion  give  seasonak^e  tions,  vol.  7,  p.  27. 

notice  thereof,  so  that  all  persons  or  19.  See  Nbgijgekcb.     As  to  negli- 

teams  approaching  shall  have  time  to  gence   as   the   basis   of   liability,   see 

retire   to   a   safe   distance,   and    tjiat  supra^  par.  60. 

whoever  violates  the  law  is  liable  for  20.  Armour  v.  Rnssell,  144  Fed.  614, 

all  damages  caused  by  the  explosion,  75  C.  C.  A.  416,  6  L.R.A.(N.S.)  602 

does  not  give  a  remedy  to  workmen  and  note;  Drew  v.  Western  Steel  Car, 

employed  in  the  quarry,  hut  was  de-  etc.,  Co.,   174  Ala.  616,  56   So.  995, 

signed    only    for    the    protection    of  40  L.R.A.(N.S.)   890;  Edward  Hines 

persons  who,  not  being  engaged  in  or  Lumber  Co.  v.  Ligas,  172  IIL  315,  50 

about  the  quarry,  and  being  therefore  N.  E.  225,  64  A.  S.  R.  38;  Schwarzs- 

ignorant  of  their  proximity  to  danger,  child,  etc.,  Co.  v.  Weeks,  72  Kan.  190, 

are  in  need  of  warning  to  retire  to  a  83  Pac.  406,  4L.R.A.(N.S.)  515;  Lewis 

place  of  safetv.    Hare  v.  Mclntire,  82  v.  Vicksburg,  etc.,  R.  Co.,  114  La.  161, 

Me.  240,  19  Atl.  453,  17  A.  8.  R.  476,  38  So.  92,  108  A.  S.  R.  335:  Scott  v. 

8  L.R.A.  450.  Astoria  R.  Co.,  43  Ore.  26,  72  Pac. 

17.  Pittsburg,  etc.,  R.  Co.  v.  Moore,  594,    99    A.    S.    R.    710,    62    L.R.A. 

152  Ind.  346,  53  N.  B.  290,  44  L.R.A.  543. 

638 ;  Bluedom  v.  Missouri  Pac.  R.  Co.,  Note :  97  A.  S.  R.  886. 

108  Mo.  439,  18  S.  W.  1103,  32  A.  S,  A  master  is  not  bound  to  give  con- 

R.  615.  tinual  attention  to  a  servant  to  protect 

Note:  15  L.R.A.(N.S.)  784.  him  from  situations  made  dangerous 
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But  these  and  like  terms  have  a  relative  significance  and  cannot  be 
readily  defined.^  The  surrounding  facts  and  circumstances  are  of 
controlling  importance.*  What  may  be  deemed  ordinary  care  in 
one  case  may^  under  different  surroundings  and  circumstances,  be 
gross  negligence.  The  policy  of  the  law  has  relegated  the  determine* 
tion  of  such  questions  to  the  jury,  under  proper  instructions  from  the 
court.  It  is  their  province  to  note  the  special  circumstances  and  sur- 
roundings of  each  particular  case,  and  then  say  whether  the  conduct 
of  the  parties  in  that  case  was  such  as  would  be  expected  of  reasonable, 
prudent  men,  under  a  similar  state  of  affairs.'  While  expressions  vary 
somewhat  in  different  cases,*  it  is  generally  agreed  that  the  standard  of 
care  is  that  exercised  by  the  average  prudent  individual  under  similar 
circumstances.*  The  unbending  test  of  negligence  in  methods,  ma- 
chinery, and  appliances  is  the  ordinary  usage  of  the  business.  No 
man  is  held  by  law  to  a  higher  degree  of  skill  than  the  fair  average 
of  his  profession  or  trade,  and  the  standard  of  due  care  is  the  conduct 
of  the  average  prudent  man.* 

62.  Fundamentals  of  Negligence;  Comparative  Knowledge. — ^It  is 
generally  conceded  to  be  a  philosophic  tnith  that  a  person's  respon- 
sibility for  his  acts  depends  upon  their  tendency  under  the  circum- 
stances known  to  him.'  And  the  authorities,  although  at  times 
somewhat  confused,  demonstrate  the  applicability  of  the  principle  in 
determining  whether  resjfwnsilwlity  for  an  injury  to  an  employee  is  to 
be  attributed  to  the  employer  or  to  the  employee  himself.    Fault  on 

by  oeeuiteneeB  unusual  and  imexpeeted  Webber^  32  Okla.  180,  121  Pa«.  235, 

by  either  master  or  servant.     Miller  Ann.  Gas.  1914A  569. 
V.  Moran  Broa.  Co.,  38  Warii.  631,  81       4.  Marks  t.   Harriet   Cotton  Milk. 

Pac  1089,  109  A.  S.  R.  917, 1  LlR.A.  138  N.  C.  401,  50  S.  E.  769,  3  Ann. 

(N.S.)  283.  Cas.  812.    See  infra,  par.  92. 

1.  Grand  Tmnk  R.  Co.  v.  Ivea,  144  5.  Drew  ▼.  Western  Sted  Car,  etc., 
U.  S.  408,  12  S.  Ct.  679,  36  U.  S.  (L.  Co.,  174  Ala.  616,  66  So,  995,  40 
ed.)  486;  Enid  City  R.  Co.  v.  Webber,  L.R.A.(N.S.)  890;  Reese  v.  Hershey, 
32  Okla.  180,  121  Pac.  235,  Ann.  Cas.  163  Pa.  St.  263,  29  Atl.  907,  43  A. 
1914A  569.  S.  R.  795;  Service  v.  Sboneman,  196 

2.  WestOTi  Stone  Co.  V.  Musical,  196  P»-  St.  63,  46  Atl.  292,  79  A,  S.  R. 
111.  382,  63  N.  E.  664,  89  A.  S.  R.  ^^'  ^^J^^:^'  ^^'^  ^^""^^ ^A^J^^'^^JF" 
325;  Larson  v.  Berquist,  34  Kan.  334,  l^T'^^^^^r^fih  A%  ^  «l*ft  IV 
8  Pae.  407, 65  Am.  Rep.  249;  Anderson  ^l'  f  ^V'  ^'  u  «.  S.  R.  816,  51 
^  Tt^^^^l  1ft  n^  Kii;  io  T>-«  7«f;  L-R.A.  881:  Herbert  v.  Parham,  86 
T.  Bennett,  16  Ore^lS,  19  Pac   765,  g    ^    ^^  'gg  g    g    ^^  ^  ^^^ 

Ltiin    9?  Va   79?^^"%   rsS' 7''o    ^^'^'^   ^39;  Downey  v,  Gemini  Min. 
}^^'^    ^*        '  V  jI  ir  ,     Co.,  24  Utah  431,  68  Pac.  414,  91  A. 

L..R.A.  999;  Portance  v.  Lehigh  VaL   s   R.  798 

Coal  Co,  101  Wis.  574,  77  N.  W.  876,  Note!  9*7  A.  S.  R.  886. 

70  A.  S.  R.  932.  5,  Purdy  v.  Westinghouse  Electric,. 

Note:  87  A.  S.  R.  562.  etc.,  Co.,  197  Pa.  St.  257,  47  Atl.  237, 

3.  Grand  Trunk  R.  Co.  y.  Ives,  144  80  A.  S.  R.  816,  51  L.R.A.  881. 

U.   S.  408,  12  S.  Ct.  679,  36  U.  S.       7.  See  Homicjide,  vol.  13,  p.  697;. 
(L.  ed.)    485;   Enid   City  R.   Co.   v.    Nbglioence. 

547 


§  62  MASTER  AND  SERVANT  18  B.  a  L. 

the  part  of  the  employer  is  to  be  found  in  action  or  nonaction  accom* 
panied  by  knowledge  actual  or  implied  of  the  probable  results  of  his 
conduct ;  *  and,  likewise,  fault  on  the  part  of  the  employee  is  to  be 
determined  by  the  same  test.*  Knowledge,  then,  or  opportunity  by 
the  exercise  of  reasonable  diligence  to  acquire  knowledge,  of  th«  peril 
which  subsequently  results  in  injury  to  the  employee  is  the  foundation 
of  the  liability  of  the  employer.^^  Liability  exists  when  the  perils  of 
the  employment  are  known  to  the  employer  but  not  to  the  employee ;  ** 
and  no  liability  is  incurred  when  the  employee's  knowledge  equals 
or  surpasses  that  of  the  employer.**  It  may  not  be  out  of  place  to 
observe  in  this  connection  that  the  doctrine  of  contributory  negligence 
and  all  of  its  qualifications  and  limitations  depend  upon  this  ques- 
tion of  knowledge.  Injuries  received  by  the  employee  in  an  emergency 
or  pursuant  to  a  command  are  compensated  upon  the  theory  in  the 
one  case  that  he  has  no  opportunity  for  informing  himself,  and  in 
the  other  case  that  he  submits  to  the  employer's  superior  knowledge. 
Again,  injuries  resulting  from  acts  done  in  disobedience  of  rules  and 
orders  are  not  a  foundation  for  compensation  because  the  employer 

8.  Note:  41  L.R.A.  36.  See  infra,  24  A.  S.  R.  722;  McMahon  v.  Ida 
par.  121.  Mining  Co.,  95  Wis.  308,  70  N.  W.  478, 

9.  See  infra,  par.  135,  172.  60  A.  8.  R.  117. 

10.  Thayer  v.  St  Louis,  etc,  R.  Ca,  Notes:  98  A.  S.  R.  303;  41  L.R.A. 
22  Ind.  26,  85  Am.  Dec.  409;  Lane  v.   61. 

Minnesota  State  Agricultural  Soc,  62  12.  Arkansas  Smokeless  Coal  Co.  v. 

Minn.  175,  64  N.  W.  382,  29  L.R.A,  Pippins,  92  Ark.  138,  122  S.  W.  113, 

708;    Cox   V.    American   Agricultural  19  Ann.  Cas.  861  and  note;  Pennsyl- 

Chemical  Co.,  24  R.  L  503,  53  Atl.  vania  Co.  v.  Congrdon,  134  Ind.  226, 

871,  60  L.R.A.  629.  33  N.  E.  795,  39  A.  S.  R.  251;  Peter- 

Notes:  77  Am.  Dec.  223;  98  A.  S,  son  ▼.  New  Pittsburg  Coal,  etc.,  Co., 

R.  303;  35  L.R.A.(N.SO  679.  149  Ind.  260,  49  N.  E.  8,  63  A.  S.  R. 

11.  Magee  v.  North  Pac.  C.  R.  Co.,  289;  Atchison,  etc.,  R.  Co.  v.  Sadler, 
78  Cal,  430,  21  Pac.  114,  12  A.  S.  R.  38  Kan.  128,  16  Pac.  46,  5  A.  S.  R. 
69 ;  Moore  v.  Dublin  Cotton  Mills,  127  729 ;  Hill  v.  Atchison,  etc.,  R.  Co.,  81 
Ga.  609,  56S.  E.  839, 10L.R.A.(N.S.)  Kan.  379,  196  Pac.  447,  47  L.R.A. 
772 ;  Pennsylvania  Co.  V.  Congdon,  134  (N.S.)  1141  and  note;  Langdon- 
Ind.  226,  33  N.  E.  795,  39  A.  S.  R.  Creasv  Co.  v.  Rouse,  139  Ky.  647,  72 
251;  Buzzell  v.  Laconia  Mfg.  Co.,  48  g.  ^^\  ms^  Ann.  Cas.  1912B  292; 
Me.  113,  77  Am  Dec.  212 ;  Guimey  v.  rj]^  ^   gt^te  Line  S.  9.  Co.,  29  La. 

jJ'vT  w'  ^o^''in  A  oV  o^?""?;  '  Ann.  791,  29  Am.  Rep.  349;  Wiokham 
46  N.  W  78  19  A.  S   R.  256;  Roge^   ^   jy^^^^  jj^^^  ^      ^^  ^^^   ^^ 

1^^%'  I^^'^<  h^  k  ]  t  f  '  125  N.  W.  22,  136  A.  S.  R.  436,  52 
13  L,R.A.(N.S.)   691;  Galveston,  etc.,   t  r>  a  /xt  o  \  moo    r»  r»       rr^ 

R.  Co.  V.  Garrett,  73  tex.  262,  13  s!  ^- V^^SJ   ^!  kS^'l^  T'^^'^'r  I 

W.  62,  15  A.  S.  R.  781;  Downey  v.  ,  '  o\  A«.  \?  r      .*      ^'  ^  ^    •^• 

Gemini  Min.  Co.,  24  Utah  431,  fe8  Pac.  if-^'f  ^^^^L,    *  ^™^'  ®^*-*  ^-  ^^'  ^• 

414,  91  A.  S.  R.  798;  Vickers  v.  Kana-  Mayne,  36  Okla.  48,  127  Pac.  474,  42 

wha,  etc.,  R.  Co.,  64  W.  Va.  474,  63  S.  L.R.A. (N.S.)  645;  Purdy  v.  Westing- 

E.  367,  131  A.  S.  R.  929,  20  L.R.A.  house  Electric,  etc.,  Co.,  197  Pa.  St. 

(N.S.)  793;  Johnson  v.  Ashland  First  257,  47  Atl.  237,  80  A.  S.  R.  816,  51 

Nat.  Bank,  79  Wis.  414,  48  N.  W.  712,  L.R;A.  88L 
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has  discharged  his  fundamental  duty  to  inform  the  employee.^'  The 
same  is  true  of  the  doctrine  termed  '^assumption  of  risk/'  for  this 
doctrine  exists  verbally  only,  consisting  of  expressions  that  practically 
are  the  equivalents  of  the  language  used  to  express  the  coucepts  of 
contributory  negligence.**  If  both  employer  and  employee  have 
equal  opportunities  to  know  of  the  dangecr,  there  can  be  no  recovery ;  *^ 
but  more  often  than  not  the  employer  has  superior  knowledge,  in 
which  case,  if  he  does  not  inform  tihie  employee,  he  will  be  liable  for  a 
resulting  injury.^*  Not  is  this  all,  for  he  must  take  active  measures 
to  inform  himself  of  sources  of  dcmger.*'  Constructive  knowledge 
is  the  equivalent  of  actual  knowledge;  and  if  ordinary  care  would 
have  disclosed  the  danger,  the  fact  of  ignorance  is  no  defense.*^  The 
employer  will  bo  poresiuned  to  know  of  and  to  underst^ud  such  dangers- 
as  ordinarily  inhere  in  the  business  which  he  conducts ;  *'  and  he  is 
bound  to  take  measures  to  understand  and  keep  informed  of  m^ 
chinery,  appliances  and  conditions  of  work.*®  Knowledge  may  be 
inferred  from  the  fact  that  a  defect  is  open  to  observation  and  has  so 
existod  for  a  considerable  time.*  And  notice  need  not  be  brought 
home  to  the  employer  personally ;  if  knowledge  of  a  danger  come  to 
the  attention  of  an  agent  or  vice  principal  who  is  intrusted  with  the 

Notes:  77  Am.  Dec.  223;  13  L.R.A.  Notes:  98  A.  S.  R.  303;  41  L.R.A. 

(N.S.)  669.  42. 

As  to  pleading  knowledgpe,  see  supra,  19.  Wagner  v.  H.  W.  Jayne  Chem, 

par.  68.  Co.,  147  Pa.  St.  475,  23  Atl.  772,  30 

The  master  is  not  liable  for  injuries  A.  8.  R.  745. 

whksh  liis  servant  receives  through  an  Note:  41  L.R.A.  132.. 

imperfection  in  the  instrumentalities  of  It  would  he  unfair  to  hold  an  em- 

the  husiness  unless  he  knew  or  ought  ployer  responsible  for  the  lack  of  tech- 

to  have  known  of  the  esiatenee  of  that  nieal   knowledge  which   is  ordinarily 

imperfection.     Buttner  v.  South  Bal-  possessed  only  by  persons  in  certain 

timore  Steel  Car,  etc.,  Co.,  101  Md.  168,  lines  of  business,  and  which  it  would 

60  Atl.  597,  4  Ann.  Cas.  761  and  note  therefore  be  unjust  to  expect   other 

(as  to  railroad  companies) ;  Clougfa  v,  persons  to  possess.    41  L.R.A.  72  note. 

Hoffman,  132  Pa.  St.  626,  19  Atl.  299,  20.  Raasch  v.  Elite  Laundry  Co.,  98 

19  A.  S.  R.  620;  Ehni  v.  National  Tube  Minn.  367,  108  N.  W.  477,  7  L.R.A. 
Works  Co.,  203  Pa.  St.  186,  52  AU.  (N.S.)  940. 

166,  93  A.  S.  R.  761.  1.  Monmouth  Min.,  etc.,  Co.  v.  Er- 

Notes:  98  A.   S.  R.  303,  305;  41  ling,  148  111.  521,  36  N.  E.  117,  39 

L.R.A.  47;  35  L.R.A.(N.S.)  680.  A.  S.  R.  187;  Clough  v.  Hoffman,  132 

13.  See  infro,  par.  135  et  seq.;  117  Pa.  St.  626,  19  Atl.  299,  19  A.  S.  R. 
et  seq.  620. 

14.  See  infra,  par.  164,  165«  Notes:  98  A.  S.  R.  304;  41  L.R.A. 

15.  Note :  77  Am-  Dec.  223.  63. 

Id.  See  infra,  par.  76.  What  period  must  elapse  before  it 

17.  See  infra,  par.  73.  is  justifiable  to  regard  the  master  as 

IS.  Monmouth  Min.,  ete.^  Co.  y.  Er-  affected  with  knowledge  of  an  existing 

ling,  148  IlL  521,  36  N.  E.  117,  39  defect   in   an   instrumentality    is,    of 

A.   S.  R.  187;  Johnson  v.  Spear,  76  course,  usually  a  question  of  fact,  to 

Mich.  139,  42  N.  W.  1092,  15  A.  S.  R.  be  decided,  like  other  questions  of  that 

298.  sort,  by  a  jury.    41  L.R.A.  65  note.. 
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conduct  of  the  business,  this  will  suffice.*  As  to  whether  the  agent's 
knowledge  must  have  been  acquired  in  the  course  of  the  agency  •  is  a 
question  on  which  courts  have  differed,*  the  prevailing  view  being 
that  the  knowledge  of  the  agent  is  imputable  to  the  employer  aJthough 
acquired  before  the  commencement  of  the  agency,*  It  is  not  necea- 
sary  to  allege  in  direct  terms  that  the  employer  knew  of  the  danger,* 
but  knowledge  must  be  inferable  from  the  facts  disclosed  by  the  evi- 
dence in  the  case.' 

63.  Youth  and  Incapacity  t»  Understani  Danger. — ^It  is  true  as  a 
general  proposition  that  the  youth  of  an  employee  is  not  necessarily 
a  fact  either  establis^hing  or  tending  to  establish  negligence  on  the 
part  of  an  employer.  Otherwise  expressed,  the  employment  of  youth- 
ful persons  is  not  negligence  per  se.*  But  inasmuch  as  the  liability 
of  the  employer  is  to  be  tested  by  the  comparative  knowledge  of  the 
l)arties  to  the  employment  respecting  the  danger  thereof,*  it  is  apparent 
that  youth — ^by  reason  of  incapacity'  to  understand  and  appreciate 
danger  or  warnings  and  instruction  in  respect  thereof — may  become 
of  prime  importance  in  determining  whether  in  any  particular  case 
the  employer  is  to  be  held  responsible  for  ati  injury  sustained  by  a 
youthful  employee.^*  The  employer  is  charged  with  notice  of  the 
mental  limitations  of  youthful  employees  **  and  must  exercise  reason- 
able care  not  to  expose  them  to  dangers  beyond  their  powers  of  com- 
prehension.^*    If  the  mental  faculties  of  a  minor  ai'e  as  mature  as 

2.  Baldwin  v.  St.  Louis,  etc.,  R.  Co.,  Ann.  Cas.  1105,  6  L.R»A.(N.S.)  56. 
76  la.  297,  39  N.  W.  507,  9  A.  S.  R.  8.  Furiow  r.  United  Oil  Mills,  104 
479 ;  Vickers  v.  Kanawha,  etc.,  R.  Co.,  Ark.  489,  149  S.  W.  69,  45  L.R. A. 
64  W.  Va.  474,  63  S.  E.  367,  131  A.  (N.S.)  372;  Taylor  v.  Wootan,  1  Ind. 
S.  R.  929,  20  L.R.A.(N.S.)  793;  Mo-  App.  188,  27  N.  E.  602,  50  A.  S.  R. 
Mahon  v.  Ida  Mining  Co.,  95  Wis.  308,  200 ;  Luplier  v.  Atchison,  etc.,  Co.,  81 
70  N.  W.  478,  60  A.  S.  R.  117.  Kan.   585,   106  Pac.   284,   26   L.RA. 

Notes:  98  A.  S.  R.  304;  41  L.R.A.  (N.S.)  707  and  note-;  Perry  v.  Tozer, 

132.  90  Minn.  431,  97  N.  W.  137,  101  A- 

3.  See  Principal  and  Agent.  S.  R.  416. 

4.  Note :  Ann.  Cas.  1912D  98.  9.  See  supra,  par.  62. 

6.  Cabin  Branch  Min.  Co.  v.  Hutch-  10.  Greenway  v.  Conroy,  160  Pa.  St. 

inson,  112  Va.  37,  70  S.  E.  480,  Ann.  185,  28  Atl.  692,  40  A.   S.  R.  715; 

Cas.  1912D  93  and  note.  Bare  v.  Crane  Creek  Coal,  etc.,  Co.,  61 

6.  Quinn  v.  Electric  Laundry  Co.,  W.  Va.  28,  55  S.  E.  907,  123  A.  S.  R. 
155  Cal.  500,  101  Pac.  794,  17  Ann.  966,  8  L.R.A.(N.8.)  284;  Ewing  v. 
Cas.  1100;  Luken  v.  Lake  Shore,  etc.,  Lanark  Fuel  Co.,  65  W.  Va.  726,  65 
Co.,  248  111.  377,  94  N.  E.  175,  140  S.  E.  200,  29  L.R.A.(N.S.)  487. 

A.  S.  R.  220,  21  Ann,  Cas.  82;  Co-  Note:  17  Ann.  Cas.  1106. 

lumbian  Enamelkig,  etc.,  Co.  v.  Burke,  11.  Brazil  Bloek,  etc.,  Co.  v.  Gaff- 

37  Ind.  App.  518,  77  N.  E.  409,  117  ney,  119  Ind.  455,  21  N.  E.  1102,  12 

A.  S.  R.  337.    Compare  Pennsylvania  A.  &.  R.  422,  4  L.R.A.  850;  Bare  v. 

Co.  V.  Congrdon,  134  Ind.  226,  33  N.  E.  Crane  Creek  Coal,  etc.,  Co.,  61  W.  Va, 

795,  39  A.  S.  R.  251.  28,  56  S.  E.  907,  123  A.  S.  R.  966,  8 

7.  Comer  v.  W.  M.  Bitter  Lugiber  L.R.A. (N.S.)  284. 

Co..  59  W.  Va.  688,  53  S.  E.  908,  8       12.  Rummel  v.  Dilworth,  131  Pa.  St 
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those  of  an  ad  ilt,  then  he  is  deemed  to  be  on  a  footing  with  adult 
employees.*'  l^iit  on  the  other  hand,  if  he  is  of  such  tender  years 
and  immature  judgment  that  he  is  incapable  of  understanding  and 
appreciating  the  dangers  to  which  he  is  exposed,**  even  though 
they  are  open  and  visible  and  he  may  have  been  fully  warned  and 
instructed,**  it  must  be  concluded  that  he  is  too  young  for  the  employ- 
ment and  that  he  is  engaged  at  the  risk  of  the  employer,  who  becomes 
absolutely  liable  in  cavse  of  injury.**  The  fact  of  incapacity  by  reason 
of  youth  is  to  be  established  with  a  view  to  the  character  of  the  employ- 
ment, the  circumstances  under  which  the  work  is  done,  and  the 
previous  experience  of  the  employee.*'  There  seems  to  be  some  dif- 
ference of  opinion  as  to  the  burden  of  proof  in  this  respect.  Aside 
from  the  presumptions  which  the  law  indulges  respecting  the  capacity 
of  infants,*®  and  the  shifting  of  the  burden  of  proof  by  reason 
thereof, *•  it  would  appear  that  the  burden  must  be  on  the  plaintiff 
to  diow  the  minor's  incapacity  to  appreciate  the  danger,  inasmuch 
as  this  is  a  fact  essential  to  the  right  of  recovery.***  A  prima  facie 
case  is  made  by  showing  that  the  employment  of  the  minor  was  for- 
bidden by  statute  *  or  was  contrary  to  his  parents'  wishes  and  con- 
sent* The  fact  that  the  minor  misrepresented  his  age  in  order  to 
procure  the  employment  does  not  necessarily  defeat  his  right  of 
action,'  though  under  some  circumstances  it  may  have  this  effect.* 
This  circumstance  is  to  be  considered  in  determining  whether  the 
employe  exercised  due  care  in  engaging  his  seorvices  and  also  very 
often  on  the  question  of  warning  and  instruction.' 

* 

509,  19  Atl.  345,  346, 17  A.  S.  R.  827.  Co.,  fil  W.  Va.  28,  55  S.  E.  907,  123 

13.  Purloir  y.  United  Oil  MUls,  104  A.  S.  R,  966,  8  L.R.A.(N.S.)  284. 
Ark.  489,  149  S.  W.  69,  45  LJt.A«       18.  See  Infakss,  vol.  14,  p.  220. 
(N.S.)  372.  19.  See  Evipbncb,  voi  JO,  p.  897. 

14.  See  iafra,  par.  77,  139,  177.  20.  Bare  v.  Crane  Creek  Coal,  etc., 
16.  As  to  warning  and  instruction,   Co.,  61  W.  Ya.  28,  55  S.  B.  907,  123 

see  infra,  par.  207.  A.  S.  R.  966,  .8  LJt.A.(N.S.)  284. 

16.  Purtell    v.     Philadelphia,    etc.,       1.  See  infra,  par^  64. 

Coal,  etc.,  Co.,  256  111.  110,  99  N.  EL  2.  Haynie  v.  North  Carolina  Electric 

899,  Ann.  Cas.  1913E  335,  43  L.RA.  Power  Co.,  157  N.  C.  503,  73  S.  E. 

(N.S.)  193;  Bare  v.  Crane  Cieek  Coal,  198,  37  L.R.A,(N.S:)  580. 

etc.,  Co.,  61  W.  Va.  28,  55  S.  E.  907,  3.  Lupher  v.  Atchison,  etc.,  R.  Co., 

123  A.  S.  R.  966,  8  L.R.A.(N.S.)  284  81  Kan.  585,  106  Pac.  284,  25  L.R.A. 

and  note.  (N.S.)  707. 

Note:  3  Ann.  Cas.  383.  Note:  42  L.R.A.(N.S.)  625. 

The  fact  that  a  statute  pemxits  the  As   to   statute   forbidding   employ* 

employment    of    minors    more    than  ment,  see  infra,  par.  65. 

twelve  years  of  age  does  not  have  any  4.  Norfolk,  ete.,  R.  Co.  v.  Bondur- 

bearing  on  the  duties  of  the  employer  ant,  107  Va.  515,  59  S.  E.  1091,  122 

to  such  minors.    Bare  v.  Crane  Creek  A.   S.  R.  867,  15' L.R.A.(N.S.)    443. 

Coal,  etc.,  Co.,  61  W.  Va.  28,  55  S.  E»  6.  Hewett  v.  Woman's  Hospital  Aid 

907,  123  A.  S.  R.  966,  8  LR.A.(N.S.)  Ass'n,  73  N,  H.  556,  64  Atl  190,  7 

284.  L,R.A.(N.S.)  .496. 

17.  Bare  v.  Crane  Creek  Coal,  etc..  Note:  42  L.R.A.(N.S.)  625. 
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64.  Violations  of  Statute  Law. — A  rule  of  the  law  of  negligence 
declares  that  whenever  a  statutory  enactment  requires  an  act  to  be 
done  by  one  person  for  the  benefit  of  another,  and  an  injury  is  sus- 
tained by  one  intended  to  be  protected,  by  reason  of  a  violation  of 
such  statutory  duty,  an  action  lies  in  favor  of  the  latter  against  the 
former  for  the  neglect  to  perform  such  duty  even  though  the  statute 
gives  no  special  remedy.*  Accordingly  it  is  held,  as  a  rule,  that  the 
violation  of  a  statute  requiring  precautions  to  be  taken  by  employers 
for  the  protection  of  employees  is  to  be  considered  such  fault  on  the 
part  of  the  employer  as  ordinarily  is  termed  actionable  negligence  or 
negligence  per  se.'  It  is  clear,  .of  course,  that  to  render  the  employer 
liable  because  of  a  violation  of  the  statute,  such  violation  must  have 
been  the  proximate  cause  of  the  injury.® 

65,  Statutes  Forbidding  Employment  of  Children.^ — In  recent  times 
statutes  have  been  enacted  in  many  if  not  most  states  forbidding  the 
employment  of  children  either  entirely  or  in  certain  specified  busi- 
nesses.* And  it  lias  often  been  questioned  whether  such  enactments 
have  any  effect,  and  if  so  what,  on  the  liability  of  an  employer  to  a 
minor  who  has  been  injured  while  working  in  violation  thereof.^* 
After  some  hesitation  and  questioning  it  has  become  the  rule  of  the 

6.  Monteith  v.  Kokomo  Wood  Enam-  recovery  where  such  ordinance  was  not 
eling  Co.,  169  Ind.  149,  64  N.  E.  blO,  intended  for  the  benefit  of  the  plain- 
58  iIR.A.  944.    See  also  Nexslioekcb.  tiff  who  is  eomplainiug.    Ward  v.  Ely- 

7.  Wolf  V.  Smith,  149  Ala.  4d7,  42  Walker  Dry  Qoods  Bldg.  Co^  *i48  Mv. 
So.  824,  9  L.R.A.(N.Si)  338  and  note;  348,  154  S.  W,  478,  45  LJa.A.(N.S.) 
Dallemand  v.  Saalfeldt,  175  111.  310,  550.  As  to  contributory  negligence  as 
51  N.  E.  645,  67  A.   S,  R,  214,  48  defense,  see  infra,  par.  73. 

L.R.A. '  763 ;    Monteith    v.    Kokomo  8.  Fowler   Packing   Co.   y.    Enzen- 

Wood  Enameling  Co.,  159  Ind.  149,  perger,  77  Kan.  406,  94  Pac.  995,  15 

64  N.  E.  610,  58  L.R.A.  944;  ¥omisr  L.R.A.(N.S.)  784  and  note;  Monson  v. 

Packing  Co.  v.  Enzenperger,  77  Kan.  La  France  Copper  Co.,  39  Mont.  60, 

406,  94  Pac.  995,  15  L.R.A.  QST.S.)  VM  101  Pac.  243,  133  A.  S.  R.  549. 

and  note;  Rase  v.  Minneapolis,  etc.,  K.  Notes:  87  A.  S.  R.  687;  9  L.R.A. 

Co.,  107  Minn.  260, 120  N.  W.  360,  2i  (N.S.)   345. 

L.R.A.(N.S.)  138;  Hairston  v.  United  9.  Construction  of  statute.    Braasch 

States  Leather  Cp.,  143  N.  C.  512,  bii  v.  Michigan  Stove  Co.,  153  Mich.  652, 

S.  E.  847,  10  Ann.  Cas.  698  and  note;  118  N.  W.  366,  20  L.R.A. (N.S.)  500; 

Whelan  v.  Washington  Lumber  Co.,  41  Hickey  v.  Taaffe,  ^9  N.  Y.  204, 1  N.  E. 

Wash.  153,  83  Pac.  98,  111  A.  S.  K.  685,  52  Am.  Rep.  19. 

1006 ;  Britton  v.  Great  Western  Cotton  Places  included  wiliiin  generic  term 

Co.,  L.  R.  7  Ezch.  130,  41  L.  J.  Exch.  ''business   establishment,"   "mercantile 

99,  27  L.  T.  N.  S.  125,  20  W.  R.  b25,  institution,"  etc.,  as  used  in  statutes 

19  Eng.  Rul.  Cas.  42  and  note;  Badde-  relating  to  the  employment  of  minors, 

ley  V.  Granville,  19  Q.  B.  D.  423,  56  Shannahan    v.    Empire    Engineering 

L.  J.  Q.  B.  501,  57  L.  T.  N.  S.  268,  Corp.,  204  N.  Y.  543,  98  N.  E.  9,  44 

36  W.  R.  63,  19  Eng.  Rul.  Cas.  62  L.R.A.(N.S.)  1185  and  note, 

and  note.  10.  Stehle     v.     Jaeger     Automatic 

Note:  10  Ann.  Cas.  70L  Mach.  Co.,  220  Pa.  St.  617,  69  Atl. 

An  action  predicated  on  a  violation  1116, 14  Ann^  Cas.  122. 
of  an  ordinance  affords  no  ground  for 
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majority  of  courts  that  a  violation  of  a  statute  forbidding  the  employ- 
ment of  children  and  subjecting  the  employer  to  a  penalty  is  to  be 
deemed  conclusive  evidence  of  negligence  whenever  such  violation 
can  be  seen  to  have  been  the  natural  and  proximate  cause  of  an  injury. 
In  other  words  the  violation  of  the  statute  is  negligence  as  a  matter 
of  law,  or  negligence  per  sei*^  Some  courts,  however,  declare  that 
the  violation  of  the  statute  is  to  be  considered  only  prima  facie  evi- 
dence of  negligence,^*  or  a  fact  tending  to  prove  negligence  to  be 
considered  by  the  jury  in  connection  with  the  other  proofs  in  the 
ease ;  ^*  ai>d  cases  are  not  lacking  which  hold  thai  the  employment  of 
a  child  under  the  stf^tutory  age  is  no  proof  at  all  of  negligence  on  the 
part  of  the  employer.**  There  .is,  lUcewiae,  a  decided  conflict  upon 
the  question  whether  thjO  employment  of  a  minor  without  the  procur- 
ing of  a  certificate  of  eiaploym^eDt  is  in  it^lf  negligence  or  evidence 
of  negligence,  whese  the  minor  has  reached  the  age  .when  the.  employ- 
ment would  be  legal  had  such  ocfftificate  been  obtained.  In  some 
eases  it  is  held  that  as  the  employment  ai  that  age  is  not  absolutely 
forbidden,  the  mere  failure  to  procure  the  certihoate  or  to  file  it  is 

11.  Elk  Cotton  Mills  v.  Grant,  14Q.  405,  60  S.  B.  857,  31  L.B.A,(N.S,) 

Ga.  727,  79  S.  E.  836,  48  L.R.A.(N.S.)  504;  Dickinson  v.  Stuart  Colliery  Co., 

656  and  notej   Strafford  v.  Republic  71  W.  Va.  325,  76  S.  E.  654,  43  L.R.A. 

Iron,  etc.,  Co.,  238  III.  371,  87  N.  E.  (N.S.)  335. 

358, 128  A.  S.  H.  129,  20  L.R.A.(N.S.>  Notes:  Ann.  Caa.  1912B  803;  Ann* 

876;  Davis  Coal  Co.  v.  PoUand,  158  Cas.  19130  130;  1  British  Rui.  Cas. 

Ind.  607,  62  IN.  £.  492,  92  A.  S.  R.  630. 

319;  Inland  Steel  Co.  v.  Yedinak,  172  Statute    absolutely   forbidding   em- 

Ind.  423,  87  N.  E.  229,  139  A.  S.  R.  ployment.    Inland  Bteel  Co.  v.  Yedi- 

389;    Berdos   v.   Trcmont   Mills,   209  nak,  172  Ind.  -^  87  N.B.  229,  139 

Mass.  489,  95  N.  E.  876,  Ann.  Cas.  A.    S.    R.    389;    Bromberg   v.   Evans 

lfil2B  797.  aad  note;  Marino  y.  Lek-  Laundry.  Ca,  134  la,  38^  111  N.  W. 

maier,  173  N.  Y.  530,  66  N.  E.  572,  417,  13  Ann.  Cas.  33. 

61  L.RJL.  881;  Koester  v.  Rochester  Note:  Ann.  Caa,  1912B804. 

Candy  Works,  194  N,  Y.  92,  87  N.  B,  12.  Jacobson  v.   Merrill,  etc.,   MiU 

77,  16  Ann.  Oas-  589, 19  LJl.A.(N.S.)  Co.,  107  Mi«n.  74,  119  N,  W.  510,  22 

783;  Rolin  v.  Reynolds  Tobacco  Co.,  LJR.A.(N.S.)  309;  Rolin  v.  R.  J,  Rey- 

141  N.  C.  300^  53  S.  E.  891,  8  Aqb*  nolds  Tobacco  Co.,  }.41  K  C.  300,  53 

Cas.  638,7L.R.A.(N.S.>  335andnot;e;  S.  E.  891,  8  Ann.  Cas.  638  and  note, 

Leathcos  V.  Blackweli  Dorham  Tobacco  7  L.R.A.(N.S.)   335. 

Co.,  144  N.  C.  330,  57  S.  ]B.  11,  ft  18.  RoUn  v.  R.  J.  Reynolds  Tobacco 

L.B*A-(N.S.)  349;  Stam«i  v,  Albion  Co.,  141  N,  C.  300,  53  S.  E,  891,  8 

y&Sjg.  Co.,  147  N.  C.  566,  61  S.  E.  525,  Ann.    Cas.   639  and  note,   7   L.R.A, 

15  Ann-  Cas.  470  and  note,  17  LJl.A.  (N.S.)  335. 

(N.S.)   602;   Stehle  v.  Jaeger  Auto-  Note:  48  L.R.A.(N.S.)  659. 

matic  Macb.  Co.,  220  Pa.  St.  617,  69  .  14.  parsam  v,  Koblmajm,  123  la. 

Atl.  1116,  14  Ann.  Cas.  122  aiid  n6te;  164,  48  So.  781,  20  L.RvA.(N.S.)  88.1;. 

Queen  v.  Dayton  Coaly  «te.,  Co.,  95  Begfaold  v.  Auto  Body  Co.,  149  Midi. 

Tenn.  458,  32  S.  W.  460,  49  A.  S.  R.  14,  112  N.  W.  691,  14  L.R.A.(N.8.) 

935,   30  L.R.A.  82;   Norman  v.  Vir-  609. 

ginia-Pocahontas  Coal  Co.,  68  W.  Va.  Note:  48  Lr.R.A.(N.8.)  660. 
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not  negligence  or  evidence  thereof.^*  On  the  other  hand,  some  courts 
have  taken  the  position  that  the  employment  of  a  minor  without  pro- 
curing the  requisite  employment  certificate  is  as  serious  a  wrong  to 
the  child  as  to  employ  it  at  an  age  at  which  the  employment  is  abso- 
lutely forbidden.^*  However  this  may  be  it  is  agreed  on  every  hand 
that,  in  order  to  render  the  employer  of  a  child  liable  for  injuries 
sustained,  there  must  have  been  a  causal  connection  between  the  unlaw- 
ful employment  and  the  injury  complained  of.  In  the  language  *of 
the  law  of  negligence,*'  it  must  be  shown  that  the  unlawful  employ- 
ment was  the  proximate  cause  of  the  injury.*^  The  -mere  fact  that 
the  child  is  injured  during  the  period  of  its  employment  does  not 
give  rise  to  a  right  of  action.**  If,  for  example,  the  child  die  of  som« 
organic  disease,  or  be  injured  by  a  stroke  of  lightning  or  other  inter- 
vening act  beyond  the  employer's  control  and  not  reasonably  to  be 
foreseen  and  anticipated,  the  employer  will  not  be  held  liable.**  But 
if  the  injury  be  received  while  the  child  is  actively  engaged  in  the 
performance  of  the  duties  of  the  employment,  the  unlawful  employ- 
ment is  generally  held  to  be  the  proximate  cause  of  the  injury.*  The 
fact  that  the  injury  was  received  while  the  child  was  doing,  a  forbidden 
act  or  one  outside  the  scope  of  his  duties  doea  not  destroy  the  causal 
relation  between  the  employment  and  the  injury.*  Accordingly,  a 
minor  under  the  statutory  age  who  is  employed  to  sweep  the  spinning 
room  and  to  make  bands  in  a  cotton  factory  is  entitled  to  recover  for 
injuries  stistained  while  tampering  with  dangerous  machinery  on 
another  floor  of  the  factory.* 

66.  Ignorance  of  or  Misrepresentation  as  to  Age  of  Child. — ^There 
is  a  difference  of  opinion  as  to  whether  an  employer  is  bound  at  his 
peril  to  ascertain  the  age  of  a  child  who  applies  for  work,  or  whether 

15.  Note:  48  L,R.A.(N.S.)  664.  68  W.  Va.  406,  69  8.  E.  857,  31  L.R.A. 

16.  Note:  48  L.R.A.(N.S.)  665.  (N.S.)  504. 

17  Note:   1  British  Rul.   Cas.  634.  19.  Strafford  v.  Republic  Iron,  etc., 

See  Negligence.  Co.,  238  111.  371,  87  N.  E.  358,  128 

18.  Odin  Coal  Co.  v.  Denman,  186  A.   8.  R.  129,  20  L.R.A.(N.S.)   876. 

lU.  413,  57  N.  E.  192,  76  A.  S.  R.  Note:   14  Ann.  Cas.  123. 

45;  Inland  Steel  Co:  v.  Yedinak,  172  29.  Note:  14  Ann.  Caa.  123. 

Ind.  423,  87  N.  E.  229,  189  A.  S.  R.  1.  Notes:     48    L.R.A.(N.S.)     662; 

389;   Berdos   v.    Tremont   Mills,   209  Ann.  Cas.  1912B  807;  1  British  RuL 

Mass.  489,  95  N.  E.  876,  Ann.  Cas.  Cas.  636. 

1912B  797;   Norman  v.   Virginia-Po-  2.  Strafford  ▼.  Republic  Iron,  etc^ 

cahontas  Coal  Co.,  68  W.  Va.  405,  60  Co.,  238  111.  371,  87  N.  E.  368,  128 

S.  E.  857,  31  L.R.A.(N.S.)  504.  A.  S.  R.  129,  20  L.R.A.(N.S.)   876; 

Notes:    48    L.R.A.(N.S.)    661;    14  Stames  v.  Albion  Mfg.  Co.,  147  N.  C. 

Ann.  Cas.  123;  Ann.  Cas.  1012p  806.  556,  61  S.  E.  525,  15  Ann.  Cas.  470, 

.    A  master  who  employs  a  child  con-  17  L.R.A.(N.8.)  602. 

trary  to  the  provisions  of  the  statute  Note :  Ami.  Caa.  1912B  807, 

is  liable  only  for  injuries  agaiiisi  which  8.  Starnes  v.  Albion  Mfg.  Co.,  147 

the  statute  is  intended  to  guard.    Nor-  N.  C.  556,  61  S.  E.  525,  15  Ann.  Cas. 

man  v.  Virginia-Pocahontas  Coal  Co.,  470,  17  L.R.A.(N.S.)  602. 
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he  is  held  merely  to  the  exercise  of  reasonable  care  to  determine  the 
age  of  the  applicant^  Some  courts  have  taken  the  position  that  the 
employer  is  absolutely  liable  upon  a  showing  that  the  employee  was 
under  the  statutory  age.*  Ignorance  in  good  faith  of  the  child's  true 
age  or  reliance  upon  representations  of  the  parents  will  not,  according 
to  this  view,  absolve  the  employer  from  liability.*  It  would  seem, 
however — at  least  under  statutes  merely  forbidding  the  employment 
of  children — to  be  more  consonant  to  fundamental  theories  to  hold 
the  employer  hable  only  where  he  has  not  exercised  proper  vigilance 
and  caution  in  admitting  the  child  into  his  employment.  And  this 
is  the  view  expressed  in  well  reasoned  cases.^  The  question  always  is 
whether  the  employer  is  justified  in  believing  that  the  employee  is 
of  sufficient  age  to  authorize  his  employment  For  this  purpose  he 
may  not  rest  alone  on  the  representation  of  the  child  or  its  parents, 
but  is  required  to  exercise  proper  vigilance  to  discover  the  fact  What 
such  vigilance  dictates  differs  in  different  cases.* 

67.  Contracts  Ezempting  Employers  from  Liability. — ^While  there 
is  authority  to  the  contrary,*  a  contract  between  a  sleeping  car  com- 
pany and  its  employee,  releasing  transportation  companies  over  whose 
lines  its  coaches  may  operate  from  all  liability  for  personal  injuries 
to  him,  has  been  held  to  be  valid.**  The  very  decided  weight  of 
judicial  authority  holds  that  a  contract,  whereby  an  employee  agi'ees 

4.  Braasch  ▼.  Michigan  Stove  Co.,       Note:  Ann.  Cas.  1912B  805. 

153  Mich.   662^  H8  N.  W.  366,  20  8.  Beghold  v.  Auto  Body  Co.,  149 

L.R.A.(N.S.)  500.  Mich.  14,  112  N.  W.  691,  14  L.R.A. 

Note:  14  Ann.  Cas.  124.  (N.S.)     609;    Koester    v.    Bochester 

5.  Glncia  v-  F.  H.  Goss  Brick  Co.,  Candv  Works,  194  N.  Y.  92,  87  N.  E. 
63  Wash.  401, 115  Pac.  843,  42  URJL.  77, 16  Ann.  Cas.  589, 19  L.R.A.(N.8.) 
(N.S.)  624  and  note.  783. 

Notes:  14  Ann.  Cas.  lJd4;  Ann.  Cas.  9.  New  v.  Southern  R.  Co.,  116  Ga. 

1912B  805.  147,  42   S.   E.  391,  59   LJR.A.   115; 

€,  Glucina  v.  F.  H.  Goss  Brick  Co.,  Pittsburgh,  etc.,  R.  Co.  v.  Mahoney, 

63  Wash.  401, 116  Pac.  843,  42  L.R.A.  148  Ind.  196,  46  N.  E.  917,  47  N.  E. 

(N.S.)  624  and  note;  Norman  v.  Vir-  464,  62  A.  S.  R.  503,  40  L.R.A.  101; 

ginia-Pocahontas  Coal  Co.,  68  W.  Va,  Purdy  v.  Rome,  etc.,  R.  Co.,  125  N.  Y. 

405,  69  S.  B.  857,  31  L.R.A,(N.S.)  209,  26  N.  E.  256,  21  A.  S.  R.  736. 

504.  Notes:  3  A.  S.  R.  256;  7  L.R.A. 

Note:  14  Ann.  Cas.  134,  (N.S.)  541;  6  Ann.  Cas.  7. 

No  estoppel  arises  out  of  misrepre-  10.  Denver,  etc.,  R.  Co.  v.  Whan, 

sentations.    Braasch  v.  Michigan  Stove  39  Colo.  230,  89  Pac.  39,  12  Ann.  Cas. 

Co.,  153  Mich.  662,  118  N.  W.  366,  20  732,  11  L.R.A.(N.S.)  432;  Russell  v. 

L.R.A.(N.S.)  600,  Pittsburgh,  etc.,  R.  Co.,  157  Ind.  306, 

Note :  Ann.  Cas.  1912B  805.  61  N.  E.  678,  87  A.  S.  R.  214,  65 

7.  Beghold  v.  Auto  Body  Co.,  149  L.R.A.  253. 

Hiich.  14,  112  N.  W.  691,  14  L.R.A.  But  recent  authority  is  to  the  con- 

(N.S.)     609;    Koester    v.    Rochester  trary.     Coleman  v.   Pennsylvania  R. 

Candy  Works,  194  N.  Y.  92,  87  N.  E.  Co.,  242  Pa.  St.  304,  89  Atl.  87,  Ann. 

77,  16  Ann.  Cas.  589, 19  L.R.A.(N.S.)  Cas.  1915B  529  and  note,  60  L.R.A. 

783.  (N.S.)  432, 
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in  advance  to  relieve  his  employer  from  liability  for  injuries  resulting 
from  the  latter's  negligence  or  that  of  his  other  employees,  when  he 
is  by  law  responsible  for  their  negligence,  is  void  as  against  public 
policy.**  Furthermore,  in  many  jurisdictions  tlie  people  have  pro- 
mulgated constitutional  and  statutory  provisions  declaring  illegal  and 
void  all  contracts  made  by  employers  or  certain  classes  of  employers 
with  their  employees,  whereby  the  employer  is  exempted  from  liabil- 
ity to  the  servant  arising  out  of  negligence.**  Judicial  policy  being 
in  accord  with  such  legislation,  the  statutes  have  generally  been 
upheld,**  though  not  with  uniformity.^*  At  the  present  day  it  is 
agreed  by  all  students  of  government  to  be  politic  that  there  shall  be 
no  relaxation  of  the  rule  of  law  which  imposes  the  duty  of  care  on  the 
part  of  the  employer  towards  the  employed.  The  state  is  interested 
in  the  conservation  of  the  lives  and  of  the  healthy  vigor  of  its  citizens, 
and,  if  employers  could  contract  away  their  respond bility  at  common 
law,  it  would  tend  to  encourage  on  their  part  laxity  of  Conduct  in, 
if  not  an  indifference  to,  the  maintenance  of  pD(q)er  and  reasonable 
safeguards  to  human  life  and  limb.*'^  This  policy  has,  in  recent 
years,  been  evidenced  in  the  progressive  enactment  of  many  laws 

11.  Little  Rock,  etc.,  R.  Co.  v.  En-  12.  Shonhoney  y»  Quinej,  etc.,  R. 

banks^  4S  Ark.  460,  3  S.  W.  808,  3  Co.,  231  Mo.  131,  132   S.  W.  1059, 

A.  S.  R.  245  and  note;  Chicago,  etc.,  Ann.  Cas.  1912A  1143  and  note. 

R.  Co.  V.  Hamler,  215  111.  525,  74  N.  Notes:  7  L.R.A.(N.S.)  543;  6  Ann. 

E.  705,  106  A.  S.  R.  187,  3  Ann.  Cas.  Cas.  5. 

42,  1  L.R.A.(N.S.)  674;  McGuire  v.  13.  Chicago,  etc.,  R.  Co.  v.  McGuire, 
Chicago,  etc.,  R.  Co.,  131  la.  340,  108  219  U.  S.  549,  31  S.  Ct.  259,  55  U.  S. 
N.  W.  902,  33  L.R.A.(N.S.)  706  and  (L.  ed.)  328;  In  re  Second  Employer's 
note;  Kansas  Pac.  R.  Co.  v.  Peavey,  Liability  Cases,  223  U.  S.  1,  32  S.  Ct. 
29  Kan.  169,  44  Am.  Rep.  630;  Ault  169,  56  U.  S.  (L.  ed.)  327,  38  L.R.A. 
V.  Nebraska  Tel.  Co.,  82  Neb.  434,  118  (N.S.)  44;  Shohoney  v.  Qnincy,  etc., 
N.  W.  73,  130  A.  S.  R.  686;  Johnston  R.  Co.,  231  Mo.  131,  1S2  8.  W.  1059, 
v.  Fargo,  184  N.  Y.  379,  77  N.  E.  388,  Ann.  Cas.  1912A  1143  and  note. 
6  Ann.  Cas.  1  and  note,  7  L.R.A.(N.S.)  14.  A  statutory  provision  declaring 
537  and  note;  Railway  Co.  v.  Spang-  invalid  any  c(mtract  between  a  master 
ley,  44  Ohio  St.  471,  8  N.  E.  467,  58  and  a  servant  stipulating  for  an  ex- 
Am.  Rep.  833;  Johnson  v.  Charleston,  emption  of  the  former  from  liability 
etc.,  Ry.  Co.,  55  S.  C.  152,  32  S.  E.  has  been  held  to  be  in  violation  of  the 
2,  33  S.  E.  174,  44  L.R.A.  645;  Mis-  fifth  amendment  to  the  constitution 
souri  Pac.  R.  Co.  v.  Ivy,  71  Tex.  409,  of  the  United  States,  as  tending  to  de- 
9  S.  W.  346, 10  A.  S.  R.  758, 1  L.R.A.  prive  the  parties  to  such  a  contract  of 
500  and  note;  Pugmire  v.  Oregon  their  liberty  and  property  without  due 
Short  Line  R.  Co.,  33  Utah  27,  92  Pac.  process  of  law.  Hoxie  v.  New  York, 
762,  126  A.  S.  R.  805,  14  Ann.  Cas.  etc.,  R.  Co.,  82  Conn.  352,  73  Atl.  754^ 
384,  13  L.R.A.(N.S.)  565;  Tarbell  v,  17  Ann.  Cas.  S24. 
Rutland  R.  Co.,  73  Vt.  347,  51  Atl.  15.  Johnston  v.  Fargo,  184  N.  Y. 
6,  87  A.  S.  R.  734,  56  L.R.A.  656;  3^9,  77  N.  E.  388,  6  Ann.  Cas.  1,  7 
Walton  v.  Miller,  109  Va.  210,  63  S.  L.R.A. (N.S.)  537;  Tarbell  v.  Rutland 
E.  458,  132  A.  S.  R.  908.  R.  Co.,  73  Vt.  347,  61  Atl.  6,  87  A. 

Notes:  87  A.  S.  R.  572;  6  Ann.  Cas.  S.  R.  734,  66  LJl.A.  666. 
5,  6;  Ann.  Cas.  1912 A  1152. 
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which  regulate  the  employment  of  children  and  the  hours  of  work, 
and  impose  strict  conditions  with  reference  to  the  safety  and  health* 
fulness  of  the  surroundings  of  the  employed  in  the  factory  and  in 
the  shop.**  The  employer  and  the  employed,  in  theory,  deal  upon 
equal  terms ;  but  practically  that  is  not  always  the  Wse.  The  artisan 
or  workman  may  be  driven  by  need,  or  he  may  be  ignorant,  or  of 
improvident  character.  It  is  therefore  for  the  interest  of  the  com- 
munity that  there  sliould  be  no  encouragement  for  any  relaxation  on 
the  employer's  part  in  his  duty  of  reasonable  care  for  the  safety  of 
his  employees.  That  freedom  of  contract  may  be  said  to  be  affected 
by  the  denial  of  the  right  to  make  such  agreements  is  met  by  the 
answer  that  the  restriction  is  but  a  salutary  one,  which  organized 
society  exacts  for  the  surer  protection  of  its  members.  While  it  is 
true  that  the  individual  may  be  the  one  who  directly  is  interested  in 
the  making  of  such  a  contract,  indirectly  the  state,  being  concerned 
for  the  welfare  of  all  its  members,  is  interested  in  the  maintenance  of 
the  rule  of  liability  and  in  its  enforcement  by  the  courts.*'  The 
employer  will  not  be  permitted  by  indirection  to  accomplish  that 
which  he  is  forbidden  to  do  directly.  Hence,  mere  posted  rules  cannot, 
on  the  theory  of  acquiescence  therein  by  the  employee's  continuing 
to  work  under  them,  operate  as  a  contract  whereby  the  employer  is 
relieved  of  the  consequences  of  his  negligence.*®  Where  a  master  is 
required  by  statute  to  take  certain  measures  for  the  safety  and  pro* 
tection  of  his  servants,  a  contract  relieving  him  of  the  obligation  is 
void.** 

68.  Relief  Funds,  Departments  or  Associations^-^ne  of  the  eco* 
nomic  developments  of  the  enlarged  business  enterprises  of  modern 
times  has  been  the  system  of  relief  funds  or  employees'  relief  associa- 
tions that  have  been  adopted  by  corporate  employers,  notably  rail- 
road companies.  Such  associations  are  usually  supported  in  part  by 
contributions  from  the  employer  and  in  part  by  deductions  from  the 
pay  of  the  employees  constituting  the  membership ;  and  an  employee, 
on  becoming  a  member  of  the  association,  is  required  to  stipulate  that 
acceptance  of  benefits  from  the  association,  by  himself  or  his  repre- 
sentatives, in  case  of  injury  or  death  in  the  course  of  his  employment, 

16.  See  Labor,  vol.  16,  p.  482  et  seq.  employers  to  provide  and  employees  to 

17.  Johnston  v.  Furfco,  184  N.  Y.  use  appliances  intended  for  the  protec- 
370,  77  N.  E.  388,  6  Ann.  Cas.  1,  7  tion  of  the  latter,  and  the  requirement 
L.R.A.(N.S.)  537.  may  be  applicable,  though  an  employer 

18.  Notes:  7  L.R.A.(N.S.)  540;  6  and  employee  may  have  contracted  that 
Ann.  Cas.  5.  the  appliance  need  not  foe  furnished, 

19.  Atchison,  etc,  R.  Co.  v.  Fronk,  if  the  law  has  relation  to  the  public 
74  Kan.  519,  87  Pac.  698,  11  Ann.  welfare  or  health,  and  it  is  clear  that 
Cas.  174 ;  Tarbell  v.  Rutland  R.  Co.,  the  regulation  is  reasonable.  People  v. 
73  Vt.  347,  61  Atl.  6,  87  A.  S.  R.  Smith,  108  Mich.  527,  66  N.  W.  382, 
734,  56  L.R.A.  656.  62  A.  S.  R.  715,  32  L.R.A.  853. 

The  state  has  the  right  to  require 
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shall  operate  as  a  release  of  all  claims  against  the  ennployer  for  dam- 
ages by  reason  of  the  injury  or  death.  Contracts  of  this  character 
have  been  the  subject  of  investigation  in  many  cases  in  different  juris- 
dictions, and  it  has  been  almost  uniformly  held  that  they  are  not  in 
conflict  with  judicial  policy.  Such  an  agreement  is  not  an  attempt  to 
exonerate  the  employer  from  liability  for  future  negligence  of  him- 
self or  his  servants.  It  merely  provides  an  additional  remedy  to  that 
given  by  the  law  itself  to  the  employee  who  suffers  from  his  employer's 
negligence,  leaving  the  legal  remedy  intact  and  unimpaired,  and  put- 
ting the  employee  to  his  election  as  to  which  of  the  two  remedies  he 
will  pursue.'^  Inasmuch  as  the  option  to  sue  is  given,  the  contract  is 
held  not  to  conflict  with  the  statutes  *  which  forbid  agreements  having 
for  their  object  the  exemption  of  the  employer  from  liability  to  the 
employee  for  negligence.*  A  stipulation  in  the  contract  of  member- 
ship in  the  relief  association  that  if  suit  is  brought  against  the  employer 
to  recover  damages  for  the  injury  or  death  of  the  employee,  benefits 
from  the  relief  fund  shall  not  be  payable  until  the  suit  is  discontinued, 
and  that  prosecution  of  the  suit  to  judgment,  or  compromise  thereof, 
shall  forfeit  all  claims  on  the  relief  fund,  has  been  upheld  in  a  number 
of  cases,  since,  in  view  of  the  option  between  acceptance  of  benefits 
and  the  legal  remedy,  such  a  stipulation  is  not  one  ousting  the  courts 
of  jurisdiction  or  binding  the  employee  not  to  resort  to  the  courts.* 
An  acceptance  of  the  benefits  provided  by  the  association,  in  accord- 
ance with  the  contract,  in  case  of  injury  or  death  of  the  employee, 
will  preclude  any  subsequent  claim  against  the  employer  for  damages 
for  such  injury  or  deaths    An  agreement  by  an  employee,  on  joining 

SO.  Owens    ▼.    Baltimore,    etc.,    R.  Notes:  11  L.R.A.(N.S.)  183;  6  Ann. 

Co.,  35  Fed.  715,  1  L.B.A.   75  and  Cas.  8;  Ann.  Cas.  1912A  1153. 

note;  Harrison  v.  Alabama  Midland  R.  See  supra,  par.  45. 

Co.,  144  Ala.  246,  40  So.  394,  6  Ann.  As  to  the  liability  of  a  company  for 

Cas.  804;  Eckman  v.  Chicago,  etc.,  Co.,  physicians  or  surgeons  selected  to  treat 

169  111.  312,  48  N.  E.  496,  38  L.R.A.  «nployees,  see  infra,  par.  103. 

750;  Chicago,  etc.,  Co.  t.  Curtis,  51  1.  See  supra,  par.  67. 

Neb.  442,  71  N.  W.  42,  66  A.  S.  R.  2.  Notes :  6  Ann.  Cas.  9 ;  Ann.  Cas. 

456;  Oyster  v.  Burlington  Relief  De-  1912A  1153. 

partment,  etc.,  65  Neb.  789,  91  N.  W.  3.  Notes:   11  L.R.A. (N.S.)    186;   6 

699,  59  L.R.A.  291;  Beck  v.  Pennsyl-  Ann.   Cas.   11. 

vania  R.  Co.,  63  N.  J.  L.  232,  43  Atl.  Some  courts  have  taken  the  view  that 

908,  76  A.  S.  R.  211;  Pittsburg,  etc.,  a  relief  department  contract  providing 

R.   Co.  V.  Cox,  55  Ohio  St.  497,  46  that  if  suit  is  brought  the  benefit  shall 

N.   E.  641,  35  L.R.A.  507;   Johnson  be  forfeited  is  invalid  on  grounds  of 

V.  Clmrleston,  etc.,  R.  Co.,  55  S.  C.  public  policy.    Ann.  Cas.  1912A  1154 

152,   32   S.   E.   2,   33   S.   E.   174,  44  note. 

L.R.A.  645;  Kinnev  v.  Baltimore,  etc.,  4.  Harrison  v.  Alabama  Midland  R. 

Relief  Ass'n,  35  W.  Va.  385,  14  S.  E.  Co.,  144  Ala.  246,  40  So.  394,  6  Ann. 

8,  15  L.R.A.  142.    Compare  Barden  v.  Cas.  804. 

Atlantic  Coast  Line  R.  Co.,  152  N.  C.  Note:  6  Ann.  Cas.  9, 
318,  67  S.  E.  971,  49  L.R.A. (N.S.) 
80L 
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a  relief  association  maintained  by  his  employer,  that  the  payment 
of  stipulated  sums  to  his  widow,  in  case  of  his  death  through  the 
employer's  negligence,  shall  bar  all  claims  for  damages  which  could 
be  made  by  him  or  his  legal  representatives,  cannot  affect  a  right  of 
action  for  death  by  wrongful  act  given  by  statute  to  his  widow  and 
next  of  kin ;  and  though  the  acceptance  of  the  stipulated  sum  by  the 
widow  may  estop  her  from  claiming  under  the  statute,  it  can  have  no 
such  effect  on  the  rights  of  the  next  of  kin.*  Relief  departments  are 
not  insurance  companies  in  such  a  sense  as  to  bring  them  within  the 
purview  of  statutes  relating  to  such  companies.*  In  some  instances 
employers,  instead  of  organizing  a  relief  department  in  connection 
witii  their  own  business,  arrange  with  accident  insurance  companies 
for  the  indemnification  of  their  servants  according  to  a  certain 
schedule,  the  premiums  being  provided  for  by  sums  deducted  from 
the  wages  of  the  servants.  The  authorities  as  to  the  effect  of  such  an 
arrangement  are  conflicting.^ 

69.  Statutes  Affecting  Employers'  Duties. — ^Tbe  legislatures  of  the 
various  states  of  the  Union,  as  well  as  Congress,  have  enacted  a  great 
variety  of  laws  intended  for  the  protection  of  persons  working  in 
mills  and  factories,  operating  or  working  with  or  about  railroad 
trains,  cars,  locomotives,  or  other  machinery,  or  working  in  places  or 
under  conditions  which,  unless  special  provision  is  made  for  their 
protection,  expose  them  to  risks  to  which  enlightened  policy  declares 
they  ought  not  to  be  subjected.^  Notwithstauding  the  theoretical 
liberty  of  every  person  to  contract  for  his  labor  or  services,  and  his 
legal  right  to  abandon  his  employment  if  the  conditions  of  service 
are  not  satisfactory,  practically — ^by  stress  of  circumstances,  poverty, 
the  dependence  of  his  family,  scarcity  of  employment,  competition, 
sr  other  conditions — the  laborer  frequently  has  no  choice  but  to 
accept  employment  upon  such  terms  and  under  such  conditions  as 
are  offered.  The  recognition  of  the  truth  of  this,  as  well  as  the  further 
fact  that  employers,  as  experience  has  demonstrated,  will  not  exercise 
a  proper  degree  of  care  for  the  safety  of  their  employees,  has  led  to 
the  enactment  of  the  numerous  statutes  referred  to.*    Beginning  with 

6.  Notes:   11  .L.R.A.(N.S.)    193;   6   terborough  Rapid  Transit  Co.,  195  N. 
Ann.  Cas.  12.  Y.  415,  88  N.  E.  747,  30  L.R.A.(N.S.) 

6.  Donald  v.  Chicago,  etc.,  R.  Co.,   30  and  note. 

93  la.  284,  61  N.  W.  971,  33  L.R.A.  Note:  Ann.  Cas.  1913B  1130. 

402.  As  to  statutes  relating  to  the  health 

Note:  11  L.R.A.(N.S.)  185.  and  safety  of  employees  in  mines,  fac- 

See  Insurance,  vol.  14,  p.  841.  tones  and  other  employments,  see  La< 

7.  Note:  11  L.R.A. (N.S.)    194.  bor,  vol.  16,  pp.  473-475. 

8.  Willey  y.  Boston  Electric  Li^ht  9.  Streeter    v.     Western     Wheeled 
Co.,  168  Mass.  40,  46  N.  E.  395,  37  Scraper  Co.,  254  111.  244,  98  X.   E. 
L.R.A.  723;   Johnston  v.  Far^,  184  541,  Ann.  Cas.  1913C  204,  41  L.R.A.  ' 
N.  Y.  379,  77  N.  B.  388,  6  Ann.  Cas.  (N.S.)  628. 

1,  7  L.R.A.(N.S.)  537;  Caddy  v.  In- 
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restricted  and  special  enactments  that  reached  only  particular  abuses, 
legislation  of  this  character  has  taken  the  form  of  the  employers' 
liability  acts,  that  may  be  found  on  the  statute  books  of  some  states 
as  well  as  those  of  the  federal  government,*^  and  more  recently  the 
all  embracing  workmen's  compensation  acts.**  Where  the  legislature 
has  prescribed  a  precaution  to  be  observed  for  the  protection  of  em- 
ployees an  employer  is  bound  to  adopt  the  very  means  or  method 
specified;  he  is  not  at  liberty  to  adopt  others,  though  in  his  opinion 
more  efficacious.**  It  is  beyond  the  power  even  of  courts  to  inquire 
whether  the  particular  precaution  or  appliance  required  is. the  best 
or  wisest.** 

70.  Employers'  Liability  Acts« — ^Recent  legislation  has  worked 
extensive  changes  in  the  law  governing  the  liability  of  employers  for 
injuries  to  their  employees  received  in  the  course  of  the  perform- 
ance of  their  duties.  The  main  purpose  of  this  legislation  is  to  abro- 
gate those  unjust  technicalities,  such  as  the  doctrine  of  assumption 
of  risk  and  the  fellow  servant  -  doctrine,  whereby  employees  were 
deprived  of  compensation  for  injuries  which  were  due  to  no  fault 
of  their  own.  These  beneficent  statutes,  commonly  denominated  as 
Employers'  Liability  Acts,  are  considered  at  length  in  another  part 
of  this  article.** 

EleTnents  of  Employer'^  Obligation  of  Care 

71-72.  Repair  of  Machinery  and  Appliances. — The  employer  does 
not  fully  and  finally  discharge  himself  from  liability  to  his  employees 
by  furnishing  suitable  tools,  machinery,  and  appliances;  **  he  is  bound 
to  see  that  his  instrumentalities  are  maintained  in  a  safe  condition. 
He  must  exercise  reasonable  and  proper  watchfulness  as  to  their 
condition,  and  guard  against  dangers  liable  to  arise  from  ordinary 
wear  and  use  from  which  they  may  become  w^eakened  or  unfit  for 
the  purpose  for  which  they  originally  were  supplied.^*    Ho  is  charged 

10.  See  infra,  par.  70.  Spear,  76  Mich.  139,  42  N.  W.  1092, 

11.  See  W(HiKMEN*S  Compensation  15  A.  S.  R.  298;  Klebe  v.  Parker  Diis- 
ACTS.  tilling  Co.,  207  Mo,  480,  105  S.  W. 

12.  D.  H*  DaTis  Coal  Co.  v.  Polland,  1057,  13  L.R.A.(N.S;)  140;  Goodiidi 
158  Ind.  607,  62  N.  E.  492,  92  A.  v.  New  York  Cent.,  etc.,  R.  Ca,  116 
S.  R.  319 ;  Monson  v.  La  France  Cop-  N.  Y.  398,  22  N.  E.  397,  15  A.  S.  R. 
per  Co.,  39  Mont.  50, 101  Pac  243, 133  410,  5  L.R.A.  750;  Nord  Deuteehcr 
A.  S.  R.  549.  Lloyd  Steam  Ship  Co.  v.  Ingebregsteii| 

13.  Monson  v.  La  France  Copper  57  N.  J.  L.  40Q,  31  Atl.  619,  51  A.  S. 
Co.,  39  Mont  60,  101  Pac.  243,  133  R.  604;  Coleman  v.  Wilmington,  etc., 
A.  S.  R.  549.  R.  Co.,  25  S.  G.  446,  60  Am.  Rep.  516. 

14.  See  infra,  par.  276  et  seq.  Compare  Bajus  v.  S3rraeu8e,  etc.,  R. 

15.  See  infra,   par.   91.  Co.,  103  N.  Y.  312,  8  N.  E.  629,  67 

16.  Louisville,  etc.,  R.  Co.  v.  Buck,  Am.  Rep.  723. 

116  Ind.  566,  19  N.  E.  453,  9  A.  S.  Notes:  77  Am.  Dec.  220;  97  A.  S.  R. 
R.    883,   2   L.R.A.    520;    Johnson   v.   886;  98  A.  S.  B.  296,  297;  1  L.R.A. 

660 


18  Ec  C.  L.  MASTER  AND  SERVANT  §  73 

with  knowledge.*'  that  if  he  allows  the  ilifitrumentalities  of  his  busi- 
ness to  fcJl  below  a  certain  standard  of  efficiency,  his  servants  who 
use  or  are  brought  into  proximity  with  them  in  the  course  of  their 
employment  will  probably  be  injured.*®  It  is  not,  however,  the  duty 
of  the  employer  to  repair  defects  in  appliances  used  by  his  employees 
arising  in  the  daily  use  of  such  appliances,  for  which  proper  and 
suitable  materials  are  supplied,  and  which  may  easily  be  remedied 
by  the  employees  themselves,  and  are  not  of  a  permanent  character 
or  requiring  the  help  of  skilled  mechanica  It  is  a  duty  of  the 
employees  to  repair  such  defects  when  they  arise,  with  the  materials 
furnished,  especially  wh^e  the  necessity  springs  from  their  daily 
use  of  the  appliance,  occurs  at  different  and  unknown  periods  in 
their  service,  and  is  open  to  their  observation  in  the  absence  of  the 
employer.** 

73.  Inspectitn  and  Tests  in  General. — ^As  a  general  rule  it  may  be 
said  to  be  the  duty  of  the  employer  to  inspect  and  test,  or  to  have 
inspected  and  tested,  the  places  where  his  employees  work,  and  the 
tools,  machinery  and  appliances  with  which  their  labor  is  performed. 
If  an  injury  results  to  an  employee  from  a  defect  that  might  have 
been  discovered  by  inspection  the  employer  will  be  liable,*^    He  is 

174;  41  L.RJL.  36,  139;  14  Ann.  Cas.  v.  Merrill,  65  Kan.  436,  70  Pac.  358, 

239;  21  Ann.  Cas.  1117.  93    A.    S.   R.   287,   59   L.R.A.    711; 

17.  See  supra,  par.  62.  Louisviile,  etc.,  R.  Co.  v.  Williams,  95 

18.  Note:  41  L.R.A.  56.  Ky.  199,  24  S.  W.  1,  44  A.  S.  R.  214; 

19.  McCorty  v.  Southern  New  Eng-  Budge  v.  Margon's  L.,  etc.,  S.  Co.,  10b 
land  Tel.  Co.,  69  Conn.  635,  38  Atl.  La.  349,  32  So.  635,  58  L.R.A.  333; 
359,  61  A.  S.  R.  62;  South  Baltimore  Crawford  v.  United  Ky.,  etc.,  Co.,  101 
Car  Works  v.  Sehaefer,  96  Md.  88,  Md.  402,  61  Atl.  287,  70  L.R.A.  489; 
53  AtL  665,  94  A.  S.  R.  560;  Cregan  Moynihan  v.  Hills  Co.,  146  Mass.  586, 
V.  Marston,  126  N,  Y.  668,  27  N-  E.  16  N.  E.  574,  4  A.  S.  R.  348;  Mooney 
952,  22  A.  S.  R.  854.  v.  Beattie,  180  Mass.  451,  62  N.  E. 

Note:  25  L.R.A.(N.S.)  331,  725,  70  L.R.A.  831  and  note;  Johnson 

See  infra,  par.  96.  ▼.  Spear,  76  Mich.  139,  42  N.  W.  1092, 

20.  Lafayette  Bridge  Co.  t.  Olsen,  15  A.  S.  R.  298 ;  Klebe  v.  Parker  Dis- 
108  Fed.  335,  47  C.  JC.  A*  367,  54  tilling  Co«  207  Mo.  480,  105  S.  W. 
L.R.  .  33;  O'Connor  ▼.  Armour  Pack-  1057,  13  L.R.A.(N.S.)  140;  Scheurer 
ing  Co.,  158  Fed.  241,  85  C.  C.  A*  v.  Banner  Rubber  Co.,  227  Mo.  347, 
469, 14  Ann.  Caa.66,  15L.R.A.(N.S.)  126  S.  W.  1037,  21  Ann,  Cas.  1110 
812;  Padfie  Tel.,  etc.,  Co.  V.  Starr,  206  and  note,  28  L.R.A.(N.S.)  1207; 
Fed.  157, 124  C.  C.  A.  223,  46  L.RJL.  Young  v.  Mason  Stable  Co.,  193  N.  Y. 
(N.S.)  1123;  Drew  v.  Western  Steel  188,  86  N.  E.  15,  127  A.  S.  R.  939, 
Car,  ete.,  Co.,  174  Ala.  616,  56  So.  21  L.R.A.  (N.S.)  692;  Clavin  v.  Wil- 
995,  40  LJl.A.(N.S.)  890  and  note;  liam  Tickham  Co.,  29  R,  L  599,  73 
Chicago,  ete.,  R.  Co.  v.  Kneirim,  152  Atl.  392,  132  A.  S.  R.  836;  Miner  v. 
HI.  458,  39  N.  E.  324,  43  A.  S.  R.  Franklin  County  Tel.  Co.,  83  Vt.  311, 
259;  Chicago,  etc.,  R.  Co.  v.  Gillison,  75  Atl.  653,  26  L.R.A.(N.S.)  1195; 
173  111.  264,  50  N.  E.  667.  64  A.  S.  R.  Vickers  v.  Kanawha,  etc.,  R.  Co.,  64 
117;  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  W.  Va.  474,  63  S.  E.  367,  131  A.  8. 
28  Tnd.  App.  189,  62  N.  E.  514,  91  R.  929,  20  L.R.A. (N.S.)  793. 

A.  S.  R.  130;  Missouri,  etc.,  R.  Co.       Notes:  77  Am.  Dec.  220;  98  A.  S. 
R.  C.  L.  Vol.  XVin.— 36,       661 
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chargeable  with  knowledge*  of  any  defect  that  a  proper  inspection 
would  have  disclosed.*  And  the  employer  may  not  discharge  this  duty 
by  delegating  it  to  another  person.  The  negligence  of  the  delegate 
or  agent  will  be  deemed  the  negligence  of  the  employer  •  Further- 
more, according  to  a  majority  of  the  decisions  on  the  point,  an 
inspection  by  a  public  official  does  not  relieve  the  employer  of  the 
obligation  to  have  an  inspection  made ;  *  though  well  reasoned  authori- 
ties are  to  the  contrary.*  Of  course  there  are  limitations  upon  the 
duty  of  the  employer  in  this  respect.  In  the  last  analysis  liability 
is  to  be  determined  by  the  comparative  knowledge  of  the  parties.* 
The  employer  is  bound  to  have  an  inspection  made  wherever  the 
discovery  of  the  danger  requires  technical  knowledge  not  possessed 
by  the  employee,'  or  where  the  danger  is  concealed  and  the  employee 
has  no  adequate  opportunity  to  inspect  for  himself,®  or  in  any  other 
case  where  the  employee  has  not  equal  means  of  knowing  of  the 
defect  or  danger.*  But  the  employer  may  not  be  held  liable  for 
noninspection  where  the  defect  is  discoverable  by  a  person  of  the 
employee's  age  and  experience  ^^  or  where  the  duty  of  inspection  rests 
upon  the  employee.**  In  conducting  inspections  and  tests  the  em- 
ployer is  bound  to  use  all  means  that  reasonable  prudence  suggests. 
The  degree  of  care  is  measured  by  the  circumstances  of  each  case, 
depending  upon  the  character  of  the  place,  appliance  or  machine  in 
question.*     As  it  usually  is  expressed,  such  injuries  as  result  from 

R.  297;41  L.R.A.  36,  74, 127;  1L.R.A.  relv  upon  the  inspection  of  experts, 
(N.S.)  944;  21  L.R.A.(N.S.)  592;  6.  Stork  v.  Charles  Stopkr  Cooper- 
Ann.  Cas.  1913B  1129.  age  Co.,  127  Wis.  318,  100  N.  W.  841, 
As  to  foreign  cars,  see  infra,  par.  7  Ann.  Cas.  339.  See  supra,  par.  62. 
109.  7.  Clavin  v.  William  Tickham  Co., 

1.  See  supra,  par.  62.  29  R.  I.  599,  73  Atl.  392,  132  A.  S.  R. 

2.  Note :  41  L.R.A.  75.  836. 

3.  Rincicotti  v.  John  J.  O^Brien  Con-  8.  Miner  v.  Franklin  County  TeL 
tracting  Co.,  77  Conn.  617,  60  Atl.  115,  Co.,  83  Vt.  311,  75  Atl.  653,  26  L.R.A. 
69  L.R.A.  936;  Budge  v.  Morgan's  L.,  (N.S.)   1195.' 

etc.,  S.  Co.,  108  La.  349,  32  So.  535,  9.  Drew  v.  Western  Steel  Car,  etc., 

58L.R.A.  333;  Clavin  V.  William  Tick-  Co.,    174    Ala.   616,   66    So.   995,   40 

ham  Co.,  29  R.  L  699,  73  Atl.  392,  L.R.A. (N.S.)  890. 

132  A.  S.  R.  836.  10.  Drew  v.  Western  Steel  Car,  etc., 

4.  O'Connor  v.  Armour  Packing  Co.,  Co..  174  Ala.  616,  56  So.  995,  40  L.R.A. 
158  Fed.  241,  85  C.  C.  A.  459,  14  Ann.  (N.S.)  890  and  note;  Leiehman  v.  TJn- 
Cas.  66  and  note,  15  L.R.A. (N.S.)  812  ion  Iron  Works,  148  Cal.  274,  83  Pac. 
and  note;  McGregor  v.  Raid,  178  lU.  30,  113  A.  S.  R.  243,  3  L.R.A.(N.S.) 
464,  53  N.  E.  323,  69  A.  S.  R.  332,  600 ;  Ferrick  v.  Eidlitz,  196  N.  Y.  248, 
reversing  76  111.  App.  610.  88   N.   E.   33,   24  L.R.A. (N.S.)    837. 

5.  Service  v.  Shoneman,  196  Pa.  St.  11.  Notes!  98  A.  S.  R.  298;  40 
63,  46  Atl.  292,  79  A.  S.  R.  689,  69  •L.R.A.(N.S.)  833;  7  Ann.  Cas.  342. 
L.R.A.  792.    See  also  Young  v.  Mason  See  infra,  par.  74,  135. 

Stable  Co.,  193  N.  Y.  188,  86  N.  E.  1.  Haskell,  etc..  Car  Co.  v.  Prezez- 
15.  127  A.  S.  R.  939,  21  L.R.A. (N.S.)  dziankowski,  170  Tnd.  1,  83  N.  E.  626, 
592,  holding  that   the  employer  may  127   A.    S.   R.   352,   14  L.R.A.(N.S.) 
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latent  defects  and  dangers  which  are  not  discoverable  by  a  reason- 
ably careful  inspection  impose  no  liability  on  the  employer.* 

74.  Inspection  of  Common  or  Simple  Tools. — ^To  the  general  rule 
that  an  employer  is  bound  to  inspect  and  test  the  tools  and  appli- 
ances furnished  to  his  employees  •  and  to  keep  them  in  sufficient 
repair,*  there  is  an  exception  in  the  case  of  common  or  simple  tools. 
In  regard  to  these  it  is  settled  that  no  duty  of  inspection  devolves 
upon  the  employer  if  the  tools  are  reasonably  safe  when  furnished.^ 
The  comparative  knowledge  of  the  parties  is  here,  as  in  other  oases, 
the  test  of  the  employer's  liability.*  Where  the  tool  is  simple  in  con- 
struction, so  that  defects  therein  can  be  discovered  without  special 
skill  or  knowledge  and  without  intricate  inspection,  the  servant  is 
as  well  qualified  as  anyone  else  to  detect  defects  and  to  judge  of  the 

972;  Karns  v.  Atchison,  etc.,  R.  Co.,  Pa.  St.  257,  47  Atl.  237,  80  A.  S.  R. 

87  Kan.   154,  123   Pae.   768,   L.R.A.  816,  61  L.R.A.  881. 

1916D    1042    and    note;    Chesapeake  Note:  41  L.R.A.  83. 

Stone  Co.  v.  Holbrook,  168  Ky.  128,  3.  See  supra,  par.  73. 

181  S.  W.  953,  L.R.A.1916D  311  and  4.  See   supra,   par.   72. 

note    (dynamite    cartridge    remaining  6.  Towne   v.   United    Electric   Gas, 

unexploded   after   setting  off   blast);  etc.,  Co.,  146  Cal.  766,  81  Pac.  124, 

Crawford  v.  United  Ry.,  etc.,  Co.,  101  2  Ann.  Cas.  905,  70  L.R.A.  214;  South 

Md.  402,  61  Atl.  287,  70  L.R.A.  489;  Baltimore  Car  Works  v.  Schafer,  96 

Scheurer  v.  Banner  Rubber  Co.,  227  Md.  88,  53  Atl.  665,  94  A.  S.  R.  560; 

Mo,  347,  126   S.   W.   1037,  21  Ann.  Koschman  v.  Ash,  98  Minn.  312,  108 

Cas.    1110,    28    L.R.A.(N.S.)     1207;  N.  W.  514,  116  A.  8.  R.  373;  Kent 

€k>odrich  v.  New  York  Cent.,  etc.,  R.  v.  Yazoo,  etc.,  R.  Co.,  77  Miss.  494, 

Co.,  116  N.  Y.  398,  22  N.  E.  397,  15  27  So.  620,  78  A.  S.  R.  534;  Parker 

A.  8.  R.  410;  McGuire  v.  Bell  Tele-  v.  W.  C.  Wood  Lumber  Co.,  98  Miss, 

phone  Co.,  167  N.  Y.  208,  60  N.  E.  750,  54  So.  252,  40  L.R.A.(N.S.)  832 

433,  62  L.R.A.  437;  Kiley  v.  Rutland  and  note;  Vanderpool  v.  Partridge,  79 

R.  Co.,  80  Vt.  536,  68  Atl.  713,  13  Neb.  165,  112  N.  W.  318,  13  L.R.A. 

Ann.  Cas.  269;  Perry  v.  Ohio  Electric  .  (N.S.)  668  and  note;  Martin  v.  High- 

R.  Co.,  72  W.  Va.  282,  78  S.  E.  692,  land  Park  Mfg.  Co.,  128  N.  C.  264, 

L.K.A.1916D  962.  38  S.  E.  876,  83  A.  S.  R.  671;  Mercer 

Notes:   41  L.R.A.  77,  80,  833;  70  t.  Atlantic  Coast  Line  R.  Co.,  154  N. 

L.R.A.  833.  C.  399,  70  8.  E.  742,  Ann.  Cas.  1912A 

How  often  an  inspection  should  be  1002  and  note;  St.  Louis,  etc.,  R.  Co. 

made  depends  entirely  upon  the  char-  t.  Mayne,  36  Okla.  48,  127  Pac.  474, 

acter  of  the  instrumentality  and  the  42  L.R.A. (N.S.)  645;  Sheridan  v.  Gor- 

length  of  time  during  which  it  may  ham  Mfg.  Co.,  28  R.  I.  256,  66  Atl.  576, 

reasonably  be  presumed  that  it  will  13  L.R.A. (N.S.)  687;  Gulf,  etc.,  R.  Co. 

remain   in   that   normal   condition   in  t.  Larkin,  98  Tex.  225,  82  S.  W.  1026, 

which  it  must,  for  the  purposes  of  the  1  L.R.A. (N.S.)   944  and  note;  Stork 

inquiry,    be    supposed    to    have    been  v.  Charles  Stopler  Cooperage  Co.,  127 

found  at  the  last  preceding  examina-  Wis.  318,  106  N.  W.  841,  7  Ann.  Cas. 

tion.    41  L.R.A.  80  note.  339  and  note;  Meyer  v.  Ladewig,  130 

2.  Ladd  v.  New  Bedford  R.  Co.,  119  Wis.  566,  110  N.  W.  419,  13  L.R.A. 

Mass.  412,  20  Am.  Rep.  331;   Siegel  (N.S.)  684. 

V.  Detroit,  etc.,  R.  Co.,  160  Mich.  270,  Notes:  98  A.  S.  R.  298;  13  L.R.A. 

125  N.  W.  6, 19  Ann.  Cas.  1095;  Purdy  (N.S.)  669;  30  L.R.A.(N.S.)  800. 

▼.  Westinghouse  Electric,  etc.,  Co.,  197  6.  See  supra,  par.  62. 
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probable  danger  of  using  euch  tool  while  defective;  and,  the  tool 
being  in  the  possession  of  the  servant,  his  opportunity  for  inspection 
is  better  than  that  of  the  master.'  If,  however,  the  employee  as  a 
matter  of  fact  has  no  opportunity  for  inspection  ®  the  rule  is  other- 
wise, since  in  this  case  there  exists  no  equality  of  knowledge  between 
employer  and  employee.®  Furthermore  it  may  become  the  duty  of 
the  master  to  subject  a  simple  tool  to  inspection,  even  if  of  good 
quality  when  furnished,  where  a  circumstance  has  arisen  to  change 
its  condition,  as  where  it  has  passed  through  a  fire.^®  As  to  what 
tools  are  to  be  considered  simple  or  common  in  character  there  has 
been  much  discussion  and  considerable  conflict  among  the  authori- 
ties.ii 

75.  Right  to  Rely  on  Maker  or  Dealer. — ^It  frequently  has  been 
questioned  whether  in  the  ease  of  all  or  certain  classes  of  tools, 
machines  and  appliances,  the  employer  may  not  rely  upon  the  fact 
that  he  purchased  the  instrumentality  from  a  reputable  dealer  or 
manufacturer,  being  relieved  thereby  of  the  duty  of  inspection  and 
test.^*  So  plausible  are  the  reasons  in  favor  of  exempting  the  employer 
from  liability  for  injuries  caused  by  instrumentalities  so  purchased 
that  many  courts  have  been  persuaded  thereby.^*  But  it  is  believed 
that  insufficient  consideration  has  been  given  to  the  doctrine  which 
denies  to  the  employee  the  right  to  recover  of  the  seller  of  the 

7.  Notes:  13  L.R.A.(N.S.)  668;  40  Sivley  v.  Nixon  Min.  Drill  Co.,  128 
L.R.A.(N,S.)  833;  7  Ann.  Cas,  342.  Tenn,  675,  164  S.  W.  772,  61  L.R.A. 

8.  See  infra,  par.  135-141.  (N.S.)  337  and  note;  Meyer  Y.Lade- 

9.  Note :  7  Ann.  Cae.  342.  wig,  130  Wis.  566,  110  N.  W.  419,  13 

10.  Note:  13  L.R.A.(N.S.)  669.  L.R.A.(N.S.)  684. 

11.  Pacific   Telephone,  etc..    Co.   v.       Notes:    30    L.R.A.(N.S.)    800;    40 
Starr,  206  Fei  157,  124  C.  C,  A.  223,   L.R.A.(N.S.)  833;  7  Ann.  Cas.  342. 
46  L.R.A.(N.S.)  1123;  Towne  v.  Unit-       12.  South  Baltimore  Car  Works  v, 
ed  Electric  Gas,  etc.,  Co.,  146  Cal.  766,  *  Schaefer,  96  Md.  88,  63  Atl.  G'QS,  94 
81  Pac.  124,  2  Ann.  Cas.  906,  70  L.K.A.   A.  S.  R.  560. 

214;  Stirling  Coal,  etc.,  Co.  v.  Fork,  Notes:  98  A.  S.  R«  298;  40  L.R.A. 

141  Ky.  40, 131  S.  W.  1030,  40  L.R.A.  (N.S.)   1123. 

(N.S.)  837;  Twombly  v.  Consolidated  IS.  South  Baltimore  Car  Works  v. 

Elect.  Light  Co.,  98  Me.  353,  57  Atl.  Schaefer,  96  Md.  88,  53  Atl.  665,  94 

85,  64  L.R.A,  551;  Koschman  v.  Ash,  A.  S.  R.  560;  Moonev  v.  Seattle,  180 

98  Minn.  312,  108  N.  W.  514,  116  A.  Mass.  451,  62  N.  W.  725,  70  L,R.A. 

S,  R.  373 ;  Steinliauser  v.  Spraul,  127  831 ;  Jenkins  v.  St.  Paul  City  R.  Co., 

Mo.  541,  28  S.  W.  620,  30  S.  W.  102,  105  Minn.  604,  117  N.  W.  928,  20 

27  L.R.A.  441;  Martin  v.   Highland  L.R.A. (N.S.)  401;  Kent  v.  Yazoo,  etc.. 

Park  Mfg.  Co.,  128  N.  C.  264,  38  S.  E.  R.  Co.,  77  Miss.  494,  27  So.  620,  78 

876,  83  A.  S.  R,  671;  St.  Louis,  etc.,  A.  S.  R.  535;  Beebe  v.  St.  Louis  Tran- 

R.  Co.  V.  Mayne,  36  Okla.  48,  127  Pac.  sit  Co.,  206  Mo.  419,  103  S.  W.  1019, 

474,42L.R.A.(N.S.)  645;  Ehniv.  Na-  12  L.RJl.(N.S.)    760;   Gulf,  etc.,  R. 

tional  Tube  Works  Co.,  203  Pa.  St.  Co.  v.  Larkin,  98  Tex.  225,  82  S.  W. 

186,  22  Atl.  166,  93  A.   S.  R.  761;  1026,  1  L.R.A.(N.S.)  944. 

Sheridan  V.  Gorham  Mfg.  Co.,  28  R.  I.  Notes:    41    L.R.A.    71;    13    L.R.A4 

256,  66  Atl.  576, 13L.R.A.(N.S.)  687;  (N.S.)  669;  40  L.R.A.(N.S.)  1120. 
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ingtrumentality,**  and  which,  therefore,  leases  him  without  redress 
of  any  sort  in.  defiance  of  f tmdam^ital  principles  of  j  ustace.  Assuming 
the  defect  which  caused  the  injury  to  have  been  discoverable  by  the 
exercise  of  proper  caxe,  someone  ought,  in  fairness,  to  be  held  respon- 
sible for  its  existence,  and  it  is  a  mere  mockery  of  justice  to  absolve 
the  master  simply  on  the  ground  that  he  was  justified  in  trusting 
to  the  skill  and  diligence  of  a  person  who,  if  that  skill  and  diligence 
were,  as  a  matter  of  fact,  not  exercised,  is  not  liable  to  the  servant 
because  there  is  no  privity  of  contract  between  them.**  In  view  of 
these  considerations  moderb  tendencies  seem  to  be  in  favor  of  hold- 
ing that  the  mere  purchase  of  the  offending  instrumentality  from 
a  reputable  dealer  is  not  alone  sufficient  to  excuse  the  employer,  but 
that  with  this  requirement  is  coupled  the  duty  of  such  reasonable 
examination  as  is  practicable  by  a  prudent  man  under  similar  circum- 
stances.** 

76.  Warning  and  Instmction  in  Generalw — ^Ultimately  the  liabil* 
ity  of  the  employer  is  to  be  determined  with  a  view  to  the  comparative 
knowledge  of  the  parties  to  the  employment  respecting  the  dangers 
thereof.*'  Both  employer  *®  and  employee  are  bound  to  take  certain 
measures  in  order  to  know  and  be  informed  of  those  dangers.**  And 
upon  the  employer  rests  an  affirmative  duty,  under  certain  circum- 
stances, to  give  the  employee  information  thereof.  In  the  legal 
phrase  the  employer  must  "warn  and  instruct"  the  employee.  This 
duty  is  not  an  absolute  one  in  all  cases;  its  existence  depends  upon 
the  age,  understanding  and  experience  of  the  employee,  and  also  upon 
the  character  of  the  danger  to  which  he  is  subjected.**  As  the  rule 
ordinarily  is  expressed/  if  a  person  employ  another  to  do  work  of 

14.  See  NSGLI6ENC8.  Va.  492, 19  S.  £.  261,  44  A.  8.  R.  927; 

15.  Viekers  v.  Kanawha,  etc.,  R.  Co.|  Miller  v.  Moran  Bros.  Co.,  39  Wash. 
64  W.  Va.  474,  63  S.  E.  367,  131  A.  631,  81  Pac.  1089,  109  A.  S.  R.  917, 
8.  R.  929,  20  L.R.A.(N.S.)  793.  1  L.R.A.(N.S.)  283. 

16.  Parker  v.  Hailey-Ola  Coal  Co.,  Notes:  44  L.R.A.  34;  21  L.R.A. 
32  Okla.  642,  122  Pac.  632,  40  L.R.A.  (N.S.)  90;  3  Ann.  Caa.  374;  Ann.  Cas. 
(N.S.)  1120  and  note;  Viekers  v.  Kan-  1913C  130. 

awha,  etc.,  R.  Co.,  64  W.  Va.  474,  63  1.  Cincinnati,  etc.,  R.  Co,  v.  Gray, 

8.  E.  367, 131  A.  S.  R.  929,  20  L.R.A.  101  Fed.  623,  41  C.  C.  A.  636,  50 

(N.S.)  793.  L.R.A.   47;   Western   Electric   Co.  v. 

17.  See  sapra,  par.  62.  Hansehnann,  136  Fed.  564,  69  C.  C.  A. 

18.  See  supra,  par.  73.  765,  70  L.R.A.  765;  Chicago,  etc.,  R. 

19.  See  infra,  par.  137, 175.  Co.  v.  Riley,  145  Fed.  137,  76  C.  C.  A. 
80.  Hinckley  v.   Horazdowsky,  133   107,  7  Ann.  Cas.  327;  Louisville,  etc., 

m.  359,  24  N.  E.  421,  23  A.  S.  R.  R.  Co.  v.  Hall,  87  Ala.  708,  6  So.  277, 

618,  8  L.R.A.  490;  Chicsjgro  Anderson  13  A.  S.  R.  84,  4  L.R.A.  710;  Holland 

Pressed  Brick  Co.  v.  Reinneiger,  140  y.  Tennessee  Coal,  etc.,  R.  Co.,  91  Ala. 

in.  334,  29  N.  £.  1106,  33  A.  S.  R.  444,  8  So.  524, 12  L.R.A.  232 ;  Western 

249;  Whalen  ▼.  Rosnoeky,  195  Mass.  Ry.  v.  Russell,  144  Ala.  142,  39  So. 

645,  81  N.  E.  282,  122  A.  S.  R.  271:  311,  113  A.  8.  R.  24;  St.  Louis,  etc., 

Michael  v.  Roanoke  Macfa.  Works,  90  R.  Co.  v.  Jackson,  78  Ark.  100,  93 
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a  dangeroas  character  or  in  a  dangerous  place,  and  the  employee 
because  of  youth,  ignorance  or  inexperience  fail  to  appreciate  the 

S.  W.  746,  8  Ann.  Cas.  328,  6  L.R.A.  N.  W.  279,  81  A.  S.  R.  215,  48  L.R.A- 

(N.S.)  646;  Baxter  v.  Roberts,  44  Cal.  649;  Adams  v.  Grand  Rapids  Refrig- 

187,  13  Am.  Rep.  160;  Ryan  v.  Los  erator  Co.,  160  Mich.  590,  125  N.  W. 

Angeles  Ice,  etc.,  Co.,  112  Cal.  244,  44  724,  136  A.  S.  R.  454,  19  Ann.  Cas. 

Pac.  471,  32  L.R.A.  924;  O'Connor  v.  1152  and  note,  27  L.R.A.(N.S.)  953; 

Golden   Gate   Woolen  Mfg.   Co.,   135  Martin  v.  Jerry  Madden  Shingle  Co^ 

Cal.  537,  67  Pac.  966,  87  A.  S.  R.  127;  168  Mich.  175,  130  N.  W.  614,  Ann. 

May  V.  Smith,  92  Ga,  95, 18  S.  E.  360,  Cas.  1913C  124  and  note;  McDonald 

44  A.   S.   R.   84;    Cheeney  v.   Ocean  v.  Chicago,  etc.,  R.  Co.,  41  Minn.  439, 

Steamship  Co.,  92  Gal  726,  19  S.  E.  43  N.  W.  380,  16  A.  S.  R.  711;  Lane 

33,  44  A.  S.  R.  113;  Moore  v.  Dublin  v.  Minnesota  State  Agricultural  Soc, 

Cotton  Mills,  127  Ga.  609,  56  S.  E.  62  Minn.  175,  64  N.  W.  382,  29  L.R.A. 

839, 10  L.R.A.(N.S,)  772;  Chicago  An-  706;  Hewett  v.  Woman's  Hospital  Aid 

derson  Pressed  Brick  Co.  v.  Reinneiger,  Ass'n,  73  N.  H.  556,  64  Atl.  190,  7 
140  m.  334,  29  N.  E.  1106,  33  A.  S. -L.R.A.(N.S.)  496;  Willis  v.  Plymouth, 

R.  249;  Pullman's  Palace  Car  Co.  v.  etc.,  Tel.  Ex<^.  Co.,  76  N.  H.  463,  75 

Laack,  143  111.^242,  32  N.  E.  285,  18  Atl.  877,  30  L.R.A.(N.S.)  477 j  Blais- 

L.R.A.    215;    Calvert    v.    Springfield  dell  v.  Davis  Paper  Co.,  75  N.  H.  497, 

Electric  Light,  etc.,  Co.,  231  111.  290,  83  77  Atl.  485, 139  A.  S.  R.  735 ;  Western 

N.  E.  184, 12  Ann.  Cas.  424, 14  L.R.A.  U.  Tel.  Co.  v.  McMullen,  68  N.  J.  L. 

(N.S.)  782;  Louisville,  etc.,  R.  Co.  v.  155,  33  Atl.  384,  32  L.R.A.  351;  Ceto- 

Wright,  115  Ind.  378, 16  N.  E.  145, 17  fonte  v.  Camden  Coke  Co.,  78  N.  J.  L, 

N.  E.  584,  7  A.  S.  R.  432;  Chicago,  662,    75    Atl.    913,    27    L.R.A.(N.S.) 

etc.,  R.  Co.  V,  Champion,  9  Ind.  App.  1058:  Brennan  v.  Gordon,  118  N.  Y. 

510,  36  N.  E.  221,  37  N.  E.  21,  53  A.  489,  23  N.  E.  810,  16  A.  S.  R.  775.  » 

S.  R.  357 ;  Meier  v.  Way,  136  la.  302,  L.R.A.  818 ;  Rolin  v.  R.  J.  Reynolds 

111  N.  W.  420,  125  A.   S.  R.  254;  Tobacco  Co.,  141  N.  C.  300,  53  S.  E. 

Hardy  v.  Chicago,  etc.,  R.  Co.,  139  la.  891,  8  Ann.  Cas.  638,  7  L.R.A.(N.S.) 

314,  115  N.  W.   8,  19  L.R.A.(N.S.)  335;  Wagner  v.  H.  W.  Jayne  Chem. 

997  and  note;  Brice-Nash  v.  Barton  Co.,  147  Pa.  St.  475,  23  Atl.  772,  30 

Salt  Co.,  79  Kan.  110,  98  Pac.  768,  A.  S.  R.  745;  Galveston,  etc.,  R.  Co. 

131  A.  S.  R.  284,  19  L.R.A.(N.S.)  v.  Garrett,  73  Tex.  262,  13  S.  W.  62, 
749;  Myham  v.  Louisiana  Electric  15  A.  S.  R.  781;  Missouri  Pac.  R.  Co. 
Light,  etc.,  Co.,  41  La.  964,  6  So.  799,  v.  White.  76  Tex.  102,  13  S.  W.  65, 
17  A.  S.  R.  436,  7  L.R.A.  172;  James  18  A.  S.  R.  33;  Reynolds  v.  Boston^ 
V.  Rapides  Lumber  Co.,  50  La.  Ann.  etc.,  R.  Co.,  64  Vt.  66,  24  AH.  134,  33 
717, 23So.  469,44L.R.A.  33andno4e;  A.  S.  R.  908;  Hayes  v.  Colckester 
Wormell  v.  Maine  Cent.  R.  Co.,  79  Mills,  69  Vt.  1,  37  Atl.  269,  60  A.  S.  R. 
Me.  397,  10  Atl.  49,  1  A.  S.  R.  321;  915;  Miner  v.  Franklin  County  Tel. 
Wvman  v.  Berry,  106  Me.  43,  76  Atl.  Co.,  83  Vt.  311,  75  Atl.  653,  26  L.R.A. 
123,  20  Ann.  Cas.  439;  Coombs  v.  New  (N.S.)  1195;  Michael  v.  Roanoke 
Bedford  Cordage  Co.,  102  Mass.  572,  Mach.  Works,  90  Va.  492,  19  S.  E. 
3  Am.  Rep.  506;  Cooper  v.  Cashman,  261,  44  A.  S.  R.  927;  Shaw  v.  Ha«el- 
190  Mass.  75,  76  N.  E.  461,  3  L.R.A.  Atlas  Glass  Co.,  70  W,  Va.  676,  74 
(N.S.)  209  and  note;  Criramins  v.  S.  E.  910,  Ann.  Cas.  1914 A  607  and 
Booth,  202  Mass.  17,  88  N.  E.  449,  note;  Jones  v.  Florence  Min.  Co.,  66 

132  A.  S.  R.  468;  Parkhurst  y.  John-  Wis.  268,  28  N.  W.  207,  57  Am.  Rep. 
son,  50  Mich.  70,  15  N.  W.  107,  46  269 ;  Meier  v.  Morgan,  82  Wis.  289,  52 
Am.  Rep.  28;  Smith  V.  Peninsular  Car  N.  W.  174,  33  A.  S.  R.  39;  Kaea- 
Works,  68  Mich.  601,  27  N.  W.  662,  marek  v.  Geuder,  etc.,  Co.,  148  Wis. 
1  A.  S.  R.  542;  Ribich  v.  Lake  Supe-  46,  134  N.  W.  348,  Ann.  Cas.  1913A 
rior  Smelting  Co.,  123  Mich.  401,  82  1139,  44  L.R.A.(N.S.)  779;  Cribb  ▼. 
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dangOT,  it  ia  a  breach  of  duty  and  negligence  on  the  part  of  the 
employer  to  expose  him  thereto,  even  with  his  consent,  unless  the 
employer  first  give  him  such  instruction,  caution  and  warning  as 
will  enable  him  to  comprehend  the  danger  and  to  do  his  work  safely 
with  the  exercise  of  proper  care  on  his  part.  The  employer  cannot 
discharge  himself  of  this  obligation  by  directing  another  person  to 
warn  and  instruct  his  employees.  He  is  absolutely  liable  if  the  duty 
is  not  performed.*  Whether  the  employer  has  discharged  the  duty 
of  warning  and  instruction  in  any  particular  case  is  a  question  pecu- 
liarly within  the  province  of  the  jury.*  Of  course,  in  order  that  the 
master  may  be  held  liable  on  the  ground  of  having  failed  to  instruct 
a  young  or  inexperienced  servant,  the  failure  to  instruct  must  have 
been  the  proximate  cause  of  the  injuries  sustained  by  the  servant.^ 
77.  Age,  Ezperience  and  Understanding  of  Empleyee. — It  is  the 
duty  of  one  who  employs  a  youthful  or  inexperienced  servant,  for 
a  service  attended  with  dangers  which  are  known  to  the  employer 
but  unknown  to  the  servant,  to  explain  to  him  the  perils  incident  to 
Ibe  employment  and  to  instruct  him  how  to  avoid  them.*    For  ex- 

Kynoch,  [1907]  2  K.  B.  (Eng.)  548,  240;  Norton  v.  Volzke,  168  111.  402, 
11  Ann.  Cas.  100.  41  N.  E.  1085,  49  A.  S.  R.  167 ;  Dalle- 
Notes  :  24  A.  S.  R.  323 ;  1  L.R. A.  mand  v.  JSaalfeldt,  176  111.  310,  51  N. 
174;  12  L.RA.  344;  32  L.RA.  362;  E.  645,  67  A.  S.  R.  214,  48  L.R.A.  753 ; 
44  L.R.A.  38;  48  L.R.A.  801;  28  Siegel  v.  Trcka,  218  IlL  559,  75  N. 
L.R.A.(N.S.)  1218;  35  L.R.A.(N.S.)  E.  1053,  109  A.  S.  R.  302,  2  L.R.A. 
680;  15  Ann.  Cas.  600;  21  Ann.  Ca&  (N.S.)  647;  Bnudl  Block  Coal  Co.  v. 
770;  Ann.  Cas.  1914A  659.  Gaffney,  119  Ind.  466,  21  N.  E.  1102, 

2.  Note:  17  Ann.  Cas.  491.  See  in-  12  A.  S.  R.  422,  4  L.R.A.  850;  Peter- 
fra,  par.  206-213.  son  v.  New  Pittsburgh  Coal,  etc.,  Co., 

3.  Chicago  Anderson  Pressed  Brick  149  Ind.  260,  49  N.  £.  8,  63  A.  S.  R. 
Co.  V.  Reinneiger,  140  111.  334,  29  N.  289 ;  Inland  Steel  Co.  v.  Yedinak,  172 
£.   1106,  33  A.  S.  R.  249.  Ind.  423,  87  N.  E.  229,  139  A.  S.  R. 

Note:  Ann.  Cas.  1913C  130.  389;  Taylor  v.  Wootan,  1  Ind.  App. 

4.  Ewing  V.  Lanark  Fuel  Co.,  65  W.  188,  27  N.  E.  602,  50  A.  S.  R.  200; 
Va.  726,  66  S.  E.  200,  29  L.R.A.(N.S.)  Newbury  v.  Getchel,  etc.,  Lumber,  etc., 
487.  Co.,  100  la.  441,  69  N.  W.  743,  62 

Notes:  44  L.R.A.  86;  3  Ann.  Ca&  A«  S.  R.  682;  James  v.  Rapides  Lum- 

383;  17  Ann.  Cas.  491.  ber  Co.,  50  La.  Ann.  717,  23  So.  469, 

5.  Fisk  V.  Central  Pac.  R.  Co.,  72  44L.R.A.  33  and  note;  Rossey  v.  Law- 
Cal.  38,  13  Pac.  144,  1  A.  S,  R.  22;  rence,  123  La.  1063,  49  So.  704,  17 
Foley  V.  California  Horseshoe  Co.,  115  Ann.  Cas.  484  and  note ;  Chambers  v. 
Cal. '184,  47  Pac.  42,  56  A.  S.  R.  87;  Woodbury  Mfg.  Co.,  106  Md.  496,  68 
Quinn  v.  Electric  Laundry  Co.,  155  Atl.  290,  14  UR.A.(N.S.)  383;  Glover 
Cal.  600,  101  Pac.  794,  17  Ann.  Cas.  v.  Dwight  Mf  g  Co.,  148  Mass.  22,  18 
1100;  Moore  v.  Dublin  Cotton  Mills,  N.  E.  597,  12  A.  S.  R.  612;  Ciriack  v. 
127  Ga.  609,  66  S.  E.  839,  10  L.R.A.  Merchants'  Woolen  Co.,  161  Mass.  162, 
(N,S.)  772;  Hinckley  v.  Horazdowsky,  23  N.  E.  829,  21  A.  S.  R.  438,  6  L.R.A. 
133  111.  359,  24  N.  B.  421,  23  A.  S.  R.  733 ;  Berdos  v.  Tremont,  etc.,  Mills, 
618,  8  L.R.A.  490;  Chicago  Anderson  209  Mass.  489,  96  N.  E.  876,  Ann.  Cas. 
Pres.sed  Brick  Co.  v.  Reinneiger,  140  1912B  797;  Palmer  v.  Michigan  Cent. 
111.  334,  29  N.  E.  1106,  33  A.  S.  R.  R.  Co.,  93  Mich.  363,  53  N.  W.  307, 
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ample,  if  an  employer  directs  an  employee  to  work  at  a  machine  in 
the  operation  of  which  there  lurks  a  concealed  danger  which  the 
employer  either  knows  or  ought  to  know  about,  but  of  the  existence 
of  which  the  employee  does  not  know,  and  cannot  know  by  the  use 
of  ordinary  care,  the  employer  is  guilty  of  negligence  if  he  gives 
the  employee  no  sufficient  warning  thereof,  and  if  under  such  cir- 
cumstances the  employee  suffers  injury  by  reason  of  such  concealed 
danger,  while  himself  exercising  ordinary  care,  the  employer's  neg- 
ligence is  actionable.*  Again,  an  employer  who  installs  new  and 
unusual  machinery,  or  changes  that  already  in  use,  or  introduces  a 
new  and  dangerous  appliance  or  material  for  the  use  of  his  employees, 
is  bound  to  instruct  the  employees  as  to  the  dangers  caused  by  such 
changes,  and,  if  he  fails  to  do  so  and  an  accident  results,  he  is  liable 
in  damages  to  the  injured  employees.'  Likewise,  a  hospital,  upon 
assigning  an  inexperienced  nurse  to  attend  a  patient  sick  from  a  con- 
tagious disease,  is  bound  to  inform  him  or  her  of  the  dangerous  char- 
acter of  the  service.®  The  duty  to  instruct  does  not  depend  altogether 
upon  the  age  of  the  servant.  There  is  no  rule  of  law  which  declares 
that  a  servant  under  twenty-one  years  of  age,  or  any  other  specified 
age,  shall  be  instructed,  while  an  older  servant  need  not  be  instructed. 

32  A.  S.  R.  507, 17  L.R.A.  636;  Martin  46,  134  N.  W.  348,  Ann.  Cas.  1913A 

v.    Jerry    Madden    Shingle    Co.,    168  1139,  44  L.RA.(N.S.)  779. 

Mich.  175,  130  N.  W.  614,  Ann.  Cas.  Notes:  77  Am.  Dee.  224;  97  A.  S. 

1913C  124  and  note;  Bowling  v.  Allen,  R.  888;  8  L.R.A.  490;  44  L.R.A.  38, 

74  Mo.  13,  41  Am.  Rep.  298;  Omaha  61;  29  L.R.A. (N.S.)   Ill;  35  L.R.A. 

Bottling  Co.  V.  Theiler,  59  Neb.  257,  (N.S.)  680  (poisonous  substances) ;  12 

80  N.  W.  821,  80  A.  S.  R.  673 ;  Addicka  Ann.   Gas.  248    (discharge  of  explo- 

v.  Cbristoph,  62  N.  J.  L.  786,  43  Atl.  sives). 

196,  72  A.  S.  R.  687;  Rolling  Mill  Co.  6.  Quinn  v.  Electric  Laundry  Co., 

V.  Corrigan,  46  Ohio  St.  283,  20  N.  E.  155  Cal.  500,  101  Pac.  794,  17  Ann. 

466,  15  A.  S.  R.  596;  Ross  v.  Walker,  Cas.   1100;   Moore  v.   Dublin   Cotton 

139  Pa.  St.  42,  21  Atl.  157,  159,  23  A.  Mills,  127  Ga.  609,  56  S.  E.  839,  10 

S.  R.  160 ;  Kebler  V.  Scfawenk,  151  Pa.  L.R.A.(N.S.)    772;   Rolling  Mill   Co. 

St.  505,  25  Atl.  130,  31  A.  S.  R.  777;  v.  Corrigan,  46  Ohio  St.  283,  20  N.  E. 

Noden  v.  Verienden  Bros.,  211  Pa.  St.  466,  15  A.  S.  R.  596,  3  L.R.A.  385; 

135,  60  Atl.  505,  3  Ann.  Cas.  367  and  Rahles  v.  J.  Thompson,  etc.,  Mfg.  Co., 

note;  Dougherty  v.  Dobson,  214  Pa.  St.  137  Wis.  506,  118  N.  W.  350,  119  N. 

252,  63  Atl.  748,  8  L.R.A.(N.S.)  90;  W.  289,  23  L.R.A.(N.S.)  296;  Kacz- 

Louisville,  etc.,  R.  Co.  v.  Vincent,  116  marek  v.  Gfeuder,  etc.,  Co.,  148  Wis. 

Tenn.  317,  95  S.  W.  179,  8  Ann.  Cas.  46,  134  N.  W.  348,  Ann.  Cas.  1913A 

66;  Hayes  v.  Colchester  Mills,  69  Vt.  1139,  44  L.R.A. (N.S.)  779. 

1,  37  Atl.  269,  60  A.  S.  R.  915;  Low  7.  Louisville,  etc.,  R.  Co.  v.  Wright, 

Moor  Iron  Co.  v.  La  Bianca,  106  Va.  115  Ind.  378,  16  N.  E.  145,  17  N.  E. 

83,  55  S.  E.  532,  9  Ann.  Cas.  1177;  584,  7  A.  S.  R.  432. 

Shaw  V.  Hazel-Atlas  Co.,  70  W.  Va.  Note:  Ann.  Cas.  19l2C  335. 

676,  75  S.  E.  910,  Ann.  Cas.  1914A  8.  Hewett  v.  Woman's  Hospital  Aid 

607  and  note;  Adams  v.  Chesapeake,  Ass'n,  73  N.  H.  556,  64  Atl.  190,  7 

etc.,  R.  Co.,  73  W.  Va.  698,  80  S.  E.  L.R.A.(N.S.)    496.     See  also  Kliegel 

1115,    52    L.R.A.(N.S.)     175;    Kacz-  v.  Aitken,  94  Wis.  432,  69  N.  W.  67, 

marek  v.  Gender,  etc.,  Co.,  148  Wis.  59  A.  S.  R.  901,  35  L.R.A.  249. 
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Under  s<Miie  circuiDBitances  even  a  comparatively  young  servajoit  need 
not  be  instructed:*  Oq  the  other  hand,  no  amount  of  insti^ction 
will  justify  the  employer  in  putting  to  work  an*  employee  who  has 
not  sufficient  capacity  to  understand  and  appreciate  the  dangers  to 
which  he  is  subj  acted. ^^  The  authorities  axe  not  clear  as  to  whether 
an  employer  must  take  any,  and  if  any  what,  measures  to  discover  the 
capacity  and  experience  of  applicants  for  employment.  It  is  con- 
sonant with  principle  as  well  as  niodem  tendencies  to  require  reason- 
able diligence;  ^^  but  there  is  no  obligation  to  instruct  and  warn  imless 
the  employer  knows  otr  ought  to  know  that  the  intending  employee  is 
without  sufficient  capacity  or  experience  to  appreciate  the  danger.^^ 
78.  Dangers  «f  Which  Warning  Must  Be  Given.— The  duty  of  the 
employer  to  warn  and  instruct  young  and  inexperienced  employees 
extends  only  to  tliose  dangers  which  he  in  the  exercise  of  ordinary 
prudence  has  reason  to  believe  are  not  known  to  his  employees  and 
will  not  be  discovered  by  them  in  time  to  protect  themselves  from 
injury.**  There  is  no  duty  of  warning  and  instruction  if  the  em- 
ployee's duties  are  simple  **  and  the  danger  obvious,**  or  if  by  any 

fl.  May  V.  Smith,  92  Ga.  96, 18  8.  B.  Ciriack  v.  Merchants'  Woolen  Co.,  146 

360,  44  A.  8.  R.  84;  Jacobs  v,  FhIUht,  Mass.  1S2,  16  JJ.  E.  579,  4  A.  S.  II. 

etc.,  Co.,  67  Ohio  St  70,  66  N.  E.  617,  307;  Ford  v.  Mt.  Tom  Sulphite  Pulp 

65  L.R.A.  833.  Co.,  172  Mass.  544,  52  N.  E.  10()5,  48 

Note:  3  Ann.  Cas,  374.  L.R.A.  96;   Cooper  v,   Cashman,  190 

10.  Taylor  v.  Wootan,  1  Ind.  Appl  Mass.  75,  76  N.  B.  461,  3  L.R.A. 
188,  27  N.  E.  502,  60  A.  8.  R,  200.  (N.S.)  209;  Crimmins  v.  Booth,  202 
And  see  supra,  par.  63.  Mass.  17,  88  N.  E.  449,  132  A.  8. 

11.  Note:  8  Ann.  Cas.  374,  Bee  su-  R.  468;  Beghold  v.  Auto  Body  Co., 
pra,  par.  63.  149   Mich.    14,    112   N.    W.    691,   14 

12.  Notes:3  Ann.  Cas.  374;17Ann.  L.R.A.(N.S.)  609;  McLaine  v.  Head, 
Cas.  489. '  etc.,  Co.,  71  N.  H.  294,  52  Atl.  545, 

13.  Chic^o,  etc.,  R.  Co.  v.  Rfley,  93  A.  8.  R.  522,  58  L.R. A.  462 ;  Cronin 
146  Fed.  137,  76  C.  C.  A.  107,  7  Ann.  v.  Columbian  Mfg.  Co.,  75  N.  H.  319, 
Cas.  327;  Chicago,  etc.,  B.  Co.  V.  Shal-  74  Atl.  180,  29  L.R. A. (N.S.)  HI; 
Strom,  196  Fed.  725,  115  C.  C.  A.  615,  Brown  v.  People's  Gaslight  Co.,  81  Vt. 
46  L.R.A.(N.S.)  387;  Pones  v.  Phil-  477,  71  Atl.  204,  22  L.R. A. (N.S.)  738; 
lips,  39  Ark,  17,  43  Am.  Rep.  264;  Low  Moor  Iron  Co.  v.  La  Bianca,  106 
Tedford  v.  Los  Angeles  Electric  Co.,  Va.  83,  65  8.  E.  632,  9  Ann.  Cas.  1177; 
134  Cal.  76,  66  Pac.  76,  54  L.R.A.  86;  Cole  v.  Chicago,  etc.,  R.  Co.,  71  Wis. 
Sims  V.  East,  etc.,  R.  Co.,  84  Ga.  162,  114,  37  N.  W.  84,  6  A.  8.  R.  201; 
10  S.  E.  543,  20  A.  S.  R.  352;  Haj^ins  Kliegel  v.  Aitken,  94  Wis.  432,  69  N. 
V.  Southern  Bell  Telephone,  etc.,  Co.,  W.  67,  69  A.  8.  R,  901,  35  L.R.A. 
134  Ga.  641,  68  S.  E.  428,  137  A.  8.  249. 

R.  270,  20  Ann.  Cas.  248;  Pinkley  v.  Notes:  44  L.R.A.  48;  3  Ann.  Cas. 

Chicago,  ete.,  R.  Co.,  246  111.  370,  92  376,  378;  17  Ann.  Cas.  490,  1106. 

N.  E.  896,  35  L.R.A.(N.S.)  679;  Louis-  14.  Whalen  v.  Rosnosky,  195  Mass. 

viUe,  etc.,  R.  Co.  v.  Wright,  115  Ind.  545,  81  N.  E.  282,  122  A.  8.  R.  271; 

378,  16  N.  E.  145,  17  N.  E.  684,  7  Swing  v,  Lanark  Fuel  Co.,  65  W.  Va. 

A.   S.  R.  432;   Newbury  t.  Getchel,  726,  66  8.  B.  200,  29  L.R.A.  (N.S.) 

etc..  Lumber,  etc.,  Mfg.  Co.,  100  la.  487. 

441,  69  N.  W.  748,  62  A.  8.  R.  682;  16.  Chicago,  etc.,  R.  Co.  v.   Shal- 
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other  means  he  possesses  knowledge  of  the  risk  to  which  he  is  sub- 
jected.** The  rule  requiring  the  employer  to  instruct  his  employee 
and  to  warn  him  of  danger  is  only  for  the  purpose  of  supplying 
him  with  information  which  he  is  not  presumed  to  have;  and  if  it 
is  shown  that  the  employee  did  in  fact  possess  the  knowledge,  the 
failure  to  warn  can  in  no  sense  be  said  to  be  the  proximate  cause 
of  the  injury,  and  if  not  the  proximate  cause  of  the  injurj%  of  course 
it  cannot  be  actionable  negligence.*'  The  employee  is  presumed  to 
see  and  understand  all  dangers  that  a  prudent  and  intelligent  person 
of  the  same  age  and  experience,  and  with  the  same  capacity  for  esti- 
mating their  significance,  would  see  and  understand ;  *•  and  if  he 
neglects  to  obeer\'e  and  consequently  remains  in  ignorance  of  perils 
of  the  employment,  the  fault  is  his  own,  not  that  of  the  employer.** 
But  even  though  the  danger  of  an  employment  be  patent  and  obvious 
to  persons  of  full  age  and  understanding,  if  the  employee  by  reason 
of  youth  and  inexperience  does  not  appreciate  the  peril  it  is  the  duty 
of  the  employer  to  give  him  warning  and  instruction.**  Just  what 
dangers  are  to  be  deemed  obvious  within  the  rule  depends  upon  all 
of  the  surrounding  circumstances.  A  recovery  for  injuries  received 
by  coming  in  contact  with  wheels  or  gearing  of  machinery  has  fre- 
quently been  denied  when  the  wheels  or  gearing  were  open  and 
visible  and  the  danger  of  contact  therewith  must  have  been  apparent 

Strom,  195  Fed,  726,  116  C.  C.  A.  616,  A.  S.  R.  535 ;  Cooper  v.  Cashman,  190 
45  L.R.A.(N.S.)  387;  W.  B.  Conkey  Mass.  75,  76  N.  E.  461,  3  L.RA.(N.S.) 
Co.  V.  Larsen,  173  Ind.  585,  91  N.  B.  209;  Ribich  v.  Lake  Superior  Smelt- 
163,  29  L.R.A.(N.S.)  116;  Newbury  v.  ing  Co.,  123  Mich.  401,  82  N.  W.  279, 
Getchel,  etc,  Lumber,  etc.,  Mfg.  Co.,  81  A.  S.  R.  215,  48  L.R.A.  649;  Beg- 
100  la.  441,  69  N.  W.  743,  62  A.  S.  R.  hold  v.  Auto  Body  Co.,  149  Mich.  14, 
582;  BoHington  v.  Louisville,  etc.,  R.  112  N.  W.  691,  14  L.R.A.(N.S.)  609; 
Co.,  125  Ky.  186,  100  S.  W.  850,  8  Ewiiig  v.  Lanark  Fuel  Co.,  65  W.  Va. 
L,R.A.{N.S.)  1045;  Ciriack  v,  Mer-  726,  65  S.  E.  20«,  29  L.R.A.(N.S.) 
chants*  Woolen  Co.,  151  Mass.  152,  23   487. 

N.  E.  829,  21  A.  S.  R.  438,  6  L.R.A.  Notes:  44  L.R.A.  40,  66;  3  Ann. 
733;  Robinska  v.  Mills,  174  Mass.  432,  Cas.  376;  17  Ann.  Cas.  490;  Ann.  Cas. 
54  N.  E.  873,  75  A.  S.  R.  364;  Smith    1914 A  610. 

V.  Wilmington,  etc.,  R.  Co.,  129  N.  C.  17.  Ewing  v.  Lanark  Fuel  Co.,  65 
173,  39  S.  E.  805,  85  A.  S.  R.  740;  W.  Va.  726,  65  S.  E.  200,  29  L.R.A. 
Anderson  v.  Columbia  Imp,  Co.,  41  (N.S.)  487.  See  supra,  par.  76,  as 
Wash.  83,  82  Pae.  1037,  2  L.R.A,  to  the  nature  and  extent  in  general  of 
(N.S.)  840  and  note;  Rahles  v.  J.  an  employer's  duty  to  warn  and  in- 
Thompson,  etc.,  Mfg.  Co.,  137  Wis.  struct  employees. 
506,  118  N.  W.  350, 119  N.  W.  289,  23  18.  Omaha  Bottling  Co,  v.  Theiler, 
L.R.A.(N.S.)  296,  59  Neb.  257,  80  N.  W.  821,  80  A.  S.  R. 

Note :  44  L,R. A,  43,  50.  673. 

16.  Pinkley  v.  Chicago,  etc.,  R.  Co»,       Notes:  44  L.R.A.  75;  17  Ann.  Cas. 
246  IlL  370,^92  N.  E.  896,  35  L.R.A.   490. 

(N.S.)    679;    W.    B.    Conkey    Co.    v.       19.  Jones    v.    Manufacturing,    etc., 
Larsen,  173  Ind.  585,  91  N.  E.  163,    Co.,  92 -Me.  565,  43  Atl.  512,  69  A. 
29  L.R.A.(N.S.)    116;  Jones  v.  Mfg.    S.  R.  535.    See  infra,  par.  135-141. 
etc.,  Co.,  92  Me.  565,  43  Atl.  512,  60       20.  Note ;  17  Ann.  Cas.  490. 
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to  and  appreciated  by  a  peY8<m  of  the  pladntiff's  age,  understandings 
and  experience.^  And  the  dangers  from  felling  trees  have  been  held 
to  be  obvious,*  though  there  are  decisions  to  the  contrary.*  Not  only 
must  the  danger  of  an  employment,  in  order  to  create  a  duty  of 
warning  and  instruction,  be  one  that  is  unknown  to  the  employee, 
but  it  also  must  be  one  that  is  known  to  the  employer  or  might  be 
known  to  him  by  the  exencise  of  reasonable  vigilance.^  The  employer 
is  not  bound  to  foresee  and  give  warning  of  remote,  improbable,  and 
exceptional  occurrences;  his  duty  is  limited  to  such  perils  as  reason- 
ably are  to  be  anticipated.*  Nor  is  the  employer  bound  to  notify 
the  employee  of  dangers  that  are  outside  the  scope  of  his  employment.^ 
But  an  obligation  rests  upon  an  employer  to  acquaint  his  employee 
with  the  dangers  which  can  be  ascertained  by  a  knowledge  of  seientific 
principles  governing  substances  and  processes  used  in  the  employ- 
ment, and  to  which  in  his  ignorance  the  ^nployee  will  otherwise  be 
subject.' 

1.  Note:  3  Ann.  Cas.  379.  26  At!.  671,  35  A.  S.  R.  889;  Neilson 

2.  Hagins  v.  Southern  Bell  Tel^  y.  Hillside  Coal,  etc.,  Co.,  168  Pa.  St. 
phone,  etc.,  Co.,  134  Ga.  641,  68  S.  E.  256,  31  Ail.  1091,  47  A.  S.  R.  886: 
428,  137  A.  S.  R.  270,  20  Ann.  Cas.  Nordstrom  v.  Spokane,  etc.,  R.  Co.,  56 
248;  Lucey  v.  Stack-Oibbs  Lumber  Wash.  521,  104  Pac.  809,  25  L.R.A. 
Co.,  23  Idaho,  628,  131  Pac.  897,  46  (N.S.)  364;  Gieenberg  v.  Whitcomb 
L.R.A.(N.S.)  86  and  note;  Anderson  Lumber  Co.,  90  Wis.  226,  63  N.  W. 
V.  Columbia  Imp.  Co.,  41  Wash.  83,  82  93,  48  A.  S.  R.  911,  28  L.R.A.  439. 
Pac.  1037,  2  L.R.A.(N.S.)  840  and  Notes:  44  L.R.A.  70;  3  Ana.  Cas. 
note.  371,  375. 

3.  Kote:46L.R.A.(N.S.)  86.  6.  Stodden  ▼.  Andervon,  ete.,  Mfg. 

4.  V.  B.  Conkey  Co.  v.  Larsen,  173  Co.,  138  la.  398,  116  N.  W.  116,  16 
Ind.  585,  91  N.  E.  163,  29  L.R.A.  L.R.A.(N.S.)  614  and  note;  Wyman 
(N.S.)  116;  Guimey  v.  St.  Paul,  etc.,  v.  Berry,  106  Me.  43,  75  Atl.  123,  20 
R.  Co.,  43  Minn.  496,  46  N.  W.  78,  Ann.  Cas.  439;  McMillan  v.  Middle 
19  A.  S.  R.  256;  Brands  v.  St  Lonia  States  Coal,  etc.,  Co.,  61  W.  Va.  531, 
Car  Co.,  213  Mo.  698,  112  S.  W.  611,  57  S.  E.  129,  11  L.R.A.(N.S.)  840. 
18  L.R.A.(N.S.)  701;  Galveston,  etc..  Note:  3  Ann.  Cas.  375. 

R.  Co.  T.  Garrett,  73  Tex.  262, 13  S.  W.  A  master  is  not  bound  to  inform 

62,  15  A.  S.  R.  781 ;  Low  Moor  Iron  his  servants  that  a  portion  of  the  work 

Co.  y.  La  Bianca,  106  Ya.  83,  56  S.  E.  is  under  the  chaige  of  an  independent 

532,  9  Ann.  Cas.  1177.  contractor  for  whose   conduct   he   is 

Notes:  3  Ann.  Cas.  374;  17  Ann.  not  responsible.    Miller  v.  Moran  Bros. 

Cas.  489.  Co.,  39  Wash.  631,  81  Pac  1089,  109 

See  supra,  par.  62,  for  a  statement  A.  S.  R.  917,  1  L.R.A.(N.S.)   283. 

of  the  fundamental  principle  iuTolved.  7.  Smith  v.  Peninsular  Car  Woi^s, 

§.  Ingerman  v.  Moore,  90  Cal.  410,  60  Mich.  501,  27  N.  W.  662, 1  A.  S.  R. 

27  Pac.  306,  25  A.  S.  R.  138;  Ford  542;  Adams  v.  Grand  Rapids  Refrig- 

▼,  Tremont  Lumber  Co.,  123  La.  742,  erator   Co.,   100    Mich.    590,   126   N. 

49  So.  492, 131  A,  S.  R.  370,  22  L.R.A.  W.  724,  136  A.  S.  R.  454,  19  Ann, 

(N.S.)  917;  Wyman  v.  Berry,  106  Me.  Cas.  1152  and  note,  27  L.R.A.(N.S.) 

43,  75  Atl.   123,  20  Ann.  Cas.  439;  953. 

Tagg  ▼.  McGeorge,  165  Pa.  St.  368,  • 
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79.  Sufficiency  of  Warning  or  Instruction. — ^Where  iJbe  duty  of 
warning  and  instruction  exists,  the  employer  must  give  such  instruc- 
tions and  cautions  as  would,  in  the  judgment  of  men  of  ordinary 
minds,  understanding,  and  prudence,  be  sufficient  to  enable  the 
employee  to  appreciate  the  dangers  and  the  necessity  fot  the  exerdse 
of  due  care  and  precaution  and  to  do  the  work  safely  so  far  as  it 
can  be  done  with  proper  care.^  While  the  rule  more  frequiently  iinds 
application  in  the  case  of  employees  of  immature  years,  it  governs 
also  where  the  employer  engages  the  services  of  an  adult  who  is  with- 
out experience  in  the  particular  work  and  without  knowledge  of  the 
actual  dangers  attending  it.*  The  age  of  an  injured  employee,  as 
well  as  his  capacity,  intelligence,  and  experience,  is  a  matter  for  the 
jury's  consideration  in  determining  whether  he  fully  understood  and 
appreciated  the  dangers  of  his  position. ^^  Owing  to  the  more  restricted 
capacity  of  young  persons  for  understanding  the  perils  of  their  em- 
ployment, the  law  imposes  an  obligation  to  give  them  detailed  and 
special  instructions  in  many  instances  in  which  a  general  notification 
would  have  been  an  adequate  warning  to  an  adult.^*  In  giving 
instructions  it  is  not  sufficient  for  the  employer  to  inform  the  employee 
merely  that  an  instrumentelity  is  dangerous;  he  is  bound  to  point 
out  the  particular  dangers  ^*  and  indicate  how  they  are  to  be  avoided.^' 
Furthermore  he  must  put  the  caution  in  such  plain  language  as  to 
insure  the  employee's  comprehension  and  appreciation  of  the  danger.** 
It  must  be  graduated  to  the  ignorance  and  inexperience  of  the  par- 

8.  Shuster  ▼.  PhUadelphia,  etc.,  R.   Va.  676,  74  S.  E.  910,  Ann.  Cm.  1914A 
Co.,  6  Penn.   (Del.)  4,  62  Atl.  689,  4   607. 

L.R.A.(N.S.)  407;  Chicago  AndeiBon       Notes:    44   L.R.A.    84;    Ann.    Cafl. 

Pressed  Brick  Co.  v.  Reinneiger,  140  1914A  610. 

111.  334,  29  N.  E.  1106,  33  A.  S.  R.       12.  Smith  v.  Peninsular  Car  Works, 

249;  Ciriackv.  Merchants' Woolen  Co.,  60  Mich.  601,  27  N.  W.  662,  1  A. 

161  Mass.  162,  23  N.  E.  829,  21  A.  S.  S.  R.  542;  Ribich  v.  Lake  SupOTor 

R.  438,  6  L.R. A.  733 ;  Omaha  Bottling  Smelting  Co.,  123  Mich.  401,  82  N.  W. 

Co.  V.  Theiler,  59  Neb.  257,  80  N.  W.  279,  81  A.  S.  R.  215,  48  L.R.A.  649; 

821,  80  A.  S.  R.  673;  Shaw  v.  Hazel-  Reynolds  v.  Boston,  etc.,  R.  Co.,  W 

Atlas  Co.,  70  W.  Va.  676,  74  S.  E.  Vt.  66,  24  Atl   134,  33  A.  S.  R.  90a 
910,  Ann.  Cas.  1914A  607;  Rahles  v.       ^^^=  ^  L.R.A.(N.S.)  680;  3  Ann. 

J.  Thompson,  etc.,  Mfg.  Co.,  137  Wis.  ^^^  ^'      , ,        n    *         *      t>    n 

506,  118  N.  W.  350,  119  N.  W.  289,   54^  yt   ^""2?  lil    m'' 3^ A  ^^ 
23   L.R.A.(N.S.)    296,  J^g^*'  ^'  ^  ^'  ^"^^  ^^  ^'  ^-  "• 

.J^^^l^  h'^'^'  ^'^^'  ^L^*^'^'  14-  Chicago  Anderson  Pressed  Brick 

(N.S.)   997;  17  Ann.  Cas.  490  q^   ^   Reinneiger,  140  III.  334,  29  N. 

9.  Ingerman  v.  Moore,  90  Cal.  410,  g.  1106,  33  A.  S.  R.  240;  Taylor  v. 
27  Pac.  306,  25  A.  S.  R.  138.  Wootan,  1  Ind.  App.  188,  27  N.  B. 

10.  Ingerman  v.  Moore,  90  Cal.  410,   502,  50  A.  S.  R.  200 ;  Addicks  v.  Chris- 
27  Pac.  306,  25  A.  S.  R.  138.  toph,  62  N.  J.  L.  7B6,  43  Atl.  196,  72 

Note:  44  L.R.A.  84.  A.  S.  R.  687. 

11.  Shaw  V.  Hazel- Atlas  Co.,  70  W.       Note:  3  Ann.  Cas.  381. 
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ticular  individual.^*  But  no  particular  mode  need  be  adopted.  A 
failure  to  put  up  bulletin  boards  and  placards  warning  employees  of 
danger  is  immaterial,  if  they  were  expressly  warned  of  the  same 
danger  by  some  other  means.**  It  has  been  held  that  where  the 
circumstances  are  such  as  to  make  it  necessary,  the  master  should 
renew  his  warnings  to  an  infant  servant  from  time  to  time.*^  Ordi- 
narily it  is  a  question  for  the  jury's  determination  whether  in  any 
particular  case  full  and  sufficient  instructions  were  given,**  the  burden 
of  proof  being  on  the  employee  to  show  that  the  caution  given  him 
was  insufficient.** 

80.  Methods  of  Work;  Promulgatioii  of  Rules. — ^Whenever  the  char- 
acter of  an  employer's  work  is  complex  and  dangerous,  it  is  his  duty 
to  safeguard  his  employees  by  the  adoption  of  approved  methods  ** 
and  Hie  promulgation  of  rules  and  regulations,*  and  this  is  especially 
true  where  the  business  is  such  that  the  safety  of  employees  depends 

16.  Smith  V.  Irvin,  51  N.  J.  L.  607,  999 ;  Meier  v.  Korgan,  82  Wis.  289, 

18  Atl.  852,  14  A.  S.  R.  699.  52  N.  W.  174,  33  A.  S.  R.  39. 
Note:  3  Ann.  Cas.  381.  Note:  43  L.R.A.  306,  307. 

16.  Lonisville,  etc.,  R.  Co.  v.  HaH,  Excessive  hours  of  employment. 
91  Ala.  112,  8  So.  371,  24  A.  S.  R.  McCrary  v.  Southern  Ry.,  83  S.  C. 
863.  103,  65   S.   E.  3,  18  Ann.   Cas.   840 

17.  Chambers  v.  Woodbury  Mfg.  and  note;  Great  Northern  R.  Co.  v. 
Co.,  106  Md.  496,  68  Atl.  290,  14  Couture,  14  Quebec  K.  B.  316,  7  Ann. 
L.R.A.(N.S.)  383.  Cas.  190  and  note. 

1ft.  Addicks  ▼.  Chiistoph,  62  N.  J.  1.  American  Bridge  Co.  v.  Seeds, 
L.  786,  43  Atl.  196,  72  A.  S-  B.  687;  144  Fed.  605,  75  C.  C.  A.  407,  11 
Rolin  V.  R.  J.  Reynolds  Tobacco  Co.,  L.R.A.(N.S.)  1041;  Nolan  v.  New 
141  N.  C.  300,  53  S.  E.  891,  8  Ann.  York,  etc.,  R.  Co.,  70  Conn.  159,  39 
Cas.  638,  7  L.R.A.(N.S.)  335;  Kunmiel  Atl.  115,  43  L.RJ^.  305  and  note;  S^sy- 
V.  Dil worth,  131  Pa.  St.  609,  19  Atl.  manski  v.  Blumenthal,  4  Peon.  (Del.) 
345,  346,  17  A.  S.  R.  827;  Noden  v.  511,  56  Atl.  674,  103  A.  S.  R.  132; 
Terlenden,  211  Pa.  St.  135,  60  Atl.  505,  Moore  v.  Dubhn  Cotton  Mills,  127  Ga. 
3  Ann.  Cas.  367  and  note.  609,  56  S.  E.  839,  10  L.R.A.(N.S.)  ^ 

Note:  3  Ann.  Cas.  383.  772;  Schwarzchild,  etc.,  Co.  v.  Weeks, 

19.  Haynes  ▼.  Colchester  Mills,  69  72  Kan.  190,  83  Pac.  406,  4  L.R.A, 
Vt.  1,  37  Atl.  269,  60  A.  S.  R.  915.    (N.S.)    515    and   note;    Crawford   v. 

20.  Nolan  v.  New  York,  etc.,  R.  Co.,  United  Rys.,  etc.,  Co.,  101  Md.  402, 
70  Conn.  159,  39  Atl.  115,  43  L.R.A.  61  Atl.  287,  70  L.B.A.  489;  Harrison 
305  and  note;  Hunn  v.  Michigan  Cent  v.  Detroit,  etc.,  R.  Co.,  79  Mich.  409, 
R.  Co.,  78  Mich.  513,  44  N.  W.  502,  7  44  N.  W.  1034,  19  A.  S.  R.  180,  7 
L.R.A.  600;  Reagan  v.  St.  Louis,  etc.,  L.R.A.  623;  Wallin  v.  Eastern  R.  Co., 
R.  Co.,  93  Mo.  348,  6  S.  W.  371,  3  83  Minn.  149,  86  N.  W.  76,  54  L.R.A. 
A.  S.  R.  542;  Zebrowski  v.  Warner  481;  Reagan  v.  St.  Louis,  etc.,  R.  Co., 
Sugar  Refining  Co.,  83  N.  J.  L.  558,  93  Mo.  348,  6  S.  W.  371,  3  A.  S.  R. 
83  Atl.  957,  46  L.R.A. (N.S.)  233  and  542;  Schroeder  v.  Chicago,  etc.,  R.  Co., 
note;  Pord  v.  Lake  Shore,  etc.,  R.  Co.,  108  Mo.  322,  18  8.  W.  1094,  18  L.R.A. 
124  N.  Y.  493,  26  N.  E.  1101, 12  L.R.A.  827;  Zebrowski  v.  Warner  Sugar  Re- 
454;  Noble  v.  John  L.  Roper  Lumber  fining  Co.,  83  N.  J.  L.  568,  83  Atl.  957, 
Co.,  151  N.  C.  76,  65  S.  E.  622,  134  46  L.R.A.(N.S.)  233  and  note;  Ahern 
A.  S.  R.  974;  Bertha  Zinc  Co.  v.  Mar-  v.  Amoskeag  Mfg.  Co-,  75  N.  H.  99, 
tin,  93  Va.  791,  22  S.  E.  869,  70  L.R.A.   71  Atl.  213,  21  L.R.A.(N.S.)   89  and 
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upon  the  manner  in  which  other  employees  do  their  work.*  The 
mere  failure  to  adopt  any  particular  rule  is  not,  however,  proof  of 
negligence,  unless  it  appears  that  the  employer  in  th^  exercise  of 
reasonable  care  should  have  foreseen  and  anticipated  the  necessity 
therefor.'  Where  the  rules  promulgated  by  an  employer  afford  ample 
protection,  if  duly  observed,  the  fact  that  different  rules  for  the  same 
emergency  have  been  adopted  by  other  employers  is  not  sufficient 
to  show  that  he  is  negligent.*  But,  ordinarily,  the  usage  of  employ- 
ers generally  is  the  standard  by  which  the  necessity  for  a  ride  is 
to  be  determined.*  The  fact  that  no  rule  covering  the  circumstances 
out  of  which  the  injury  arose  has  been  promulgated  by  other  employers 
in  the  same  kind  of  business  points  very  strongly  to  the  conclusion 
that  the  failure  to  promulgate  such  a  rule  is  not  actionable  negli- 
gence.* If  the  work  is  simple  in  character  and  free  from  complicar 
tions  and  complexities  the  employer  is  under  no  obligation  to  adopt 
rules.'  Certainly  it  is  obvious  that  an  employer  cannot  be  said 
to  have  discharged  his  duty  in  regard  to  the  framing  of  rules  unless 
their  provisions  ore  sufficiently  specific  to  furnish  the  employees 
affected  with  adequate  information  respecting  the  acts  which  are 
to  be  done  in  order  to  carry  out  the  employer's  ideas  as  to  the  proper 
manner  of  performing  the  work.*  Nor  does  an  employer  discharge 
his  full  duty  m^ely  by  tlie  promulgation  of  rules  for  the  guidance 
of  his  wnployees;  he  is  bound  to  see  that  the  rules  adopted  are 
effectually  enforced.®  This  duty  cannot  be  delegated  so  as  to  relieve 
the  employer  of  liability.    Any  negligence  on  the  part  of  the  delegate 

note;   Abel  v.   Delaware,   etc.,   Canal  N.  H.  99,  71  Atl.  213,  21  L.R.A,(N.S.) 

Co.,  103  N.  Y,  581,  9  N.  E.  326,  57  89  and  note. 

Am.  Rep.  773;  Bushby  v.  New  York,       3.  Shuster  v.  Philadelphia,  etc.,  R. 

etc.,  R.  Co.,  107  N.  Y.  374,  14  N.  B.  Co.,  6  Penn,  (Del.)  4,  62  Atl.  689,  4 

407,  1  A.  S.  R.  844;  Lewis  v.  Seifert,  L.R.A.(N.S.)  407. 

116  Pa.  St.  628,  11  Atl.  614,  2  A.  S.       Note:  21  L.R.A.(N.S.)  89. 

R.  631 ;  Louisrille,  etc.,  R.  Co.  v.  Vin-       *.  Note :  43  L.R.A.  311. 

cent,  116  Tenn.  317,  96  S.  W.  179,  8  ^  ^  ^®]j^^^'^^'  J-  ^^''^Lf  "^^Sf  ?1* 

Ann.  Cas.  66;  Galveston,  etc.,  R.  Co.  ™i"^^p^V'i^,  .vtox    ooo    '  ^     . 

V.  Smith,  76  Tex.  611,  13  S.  W.  562,  ^^^  ^  aq  t  r  a    qIi    ^  ""^  ^^ 

18  A.  S.  R.  78;  Moore  Lime  Co.  v.       «   vV      i^  t  r  a    qio 

Richardson,  95  Va.  326,  28  S.  E.  334,       ?•  ^^r^'  *?.    •^^'  '^^'  «  ^ 

aA   A    o    r>    '7QK    T71    1  XT  '•  ZebrowsKi  V.   wamer  Sugar  Re- 

S  w    ;    kl^Uflf^  «1Q  T^T  ^^^  ^^-^  83  N.  J.  L.  558,  83  AU. 

o^  J^  ?^o/o 'i  ^?^  ^^-..i  '    un    \  957,  46  L.R.A.(N.S.)    233  and  note; 

S.  R.  1121;  Polaski  v.  Pitteburgh  Coal  ^^^^e  Lime  Co.  v.  Richardson,  95  Va, 

Book  Co.,  134  Wis.  259,  114  N.  W.  326,  28  S.  E.  334,  64  A.  S.  R.  785; 

437,  14  L.R.A.(N.S.)  952.  Corri^an  v.   New  Dells  Lumber  Co., 

As  to  interpretation  of  rules,  see  43  154   wis.    586,   143   N.   W.    666,   48 

L.R. A.  322  note.  L.R. A.  ( N.S. )  466. 

As  to  notice  of  existence  of  rules,  8.  Note:  43  L.R.A.  313. 

see  infra,  par.  153.  9.  Note:   43   Lii.A.   319.     See  in- 

2.  Ahem  v.  Amoskeag  Mfg.  Co.,  75  fra,  par.  155. 
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or  representative  will  be  deemed  to  be  the- fault  of  the  employer.*^  In 
some  instancess,  perhaps,  the  danger  may  be  so  obvious  and  imminent, 
and  the  making  of  regulations  so  easy,  that  their  absence  may  be  con- 
sidered n^ligence  as  a  matter  of  law ;  ^^  but  in  the  great  majority  of 
cases  it  becomes  a  question  for  the  jury  whether  the  omission  of  them 
is  a  failure  of  that  due  care  which  the  employer  owes  his  employees 
to  guard  them  from  injury.** 

Per$ons  to  Wham  Efwployer  Owes  Duty 

81.  In  GeneraL — ^The  general  rules  expressive  of  the  employer's 
duty  and  liability  to  his  employee  arise  out  of  and  are  designed  to 
control  the  relationship  of  parties  to  conventional  contracts  of  employ- 
ment*' Where  the  character  of  the  contract  departs  from  the  con- 
ventional, one  naturally  expects  to  find  a  departure  from  the  code  of 
general  rules,  and  such  is  the  case.  Examples  may  be  found  in  the 
case  of  apprentices,**  convict  laborers,**  municipal  employees, *•  sea- 
men,*' and  persons  riding  on  railroad  trains  in  some  special  capacity  ** 
such  as  express  messengers,*^  porters,^  and  tenders  of  cattle.* 

10.  Ford  V.  Lake  Shore,  ete.,  R.  Co.,  has,  but  aot  as  to  those  futures  of 
124  N.  Y.  493,  26  N.  E.  1101,  12  the  employment  over  which  he  is  essen- 
L.R.A.  454.    See  infra,  par.  208.  tially  deprived  of  suMi  oontroL    Haiti- 

11.  Polaski  V.  Pittsburgh  Coal  Dock  more  Boot,  etc.,  Co.  v.  Jamar,  93  Md. 
Co.,  134  Wis.  259,  114  N.  W.  437,  14  404,  49  Atl.  847,  86  A.  S.  R.  428. 
L.R.A.(N.S.)  952.  1%.  See  Public  Officers. 

12.  Reagan  v.  St.  Louis,  etc.,  R.  Co.,  A  street  commissioner  owes  to  the 
93  Mo.  348,  6  S.  W.  371,  3  A.  S.  R.  persons  employed  by  him  for  the  prose- 
542;  Polaski  v.  Pittsburgh  Coal  Dock  cution  of  public  work  the  duty  of  see- 
Co.,  134  Wis.  259,  114  N.  W.  437,  14  ing  that  appfiances  furnished  by  him 
L.R.A.(N.S.)  952.  for  their  use  are  reasonably  safe  and 

13u  There  is  appavmtly  no  reason  suitable  and  so  maintained,  and  that 

why  the  ordinary  rules  pertainine:  to  places  designated  by  him  in  which  em- 

the   relation    of   master    and   servant  ployees   are   to   work   are  reasonably 

should  not  apply  to  an  actor  while  safe.    Bowden  v.  Derby,  97  Me.  536, 

engi^ed  in  his  occupation,  and  acting  55  Atl.  417,  94  A.  S.  R.  516,  63  L.R.A. 

within  the  scope  of  his  employment.  223. 

Novelty  Theater  Co.  v.  Whitcomb,  47  yj^  Qrimberg  v.  Columbia  Packers' 

^}^^  ?^^^\^^ y^'  ^^^'  ^^  ^^'^  Assn.,  47  Ore.  257,  83  Pac  194,  114 

(N.S.)   514  and  note.  ^    g    r   927    g  ^nn.  Cas.  49L     See 

As  to  the  masters  duty  and  habil-  gHippufg 
''^l^ ^A"^^  ^«tchman,  see  Ann.  Cas.       jg   g^"  ^„aM>^ 
VaxZKj  lUob  note.  -n   r>-i>4.  u      u      j.      t>    /1  ir 

.    14    See  Apprentices  vol  2  t>  343        ^®-  Pittsburgh,  etc.,  R.  Co.  v.  Ma- 

As  between  a  contractor  and  a  con-  ^^^'  ^'  *^'  ^^  A.   S.  R.  603,  40 

vict  wliose  labor  he  employs  from  the  L-R-A.  101. 

state,  the  former  should  be  held  to  a  ^0.  Chicago,  etc.,  R.  Co.  v.  Hamler, 

master's  liability  to  the  latter  in  re-  215  HI.  525,  74  N.  E.  705,  106  A.  S. 

spect  to  those  incidents  of  the  employ-  R.  187,  3  Ann.  Cas.  42, 1  L.R.A.(N.S.) 

ment  over  which  he  has  the  same  meas-  674. 

ore  of  control  that  a  master  ordinarily  1.  Missouri  Pac.  R.  Co,  v.  Ivy,  71 
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82.  Existence  of  Contractttal  Relation. — It  is  evident  thai  no  per- 
son can  be  charged  with  the  duties  and  liabilities  of  an  employer, 
unless  there  exists  between  him  and  another  a  contract  of  employ- 
ment.* To  entitle  one  to  enforce  any  obligation  the  law  of  eon- 
tracts  declares  that  there  must  exist  between  him  and  the  obligee 
what  is  known  as  privity ;  •  and  contracts  of  employment  are  no 
exception  to  the  rule.*  Accordingly  the  employee  of  a  railroad  com- 
pany has  no  right  of  action  on  the  score  of  employment  against 
another  company  over  whose  tracks  he  passes  in  the  discharge  of 
his  duties.*  Again,  it  is  true  that,  subject  to  some  exceptions  and 
limitations,*  neither  an  independent  contractor  ^  nor  his  assistant 
is  entitled  to  maintain  an  action  against  the  other  party  to  the  con- 
tract on  account  of  injuries  sustained  in  discharge  of  the  contract 
obligations.®  But  of  course  a  p^^on  who  is  in  the  general  employ 
of  another  does  not  lose  the  rights  that  the  law  accords  to  all  per- 
sons who  may  sustain  injuries  by  reason  of  the  negligence  of  others.* 
And  so,  in  case  an  employee  in  the  course  of  his  employment  is  com- 
pelled to  go  on  the  premises  of  another,  he  is  entitled  as  against  such 
other  to  all  the  rights  accorded  to  members  of  the  public  generally.** 
The  constituents  of  the  contract  of  employment  are  the  same  as  those 

Tex.  409,  9  S.  W.  346,  10  A.  S.  R.  Friddell,  79  Ga.  489,  7  S.  E.  214,  11 

758,  1  L.R.A.  500.  A.  S.  R.  444:  Baltimore,  etc.,  R.  Co. 

2.  As  to  fellow  servant  doctrine,  as  v.  Paul,  143  Ind.  23,  40  N.  E.  519,  28 
dependent  upon  the  relation,  see  infra,  L.R.A.  216 ;  East  Line,  etc.,  R.  Co.  v. 
par.  223.  Culberson,  72  Tex.  375,  10  S.  W.  706, 

3.  See  Contracts,  vol.  6,  p.  881.  13  A.  8.  R.  805,  3  L.R:A.  567.     See 

4.  Killian  v.  Augusta,  etc.,  R.  Co.,  also  Cleveland,  etc.,  R.  Co.  v.  Berry, 
79  Ga.  234,  4  S.  E,  165,  11  A.  S.  R.  162  Ind.  007,  58  N.  E.  416,  46  L.R.A. 
410 ;    Georgia    Railroad,    etc., '  Co.    v.  33. 

Friddell,  79  Ga.  489,  7  S.  E.  214,  11  6.  Laff^ry  v.  V,  S.  Gypsum  Co.,  83 

A.  S.  R.  444;  Rhodes  v.  Georgia  R.,  Kan.   349,   111   Pac.   498,   Ann.   Cas. 

etc.,  Co.,  84  Ga.  320,  10  S.  E.  922,  1912A    590,    45    L.R.A.  (N.S.)     930; 

20  A.  S.  R.  362;  Cleveland,  etc.,  R.  Co.  Crimmins  v.  Booth,  202  Mass.  17,  88 

V.  Berry,  152  Ind.  607,  53  N.  E.  415,  N.  E.  449,  132  A.  S.  R.  468. 

46  L.R.A.  33;  Roddy  v.  Missouri  Pae.  7.  Roddy  v.  Missouri  Pac.  R.  Co., 

R.  Co.,  104  Mo.  234,  15  S.  W.  1112,  104  Mo.  234,  15  S.  W.  1112,  24  A.  S. 

24  A.  S.  R.  333, 12  L.R.A.  746;  Hanna  R.  333, 12  L.R.A.  746.    See  also  Jewell 

V.  Chattanooga,  etc.,  R.  Co.,  88  Tenn.  v.  Kansas  Citv  Bolt,  etc.,  Co.,  231  Mo. 

310,  12  S.  W.  718,  6  L.R.A.  727;  East  176,  132  S,  W.  703,  140  A.  S.  R.  515. 

Line,  etc.,  R.  Co.  v.  Culberson,  72  Tex.  •    8.  Laffery  v.  United  States  Gypsum 

375,  10  S.  W.  706,  13  A.  S.  R.  805,  Co.,  83  Kan.  349,  111  Pac.  498,  Ann. 

3  L.R.A.  ^67;  Miller  v,  Moran  Bros.  Cas.  1912A  590,  45  L.R.A. (N.S.)  930 

Co.,  39  Wash.  631,  81  Pac.  1089,  109  and  note;  Roddy  v.  Missouri  Pac  R. 

A.  S.  R.  917,  1  L.R.A.(N.S.)   283.  Co.,  104  Mo.  234,  15  S.  W.  1112,  24 

As  to  liability  of  a  person  furnishing  A.  S.  R.  333,  12  L.R.A.  746;  Miller 

j^Dpliances  for  use  of  a  servant,  see  v.  Moran  Bros.  Co^  39  Wash.  631,  81 

supra,  par.  67.  Pac.  1089,  109  A.  S.  R.  917,  1  L.R.A. 

5.  Killian  v.  Augusta,  etc.,  R.  Co.,  (N.S.)   283.     See  infta,  par.  90. 
79  Ga.  234,  4  S.  E.  165,  11  A.. S.  R.  9.  See  Negligence. 

410;    Georgia    Railroad,   etc.,    Co.    v.       10.  Bright  T.  Bamett,  etc.,  Co.,  88 
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of  contracts  generally.*^  A  person  is  no  less  an  employee  by  reason 
of  the  fact  that  he  receives  small  wages  *•  or  works  merely  to  gain 
experience.^*  A  contract  of  employment,  for  the  purpose  of  fixing 
Kability  for  injuries,  becomes  effective  when  in  writing  from  the  time 
of  its  signature;  ^*  and  it  continues  until  notice  of  its  termination  is 
properly  given  and  tecerved.**  The  employer  merely  by  transferring 
his  busing  to  another  cannot,  according  to  the  better  opinion,  escape 
liability  to  an  employee,  who  has  not  been  notified  of  the  transfer  *• 
— ^though  if  the  transferee  be  a  responsible  party,  it  may  be  more 
just  and  expeditious  that  suit  be  brought  against  him.  It  not  infre?- 
quently  occurs  that  one  who  is  engaged  in  a  general  employment 
becomes  during  the  continuahce  thereof  the  employee  of  another  for 
the  purpose  of  discharging  some  special  duty,*'  in  which  case  lia- 
bility rests  tipon  the  employer  under  whose  direction  and  control 
the  employee  was  acting  at  the  time  when  he  sustained  the  injury.** 

83.  Substitutes  or  Assistants  Procured  by  Employeds;-^The  rule 
is  well  settled  that  a  person  who  is  procured  by  an  employee  to  act 
as  his  substitute  or  to  assist  him  in  his  duties,  the  employer  assenting 
to  the  arrangement,  occupies  the  position  of  an  employeie,  and  that 
the  duty  owed  hijn  by  the  employer  is  the  same  as  that  owed  to  other 
employees.**    And  it  does  not  make  any  difference  that  the  substitute 

Wis.  299,  60  N.  W.  418,  26  L.R.A.  17.  See  supra,  par.  3. 

524.  IS.  Wyman  v.  Berry,  106  Me.  4S, 

Note :  46  L.R.A.  ^3  et  seq.  75  Atl.   123,  20  Ann.   Cas.  439  and 

11.  See  Contracts,  vol.  6,  p.  573;  nete;  Missouri  Pkc.  R.  Co.  v.  Jones, 

12.  Hewett  v.  Woman's  Hospital  75  Tex.  161,  12  S.  W.  972,  16  A.  S. 
Aid  Ass'n,  73  N.  H.  566,  64  Ati.  190,  R.  879. 

7  L.R.A.(N.S.)  496.  If  the  facts  are  such  as  to  make  it 

13.  Atchison,  etc.,  R.  Co.  r.  Fronk,  doubtful  \rhether  the  relation  between 
74  Kan.  519,  87  Pac.  698,  11  Ann.  the  servant  and  his  original  master 
Cas.  174  and  note.  See  Apprentices,  continued  for  a  xmrticular  service  for 
▼ol.  2,  p.  344.  which  the  sorvant  was  bound  or  hired 

14.  Chicago,  etc.,  R.  Co.  v.  Hamler,  to  a  third  person,  and  during* the  per* 
215  111.  526,  74  N.  E.  705,  106  A.  S.  formanee  of  which  the  accident  hap- 
R.  187,  3  Ann.  Cas.  42, 1  L.R.A.  (N.S.)  pened,  the  question  of  the  relation  of 
674.  the  parties  to  eacto  other  at  the  time 

15.  A  lessor  is  not  liable  to  em-  must  usually  be  determined  by  the 
ployees  of  the  lessee.  Travis  v.  Kansas  jury.  Backer  v.  Waddell,  98  Md.  43, 
City,  etc.,  R:  Co.,  119  La.  489,  44  So.  66  Atl.  399,  103  A.  S.  R.  374. 

274, 121  A.  S.  R.  526, 10  L.R. A. (N.S.)  19.  Aga  v.   Harbach,  127  la.  144, 

1189.     Compare  Anderson  v.  Hayes,  102  N.  W.  833,  109  A.  S.  R.  377,  4 

101  Wis.  538,  77  N.  W.  891,  70  A.  S.  Ann.  Cas.  441;  Messmer  v.  Bell,  etc.. 

R.  930.  Co.,  133  Ky.  19,  117  S.  W.  346,  19 

Note:  Ann.  Cas.  1913C  945.  Aim.  Cas.  1;  Kentucky  Lumber  Co.  v. 

16.  Beauregard  v.  Benjamin  F.  Nicholson,  167  Ky.  812,  164  N.  W.  84, 
Smith  Co.,  213  Mass.  259.  100  N.  E.  51  L.R.A.  (N.S.)  1213;  Wyman  v. 
627^  Ann.  Cas.  1914A  473  and  note,  Berry,  106  Me.  43,  75  Atl.  123,  20 
45  L.R.A.(N.S.)  200  and  note.  Com-  Ann.  Cas.  439;.Maxson  v.  J.  I.  Case 
pare  Cruselle  v.  Pugh,  67  Ga.  '430,  44  Threshing  Mach.  Co.,  81  Neb.  546,  116 
Am.  Rep.  724.  N.  W.  281,  16  L.R.A.(N.SO  963  and 
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or  assistant  is  promised  no  compensation  for  his  services.*®  Author- 
ity to  employ  substitutes  or  assistants  may  be  implied  from  the  nature 
of  the  work  to  be  performed,  and  also  from  a  general  course  of  con- 
ducting the  business  of  the  employer  by  the  employee  for  so  long  a 
time  that  consent  thereto  may  be  inferred.^  The  decisions  are  far 
from  being  harmonious  respecting  the  facts  from  which  such  author- 
ity may  be  inferred.*  Whether  the  employee  was  or  was  not  author- 
ized in  advance,  his  act  in  procuring  assistants  will  be  deemed  binding 
upon  the  employer,  if  the  latter  recognizes  the  arrangement  by  pay- 
ing wages  or  otherwise  fulfilling  the  agreement  negotiated  by  him.* 
84.  Persons  Volunteering  Assistance, — While  there  is  a  scattering 
of  cases  that  do  not  adhere  strictly  to  the  rule,*  it  is  held  by  the 
great  weight  of  authority  that  a  person  who  works  for  another  of 
his  own  volition,  without  the  knowledge  or  request  of  anyone  in 
authority,  cannot  thereby  establish  the  relation  of  employer  and 
employee,  so  as  to  base  a  claim  for  damages  on  the  duty  that  an 
employer  owes  to  an  employee.*    The  fact  that  the  injured  person 

note ;  Tucker  v.  Buffalo  Cotton  Mills,  L.R.A.  289 ;  Hendrickson  v.  Louisville, 

76  S.  C.  539,  57  S.  E.  626, 121  A.  S.  R.  etc.,  R.  Co.,  137  Ky.  562,  126  S.  W. 

957;  Eason  v.  Sabine,  etc.,  R.  Co.,  65  117,  30  L.R.A.(N.S.)  311;  Church  v. 

Tex.  577,  57  Am.  Rep.  606;  Pugrmire  Chicago,  etc.,  R.   Co.,  50  Minn.  218. 

V.  Oregon  Short  Line  R.  Co.,  33  Utah  52  N.  W.  647,  16  L.R.A.  861. 

27,  92  Pac.  762,  126  A.  S.  R.  805,  14  3.  Klrnck  v.  Chicago  City  R.   Co., 

Ann.   Cas.  384  and  note,  13   L.R.A.  262  III.  280,  104  N.  E.  669,  Ann.  Cas. 

(N.S.)  565;  Miner  t.  Franklin  County  1915B  177,  52  L.R.A.(N.S.)  70. 

Tel.  Co.,  83  Vt.  311,  75  Atl.  653,  26  4.  Bonner  v.  Bryant,  79  Tex.  540, 

L.R.A.(N.S.)  1195;  Knicdey  v.  West  15  S.  W.  491,  23  A.  S.  R.  36L 

Virginia  Midland  R.  Co.,  64  W.  Va.  Note:  43  L.R.A. (N.S.)  190. 

278,  61  S.  E.  811,  17  L.R.A.(N.S.)  5.  Grissom  v.  Atlantic,  etc.,  Ry.,  152 

370 ;  Johnson  v.  Ashland  Water  Co.,  Ala.  110,  44  So.  661,  126  A.  S.  R-  20, 

71  Wis.  553,  37  N.  W.  823,  5  A.  S.  13  L.R.A.(N.S.)  561;  St.  Louis,  etc., 

R.  243;  Rankel  v.  Buckstaff-Edwards  R.  Co.  v.  Jones,  96  Ark.  558,  132  S. 

Co.,  138  Wis.  442,  120  N.  W.  269,  20  W.  636,  37  L.R.A. (N.S.)  418;  Rhodes 

L.R.A.(N.S.)  1180.  V.  G^i^ia  Railroad,  etc.,  Co.,  84  Ga. 

Notes:  4  Ann.  Cas.  444;  Ann.  Cas.  320,  10  S.  E.  922,  20  A.  S.  R.  362; 

1913C  792.  Atlanta,  etc.,  R.  Co.  v.  West,  121  Ga. 

20.  Pugmire  v.  Oregon  Short  Line  641,  49  S.  E.  711,  104  A.  S.  R.  179, 

R.  Co.,  33  Utah  27,  92  Pac.  762,  126  67    L.R.A.    701;    Everhart    v.    Terre 

A.  S.  R.  805,  14  Ann.  Cas.  389,  13  Haute,  etc.,  R.  Co.,  78  Ind.  292,  41 

L.R.A.(N.S.)    565;    Johnson   v.   Ash-  Am.  Rep.  567;  Atchison,-  etc.,  Co.  v. 

land  Water  Co.,  71  Wis.  553,  37  N.  W.  Lindley,  42  Kan.  714,  22  Pac   703, 

823,  5  A.  S.  R.  243.  16  A.   S.  R.  515,  6  L.R.A.  646  and 

Notes:  4  Ann.  Cas.  444;  Ann.  Cas.  note;  Paducah  Box,  etc.,  Co.  v.  Park* 

1913C  793.  er,  143  Kv.  607,  136  S.  W.  1012,  43 

1.  Aga  V.  Harbaeh,  127  la.  144,  102  L.R.A. (N.S.)  179  and  note;  Mitchcll- 
N.  W.  833,  109  A.  S.  R.  377,  4  Ann.  Tranter  Co.  v.  Ehmet,  65  S.  W.  835, 
Cas.  377.  23  Ky.  L.  Rep.  1788,  55  L.R.A.(N.S.) 

2.  St.  Louis,  etc.,  R.  Co.  v.  Jones,  710;  Osborne  v.  Knox,  etc.,  R,  Co.,  68 
96  Ark,  558,  132  S.  W.  636,  37  L.R. A.  Me.  49,  28  Am.  Rep.  16 ;  Welch  v. 
(N.S.)  418;  Fox  v.  Chicago,  etc.,  R.  Maine  Cent.  R.  Co.,  86  Me.  552,  30 
Co.,  86  la.   368,  53  N.  W.  259,  17  Atl.  116,  25  L.R.A.  658;  Mellor  v.  Mer- 
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engaged  in  the  work  at  the  lequeat  of  an  employee  does  not  take  his 
case  out  of  the  rule.  If  the  employee  was  without  authority  to  bind 
the  employer  by  the  arrangement,  the  assistant  is  still  no  more  than 
a  volunteer.*  Nor  is  the  rule  varied  by  the  mere  fact  that  the  employer 
knows  of  and  consents  to  the  arrangement.^  But  while  a  volunteer 
may  not  recover  on  the  basis  of  service,  he  yet  may  be  entitled  to  the 
exercise  of  that  degree  of  care  owed  to  persons  rightfully  on  the 
premises  of  the  employer  and  may  found  his  right  of  recovery  on  the 
general  principles  of  negligence.^  The  rule  that  the  master  is  uot 
liable  to  a  servant  for  an  injury  resulting  from  the  negligence  of  a 
fellow  servant*  has  been  held  to  apply  to  an  injury  to  a  person 
employed  by  a  servant  as  his  substitute  or  assistant.  The  fellow  serv- 
ant doctrine  does  not,  however,  preclude  a  recovery  by  a  pei^on  who 
is  injured  while  performing  a  service  for  another  at  the  request  of 
the  servant  of  the  latter,  where  he  performs  such  ser\4ce  for  the  pur- 
pose of  furthering  his  own  interest  or  business  or  that  of  hia  general 
master,  and  not  the  business  of  the  master  of  the  servant  who  requests 
him  to  perform  the  service,  since  in  such  a  case  he  is  not  a  mere 

chants  Mfg.   Co.,  160  Mass.  362,  23  86  Me.  552,  30  AtL  116,  25  L.R. A.  658. 

N.  E.  100,  5  L.R.A.  792  and  note;  6.  Atlanta,  etc.,  R.  Co.  v.  West,  121 

Shea  v.   Gtimey,  163  Mass.   184,  39  Ga.  641, 49  S.  E.  711, 104  A.  S.  R.  179, 

N.  E.  996,  47  A.  S.  R.  446;  Church  67  L.R.A.  701;  Cindnnati  N.  0.,  ete., 

V.  Chicago,  etc.,  R.  Co.,  50  Minn.  218,  R.  Co.  v.  Finnell,  108  Ky.  135,  55  S. 

52  N.  W.  647,  16-L.R.A.  861  and  notes  W.  902,  57  L.R.A.  266;  Soutliern  R. 

Evarta  v.  St.  Paul,  etc.,  R.   Co.,  56  Co.  v.  Pope,  133  Ky.  835,  119  S.  W. 

Minn.  141,  57  N.  W.  459,  45  A.  S.  R.  237,  19  Ann.  Cas.  376;   Corrigan  v. 

460,  22  L.R.A.  663  and  note;  Sherman  Hunter,  139  Ky.  315,  122  S.  W.  131, 

y.  Hannibal,  etc.,  R.  Co.,  72  Mo.  62,  130  S.  W.  798,  43  L.R.A.(N.S.)   187 

37  Am.  Rep.  423;  Wischam  v.  Rick-  and  note;   Kentucky   Lumber   Co.   v. 

ards,  136  Pa.  St.  109,  20  Atl.  532,  20  Nicholson,  157  Ky.  812,  164  S.  W.  84, 

A.  S.  R.  900,  10  L.R.A.  97;  Mayton  51  L.R.A.(N.S.)  1213;  Church  v.  Chi- 

v.  Texas,  etc,  R.  Co.,  63  Tex.  77,  51  cago,  etc.,  R.  Co.,  50  Minn.  218,  52 

Am.  Rep.  637;  Lynch  v.  North  Ya-  N.  \V.  647,  16  L.R.A.  861;  Bonner  v. 

kima,  37  Wash.  657,  80  Pac.  79,  12  Bryant,  79  Tex.  540,  15  S.  W.  491,  23 

L.R.A.{N.S.)  261.  A.  S.  R.  36L 

Notes:   48  L.R.A.  797;   13  L.R.A.  Notes:  43  L.R.A.(N.S.)   179;  Ann. 

(N.S.)   561;  4  Ann.  Caa.  445;  Ann.  Cas.  1913C  796. 

Cas.  1913C  796.  7.  Grisson  v.  Atlanta,  etc.,  Ry.,  152 

As  to  fellow  servants,  see  infra,  par.  Ala.  110,  44  So.  661,  126  A.  S.  R.  20, 

223.  13  L.R.A.(N.S.)  56L 

But  employees  of  a  contractor  en<-  8.  Atlanta,  etc.,  R.  Co.  v.  West,  121 

gaged  in  taking  earth  away  from  cars  Ga.  661,  49  S.  E.  711,  104  A.  S.  R. 

for  a  consignee,  who,  to  facilitate  the  179,  67  L.R. A.  701;  Purtell  v.  Phila- 

work,  dump  the  earth  from  the  car  delpliia,  etc.,  R.  Co.,  256  111.  110,  99 

on  request  of  the  railroad  crew,  are  N.  E.  899,  Ann.  Cas.  1913E  335,  43 

not  volunteers  so  as  to  preclude  recov-  L.R.A.(N.S.)  193;  Evarts  v.  St.  Paul, 

ery  from  the  railroad  company   for  etc.,  R.  Co.,  56  Minn.  141,  57  N.  W. 

injury  by  the  tipping  over  of  a  car,  459,  45  A.  S.  R.  460,  22  L.R.A.  6G3. 

due  to  defects  therein  and  to  improper  See  NECfLiGENCE. 

loading.    Welch  v.  Maine  Cent.  R.  Co.,  9.  See  infra,  par.  136  et  seq>   • 
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volunteer,  nor  is  he  deemed  to  assume  the  relationship  of  a  fellow 
servant,  or  the  risk  pertaining  to  that  relationship.^* 

85.  Persons  Procured  to  Assist  in  Emergencies. — ^If  an  unforeseen 
contingency  or  emergency  arises,  rendering  it  necessary  in  the  employ- 
er's interest  that  his  employee  have  temporary  assistance,  the  law 
implies  authority  to  procure  such  necessary  help;  and  a  substitute 
or  assistant  procured  under  these  circumstances  is  entitled  to  the 
same  measure  of  protection  as  any  other  employee  in  the  service.** 
It  is  the  emergency  that  gives  rise  to  the  implied  authority,  and  if 
it  does  not  in  fact  exist  then  neither  does  the  implication  of  authority 
arise.**  Whether  the  circumstances  of  any  particular  case  constitute 
what  may  be  deemed  an  emergency  is  generally  a  question  for  the 
jury's  determination. *• 

Time  and  Place  to  Which  Duty  Relates 

86.  Scope  of  Employment  Generally. — The  employer  owes  to  his 
employees  the  duties  peculiar  to  the  contract  of  employment  when, 
and  only  when,  the  employees  are  in  fact  employees,  engaged  in  his 
business  and  in  the  capacity  contemplated  by  the  contract.  In  the 
customary  legal  phrase  an  injured  ein2)loyee,  in  order  to  found  a  right 
of  recovery  on  the  ground  of  service,  must  have  been  "acting  within 
the  scope  of  his  employment."**     Whether  in  any  particular  case 

10.  Kelly  V.  Tyra,  103  Minn.  176,  Orleans,  etc.,  R.  Co.*  v.  Harrison,  48 
114  N.  W.  750,  115  N.  W.  C36,  17  Miss.  112,  12  Am.  Rep.  356,  overruled 
L.R.A.(N.S.)  334.  on    another   point    by    Richberger  t. 

Note:  Ann.  Cas.  1913C  796,  798.  American  Exp.  Co.,  73  Miss.  161,  18 

11.  Aga  V.  Harback,  127  la.  144, 102  So.  922,  55  A.  S.  R.  522,  31  L.R.A. 
N.  W.  833,  109  A.  S.  R.  377,  4  Ann.  390;  Vassor  v.  Atlantic  Coast  Line  R. 
Cas.  441;  Pennsylvania  Co.  v.  Galla-  Co.,  142  N.  C.  68,  54  S.  E.  849,  9 
gher,  40  Ohio  St.  637,  48  Am.  Rep.  Ann.  Cas.  53j,  7  L.R.A.(N.S.)  950; 
689.  See  also  St.  Louis,  etc.,  R.  Co.  Flower  v.  Pennsylvania  R.  Co.,  69  Pa. 
V.  Jones,  96  Ark.  558,  132  S.  W.  636,  St.  210,  8  Am.  Rep.  251. 

37  L.R.A.(N.S,)  418.    See  also  Central  Note:  Ann.  Cas.  1913C  794. 

Kentucky  Traction  Co.  v.  Miller,  147  13.  Note:  40  L.R.A.(N.S.)  1182. 

Ky.  no,  143  S.  W.  750,  40  L.R.A.  14.  Stevens  v.  Chamberlin,  100  Fed. 

(N.S.)   1184;   St.  Louis,  etc.,  R.  Co.  378,  40  C.  C.  A.  421,  51  L.R.A.(N.S.) 

V.  Bagrwell,  33  Okla.  189,  124  Pac.  320,  513 ;  Kauffman  v.  Maier,  94  Cal.  269, 

40  L.R.A.(N.S.)  1180  and  note;  East  29  Pac.  481,  18  L.R.A.  124  and  note; 

Line,  etc.,  R.  Co.  v.  Scott,  71  Tex.  703,  Novelty  Theater  Co.  v.  Whitcomb,  47 

10  S.  W.  298,  10  A.  S.  R.  804.    Com-  Colo.  110,  106  Pac.  1012,  37  L.R.A. 

pare  Rhodes  v.  Georgfia  R.,  etc.,  Co.,  84  (N.S.)  514;  Corbin  v.  American  Mills, 

Ga.  320, 10  S.  E.  922,  20  A.  S.  R.  362.  27  Conn.  274,  71  Am.  Dec.  63;  Terre 

Notes:  4  Ann.  Cas.  444;  Ann.  Cas.  Hflute,  etc.,  R.  Co.  v.  Fo\der,  154  Ind. 

1913C  793.  682,  56  N.  E.  228,  48  L.R.A.  531;  Stod- 

12.  St.  Louis,  etc.,  R.  Co.  v.  Jones,  den  v.  Anderson,  etc.,  Mfg.  Co.,  138 
96  Ark.  558,  132  S.  W.  636,  37  L.R.A.  la.  398,  116  N.  W.  116,  16  L.R.A. 
(N.S.)  418;  Central  Kentucky  Trac-  (N.S.)  614;  Missouri,  etc.,  R.  Co.  v. 
tion  Co.  V.  Miller,  147  Ky.  110,  143  Merrill,  65  Kan.  436,  70  Pac.  358,  93 
S.  W;750,  40  L.R.A.(N.S.)'  1184;  New  A.  S.  R.  287,  59  L.R.A.  711;  Deck  v. 
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au  employee  was  so  acting  is  to  be  determined  with  a  view  to  all  af 
the  surrounding  circumstances.  Every  case  will  differ  necessarily 
from  every  other  case.^*  It  may  be  said  generally,  however,  that 
the  employee  must  have  been  acting  under  the  control  of  the  employer 
in  a  dificharge  of  the  duties  contemplated  by  the  contract  of  hiring.** 
If  he  engages  in  any  other  enterprise,  or  does  any  oth^r  acts,  he 
deprives  himself  of  the  protection  of  the  employer's  obligation  of 
care.*^  For  example,  the  owner  of  a  theater  is  not  liable  for  injury 
to  an  actor  employed  by  him,  which  is  caused  by  a  missile  thrown 
by  another  actor  at  a  time  when  all  the  employees,  including  the 
stage  manager,  are  engaged  in  a  frolic.*®  Again,  the  employer  is 
not  liable  for  injuries  sustained  by  an  employee  who  for  his  own 
purposes  attempts  to  make  use  of  a  machine  in  the  shop  where  he 
is  employed.**  These  examples  are  plain  enough,  but  i^iany  cases 
involve  a  critical  examination  and  close  decision  and  the  courts 
have  reached  opposite  conclusions  on  what  seem  to  be  substantially 
the  same  facts.**     Furthermore,  little  or  no  distinction  in  the  citation 

Baltimore,  etc.,  R.  Co.,  100  Md.  168,  employed  to  perform,  and  what,  with 

69  Atl.  050,  108  A.  S.  R.  399;  Mellor  the   knowledge   and   approval   of   his 

V.  Merdiants  Mfg.  Co.,  150  Mass.  362,  master,  he  did  perform,  rather  than 

23  N.  K  100,  5  L.ILA   792  and  note;  by  the  verbal  designatioji  of  his  pori- 

Gooch  V.  Citizefis'  Electric  Street  Ry.  tion  aad  employment.    Bummel  v.  Dil- 

Co.,  202  Ma».  254,  88  N.  E.  591,  23  worth,  131  Pa.  St.  509,  19  Atl.  346, 

L.R.A.(N.S.)  960  and  note;  Olson  v.  346,  17  A.  S.  R.  827. 

Minneapolis,   etc.,   R.    Co.,   76   Minn.  16.  Note:  60  L.R.A.  462. 

140,  78  N.  W.  975,  48  L.R.A.(N.8.)  17.  Kaaffman  v.  Maier,  94  Cal.  269, 

796;  Sodearhiad  V.Chicago,  etc,  R.  Co.,  29   Pae.  481,  18  L.R.A.   124;    Terre 

102  Minn.  240,  113  N.  W.  449,   13  Haute,  etc,  R.  Co.  v.  Fowler,  154  Ind. 

L.R.A.(N.S.)   1193  and  note;  McGill  682,  56  N.  E.  22fi,  48  L.R.A.  531; 

V.  Maine,  etc..  Granite  Co.,  70  N.  H.  Martin  v.  Highland  Park  Mfg.  Co.,  128 

126,  46  Atl.  884,  86  A.  8.  R.  618;  N.  C.  264,  38  S.  E.  876,  83  A.  8.  R. 

Martin  V.  HigUand  Park  M£g.  Co.,  128  671. 

N.  C.  264,  38  8.  E.  876,  83  A.  8.  R.  18.  Novelty   Theater   Co.   v.   Whit- 

671;  Johnson  v.  Bruner,  61  Pa.  St  comb,  47  Celo.  110,  .106  Pac.  1012, 

58, 100  Am.  Dec.  613;  Shirley  v.  Abbe-  37  L.R.A. (N.S.)  514. 

viile  Furniture  Co.,  76  S.  C.  452,  57  19.  Kauffman  v.  Maier,  94  Cal.  269, 

S.  E.  178, 121  A.  S.  R.  952;  East  Line,  29  Pac.  481,  18  L.R.A.  124  and  note; 

etc.,  R.  Co.  V.  Scott,  71  Tex.  703,  10  Stodden  v.  Anderson,  etc.,  Mfg.  Co., 

S.  W.  298,  10  A.  S.  R.  804;  Muse  v.  138  la.  398, 116  N.  W.  116,  16  LJR.A. 

Stem,82Va.33,3A.  S.R.  77;McMil^  (N.S.)  614. 

Ian  v.  Mid^e  States  CoaJ,  etc.,  Co.,  20.  Employee  on  emj^oyer's  premi- 

61  W.  Va.  531,  57  S.  E.  129, 11  L.R.A.  see  bpf ore,  after  or  between  hours  of 

(N.S.)  840.  employment.      12    L.R.A.(N.S.)    853 

Notes:    12   L.R.A.(N.S.)    856;    23  note. 

L.R.A.(N.S.)  954.  Railroad  employees  riding  on  trains. 

As  to  acts  done  pursuant  to  the  com-  Texas,  etc.,  E.  Co.  v.  Smith,  67  Fed. 

maad  of  an  employer,  see  infra,  par.  524,  30  U.  S.  App.  176,  14  C.  C.  A» 

149.  509,  31  L.R.A.  321  and  note. 

15.  The  scope  of  duty  within  which  Note:  12  LJl.A.(N.S.)  857. 

a  servant  is  entitled  to  protection  is  to  See  infra,  par.  89. 
be  defined  by  what  he  actually  was 
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of  authorities  has  been  made  between  precedents  considering  whether 
the  injured  person  was  acting  as  an  employee  and  those  determining 
whether  the  person  inflicting  an  injury  was  acting  as  a  coemployee.* 
If  the  injury  occurred  while  the  injured  person  was  acting  within 
the  scope  of  his  employment  a  recovery  will  be  permitted;  but  if 
it  was  inflicted  by  a  coemployee  while  acting  within  the  scope  of 
his  employment  a  recovery  will  be  denied.*  Ordinarily  the  question 
whether  a  servant  was  acting  within  the  scope  of  his  employment  at 
the  time  when  he  was  injured  is  for  the  jury.'  Of  course,  although 
a  person  may  be  denied  a  recovery  for  injuries  on  the  score  that  he 
Avas  not  an  employee  at  the  time  of  their  infliction,  and  hence  not 
entitled  to  the  duties  due  from  employer  and  employee,  yet  he  may 
be  entitled  to  recover  of  the  defendant  on  the  general  grounds  of 
negligence.* 

87.  Temporary  Stoppage  of  Labor. — Actual  application  of  the 
energy  or  attention  of  the  employee  to  the  specified  duties  designated 
for  his  performance  is  not  invariably  essential  to  subject  the  employer 
and  employee  to  the  rules  of  law,  and  to  the  consequences  wrought 
out  by  the  rules  of  law,  applicable  to  the  determination  of  the  rights 
and  liabilities,  respectively,  of  the  employee  and  of  the  employer 
where  the  former  suffers  injury  while  actually  applying  his  energy 
or  attention  to  the  service  stipulated  or  required  by  the  employer 
for  his  performance.'^  The  employee  is  deemed  to  be  in  service  when- 
ever present  to  perform  his  duty  under  the  contract  of  employment 
and  subject  to  orders,  although  at  a  given  moment  he  may  not  be 
engaged  in  the  actual  performance  of  any  labor.*  A  temporary  stop- 
page of  work,  even  for  purposes  of  his  own,  will  not,  in  many  cases 
at  least,  destroy  the  relation  of  employer  and  employee.'  Byt  of 
course  the  principle  is  well  established  that  if  an  employee  volunta- 
rily and  unnecessarily  leave  his  employment  and  assume  a  position 

« 

1.  Willmarth  v.  Cardoza,  176  Fed.  etc..  Mill  Co.,  107  Minn.  74, 119  N.  W. 
1,  99  C.  C.  A.  475,  27  L.R.A.(N.S.)  610,  22  L.R.A.(N.S.)  309  and  note; 
376;  Ewald  v-  Chicago,  etc.,  R.  Co.,  Thomas  v.  Wisconsin  Cent.  R.  Co.,  108 
70  Wis.  420,  36  N.  W.  12,  591,  5  A.  Minn.  485,  122  K  W.  456,  23  L.R.A. 
S.  R.  178.  (N.S.)  954  and  note;  Allen  v.  Chehalis 

Note:  12  L.R.A.(N.S.)  853.  Lumber  Co.,  61  Wash.  159,  112  Pac. 

2.  See  infra,  par.   89,  193   et  seq.    338,  44  L.R.A.(N.S.)   1102. 

3.  Deck  V.  Baltimore,  etc.,  R.  Co.,       Note:  49  L.R.A.(N.S.)  162. 

100  Md.  168,  59  Atl,  650,  108  A.  S.  6.  Atlanta   Cotton   Factory   Co.   ▼. 

R.  399;  Rolin  v.  R.  J.  Reynolds  To-  Speer,  69  Ga.  137,  47  Am.  Rep.  750; 

bacco  Co.,  141  N.  C.  300,  53  S.  E.  891,  Chambers  v.  Woodbury  Mfg.  Co.,  106 

8  Ann.  Cag.  638,  7  L.R,A.(N.S.)  335.  Md.  496,  68  Atl.  290,  14  L.R.A.(N.S.) 

4.  Wabash  R.  Co.  v.  Erb,  36  Ind.  383. 

App.  650,  73  N.  E.  939,  114  A.  S.  R.  7.  Charron    v.    Northwestern    Fnel 

392.    See  Negligence.  Co.,  149  Wis.  240,  134  N.  W.  1048, 

5.  Louisville,  etr.,  R.  Co.  v.  Cham-  Ann.  Cas.  1913C  939  and  note,  49 
blee,  171  Ala.  188,  Ann.  Cas.  1913A  L.Rjl.(N.S.)  162. 

977,  54  So.  681;  Jacobson  v.  Merill, 
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of  peril  merely  for  his  own  pleasure  or  convenience  he  ceases  to  be 
an  employee  for  the  time  being  and  becomes  either  a  trespasser  or 
at  best  a  mere  licensee.^  This  is  true  where  an  employee  leaves  his 
place  of  work  and  goes  to  another  part  of  the  employer's  premises 
which  is  not  intended  for  his  use .♦ 

88.  Responding  to  Physical  Demands;  Drinking^  Eating,  etc. — ^A 
temporary  stoppage  of  work  by  an  employee  for  purposes  which  are 
the  inevitable  and  necessary  incidents  of  daily  life  must  of  neces- 
sity be  in  the  contemplation  of  the  parties  in  every  employment,  and, 
hence,  to  create  no  suspension  of  the  relation  of  employer  and  em- 
ployee.** Accordingly,  the  duties  and  liabilities  incident  to  the  rela- 
tion are  generally  held  to  continue  while  employees  are  temporarily 
re3ting,**  procuring  drinking  water,**  or  using  the  privy  provided  for 
their  convenience.**  And  the  relation  of  employer  and  employee  is 
not  suspended,  as  a  rule,  during  the  noon  hour,  when  the  master 
expects,  and  expressly  or  by  fair  implication  invites,  the  servant  to 
remain  upon  the  premises,  in  the  immediate  vicinity  of  the  work.** 
Many  cases  involve  the  status  of  an  employee  while  he  is  eating  his 
lunch  on  his  employer's  premises,**    The  right  to  recover  has-been 

8.  Pioneer  Min.,  etc.,  Co.  v.  Talley,  Co.,  107  Minn.  74,  119  N.  W.  510,  22 
152  Ala.  162,  43  So.  800,  12  L.R.A.   L.R.A.(N.S.)  909. 

(N.S.)  861  and  note;  Kennedy  v.  Note:  49  L,R.A.(N.S.)  162< 
Chase,  119  Cal.  637,  52  Pac.  33,  63  The  mere  fact  that  a  servant  is  rest- 
A.  S.  R.  163;  Carroll  v.  East  Tennes-  ing,  or  is  not  actually  engaged  at  his 
see,  etc.,  R.  Co.,  82  Ga.  452,  10  S.  E.  work  at  the  time  of  the  injury,  does 
163,  6  L.R..A.  214;  Saylor  v.  Parsons,  not  as  a  matter  of  law  relieve  the 
122  la.  679,  98  N.  W.  500,  101  A.  S.  master  from  the  obligations  imposed 
R.  283,  64  L.R.A.  542;  O'Brien  v.  upon  him  by  statutes  relating  to  em- 
Western  Steel  Co.,  100  Mo.  182,  13  ployment  of  minors,  the  guarding  of 
S.  W.  402,  18  A.  S.  R.  536;  Charron  machinery,  etc.  Jacobson  v.  Merrill, 
V.  Northwestern  Fuel  Co.,  149  Wis.  etc.,  Mill  Co.,  107  Minn.  74,  119  N. 
240,  134  N.  W.  1048,  Ann.  Cas.  1913C  W.  510,  22  L.R.A. (N.S.)  309  and  note. 
939,  49  L.R.A.(N.S.)  162.  12.  Note:  Ann.  Cas.  1913C  940. 

9.  Ellsworth  v.  Metheney,  104  Fed.  13.  Ryan  v.  Fowler,  24  N.  Y.  410, 
119,  44  C.  C.  A.  484,  51  L.R.A.  389 ;  82  Am.  Dec  315. 

Pioneer  Min.,  etc.,  Co.  v.  Talley,  152  Note:  Ann.  Cas.  1913C  946. 

Ala.  162,  43  So.  800,  12  L.R.A.(N.S,)  14.  Taylor  v.  George  W.  Bush,  etc., 

861;  Wright  v.  Rawson,  52  la.  329,  3  Co.,  6  Penn.  (Del.)  306,  66  Atl.  884, 

N.  W.  106,  35  Am.  Rep.  275;  Stodden  12  L.R.A.(N.S.)   853  and  note;  Mit- 

V.  Anderson,  etc.,  Mfg.  Co.,  138  la.  chell-Tranter  Co.  v.  Ehmett,  65  S.  W. 

398,  116  N.  W.  116,  16  L.R.A. (N.S.)  835,  23  Ky.  L.  Rep.  1788,  65  L.R,A. 

614;  Gooeh  v.   Citiaens'   Electric   St.  710;   ThomaB  v.  Wisconsin   Cent.  R. 

R.  Co.,  202  Mass.  254,  88  N.  E.  591,  Co.,  108  Minn.  485,  122  N.  W.  456, 

23  L.R.A.<N.S.)   960  and  note.  23  L.R.A.(N.S.)  954  and  note. 

Note:  Ann.  Cas.  1913C  949.  15.  Taylor  v.  George  W.  Bush,  etc, 

10.  Mitchell-Tranter  Co.  v.  Ehmett,  Co.,  6  Penn.  (Del.)  306,  66  Atl.  884, 
65  S.  W.  835,  23  Ky.  L.  Rep.  1788,  12  L.R.A.(N.S.)  853  and  note;  Bro- 
55  L.R.A.  710.  derick  v.  Detroit  Union  R.  R.  Station, 

Note:  Ann.  Cas.  1913C  943.  etc.,  Co.,  56  Mich.  261,  22  N.  W.  802, 

11.  Jacobson   v.   Merrill,   etc..  Mill   56  Am.  Rep.  382;  Allen  v.   Chehalis 
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denied  in  some  cases  on  the  ground  that  the  employee  had^  without  the 
authority  or  knowledge  of  the  employer,  selected  a  dangerous  part  of 
the  premises  in  which  to  eat  or  keep  his  lunch.^*  If  the  contract  of 
employment  contemplat-es  that  the  employee  shall  sleep  uppn  the 
premises  of  the  employer,  the  latter  is  bound  to  exercise  care  to  see 
that  the  sleeping  quarters  are  safe^^  according  to  the  standard  of 
care  to  which  the  employer  is  obliged  to  conform.** 

89.  Going  to  and  from  Place  of  Employment — In  going  to  and 
from  his  place  of  work  upon  the  premises  owned  or  controlled  by 
his  employer,  an  employee  is  deemed  as  a  general  rule  to  be  engaged 
in  the  employment,  and  the  employer  in  providing  him  a  sftfe  way 
to  pass  and  repass  is  bound  to  exercise  the  degree  of  care  *•  in^plied 
by  the  contract  of  service,*®  though,  of  course,  if  the  employee  chooses 
to  go  by  an  unusual  and  unsafe  way  the  rule  ia  otherwise.*  The 
cases  disclose  much  difference  of  opinion,  however,  in  no  class  more 
noticeably  perhaps  than  in  that  which  considers  whether  the  relation- 
ship of  employer  and  employee  still  exists  where  the  employee  of  a 
railroad  company,  in  going  to  and  from  his  work,  or  his  meals,  or 
upon,  some  other  business  of  his  own,  walks  upon  the  company's 
tracks  and  is  injured.*  A  somewhat  similar  question,  upon  which 
the  authorities  are  disagreed,  concerns  the  statps  of  a  person  who  is 
in  the  general  employ  of  a  railroad  company  and  who  sustains  an 
injury  while  being  transported  to  or  from  work.^    It  has  been  reasoned 

Lumber  Co.,  61  Wash.  159,  112  Pac.  Ann.  Cas.  1915C  256,  45  L.5.A.(N.S.) 

338,  44L.R.A.(N.S.)  1102.  338,  L.H.A.1915F  782. 

Note :  Ann.  Cas.  1913C  943.  Note :  Ann.  Cas.  1913C  946. 

A  master  is  under  no  obligation  to  See  infra,  par.  96. 

employees  to  provide  a  suitable  place  One  riding  in  an  elevator  is  an  em- 

for  them  to  eat  luncheons  which  they  ployee,  not  a  passenger, 

may  bring  with  them,  to  avoid  leaving  20.  See  supra,  par.  61. 

their  working  place  for  their  mtols.  1.  Kennedy  v.  Chase,  119  Cal.  637, 

Allen    V.    Chehalis    Lumber    Co.,    61  52  Pac.  33,  63  A.  S.  R.  J53. 

Wash.  159,  112  Pac.  338,  44  L.R.A.  Note:  50  L.R.A.  468. 

(N.S.)  1102.  2.  Wabaah  R.  Co.  y.  Erb,  36  Ini 

16.  Note:  Ann.  Cas.  1913C  946.  App.  650,  73  N.  E.  939,  114  A.  S.  R. 

17.  Note:  12  L.R.A.(N.S.)  855.  392;  Ewald  v.  Chicago,  etc.,  R.  Co., 

18.  See  supra,  par.  61.  70  Wis.  420,  36  N.  W.  12,  591,  6  A.  S. 

19.  Virginia  Bridge,  etc.,  Co.  v.  Jor-  R.  178. 

dan,  143  Ala.  603,  42  So.  73,  5  Ann.  Notes:   50  L.RA..  468;   12  L.R.A. 

Cas.  709;  Kennedy  v.  Chase,  119  Cal.  (N.S.)  854. 

637,  52  Pac.  33,  63  A.   S.  R.  153;  3.  Lanphere  v.  Or^on  R.,  etc.,  Co., 

Fitzgerald  v.  Connecticut  River  Paper  196  Fed.  336,  116  C.  C.  A.  156,  47 

Co.,  155  Mass.  155,  29  N.  E.  464,  31  L.R.A. (N.S.)  1;  Klink  v.  Chicago  City 

A.  S.  R.  537;  Adams  v.  Iron  Cliffs  Co.,  R.  Co.,  262  111.  280,  104  N.  B.  66^, 

78  Mich.  271,  44  N.  W.  270,  18  A.  Ann.  Cas.  1914B  177,  52  L.R.A.(N.S.) 

S.  R.  441 ;  McDonough  v.  Lanpher,  55  70 ;  Parkinson  Sugar  Co.  v.  Riley,  50 

Minn.  501,  57  N.  W.  152,  43  A.  S.  R.  Kan.  401,  31  Pac.  1090,  34  A.  S.  R. 

541;  Putnam  v.  Pacific  Monthly  Co.,  123;   Com.  v.  Vermont,  etc.,  R.  Co., 

68  Ore.  36,  130  Pac.  986,  36  Pac.  835,  108  Mass.  7,  11  Am.  Rep.  301;  Doyle 
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and  held  that  a  person  so  riding  is  an  employee  and  entitled  to 
recover,*  that  he  is  not  entitled  to  recover  for  injuries  due  to  the 
fault  of  a  coemployee,*  and  that  he  is  in  the  situation  of  a  passenger.* 
According  to  the  weight  of  modern  authority,  when  the  employee, 
either  by  virtue  of  his  contract  of  employment  or  under  a  rule  or 
custom  of  his  employer,  is  accdrded  the  same  means  and  privileges 
of  transportation  over  the  lines  of  his  employer  as  an  ordinary  pas- 
senger for  hire,  then,  while  riding  iipon  his  employer's  cars  at  a  time 
when  under  his  contract  of  employment  he  is  neither  under  the 
control  of  his  employer  nor  obliged  to  perform  any  service  for  it, 
he  is  to  be  regarded  as  a  piossenger,  and  thai  under  such  circum- 
stances it  is  immaterial  that  the  employee  be  either  going  to  or  com- 
ing from  his  place  of  work.'  So,  a  prospective  employ^  furnished 
with  a  pass  is,  while  using  it  to  go  to  his  place  of  work  or  to  learn 
the  business,  held  to  be  entitled  to  the  righta  of  a  passeoger,^  though 
there  are  cases  to  the  contrary.* 

90.  Employee  Working  oa  Prei^iaes  of  Third  Person. — ^As  a  gen- 
eral rule  the  peculiar  duties  that  an  employer  owes  to  his  employees 
relate  only  to  the  premises  and  iustrumentalities  over  which  the 
employer  has  complete  control  and  dominion.^*    Otherwise  he  might 

« 

V.  Fitdibarg  R.  Co.,  162  Mass.  66,  37  etc.,  R.  Co.,  95  N.  Y.  267,  47  Am.  Rep. 

N.  E.  770,  44  A.  S.  R.  336,  26  L.R. A.  36 ;  Sanderson  v.  Panther  Lumber  Co., 

157;  Rosenbaum  v.  St.  Paul,  etc.,  R.  50  W.  Va.  42,  40  S.  E.  868,  88  A.  S. 

Co.,  38  Minn.  173,  36  K.  W.  447,  8  R.  841,  56  L.R.A.  908.    See  infi^,  par. 

A.  S.  R.  663;  Morris  v.  Brown,  111  N.  193  et  seq. 

Y.  318,  18  N.  E.  722,  7  A.  S.  R.  751 ;  6.  Harris  v.  City,  etc.,  R.  Co.,  69 

lannone  v.  New  York,  etc.,  R.  Co.,  21  W.  Va.  65,  70  S.  E.  859,  Ann.  Cas. 

R.  I.  452,  44  Atl.  592,  79  A.  S.  R.  1912D  59,  50  L.R.A.(N.S.)  706.     See 

812, 46  L.R.A.  730 ;  Washburn  v.  Nash-  also  Dayton  Coal,  etc.,  Co.  v.  Dodd,  188 

ville,   etc.,  R.   Co.,   3  Head    (Tenn.)  Fed.  597,  110  C.  C.  A.  395,  37  L.R.A. 

638,  75  Am.  Dec  784,  citing  PhUa-  (N.S.)  456. 

delpbia,  etc.,  R.  Co.  v.  Derby,  14  How.  Note:  23  L.R.A.(N.S.)  955. 

468,  14  U.  S.  (L,  ed.)  502;  Peterson  7.  Rlinck  v.   Chicago  City  R.  Co., 

V.  Seattle  Traction  Co.,  23  Wash.  615,  262  III.  280,  104  N.  E.  6G9,  Ann.  Cas. 

63  Fac.  539,  ^  Pac.  543,  53  UR.A-  19146  177,  62  L.R.A.(N.S.)  70;  Mc- 

586.  Nulty  v.  Pennsylvania  R.  Co.,  182  Pa. 

Notes:   31  L.R.A.  321;   50  L,R.A.  St.  479,  38  Atl.  524,  61  A.  S.  R.  721, 

463,  467;   12   L.R.A.(N.S.)    857;   50  38   L.B.A.   376;    Peterson  v.   Seattle 

L.R.A.(N.S.)   707;  Ann.  Cas.  1912D  Traction  Co.,  23  Wash.  615,  63  Pac. 

63.  539,  65  Pac.  543,  53  L.R.A.  586;  Har- 

4.  Notes:  31  L.B.A.  321;  52  UR.A.  ris  v.  City,  etc.,  R.  Co.,  69  W.  Va.  65, 
(N.S.)  1108.    As  to  the  fellow  servant  70  S.  E.  859,  Ann.  Cas.  1912D  59,  50 
doctrine,  see  infra,  par-  223.     As  to  L.R  .A,  (N.S.)  706  and  note, 
statutes  abolishing  the  fellow  servant  8.  Note:  50  L.R.A.fN.S.)  709. 
doctrine,  see  infra,  par.  234.  9.  Note:  50  IuRjV.(N.S.)  710. 

5.  McGuirk  v.  Shattuck,  160  Mass.  10.  Clark  v.  Union  Iron,  etc.,  Co., 
45,  35  N.  E.  110,  39  A.  S.  R.  454;  234  Mo.  436, 137  S.  W.  677,  45  L.R.A. 
Kilduff  V.  Boston  Elevated  R.  Co.,  195  (N.S.)  295. 

Mass.  307,  81  N.  E.  191,  9  L.R.A.  The  lessee  of  space  in  a  building  is 
(N.S.)  873;  Vick  v.  New  York  Cent.,   not  responsible  at  common  law  to  his 
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be  made  responsible  for  the  negligence  of  third  persona  witli  reference 
to  premises  he  had  never  seen,  and  about  the  condition  of  which  he 
knew,  and  perhaps  could  know,  nothing.  The  merchant  would,  in 
effect,  be  liable  to  his  clerk  for  the  negligence  of  the  customer  with 
-respect  to  the  safety  of  the  premises  upon  which  the  clerk  goes  to 
deliver  his  master's  goods,  and  the  master,  plumber,  or  carpenter  to 
his  workman  for  the  negligence  of  the  householder  upon  whose  prem- 
ises he  sends  the  workman  simply  to  make  some  slight  repairs.*^ 
In  all  such  cases  the  employee,  if  injured,  without  fault  on  his  part, 
by  the  negligent  failure  of  the  owner  or  occupier  of  the  instrumentali- 
ties or  premises  to  keep  them  in  a  reasonably  safe  condition,  has 
his  remedy  against  such  owner  or  occupier,  and,  in  the  absence  of 
some  agreement  to  that  effect,  has  none  against  the  employer.^^ 
Where,  however,  the  employer  contracts  to  do  work  on  the  premises 
of  another,  and  retains  direction  and  control  of  the  work,  the  general 
rule  of  liability  applies,  and  he  must  exercise  the  care  for  the  safety 
of  his  employees  that  the  law  imposes  on  him  when  on  his  own 
premises.*'  What  the  rule  is  in  the  case  of  a  railroad  which  oper- 
ates its  trains  over  the  tracks  of  another  company  under  a  lease  or 
license  so  to  do  has  been  considered  in  a  considerable  number  of 
opinions.  No  doubt  the  owner  of  the  tracks  is  liable  to  the  employees 
of  the  operating  company  in  accordance  with  the  rule  expressed 
above,*"*  but  the  liability  of  the  latter  to  its  own  employees  for  the 
condition  of  the  tracks  is  a  point  upon  which  the  courts  have  differed,** 

employees  for  the  safety  of  common  418,  26  L.R.A.  524. 

stairways  which  remain  under  the  con-  Note :  Ann.  Cas.  1913B  796. 

trol  of  the  landlord.    Shannon  v.  San-  A  joint  occupancy  by  two  or  more 

ford  Co.,  70  Conn.  573,  40  Atl.  462,  66  companies    of    ground    for    railroad 

A.  S.  R.  133,  41  L.R.A.  200;  Hawkes  tracks  will  impose  on  each  the  duty 

V.  Broadwalk  Shoe  Co.,  207  Mass.  117,  to  the  employees  of  the  other  neoessa- 

92  N.  E.  1017,  44  L.R.A.  (N.S.)  1123.  rily  using  the  tracks  which  it  owes  to 

See  infra,  par.  93,  96.  its   own   employees.     46   L.R.A.   102 

11.  Channon  v.  Sanford  Co.,  70  note.  See  also  Killian  v.  Augusta,  etc., 
Conn.  573,  40  Atl.  462,  66  A.  S.  R.  R.  Co.,  79  Ga.  234,  4  S.  E.  166,  11 
133,  41  L.R.A.  200.  A.  S.  R.  410. 

12.  Channon  v,  Sanford  Co.,  70  13.  Pennsj-lvania  Steel  Co.  v.  Nace, 
Conn.  573,  40  Atl.  462,  66  A.  S.  R.  113  Md.  460,  77  Atl.  1121,  45  L.R.A. 
133,  41  L.RJl.  200;  Baltimore,  etc.,  (N.S.)  281. 

R.  Co.  V.  Paul,  143  Ind.  23,  40  N.  E.  .   Note:  Ann.  Cas,  1913B  796. 

519,  28  L.R.A.  216;  Laffery  v.  United  14.  Brady  v.  Chicago,  etc.,  R.  Co., 

States  Gypsum  Co.,  83  Kan.  349,  111  114  Fed.  100,  52  C.  C.  A.  48,  57  L.R.A. 

Pac.  498,  Ann.   Cas.   1912A  590,  45  712;  Lee  v.  Southern  Pac.  R.  Co.,  116 

L.R.A.(N.S.)  930  and  note;  WUson  v.  Cal.  97,  47  Pac.  932,  58  A.  S.  R.  140 

Valley  Imp.  Co.,  69  W.  Va.  778,  73  S.  and  note,  38  L.R.A.  71. 

p].  64,  Ann.  Cas.  1913B  791,  45  L.R.A.  15.  Hamilton  v.  Louisiana,  etc.,  R. 

(N.S.)  271  and  note;  Bright  v.  Bar-  Co.,  117  La.  243,  41  So.  560,  6  L.R.A. 

nett,  etc.,  Co.,  88  Wis.  299,  60  N.  W.  (N.S.)  787  and  note. 
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some  holding  that  the  usual  duty  of  the  employer  exists  under  such 
circumstances/'  others  that  it  does  not.^' 

Instrumentalities  Causing  Injtiries 

91.  Tools,  ITachinery  and  Appliances  Generally. — ^The  employer's 
obligation  of  care  *•  extends  as  a  general  rule  to  all  tools,  machinery, 
and  appliances  that  may  be  furnished  for  the  use  of  the  employee  in 
the  discharge  of  his  duties;  and  for  any  neglect  of  this  duty  the 
employee  may  hold  the  employer  liable  in  damages«^^    The  ediployee 

16.  Wisconsin  Cent.  R.  Co.  ▼.  Ross,  v.  Burke,  37  Ind.  App.  518,  77  N.  E. 
142  IlL  9,  31  N.  B.  412,  34  A.  S.  R.  409,  117  A.  S.  R.  337;  Atchison,  etc., 
49;  Engel  v.  New  Yorit,  etc.,  R.  Co.,  R.  Co.  v.  Sadler,  38  Kan.  128,  IC  Pac. 
160  Mass.  260,  35  N.  E.  547,  22  L.R.A.  46,  6  A.  S.  R.  729;  Lewis  v.  Taylor 
283;  Floody  V.  Chicago,  etc.,  R.  Co.,  Coal  Co.,  112  Ky.  846,  66  S.  W»  1044, 
109  Minn.  228,  123  N.  W.  815,  134  57  L.R.A.  447;  Robideaut  v.  Hebert, 
A.  S.  R.'  771,  18  Ann.  Cas.  274.  118  La.  1089,  43  So.  887,  12  L.R.A. 

17.  Brady  v.  Chicago,  etc.,  R.  Co.,  (N.S.)  632;  Buzzsell  v.  Laconia  Mfg. 
114  Fed.  100,  52  C.  C.  A.  48,  57  L.R.A.  Co.,  48  Me.  113,  77  Am.  Dec.  212  and 
712.  See  also  Robinson  v.  St.  Johns-  note;  Wormell  ▼.  Maine  Cent.  R.  Co., 
bury,  etc.,  R.  Co.,  80  Vt.  129,  66  Atl.  79  Me.  397, 10  Atl.  49, 1  A.  S.  R.  321; 
814, 12  Ann.  Cas.  1060, 9  L.R.A.(N.S.)  Oilman  v.  Eastern  R.  Corp.,  10  Allen 
1249.  (Mass.)  233,  87  Am.  Dec  635;  Rogers 

18.  See  supra,  par.  60  et  seq.  ▼.  Ladlow  M£g.  Co.,  144  Mass.  198, 

19.  Elle<^  T.  National  City,  etc.,  11  N.  E.  77,  59  Am.  Rep.  68;  Grif- 
R.  Co.,  100  Cal.  282,  34  Pac.  720,  852,  fin  v.  Boston,  etc.,  R.  Co.,  148  Mass. 
38  A.  S.  R.  290;  Donovan  v.  Ferris,  143,  19  N.  E.  166,  12  A.  S.  R.  526, 
128  Cal.  48,  60  Pac.  519,  79' A.  S.  R.  1  L.R.A.  698  and  note;  Gibson  v. 
25;  Quinn  V.  Electric  Laundry  Co.,  Pacific  R.  Co.,  46  Mo.  163,  2  Am. 
156  Cal.  500,  101  Pac.  794,  17  Ann.  Rep.  497;  Nord  Deutscher  Lloyd 
Cas.  1100;  New  York,  etc..  Mining  Steamship  Co.  v.  Ingebregsten,  57  N. 
Syndicate  v.  Rogers,  11  Colo.  6,  16  J.  L.  400,  31  Atl.  619,  51  A.  S. 
Pac.  719,  7  A.  S.  R.  198;  Orman  v.  R.  604;  Burns  v.  Delaware,  etc.,  Tele- 
Mannix,  17  Colo.  564,  30  Pac.  1037,  graph,  etc.,  Co.,  70  N.  J.  L.  745,  59 
31  A.  S.  R.  340,  17  L.R.A.  602;  Mc-  Atl.  220,  592,  67  L.R.A.  956;  Rogers 
Gorty  V.  Southern  New  England  Tel.  v.  Roe,  74  N.  J.  L.  615,  66  Atl.  408, 
Co.,  69  Conn.  635,  38  Atl.  359,  61  A.  13  L.R.A.(N.S.)  691;  Ryan  ▼.  Fowler, 
S.  R.  62;  Farrell  v.  Eastern  Machinery  24  N.  Y.  410,  82  Am.  Dec.  315;  Cowles 
Co.,  77  Conn.  484,  59  Atl.  611,  107  A.  v.  Richmond,  etc.,  R.  Co.,  84  N.  C.  309, 
S.  R.  45,  68  L.R.A.  239;  Augusta  37  Am.  Rep.  620;  Baker  v.  Allegheny 
Factory  v.  Barnes,  72  Ga.  217,  53  Am.  Valley  R.  Co.,  95  Pa.  St.  211,  40  Am. 
Rep.  838;  Siegel  v.  Trcka,  218  II!.  Rep.  634;  Lehigh,  etc..  Coal  Co.  ▼. 
559,  75  N.  B.  1053,  109  A.  S.  R.  302,  Hayes,  128  Pa.  St.  294, 18  AU.  387, 15 
2  L.R.A.(N.S.)  647;  Hawkins  v.  John-  A.  S.  R.  680,  6  L.R.A.  441;  Ross  v. 
son,  105  Ind.  29,  4  N.  E.  172,  55  Am.  Walker,  139  Pa.  St.  42,  21  Atl.  157, 
Rep.  169;  Louisville,  etc.,  R.  Co.  ▼.  159,  23  A.  S.  R.  160;  Kehler  v. 
Buck,  116  Ind.  566,  19  N.  E.  453,  9  Schwenk,  144  Pa.  St.  348,  22  Atl.  910, 
A.  8.  R.  883,  2  L.R.A.  520;  Meador  27  A.  S.  R.  633,  13  L.R.A.  374  and 
▼.  Lake  Shord,  etc.,  R.  Co.,  138  Ind.  note;  Wagner  v.  H.  W»  Jayne  Cbem. 
290,  37  N.  E.  721,  46  A.  S.  R.  384;  Co.,  147  Pa.  St.  475,  23  Atl.  772,  30 
Brazil  Block  Coal  Co.  v.  Gibson,  160  A.  S.  R.  745;  Kehler  y.  Schwenk,  151 
Ind.  319,  e6  N.  E.  882,  98  A.  S.  R.  Pa.  St  505,  25  Atl.  130,  31  A.  S.  R. 
281 ;  Columbian  Enameling,  etc.,  Co.  777 ;  Carter  v.  Oliver  Oil  Co.,  34  S.  C. 
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has  a  right  to  rely  upon  the  performance  of  this  duty  by  the  employer 
and  to  govern  his  actions  accordingly.^  But  some  danger  inhered 
in  almost  every  employment,  and  the  law  does  not  impose  the  impos- 
sible task  of  furnishing  absolutely  safe  instrumentalities.*  The  meas- 
ure of  the  employer's  duty  is  the  exercise  of  ordinary  or  reasooable 
care  to  provide  safe  tools,  machinery  and  appliances.^  He  need  not 
provide  instrumentalities  of  any  particular  kind  or  character,  as  a 
rule ;  •  nor  need  he  procure  the  very  latest,  best,  and  safest  devices, 
in  order  to  relieve  himself  of  responsibility  for  injuries  to  employees.* 

211,  13  S,  E.  419,  27  A.  S.  R.  815;  Notes :  77  Am.  Dec.  221;  98  A.  S<  R. 

Galveston,  etc.,  R.  Co.  v.  Garrett,  73  291. 

Tex.  262, 13  S.  W.  62, 16  A.  S.  R.  781;  See  supra,  par.  60. 

Tackett  v.  American  Steam,  etc.,  Laun-  2.  Steinhauser  ▼.   Spraul,  127  Mo. 

dry,  30  Utah  273,  84  Pae.  500,  116  A.  541,  28  S.  W.  620,  30  S.  W.  102,  27 

S.  R.  832,  4  L.R.A.(N.S.)  990;  Noves  L.R.A.  441;  O'Neill  v.  Chicago,  etc, 

v.  Smith,  28  Vt.  69,  66  Am.  Dec.  222;  R.  Co.,  66  Neb.  638,  92  N.  W.  731,  1 

Richmond,  etc.,  R.  Co.  v.  Norment,  84  Ann.   Cas.  337  and  note,  60  L.R.A. 

Va.  167,  4  S.  E.  211,  10  A.  S.  R.  827 ;  443 ;  Lehigh,  etc.,  Coal  Co.  v.  Hayes, 

Richmond,  etc.,  R.  Co.  v.  Williams,  86  128  Pa.  St.  294,  18  Atl.  387,  15  A.  S. 

Va.  165,  9  S.  E.  990,  19  A.  8.  R.  876;  R.  680,  6  L.R.A.  441;  Augerstein  v. 

Sweet  V.  Ohio  Coal  Co.,  78  Wis.  127,  Jones,  139  Pa.  St.  183,  21  AtL  24,  23 

47  N.  W.  182,  9  L.R.A.  861;  Portanee  A.  S.  R.  174;  Noyes  v.  Smith,  28  Vt. 

V.  Lehigh  Val.  Coal  Co.,  101  Wis.  574,  59,  65  Am.  Dec.  222;  Bertha  Zinc  Co. 

77  N.  W.  875,  70  A.  S.  R.  932;  Flem-  v.  Martin,  93  Va.  791,  22  S.  E.  869, 

ing  v.  Northern  Tissue  Paper  Mill,  135  70  L.R.A.  999. 

Wis.  157,  114  N.  W.  841,  15  L.R.A.  Note :  98  A.  S.  R.  291. 

(N.S.)  701.  3.  Note:  98  A.  S.  R.  292. 

Notes :  92  Am.  Dec.  213 ;  75  A.  S.  *•  Monmouth  Min.,  etc,  Co.  ▼.  Erl- 

R.  594;  97  A.  S.  R.  885;  26  L.R.A.  ^S^lfJ\^J'^,^Q  N.  E.  117,  39  A. 

525;  41  L.R.A.  52;  21  Ann.  Cas.  766;  %'  ^- PJ/    o.?J°in^  a^I,   A""?  .^'  5' 

Ann.  Cas.  1913C  126.  ^o    79  Me.  397  10  AtL  49,  1  A.  S^ 

See  infra   uar  158  ^^^'  Podvm  v.  PeppereU  Mfg.  Co.,  104 

wLiuiff'    tr*     K     or;  XT  u  A.^  100  Me.  561,  72  Atl.  618, 129  A.  S.  R.  411; 

xr  ^  i^  iJi'^'^P     ,^t'  a'    f  Ross  V.  Pearson  Cordage  Co.,  164  Mass. 

N.  W.  684,  19  Ann.  Cas  149  and  note  357,  41  n.  e.  284,  49  A.  S.  R,  459; 

(meanmg  of  "apphance").  ^^^^  ^^  Yhzoo,  etc.,  R.  Co.,  77  Miss. 

20.  See  infra,  par.  135^141.  494,  27   So.  620,  78  A.   S.  R.   534; 

1.  Georgia  R.,  etc.,  Co.  v.  ^ehns,  83  Grattis  v.  Kansas  City,  etc.,  R.  Co., 

Ga.  70,  9  S.  E.  1049,  20  A.  S.  R.  308j  153  Mo.  380,  55  S.  W.  108,  77  A.  S. 

Blick  V.  Olds  Motoor  Works,  175  Mich.  R.  721,  48  L.R.A.  399 ;  Jones  v.  Kansas 

640,  141  N.  W.  680,  49  L.R.A.  (N.S.)  City,  etc.,  R.  Co.,  178  Mo.  628,  77  S. 

883  and  note;  Jones  v.  Kansas  City,  W.  890,  101  A.  S.  R.  434;  Chriamer 

etc.,  R.  Co.,  178  Mo.  528,  77  S.  W.  890,  v.  Bell  Telephone  Co.,  194  Mo.  189,  92 

101  A.   S.   R.   434;    Brewing  Co.   v.  S.  W.  378,  6  L.R.A.(N.S.)   492  and 

Bauer,  50  Ohio  St.  560,  35  N.  E.  65,  note;  Brands  v.  St.  Louis  Car  Co.,  213 

40  A.  S.  R.  686;  Titus  v.  Bradford,  Mo.  698,  112  S.  W.  611,  18  L.R.A. 

etc.,  R.  Co.,  136  Pa.  St.  618,  20  Atl.  (N.S.)    701;   Coin  v.  John  H.  Talge 

517,  20  A.  S.  R.  944;  Augerstein  v.  Lounge  Co.,  222  Mo.  488,  121  S.  W. 

Jones,  139  Pa.  St.  183,  21  Atl.  24,  23  1,  17  Ann.  Cas.  8*,  25  L.R.A.(N.S.) 

4^.  S.  R.  174;  Bertha  Zinc  Co.  v.  Mar-  1179;  Bajus  v.  Syracuse,  etc.,  R.  Co., 

Un,   93   Va.   791,  22   S.   E.  869,  70  103  N.  Y.  312,  8  N.  E.  529,  67  Am. 

L.R.A.  999.  Rep.  723;  Duntley  v.  Inman,  42  Ore. 
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His  instrumentalities  must  be  '^reasonably"  safe^^  by  which  is  meant 
safe  according  to  the  usage  and  custom  of  prudent  employers  gener- 
ally.* The  degree  of  care  depends  upon  the  danger  to  which  the 
employe  is  subjected ; '  it  has  been  held  not  to  be  that  required 
of  carriers.® 

92«  InstroiyientaUties  Approved  by  Usage;  New  Devices. — There 
has  been  not  a  httle  variance  of  expression  as  to  whether  an  employer 
fulfils  liis  duty  to  his  employees  by  providing  instrumentalities  that 
have  met  with  general  approval  and  are  in  common  use  in  the  busi- 
ness.* Some  courts  assert  that  no  negligence  in  this  respect  can  be 
imputed  to  the  employer  if  he  has  furnished  appliances  such  as  are 
used  by  prudent  employers  generally ;  *®  whereas  others  declare  that 

334,  70  Pac.  529,  59  L.R.A.  785;  Al-  R.  613;  Titus  v.  Bradford,  etc.,  R.  Co., 

lison  Mfg.  Co.  V.  McCorraick,  118  Pa.  136  Pa.  St.  618,  20  Atl.  517,  20  A.  S. 

St.  519,  12  Atl.  273,  4  A.  S.  R.  613;  R.  944. 

Lehigh,  ete.,  Coal  Co.  t.  Hayes,  128  Pa.  Note:  16  Ii.R.A.(N.S.)  133. 

St  294,  18  AU.  387,  15  A.  8.  R.  680,  See  supra,  par.  61;  infra,  par.  92« 

5  LJEi.iL  441;  Titus  v.  Bradford,  etc.,  7.  Szymanski  v.  Blumenthal,  4  Penn. 

R.  Co.,  136  Pa.  St.  618,  20  Atl.  517,  (Del.)  511,  56  Atl.  674,  103  A.  S.  R. 

20  A,  S,  R.  944;  Augerstein  v.  Jones,  132;  Johnson  v.  Spear,  76  Mitth,  139, 

139  Pa.  St.  183,  21  Atl.  24,  23  A.  S.  42  N.  W.  1092,  16  A.  S.  R.  298;  Coin 

R.  174;  Pordy  v.  Westinghouse  Elee-  v.  John  M.  Talge  Louage  Co.,  222  Mo. 

trie,  etc,  C6.,  197  Pa.  St.  257,  47  AU.  488, 121  S.  W.  1, 17  Ann.  Cas.  888,  25 

237,  80  A.  S.  R.  816,  51  L.R.A.  881;  L.R.A.(KS.)  1179. 

Gulf,  etc.,  R.  Co.  V.  Walker,  70  Tex.  Notes:  98  A.  S.  R.  291;  41  L.R.A. 

126,  7  S.  W.  831,  8  A.  S.  R.  582.  100. 

Notes:  77  Am.  Dec.  222;  92  Am.  8.  Price  v.  Metropolitan  St.  R.  Co., 

Dee.  220;  98  A.  S.  R.  292,  293;  1  220  Mo.  435, 119  S.  W.  932, 132  A.  S. 

L.R.A.  174.  R.  588. 

5.  Indianapolis,  etc.,  R.  Co.  v.  Toy,  9.  Nugent  v.  Boston,  etc.,  R.  Co.,  80 
91  III.  474,  33  Am.  Rep.  57 ;  Baltimore  Me.  62,  12  Atl.  797,  6  A.  S.  R.  151 ; 
Boot,  etc.,  Mfg.  Co.  v.  Jamar,  93  Md.  Myers  v.  Hudson  Iron  Co.,  150  Mass. 
404,  49  Atl.  847,  86  A.  S.  R.  428;  125,  22  N.  E.  631,  15  A.  S.  R.  176. 
Turner  v.  St  Clair  Tunnel  Co.,  121  Note:  16  L.R.A.(N.S.)  128. 

Mich.  616,  88  N.  W.  720,  47  LlR.A.       See  supra,  par.  6L 
112;  Jenkins  v.  St.  Paul  City  R.  Co.,       10.  Stodden  v.  Anderson,  etc.,  Mfg. 

105  Minn.  504,  117  N.  W.  928,  20  Co.,  138  la.  398,  116  N.  W.  116,  16 

L.R.A.(N.8.)  401;  Kent  v.  Yazoo,  etc.,  L.RjV.(N.S.)  614;  Lancaster  v.  Central 

R.  Co.,  77  Miss.  494,  27  So.  620,  78  City  Light,  etc.,  Co.,  137  Ky.  305,  126 

A.  S.  R.  534;  Grattis  v.  Kansas  City,  S.  W.  739,  27  L.R.A.(N.S.)   181  and 

etc.,  R.  Co.,  153  Mo.  380,  55  S.  W.  108,  note;    Stewart   v.   Harman,   108   Md. 

77  A.  S,  R.  721,  48  L.R.A.  399;  Kehler  446,  70  Atl.  333,  20  L.R.A.(N.S.)  228; 

V.  Schwenk,  144  Pa,  St.  348,  22  Atl,  Marshall  v.  Widdicomb  Furniture  Co., 

910,  27  A.  S.  R.  633,  13  L.R.A.  374;  67  Mich.  167,  34  N.  W.  541,  11  A.  S. 

Sroufe  V.  Moran  Bros.  Co.,  28  Wash.  R.  573;  Brands  v.  St.  Louis  Car  Co,^ 

381,  68  Pac.  896,  92  A.  S.  R.  847,  68  213  Mo.  698,  112  S,  W.  511,  18  L.R.A. 

L.R. A.  313;  Yaadzewski  V.  Barker,  131  (N.S.)    701;   Omaha  Bottling  Co.  v. 

Wis.  494,  111  N.  W.  689, 120  A.  S.  R,  Theiler,  59  Neb.  257,  80  N. .  W.  821, 

1059.  80  A.  S.  R.  673;  Noble  v.  John  L. 

Note:  77  Am.  Dee.  221.  Roper  Lumber  Co.,  151  N.  C.  76,  65 

6.  Allison  Mfg.  Co.  v.  MaCormick,  S.  E.  622,  134  A.  S.  R.  974;  Lehigh, 
118  Pa.  St.  519,  12  AU.  273,  4  A.  S.  etc..  Coal  Co.  v.  Hayes,  128  Pa.  St. 
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the  fact  of  supplying  such  instrumentalities  is  only  evidence  of  due 
care  on  the  part  of  the  employer  and  inconclusive  on  the  issue  of 
negligence  vel  non.**  Whatever  may  be  the  abstract  philosophic 
truth,  the  controversy  does  not  seem  to  be  a  very  practical  one,  foi 
injuries  to  employees  are  so  uniformly  the  product  of  a  combination 
of  circumstances  that  the  question  of  negligence  can  seldom  be  de- 
clared to  turn  on  a  single  element,  such  as  the  character  of  an  appli- 
ance or  machine.**  It  is  not  understood  that  any  authority  favors 
the  contention  that  an  employer  may  knowingly  subject  his  employees 
to  danger  from  obsolete  methods  or  instrumentalities.**  On  the  con- 
trary, when  safer  appliances  have  come  into  general  use,  it  is  said 
to  be  negligence  per  se  for  the  employer  to  continue  to  employ  the 
instrumentalities  that  have  been  superseded.*'*  And  the  employer  may 
not  rush  to  the  other  extreme;  in  introducing  novelties,  he  is  charged 
with  a  duty  of  care.**  Before  adopting  a  new  device  he  is  required 
to  select  that  which  seems  to  be  the  safest  and  most  suitable  for  his 
purpose,  and  to  consult  the  best  available  known  sources  of  informa- 
tion for  reliable  advice  as  to  the  wisdom  of  the  proposed  experiment 
A  failure  to  take  these  precautions,  should  the  device  selected  prove 
defective,  and  an  injury  result  from  its  use,  will  be  regarded  as  proof 
of  negligence.*^  Where  there  are  several  appliances  in  general  use 
for  the  performance  of  a  particular  kind  of  work,  the  choice  between 
them  being  a  matter  of  judgment  depending  on  surrounding  condi- 
tions, an  employer  has  the  absolute  discretion  to  select  according  to 
his  own  judgment.*' 

93.  Instrumentalities  Owned  by  Third  Persons. — ^Both  on  prin- 
ciple and  authority,  it  is  clear  that  the  employer  is  answerable  for 
defects  in  any  instrumentalities  which  he  has  temporarily  taken  over 

294,  18  Atl.  387,  15  A.  S.  R.  680,  5  instrumentality  famisbed  for  the  use 

L.R.A.  441 ;  Titus  v.  Bradford,  etc.,  of  the  servant,  the  qucBtion  is  one  for 

R.  Co.,  136  Pa.  St.  618,  20  Atl.  517,  20  the  jury.     16  L.R.A.(N.S.)   134  note. 

A.  S.  R.  944;  Kehler  v.  Schwenk,  144  18.  Note:  98  A.  S.  R.  293. 

Pa.  St.  348,  22  Atl.  910,  27  A.  S.  R.  14.  Troxler  v.  Southern  R.  Co.,  124 

633,  13  L.R.A.  374;  Nix  v.  Texas  Pac.  N.  C.  189,  32  S.  E.  550,  70  A.  S.  R. 

R.  Co.,  82  Tex.  473,  18  S.  W.  571,  27  580,  44  L.R.A.  313;  Nadau  v.  White 

A.  S.  R.  897;  Yazdzewski  v.  Barker,  River  Lumber  Co.,  76   Wis.   120,  43 

131  Wis.  494,  111  N.  W.  689,  120  A.  N.  W.  1135,  20  A.  S.  R.  29. 

S,  R.  1059.  16.  Marshall  v.  Widdicomb  Furni- 

Note:  16  L.R.A.(N.S.)  128,  141.  ture  Co.,  67  Mich.  167,  34  N.  W.  541, 

11.  Anderson  v.  Fielding,  92  Minn.  11  A.  S.  R.  573;  Johnson  v.  Griffiths- 
42,  99  N.  W.  357,  104  A.  S.  R.  665;  Sprague  Stevedoring  Co.,  45  Wash. 
Wiita  v.  Interstate  Iron  Co.,  103  Minn.  278,  88  Pac.  193,  8  L.R.A.(N.S,)  432. 
303,  115  N.  W.  169,  16  L.R.A. (N.S.)  16.  United  States  Express  Co.  v. 
128  and  note.  Ball,  36  App.  Cas.  (D.  C.)  269,  Ann. 

Notes:    16    L.R.A. (N.S.)    142;    27  Cas.  1912C  331  and  note. 

L.R.A.(N.S.)  181.  17.  Kehler  v.  Sehwenk,  144  Pa.  St. 

12.  Of  course,  where  the  evidence  is  348,  22  Atl.  910,  27  A.  S.  R.  633,  13 
conflicting  as  to  the  general  use  of  the  L.R.A.  374.    See  supra,  par.  60. 
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from  the  owner,  and  made  a  part  of  his  own  plant.  In  such  cases 
the  elements  of  possession  and  the  exercise  of  control  are  decisive. 
Manifestly,  no  distinction  can  logically  be  based  upon  the  bare  cir- 
cumstance that  he  has  a  merely  qualified  right  of  property  in  them. 
So  far  as  regards  his  obligations  to  his  employees,  he  must  be  consid- 
ered as  the  owner  pro  tempore.  This  principle  is  applicable  whether 
he  has  borrowed  the  appliance  in  question,  or  has  hired  it  for  a  specific 
consideration,  or  has  taken  possession  of  it  for  a  definite  or  indefinite 
period,  with  a  view  to  the  performance  of  certain  work  in  which  h^ 
and  the  owner  are  both  interested:*® 

94.  Unguarded  Gearings  Shafting  and  Other  Machinery. — ^A  ques- 
tion that  has  often  been  uader  judicial  consideration  is  whether  an 
employer  owes  to  his  employees  any  duty  to  box,  fence,  or  guard  the 
appliances  and  machinery  in  the  vicinity  of  which  the  work  is  done.** 
The  rule  formerly  was  generally  recognized,  and  is  supported  by  some 
recent' decisions,  that  the  employer  is  in  the  absence  of  statute  under 
no  obligation  to  his  employees  to  affix  guards  to  gearing,  shafting 
and  other  dangerous  moving  parts  of  machinery.*®  No  doubt  the 
guarding  of  some  appliances  is  unnecessary  and  impracticable,  the 
danger  being  obvious  and  avoidable  by  employees;  ^  but  public  policy 
in  respect  of  such  matters  has  in  recent  times  undergone  a  very  de- 
cided change,  and  the  tendency  now  is  to  hold  the  employer  negli- 
gent in  failing  to  guard  all  dangerous  appliances ;  *  especially  is  this 

18.  McCalUon  v.  Missouri  Pac.  R.  211  U.  S.  459,  29  S.  Ct.  136,  53  V.  S. 
Co.,  74  Kan.  785,  88  Pac.  50,  9  L.R.A.  (L.  ed.)  281,  affirming  25  App.  Cas. 
(N.S.)    866;  Wilson  v.  VaUev  Imp.    (D.  C.)  392. 

Co.,  69  W.  Va.  778,  73  S.  E.  64,  Ann.  Note:  17  Ann.  Cas.  1105. 

Cas.  1913B  791,  45  L.R.A.(N.S.)  271  2.  Quinn  v.  Electric  Laundry  Co., 

and  note.  155  Cal.  500,  101  Pac.  794,  17  Ann. 

Note :  41  L.R.A.  100.  Cas.    1100;    Wilson    v.    Willimantic 

See  supra,  par.  90.  Linen  Co.,  50  Conn.  433,  47  Am.  Rep. 

19.  See  infra,  par.  158.  653;    Buehner   v.   Creamery   Package 
Duty  of  master  to   guard   against  Mfg.  Co.,  124  la.  445,  100  N.  W.  345, 

employee's  hair  being  caught  in  ma-  104  A.  S.  R.  354;  Flynn  v.  Prince,  etc., 

chinery-.    27  L.R.A.(N.S.)  972  note.  Co.,  198  Mass.  224,  84  N.  E.  321,  17 

20.  Podvin  v.  Pepperell  Mfg.  Co.,  L.R.A.(N.S.)  568;  Perry  v.  Tozer,  90 
104  Me.  561,  72  Atl.  618,  129  A.  S.  Minn.  431,  97  N.  W.  137,.  101  A.  S. 
R.  411;  Saxe  v.  Walworth  Mfg.  Co.,  R.  416;  Kirwan  v.  American  Litho- 
191  Mass.  338,  77  N.  E.  883, 114  A.  S.  graphic  Co.,  197  N.  Y.  413,  90  N.  E. 
R.  613;  Reese  v.  Hershey,  163  Pa.  St.  945, 18  Ann.  Cas.  650,  27  L.R.A.(N.S.) 
253,  29  Atl.  907,  43  A.  S.  R.  795.  972;  Nadau  v.  White  River  Lumber 

Note :  18  Ann.  Cas.  652.  Co.,  76  Wis.  120,  43  N.  W.  1135,  20 

1.  Schoultz   V.    Eckardt   Mfg.    Co.,  A.  S.  R.  29;  Houg  v.  Girard  Lumber 

112  La.  568,  36  So.  593,  104  A.  S.  R.  Co,,  144  Wis.  337,  129  N.  W.  633,  110 

452;  Glockner  v.  Hard^food  Mfg.  Co.,  A.  S.  R.  1012. 

109  Minn.  30,  122  N.  W.  465,  123  N.  Notes:    44   L.R.A.    68;    16    L.R.A. 

W.  807,  18  Ann.  Cas.  130  and  note.  (N.S.)  140;  18  Ann.  Cas.  653. 

See  infra,  par.  136,  158.  Whether  a  failure  to  guard  is  negli- 

Laundiy  mangle.    Butler  v.  Frazee,  gence   is    a   question    for    the    jury. 
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noticeable  iu  the  rulings  of  the  late  cases.*  And,  of  course,  if  it  can 
be  shown  that  an  injured  employee  was  not  informed  of  or  did  not 
appreciate  tlie  danger  of  the  unguarded  appliance,  it  is  not  to  be 
supposed  that  a  recovery  will  be  denied  in  any  jurisdiction.*  In  some 
states  statutes  requiring  all  saws^  gears,  shs^tings,  and  machinery 
generally  to  be  guarded  have  been  in  force  for  some  time.*  Judicial 
policy  opposed  such  enactments  in  some  instances,  and  the  statutes 
were  virtually  repealed  by  the  decisions,*  but  the  more  recent  rulings 
recognize  a  nonperformance  of  the  statutory  duty  as  negligence  on 
the  part  of  the  employer.^  Nor  may  the  employer  exonerate  himself 
by  appointing  another  person  to  perform  the  duty.*  A  failure  to 
comply  with  the  statute  is  not  excused  by  the  fact  that  the  offending 
appliance  is  not  manufactured  with  a  guard,  or  that  guards  are  not 
supplied  by  other  employers.*     The  obligation  to  guard  exists  in 

Strickland  v.  Capital  City  Mills,  74  Ornamental  Iron  Works,  107  Minn.  17, 

S.  C.  16,  54  S.  E.  220,  7  L.R.A.(N.S.)  119  N.  W.  483,  131  A.  S.  R.  433,  28 

426.  L.R.A.(N.S.)  332. 

Note :  98  A.  S.  R.  299.  6.  Wynkoop  v.  Ludlow  Valve  Mfg. 

3.  riynn  v.  Prince,  etc.,  Co.,  198  Co.,  196  N.  Y.  324^  89  N.  E.  827,  30 
Mass.  224,  84  N.  E,  321,  17  L.R.A.  L.R.A.(N.S.)  36. 

(N.S.)  568;  Brooks  v.  De  Soto  Oil  Co.,  Note:  18  Ann.  Cas.  655. 

100  Miss.  849,  57  So.  228,  Ann.  Cas.  7.  Monteith  v.  Kokomo  Wood  Enam- 

1914A  656  and  note.  eling  Co.,  159  Ind.  149,  64  N.  E.  610, 

4.  Mastin  v.  Levagood,  47.  Kan.  36,  58  L.R.A.  944;  Christianson  v.  North* 
27Pac.  122,  27  A.  S.  R.  277;  American  western  Compo-Board  Co.,  83  Minn. 
Tobacco  Co.  v.  Strickling,  88  Md.  500,  25,  85  N.  W.  826,  85  A.  S.  R.  440 ; 
41  Atl.  1083,  69  L.R.A.  909;  Reese  v.  McGinty  v.  Waterman,  93  Minn.  242, 
Hershey,  163  Pa.  St.  253,  29  Atl.  907,  101  N.  W.  300,  3  Ann.  Cas.  39 ;  Col- 
43  A.  S.  R.  795.     See  supra,  par.  62.  lopy  v.  Atwood,  105  Minn.  80,  117  N. 

5.  Streeter  v.  Western  Wheeled  W.  238,  18  L.R.A.  (N.S.)  593;  David- 
Scraper  Co.,  254  111.  244,  98  N.  E.  son  v.  Flour  Citv  Ornamental  Iron 
541,  Ann.  Cas.  1913C  204,  41  L.R.A.  Works,  107  Minn."  17,  119  N.  W.  483, 
(N.S.)  628;  Wynkoop  V.Ludlow  Valve  131  A.  S.  R.  433,  28  L.R.A.(N.S.) 
Mfg.  Co.,  196  N.  Y.  324,  89  N.  E.  827,  332 ;  Rase  v.  Minneapolis,  etc.,  R.  Co., 
30L.R.A.(N.S.)  36;HiUv.  Saugested,  107  Minn.  260,  120  N.  W,  360,  21 
53  Ore.  178,  98  Pao.  524,  22  L.R.A.  L.R.A.(N.S.)  138;  Kanz  v.  J.  Neils 
(N.S.)  634;  Barclay  v.  Puget  Sound  Lumber  Co.,  114  Minn.  466, 131  N.  W. 
Lumber  Co.,  48  Wash.  241,  93  Pac.  643,  36  L.R.A.(N.S.)  269  and  note; 
430,  16  L.R.A. (N.S.)  140;  West  v.  Kirwan  v.  American  Lithographic  Co., 
Bayfield  Mill  Co.,  144  Wis.  106,  128  197  N.  Y.  413,  90  N.  E.  945,  18  Ann. 
N.  W.  992,45L.R.A.(N.S.)  134;  Chap-  Cas.  650,  27  L.R.A.(N,S.)  972;  Houg 
man  v.  Pieehowski,  153  Wis.  356,  141  v.  Girard  Lumber  Co.,  144  Wis.  337, 
N.  W.  259,  45  L.R.A.(N.S.)  687  and  129  N.  W.  633,  140  A,  S.  R.  1012. 
note.  Notes:  9  L.R.A. (N.S.)  381;  13  Ann. 

Appliances  which  statute  requires  to  (-u:^.  37;  Ann.  Cas.  1913C  127;  Ann. 

be    guarded.      Wynkoop    v.    Ludlow  Cas.  1914A  661. 

Valve  Mfg.  Co.,  196  N.  Y.  324,  89  N.  See  supra,  par.  64. 

E.  827,  30  L.R.A.(N.S.)  36.  8.  Note:  17  L.R.A.(N.S.)  568.    See 

Note:  30  L.R.A. (N.S.)  37.              ^  infra,  par.  206^213. 

Emery  wheels  are  machinery  within  9.  CoUopy  v.  Atwood,  105  Minn.  80, . 

the  statute.     Davidson  v.  Flour  City  117  N.  W.  238,  18  L.R.A.(N.S.)  593. 
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behalf  of  iha  employees  of  aa  independent  eontractor,*^  birt  not  to 
an  employee  whose  duties  do  not  bring  him  into  the  vicinity  of  tlie 
applianee.^^  To  comply  with  the  requirement  of  furnishing  guards 
the  employer  must  pirovide  them  as  reasonable  prudence,  obser* 
vation/and  ease  fi\igge6t  and  dictate;  ^^  and  he  must  see  to  it  that  the 
guards  provided  are  maintained  in  efficient  condition.*' 

95.  Place  of  Working  Generally. — ^Although  the  doctrine  has  met 
with  some  opposition/*  the  courts  have  generally  held  that  an  em- 
ployer owes  to  his  employees  a  duty  to  make  safe  the  place  where  they 
are  required  to  perform  their  services,  failing  in  which  he  rendem 
himself  liable  to  an  employee  who  may  sustain  injuries  as  the  proxi- 
mate result  of  his  neglect.^*    In  this  respect  as  in  others  the  employer 

10.  KanjB  V.  J.  Neils  Lumber  Co.,  Colo.  639,  S6  Pac.  749,  9  Ann.  Cas. 
114  Minn.  466,  131  N.  W.  643,  36  994  and  note ;  Williams  v  Sleepy  Hoi- 
L.R.A.(N.S.)  269  and  note.  See  In-  low  Min.  Co.,  37  Colo.  62,  86  Pao. 
DEPENDENT  CONTRACTORS,  vol.  14,  pp.  337,  11  Ann.  Cas.  Ill,  7  L.R.A.(N.S.) 
104-105.  1170 ;  Gregoric  v.  Percy-La  Salle  Min- 

11.  Stodden  v.  Anderson,  etc.,  Mfp:.  ing,  etc.,  Co.,  52  Colo.  495,  122  Pac. 
Co.,  138  la.  398,  116  N.  W.  116,  16  786,  Ann.  Cas.  1913E  1030;  McEUigott 
L.R.A.(N.S.)  614.    See  supra,  p&r.  86.  v.  Randolph,  61   Conn.  157,  22  Atl. 

12.  Christianson  v.  NortJi western  1j004,  29  A.  S.  R.  181;  Gheeney  v. 
Corapo-Board  Co.,  83  Minn.  25,  85  Ocean  Steamship  Co.,  92  Ga.  726,  19 
K  W.  826,  85  A.  S.  R.  440;  Barclay  S.  E.  33,  44  A.  S.  R.  113;  Morris  v. 
V.  Puget  Sound  Lumber  Co.,  48  Wash.  Malone,  200  III.  132,  65  N.  E.  704, 
241,  93Pac.430, 16L.R.A.(N.S.)  140;  93  A.  S.  R.  180;  Keefe  v.  Armour, 
West  V.  Bavfield  Mill  Co.,  144  Wis.  258  111.  28,  101  N.  E.  252,  Ann. 
106,  128  N.'W.  992,  45  L.R.A.(N.S.)  Cas.  1914B  188;  Louisville,  etc.,  R. 
134  Co.  V.  Buck,  116  Ind.  566,  19  N.  E. 

Although  the  master  is  not  generally  463,  9  A.  S.  R.  883,  2  L.R.A.  520; 

required  to  furnish  a  guard,  yet,  if  he  Barto  v.  Iowa  Tel.  Co.,  126  Ta.  241, 

does  furnish  one,  there  is  a  duty  east  101  N.  W.  876,  106  A.   S.  R.   347; 

upon  him  to  see  that  it  is  j)roperly  Miller  v.  White  Bronze  Monument  Co., 

adjusted.     Quinn  v.  Electric  Laundry  141  la,  701,  118  N.  W.  518,  18  Ann. 

Co.,  155  Cal.  500,  101  Pac.  794,  17  Cas.  957;  Parkinson  Sugar  Co.  v.  Ri- 

Ann.  Cas.  1100  and  note.  ley,  50  Kan.  401,   31  Pac.   1090,  34 

13.  Benner  v.  Wallace  Lumber,  etc.,  A.  S.  R.  123;  Mcintosh  v.  Standard 
Co.,  55  Wash.  679,  105  Pac.  145,  45  Oil  Co.,  89  Kan.  289,  131  Pac.  151, 
L.R.A.(N.S.)  128  and  note.  Ann.  Cas.  1914D  112,  47  L.R.A.(N.S.) 

14.  Haskell,  etc.,  Car  Co.  v.  Przezd-  730 ;  Lewis  v.  Taylor  Coal  Co.,  112 
ziankowski,  170  Ind.  1,  83  N.  E.  626,  Ky.  845,  66  S.  W.  1044,  57  L.R.A. 
127  A.  S.  R.  352, 14  L.R.A.(N.S.)  972-,  447;  Tradewater  Coal  Co.  v.  Johnson, 
Robinson  v.  St.  Johnsbury,  etc.,  Co.,  72  S.  W.  274,  24  Ky.  L.  Rep.  1777, 
SO  Vt.  129,  66  Atl.  814,  12  Ann.  Cas.  61  L.R.A.  161;  Buzzel  v.  Laconia  Mfg. 
1060,  9  L.R.A.(N.S.)  1249.  Co.,  48  Me,  113,  77  Am.  Dec.  212  and 

16.  Western  Electric  Co.  t.  Hansel-  note;   Sawyer  v.  Rumford  Falls  Pa- 

mann,  136  Fed.  564,  69  C.  C.  A.  346,  per  Co.,  90  Me.  354,  38  Atl.  318,  60 

70  L.R.A.  765;  American  Bridge  Co.  A.  S.  R.  260;  Bowden  v.  Derby,  97 

V.  Seeds,  144  Fed.  605,  75  C.  C.  A.  Me.  536,  55  Atl.  417,  94  A.  S.  R.  5.16, 

407,  11  L.R.A.(N.S.)  1041;  Elledge  v.  63  L.R.A.  223;  Home  v.  Ft.  Halifax 

National  City,  etc.,  Ry.  Co.,  100  Cal.  Power  Co.,  106  Me.  78,  76  Atl.  300, 

382,  34  Pac.  725,  38  A.   S.  R.  290;  138  A.  8.  R.  332;  Holden  v.  Fitehburg 

Denver,  etc.,  R.  Co.  v.  Burchard,  35  R.  Co.,  120  Mass.  268,  37  Am.  Rep. 
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is  not  liable  as  an  insurer,  but  is  bound  only  to  the  exercise  of  ordinary 
or  reasonable  care/*  the  degree  depending  upon  the  dangers  attending 
the  employment,*'  and  the  standard  being  the  care  exercised  by 
prudent  employers  under  similar  circumstances.*®  This  duty  of  the 
employer  is  affirmative  and  continuing,^*  and  it  cannot  be  delegated 
to  another  so  as  to  relieve  the  employer  of  liability  in  case  of  nonper- 

343 ;  Keith  v.  Granite  Mills,  126  Mass.  70  A.  S.  R.  932 ;  Tazdsewski  v.  Bar- 

90,  30  Am.  Rep.  666;   Spaulding  v.  ker,  131  Wis.  494,  111  N.  W.  689, 120 

Forbes  Lith.  Mfg.  Co.,  171  Mass.  271,  A.  S.  R.  1059 ;  Knudsen  v.  La  Crosse 

50  N.  E.  543,  68  A.  S.  R.  424;  Burke  Stone  Co.,  145  Wis.  394,  130  N.  W. 

V.  Hodge,  211  Mass.  156,  97  N.  E.  920,-  519,  33  L.R.A.(N.S.)   223. 

Ann.  Cas.  1913B  381;  Smith  v.  Penin-  Notes:  92  Am.  Dec.  217;  75  A.  S. 

sular   Car  Works,  60  Mich.   501,  27  R.  593;  97  A.  S.  R.  885;  26  L.R.A. 

N.  W.  662,  1  A.  S.  R.  542;  Viou  v.  524;  41  L.R.A.  60;  25  L.R.A.(N.S.) 

Brooks-Scanlon  Lumber  Co.,  99  Minn.  321;  28  L.R.A.(N.S.)  1267;  46  L.R.A. 

97,  108  N.  W.  891,  9  Ann.  Cas.  318;  (N.S.)  769;  21  Ann.  Cas.  764;  Ann. 

Chandler  v.  Kansas  City,  Missouri  Gas  Cas.  1913C  126. 

Co.,  174  Mo.  321,  73  S.  W.  502,  97  See  infra,  par.  101. 

A.  S.  R.  570,  62  L.R.A.  474;  Clark  16.  Little    Rock,    etc.,  Ry.     Co.    v. 

V.  Union  Iron,  etc.,  Co.,  234  Mo.  436,  Leverett,  48  Ark.  333,  3  S.  W.  60,  3 

137  S.  W.  577,  45  L.R.A.(N.S.)  295  A.  S.  R,  230;  Ford  v.  Tremont  Lum- 

and  note;  Olson  v.  Nebraska  Tel.  Co.,  ber  Co.,  123  La.  742,  49  So.  492,  131 

85  Neb.  331,  123  N,  W.  422,  133  A.  A.  S.  R.  370,  22  L.RA..(N.S.)   917; 

S.  R.  660 ;  Saunders  v.  Eastern  Hy-  Dayharsh  v.  Hannibal,  etc.,  R.  Co.,  103 

draulic  Pressed  Brick  Co.,  63  N.  J.  Mo.  570,  15  S.  W.  554,  23  A.  S.  R. 

L.  554,  44  Atl.  630,  76  A.  S.  R.  222;  900;  Cincinnati,  etc.,  R.  Co.  v.  Frye, 

Bums   V.   Delaware,   etc.,    Telegraph,  80  Ohio  St.  289,  88  N.  E.  642,  131  A. 

etc.,  Co.,  70  N.  J.  L.  745,  59  Atl.  220,  S.  R.  709 ;  Anderson  v.  Bennett,  16 

592,     67     L.R.A.     956;     Citrone     v.  Ore.  515,  19  Pac.  765,  8  A.  S.  R.  311; 

O'Rourke  Engineering  Const.  Co.,  188  Johnson  v.  Ashland  First  Nat.  Bank, 

N.  Y.  339,  80  N.  E.  1092,  19  L.R.A.  79  Wis.  414,  48  N.  W.  712,  24  A.  S. 

(N.S.)  340;  Lewis  v.  Seifert,  116  Pa.  R.  722.    See  supra,  par.  60. 

St.  628,  11  Atl.  514,  2  A.  S.  R.  631;  17.  Arkansas  Smokeless  Coal  Co.  v. 

Schow  V.  McCloskey,   102   Tex.   129,  Pippins,  &2  Ark.  138,  122  S.  W.  113, 

113  S.  W.  739,  20  Ann.  Cas.  1  and  19  Ann.  Cas.  861;  Szymanski  v.  Blu- 

note;   Brown   v.   People's   Gas   Light  menthal,  4  Penn.  (Del.)  611,  56  Atl. 

Co.,  81  Vt.  477,  71  AU.  204,  22  L.R.A.  674, 103  A.  S.  R.  132.    See  supra,  par. 

(N.S.)  738;  Marshal  v.  Dalton  Paper  61. 

Mills,   82   Vt.   489,   74   Atl.    108,   24  18.  Chicago,  etc.,  R.  Co.  v.  Moore, 

L.R.A.(N.S.)    128;    Hilgar   v.   Walla  166  Fed.  663,  92   C.   C.  A.  357,  23 

Walla,  50  Wash.  470,  97  Pac.  498,  19  L.R.A. (N.S.)  962;  D.  H.  Davis  Coal 

L.R.A.(N.S.)   367;   Feroglio  v.  Paul-  Co.  v.  Polland,  158  Ind.  607,  62  N. 

sen,  73  Wash.  417,  131  Pac.  1163,  46  E.  492,  92  A.  S.  R.  319;  Downey  v. 

L.R.A.(N.S,)    629;    Nadau   v.   White  Gemini  Min.  Co.,  24  Utah  431,  68  Pac. 

River  Lumber  Co.,  76  Wis.  120,  43  414,  92  A.  S.  R.  798;  Harris  v.  Ogden 

N.  W.  1135,  20  A.  S.  R.  29;  Sweet  Steam  Laundry  Co.,  39  Utah  436,  117 

V.  Ohio  Coal  Co.,  78  Wis.  127,  47  N.  Pac.  700,  Ann.  Cas,  1913E  96;  Knud- 

W.  182,  9  L.R.A.  861 ;  Meier  v.  Mor-  sen  v.  La  Crosse  Stone  Co.,  145  Wis. 

gan,  82  Wis.  289,  52  N.  W.  174,  33  394,  130  N.  W.  519,  33  L.R.A.(N.S.) 

A.  S.  R.  39 ;  McMahon  v.  Ida  Mining  223.    See  supra,  par.  61. 

Co.,  95  Wis.  308,  70  N.  W.  478,  60  19.  Barto  v.  Iowa  Tel.  Co.,  126  la. 

-A.  S.  R.  117;  Portance  v.  Lehigh  Val.  241,  101  N.  W.  876,  106  A.  S.  R.  347. 

Coal  Co.,  101  Wis.  574,  77  N.  W.  875,  Note :  75  A.  S.  R.  593. 
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forinance.*^  The  dangers  to  which  the  employer's  duty  extends  are 
all  such  as  are  latent  and  concealed,^  and  hence  beyond  the  knowl- 
edge of  the  employee.*  To  discover  such  dangers  the  employer  must 
make  proper  tests  and  inspections,*  and  after  ascertaining  their 
existence  he  must  as  a  rule  give  the  employee  warning  thereof.*  The 
employee  may  assume  that  the  employer  has  discharged  this  duty,* 
aiMi  no  obligation  rests  upon  him  to  make  inspections  with  a  view  to 
discovering  latent  perils.*  Whether  in  any  particular  case  the  em* 
ployer  has  discharged  his  duty  in  this  respect  is  ordinarily  a  question 
for  the  jury's  determination.' 

96.  Premises  to  Be  Rendered  Safe. — An  exception  to  the  rule 
requiring  the  employer  to  make  safe  the  place  where  his  employees 
are  at  work  is  said  to  exist  where  the  conditions  of  the  place  are  con* 
stantly  changing  as  the  work  progresses ;  *  and  it  is  obvious  that  the 
rule  can  have  only  a  modified  application,  if  indeed  any  at  all,  where 
the  employee  is  required  to  make  the  place  safe  or  is  engaged  in  put- 
ting it  in  proper  repair.*    Nor  does  the  rule  of  care  extend  ordinarily  to 

20.  Thomas  v.  Wisconsin  Cent.  R.  L.R.A.(N.S.)  348;  Metallic  Gold  Min. 

Co.,  108  Minn.  485,  122  N.  W.  456,  Co.  r.  Watson,  51  Colo.  278,  117  Pac. 

23     LJl.A.(N.S.)     954;     Citrone     t,  609,  Ann.  Cas.  L913A  1276 j  Citrone 

O^Rourke  Engineering  Const.  Co.,  188  v.  O'Rourke  Engineering  Const.   Co., 

N.  Y.  339,  80  N.  E.  1092,  19  L.R.A.  188   N.   Y.   339,  80  N.   E.   1092,   19 

(N.S.)  340;  Anderson  v.  Bennett,  16  L.R.A.(N.S.)   340;  Russell  v.  Lehigli 

Ore.  515,  19  Pac.  765,  8  A.  S.  R.  311.  Val.  R.  Co.,  188  N.  Y.  344,  81  N,  E. 

See  infra,  par.  206-213.  122,  19  L.R.A.(N.S.)   344  and  note; 

1.  Williams  v.  Sleepy  Hollow  Min.  Consolidated  Coal,  etc.,  Co.  v.  Clay, 
Co.,  37  Colo,  62,  86  Pac.  337,  11  Ann.  51  Ohio  St.  542,  38  N.  E.  610,  25 
Cas.  Ill,  7  L.R.A.(N.S.)  1170;  Saun=  L.R.A.  848;  Knudsen  v.  La  Crosse 
ders  V.  Eastern  Hydraulic  Pressed  Stone  Co.,  145  Wis.  394,  130  N.  W. 
Brick  Co.,  63  N.  J.  L.  554,  44  Atl.  519,  33  L.R.A. (N.S.)  223.  Compare 
630,  76  A.  S.  R.  222;  McMahon  v.  Superior  Coal,  etc.,  Co.  v.  Kaiser,  229 
Ida  Mining  Co.,  95  Wis.  308,  70  N.  111.  29,  82  N.  E.  239,  120  A.  S.  R.  233. 
W.  478,  60  A.  S.  R.  117.  Note:  28  L.R.A. (N.S.)  1267. 

2.  Hume  v.  Ft.  Halifax  Power  Co.,  For  example,  the  rule  does  not  ap- 
106  Me.  78,  75  Atl.  300,  138  A.  S.  R.  ply  to  a  place  at  which  railroad  em- 
332.     See  supra,  par.  62.  ployeea  are   engaged  in   clearing  the 

3.  Note :  Ann.  Cas.  1913B  1129.  See  tracks  of  dehris  from  a  landslide.  Ma- 
supra,  par.  73.  loney  v.  Florence,  etc.,  R.  Co.,  39  Colo. 

4.  Hume  v.  Ft.  Halifax  Power  Co.  384,  89  Pac.  649,  121  A.  S.  It  180, 
106  Me.  78,  75  Atl.  300,  138  A.  S.  R  12  Ann.  Cas.  621,  19  L.R.A. (N.S.) 
332.    See  supra,  par.  76.  348  and  note. 

5.  See  infra,  par.  138.  9.  Maloney  v.  Florence,  etc.,  R.  R. 

6.  Note :  Ann.  Cas.  1913B  1129.  Sefl  Co.,  39  Colo.  384,  89  Pac.  649,  121 
infra,  par.  137.  A.  S.  R.  180,  12  Ann.  Cas.  621,  19 

7.  Welch  V.  Carlucci  Stone  Co.,  215  L.R.A. (N.S.)  348;  Bryant  v.  Burling- 
Pa.  St.  34,  64  Atl.  392, 7  Aim.  Cas.  299.  ton,  etc.,  R.  Co.,  66  la.  305,  23  N.  W. 

8.  Westinghouse  v.  Callaghan,  155  678,  55  Am.  Rep.  275;  Uhl  v.  Ohio 
Fed.  397,  83  C.  C.  A.  669,  19  L.R.A.  River  R.  Co.,  56  W.  Va.  494,  49  S. 
(N.S.)  361;  Maloney  v.  Florence,  etc.,  E.  378,  3  Ann.  Cas.  201,  107  A.  S.  R. 
R.  Co.,  39  Colo.  384,  89  Pac.  649,  121  968,  68  L.R.A.  138;  Knudsen  v.  La 
A.  S.  R.  180,  12  Ann.  Cas.  621,  19  Crosse  Stone  Co.,  146  Wis.  394,  130 
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places  of  which  the  employer  has  neither  use,  possession  nqx  control.** 
But  as  a  rule  the  employer  is  required  to  provide  for  the  safety  of  all 
that  portion  of  his  premises  where  his  employees  are  required  to  labor, 
and  such  other  places  thereon  as  they  are  expressly  or  impliedly  invited 
and  permitted  to  use.**  It  is  well  established  that  this  obligation 
extends  to  the  places  of  entrance  to  and  exit  from  the  place  where  the 
work  is  performed.**  And  this  is  the  limit  of  the  employer's  liability; 
if  the  employee  goes  to  other  parts  of  the  premises  for  objects  of  his 
own,  he  is  not  entitled  to  hold  the  employer  responsible  for  injuries 
received  by  him.*' 

97.  Instrumentalities  Made  by  Employees. — The  obligation  of  an 
employer  to  furnish  his  employees  with  safe  appliances  **  and  a  safe 
place  of  work  *^  does  not  impose  upon  him  the  duty  of  supplying 
instrumentalities  in  a  completed  form.**  Where  under  the  terms  of 
the  contract  of  employment  the  employees  are  required  to  construct 
an  instrumentality,  the  employer's  duty  is  discharged  by  furnishing 
suitable  materials  with  which  it  may  be  constructed;  and  he  is  not 
liable  for  an  injury  due  to  a  defect  in  its  construction  or  adjustment*' 
This  frequently  has  been  held  in  the  case  of  scaffolds,  staging,*^  der- 
ricks,**  and  like  instrumentalities. 

98.  Staging,  Scaffolding  or  Similar  Structure. — ^Where  the 
employer  furnishes  to  his  employees  as  a  completed  structure  a  stag- 
ing, scaffolding,  trestle,  or  like  instrumentality,  he  is  und^r  obligation 
to  see  that  it  is  safe  *'  in  accordance  with  the  rule  requiring  him  to 

N.  W.  619,  33  L.R.A.(N.S.)  223.  14.  See  supra,  par.  91. 

Note:  25  L.R.A.(N.S.)  321.  ;   15.  See  supra,  par.  95. 

See  supra,  par.  72.  16.  I<<eishman  v.  Union  IroU  Works, 

10.  Channon  v.  Sanford  Co.,  70  148  Cal.  274,  83  Pac.  30,  113  A.  S. 
Conn.  573,  40  Atl.  4C2,  66  A.  S.  R.  R.  243,  3  L.R.A.(N.S.)  500. 

133,  41  L.R.A.  200.     See  supra,  par.       17.  Leishman  v.  Union  Iron  Works, 

90.  148  Cal.  274,  83  Pac.  30,  113  A.  S. 

11.  Thomas  v.  Wisconsin  Cent.  R.  R.  243,  3  L.R.A.(K.S.)  500;  Beesley 
Co.,  108  Minn.  485,  122  N.  W.  456,  23  v.  Wheeler,  103  Mick  196,  61  N.  W. 
L.R.A.(N.S.)  954;  Morrison  v.  Bur-  658,  27  L.R.A.  266 ;  Dougherty  v.  Mill- 
gess  Sulphite  Fibre  Co.,  70  N.  H.  406,  iken,  163  N.  t.  527,  57  N.  E.  757,  79 
47  Atl.  412,  85  A.  S.  R.  634;  Downey  A.  S.  R.  608. 

V.  Gemini  Min.  Co.,  24  Utah  431,  68  Note :  Ann.  Cas.  1913B  1125. 

Pac.  414,  91  A.  S.  R.  798.  18.  Note:  3  L.R,A.(N.S.)  501.    See 

Note:  5  Ann.  Cas.  713.  infra,  par.  98. 

12.  Virginia  Bridge,  etc.,  Co.  v.  Jor-  19.  Dougherty  v.  Milliken,  163  N. 
dan,  143  Ala.  603,  42  So.  73,  5  Ann.  Y.  527,  57  N.  E.  757,  79  A.  S.  R.  608. 
Cas.  709  and  note;  Gregoric  v.  Percy-  20.  Chicago,  etc.,  R.  Co,  v.  Maroney, 
La  Salle  Mining,  etc.,  Co.,  52  Colo.  170  111.  520,  48  N.  E.  953,  62  A.  S. 
495,  122  Pac.  785,  Ann.  Cas,  1913E  R.  396;  Donahue  v.  Buck,  197  Mass. 
1030;  Chrismer  v.  Bell  Telephone  Co.,  550,  83  N.  E.  1090,  18  L.R.A. (N.S.) 
194  Mo.  189,  92  S.  W.  378,  6  L.R.A.  476;  Haakensen  v.  Burgess  Sulphite 
(N.S.)  492.    See  supra,  par.  89.  Fibre  Co.,  76  N.  H.  443,  83  Atl.  804, 

13.  Kennedy  v.  Chase,  119  Cal.  637,  Ann.  Cas.  1913B  1122 ;  Devlin  v. 
52  Pac.  33,  63  A.  S.  R.  153.  Smity,  89  N.  Y.  470,  42  Am.   Rep, 
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furnish  safe  appliances  *  and  places  of  work  «  And  he  cannot  escape 
liability  by  entrusting  the  performance  of  the  duty  to  another  person.* 
Where,  however,  the  employer  does  not  himself  undertake  to  furnish 
the  instrumentality,  but  instead  merely  supplies  materials  for  its 
construction  and  adaptation  to  the  work  by  the  employees,  a  different 
principle  is  involved.*  If  the  employer  retains  no  supervision  over 
the  erection  of  the  structure,  and  gives  no  direction  in  regard  to  it, 
other  than  to  direct  that  it  be  constructed,  he  is  not  liable  for  an  injury 
due  to  negligence  in  its  construction ;  ^  for  in  such  case  the  fault  must 
be  attributed  to  the  injured  employee  or  his  coworkers.*  If,  however, 
the  employer  fails  to  exercise  rieasonable  care  to  provide  suitable  and 
suflBdent  materials  with  which  to  erect  the  structure,  the  fault  is  his 
own ;  ^  and  if  he  assumes  to  exercise  any  control  or  supervision  as  to 
how  it  shall  be  constructed,  erected  or  adapted  to  the  work>  the  em- 
ployee may  hold  him  liable  for  injuries  received.*  Again,  according 
to  the  modern  view,  if  one  employee  constructs  a  scaffold  for  a  particu- 
lar purpose  of  the  employer,  uses  it  for  that  purpose,  and  then  leaves 
it  standing,  and  the  employer  afterwards  directs  another  employee, 
who  had  no  part  in  its  construction,  to  use  it  for  another  purpose,  the 
employer  adopts  the  scaffold  as  his  own,  and  thereby  guarantees  that 
it  is  a  safe  place  of  work.*  According  to  some  cases  if  the  employer 
procures  a  scaffold  to  be  constructed,  by  a  skilful  and  experienced 
builder,  he  is  not  liable  for  negligence  in  its  construction,*®  the  theory 
being  that  under  such  circumstances  no  duty  of  inspection  or  test 
rests  upon  the  employer.**  By  statute  in  some  jurisdictions  it  has 
been  provided  that  aaie  scaffolding  must  t?e  provided  for  the  use  of 
employees.** 

311;  Studebaker  v.  Shelby  Steel  Tube  See  infra,  par.  193. 

Ca,  226  Pa.  St.  239,  75  Atl.  358,  18  7.  Donahue  v.  Buck,  197  Mass.  550, 

Ann.  Ca«.  QH  and  note.  83  N.  E,  1090,  18  L.R.A.(N.g.)  476; 

Note:  Ann.  Cas.  1913B  1123.  Hoveland  v.  National  Blower  Works, 

See  infra,  par.  158.  134  Wis.  342, 114  N.  W.  795, 14  L.B.A. 

1.  See  aopra,  par.  91.  (N.S.)  1254. 

2.  See  supra,  par,  95,  Notes:  18  Ann.  Cas.  614;  Ann.  Cas. 

3.  Haakensen   v.   Burgess   Sulphite  1913B  1127. 

Fibre  Co.,  76  N.  H.  443,  83  Atl,  804,  8.  Notes:  18  Ann.  Cas.  616;  Ann, 

Ann.  Cas.  1913B  1122.    See  infra,  par.  Cas.  1913B  1129. 

206  et  seq.  9.  Cheatham   v.   Hogan,   50   Wash. 

4.  See  supra,  par.  97.  465,  97  Pac.  499,  22  L.RAl.(N.S.)  951 

5.  Channon  v.  Sanford  Co.,  70  Conn,  and  note. 

573,  40  Atl.  462,  66  A.  S.  R.  133,  41  10.  Note:  18  Ann.  Cas.  617. 

L.B.A.  200;  Cheatham  v.  Hopran,  50  11.  Sfie  aupra,  par.  75. 

Wash.  465,  97  Pac.  49^,  22  L.R.A.  12.  Note:  Ann.  Cas.  1913B  1130. 

(N.S.)  951.  What    are    scaffolds    or    structures 

Notes:  3  L.R.A.(N.S.)  501;  18  Ann,  within  statutes  relating  to  safety  of 

Cas.  613;  Ann.  Cas.  1913B  1125.  scaffolds  in  connection  with  structures. 

6.  Cheatham   v.   Hogan,   50    Wash.  Caddy  v.  Interborough  Rapid  Transit 
465,  97  Pac:  499,  22  L.R.A.(N.S.)  951.  Co.,  195  N.  Y.  415,  88  N.  E.  747,  30 
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99.  MineSy  Quarries  and  Excayations. — The  duties  imposed  upon 
the  employer  by  the  rules  of  the  common  law,  as  set  forth  in  the  fore- 
going pages,  apply  in  all  of  their  general  aspects  to  persons  employed 
in  mines,**  quarries,**  and  excavations.**  A  mining  corporation  is 
not  an  insurer  of  the  safety  of  its  employees,  but  is  bound  to  the 
exercise  of  ordinary  or  reasonable  care  to  preserve  them  from  injury,** 
according  to  some  expressions,  a  higher  degree  of  care  than  other 
employers.^'  Such  a  corporation  is  under  the  obUgation  resting  upon 
employers  generally  to  provide  safe  appliances,^*  and  a  safe  place  in 

L.R.A.(N.S,)  30  and  note.  See  infra,  par.  159,  189. 

13.  Ellsworth  V.  Metheney,  104  Fed.  14.  McCalUon  ▼.  Missouri  Pac  R. 

119,  44  C.  C.  A.  484,  51  L.R.A.  389 j  Co.,  74  Kan.  785,  88  Pac.  50,  9  L.R.A. 

Eureka  Co.  v.  Bass,  81  Ala.  200,  8  (N.S.)   866. 

So.  216,  60  Am.  Rep.  152;  Williams  v.  Note:  28  L.R.A. (N.S.)  1260. 

Sleepy  lioUow  Min.  Co.,  37  Colo.  62,  16.  Griffin  v.  Fredonili  Brick  Co.,  84 

86  Pac.  337,  11  Ann.  Cas.  Ul,  7  Kan,  347,  114  Pa<J.  217,  40  L.R.A. 
L.R.A.(N.S.)  1170;  Jones,  etc.,  Co.  (N.S.)  1088;  Tradewater  Coal  Co.  ▼. 
V.  George,  227  III.  64,  81  N.  E.  4,  10  Johnson,  72  S.  W.  274,  24  Ky.  L.  Rep. 
Ann.  Cas.  286;  Superior  Coal,  etc.,  1777,  61  L.R.A.  161;  Bernheimer  v. 
Co.  V.  Kaiser,  229  lU.  29,  82  N.  E.  Bager,  108  Md.  551,  70  Atl.  91,  129 
239,  120  A.  S.  R.  233;  Aetitus  v.  A.  S.  R.  458;  Kranz  v.  Long  Island 
Spring  Valley  Coal  Co.,  246  111.  32,  R.  Co.,  123  N.  Y.  1,  25  N.  E.  206, 
92   N.   E.   579,   138   A.    S.   R.    221;  20  A.  S.  R,  716. 

Brown  v.  West  Riverside   Coal   Co.,  Notes:  7  Ann.  Cas.  301;  21  Ann. 

143  la.  662,  120  N.  W.  732,  28  L.R.A.  Cas.  708. 

(N.S.)  1260  and  note;  Schmalstieg  v.  16.  Williams  v.  Sleepy  Hollow  Min. 

Leavenworth  Coal  Co.,  65  Kan.  753,  Co.,  37  Colo.  62,  86  Pac.  337,  11  Ann. 

70  Pac.  888,  59  L.R.A.  707:  Trade-  Cas.  Ill,  7  L.R.A.(N.S.)  1170;  Smith 

water  Coal  Co.  v.  Johnson,  72  S.  W.  v.  Oxford  Iron  Co.,  42  N.  J.  L.  467, 

274,  24  Ky.  L.  Rep.  1777,  61  L.R.A.  36  Am.  Rep.  535;  South  West  Imp. 

161 ;  Petaja  v.  Aurora  Iron  Min.  Co.,  Co.  v.  Smith,  85  Va.  306,  7  S.  E,  365, 

106  Mich.  463,  64  N.  W.  335,  66  N.  17  A.  S.  R.  69. 

W.  951,  68  A.  S.  R.  505,  32  L.R.A.  Note:  87  A.  S.  R.  56L 

438;  Trainer  v.  Sphalerite  Min.  Co.,  See  supra,  par.  61. 

243  Mo.  359,  148  S.  W.  70,  Ann.  Cas.  17.  Williams  v.  Sleepy  Hollow  Min. 

1913C  949  and  note;  Wellston  Coal  Co.  Co.,  37  Colo.  62,  86  Pac.  337,  11  Ann. 

V.  Smith,  65  Ohio  St.  70,  61  N.  E.  143,  Cas.  Ill,  7  L.R.A. (N.S.)   1170. 

87  A.  S.  R,  547,  55  L.R.A.  99 ;  Lehigh,  Note :  Ann.  Cas.  1912B  577. 

etc.,  Coal  Co.  v.  Hayes,  128  Pa.  St.  18.  Eureka  Co.  v.  Bass,  81  Ala.  200, 

294,  18  Atl.  387,  15  A.  S.  R.  680,  5  8  So.  216,  60  Am.  Rep.  152;  McCal- 

L.R.A.  441;  La  Follette  Coal,  etc.,  R.  lion  v.  Missouri  Pac  K.  Co.,  74  BLan. 

Co.  v.  Minton,  117  Tenn.  415,  101  S.  785,  88  Pac.  50,  9  L.R.A.(N.S.)  866; 

W.  178,  11  L.R.A.(N.S.)  478;  South  Myers  v.  Hudson  Iron  Co.,  150  Mass. 

West  Imp.  Co.  v.  Smith,  85  Va.  306,  125,  22  N.  E.  631,  15  A.  S.  R.  176; 

7  S.  E.  365,  17  A.  S.  R.  59;  McMillan  Smith  v.  Oxford  Iron  Co.,  42  N.  J. 

V.  North  Star  Mining  Co.,  32  Wash.  L.  467,  36  Am.  Rep.  535;  Bems  v. 

579,  73  Pac.  685,  98  A.  S.  R.  908;  Gaston  Gas  Coal  Co.,  27  W.  Va.  285, 

McKenzie  v.  North  Coast  Colliery  Co.,  55  Am.  Rep.  304. 

55  Wash.  495,  104  Pac.  801,  28  L.R.A.  Notes:  87  A.  S,  R.  660,  568;  Ann. 

(N.S.)  1244.  Cas.  1913C  958. 

Notes:  87  A.  S.  R.  559;  Ann.  Cas.  See  supra,  par.  34  et  seq. 

1912B  577.  In  a  numher  of  cases  it  has  been 
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which  its  emjdoyees  may  waark.?*  But  it  does  not  owe  this  duty  to 
employees  wlw  leave  their  proper  place  and  go  elsewhere  in  the  mine.*^ 
Nor  does  the  safe  place  of  work  rule  apply  where  the  conditions  are 
changing  constantly,  where  the  employee  is  engaged  in  making  the 
place  safe/  or  where  the  miner  is  in  complete  control  of  the  place.' 
The  general  duty  of  inspection  •  applies  to  mining  corporations ;  * 
and. from  the  nature  of  the  businet^s  there  are  special  obligations 
respecting  timbering  *  and  ventilation.*  Instruction  and  caution  must 
be  given  to  youthful  and  inexperienced  employees,'  and  timely  warn- 
ings must  precede  special  and  occasional  dangers.*  The  development 
of  the  common  law  in  respect  of  the  industry  of  mining  has  not 
kept  pace  with  public  opinion  generally,  with  the  result  that  numerous 
statutes  have  been  passed  for  the  protection  of  miners,*  especially  in 
the  matter  of  props,  timbering,**  and  ventilation.** 

held  negligence  to  use  iron  or  steel  233;  Aetitus  v.   Spring  Valley  Coal 

tools  in  tamping  dynamite  or  other  Co.,  246  111.  32,  92  N.  E.  579,  138  A. 

explosives.       Brotzki     v,     Wisconsin  S.  R.  221;  Fredericks  v.  Ft.  Dodge 

Granite  Co.,  142  Wis.  380,  125  N.  W.  Brick,  etc.,  Co.,  151  la.  637,  131  N. 

916,  27  L.BJL.{N.S.)    982  and  note.  W.  766,  48  L.R.A.(N.S.)  925  and  note; 

19.  EUedge  v.  National  City,  etc.,  B.  McKenzie  v.  North  Coast  Colliery  Co., 
Co.,  100  Cal.  282,  34  Pac.  725,  38  55  Wash.  495, 104  Pac.  801,  28  L.R.A. 
A.  S.  R.  290;  Kranz  v.  Long  Island  (N.8.)  1244. 

R.  Co.,  123  N.  Y.  1,  25  N.  E.  206,  Note:  87  A.  S.  R.  566. 

20  A.  S.  B.  716;  Wellston  Coal  Co.  v.  6.  Note:  87  A.  S.  R.  564. 

Smithy  65  Ohio  St.  70,  61  N.  E.  143,  6.  Schmalstieg  v.  Leavenworth  Coal 

87  A.  S.  B.  547,  55  LJI.A-  99;  La  Co.,   65  Kan.   753,  70  Pac.  888,  50 

Follette  Coal,  Iron,  etc.,  Co.  v,  Min-  L.R.A.  707. 

ton,  117  Tenn.  415y  101  S.  W.  178,  Note:  87  A.  S.  R.  564. 

11  L.R.A.(N.S.)  478.  7.  Notes:  87  A.   S.  R.  577;   Ann. 

Note :  87  A,  S.  R.  659,  567.  Cas.  1913C  958.     See  supra,  par.  76 

See  supra,  par.  95  et  seq.  et  seq. 

20.  Ellsworth  v.  Metheney,  104  Fed.  8.  Hendrickson  y.  United  States 
119,  44  C.  C.  A.  484,  51  L.R.A.  389;  Gypsum  Co.,  133  la.  89,  110  N.  W. 
Pioneer,  Min.,  etc.,  Co.  v.  Talley,  152  322,  12  Ann.  Cas.  246,  9  L.R.A.(N.S.) 
Ala.  162,  43  So.  800, 12  L.R.A.(N.S.)  555;  Feroglio  v.  Paulsen,  73  Wash. 
861  and  note.    See  supra,  par.  86,  96.  417,  131  Pac.  1163,  46  L.R.A.(N.S.) 

1.  Smith  V.  North  Jellico  Coal  Co.,   629. 

131  Ky.  196,  144  S.  W.  785,  28  L.R.A.  9.  Monson  v.  La  France  Copper  Co., 

(N.S.)   1266;  Petaja  v.  Aurora  Iron  39  Mont.  50,  101  Pac.  243,  133  A.  S. 

Min.  Co.,  106  Mich.  463,  64  N.  W.  R.  549. 

335,  66  N.  W.  951,  58  A.  S.  R.  505,  Notes:  87  A.  S.  R.  584;  26  L.R.A. 

32  L.R. A.  438 ;  Consolidated  Coal,  etc.,  848. 

Co.  V.  Clay,  51  Ohio  St.  542,  38  N.  E.  10.  Johnson  v.  Mammooth  Vein  Coal 

610,  25  L.R.A.  848.  Co.,  88  Ark.  243,  114  S.  W.  722,  123 

Notes:  87  A.  S.  R.  567;  Ann.  Cas.  S.   W.   1180,   19   L.R.A.(N.S.)    646; 

1912B  579.  D.  H.  Davis  Coal  Co.  v.  Polland,  158 

See  supra,  par,  96.  Ind.  607,  62  N.  E.  492,  92  A,  S.  R. 

2.  Note :  87  A.  S.  R.  566.  319. 

8.  See  supra,  par.  73  et  seq.  Notes:  87  A.  S.  R.  688;  9  L.R.A. 

4.  Superior  Coal,  etc.,  Co.  v.  Kaiser,    (N.S.)   382. 
229  111.  29,  82  N.  E.  239, 120  A.  S.  R.       11.  Note:  87  A.  S.  R.  589. 
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100.  Miscellan^tis  Appliances  and  Places  ef  Work.— It  is  quite 
impracticable  to  attempt  a  cataloguing  of  all  the  instrumentalities 
from  which  injuries  may  result  to  employees  so  as  to  impose  liability 
Mpon  the  employer.  Some  oflFend  more  often  than  othfers  and  of 
these,  for  the  convenience  of  the  investigator,  may  be  enumerated  the 
following:  **  animals,^*  explosives,**  fumes  arising  ft*om  materials 
handled  by  the  employee/*  electricity  *•  and  T^ires  *'  and  rails  charged 
therewith,**  poles  or  standards  for  supporting  wires,**  falling  trees  or 
other  objects,*®  bridges,*  derricks,*  ladders,*  elevators,*  projections 

12.  See  also  the  notes  appearing  in  78  N.  J.  L.  662,  75  Atl  91S,  27  L.R.A. 
the  foregoing  pages.  (N.S.)  1058. 

13.  Nooney  v.  Pacific  Exp.  Co.,  268  19-  Tedford  v.  Los  Angdte  Eieetric 
Fed.  274,  125  C.  C.  A.  474,  h.RJi.  Co.,  134  Cal.  76,  66  Pao.  76,  54  L.R.A. 
1916B  433  and  note;  Arkansas  Smoke-  85;  McGorty  v.  Southern  N'ew  Eng- 
less  Coal  Co.  v.  Pippins,  92  Ark.  138,  land  Tel.  Co.,  69  Conn.  635,  38  Atl. 
122  S.  W.  113,  19  Ahn.  Cas.  861  and  359,  01  A.  8.  R.  62;  Bergin  v.  South- 
note;  Gooding  v.  Chutes  Co.,  155  Cal.  em  New  England  Tel.  Co.,  70  Conn. 
620,  102  Pac.  819,  18  Ajin.  Cas.  671,  54,  38  Atl.  888,  39  L.R.A.  192;  Barto 
23  L,R.A.(N.S.)  1071.  See  infra,  par.  v.  Iowa  Td.  Co.,  126  la.  241,  101  N. 
158.  W.  876,  106  A.  S.  R.  347;  Aaron  v. 

14.  Hcndrickson  v.  United  States  Missouri,  etc.,  Tel.  Co.,  89  Kan.  186, 
Gypsum  Co.,  133  la.  89,  110  N.  W.  ^^1  Pac.  582,  45  L.R.A.(N.S.)  309; 
322,  12  Ann.  Cas.  246,  9  L.R.A.(N.S.)  Ault  v.  Nebraska  Tel  Co.,  82  Neb. 
555;  Brown  v.  West  Riverside  Coal  ^34,  118  N.  W.  73,  130' A.  S.  R.  686; 
Co.,  143  la.  662,  120  N.  W.  732,  28  Willis  v.  Plymouth,  etc.,  Tel.  Exch. 
L.R.A. {N.S.)  1260  and  note;  Trainer  Co.,  75  N.  H.  543,  75  Atl.  877,  30 
V.  Sphalerite  Min.  Co.,  243  Mo.  559,  L.R.A.  (N.S.)  477;  Willis  v.  Plymouth, 
148  S.  W.  70,  Ann.  Cqs.  1913C  949  ^tc,  Tel.  Exch.  Co.,  75  N.  H.  643,  75 
and  note;  Smith  v.  Oxford  Iron  Co.,  Atl.  877,  30  L.R.A.(N.8.)  477;  Mc- 
42  N.  J.  L.  467,  36  Am.  Rep.  535;  ^^i^e  v.  Bell  Telephone  Co.,  167  N. 
McMillan  v.  North  Star  Mining  Co.,  Y.  208,  -60  N.  E.  433,  52  L.R.A.  437; 
32  Wash.  579,  73  Pao.  686,  98  A.  S.  R.  ^^Z^'  ^?}}'^£'''Si^l  l^'l  9?t'c?? 
908;  Brotzki  v.  Wisconsin  Granite  Co.,  X^^^T  '  '  L.R.A.  (N.b.J 
142   Wis.   380,    125   N.    W.    916,   27  '^^^\     oi  r  u  i  /xt  c  ^  .rf/. 

L.R.A. (N.S.)  982  and  note.  ^ote:  ^,  ^'^j\^^^^'^  ^^' 

XT  ^         ^*(    T  T^  *  /XT  «  V    ^^»     -«  °^  infra,  par.  158. 

Notes:    19    L.R.A.(N.S.)    997j    12  20.  Note :  20  Ann.  Cas.  249. 

Ann.  Cas.  248.  X,  Hirsch  v.  Bayne,  112  Minn.  68, 

See  infra,  par.  159.  127  N.  W.  389,  21  Ann.  Cas.  761  and 

16.  Note:  35  L.R.A.(N.S.)   679.  note.    See  infra,  par.  158. 

16.  Western  Union  Teh  Co.  v.  Mc-  2.  Consolidated   St»ne  Co.  v.  Wil- 

Mullen,  58  N.  J.  L.  155,  33  Atl.  384,  Jj"?"^'  26  Ind.  App.  131,  57  N.  E.  558, 

32  LJI.A.  351  and  note.     See  infra,  ^. J^-   f •  -^  278;    Hamlm  y    Lan- 

t>ar  158  quist,  etc.,   Co.,   Ill  Minn.   491,  127 

t^   Tur'i               T     •  •          t:,!    .-.  N.  W.  4P0.20  Apn.  Ca9.  893  and  note. 

17   Myhan    V.    Louisiana    Electric  S.  Sherikkn   v,   Gorham   Mfg.    Co., 

«  ^iu  .^^'  .    «'  ^^.oJ?\,^"^-  ?^'^^  28  R.  I.  256,  66  Atl.  576,  13  L.R.A. 

So.  799, 17  A.  S.  R.  436,  7  L.R.A.  172;  (n.S.)  687  and  note.    See  supra,  par. 

Miner  v.  Franklin  County  Tel.  Co.,  83  74. 

Vt.  311,  75  Atl.  653,  26  L.R.A.(N.S.)  4.  Montgomery  First  Nat.  Bank  v. 

1195-  Chandler,  144  Ala.  286,  39  So.  822, 113 

18.  Cetofonte  v.  Camden  Coke  Co.,  A.  S.  R.  39;  Dellemand  v.  Saalfeldt, 
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from  floor,*  shaftingi*  projecting  ecrewp  in.shafts  4ind  other  moving 
machinery,^  belting  connecting  machinery/  emery  wheels,*  saw  oper- 
ated by  machinery,*®  levers  and  brakes  for  stopping  machinery,** 
and  mimgles  forming  part  of  laundry  equipment** 

101,  Coemploy ^es ;  number^  Competency,  Superintendence. — Tn  the 
0866  of  employments  requiring  numbers  of  workers  to  act  in  concert 
it  is  the  duty  of  the  employer  to  provide  a  sufficient  force  to  accom- 
plish the  work  assigned,  and  if  an  injury  results  to  an  employee  by 
reason  of  insuflBciency  in  the  number  of  his  coworkers  he  is  entitled 
to  maintain  an  action  against  the  employer.**  This  rule,  it  will  be 
observed,  is  merely  an  extension  of  the  fundamental  doctrines  requir- 
ing the  employer  to  provide  his  employees  with  safe  instrumentalities 

175  lU.  310,  61  N.  E.  645,  67  A.  S.  L.RA.(N.S.)   701;  Rodell  v.  Adams, 

R.  214,  48  L.RA.  753;  McGregor  v.  231  Pa.  St.  284,  80  Atl.  253,  Ann.  Cas. 

Reid,  178  in.  464,  53  N.  K.  323,  00  1W2B  1333. 

A.  6.  R.  332;  Sief^d  v.  Txe^,  218  IlL  10.  Rogers  y.  Hiram  J.  AJlen  Lmm- 

569,  75  N.  E.  1Q53,  100  A-  S.  R.  302,  ber  Co.,  129  La.  900,  57  So.  166,  39 

2  L.R.A.(N.S.)  647  and  note;  Fowler  L.R.A.(N.S.)    202;   Coin  v.  Jolm  M. 

Packing  Co.  v.  Enzenperger,  77  Kan.  Talge  Lounge  Co.,  222  Mo.  488,  121 

406,    94   Pao.    995,    15   L.R.A.(N.S.)  S.  W.  1,  17  Ann.  Cas.  888,  26  L.R.A. 

784  and  note;  Oberf^lder  v.  Doran,  (N.S.)  1179. 

26  Neb.  118,  41  N.  W.  1094,  18  A-  Note:  Ann.  Cas.  1913C  126. 

S.  R.  771;  Brennan  v.  Gordon,  118  11.  Note:  21  Ann.  Cas.  1117. 

N.  Y.  489,  23  N.   E.  810,  16  A.   S.  12.  Quinn  v.  Electric  Laundry  Co., 

R.    775,    8    L.R.A.    818;    Yonn^    v.  155  Cal.  500,  101  Pac.  794,  17  Ann. 

Mason  Stable  Co.,  193  N.  Y.  188,  86  Cas.  1100  and  note. 

N.  E.  15, 127  A.  S.  R.  939,  21  L.R.A.  IS.  Cheeney  v.  Ocean  Steamship  Co., 

(N.S.)  692  Bind  note.    See  infra,  par.  92  Qa.  726,  19  S.  E.  33,  44  A.  S.  R. 

158.  113;  Di  Bari  v.  J.  W.  Bishop  Co.,  199 

5.  Young  V.  Snell,  200  Mass.  242,  86  Mass,  254,  85  N.  E.  89,  127  A.  S.  R. 
N.  E.  282,  19  L.R.A.(N.S.)  242  and  497,  17  L.R.A.(N.S.)  773  and  note; 
note.'  See  also  Bumside  v.  Peterson,  Dougherty  t.  Minneapobs  Steel,  etc., 
43  Colo.  382,  96  Pac.  266,  17  L.R.A.  Co.,  110  Minn.  497,  126  N.  W.  136, 
(N.S.)  76*  19  Ann.  Ces.  1043  and  note;  Means 

6.  Kirwan  v.  Aiperican  Lithographic  v.  Carolina  Cent,  B.  Co.,  124  N.  C. 
Co.,  197  N.  Y.  413,  90  N.  E,  945,  IB  674,  32  S.  E.  960,  45  L.R.A.  164; 
Ann.  Cas.  650  and  note^  27  L.R.A.  Allison  Mfg.  Co.  v.  iSl^cCormick,  118 
(N.S.)  972.            '  Pa.  St.  519,  12  Atl.  273,  4  A.  S.  R. 

7.  Note:  48  L.R.A.  96.  613;  Jones  v.  Old  Dominion   Cotton 
S.  Will  V.'  Salmep  Brick,  etc.,  Co.,   Mills,  82  Va.  140,  3  A.  S.  R.  92;  South 

126  La.  627,  52  ^o.  883^  21  Ann.  Cas.  West  Imp.  Co.  v.  Smith,  86  Va.  306, 

91  and  note;  McGarr  v.  National,  etc.,  7  S.  E.  365,  17  A.  S.  R.  59;  Rosin 

Worsted  Mills,  24  R.  I.  4^7,  53  Atl.  v.  Danaher  Lumber  Co.,  63  Wash.  430, 

320,  96  A-  S.  R.  749,  60  L.R.A.  122.  115   Pac.   833,  40   L.R.A.(N.S.)    913 

9.  Saxe  v.  W^iforth  Mfg.  Co,,  191  ^^d  note;  Johnson  v.  Ashland  Water 

Mass.  338,  77  N.  E.  883,  114  A.  S,  R.  Cp.,  71  Wis.  653,  37  N.  W.  823,  5 

613;   Davidson  v.  Flour  City  Oma-  A.  S.  R.  243. 

mental  Iron  Works.  107  Minn.  17,  119       Notes :  92  Am.  Dec.  214 ;  48  L.R.A. 

N.  W.  483, 131  A.  S.  R.  433,  28  KR.A.  392;  21  Ann.  Cas.  769. 
(N.S.)  332;  Brands  y.  St.  Louis  Car       See  infra,  par.  158. 
Co.,  213  Mo.  698,  112  S.  W.  511,  18 
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and  a  safe  place  of  work.**  The  single  fact  of  the  happening  of  an 
accident  which  would  have  been  avoided  had  more  employees  been 
provided  to  perform  the  work  safely  is  not  of  itself  sufficient  to  estab- 
lish negligence  of  the  employer.  It  must  also  appear  that  he  did  not 
exercise  ordinary  or  reasonable  care  and  prudence  in  estimating  the 
number  actually  provided  as  necessary  for  the  particular  work.** 
Again,  the  employer  is  excused  under  some  circumstances  at  least  if 
the  insufficiency  is  due  to  sudden  and  temporary  absence  of  coworkers 
from  duty,**  unless  the  coworker  is  the  representative  of  the  employer 
or  vice  principal.*'  But  the  employer  may  not  escape  liability  on 
the  ground  that  he  appointed  a  competent  representative  to  see  that 
a  sufficient  number  of  employees  was  employed  to  do  the  work.  The 
duty  is  absolute  and  nondelegable.*®  Ordinarily  it  will  be  for  the 
jury  to  determine  from  the  evidence,  under  proper  instructions, 
whether,  in  selecting  the  number,  the  master  has  exercised  ordinary 
and  reasonable  care.**  Analogous  to  the  employee's  right  to  recover 
for  injuries  due  to  insufficiency  in  the  number  of  his  coemployees  is 
the  right  generally  recognized  to  be  compensated  in  case  of  injuries 
due  to  overwork.*®  Accordingly  it  is  held  that  an  employer  who 
keeps  his  employee  continuously  at  work  for  an  undue  number  of 
hours  is  liable  in  damages  for  an  injury  which  the  employee  sustains, 
in  the  ordinary  discliarge  of  his  duty,  in  consequence  of  his  inability, 
from  fatigue  and  exhaustion,  to  use  the  requisite  skill  and  care.*  The 
competency  of  coworkers  is  another  element  in  the  employer's  obliga- 
tion of  care.  While  the  fellow  servant  doctrine  forbids  a  recovery 
for  injuries  due  to  the  "negligence"  of  a  coemployee,*  it  also  pro- 
claims a  right  to  be  compensated  if  it  appears  that  the  coemployee 
was  "incompetent."  •  Where  work  is  complicated  and  dangerous 
the  employer  has  the  additional  duty  of  providing  a  competent  super- 

14.  Di  Bari  v.  J.  W.  Bishop  Co.,  Danaher  Lumber  Co.,  63  Wash.  430, 
199  Mass.  264,  85  N.  E.  89,  127  A.  115  Pac.  833,  40  L.R.A.(N.S.)  913 
S.    R.    497,    17    L.R.A.(N.S.)     773;    and  note. 

Dougherty  v.   Minneapolis,   etc.,   Co.,  Note:  17  L.R.A.(N.S.)  775. 

110  Minn.   497,  126  N.   W.   136,   19  20.  Furlow  v.  United  Oil  Mills,  104 

Ann.  Cas.  1043  and  note.     See  supra,  Ark.  489,  149   S.  W.   69,  45  L.R.A. 

par.  91,  95.  (N.S.)  372  and  note;  Ft.  Wayne,  etc., 

15.  Rosin  7.  Danaher  Lumber  Co.,  Traction  Co.  v.  Crosbie,  169  Ind.  281, 
63  Wash.  430,  115  Pac.  833,  40  L.R.A.  81  N.  E.  474,  14  Ann.  Cas.  117  and 
(N.S.)  913.    See  supra,  par.  60.  note,    13    L.R.A. (N.S.)    1214;    Great 

16.  Note:  17  L.R.A. (N.S.)   774.  Northern  R.  Co.  v.  Couture,  14  Que- 

17.  McElligott  V.  Randolph,  61  bee  K.  B.  316,  7  Ann.  Cas.  190  and 
Conn.  157,  22  Atl.  1094,  29  A.  S.  R.  note. 

181.  1.  Great  Northern  R.  Co.  v.  Couture, 

Note:  17  L.R.A.(N.S.)  774.  14  Quebec  K  B.  316,  7  Ann.  Cas.  190 

18.  See  infra,  par.  211.  and  note. 

19.  Di  Bari  v.  J.  W.  Bishop  Co.,  199  2.  See  infra,  par.  193  et  seq. 
Mass.  254,  85  N.  E.  89,  127  A.  S.  R.  3.  See  infra,  par.  198-205. 
497,  17  L.R.A.(N.S.)    773;   Rosin  v. 
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intendent,*  and  according  to  some  decisions  he  must  see  to  it  that  the 
superintendent  remains  at  his  post.* 

102.  Exposure;  Unfit  Food;  Disease. — According  to  the  earlier  deci- 
sions the  employee  must  look  out  for  himself  in  so  far  as  provision 
for  his  physical  wants  is  concerned,  and  hence  must  protect  himself 
from  cold  and  inclement  weather,  when  incident  to  the  work,  as  best 
he  may.*  Somewhat  similarly  it  has  been  held  that  the  employer  owes 
the  employee  no  duty  of  protection  against  persons  who  threaten 
violence.'  But  public  policy  respecting  the  care  and  protection  of 
workers  has  undergone  a  very  great  change  in  recent  times,  and  mod- 
ern tendencies  are  toward  imposing  a  liability  on  the  employer  to  pro- 
vide food,  clothing,  and  shelter,  if  in  the  course  of  his  employment  the 
employee  is  so  situated  as  to  be  unable  himself  to  provide  for  his 
physical  wants.*  And,  of  course,  if  the  employer  undertakes  to  pro- 
vide for  the  employee  he  will  be  liable  if  he  furnishes  an  unsuitable 
lodging  place  *  or  unfit  food.^^  In  a  number  of  instances  it  has  been 
held  that  liability  may  be  predicated  of  an  exposure  to  disease  of 
which  the  employee  was  uninformed  and  which  might  have  been 
discovered  by  diligence  on  the  paxt  of  the  employer.^^ 

103.  Physicians  or  Surgeons  Selected  to  Treat  Employees. — ^What- 
ever the  liability  of  a  physician  or  surgeon  *'  who  may  be  selected  by 
an  employer  to  treat  professionally  aa  injured  employee,  the  employer, 
may  not  be  held  liable  for  the  malpractice  of  the  person  selected  unless 
it  can  be  shown  that  there  was  negligence  in  the  selection  of  the  par- 
ticular individual.*'  So,  where  a  corporation  undertakes  to  furnish 
medical  or  surgical  treatment  to  employees  it  discharges  the  full 
measure  of  its  duty  when  it  procures  a  surgeon  or  physician  of  reason- 
able skill  and  good  reputation  in  his  profession,  and  is  not  liable  for 
his  negligence.**    But  if  the  employer  for  his  own  purposes  and  ends 

4.  Engelking  v.  Spokane,  59  Wash.  10.  Note:  Ann,  Cas.  1912D  776. 
446,  110  Pac.  25,  29  L.R.A.(N.S.)  481  11.  O'Connor  v.  Armour  Packing 
and  note.  Comjiare  Southern  Indiana  Co.,  158  Fed.  241,  85  C.  C.  A.  459, 
R.  Co.  V.  Harrell,  161  Ind.  689,  68  14  Ann.  Cas.  66, 15  LJt.A.(N.S.)  812; 
N.  E.  262,  63  L.R.A.  460;  Dill  v.  Kliegel  v.  Aitken,  94  Wis.  432,  69  N. 
Marmon,  164  Ind.  507,  73  N.  E.  67,  W.  67,  59  A.  S.  R.  901,  35  L.R;A. 
69  L.R.A.  168.  249. 

5.  Note:  29  L.R.A.(N.S.)  482.  12.  See  Physicians  and  Surgeons. 

6.  King  V.  Interstate  Consol.  R.  Co.,  13.  Big  Stone  Gap  Iron  Co.  v.  Ket- 
23  R.  I.  583,  51  Atl.  301,  70  L.R.A.  ron,  102  Va.  23,  45  S.  E.  740,  102 
924.     As  to  seamen,  see  Shipping.  A.  S.  R.  839;  Guy  v.  Lanark  Fuel  Co., 

7.  Lewis  v.  Taylor  Coal  Co.,  112  Ky.  72  W.  Va.  728,  79  S.  E.  941,  48  L.R.A. 
845,  66  S.  W.  1044,  57  L.RA.  447.  (N.S.)  536. 

8.  Schumaker  v.  St.  Paul,  etc.,  R,  Notes:  4  L.R.A.(N.S.)  66;  40 
Co.,  46  Minn.  39,  48  N.  W.  559,  12  L.R.A.(N.S.)  486. 

L.R.A.  257.  14.  Union  Pac.  R.  Co.  v.  Artist,  60 

Note :  70  L.R.A.  924.  Fed.  365,  19  U.  S.  App.  612,  9  C. 

9.  Collins  V.  Harrison,  25  R.  L  489,  C.  A.  14,  23  L.R.A.  581;  Pittsburprh, 
56  Atl.  678,  64  L.R.A.  156.  etc.,  R.  Co.  v:  Sullivan,  141  Ind.  83, 
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secures  the  attendance  of  a  physician,  the  rule  is  otherwise,*?  A'Telief 
department  supported  by  the  mutual  contributions  of  a  corporation 
and  its  employees,  and  maintained  for  the  sole  purpose  of  giving  relief 
to  the  latter,  is  a  charity,  in  the  administration  of  which  the  only  duty 
.  devolving  upon  the  company  is  to  use  reasonable  care  in  the  selection 
of  physicians  and  surgeons  who  are  reasonably  competent;  and,  having 
exercised  this  duty,  the  company  is  not  responsible  for  their  want 
of  skill. *^  But  according  to  some  courts,  if  an  employer  derives  some 
pecuniary  benefit  from  a  hospital  which  he  maintains  for:  his  em- 
ployees, or  if  he  contracts  for  a  consideration  to  treat  them  when  ill 
or  injured,  he  is  liable  for  the  malpractice  of  a  physician  or  surgeon 
whom  he  employs,  notwithstanding  the  fact  that  he  exercises  due 
care  in  the  selection  of  such  person.*' 

Railroads  and  Street  Railways 

104.  In  General. — ^Railroad  corporations,  like  other  employers,** 
are  not  under  the  rule  of  the  common  law  insurers  of  the  safetv  of 
their  employees. *♦  The  measure  of  the  company's  liability  is  the 
exercise  of  ordinary  or  reasonable  care  to  "protect  trainmen  and  track- 
men from  the  perils  to  which  they  may  be  subjected  in  the  operation 
of  the  road.  Failing  in  this  duty,  it  may  be  held  accountable  by  an 
employee  who  has  suffered  injuries  by  reason  of  the  company's  negli- 

40  N.  E.  138,  50  A.  S.  R.  313,  27  and  nete ;  Wells  v.  Ferry-Baker  Lam- 

L.R.A.  840;  Eigbmy  v.  Union  Pac.  R.  her  Co.,  57  Wash.  658, 107  Pac  869,  29 

Co.,  93  la.  538,  61  N.  W.  1056,  27  L.R.A.(N.S.)  426.    Contra,  Phillips  v. 

L.R.A.  296;  Illinois  Cent.  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  211  Mo.  419,' 

Buchanan,  126  Ky.  288,  103   S.  W.  Ill  S.  W.  109,  124  A.  S.  R.  786,  14 

272,  11  L.R.A.(N.S.)   711;   Quinn  v.  Ann.  Cas.  742,  17  L.R.A.(N.S.)  1167. 

Kansas  City,  etc.,  R.  Co.,  94  Tenn.  713,  See  supra,  par.  68. 
30  S.  W.  1036,  45  A.  S.  R.  767,  28       17.  Sawdey  v.  Spokane  Falls,  etc, 

L.R.A.  652;  Richardponv.  Carbon  Hill  R.  Co.,  30  Wash.  3^,  70  Pac.  972, 

Coal  Co.,  6  Wash.  52,  32  Pac.  1012,  94  A.  S.  R.  880,  explaining  Richardson 

20  L.R.A.  338.  v.  Carbon  Hill  Coal  Co.,  6  Wash.  52, 

Note :  14  Ann.  Cas.  749.  32  Pac.  1012,  20  L.R. A.  338, 10  Wash. 

15.  Jones    v.    Tri-State    Telephone,  648,   39  Pac.  95,  18  Wash.  368,  51 
etc.,  Co.,  118  Minn.  217,  136  N.  W.  Pac.  402,  1046. 

741,  40  L.R.A.(N.S.)    485  and  note.       Note:  14  Ann.  Cas.  749. 

16.  Union  Pac.  R.  Co.  v.  Artist,  60       18.  See-  supra,  par.  60. 

Fed.  365,  19  U.  S.  App.  612,  9  C.  19.  Louisville,  etc,  R.  Co.  v.  Stutts, 
C.  A.  14,  23  L.R.A.  581;  Eighmy  v  105  Ala.  368,  17  So.  29,  53  A.  S.  R. 
Union  Pac.  R.  Co.,  93  la.  538,  61  N.  127;  Little  Rock,  etc,  R.  Co.  v.  Eu- 
W.  1056,  27  L.R.A.  296 ;  Illinois  Cent,  banks,  48  Ark.  460,  3  S.  W.  808,  3 
R.  Co.  V.  Buchanan,  126  Ky.  288,  103  A.  S.  R.  245;  Brann  v.  Chicago,  etc., 
S.  W.  272,  11  L.R.A.(N.S.)  711;  Sa-  R.  Co.,  53  la.  595,  6  N.  W.  5,  36  Am. 
yona  Nations  t.  Ludington,  etc.,  Lum-  R^.  243;  Jones  v,  Chicago,  etc,  R. 
her  Co.,  133  La.  657,  63  So.  257,  48  Co.,  80  Minn.  488,  83  N.  W,  446,  49 
L.R.A.(N.S.)  531  and  note;  Texas  L.R.A.  640. 
Cent.  R.  Co.  v.  Zumwalt,  103  Tex.  603,  Note:  4  Ann.  Cas.  763. 
132  S.  W.  113,  30  L.R.A.(N.S.)  1206 
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gence.**  No  obligation,  however,  rests  on  a  railroad  to  take  precautions 
against  every  possible  danger ;  *  it  may  depend  upon  the  employee  to 
avoid  such  perils  as  are  open  and  obvious.*  But  if  the  company  have 
superior  knotvledge  of  dangers  to  which  its  employees  are  subjected 
it  may  as  a  rule  be  held  liable  for  injuries  attributable  thereto.'  The 
degree  of  care  to  which  employers  generally  are  bound  is  said  to 
depend  upon  the  character  of  the  danger  to  be  guarded  against.*  Cer- 
tain it  is  that  few  if  any  employments  are  attended  with  as  great 
danger  as  the  operation  of  trains  on  American  railroads,*  the  mortality 

i 
* 

The  eoihpany's  duty  is  not  that  owed  L.R.A.  384;  Ke^an  v.  Western  B. 
to  the  public,  Trftris  v.  Kauaas  City,  Corp.,  8  N.  F.  175,  ^  Am.  Dee.  476; 
etc.,  E.  Co,,  119  La.  489,  44  So.  274,  Fredenburg  v.  Northern  Cent.  R.  Co., 
121  A.  S.  R.  526,  10  L.R.A.(N.S.)  114  N.  Y.  682,  21  N.  E.  1049,  11  A. 
1189.  S.  R.  697;  Farris  v.  Southern  R.  Co., 

20.  St.  Louis,  etc.,  R.  Co.  v.  Sutton,  151  N.  C.  488,  66  S.  E.  457,^  40  L.R.A. 
169  Ala.  389,  55  So.  989,  Ann.  Cas.  (N.S.)  1115;  Mad  River,  etc.,  R.  Co. 
1912B  366;  Little  Rock,  etc.,  R.  Co.  v.  Barber,  5  Ohio  St.  541,  67  Am.  Dec. 
V.  Eubanks,  48  Ark.  460,  3  S.  W.  808,   312;  Pittsburgh,  etc.,  R.  Co.  v.  Sent- 

3  A.  S.  R.  245;  St.  Louis,  etc.,  R.  Co.  meyer,  92  Pa.  St.  276,  37  Am.  Rep. 
V.  Triplett,  64  Ark.  289,  15  S.  W.  831,  684;  Whipple  v.  New  York,  etc.,  R. 
16  S.  W.  266,  11  L.R.A.  773;  Chicago,  Co.,  19  R.  I.  587,  35  Atl.  305,  61  A. 
etc.,  R.  Co.  V.  Murray,  85  Ark.  600, 109  S.  R.  7i96 ;  International,  etc.,  R.  Co. 
S.  W.  549,  16  L,R.A.(N.S.)  984;  Chi-  v.  Keman,  78  Tex.  294,  14  S.  W.  668, 
cago,  etc.,  R.  Co.  v.  Kneirim,  152  111.  22  A.  S.  R.  62,  9  L.R. A.  703 ;  Galves- 
468,  39  N.  E.  324,  43  A.  S.  R.  259;  ton,  etc.,  R.  Co.  v.  Gormley,  91  Tex. 
Cincinnati,  etc.,  R.  Co.  v.  McMuWen,  393,  43  S.  W.  877,  66  A.  S.  R.  894; 
117  Ind.  439,  20  N.  E.  287,  10  A.  S.  Darracott  v.  Chesapeake,  etc.,  R.  Co., 
R.  67 ;  Haskell,  etc.,  Car  Co.  v.  Przez-  83  Va.  288,  2  S.  B.  511,  5  A.  S.  R. 
dziankowski,  170  Ind.  1,  83  N.  E.  626,  266;  Sturgeon  v.  Tacoma  Eastern  R. 
127  A.  S,  R.  352,  14  L.R^.(N.S.)  972  Co.,  48  Wash.  366,  93  Pac.  526,  125 
and  note;  New  York,  etc.,  R.  Co.  v.  A.  S.  R.  934;  Fiannegan  v.  Chesa- 
Hamlin,  170  Ind.  20,  83  N.  E.  343,  peake,  etc.,  R.  Co.,  40  W.  Va.  436,  21 
15  Ann.  Cas.  988;  Brann  v.  Chicago,   S.  E.  1028,  52  A.  S.  R.  «96. 

etc.,  R.  Co.,  53  la.  595,  6  N.  W.  5,  Notes :  6  L.R.A.  75 ;  Ann.  Cas.  1912D 

36  Am.  Rep.  243;  Doyle  v.  Chicago,  345. 

etc.,  R.  Co.,  77  la.  607,  42  N.  W.  555,  1.  Louwville,  etc.,  R.  Co.  v.  Stutts, 

4  L.R.A.  420 ;  Fuller  t.  Tremoiit  Lum-  105  Ala.  368,  17  So.  29,  53  A.  S.  R. 
her  Co.,  114  La.  266,  38  So.  164,  108  127;  Little  Rock,  etc.,  R.  Co.  v.  Eu- 
A.  S.  R.  348;  Griffin  t.  Boston,  eta,  banks,  48  Ark.  460,  3  S.  W.  808,  3 
R.  Co.,  148  Mass,  143,  19  N.  E.  166,  A.  S.  R.  245;  Gutrid^e  v.  Afissouri  Pac. 
12A.  S.R.  526,1  UR. A.  698  and  note;  R.  Co.,  94  Mo.  468,  7  S.  W.  476,  4 
Peterson  v.  Chicago,  etc.,  R.  Co.,  67  A.  S.  R.  392;  Nappa  v.  Erie  R.  Co., 
Mich.  102,  34  N.  W.  260,  11  A.  S.  R.  195  N.  Y.  176,  88  N.  E.  30,  21  L.R.A. 
564;  Ragon  v.  Toledo,  etc.,  R.  Co.,  97  (N.S.)  96. 

Mich.  265,  56  N.  W.  612,  37  A.  S.  B.       2.  See  infra,  par.  135-141. 
336;  Doyle  v.  Toledo,  etc.,  R.  Co.,  127       8.  Gutridge  v.  Missouri  Pac.  R.  Co., 
Mich.  94,  86  N.  W.  524,  89  A.  S.  B.   94  Mo.  468,  7  S.  W.  476,  4  A.  S.  H. 
456,  54  L.R.A.  461;  Crandall  v.  Great  392.    See  stipra,  par.  62. 
Northern   R,   Co.,  83   Minn.   190,  86       4.  See  supra,  par.  61. 
N.  W.  10,  85  A.  S*  R:  458;  feurdict       5.  Dickson  v.  Omaha,  etc.,  R.  Co., 
V.  I^Iissouri  Pac.  R.  Co.,  123  Mo.  221,   124  Mo.  140,  27  S.  Wl^/O,  46  A.  S.  R. 
27  S.  W.  453,  45  A.  S.  R.  528,  26   429,  25  L.H.A.  820.     ' 
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as  ahown  by  statistics  ''rivalling  that  of  the  bloodiest  wars.''  *  In 
detail  a  railroad  corporation's  duties  to  its  employees  require  it  to 
provide  reasonably  safe  and  suitable  machinery,  appliances,'  and  place 
of  work,^  to  retain  a  sufficient  number  of  competent  employees,*  to 
promulgate  and  enforce  proper  rules  and  regulations,^^  to  keep  its 
instrumentalities  in  repair,^^  to  inspect  and  test  appliances  and 
places,^^  and  to  warn  and  instruct  its  employees  of  hidden  perils.^^ 
But  the  common-  law  declares  that  such  a  corporation  need  not  provide 
new  devices,**  nor  even  the  safest  an4  most  approved  devices,**  if 
employees  be  not  deceived  as  to  the  degree  of  danger  to  which  they 
are  subjected.**  Customary  methods  are  the  test,*'  and  no  recovery 
can  be  had  for  injuries  due  to  defects  that  are  common  to  railroads 
generally.*®    Decisions  by  the  governing  officers  of  doubtful  questions 

6.  Trailer  v.  Southern  R.  Co.,  124   C.  103,  65  S.  fi.  3,  18  Ann.  Cas.  840. 
N.  C.  189,  32  S.  E.  550,  70  A.  S.  R.    See  supra,  par.  101. 

580,  44  L.R.A.  313.  10.  Note:  12  L.R.A.  344.    See  supra, 

7.  Pittsburgh,  etc.,  R.  Co.  v.  Hen-  par.  80. 

ly,  48  Oliio  St.  608,  29  N.  E.  575,  15  11.  Norfolk,  etc.,  R.  Co.  v.  Houchins, 

L.R.A.  384;  Galveston,  etc.,  R.  Co.  v.  95  Va.  398,  28  S.  E.  578,  64  A.  S.  R. 

Garrett,  73  Tex.  262,  13  S.  W.  62,  15  791,  46  L.R.A.  359.     See  supra,  par. 

A.  S.  R.  781;  Norfolk,  etc.,  R.  Co.  v.  72. 

Houchins,  95  Va.  398,  28  S.  E.  578,  12.  New  York,  etc.,  R.  Co.  v.  Ham- 

64  A.  S.  R.  791,  46  L.R.A.  359.    See  lin,  170  Ind.   20,  83  N.  E.  343,   15 

supra,  par.  91.  Ann.  Cas.  988;  Mason  v.  Richmond, 

8.  Travis  v.  Kansas  City,  etc.,  R.  etc.,  R.  Co.,  Ill  N.  C.  482,  16  S.  E. 
Co.,  119  La.  489,  44  So.  274,  121  A.  698,  32  A.  S.  R.  814,  18  L.R.A.  845; 
S.  R.  526, 10L.R.A.(N.S.)  1189;  Doyle  Gulf,  etc.,  R.  Co.  v.  Larkin,  98  Tex. 
v.  Toledo,  etc.,  R.  Co.,  127  Mich.  94,  225,  82  S.  W.  1026,  1  L.R.A.(N.S.) 
86  N.  W.  524,  89  A.  S.  R.  456,  54  944. 

L.R.A.  461;  Thomas  v.  Wisconsin  Cent.  Note:  49  L.RJV.(N.S.)  203. 

R.  Co.,  108  Minn.  485,  122  N.  W.  456,  See  supra,  par.  73  et  seq. 

23  L.R.A.(N.S.)  954,    See  supra,  par.  13.  See  supra,  par.  76  et  seq. 

95.  14.  Darracott  v.  Chesapeake,  etc.,  R. 

But  where  the  employee  is  engaged  Co.,  83  Va.  288,  2  S.  E.  511,  5  A. 

in  making  a  place  safe  the  company  S.  R.  266.     See  supra,  par.  92. 

does   not    owe    him    the   same    duty.  15.  Pittsburgh,  etc.,  R.  Co.  v.  Hen- 

Neagle  v.  Syracuse,  etc.,  R.  Co.,  185  w   43  Ohio  St.  608,  29  N.  E.  575,  16 

N.  Y.  270,  77  N.  E.  1064,  25  L.R.A.  L.R.A.  384.    See  supra,  par.  92. 

(N.S.)  321  and  note.  i^  Darracott  v.  Chesapeake,  et**.,  R 

As  to  m Junes  from  defects  in  the  q      33  y^  288,  2  S.  B.  511,  5  A.  S. 

tracks  of  another  company,  see  supra,  p    oaa 

par.  90,  96.                        t>       n      no  17.  Canadian    Northern    R.    Co.   v. 

9.  Daves  v.  Southern  Pac.  Co.,  98  ^..^^  .rj^  ^j,^   qah  qt  r^   n    a    aa 
Cal.  19,  32  Pac.  708,  35  A.  S.  R.  133;  Z   ^^""^  V^Jf;  ^'on      rA  ^'  /"'  ^' 
Pennsylvania   Co.   v.   McCaffrey,   139  |^  .r       J  ;.    \o.  x?^ 

Ind.  430,  38  N.  E.  67,  29  L.R.A.  104;  ^^^^^"^3        '^^    .'  F*        '  ^^  7" 

Relyea  v.  Kansas  City,  etc.,  R.  Co.,  E.  550,  70  A.  S.  R.  580,  41  L.R.A. 

112  Mo.  86,  20  S.  W.  480,  18  L.R.A.  313.     See  supra,  par.  92. 
817;  Means  v.  Carolina  Cent.  R.  Co.,       1^-  Little  Rock,  etc.,  R.  Co.  v.  Eu- 

124  N.  C.  574,  32  S.  E.  960,  45  L.R.A.  banks,  48  Ark.  460,  3  S.  \V.  808,  3 

1C4;  McCrary  v.  Southern  Ry.,  83  S.  A.  S.  R.  245;  Pittsburgh,  etc^  R.  Co. 
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relating  to  methods  of  operation  or  equipment  are  deemed  to  be  pre- 
sumptively right,  and  ordinarily  will  not  be.  made  the  foundation  of 
liability  to  employees.**  So  appalling  have  been  the  injuries  to  rail- 
road employees,*®  and  so  inadequate  the  doctxines  of  the  common  law 
to  reach  the  evil,  that  innumerable  statutes  have  been  passed  for  the 
protection  of  persons  engaging  in  this  service*^  A  viol9,tion  of  statute 
law  is  deemed  by  the  better  opinion  to  be  negligence  entitling  an 
injured  employee  to  recover;  *  but  some  courts  insist  that  the  law 
must  have  been  j^assed  expi^asly  for  the  protection  of  the  injured 
person.*  However  this  may  be,  the  fault  of  the  company  must  have 
been  the  proximate  cause  of  the  injury.^  Whether  or  not  it  was  so  is 
ordinarily  a  question  for  the  jury's  determination.^  In  no  case  is 
poverty  an  excuse  for  failure  to  maintain  equipment  and  way  in  a 
reasonably  sale  condition.* 

105.  Haiateaance  of  Tracks  and  Right  of  Way. — As  between  a 
railroad  company  and  such  of  its  employees  as  are  required,  in  the 
performance  of  their  duties,  to  travel  upon  its  trains,  the  company 
is  bound  to  exercise  care  so  to  construct  and  maintain  the  track  and 
roadbed  as  to  make  them  reasonably  safe  for  such  travel.'    It  must 

V.  Henly,  48  Ohio  St.  608,  29  N.  E.  N.  C.  189,  32  S.  E.  560,  70  A.  S.  R. 

576,  16  L.R.A.  384.  680,  44  L.R.A.  3l3. 

19.  Canadian  Northern  R.  Co.  v.  7.  Illinois  Cent.  R.  Co.  v.  Hart,  176 
Walker,  172  Fed.  346,  97  C.  C.  A.  Fed.  245,  100  C.  C.  A.  49,  62  L.R.A. 
44,  24  L.R.A.(N.S.)   1020.  (N.S.)  1117  and  note;  Alabama  Min- 

20.  Troxler  v.  Southern  R,  Co.,  124  eral  R.  Co.  v.  Jones,  114  Ala.  619,  21 
N.  C.  189,  32  S.  E.  660,  70  A.  S.  R.  So.  507,  62  A.  S.  R.  121;  Western  Ry. 
680,  44  L.R.A.  313.  of  Alabama  v.  Russell,  144  Ala.  142, 

1.  See  supra,  par*  69  et  seq.  And  39  So.  311,  113  A.  S.  R.  24;  Kansas 
see  the  following  paragraphs.  City  Southern  R.  Co.  v.  Leslie,   112 

2.  Haireton  v.  United  States  Leather  Ark.  305,  167  S.  W.  83,  Ann.  Cas. 
Co.,  143  N.  C.  612,  66  S.  E.  847,  10  1915B  834;  Colorado  Midland  R.  Co. 
Ann.  Cas.  698  and  note.  v.  Naylon,  17  Colo.  501,  30  Pac.  249, 

3.  Louisville,  etc.,  R.  Co.  v.  Holland,  31  A.  S.  R.  335;  Chicago,  etc.,  R.  Co. 
164  Ala.  73,  61  So.  366,  137  A.  S.  R.  v.  Eaton,  194  111.  441,  62  N.  E.  784, 
26.     See  supra,  par.  60.  88  A.  S.  R.  161;  Rogers  v.  Cleveland, 

4.  Haskell,  etc.,  Car  Co.  v.  Przez-  etc.,  R.  Co.,  211  III.  126,  71  N.  E.  860, 
dziankowski,  170  Ind.  1,  83  N.  E.  626,  103  A.  S.  R.  185;  McKee  v.  Chicago, 
127  A.  S.  R.  352, 14  L.R.A.  (N.S.)  972;  etc.,  R.  Co.,  83  la.  616,  50  N.  W.  209, 
Crandall  v.  Great  Northern  B.  Co.,  83  13  L.R.A.  817;  Louisville,  etc.,  R.  Co. 
Minn.  190,  86  N,  W,  10,  85  A.  S.  R.  v.  Peck,  152  Ky.  6,  163  S.  W.  39,  49 
458;  St.  Louis,  etc.,  R.  Co.  v.  Finley,  L.R.A. (N.S.)  198  and  note;  Von  Ara- 
122  Tenn.  127, 118  S.  W.  692,  18  Ann.  berg  v.  Vicksburg,  etc.,  R.  Co.,  37  I^. 
Cas.  1141  and  note.  See  supra,  par.  Ann.  660,  55  Am.  Rep.  517;  Burdict 
60.  V.  Missouri  Pac.  R.  Co.,  123  Mo.  221, 

6.  Koreis  v.  Minneapolis,  etc.,  R.  27  S.  W.  453,  45  A.  S.  R.  528,  26 
Co.,  108  Minn.  449,  122  N.  W.  668,  L.R.A.  384;  Dickson  v.  Omaha,  etc.,  R. 
133  A.  S.  R.  462,  26  L.R.A. (N.S.)  Co.,  124  Mo.  140,  27  S.  W.  476,  46  A. 
339.  S.  R.  429,  25  L.R.A.  320;   Smith  v. 

6.  Troxler  v.  Southern  R.  Ca,  124    Erie  R.  Co.,  67  N.  J.  L.  636,  52  Atl. 
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provide  and  maintain  safe  bridges  *  and  trestles,*  construct  adequate 
culverts,*®  protect  the  tracks  from  landslides,**  raise  the  outer  rail  at 
curves,**  properly  ballast  the  tracks  at  all  places,**  and  otherwise 
provide  for  the  safety  of  employees  while  engaged  in  the  operation 
of  trains.  Whether  the  roadbed  must  be  maintained  so  as  to  permit 
employees  to  walk  thereon  depends  upon  the  location  and  use  of  the 
particular  place.  If  emploj^'ees  are  required  to  pass  along  or  across 
the  tracks,  the  surface  must  be  made  reasonably  safe  for  pedestrian 
travel,**  culverts  must  be  covered  **  and  so  must  cattle  guards;  *•  but 
at  points  remote  from  yards  and  switches  no  such  obligation  rests 
upon  the  company.*'  It  seems  that  ordinarily  bridges  need  not  be 
made  safe  by  means  of  planking,  railings,*®  or  otherwise  so  as  to  per^ 
mit  persons  to  stand  thereon  during  the  passage  of  trains.**  In  the 
construction  of  railroad  crossings  it  appears  to  be  customary  to  leave 
a  space  of  varying  width  between  the  rail  and  the  planking  of  the 
crossing  so  as  to  afford  necessary  flangeway  for  the  car  wheels.  Whether 
in  any  particular  case  negligence  can  be  attributed  to  the  company 
in  this  respect  has  generally  been  held  to  be  a  question  for  the  jury.** 
106.  Switches;  Blockitig  of  Frogs  and  Guard  Rails. — A  railroad 
company  owes  to  its  employees  a  duty  to  provide  and  maintain  safe 

634,  59  L.R.A.  302;  Ferebee  v.  Nor-  11.  Pisher  v.   Chesapeake,   etc.,  R. 

folk  Southern  R.  Co.,  163  N.  C.  351,  Co.,  104  Va.  635,  52  S.  B.  373,  2  L.R.A. 

79  S.  E.  685,  52  L.R.A.(N.S.)   1114  (N.S.)  954. 

and  note;  Fisher  v.  Oregon  S.  L.,  etc.,  12.  Lincoln  v.  Central  Vermont  R. 

R.  Co.,  22  Ore.  533,  30  Pac.  425,  16  Co.,  82  Vt.  187,  72  Atl.  821,  137  A. 

L.R.A.  519;  Coleman  v.  Wilmington,  S.  R.  998. 

etc.,  R.  Co.,  25  S.  C.  446,  60  Am.  Rep.  13.  Hurst  v.  Kansas  City,  etc.,  R. 

516;  Taylor,  etc.,  R.  Co.  v.  Taylor,  79  Co.,  163  Mo.  309,  63  S.  W.  695j  85 

Tex.  104,  14  S.  W.  918,  23  A.  S.  R.  A.  S.  R.  539;  Missouri  Pac.  R.  Co.  v. 

316;  Lincoln  v.  Central  Vermont  R.  Jones,  75  Tex.  151,  12  S.  W.  972,  16 

Co.,  82  Vt.  187,  72  Atl.  821,  137  A.  A.  S.  R.  879. 

S-   R.   998;   Kluska  v.   Yeomans,   54  14,  Missouri  Pac.  R.  Co.  v.  Jones, 

Wash.  465,  103  Pac.  819,  132  A.  S.  R.  75  Tex.  151, 12  S.  W.  972,  16  A.  S.  R. 

1121;   Vickers  v.   Kanawha,   etc.,   R.  879. 

Co.,  64  W.  Va.  474,  63  S.  E.  367,  131  15,  Franklin  v.  Winona,  etc.,  R.  Co., 

A.   S.  R.  929,  20  L.R.A.(N.S.)    793.  37  Minn.  409,  34  K.  W.  898,  5  A.  S. 

8.  Louisville,  etc.,  R.  Co.  v.  Peck,  R.  856. 

152  Ky.  6,  153  S.  W.  39,  49  L.R.A.  16.  Ford  v.   Chicago,  etc.,  R.   Co., 

(K.S.)    198    and   note;    Vosburgh   v.  91  la.  179,  59  N.  W.  5,  24  L.R.A.  657. 

Lake  Shore,  etc.,  R.  Co.,  94  N.  Y.  374,  Note:  50  L.R.A.(N.S.)  550. 

46  Am.  Rep.  148;  Taylor,  etc.,  R.  Co.  17.  Note:  50  L.R.A-{N.S.)  549. 

v.  Tavlor,  79  Tex.  104,  14  S.  W.  918,  18.  Harriman  v.   Chicago,,  etc.,  R. 

23  A.'S.  R.  316.  Co.,  147  Wis.  605,  133  N.  W.  153,  50 

9.  Terre  Haute,  etc.,  R.  Co.  v.  Fow-  L.R.A.(N.S.)  548  and  note. 

ler,  154  Ind.  682,  56  N.  E.  228,  48  19.  Note:  47  L.R.A. (N.S.)  484. 

L.R.A.  531.  20.  Gibson  v.  Chicago  Great  West- 

10.  Western  Ry.  of  Alabama  v.  Rus-  em  R.  Co.,  117  Minn.  143,  134  N.  W. 
sell,  144  Ala.  142,  39  So.  311,  113  A.  516,  Ann.  Cas.  1913C  1263  and  note, 
S.  R.  24.  38  L.R.A.(N.S.)  184. 
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switches ;  *  and  this  duty  aceordiAg  to  the  better  view  extends  to  the 
original  coHfftruction  of  the  appliance,*  though  there  are  decisions 
holding  that  negligence  cannot  be  predicated  of  the  method  of  con- 
struction *  If  opiBfions  diflFer  as  to  methods  of  coiistruction  the  com- 
pany cannot  be  held  liable  because  of  the  method  adopted.^  And  if 
a  particular  anrdngement  for  switching  is  safe  when  used  in  a  proper 
manner,  no  negligence  can  be  eharg^d  by  reason  of  its  adoption.^  A 
subject  that  has  received  much  consideration  from  the  coutrts  is  the 
legal  ai^pect  of  the  failure  of  a  railroad  company  to  block  its  guard 
rails  a«id  fregs  in  cases  where  employees  have  been  injured  by  ha\ang 
their  feet  cSught  in  such  unblocked  spaces.  In  actions  for  injuries 
thus  suffered  the  MabiKty  of  the  railroad  companies  has  nearly  always 
been  treated  as  primarily  an  open  question  of  fact,  but  the  courts  have 
differed  somewhat  as  to  whether  a  want  of  blocking  is  a  circumstance 
which  of  itself  justifies  an  inference  of  negligence.  A  few  of  them 
have  held  that  proof  of  such  fact  alone  is  sufficient,*  but  the  weight 
of  authority  is  very  decidedly  to  the  effect  that,  in  order  to  support 
a  recovery,  there  must  be  some  further  showing  of  negligence  than 
the  mere  fact  that  the  railroad  company  had  failed  to  block  frogs,' 
especially  when  it  is  shown  that  there  is  a  difference  of  opinion  among 
practical  railroad  men  as  to  whether  it  is  the  safer  practice  to  block 
the  frogs  or  to  leave  them  unblocked-  Statutes  hoxe  been  passed  in 
many  states  expressly  requiring  blocking  to  be  maintained,  and  the 
better  opinion  is  that  a  failure  to  ooraply  with  the  statute  is  negli- 
gence.^   If  a  railroad  company  undertakes  to  maintda  blocks  for  its 

1.  Cinoinniiti,  etc.,  R.  Co.  v.  Gray,  Co.,  163  Mo.  380,  65  8.  W.  108,  77 

101  Fed.  02^,  41   C.   C.  A.  535,  50  A.  S.  R.  721,  48  L.R.A.  899. 

L.II.A.  47;  Dayton  Coal,  etc.,  Co.  v.  5.  Grattis  V.  KattBUs  City,  etc.,  R. 

Dodd,  188  Fed.'  597,  110  C.  C.  A.  395,  Oo.,  153  Mo.  380,  55  S.  W.  108,  77 

37  L.R.A.(N.S.)  456;  Daves  v.  South-  A.  8.  R.  721,  48  L.R.A.  399;  Wabash 

em  Pac.  Co.,  98  Cal.  19,  32  Pac.  708,  R-  <^o.  v    Kitbcait,  149  Fed.  108,  79 

35  A   S   B  133  ^'  ^'  ^'  -^^^  ^  '^^^'  ^^^'        ^      ^ 

To'establidi  liability  for  a  misplAced  ,.^-r^^£?^  T^a^m ''^%«J''Ai^' n  a' 

switch  it  must  be  sboVn  that  the  com-  ]f^]'  JJ^'  ^^8  N.  W.  629,  41  L.R.A. 

pany  was  responsible  for  the  misplace-  ^^^^(^,  '48LRA    e9-l6LRA 

meat.     Edgar  v.  Rio  Grande  Western  '^  a  >  717.  q  Ann   Ctm  4Qq 

R.   Co.,  32  Utah   330,  90   Pac.   745,  \  7  '^^lith  v    St   Lonl^j  ete.*,  R.  Co., 

125  A.  S.  R.  867, 11  LJl.A.(N.S.)  738  ^  j^^   ^^  33  j^^  ^^[  ^^\  o'NeiU 

and  note.     See  also  East  Tenn^see,  ^   Chicago,  etc.,  R.  Co.,  60  Neb.  038, 

etc.,  R.  Co.  V,  Km^  92  Oa.  187,  18  92  N.  W.  731,  1  Ann.  Cas.  337,  «0 

S.  E.  18,  22  L.RJu  315.    See  iaafra,  l.r.a.  443. 

pat.  190.  Noted:  48  L.R.A.  69;  9  Ann.  Cas. 

a.  Not0:  26  L.E.A.<N.S.)  60L  499;  14  Ann.  Cas.  696. 

3.  Chicago,  etc.,  R.  Co.  v.  Riley,  145  g.  Cooper  v.  Baltimore,  etc.,  R.  Co., 
Fed.  137,  76  C.  C.  A.  107,  7  Ann.  159  Fed.  82,  86  C.  C.  A.  272,  14  Ann. 
Cas.  S27;  Dolgfe  v.  Northern  Pac.  R.  Cas.  693,  16  L.R.A. (N.S.)   715. 

Co.,  107  Minn.  242,  119  N.  W.  1066,  Notes:  48  L.R.A.  71;  9  Ann.  Cas. 
26L.R.A.(N.S.)  «00andnote.  500.'  - 

4.  Grattis  v.  Kansas  City,  etc.,  R.       'See  supra,  par.  64. 
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switch  frogs  and  guard  rails,  it  must  keep  them  in  repair;  and,  if 
they  are  allowed  to  become  out  of  repair,  the  company  will  be  liable 
for  any  injuries  received  proximately  thereby.* 

107.  Objects  and  Structures  over  or  Near  Tracks. — A  railroad  com- 
pany owes  to  its  employees  a  duty  not  to  subject  them  to  unnecessary 
peril  by  reason  of  the  maintenance  of  structures  over  and  aloag  the 
track  upon  which  it  operates  its  trains.  If  an  employee  while  riding 
on  a  train  in  the  discharge  of  his  duties  comes  into  contact  with  such 
a  structure  and  sustains  an  injury  he  will  be  permitted  as  a  rule  to 
recover.^^  The  company's  duty  in  this  respect  has  been  held  to  extend 
to  switchstands,^^  semaphore  standards/'  signal  posts,^*  telegraph 
poles,**  trolley  poles,**  watertanks  and  spouts,**  mail  cranes,^'  wing 
fences  at  cattle  guards,*^  buildings  adjacent  to  tracks,**  projecting 
rocks,'^  and  overhanging  trees.*  Whether  in  any  particular  case  the 
company  has  been  negligent  is  a  question  for  the  jury.'  It  may  be 
stated  as  a  general  proposition  that  a  railroad  company  is  required  to 

9.  Note:  16  R.E.A.(N.S.)  721.  5  Utah  612, 19  Pac.  191, 1  L.R.A.  13L 

10.  (Jeoigia  Pac.  R.  Co.  v.  Davis,  12.  St.  Louis,  etc.,  R.  Co..  v.  Touliey, 
92  Ala.  300,  9  So.  252,  25  A.  S.  R.  67  Ark.  209,  54  S.  W.  577,  77  A,  S.  R. 
47;  St.  Louis,  etc.,  R.  Co.  v.  Touhey,  109. 

67  Ark.  209,  64  6.  W.  577,  77   A.  13.  Scanlon  v.  Boston,  etc.,  R.  Co., 

S.   E.   109;   Denver,  etc.,  R.   Co.   v.  147  Mass.  484,  18  N.  £«  209,  9  A. 

Buwshard,  35  Colo.  539,  86  Pac.  749,  S.  R.  733. 

9  Ann,  Caa.  994;  Chicago,  etc.,  R.  Co. .     14.  Whipple  v.  New  York,  etc.,  R. 

V.  Russell,  91  111.  298,  33  Am.  Rep.  Co.,   19  R.   I.   587,  35   Atl.   305,   61 

54;  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  A.   S.  R.  796.     See  infra,  par.  160, 

28  Ind.  App.  189,  62  N.  E.  514,  91  190. 

A.  S.  R.  120 ;  McKee  v.  Chicago,  etc.,  15.  Kath  v.  East  St.  Louis,  etc,  R. 

R.  Co.,  83  la.  616,  50  N.  W.  209,  13  Co.,  232  111.  126,  83  N.  E.  533,  15 

LJI.A.  817;  St.  Louis,  etc.,  R.  Co.  v.  L.R.A.(N.S.)  1109  and  note. 

Irwin,  87  Kan.  701,  16  Pac.  146,  1  Note:  Ann.  Cas.  1913F  1072u 

A.  S.  R.  266;  Scanlon  v.  Boston,  etc.,  16.  McDuffee  v.  Boston^  etc.,  R.  Co., 

R.  Co.,  147  Mass.  484,  18  N.  E.  209,  81  Yt.  52,  69  Atl.  124,  130  A.  S.  R. 

9  A,  S.  R.  733 ;  Boss  v.  Northern  Pac.  1019. 

R.  Co.,  2  N.  D.  128,  49  N.  W.  656,  17.  Denver,  etc.,  R.  Co.  v.  Burchard, 

33  A.  S.  R.  756;  Whipple  v.  New  York,  35  Colo.  539,  86  Pac.  749,  9  Ann.  Cas. 

etc.,  R.  Co.,  19  R.  I.  587,  35  Atl.  305,  994. 

61  A.  S.  R.  796;  Pidcock  v.  Union  Pac.  Note:  9  Ann.  Cas,  1002. 

R.  Co.,  6  Utah  612,  19  Pac.  191,  1  18.  McKee  v.  Chicago,  etc.,  R.  Co., 

L.R.A.  131;  McDu£fee  v.  Boston,  etc.,  88  la.  616,  50  N.  W.  209,  13  L.R.A. 

R.  Co.,  81  Vt.  52,  69  Atl.  124,  130  817. 

A.  S.  R.  1019.  19.  Doyle  v.   Toledo,  etc.,  R.   Co., 

Street  railway's  duty  to  conductor.  127  Mich.  94,  86  N.  W.  524,  89  A.  S. 

Kath  V.  East  St.  Louis,  etc.,  R.  Co.,  R.  456,  54  L.R.A.  461. 

232  111.  126,  83  N.  E.  533,  15  L.RJ^..  20.  Georgia  Pac.  R.  Co.  v.  Davis, 

(N.S.)  1109  and  note;  Moore  v.  Chat-  92  Ala.  300,  9  So.  252,  26  A.  S.  R. 

tanooga   Electric   R.   Co.,   119    Tenn.  47. 

710,  109  S.  W.  497,  16  L.R.A.(N.S.)  1.  Pittsburgh,  etc.,  R.  Co.  v.  Parish, 

978  and  note.  28  Ind.  App.  189,  62  N.  E.  514,  91 

Note:  Ann.  Cas.  1913E  1072.  A.  S.  R,  120. 

11.  Pidcock  V.  Union  Pac.  R.  Co.,  2.  Note:  7  Ann.  Cas.  331. 
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maiatam  bridged  and  similar  islructures  at  such  a  height  as  to  permit 
the  passage  of  Ixains  with  safety  to  trainmen,  who  iu  the  discharge  of 
their  duties  are  required  to  be  on  the  tops  of  c^rs.^  Indeed,  it  has  been 
held  that  in  no  case  is  it  permissible  so  to  plax^  the  bridge  that  em- 
ployees on  top.  of  a  train  in  discharge  of  their  duty  cannot  avoid  danger 
by  bending  or  stoqping.^  Where,  however,  inequality  of  surface  or 
other  hindrance,  occurring  naturally  or  in  the  proper  construction  or 
grade  of  the  railroad  track,  renders  such  elevation  impossible,  or  would 
greatly  incommode  the  public  in  the  use  of  the  bridge,  or  greatly  in- 
crease the  e^ense  to  the  company,  it  may  be  so  constructed  as  to 
extend  below  the  line  of  'absolute  safety.^  But  in  such  case  it  is  the 
duty  of  the  company  effectually  to  warn  trainmen  of  the  danger  to 
which  they  are  exposed,*  failing  in  which  it  will  be  held  liable  in  dam- 
ages for  injuries  sustained.'  The  rule  is  the  same  in  the  case  of  tun- 
nels.*  The  most  common  form  of  warning  is  by  maintaining  "tell- 
tales" or  '  Vhip  lashes"  at  such  a  height  above  the  rails  as  to  strike  the 
trainmen  on  the  cars,  and  thus  indicate  to  them  the  nearness  of  the 
bridge  or  tunnel.*  Where  this  device  has  been  adopted,  the  company 
must  see  that  it  is  maintained  in  proper  working  condition,**  and  that 
the  contrivance  itself  is  not  a  source  of  danger.** 

108.  Fences  and  Cattle  Guards^ — Common  experience  teaches  that 
cattle  and  other  animals  unless  restrained  will  stray  upon  the  tracks 
of  railroads  and  cause  serious  anddangerous  obstructions  to  the  opera- 
tion of  trains  thereon,  imperiling  the  lives,  not  only  of  persons  carried, 
but,  to  a  greater  degree,  of  each  employee  engaged  in  the  duty  of 
managing  traina  There  seems  to  be  no  reason  why,  at  common  law, 
a  railroad  company  may  not  as  well  be  required  to  use  reasonable  care 
to  prevent  such  obistructions  as  to  see  that  the  ties  and  rails  are  sound, 
and  the  roadbed  secure.**    Yet  many  courts  have  deemed  it  politic 

8.  Liwisvyie,  ete.,  B.  Go.  v.  HaU,  U5  IxkL  378,  16  N.  £.  145,  17  N.  E. 

87  Ala.  708,  6  So.  277,  13  A.  S.  R.  584,  7  A.  S.  R.  432;  St  Louis,  etc., 

84,  4  L.R.A.  710;  LonisviUe,  etc.,  R.  R.  Co.  v.  Irwin,  37  Kan.  701, 16  Pa«. 

Co.  ▼.  Hall,  91  Ala.  112,  8  So.  371,  146,  1  A.  S.  R.  266. 

21  A.  S.  R.  863.  8.  Cincinnati,  etc.,  R.  Co.  v.  Jones, 

Note:  47  L.R.A.(N.S.)  485.  192  Fed.  769,  113  C.  C.  A.  55,  47 

4.  Note:  47  L.R.A.(N.S.)  485.  L.R.A.(N.S,)  483. 

6.  Louisville,  etc.,  R.  Co.  v.  Hall,  Note:  47  L.R.A.(N.S.)  497. 

87  Ala.  708,  6  So.  277,  13  A.  6.  R.  9.  Louisville,  etc.,  R.   Co.  v.  Hall, 

84,  4  L.R.A.  710.  87  Ala.  708,  6  So.  277,  13  A.  S,  R. 

6.  Cincinnati,  ete.,  R.  Co.  ▼•  Jones^  84,  4  L.R.A.  710. 

192  Fed.  769,  113  C.   C.  A.  56,  4T  Note:  47  L.R.A.(N.S.)  487. 

L.R.A.(N.S.)  483;  Louisville,  et45.,  R.  10.  Note:  47  L.R.A.(N.S.)  487. 

Co.  T.  HaU,  87  Ala.  708,  6  So.  277,  11.  DarJing  v.  New  York,  eta,  R. 

13  A.   S.  R.  84,  4  L.R.A.  710;   St.  Co.,  17  R.  L  708, 24  AtL  462, 16  L.R.A. 

Louis,  ete.,  R.  Co.  v.  Irwin,  37  Kan*  643. 

761,  16  Pac.  146,  1  A.  S.  R.  266.  12.  Atchison,  etc.,  R.  Co.  v.  Rees- 

Note:  47  L.R.A.(N.S.)  486.  man,  60  Fed.  370,  19  U.  S.  App.  696, 

[    7.  LouisviUe,  etc.,  R.  Co.  v.  Wri^t,  9  C.  C.  A.  20,  28  L.R.A,  768;  Picksoa 
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to  deny  a  right  of  recovery  for  injuries  attributable  to  the  lack  of 
fences  and  cattle  guards.**  The  error  of  this  posi*idn  has  been  at- 
tempted to  be  corrected  in  many  jurifidietions  by  the  enactment  <rf 
statutes  requiring  the  erection  and  maintenance  of  fei^es  and  cattle 
guards.**  Nevertheless  some  courts  have  persisted  in  holding  that  a 
failure  to  fence  against  stock  is  not  negligence;  *'  though  the  better 
opinion  is  that  a  noncompliance  with  the  statute  authorizes  a  recovery 
by  a  trainman  who  may  have  been  injured  by  a  collision  with  animals 
that  may  have  strayed  on  the  tracks.** 

109.  Rolling  Stock  and  Equipment. — In  afccordance  with  the 
same  general  rules*'  railroad  companies  may  be  held  liable  for 
injuries  caused  by  defects  and  insufficiencies  in  locomotives*®  and 
cars,  their  parts,  appliances  and  equipment,**  such  as  brakes,**  hand- 

V.  Omaha,  etc.,  R.  Co.,  124  Mo.  140,  l58  Fed.  931,  86  C.  C.  A.  95,  14  Ann. 

27  S.  W.  476,  46  A.  S.  R.  429,  25  Cas.  233  and  n6te;  Louistille,  etc.,  R. 

L.R.A.  320.  Co.  v.  Anchors,  114  Ala.  492,  22  So. 

As  to  safety  of  cattle  guards  for  279,^  62  A.  S.  R.  116;  St.  Louia^  etc., 

pedestrian  travel^  see  supra,  par.  105.  R.  Co.  v.  Webster,  99  Ark.  265,  137 

As  to  wing  fences  so  constructed  as  to  S.  W.  1103,  1199,  Ann.   Cas.  1913B 

be    struck    by    trainmen    on    passing  141;   Chicago  Union  Traction  Co.  v. 

trains,  see  supra,  par.  107.  Sai^nsch,  218  111.  130,  76  N.  B.  797, 

13.  Note:  25  KKA.  322.  1  L.R.A.(N.S.)  670  and  n<ite;  Louis- 

14.  Atchiscm,  etc.,  R.  Co.  v.  Rees-  ville,  etc.,  R.  Co.  v.  Buek,  116  Ind. 
man,  60  Fed.  370,  19  U.  S.  App.  596,  566,  19  N.  E.  453,  9  A.  S.  R.  883, 
9  C.  C.  A.  20,  23  L.R.A.  768;  Carper  2  L.R.A.  520;  Hosic  v.  Chicago,  etc., 
V.  Norfolk,  etc.,  R.  Co.,  78  Fed.  94,  R.  Co.,  75  la.  683,  37  N.  W.  963,  9 
42  U.  S.  App.  282,  23  C.  C.  A.  669,  A.  S.  R.  518;  Towns  v.  Vicksburg,  etc> 
35  L.R.A.  135;  Terre  Haute,  etc.,  R.  R.  Co.,  37  La.  Ann.  630,  55  Am.  Rep. 
Co.  V.  Williams,  172  lU.  379,  50  N.  E,  508;  Budge  v.  Morgan's  Louisiana,  etc, 
116,  64  A.  S.  R.  44.  See  also  Fences,  Co.,  108  La.  349,  32  So.  535,  58  L.R.A. 
vol.  11,  pp.  906-907.  333 ;  Jenkins  v.  St.  Paul  City  R.  Co., 

15.  Note:  25  L.R.A.  320.  105   Minn.   504,  117  N.   W.   928,  20 

16.  Terre  Haute,  etc.,  R.  Co.  ▼.  Wil-  L.R.A.<N.S.)  4dl;.EMoii  v.  New  York 
liams,  172  lU.  379,  50  N.  E.  116,  64  Cent,  ^c,  R.  Co.>  168  N.  Y.  391, 
A.  S.  R.  44;  Dickson  v.  Omaha,  etc.,  57  N.  E.  609,  79  A.  S.  R.  600;  Mason 
R.  Co.,  124  Mo.  140,  27  S.  W.  476,  v.  Richmond,  etc,  R.  Co.,  Ill  N.  C. 
46  A.  S.  R.  429,  25  L.R.A.  320 ;  Don-  482,  16  S.  E.  698,  32  A.  S.  R.  814, 
negan  v.  Erhart,  119  N.  Y.  468,  23  18  L.R.A.  845;  Misaouri  Pae.  R.  Co. 
N.  E.  1051,  7  L.R.A.  627.  v.  WMte,  76  Tex.  102,  13  S.  W.  65, 

Note: 45  L.R.A.  320.  18  A.  S.  R.  BE;  Murphy  v.  Galveston, 

17.  See  supra,  par.  104.  etc.,-  R.  Co.,  100  Tex,  490,  101  S.  W. 

18.  Tennessee  Coal,  etc.,  Co.  V.  Kyle,  439,  9  L.R.A.(N.S.)  762;  Reynolds 
93  Ala.  1,  8  So.  764^  12  L.R.A.  1*03 ;  v.  Boston,  etc.,  R.  Co.,  64  Vt.  66,  24 
Ford  V.  Pitchbnrg  R.  Co.,  110  Mass.  Atl.  134,  39  A.  S.  R.  908. 

240, 14  Am.  Rep.  598;  Mason  v.  Rich-  Note:  10  Ann.  Cas.  70L 

mond,  etc,  R.  Co.,  Ill  N.  C.  482,  16  But  the  company  is  not  liable  in 

S.  E.  698,  32  A.  S.  R.  814,  W  L.R.A.  respect  of  eatft  Unfl  locomotives  being 

845.  moved  to  repair  shopd.    Sontheru  R. 

19.  Martin  v.  Wabash  R.  Co.,  142  Co.  v.  Lyont,  KiO  Fed.  5fT7,  95  C.  C.  A* 
Fed.  650,  73  C.  C.  A.  646,  6  Ann.  Cas.  55,  25  L.R.A.(N.S.)   385  and  note. 
682;  St.  Louis,  etc.,  R.  Co.  v.  Delk,  20,  Chicago,  etc.,  R.  Co.  v.  Taylor, 
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holcb,^  jawstrape,*  bunipers,*  stakes  for  flat  cars,*  drawheads,*  and 
coupleiB.^  In  respect  of  foreign  cars  that  are  received  for  transporta- 
tion over  its  road,  a  railroad  company  owes  to  its  employees  a  dut}'  of 
inspeotion  for  the  purpose  of  d^ermimag  whether  they  inay  be  saSely 
uscd.^  A  direction  in  a  state  constitution  requiring  all  railway  corpo- 
rations to  reoeive  for  transportation  the  cars  of  other  corporations  does 
not  require  the;  former  to  receive  sueh  cars  if  in  a  dangerous  condition, 
nor  exonerate  them  from  liability  to  their  employees  injured  in  the  per- 
formance of  their  duties  by  reason  of  such  cars  being  of  a  dangerous 
and  fanlty  construetion,  rendering  them  uiiisafe  to  the  persons  required 

69  III.  461^  IS  Am.  Bep.  626;  Fuller  399;  Txpxler  v.  Soutbera  B.  Co.,  124 

▼.  Trenaont  Lumber  Co.,  114  La.  266,  X.  C.  189,  32  S.  E.  550,  70  A.  S.  R. 

38  So.  164,  108  A,  S.  R.  348;  Moon  580,  44  L.R.A.  313;  Harden  v.  North 

V.  Northern  Pac.  R.  Co.,  46  lAtinn.  106,  Carolina  R.  Cp.,  129  N.  C.  354,  40  S. 

48  N.  W.  679,  24  A.  S.  R.  194;  Prosser  E.  184,  86' A.  S.  R.  747,  65  L.R.A. 

V.  Montana  Cental  R.  Co.,  17  Mont.  784. 

372,  43  Pac.  81,  80  L.R.A.  814;  Ma-  Notes:  4  Ann.  Cas.  703;  10  AniL 

Crary  v,  Soulhera  Ry.,  83  S.  C.  103,  Cas.  701;  21  Ann.  Cas.  86. 

65  S.  E.  3,  18  Ann.  Cas.  840;  South  The  use  of  couplings   of  different 

West  Imp.  Co.  v.  Smith.  86  Va.  306,  types  is  not  negligence  per  se.    Louis- 

7  S.  E.  365,  17  A.  S.  R.  69.  ville,  etc.,  R.  Co.  v.  Boiand,  96  Ala. 

1.  Giitridge  V.  Missouri  Pac.  R.  Co.,  626,  11  So.  667,  18  LJl.A,  260;  Pitta- 
M  Mo.  468,  7  S.  W.  476,  4  A.  S.  R,  burgh,  etc.,  R.  Co.  v.  Henley,  48  Ohio 
392;  Settle  v.  St.  Louis,  etc.,  R.  Co.,  St.  608,  29  N.  E.  575,  15  L.R.A.  384. 
127  Mo.  336,  30  S.  W.  125,  48  A.  S.  R.  7.  New  York,  etc.,  R.  Co.  v.  Hamlin, 
633.  (Ind.)  79  N.  E.  1040, 10  L.R.A.(N.S.) 

2.  Coates  v.  Boston,  etc.,  R.  Co.,  153  881 ;  Louisville,  etc.,  E.  Co.  v.  Wil- 
Mass.  2d7,  26  N.  E.  864,  10  L.R.A.  liams,  95  Ky.  190,  24  S.  W.  1,  44 
769.  A.  S.  R.  214;  Budge  v.  Morgan's  Lou- 

3.  Mason  T.  Richmond,  etc.,  R.  Co.,  ifiiana,  etc.,  Co.,  108  La.  349,  32  So. 
Ill  N.  C.  482,  16  S.  E.  698,  32  A-  S.  535,  58  L.R.A.  333;  Goodrich  v.  New 
R.  814,  18  LJt.A.  845.  York  Cent.,  etc.,  R.  Co.,  116  N.  Y. 

4.  Jones  v.  ChicMp,  etc.,  R.  Co.,  398,  22  N.  E.  397,  15  A.  S.  R.  410, 
80  Minn.  488,  83  N.  W.  446,  49  L.R.A.  6  L.R.A.  750;  Eaton  v.  New  York,  etc., 
640;  Busbby  v.  New  York,  etc.,  R.  Co.,  R.  Co.,  163  N.  Y.  391,  57  N.  E.  609, 
107  N.  Y.  374,  14  N.  E.  407,  1  A.  79  A.  S.  R.  600 ;  McMullen  v.  Carnegie, 
S.  R.  844.  158  Pa.    St.    518,   27   Atl.   1043,   23 

Notes:  13  LJR.A.(N.S.)  388;  49  L.R.A.  448;  Reynolds  v.  Boston,  etc., 
L.R.A.(N.S.)  1012.  R.  Co.,  64  Vt.  66,  24  Atl.  134,  33  A. 

5.  St,  Louis,  etc.,  R.  Co.  v.  Davis,   S.  R.  908. 

54  Ark.  389, 15  S.  W.  895,  26  A.  S.  R.  Notes:  98  A.  S.  R.  307;  41  L.R.A, 

48.  102. 

6.  Denver,  etc.,  R,  Co.  v.  Simpson,  Employers  who  are  not  railroad  com- 

16  Colo.  55,  ^  Pac.  339,  25  A.  S.  R.  panics,  but  ovly  uicideiitally  receive 
242;  Luken  v.  Lake  Shore,  etc.,  R.  cars  for  the  purpose  of  loading  or  va- 
Co.,  248  111.  377,  94  N.  E.  175,  140  A.  loading,  are  not  bound  to  make  inspec- 
S.  R.  220,  21  Ann.  Cas.  82 ;  Schns  v.  tion.  Dunn  v.  BmIqb,  etc.,  B..  Co.,  189 
Powers- Simpson  Co.,  85  Minn.  447,  89  Mass.  62,  75  N.  B,  76,  109  A.  S.  B. 
S.  W.  68,  69  L.R.A.  887;  Greenlee  v.  601;  McMuUen  v.  Carnegie,  158  Pa, 
Southerly  R.  Co.,  122  N.  C.  977,  30  St.  518,  27  Atl.  1043,  23  L.R.A  448. 
S.  E.  115,  65  A.  JS.  R.  734,  41  L.R.A.  See  dupra,  par.  73. 

613 


%  110  MASTER  AND  SERVANT  18  R*  C.  L. 

to  handle  them.*  But  a  railway  company  is  not  liable  for  defects  in 
the  original  construction  of  foreign  cars^  where  it  appears  that  the 
defects  could  not  have  been  discovered  by  inspection .• 

110.  Statutes  Prescribing  Safety  Appliances. — So  numerous  have 
been  the  accidents  to  railroad  employees  by  reason  of  insufficiency 
in  the  equipment  of  cars  that  the  federal  government  as  well  as  many 
of  the  states  have  been  impelled  to  enact  legislation  prescribing  the 
adoption  by  railroads  of  certain  safety  appliances,  notably  aut<Hnatic 
couplers.**  It  is  the  better  opinion  that  statutea  of  this  character 
should  be  given  such  liberal  construction  as  will  accomplish  the  pur- 
pose and  intention  of  the  legislature^  and  that  courts  should  frown 
upon  all  expedients  and  subterfuges  employed  to  avoid  complying 
w^ith  their  requirements.**  In  cases  arising  under  the  federal  statute, 
the  courts  by  an  almost  uniform  line  of  decisions  have  held  that  the 
duty  of  the  carrier  is  not  merely  that  of  exercising  reasonable  care 
in  maintaining  the  prescribed  safety  appliances  in  an  operative  con- 
dition, but  is  absolute.**  Nor  is  a  company's  duty  discharged  by 
equipping  its  cars  with  the  prescribed  appliances;  it  must  see  that 
such  appliances  are  maintained  in  efficient  condition.**  A  railway 
company  is  under  no  obligation  to  receive  from  a  connecting  carrier 
cars  having  defective  couplers,  and  if  it  does  so  it  must  know  at  its 
peril  that  they  are  properly  equipped  with  the  requited  safety  ap- 
pliances.** The  meaning  of  the  statutes  in  certain  aspects  has  given 
rise  to  much  controversy,  especially  as  to  the  character  of  the  vehicles 
required  to  be  equipped,*^  and  as  to  when  cars  are  engaged  in  inter- 
state commerce.**     The  cases  disclose  an  unmistakable  tendency  to 

8.  Louisville,  etc.,  R.  Co.  v.  Wil-  Notes:  20  L.R.A.(N.S.)  474;  41 
Uams,  96  Ky.  199,  24  S.  W.  1,  44  L.R.A.(N.S.)  49;  14  Ann.  Cas.  239. 
L.R.A.  214.  13.  Southern  R.  Co.  v.  Carson,  194 

9.  Thyng  v.  Fitchburg  R.  Co.,  156  U.  S.  136,  24  S.  Ct.  609,  48  U.  S. 
Mass.  13,  30  N.  E.  169,  32  A.  S.  R.  (L.  ed.)  907. 

425.  Note:  20  L.R,A.(N.S.)  475. 

10.  Luken  v.  Lake  Shore,  etc.,  R.  14.  Note:  20  L.R.A.(N.S.)  476. 
Co.,  248  111.  377,  94  N.  E.  175,  140  15.  Chicago,  etc.,  R.  Co.  v.  Veelker, 
A.  S.  R.  153,  21  Ann.  Cas.  82;  Lake  i29   Fed.   522,  65   C.   C,  A.  226,  70 
Shore,  etc.,  R.  Co.  V.  Benson,  85  Ohio  lrj^    264;  Lake  Shore,  etc.,  R.  Co. 

19i3A  945   41  LRAWsf^^^^        '"   ^-  ®"°"^^'  ^  ^^''^  ^'-  ^l^'  ^^  ^-  ^' 

11.  Lake  Shore,  etc,  R.  Co.  v.  Ben-  J^  i  w  a  /xVq \  ao  ' 
son,  85  Ohio  St.  215,  97  iJ.  E.  417,   ^^,o}xr\>  a^xt  q  ^  aqo 

Ann.  Cas.  1913A  945,  41  L.R.A.(N.S.^       ^^^""aJ^  L.R.A.(N  S.)  482. 

49  '        16.  Chicago,  etc.,  R.  Co.  v.  United 

12.  Chicago,  etc.,  R.  Co.  v.  United  States,  165  Fed.  423,  91  C.  C.  A.  373, 
States,  220  U.  S.  559,  31  S.  Ct.  612,  20  L.R.A.(N.S.)  473;  Belt  R.  Co.  v. 
55  U.  S.  (L.  ed.)  582;  Delk  v.  St.  United  States,  168  Fed.  542,  93  C.  C. 
Louis,  etc.,  R.  Co.,  220  U.  S.  580,  31  A.  666,  22  L.R.A.  (N.S.)  582  and  note. 
S.  Ct.  617,  55  U.  S.  (L.  ed.)  590,  re-  Notes:  20  L.R.A.(N.S.)  481;  41 
versing  158  Fed.  931,  86  C.  C.  A.  95,  L.R.A.  (N.S.)  54;  21  Ann.  Cas.  390. 
14  Ann.  Cas.  233. 
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extend  the  federal  act,  all  cases  being  held  to  be  within  its  provisions, 
even  when  used  in  intrastate  traffic.*'  It  has  been  held  that  cars  are 
within  the  provisions  of  the  act  when  being  moved  for  the  purpose  of 
making  up  a  train  to  be  moved  in  interstate  traffic.** 

111.  Operation  of  Locomotives  and  Cars. — ^Under  the  same  general 
rules  *•  a  railroad  company  may  be  held  liable  for  injuries  occurring 
in  the  operation  of  trains  *•  and  handcars.*  A  very  common  fault 
is  excessive  speed.*  Operating  a  locomotive  at  night  without  a  head- 
light is  also  negligence.*  And,  again,  the  sudden  stopping  of  a  train, 
whereby  trainmen  are  thrown  off  and  injured,  may  constitute  ground 
for  a  recovery,*  While  tlie  moving  of  a  train  backward  does  not 
necessarily  convict  the  company  of  negligence,*  it  is  a  circumstance 
that  in  conjunction  with  other  facts  may  constitute  a  negligent  mode 
of  operation,*  Shunting  or  ^'kicking*'  cars  is  another  practice  that, 
depending  upon  the  surrounding  circumstances,  may  '  or  may  not 
be  negligence.®    Liability  for  injuries  due  to  improper  loading  of  cars 

17.  Belt  R.  Co,  V.  United  States,  2.  Alabama  Mineral  R.  Co.  v.  Jones, 
168  Fed.  542,  93  C.  C.  A.  666,  22  114  Ala.  519,  21  So.  507,  62  A.  S.  R. 
L.R.A.(N.S.)  582  and  note;  Harden  y.  121;  East  St.  Louis  Connecting  R.  Co. 
North  Carolina  R.  Co.,  129  N.  C.  354,  v.  Eggmann,  170  111.  538,  48  N.  £. 
40  S.  E.  185,  85  A.  S.  R.  747,  55  981,  62  A.  S.  R.  400:  Inctianapolis  Un- 
L.R.A.  784.  ion  R.  Co.  v.  Houlihan,  157  Ind.  4fi4, 

Notes:    20    L.R.A.(N.S.)    479;    41  60  N.  E.  943,  54  L.R.A.  787;  Martin 

L.R.A.(N.S.)  54.  V.  Chicago,  ete.,  R.  Co.,  118  la.  148, 

18.  Note:  20  L.R.A.(N.S.)  480.  91  N.  W.  1034,  96  A.  S.  R.  371,  59 

19.  See  supra,  par.  104.  L.R.A.  698;  Madden  v.  Dulutfa,  etc.,  R. 

20.  St.  Louis,  etc.,  R.  Co.  v.  Jack-  Co.,  112  Minn.  303,  127  N.  W-  1052, 
son,  78  Ark.  100,  93  S.  W.  746,  8  21  Ann.  Cas.  805. 

Ann.  Cas.  528,  6  L.R.A.  (N.S.)   646;  3.  Note  r  Ann.  Cas.  1912A 153  et  aeq. 

Sprague  v.  New  York,  etc.,  R.  Co.,  68  4.  Williams  v.  W.  R.  Pickering  Lunt- 

Conn,  345,  36  Atl.  791,  37  L.R.A.  638;  ber  Co.,  125  La.  li)87»  52  So.  167,  196 

McGraw  t.  Texas,  etc.,  R.  Co.,  50  La.  A.  S.  R.  365,  19  Ann.  Cas.  1244  and 

Ann.  466,  23  So.  461,  69  A.   S.  R.  note. 

460;  New  York,  etc.,  R.  Co.  v.  Coul-  6.  Oraham  t.  Grand  Trunk  R.  Co., 

bourn,  69  Md.  360,  16  Atr.  208,  9  A.  25  Ont.  L.  Rep.  429,  Ann.  Cas.  1912D 

S.  R.  430,  1  L.R.A.  541 ;  Milbonrae  v.  1053. 

Arnold  Electric  Power  Station  Co.,  140  Note:  Ann.  Cas.  1913D  8. 

Mich.  316,  103  N.  W.  821,  70  L.R.A.  6.  Louisville,  etc.,  R.  Co.  v.  Lowe, 

60a;  Galveston,  etc.,  R.  Co.  v.  Smith,  118  Ky.  260,  80  S.  W.  768,  .65  L.R.A. 

76  Tex.  611, 13  S.  W.  562, 18  A.  8.  R.  122;  BoughiUon  v.  Charleston,  etc.,  R. 

78.  Co.,  90  S.  C.  42,  72  S.  E.  634,  Ann. . 

Snificiency  of  orders.    FitzgeraH  ▼.  Cas.  191SD  1  and  note. 

Worcester,  etc.,  R.  Co.,  200  Mass.  106,  7.  Tobey  v.  Buriington,  etc.,  R.  Co., 

85  N.  E.  911,  19  L.R.A.(N.S.)   239  94  la.  256,  62  N.  W.  761,-  33  L.Rji. 

and  note.  496;  Reagan  v.  St.  Louis,. etc.,  R.  Co., 

1.  Wallin   V.    Eastern    R.    Co.,   8i>  93  Mo.  348,  6  S.  W.  371,  3  A.  S.  R. 

Minn.  149,  86  N.  W.  76,  54  L.R. A.  642 ;  Promer  v.  Milwaukee,  etc.,  R.  Co., 

481 ;  Barry  v.  Hannibal,  etc.,  R.  Co.,  90  Wis.  215,  63  N.'  W.  90,  48  A.  S.  R. 

98  Mo.  62,  11  S.  W.  308,  14  A.  S.  K.  905. 

610.  S.  Florida    Cent.,    etc.,   R.    Co.    v. 
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is  a  poiut  that  has  been  much  controverted.*  la  the.  earlieo:  ca^ee  it 
seems  to  have  been  deemed  pdLitic  to  deny  a  right  of  recovery  for 
such  injuries/^  but  the  judicial  attitude  has  changed  with  changing 
public  opinion  and  recent  decisions  disclose  a  tendency  favor^ible  to 
the  employee.*^  According  to  some  courts  it  is  immaterial  that  the 
offending  car  was  loaded  not  by  the  defendant  company  but  by  a 
shipper  ^^  or  by  another  railroad  company.*'  Another  question  which 
discloses  very  much  the  same  change  of  judicial  opinion  concerns  the 
liability  of  a  railroad  company  for  injuries  to  employees  occasioned 
by  objects  falling  from  passing  trains.**  The  tendency  of  the  later 
cases  is  to  permit  of  a  recovery.**  Very  generally,  though  by  no 
means  universally,  it  has  been  held  that  the  failure  of  a  railroad  or 
street  railway  company  to  block  or  otherwise  secure  cars  standing 
idle  on  its  tracks  may  constitute  negligence  which  will  render  the 
railroad  company  liable  for  injuries  inflicted  by  the  cars  on  their 
being  set  in  motion  by  an  outside  agency.  The  question  of  negligence, 
in  such  cases,  is  ordinarily  for  the  jury.** 

112.  Lookout  and  Signals;  Torpedoes. — At  times  and  places  when 
employees  may  be  expected  to  he  on  the  tracks  of  a  railroad  in  the 

Mooney,  45  Fla.  286,  33  So.  1010,  110  Canadian  Northern  R.  Co.  v,  Wallcer, 

A.  S.  R.  73;  Schaihle  v.  Lake  Shore,  172  Fed.  846,  97  C.  C.  A.  44,  24  L.RA. 

etc.,  R.  Co.,  97  Mich.  318,  66  N.  W.  (N.S.)  1020  and  note. 

566,  21  L.R.A.  660.  Note:  49  L.B.A.(N.S.)  1014. 

9.  Wallace  t.  Seaboard  Air  line  R.  13.  Dewey  v.  Detroit,  etc.,  R.  Ca, 
Co.,  141  N.  C.  646,  54  S.  E.  399,  13  97  Mich.  343,  52  N,  W.  942,  IG  LJl.A. 
L.R.A.(N.8.)   384  and  note.  342,    reversed    on   other   grounds   97 

Notes:    13    L.RA..(N.S.)    384;    49  Mieh.  329,  56  N.  W.  756,  37  A.  S-  R- 

L.R.A.(N.S.)  1014.  348,  22  L.R.A.  202. 

10.  Snprenant  v.  Great  Northern  R.  14.  Cleveland,  etc,  R.  Co.  v.  TSerxy, 
Co.,  123  Minn.  170,  143  N.  W.  320,  152  Ind.  607,  63  N.  B.  415,  46  L.R.A 
49  L,R.A.(N.S.)  1011  and  note.  33. 

IL  Jacksonville,  etc,  R.  Co.  v.  Gal-  Note:  Ana.  Caa.  1913D  48. 

vin,  29  Fla.  636,  11  So.  231,  16  L.R.A.  15,  Dovle  v.  Chicago,  etc,,  R.  Co., 

337;  Fuller  v.  Tremont  Lumber  Co.,  77  la,  607,  42  N.  W.  565,  4  LJa.A. 

114  La.  266,  38  So.  164,  108  A.  S.  R.  420;  Union  Pac.  R.  Co.  v.  Erickson, 

348 ;  Palmer  v.  Michigan  Cent.  R.  Co.,  41  Neb,  1,  59  N.  W.  347,  29  L JLA 

93  Mich.  S63,  53  N.  W.  397,  32  A,  S.  137;  Ford  v.  LaJte  Shore,  etc,  R.  Co., 

R.  507,  17  L.RA.  636 ;  Dewey  v.  De-  124  N.  Y.  493,  26  N.  E.  UOl,  12  L.RA. 

troit,  etc,  R.  Co.,  97  Mich.  343,  53  N,  434. 

W.  942,  16  L.R.A.  342,  reversed  on  Note:  Ann.  Ca«.  1913D  48. 

other  grounds  97  Mich.  329,  56  N.  W.  16.  Wellington  v.  Pelletier,  173  Fed. 

756,  37  A.  S.  R.  348,  22  Lit. A.  292;  908, 97  C.  C.  A.  458,19  Ann.  Oaa.  1204. 

.Suprenant  v.  Great  Northern  R.  Co.,  26  LJl.A.(N.8.)  719;  Jones  v.  Kansas 

123  Minn.  170,  143  N.  W.  330,  40  City,  etc,  R.  Co^  178  Mow  528,  77  S, 

L.RA.(N.S.)  1011  and  note;  Ford  v.  W.  890,  101  A.  S.  R.  434;  Enid  City 

liake  Shore,  etc.,  R.  Co.,  134  N.  Y.  493,  B.  Co.  v,  Webber,  82  Okja.  180,  121 

26  N.  E.  1101,  12  L.R.A.  454.  Pac  236,  Ann.  Cas.  1914C  569  and 

12.  WaUaee  v.  Seaboard  Air  Line  R.  note. 

Co.,  141  N.  C.  -646,  54  S.  E.  399,  13  Note:  26  L.R.A.(N.S.)  719. 
L.R.A(N.S.)  384  and  note     Bnt  see 
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perfbrmftnce  6f  their  duties,  if  is  the  duty  of  the  company  in  the  c^rai> 
tion  of  locomotives  and  cars  to  keep  an  adequate  loolcout  for  them  ^' 
and  bjr  the  customary  signals  to  notify  them  of  the  approach  of 
trains.**  In  moving  locomotives  and  cars  abott  a  railroad  Vard  the 
company  is  bound  to  give  signals  for  the  benefit  of  and  to  keep  a 
lookout  f<ft  emploj'ees  who  may  be  passing  across  or  along  the  tracks  ^* 
or  engaged  in  making  repairs  on  cars.-*  But  it  has  been  asserted  not 
to  be  the  duty  of  the  company  to  look  out  for  or  warn  employees  who 
themselves  are  charged  with  the  duty  of  looking  out  for  trains,* 
flagmen  stationed  at  crossings,*  or  sent  out  fo  stop  approaching 
trains.'  But  unless  those  in  control  of  a  train  have  reasonable  assur- 
ance that  a  person  who  is  seen  at  work  on  a  track  is  aware  of  their 
approach;  and  that  he  is  in  a  condition  to  apprehend  and  avoid  the 
danger,  they  are  guilty  of  negligence  if  they  fill  to  give  wasrfaing  and 
stop  the  train.*  According  to  some  courts  a  statotory  requirement 
that  signals  be  given  at  crossings  ia  for  the  benefit  of  the  gimefal  public 
only,  and  an  omission  to  comply  therewith  is  not  negligence  as  to 

17.  Howard  v.  Delaware,  ete.,  Canal  Notes:  IjB  LJtJk.(N.S.)  1103;  6 
Co.,  40  Fed.  195,  6  L.R.A.  75;  St.  Ann.  Cas.  337;  Ann.  Cas.  1913 A  445. 
LotUB,  etc.,  R.  Co.  v.  Jackson,  78  Ark.  A  railroad  company  operating  a  sin- 
100,  93  S.  W,  746,  8  Ann.  Cas.  328  gle  track  road  is  not  negligent  in  fail- 
and  note,  6  L.R.A.(K.S.)  i'A&;  Kansas  ing  to  give  those  in  charge  of  tratns 
City  Bouthem  R.  Co.  v.  Morris^  80  moving  in  the  same  direction  tele* 
Ark.  528,  98  8.  W.  363,  10  Ann.  Cas.  graphic  information  of  the  relative  po- 
618;  Hoffatd  v.  Illinois  Cent.  R.  Co.^  sition  of  the  trains.  Little  Rock,  etc., 
138  la.  543,  110  N.  W.  446,  16  L.R.A.  R.  Co.  v.  Barrj^  84  Fed.  944,  56  U. 
(N.S.)  797.  S.  App.  37,  28  C.  C.  A.  644,  43  L,R.A. 

It  is  not  negligence  for  a  manufac-  349;  Nolan  v.  New  York,  etc.,  R.  Co., 

tairing  •  ocBipany  to  operate  a  .slowly  70  Conn.  159,  39  Atl.  115,  43  L.R.A. 

■Mving  pony  engine  in  transporting  305. 

materials  abont  its  establishment  with-  1^.  Lonisvillfe,  ^tc,  R.  Co.  v.  Lowe, 

out  employing  «  lookout  to  warn  em-  118  Ky.  260,  80  S.  W.  768,  66  L.R.A. 

ployees  near  the  track  of  danp^er.    Haa-  122. 

kell,  etc.,  Car  Co.  v.  Przezdziankowski,  20.  Riclnnond,  etc.,  R.  Co.  v.  Nor- 

170  Ind.  1,  83  N.  E.  626,  127  A.  S.  R.  ment,  84  Va.  167,  4  S.  E.  211,  10  A. 

352, 14  L.R.A,(N.S.)  972.  S.  R.  827. 

18.  Lonisville,  etc.,  R.  Co.  v.  Hall,  1.  AVickliam  v.  LouisvUle,  etc..  R. 
87  Ala.  706,  6  So.  277,  13  A,  S.  R.  Co.,  135  Ky.  288,  122  S.  W.  154,  48 
84,  4  L.R.A.  710;  Tennessee  CoaH  etc.,  L.R.A.(N.S.)  150  and  note. 

R.  Co.  V.  Hansford,  125  Ala.  349,  26  2.  Zulke  v.  Michigan  Ce^t.  R.  Co., 

8o.  46, 82  A»  S.  R.  241 ;  Christopher  son  147  Mich.  192, 110  N.  W.  493, 11  Ann, 

V,  Chicago,  etc.,  R.  Co.,  135  Ia«  409,  Cos.  50  and  note. 

109  N.  W.  1077,  124  A.  S.  R.  284:  3.  St.  Louis,  etc.,  R.  Co.  v.  Pinley, 

Hoffard  v.  Illinois  Cent.  R.  Co.,  138  122  Tenn.  127, 118  S.  W.  692, 18  Ann. 

Ia.  543,  110  K.  W.  446,  16  L.R.A.  Cas.  1141  and  riote. 

(N.S.)  797;  Erickson  v.  St.  Paul,  etc.,  4:  Erickson  v.  St,  Paul,  etc.,  R.  Co., 

R.  Co.,  41  Minn.  500,  43  N.  W.  332,  41  Minn.  600,  43  N.  W.  S32,  6  L.R.A. 

5  L.R. A.  786 ;  Dixon  v.  Chicago,  etc.,  786. 

R.  Co.,  109  Mo.  413,  19  S.  W.  412,  Notes :  6  L.R. A.  76 ;  Ann.  Cas.  1913A 

18  L.R.A.  792.  445. 
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an  employed  who  may  be  on  the  tracks.*  But  the  view  more  m  keep* 
ing  with  modem  tendencies  is  that  such  statutes  are  lor  the  benefit 
of  employees  as  well  as  travelers  on  the  highway.*  Among  the  various 
devices  that  have  been  resorted  to  for  the  purpose  of  notifying  train 
crews  of  the  presence  of  cars  or  obstructions  on  the  track  is  the  torpedo. 
While  this  meaiais  of  signaling  serves  a  most  useful  purpose,  it  maj 
unless  care  be  exercised  result  in  injuries  to  persons  who  may  be  on 
the  tracks.' 

VIII.  Actions  fob  Injuriss 

Oenerally 

113.  Law  Goverfiing  Right  of  Action* — The  rules  of  law  govern- 
ing actions  by  employees  for  injuries  received  in  course  of  their  em- 
ployment are  for  the  mos^  part  the  principles  that  control  tort  actions 
generally.^  Liability  is  to  be  determined  primarily  by  the  law  of  the 
country  or  state  wherein  the  injury  occurred,*  although  the  contract 
of  service  may  have  been  entered  into  in  another  state.*®  If  an  injury 
is  not  actionable  in  the  state  where  it  was  inflicted  no  right  of  action 
can  exist  or  be  enforced  in  another  jurisdiction.^*  Notwithstanding 
the  fact  that  the  right  of  action  may  be  founded  upon  statute  instead 
of  the  principles  of  the  common  law,  the  liability  created  may  be 
enforced  in  the  courts  of  another  country  or  state,  provided  the  statute 
is  not  contrary  to  the  known  policy  or  prejudicial  to  the  interests  of 
the  jurisdiction  wherein  the  suit  is  brought,^^  even  though  the  stat- 

5.  Louisville,  etc.,  R.  Co.  v.  Hall,  91  144,  86  N.  W.  221,  89  A.  B.  R.  348; 
Ala.  112,  8  So.  371,  24  A.  S.  E.  863.  Walsh  v.  New  York,  etc.,  R.  Co.,  160 
See  supra,  par.  47.  Mass.  571,  36  N.  E.  584,  39  A.  S.  R. 

6.  East  St.  Louis  Connecting  R.  Co.  614;  Turner  v.  St.  Clair  Tunnel  Co., 
v.  Eggmann,  170  III.  538,  48  N.  E.  981,  111  Mich.  578,  70  N.  W.  146,  66  A. 
62  A  S.  R.  400.  S.  R.  397,  36  L.R.A.  134;  Mexican  Nat. 

7.  Mize  v.  Louisville,  etc.,  R.  Co.,  R.  Co.  v.  Jackson,  89  Tex.  107,  33  S. 
127  Ky.  496, 105  S.  W.  908, 16  L.R.A.  W.  857,  59  A.  S.  R.  28,  31  L.R.A.  276. 
(N.S.)  1084  and  note;  Siege!  v.  De-  See  Conpijct  or  Laws,  vol.  5,  p.  1036. 
troit,  etc.,  R.  Co.,  160  Mich.  270,  125  10.  Kansas  City,  etc.,  R.  Co.  v.  Beck- 
N.  W.  6,  19  Ann.  Cas.  1095  and  note,  er,  67  Ark.  1,  53  S.  W.  406,  77  A.  8.  R 

8<  See  Conflict  of  Laws,  voL  5,  p.  78, 46  L.R  A.  814. 
1035.  11.  Baltimore,  etc.,  R.  Co.  v.  Reed, 

9.  Kansas  City,  etc.,  R.  Co.  v.  Beck-  158  Ind.  25,  62  N.  E.  488,  92  A.  8. 

er,  67  Ark.  1,  53  S.  W.  406,  77  A.  S.  R.  293,  58  L.R.A.  468. 
R.  78,  46  L.R.A.  814;  Chicago,  etc.,  R.       12.  Chicago,  etc.,  R.  Co.  v.  Rouse, 

Co.  v.  Rouse,  178  111.  132,  52  N.  E.  178  111.  132,  52  N.  E.  951,  44  L.R.A. 

951,  44  L.R.A.  410 ;  Baltimore,  etc.,  R.  410 ;  Nelson  v.  Chesapeake,  etc.,  R.  Co., 

Co.  V.  Reed,  158  Ind.  25,  62  N.  E.  488,  88  Va.  971,  14  S.  E.  838,  15  L.R.A 

92  A.  S.  R.  293,  58  L.RA.  468;  Brew-  583.     See  Confmct  of  Laws,  vol.  5, 

ster  V.  Chicago,  etc.,  R.  Co.,  114  la.  p.  1037. 

618 


IB  B^  GL  L.       ^  MASTER  AND  6BRYANX  |  114 

ute  creathig  Ifae  right  provides  that  it  shall  not  be  enforced  except  in 
the  dcMnestic  oourtEL^* 

114.  notice  of  Injwry;  Enf lojren'  Liability  Act — ^Not  infrequently 
it  has  been  attempted  in  behalf  of  corporate  employers,  by  means  of 
pioviaioBS  eootained  in  a  writing  expressive  of  the  contract  of  service^ 
to  compel  injured  employees,  as  a  condition  to  the  maintenance  of 
action,  to  give  notice  of  the  tame,  place  aad  nature  of  the  injury 
received,  such  notice  being  required  to  be  given  within  a  brief  time 
after  the  occurrence  of  the  injury.^^  Whether  such  a  requirement 
should  be  sustained  is  a  matter  of  conflicting  opinion.  In  some  states 
the  question  has  been  settled  by  statutes  declaring  the  requirement  to 
be  void.  Such  a  statute,  however,  has  been  held  not  to  affect  a  contract 
valid  in  the  sister  state  where  made,  and  where  the  injury  occurs,  in 
the  absence  of  anything  to  disclose  a  legislative  intent  to  make  it 
applicable  to  such  contracts.^^  Employers'  liability  acts  generally 
require  a  notice  to  be  served  upon  an  employer  by  an  injured  employee 
within  a  specified  time.  And  the  giving  of  notice  usually  has  been 
held  to  be  a  condition  precedent  to  a  right  of  action  under  the  statute.^* 
Inasmuch  as  the  employee  has  no  cause  of  action  under  the  statute 
until  the  notice  is  properly  given,  the  giving  of  the  notice  must  be 
alleged  in  the  petition  and  established  by  the  proof  before  he  is  entitled 
to  recover.*'  If  it  appears  that  notice  was  given  on  the  day  on  which 
the  action  was  commenced,  it  must  also  appear  that  the  notice  was 
served  before  the  writ  was  sued  out.*®  The  notice  must  be  given  by 
or  at  the  direction  of  the  injured  employee  or  someone  having  the 
duty  to  look  after  his  estate;  and  it  must  be  given  to  the  employer 
or  his  agent.  The  requirement  being  imposed  for  the  benefit  of  the 
employer,  it  may  be  waived  by  him,**  or  he  may  be  estopped  from 
setting  up  the  want  of  notice  as  a  defense  to  the  employee's  demand.*^ 
In  some  jurisdictions  it  is  expressly  provided  by  statute  that  physical 

13.  Tennessee  Coal,  etc.,  Co.  ▼.  Pappagello  v.  Hyde,  82  N.  J.  L.  690, 
Geoj^e,  233  U.  S.  354,  34  S.  Ct.  587,  83  Atl.  951,  Ann.  Cas,  1913D  832; 
58  U.  S.  (L.  ed.)  997,  L.R.A.1916D  Hurley  v.  Olcott,  198  N.  Y.  132,  91 
685  and  note.  N.  E.  270,  28  L.R.A.(N.6.)  238;  Bel* 

14.  Smith  V.  Chieago,  etc.,  R.  Co.,  yea  v.  Tomahawk  Paper,  etc.,  Co.,  102 
82  Kan.  136,  107  Pac.  635,  28  L.R,A.  Wis.  301,  78  N.  W.  412,  72  A.  S.  R. 
(N.S.)  1255  (notice  waived  by  taking  878.  See  also  Foley  v.  Pettee  Machine 
written  statement  of  mjured  em-  Worka,  149  Mass.  294,  21  N.  E.  304, 
ployee).  4  Li.R.A.  51. 

15.  Chicago,  etc.,  R.  Co.  v.  Thomp-  Notes:  21  LJl.A.(N.S.)  233:  Ann. 
son,  100  Tex.  185,  97  S.  W.  459,  123  Cas.  1912B  326;  Ann.  Cas.  1913D  835; 
A.  S.  R.  798,  7  L.R.A.(N.S.)  191  and  17  Eng.  Rul.  Cas.  238. 

note.  17.  Note:  Ann.  Cas.  1912B  326. 

16.  MeCafferty  v.  Lewando's  French       18.  Finneran  v.  Graham,  198  Mass. 
Dyeing,  etc.,  Co.,  194  Mass.  412,  80  385,  84  N.  B.  473,  15  Ann.  Cas.  29L 
N.  E.  460,  120  A.  S.  R.  562;  Finner-       19.  Note:  15  Ann.  Cas.  293,  297. 
an  T.  Qraham,  198  Mass.  385,  84  N.       20.  Note:  Ann.  Cas.  1912B  326. 
JC  473.  15  Ann.  Cas.  291  and  note; 

619 


§  115  MASTER  AND  SERVANT  la  R.  a  L. 


and  mental  disability  excuses  a  failure  to  give  the  noti^e^  Axud  ev^i 
in  the  absence  of  express  statutory  provision  sUch  disability  to  give 
the  notice  is  usually  a  good  excuse  for  not  ^viag  it>  In  respect  of 
sufficiency,  the  notice  must  fairly  apprise  the  employer  of  thd  time, 
place  and  cause  of  the  injury.*  The  purpose  of  the  notice  is  to  give 
the  employer  general  information  as  to  the  time,  place  aoad  cause  of. 
the  accident,  not  to  advise  him  spedficaJly  as  to  its  details  or  effeets;  ' 
and  it  will  not  be  held  to  be  Insufficient  if,  in  view  of  its  terms,  there 
should  be  no  difficulty  in  investigating  the  charge  and  in  preparing 
to  defend  against  it.*  A  notice  is  sufficient  which  states  beyond  sub- 
stantial  criticism  what  did  actually  and  directly  cause  the  injuries, 
and  which  specifies  the  defendant's  legal  agency  in  causing  the  acci- 
dent, in  language  which,  though  perhaps  in  some  degiei  gameral, 
when  considered  by  itself,  is  apt  and  applicable.**  In  some  jurisdic- 
tions it  is  provided  by  statute  that  the  failure  to  give  a  sufficient  notice 
will  not  bar  the  employee's  right  to  maintain  an  action  under  the 
statute,  provided  he  did  not  intend  to  mislead  the  employer  and  the 
employer  has  in  fact  not  been  misled.*  Where  the  right  to  maintain 
an  action  is  given  by  the  common  law  or  by  a  statute  which  does  not 
require  notice  of  the  injury  to  be  given  to  the  employer,  sudi  notice 
is  unnecessary,  even  though  there  is  in  the  same  jurisdiction  an  em- 
ployer's liability  act  requiring  notice  to  be  given.  In  a  word  the 
requirement  of  such  act  does  not  apply  to  actions  not  based  thereon.' 
But  in  an  action  under  an  employers'  liability  act  in  force  in  the 
state  where  the  accident  occurred,  brought  in  another  state,  compliance 
with  the  provisions  of  the  act  as  to  the  notice  of  the  injury  must  be 
shown.® 

115.  Pleadings;  Allegations  Respecting  KnowleAge.H-^To  ^[lable  an 
employee  to  recover  from  his  employer  on  account  of  injuries  received 
by  reason  of  defective  places,  machinery,  appliances,  or  incompetent 
coemployees,  it  is  generally  necessary  to  allege  and  prove  that  the 
employer  was  in  fault,  and  that  the  employee  was  without  fault,  or 
to  allege  and  prove  facts  from  which  such  fault  and  want  of  fault  may 
be  inferred.*    Comparative  knowledge  of  the  parties  as  to  the  danger 

» 

1.  Note:  15  Ann.  Cas.  293.  6.  Note:  Ann.  Cas.  1912B  328. 

2.  Pappagello  v.  Hvde,  82  N.  J.  L.       6.  Notes:  21  L.R.A.(N.S.)  233,  237; 
690,   83  Atl.   961,   Ann.   Cas.   1913D    16  Ann.  Cas.  298. 

832;  Finnigan  v.  New  York  Contract-  7.  R vails  v.   Mechanics'   Mills.  160 

ing  Co.,  194  N.  Y.  244,  87  N.  E.  424,  Mass.   190,   22  N.   E.  766,  5  L.KA. 

21  L.R.A.(N.S.)  233  and  note;  Simp-  667;  McCaffertv  v.  Lewando's  Fren<* 

son  V.  Foundation  Co.,  201  N.  Y.  479,  Dyeing,  etc.,  Co.,  194  Mass.  412,  80 

95  N.  E.  10,  Ann.  Cas.  1912B  321  N.  E.  460,  120  A.  S.  B.  562. 

and  note.  Notes:  15  Ann.  Cas.  294;  Ann.  Cas. 

Note :  15  Ann.  Cas.  294.  1912B  327. 

3.  Note :  Ann.  Cas.  1912B  328.  8.  Note :  Ann.  Cas.  1912B  331. 

4.  Note :  Ann.  Cas.  1912B  327 ;  Ann.  9.  Louisville,  etc.,  R.   Co.  v.  Hall, 
Cas.  1913D  835.  87  Ala.  708,  6  So.  277,  13  A.  S.  B. 
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being  the  criterion  by  which  liability  is  to  be  determined,^^  the  em- 
ployee must  allege  that  the  employer  knew  or  by  the  exercise  of  core 
might  have  known  of  the  peril  from  whicdi  the  injury  resulted;  **  but 
an  allegation  that  the  employer  ^^negligently"  permitted  the  danger 
to  exist  is  an  equival^it  averment,  and  suffices. ^^  The  plaiutiH!  need 
not  e^reesly  allege  that  he  had  no  knowledge  of  the  peril.^'  If  he 
did  have,  this  is  matter  of  defense  to  be  alleged  and  proved  by  the 
employer.**  An  allegation  by  the  plaintiflf  that  he  exercised  due  care 
or  that  he  was  not  negligent  imports  that  he  had  no  knowledge  of 
the  danger.**^  It  is  not  sufficient  to  allege  in  general  terms  that  it 
was  the  duty  of  the  defendant  to  do  this  or  to  do  that.  Such  an  aver- 
ment is  the  statement  of  a  conclusion,  not  of  a  fact  The  general  rule 
in  such  cases  is  that  the  pleader  tn^t  distinctly  set  forth  the  facts 
which  he  claims  creates  the  duty  that  has  been  violated,  and  from 
the  faets  so  stated  the  court  will  determine  as  a  matter  of  law  the 
existence  or  the  nonexistence  of  the  duty.^*  It  may  and  not  infre* 
quently  does  occur  that  several  negligent  acts  or  omissions  combine 
to  cause  an  injury  to  an  employee.  Although  any  one  of  such  acts 
may  be  ground  on  which  ^e  employee  may  found  his  action,  yet  as 
he  has  sustained  but  a  single  injury  he  has  but  one  cause  of  action. 
Accordingly,  it  is  generally  held  that  an  amendment  setting  forth 
additional  ground  of  negligence  as  the  cause  of  the  same  injury  does 
not  constitute  a  statement  of  a  new  cause  of  action.^^  The  modem 
tendency  is  to  overrule  objections  founded  upon  technicalities  and 

84,  4  L.R.A.  710;  Sims  v.  East,  etc.,  A.   S.  R.  854.     Compare  Bowles  v. 

R.  Co.,  84  Ga.  152/  10  S.  E.  543,  20  Indiana  R.  Co.,  27  Ind.  App.  672,  62 

A,   S.   R.  352;   Pennsylvania   Co.   v.  N.  E.  94,  87  A.  S.  B.  279. 

Congdon^  134  Ind.  226,  33  N.  E.  795,  It  is  sufficient  if  the  complaint  aver 

39  A.  S.  E.  251;  Chicago,  etc.,  R.  Co.  a   lack   of   knowledge   of  the   defect, 

v.  Hines,  132  111.  161,  23  N.  E.  1021,  and  the  servant  need  not  allege  that 

22  A.  S*  R.  515;  Wormell  v.  Maine  he  had  not  the  means  of  knowledge. 

Cent.  R.  Co.,  79  Me.  397,  10  Atl.  49^  98  A.  S.  R.  312  note. 

1  A.  S.  R.  321.    As  to  pleading  and  14.  Benson  v.   Lehigh  Valley   Coal 

piwf  of  contributory  ni^ligence,  see  Co.,  142  Minn.  222,  144  N.  W.  774, 

mfra,  par.  132.  50  L.R.A.(N.S.)  170;  Donahue  v.  En- 

10.  Note:  41  L.R.A.  145.  See  su-  torprise  R.  Co.,  32  S.  C.  299,  11  S.  E. 
pra,  par.  62.  95,  17  A.  S.  R.  854. 

11.  Johnson  v.  Missouri  Pac.  R.  Co.^  15.  Chicago,  etc.,  R.  Co.  v.  Hines, 
96  Mo.  340,  9  S.  W.  790,  9  A.  S.  R.  132  111.  161,  23  N.  E.  1021,  22  A. 
351.  S.  R.  515. 

Note :  41  L.R J^.  145.  16.  Chicago,  etc.,  R.  Co.  v.  Barker, 

12.  Johnson  v.  ACssouri  Pac.  R.  Co.,  169  Ind.  670,  83  N.  E.  369,  14  Ann. 
96  Mo.  340,  9  S.  W.  790,  9  A.  S.  B.  Cas.  375,  17  L.R.A.(N.S.)  542:  See 
351.  Pleading. 

13.  Union  Stock  Yards  Co.  v.  Con-  17.  Chobanian  v.  Washburn  Wire 
oyer,  38  Neb.  488,  56  N.  W.  1081,  41  Co.,  33  R.  I.  289,  80  Atl.  394,  Ann. 
A.  S.  R.  738;  Donahue  v.  Enterprise  Cas.  1913D  730  and  note. 

R.  Co.,  32  S.  C.  299,  11  S.  E.  95,  17 
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formal  defects,  and  to  consider  any  errors  of  this  description  as  being 
cured  by  verdict.*® 

116.  Instmctions  to  Jury. — ^Instructions  in  actions  for  injuries  to 
employees  are  governed  by  the  code  of  rules  that  has  been  established 
for  the  governance  of  judicial  proceedings  generally.*'  A  charge 
which  ignores  one  of  the  elements  in  the  case  is  erroneous,'®  But 
an  assumption  of  undisputed  fads  is  no  sufficient  ground  for  reversal.* 
A  failure  specifically  to  define  negligence  in  an  instruction  is  not  error 
when  the  instructions  as  a  whole  must  have  conveyed  to  the  jury  the 
meaning  of  the  term.'  There  is  no  justifiable  reason  for  refusing  an 
instruction  telling  the  jury  that  neither  sympathy  for  the  plaintiff 
nor  prejudice  against  the  defendant  should  influence  their  verdict' 

117.  Functions  of  Court  and  Jury. — ^In  this  class  of  cases,  gov- 
erned as  it  is  by  a  mutable  public  opinion  which  has  worked  revolu- 
tionary changes  in  a  decade,  especial  weight  may  well  be  attached 
to  the  expression  of  the  triers  of  fact.  And  it  is  a  safe  and  politic 
practice  to  leave  it  to  the  jury  to  determine  whether  the  employer 
was  negligent,'^  and  also  whetlier  the  plaintiff  or  his  intestate  was 
guilty    of    contributory    negligence.*      According    to    the    general 

18.  Johnson  v.  Missouri  Pac.  R.  Co.,  6  KR.A.  733;  Peterson  v.  Merchants' 
96  Mo.  340,  9  S.  W.  790,  9  A.  S.  R.  Elevator  Co.,  Ill  Minn.  105,  126  N. 
351.  W.  534,  137  A.  S.  R.  537,  27  L.R.A. 

19.  See  Instructioks,  vol.  14,  p.  (N.S.)  816;  Madden  v.  Duluth,  etc., 
723.  R.  Co.,  n2  Minn.  303, 127  N.  W.  1052, 

20.  Giberson  v.  Patterson  Mills  Co.,  21  Ann,  Cas.  805;  Jewell  v.  Kansas 
174  Pa.  St.  369,  34  Atl.  563,  52  A.  City  Bolt,  etc.,  Co.,  231  Mo.  176,  132 
S.  R.  823.  S.  *W,  703,  140  A.  S.  R.  515;  Blais- 

1.  Bessemer  Land,  etc.,  Co.  v.  Camp-  dell  v.  Davis  Paper  Co.,  76  N.  H.  497, 
bell,  121  Ala.  50,  25  So.  793,  77  A.  77  Atl.  485,  139  A.  S.  R.  735;  Maria 
S.  R.  17.  V.  Harriet  Cotton  MiUs,  138  N.  C.  401, 

2.  Downey  v.  Gemini  Min.  Co.,  24  50  S.  E.  769,  3  Ann.  Cas.  812;  Balti- 
Utah  431,  68  Pac.  414,  91  A.  S.  R.  more,  etc.,  R.  Co.  v.  Fonts,  88  Ohio 
798.  St.   305,  104  N.  E.  544,  Ann.   Cas. 

3.  Jones,  etc.,  Co.  v.  George,  227  111.  1915 A  1256  and  note ;  Tissue  v.  Balti- 
64,  81  N.  E.  4,  10  Ann.  Cas.  285,  more,  etc.,  R.  Co.,  112  Pa.  St.  91,  3 

4.  Martin  v.  Wabash  R.  Co.,  142  Atl.  667,  56  Am.  Rep.  310;  Louisville, 
Fed.  650,  6  Ann.  Cas.  582;  Denver,  etc.,  R.  Co.  v.  Stacker,  86  Tenn.  343, 
etc.,  R.  Co.  V.  Burchard,  34  Colo.  539,  6  S.  W.  737,  6  A.  S.  R.  840;  Texas, 
86  Pac.  749,  9  Ann.  Cas.  994;  Szvman-  etc.,  R.  Co.  v.  Robertson,  82  Tex.  657, 
ski  v.  Blumenthal,  4  Penn.  (Del.)  17  S.  W.  1041,  27  A.  S.  R.  929;  Pug- 
511,  56  Atl.  674,  103  A.  S.  R.  132;  inire  v.  Oregon  Short  Line  R.  Co.,  33 
Christiansen  v.  William  Graver  Tank  Utah  27,  92  Pac.  762,  126  A.  S.  R. 
Works,  223  111.  142,  79  N.  E.  97,  7  805,  14  Ann.  Cas.  384,  13  L.R.A. 
Ann.  Cas.  69;  Tobey  v.  Burlington,  (N.S.)  565;  Klotz  v.  Power,  etc..  Ma- 
etc.,  R.  Co.,  94  la.  256,  62  N.  W.  761,  chinerv  Co.,  136  Wis.  107,  116  N.  W. 
33  L.R.A.  496;  Griffin  v.  Boston,  etc.,  770,  17  L.R.A.(N^.)   904. 

R.  Co.,  148  Mass.  143,  19  N.  E.  166,       Note :  1  L.R. A.  173. 
12  A.  S.  R.  526,  1  L.R.A.  698;  Ciriack       5.  Denver,  etc.,  R.  Co.  v.  Norgate, 
V.  Merchants'  Woolen  Co.,  151  Mass.    141  Fed.  247,  72  C.  C.  A.  365,  6  Ann. 
152,  23  N.  E.  829,  21  A.  S.  R.  438,    Cas.  448;  Boston,  etc.,  B.  Co.  v.  Gokey, 
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rule  ^  when  the  facts  are  not  admitted  or  when  mere  tJian  one  in- 
ference may  be  reasonably  drawn^  the  question  is  stibihiited  to  the 
jury  to  find  whether  or  not  there  is  negligence.' 

118.  Damages  Recoverable. — ^Damages  in  actions  by  employees  for 
injuries  are  to  be  assessed  in  accordance  with  the  settled  principles 
goyeming  the  determination  of  damages.^  An  injury  to  an  employee 
is  a  wrong,  not  a  breach  of  contract,  and  the  recovery  is  to  be  iheasured 
by  the  rule  applicable  to  tort  actions  als  distinguished  from  the  rule 
governing  in  actions  of  contract.*  The  jury  should  give  to  the  plaintiff 
such  a  sum  as  will  compensate  him  for  the  injuries  received,  taking 
into  consideration  all  the  facts  proved  in  the  case.**  His  comparative 
earning  capacity  at  the  time  of  and  after  the  injury  is  a  proper  matter 

149  Fed.  42,  79  C.  C.  A.  64,  9  Ann.  363,  67  S.  E.  460,  137  A.  S.  R.  904; 

Cas.   384;    Choctaw,   etc.,   R.   Co.   v.  East  line,  etc.,  R.  Co.  v.  Soott,  71 

Jones,  77  Ark.  367,  92  S.  W.  244,  7  Tex.  703,  10  S.  W.  298,  10  A.  S.  R. 

Ann.  Cas.  430;  Magee  v.  North  Pac.  804  and  note;  Nadau  v.  White  River 

Coast  R.  Co.,  78  Cal.  430,  21  Pac.  114,  Lumber  Co.,  76  Wis.  120,  43  N.  W. 

12  A.  S.  R.  69;  CarroU  v.  East  Ten-  1135,  20  A.  S.  R.  29. 

nessee,  etc.,  R.   Co.,  82  Ga.  452,  10  Notes:  4L.R.A.  53;  49  L.R.A.(N.S.) 

S.  £.  163,  0  URJl,  214;  Christiansen  205*,   Ann.    Cas.   1913B    1130;    Ann. 

V.  WiUiam  Graver  Tank  Works,  223  Cas.  1913C  135;  Ann.  Cas.  1914C  176. 

lU.  142,  79  N.  E.  97,  7  Ann.  Cas.  69;  See  infra,  par.  166. 

Knox  v.  American  Rolling  Mill  Corp.,  6.  See  Trial. 

236  HI.  437,  86  N.  E.  90,  127  A.  S.  7.  Jewell  v.  Kansas  City  Bolt,  etc., 

R.  291;  Bums  v.  Chicago,  etc.,  R.  Co.,  Co.,  231  Mo.  176,  132  S.  W.  703,  140 

69  la.  460,  30  N.  W.  25,  58  Am.  Repw  A.  S.  R.  515;  Marks  v.  Harriet  Cotton 

227;  Wormell  v.  Maine  Cent.  R.  Co.,  Mills,  138  N.  C.  401,  50  S.  E.  769, 

79  Me.  397, 10  Atl.  49, 1  A.  S.  R.  321;  3- Ann.  Cas.  812. 

New  York,  etc.,  R.  Co.  v.  Coulboum,  8.  See  Damages,  vol.  8,  p.  414. 

69  Md.  360,  16  Atl.  208,  9  A.  S.  R.  9.  Schnmaker  v.  St.  Paul,  etc.,  R. 

430,  1  L.R. A.  541 ;  Poor  v.  Sears,  154  Co.,  46  Minn.  39,  48  N.  W.  559,  12 

Mass.  539,  28  N.  E.  1046,  26  A.  S.  R.  L.R.A.  257, 

272;  Ha^ell  v.  Cape  Ann  Anchor  10.  Pittsburgh,  etc.,  R.  Co.  v.  Mont- 
Works,  178  Mass.  485,  59  N.  E.  1113,  gomery,  152  Ind.  1,  49  N.  E.  582,  71 
4  L.R.A.(N.S.)  220;  Young  v.  SneU,  A.  S,  R.  301,  69  L.R.A.  875,  overruled 
200  Mass.  242,  86  N.  E.  282, 19  L.R.A.  on  another  point  by  Pittsbui^h,  etc., 
(N.S.)  242;  De  KaUands  v.  Washte-  R.  Co.  v.  Moore,  152  Ind.  345,53  N.  E. 
hbw  Home  Telephone  Co.,  153  Mich.  290, 44  L.R. A.  638 ;  Eureka  Block  Coal 
25,  116  N.  W.  564,  15  Ann.  Cas.  593  j  Co.  v.  Wells,  29  Ind.  App.  1,  61  N. 
Viou  V.  Brooks-Scanlon  Lumber  Co.,  E.  236,  94  A.  S.  R.  259;  Schumaker 
99  Minn.  97,  108  N.  W.  891,  9  Ann.  v.  St.  Paul,  etc.,  R.  Co.,  46  Minn.  39, 
Cas.  318;  Koreis  v.  Minneapolis,  etc.,  48  N.  W.  659, 12  LJl^.  257. 
R.  Co.,  108  Minn.  449,  122  N.  W.  668,  Recovery  for  injury  to  minor  child. 
133  A.  S.  R.  462,  25  L.R.A.(N.S.)  McGarr  v.  National,  etc.,  Worsted 
339;  Madden  v.  Duluth,  etc.,  R.  Co.,  Mills,  24  R.  I.  447,  53  Atl.  320,  96 
112  Minn.  303,  127  N.  W.  1052,  21  A.  S.  R.  749,  60  L.R.A.  122. 
Ann.  Cas.  805;  Thorpe  v.  Missouri  ^Damages  recoverable  under  federal 
Pac.  R.  Co.,  89  Mo.  650,  2  S.  W.  3,  employers'  liability  act.  Michigan 
58  Am.  Rep.  120;  Martin  v.  North  Cent..  R.  Co.  v.  Vreeland,  227  U.  S. 
Jersey  St.  R.  Co.,  81  N.  J.  h.  562,  59,  33  S.  CU  102,  Ann.  Cas.  1914C 

80  Atl.  477,  Ann.  Cas.  .1912D  212;  176  and  note. 
Lowe  V.  Southern  R.  Co.,  85  S.  C. 
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of  inquiry .^^  Necessary  expeoises  of  auraing  and  medical  eaxe  should 
be  allowed ;  ^  and  tbe  jury  may  take  into  couaideration  wbaAever 
physical  and  mental  suflfering  the  plaintiff  may  have  been  subjected 
to.^*  And  the  rule  does  not  limit  a  recovery  to  paat  suffering;  future 
pain  is  a  proper  eubjeict  for  the  allowance  of  damages,**  provided 
there  is  a  reasonable  certainty  that  it  will  result  from  the  original 
injury.**  But  in  actions  under  statutes  giving  a  right  of  action  to 
husband,  or  wife,  or  parent,  brothers  and  sisters,  for  the  death  of  a 
husband  or  wife,  or  parent,  or  son  or  brother,  or  sister,  it  seems  well 
settled  that  the  damage^  provided  for  and  recoverable  under  t];iem  are 
only  such  as  are  pecuniary  and  actual,  or  fixed  in  amount  by  the  stat- 
utes, and  not  exemplary,  and  not  on  account  of  the  mental  suffering 
of  the  deceased  or  for  the  sorrow,  grief  or  suffering  of  the  surviving 
relatives  who  may  be  entitled  to  recover.**  While  it  is  improper  for 
the  jury  to  take  into  consideration  the  fact  that  the  defendant  is 
indemnified  against  accident  to  his  employees,  the  courts  generally 
hold  that  the  attorney  for  the  plaintiff  may  in  his  examination  of  the 
jurors  on  their  voir  dire  ask  them  if  they  are  in  any  way  connected 
with  an  accident  insurance  company  or  have  any  interest  therein, 
provided  always  that  this  is  done  in  good  faith  without  any  intent  to 
call  the  attention  of  the  jury  to  the  fact  of  the  insurance  unnecessarily 
or  for  the  purpose  of  prejudicing  the  defendant's  rights.  It  is  held 
that  the  counsel  may  a^k  these  questions  to  enable  them  to  secure  an 
impartial  jury,  and  that  if  no  undue  prominence  is  given  to  the  fact 
that  the  defendant  has  or  may  have  indemnity  against  accidents,  such 
questions  are  legitimate  and  proper.*'  In  conclusion  it  may  be  said 
that  the  law  does  not  justify  a  reviewing  court  in  disturbing  a  verdict 
where  no  important  error  has  occurred  during  the  trial,  unless  the 
amount  of  damages  allowed  is  so  manifestly  disproportionate  to  the 
injury  received  as  to  make  it  apparent  that  the  jury  were  influenced 
by  prejudice,  misapprehension,  or  by  some  corrupt  or  improper  con- 
sideration.** 

11.  Knox  V.  American  Rolling  Mill  14.  N'ote:  9  Ann.  Cas.  1051. 
Corp.,  236  III.  437,  86  N.  E.  90,  127  16.  Green  v.  Catawba  Powcar  Co.,  75 
A.  S.  R.  291;  Houston,  etc.,  R.  Co.  S.  C.  102,  55  S.  E.  126,  9  Ann.  Cas. 
V.  Willie,  53  Tex.  318,  37  Am.  Rep.  1050  and  note. 

756.  16.  Lindsey  v.   Tioga  Lumber  Co., 

12.  Miller  v.  Kelly  Coal  Co.,  239  Til.  108  La.  468,  32  So.  464,  92  A.  S.  R. 
626,  88  N.  E.  196,  130  A.  S.  R.  245;  384;  Porter  v.  Hannibal,  etc.,  R.  Co., 
Eureka  Block  Coal  Co.  v.  Wells,  29  71  Mo.  66,  36  Am.  Rep.  454. 

Ind.  App.  1,  61  N.  E.  236,  94  A.  S.  R.  17.  Vindicator    Consol.    Gold    Min. 

259.  Co.  V.  Firstbrook,  36   Colo.  498,  86 

13.  Pittsburp:h,  etc.,  R.  Co.  v.  Mont-  Pae.  313,  10  Ann.  Cas.  1108;  Viou  v. 
gomery,  152  Ind.  1,  49  N.  E.  582,  71  Brooks-Scanlon  Lumber  Co.,  99  Minn. 
A.  S.  R.  301,  69  L.R.A.  875,  over-  97,  108  N.  W.  891,  9  Ann.  Cas.  318 
ruled  on  another  point  by  Pittsburgh,  and  note. 

etc.,  R.  Co.  V.  Moore,  162  Ind.  345,       Note:  Ann.  Oas.  1913C  359. 
53  N.  E.  290,  44  L.R.A.  638.  18;  Ttmnel  Min.,  etc.,  Co.  v.  Cooper, 
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Evidenee 

119.  In  General. — Questions  of  thg  admissibility,  weight  and  suffi- 
ciency of  evidence  in  actions  for  injuries  to  employees  are,  of  course, 
to  be  determined  by  the  rules  established  for  the  governance  of  this 
matter  in  judicial  proceedings  generally.**  While  the  plaintiff  may 
show  the  efficient  cause  of  his  injury  by  circumstantial  evidence,  yet 
such  evidence  will  not  suffice  unless  the  circumstances  are  such  that 
they  not  only  furnish  support  to  the  particular  theory  advanced,  but 
also  tend  to  exclude  any  other  reasonable  theory.** 

120.  Other  Accidents  or  Absence  Thereof,— An  established  rule  of 
evidence  *  declares  that  the  happening  of  other  acxddents  similar  to 
that  for  which  suit  is  brought  tends  to  prove  negligence  on  the  part 
of  the  employer,  and  may  be  given  in  proof  thereof.*  Evidence  of 
other  accidents  discloses  knowledge  or  notice  on  the  employer's  part 
of  the  peril  to  which  the  employee  was  subjected,*  and  knowledge  is 
the  fundamental  of  negligence.*  And  so,  where  the  employee  contends 
that  his  injury  resulted  from  the  unsafe  and  dangerous  character  of 
an  appliance  with  which  it  was  his  duty  to  work,  evideojce  tending  to 
show  that  on  a  prior  occasion  tlve  same  appliance  behaved  in  the  same 
manner  as  when  he  was  injured  is  competent  as  tending  to  prove  some 
vice  in  its  construction  rendering  its  operation  dangerous,  and  that 
the  employer  knew,  or  should  have  known,  of  such  vice.*  Whether 
upon  a  related  principle  it  is  permissible  to  prove  an  absence  of  prior 
similar  accidents  is  a  question  upon  which  the  authorities  have  dif- 
fered. Some  courts  have  favored  the  admission  of  such  evidence  on 
the  score  that  it  tends  to  establish  due  care  on  the  part  of  the  employer.® 
And  perhaps  in  certain  industries  which  subject  employees  to  much 
danger,  it  is  reasonable  so  to  hold.  That  fewer  accidents  have  occurred 
in  the  defendant's  establishment  than  occur  in  the  same  business  as 
conducted  by  other  employers  mu<?t  necessarily  disclose  more  than 
average  care.'  But  in  many  cases  such  evidence  must  have  but  little 
or  no  relevancy  or  weight,  and  by  som>e  courts  it  has  been  declared 

50  Colo.  390,  115  Pac.  901,  Ann.  Cas.    863;  Myers  v,  Hudson  Iron  Co.,  150 
1912C  504,  30  L.R.A.(N.S.)  1064.  Mass.  125,  22  N,  E.  631,  15  A.  S.  R. 

19.  See  E/ViDBNCB,  vol.  10,  p,  847.    176. 

Questions  respecting  evidence  have  3.  Looisville,  etc,  R<  Co.  v.  Hall,  91 

been  treated  throughout  the  article  in  Ala.  112,  8  So.  371,  24  A.  S.  R.  863; 

conjunction  vnih  the  particular  mles  Louisville,  ete.,  R.  Co.  v.  Wright,  115 

of  suhstasitzve  law  to  which  they  te*  Ind.  a78.  16  N.  E.  145,  17  N.  E.  584, 

late.  7  A.  S.  R.  432. 

20.  Monson  v.  La  Trance  Copper  4*  See  supra,  par.  5. 

Co.,  39  Mont.  50,  101  Pac.  243,  133  6.  Brewing  Co.  v.  Ba«er,  50  Ohio 

A.  8.  R.  549.    See  Bvidbkos,  vol.  10,  St.  660,  35  N.  E.  55,  40  A.  S.  R.  686. 

p.  1007,  6.  Commarford    ▼.    Empire    Lime- 

1.  S«e  EviBENOB,  vol.  10,  p.  940.  stone  Co.,  11  Ont.  L.  Rep.  119,  6  Ann. 

2.  Louisville,  ete.,  R.   Co.  v.   Hall,  Cas.  1012  and  note. 

91  Ala.  112,  8  So.  371,  24  A.  S.  R.       7.  See  supra,  par.  6L 
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to  be  inadmissible.®  In  any  event  it  must  appear  that  the  offending 
instrumentality  was  put  to  a  fair  test  and  proved  to  be  by  the  absence 
of  any  accident  reasonably  safe.^  And  it  would  seem  that  in  no  case 
can  the  absence  of  prior  accident  be  declared  to  be  conclusive  proof  of 
cai-e  on  the  part  of  the  employer.^® 

121.  Subsequent  Changes  or  Repairs. — ^While  there  has  been  some 
contrariety  of  decision  and  reasoning  on  the  point,  it  has  been  asserted 
by  the  majority  of  the  cases  that  acts  of  an  employer  subsequent  to 
the  occurrence  of  an  injury  to  an  employee,  done  with  a  view  to  pre- 
venting other  accidents,  are  not  to  be  considered  as  proof  of  negligence 
and  may  not  be  shown  in  an  action  by  the  injured  employee.^^  Very 
obviously  it  would  be  unreasonable  in  every  case  of  injury  to  an  em- 
ployee to  hold  the  employer  accountable  merely  on  proof  that  he  made 
efforts  to  avoid  a  recurrence  of  the  untoward  event — ^in  short,  that 
subsequent  precautions  are  evidence  of  previous  negligence.  Modern 
policy  certainly  favors  ever>'  precautionary  act  that  the  employer  may 
do,  yet  if  he  were  to  be  charged  with  negligence  because  of  subsequent 
alterations  of  offending  instrumentalities  such  policy  would  be  squarely 
contradicted.^*  On  the  contrary,  a  speedy  alteration  of  conditions  so 
as  to  obviate  a  recurrence  of  the  accident  should  be  taken  to  be  vigi- 
lance on  the  part  of  the  employer  to  safeguard  his  employees,  and  as 
proof  of  due  care.  "The  fact  that  an  accident  has  happened  and  some 
person  has  been  injured  immediately  puts  a  party  on  a  higher  plane 
of  diligence  and  duty  from  which  he  acts  with  a  view  of  preventing  the 
possibility  of  a  similar  accident,  which  should  operate  to  commend 
rather  than  condemn  the  person  so  acting."  *•  Until  the  occurrence 
of  the  accident  it  may  have  been  impossible  to  foresee  the  danger,^* 
and  in  the  last  analysis  negUgence  of  the  employer  consists  in  action 
or  nonaction  accompanied  by  knowledge  of  the  result  thereof.**  If 
the  employer  had  no  actual  or  constructive  knowledge  of  the  peril 
until  the  occurrence  of  the  injury  he  cannot  be  charged  with  negli- 
gence.   The  courts  recognize  a  number  of  exceptions  to  the  rule  which 

8.  Note:  5  Ann.  Ca«.  1014.  1913E  349  and  note;  Worthy  v.  Jones- 

9.  Note:  6  Ann,  Cos.  1015.  ville  OU  MiU,  77  S.  C.  69,  57  8.  E. 

10.  Myers  v.  Hudson  Iron  Co.,  150  634, 12  Ann.  Cas.  688, 11  L.R.Al,(N.S.) 
Mass.  125,  22  N.  E.  631,  15  A.  8.  R.   690. 

176.  Note:  98  A.  8.  R.  323. 

11.  Camp  Bird  v.  Larson,  152  Fed.  12.  Colorado  Eleetrie  Ca  v.  Lub- 
160,  81  C.  C.  A.  412,  11  Ann.  Cas.  b«ra,  11  Colo.  505,  19  Pac  479,  7  A. 
500  and  note;   Colorado  Eleetrie  Co.  8.  R.  255. 

V.  Lubbers,  11  Colo.  505,  19  Pae.  479,  Note :  98  A.  S.  R.  323. 

7  A.  8.  R.  255;  Nalley  v.  Hartford  13.  Nalley  v.  Hartford  Carpet  Co., 

Carpet  Co.,  51  Conn.  524,  50  Am.  Rep.  51  Conn.  524,  50  Am.  Rep.  47.     See 

47;  8hinners  v.  Proprietors  of  Locks,  Negligence. 

etc.,  154  Mass.  168,  28  N.  E.  10,  26  14.  Note:  Ann.  Cas.  1913E  356. 

A,  S.  R.  226;  Wvnnewood  v.  Cox,  31  15.  See  supra,  par.  63. 

Okla.  563,  122  Pac.  528,  Ann.   Cas. 
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excludes  evidence  of  subsequent  alterations,**  one  being  in  case  the  evi- 
dence is  offered  to  prove  conditions  existent  at  the  time  of  the  accident, 
and  another  when  the  evidence  may  become  pertinent  on  the  question 
of  whose  duty  it  is  to  make  the  repairs.*' 

122.  Opinions  of  Experts  and  Others. — Opinion  evidence,*^  whether 
expert  or  nonexpert,  is  inadmissible  in  re£^)ect  of  the  dangerous  char- 
acter of  work,  situations,  appliances,  etc.,  wlien  all  the  facts  can  be 
ascertained  and  made  intelligible  to  the  jury,  or  when  the  subject  is 
such  as  men  in  general  are  capable  of  comprehending  and  understand- 
ing ;  or,  as  the  rule  is  often  stated,  such  evidence  is  inadmissible  when- 
ever the  jury  can  be  afforded  an  opportunity  to  form  an  opinion  as 
intelligent  and  reliable  as  that  of  the  witness.  When,  however,  the 
inquiry  involves  facts  which  it  is  not  practicable  to  place  palpably 
before  the  jury,  or  when  the  jury,  after  having  all  the  facts  presented 
to  them,  could  not  form  an  opinion  as  reliable  as  that  of  the  witness, 
then  the  opinion  of  witnesses  may  be  given.  That  the  question  as 
to  the  dangerous  character  of  a  situation,  appliance,  etc.,  embraces  the 
very  point  to  be  decided  by  the  jury  is  not  a  good  ground  of  objection 
if  the  subject  is  one  concerning  which  expert  testimony  is  generally 
proper.^*  In  the  application  of  these  principles,  however,  the  courts 
have  differed  very  greatly,  the  facts  and  circumstances  surrounding 
the  particular  case  being  often  the  basis  of  decision.*®  Very  often 
opinion  evidence  is  offered  to  prove  that  instrumentalities  are  danger- 
ous. Some  courts  advocate  its  admission  in  such  cases,*  whereas  others 
take  an  opposite  position.*  However  this  may  be,  it  undoubtedly  is 
true  that  a  nonexpert  witness  should  not  be  allowed  to  give  his  opinion 
as  to  the  safety  of  a  place  or  appliance  where  expert  knowledge  is 
essential  to  the  formation  of  a  correct  opinion.* 

123.  Inference  from  Fact  of  Injury;  Res  Ipsa  Loquitur. — As 
a  general  rule  the  mere  fact  that  an  injury  has  been  sustained  by 
an  employee  while  discharging  the  duties  of  his  employment  gives 
rise  to  no  inference  of  presumption  either  that  the  employer  has 
been  negligent  *  or  that  the  injury  was  due  to  the  fault  of  the  em- 

16.  Brazil  Block  Coal  Co.  v.  Gib-  1.  Notes:  51  L.R.A.(N.S.)  580;  7 
son,  160  Ind.  319,  66  N.  E.  882,  98    Ann.  Cas.  464. 

A.  S.  R.  281.  2.  Notes:   51  L.R.A.(N.S.)    572;   7 

Notes:  11  Ann.  Cas.  504;  Ann.  Cas.  Ann.  Cas.  465. 

1913E  357.  3.  Note:  51  L.R.A.(N.S.)  579. 

17.  Note:  Ann.  Cas.  1913E  357.  4.  Georgia  R.,  etc.,   Co.  v.  Nelms, 

18.  See  Expert  and  Opiniont  Evi-  83  Ga.  70,  9  S.  E.  1049,  20  A.  S.  R. 
DBNCE,  voL  11,  p.  560.  308;    Vissman    v.    Southern    R.    Co., 

19.  Hamarin  v.  Milwaukee  Bridge  (Ky.)  89  S.  W.  502,  2  L.R.A.(N.S.) 
Co.,  127  Wis.  550,  106  N.  W.  1081,  469;  Wonder  v.  Baltimore,  etc.,  R.  Co., 
7  Ann.  Cas.  458  and  note.  32  Md.  411,  3  Am.  Rep.  143 ;~  Gans 

Note:  51  L.R.A.(N.S.)  666,  577.         Salvage  Co.  v.  Byrnes,  102  Md.  230, 

20.  Note:  7  Ann.  Cas.  464.  62  Atl.  155,  1  L.R.A.(N.S.)  272;  Bar- 
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machinery,*  and  a  collision  of  railroad  cars ;  *  but  its  application  has 
been  denied  where  injuries  result  from  an  explosion  in  a  mine,^  the 
destruction  of  a  railway  bridge  by  flood,*  and  the  explosion  of  an 
emery  wheel.*  In  some  states  statutes  have  been  enacted  which  in 
effect  create  a  presumption  that  injuries  to  an  employee  were  caused 
by  the  n^ligence  of  the  employer.' 

125.  Bttrden  of  Proof  in  General. — ^The  general  rules  of  evidenoe 
respecting  the  burden  of  proof  and  the  burden  of  proceeding  *  are, 
needless  to  say,  the  same  in  actions  for  injuries  to  employees  as  in 
other  judicial  proceedings.  Fundamentally  the  plaintiff  has  oast 
upon  him  the  duty  of  establishing  every  element  of  the  case  necessary 
to  a  recovery .•  He  must  prove  the  existence  of  the  relationship  of 
employer  and  employee  at  the  time  of  the  injury ;  *♦  and  he  must  sup- 
port the  burden  of  proving  that  the  employer  was  negligent.**  He 
is  under  the  obligation  of  showing  that  the  offending  instrumentality 
was  defective,  that  the  defect  was  the  proximate  cause  of  his  \mug 
injured,  and  that  the  employer  had  knowledge  or  by  the  exercise  of 
ordinary  care  might  have  had  knowledge  of  the  peril  to  which  he  was 
subjected.**  It  is  incumbent  upon  the  plaintiff  to  negative  any  infer- 
ence that  the  injury  resulted  from  a  danger  for  which  the  defendant 

2.  Chiuccariello  v.  Campbell,  210  40  Wash.  224,  82  Pae.  294,  111  A. 
Mass.  532,  96  N.  E.  1101,  Ann.  Cas.    S.  R.  904. 

1912D  510  and  note,  44  L.R.A.(N.S.)  11.  Myfaan    v.    Louisiana    Electrio 

1050.     Contra,  Carnegie  Steel  Co.  v.  Light,  etc.,  Co.,  41  La.  Ann.  964,  6 

Byera,  149  Fed.  667,  82  C.  C.  A.  115,  So.  799,  17  A.  S.  R.  436,  7  L.R.A. 

8  L.R.A.(N.S.)  677  (elevator);  Hem-  172;  Beleal  v.  Northern  Pac.  R.  Co., 

scher  v.  Dobson,  220  Pa.  St.  222,  69  15  N.  D.  318,  108  N.  W.  33,  11  Ann. 

Atl.  669,  123  A.  S.  R.  690.  Cas.  921;  Erie,  etc.,  R.  Co.  v.  Smith, 

3.  St.  Lonis  Southwestern  R.  Co.  v.  125  Pa.  St  259,  17  Atl.  443,  11  A. 
Graham,  83  Ark.  61,  102  S.  W.  700,  S.  R.  895;  WaltcMi  v.  Burohd,  121 
119  A.  S.  R.  112.  Tenn.  715,  121  S.  W.  391,  130  A.  §• 

4.  Dickinson  v.  Stuart  Colliery  Co.,  R.  788 ;  Comer  v.  W.  M.  Ritter  Lumber 
71  W.  Va.  325,  76  S.  E.  654,  43  L.R.A.  Co.,  59  W.  Va.  688,  53  S.  E.  906,  8 
(N.S.)  335.  Ann.  Cas.  1105,  6  L.R.A.(N.S.)  562. 

5.  Johns  V.  Pennsylvania  R.  Co.,  226  Proof  that  a  maehine  worked  per- 
Pa.  St.  319,  75  Atl.  408,  28  L.R.A.  feetly  both  before  and  after  an  alleged 
(N.S.)  591  and  note.  erratic  movement  which  is  alleged  to 

a.  Note :  Ann.  Cas.  1912B  1335.  have  caused  a  personal  injury  easts  the 

7.  Georgia  R.,  etc.,  Co.  v.  Nelms,  burden  on  the  plaintiff  of  showing  that 
83  Ga.  70,  9  S.  E.  1049,  20  A.  S.  R.  such  movement  was  caused  by  a  defect 
308;  Mobile,  etc.,  R.  Co.  v.  Hicks,  91  in  the  appliance.  Chybowski  v.  Buc}'- 
Miss.  273,  46  So.  360,  124  A.  S.  R.  rm  Co.,  127  Wis.  332,  106  N.  W.  833, 
679;  Pennsylvania  Co.  v.  McCann,  54  7  L.R.A.(N.S.)  357. 

Ohio  St.  10,  42  N.  E.  768,  56  A.  S.  12.  Mason  v.  Richmond,  etc.,  R.  Co., 

R.  695,  31  L.R.A.  65L    See  Evidbkcs,  111  N.  C.  482,  16  6.  £.  698,  32  A. 

vol.  10,  p.  863.  S.  R.  814,  18  L.RJL  845;  Kiley  v. 

8.  See  Evn>ENCB,  vol.  10,  p.  896  et  Rutland  R.  Co.,  80  Vt  536^  iB  AtL 
seq.  713,  13  Ann.  Cas.  269. 

9.  Note:  98  A.  S.  R-  32L  Note:  41  L.R.A.  150. 

10.  Larson  v.  American  Bridge  Co., 
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was  not  rasponsible,^'  and  io  take  tbe  case  out  of  the  realm  of  q)ecula- 
tion  and  conjecture.**  If  from  the  evidence  it  appears  that  the  injury 
might  have  been  due  to  a  oause  for  which  the  employer  was  not  respon- 
sible as  well  as  to  one  for  which  he  was,  there  can  be  no  recovery.** 
The  plaintiff,  however,  need  only  raise  a  reasonable  presumption  that 
the  cause  of  the  injury  was  the  negligence  of  the  defendant,*^ 

126.  Burden  as  to  Contributory  NegUcence,  '^Assumption  of  Risk." — 
For  joaany  ye^rs  a  violent  yerbal  battle  has  raged  between  the  courts 
on  the  question  whether  the  plaintiff  must  prove  that  he  himself  was 
free  from  negligence  or,  whether  the  defendant  has  the  burden  of 
showing  that  the  injury  was  due  to  the  fault  of  the  plaintiff.*'  Many 
courts  stoutly  maintain  that  the  burden  of  proof  is  on  the  plaintiff 
to  prove  that  he  or  his  intestate  as  tbe  case  may  be  was  not  guilty  of 
contributory  negligence;  ^^  whereas  others,  just  as  tenaciously  defend 
the  position  that  the  defendant  must  prove  the  existence  of  contribu- 
tory negligence.**  There  may  be  som^e  substantial  difference  between 
these  apparently  contradictory  views, ^®  but  for  the  most  part  tbe  dis- 
agreement is  verbal  only.  All  courts  must  agree  that  the  plaintiff 
is  bound  to  present  a  case  which  discloses  that  he  exercised  due  care 
or  was  free  from  negligence,*  or,  as  it  sometimes  has  been  stated,  he 
must  not  show  thai;  he  failed  to  exercise  due  care;  ^  but  it  must  also 
be  conceded,  as  it  generally  is,  that  he  is  under  no  obligation  to  prove 
the  performance  of  any  particular  act  by  way  of  precaution.*    Inas- 

15.  Dallemand  t.  Saalf eldt,  175  HL  1179  j  Green  v.  Soutbem  By.,  72  8.  C. 
aiO,  61  N.  B.  645,  67  A.  8.  R.  214^  308,  52  S.  £.  45,  5  Aim.  Ca&  165  and 
48  L.R.A.  753;  Cincinnati,  etc.,  R.  Co.   note. 

V.  McMuUen,  117  Ind.  439,  20  N.  E.  Note :  5  Ann.  Cas.  167. 

287, 10  A.  S.  K.  67;  GriflBui  v.  Boston,  16.  Myhan    v.    Louisiana    Electric 

etc.,  B.  Co.,  148  Mass.  143,  19  N.  E.  Light,  etc.,  Co.,  41  La.  Ann.  964,  6 

166,  12  A.  S.  R.  526,  1  L.R.A.  698;  So.  799,  17  A.  S.  R.  436,  7  L.R.A. 

Coin  Y.  John  M.  Tak^e  Lounge  Co.,  222  172. 

Mo.  488,  121  S.  W.  1,  17  Ann.  Caa.  17.  See  Negligence. 

888,  25  L.R.A.(N.S.)  1179 j  Suburban  18.  Note:  10  Ann.  Cas.  4. 

Electric  Co.  v.  Nugent,  58  N.  J.  L.  19.  Crawford     v.     Bonners     Ferry 

658,   34   Atl.   1069,   32   L.B.A.   700;  Lumber  Co.,  12  Idaho  678,  87  Pao. 

Johnson  v.  Hudson  River  R.  Co.,  20  998,  10  Ann.  Cas.  1  and  note. 

N.  Y.  65,  75  Am.  Dec.  375.  20.  See  NsGLiGENcaB. 

Notes:  2  L.R.A.(N.S.)  905;  5  Ann.  1.  Woimell  v.  Maine  Cent  R.  Co., 

Cas.  167.  79  Me.  397, 10  Atl.  49, 1  A.  S.  R.  321; 

See  supra,  par.  123.  Bemheimer  v.  Bager,  108  Md.  551,  70 

14.  Green  v.  Southern  Ry.,  72  S.  C.  Atl.  91,  129  A.  S.  R.  458;  Anderson 

398,  52  S.  E.  45,  5  Ann.  Cas.  165  and  v.    Inland    Telephone,    etc.,    Co.,    19 

note;   Hamann  v.  3filwaukee  Bridge  Wash.  575,  53  Pac.   657,  41  L.R.A. 

Co.,  127  Wis.  550,  106  N,  W.  1081,  410. 

7  Ann.  Cas.  458.  2.  McLane  v.  Perkins,  92  Me.  39, 

16.  Neal  v.  Chicago,  etc.,  R.  Co.,  129  42  Atl.  255,  43  L.R.A.  487. 

la.  5,  105  N.  W.  197,  2  L.R,A.(N.S.)  3.  Thyng  v.  Fitchburg  R.  Co.,  156 
905  and  note;  Coin  v.  John  M.  Talge  Mass.  13,  30  N.  E.  169,  32  A.  S.  R. 
Lounge  Co.,  222  Mo.  488,  121  S.  W.   425. 

1,  17  Ann.  Cas.  888|  25  UR.A<(N.S.)       Direct  evidence  is  not  necessary  to 
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much  as  negligence  is  action  or  nonaction  accompanied  by  knowjedge 
of  the  consequences  thereof,*  the  employee  must  show  that  he  was 
not  informed  of  the  danger  to  which  he  was  exposed,*  and  hence  he 
must  make  it  appear  that  he  was  not  watoed  by  the  employe^.*  If 
the  employee  succeeds  in  making  a  pifima  facie  case — ^that  is,  one 
from  which  it  does  not  appear  that  he  was  negligent — the  employer 
has  cast  upon  him  the  burden  of  introducing  evidence  in  rebuttal 
thereof.'  At  the  conclusion  of  the  case  it  must  appear,  in  order  to 
warrant  a  recovery,  that  the  plaintiflf  or  his  intestate  was  frfee  from 
negligence.'  These  rules  express  all  that  is  practical  in  respect  of  the 
controversy  as  to  the  party  who  bears  the  burden  of  proof  of  con- 
tributory negligence ;  and  it  would  seem  that  all  courts  must  subscribe 
to  them.  "Assumption  of  risk"  though  often  treated  as  a  distinct  de- 
fense consists  in  the  same  elements,  and  hence  is  substantially  the 
same  as  negligence  on  the  part  of  the  employee.*  It  cannot  thought- 
fully be  contended  that  the  burden  of  establishing  these  elements — 
knowledge  of  the  peril  on  the  part  of  the  employer,  aiid  absence  thereof 
on  the  part  of  the  employee — rests  otherwise  than  as  has  been  explained 
above.  *^ 

IX.  Detfekses;  Oontribxttory  Neqlioencb 

Oenettdly 

127.  Impreper  Attention  to  Injurj.--*It  appears  to  be  undenied  that 
the  right  of  an  employee  to  recover  for  injuries  received  in  the  per- 

show   due   care   on   the  part   of   an  5.  McBuffee  v.  Boston,  etc.,  R.  Co., 

employee  at  the  time  of  an  accident  81  Vt.  52,  69  Atl.  124,  130  A.  S.  R. 

and  injury  to  him.    The  fact  that  he  1019. 

is  in  the  'exercise  of  due   care  may  Note :  11  Anji.  Cas.  116. 

be    inferred    from    circumstances,    if  The  obligation  of  the  employee  to 

there  is  no  evidence  of  his  negligence,  exercise   care  is  ii6t  satisfied   by  an 

Dallemand  v.  Saalfeldt,  175  111.  310,  Unexplained    absence    of    action    and 

51  N.  E.  645,  67  A.  S.  R.  214,  48  thought  in  a  situation  of  known  dan- 
L.R.A.  753;  Cincinnati,  etc.,  R,  Co.  v.  ter.  O'Hare  v.  Cocheco  Mfg.  Co.,  71 
McMullen,  117  Ind.  439,  20  N.  E.  287,  N.  H.  104,  51  AtL  257,  93  A.  S.  R. 
10  A.  S.  R.  67;  Pittsburgh,  etc.,  R.  Co.  499. 

V.  Parish,  28  Ind.  App.  189,  62  N.  E.  6.  See  supra,  Jiar.  22. 

614,  91  A.  S.  R.  120 ;  Muifray  v.  Bo&-  7.  Bemheimer   v.   Eager,   108   Md. 

ton,  etc.,  R.  Co.,  72  K  H.  32,  54  Atl.  551,  70  AtL  91,  129  A.  S.  R.  458 ; 

289,  101  A.  S.  R.  660,  61  L.R.A.  495.  Tuckett  v.  American  Steam,  etc.,  Laun- 

When  death  has  resulted  and  there  dry,  30  Utah  273,  84  Pac.  500,  116 

are  no  eye  Witnesses,  due  care  may  be  A.  S.  R.  832,  4  L.R.A.(N.S.)  990. 

established  by  proof  that  the  deceased  Note:  11  Ann.  Cas.  116. 

was  a  -sober,  careful  person.     Dalle-  8.  See  Negligence. 

mand  v.  Saalfeldt,  175  111.  310,  51  N.  9.  Nadau  v.   White  River  Lumber 

E.  645,  67  A.  S.  R.  214,  48  L.R.A.  753.  Co.,  76  Wis.  120,  4^  N.  W.  1135,  20 

Compare  Erb  v.  Popritz,  59  Kan.  264,  A.  S.  R.  29.     See  infra,  par.  164  et 

52  Pac.  871,  68  A.  S.  R.  362.  seq. 

4.  See  supra,  par.  62.  10.  Nadau  v.  White  River  Lumber 
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foTxnance  of  hia  duties  is  not  defeated  by  reason  of  the  fact  that  hp 
failed  to  give  proper  atteotioa  thereto.^^ 

128.  Violation  af  Statute  at  Time  of  Injury.^ — It  is  a  general  rule 
of  jurispnudeuee  that  no  action  can  lie  in  favor  of  a  plaintiff  who  must 
found  his  claim  in  whole  or  in  part  on  a  violation  by  himself  of  the 
criminal  or  penal  laws  of  the  state.  Ex  turpi  causa  non  oritur  actio.** 
And  this  principle  has  been  thought  by  some  courts  to  bar  a  recovery 
by  an  employee  who  has  sustained  injuries  while  pursuing  the  duties 
of  his  service  in  violation  of  law.i*  But  it  would  seem  that  the  char- 
acter of  the  prescribed  act  mnst  be  taken  into  consideration;  a  dis- 
tinction well  may  be  drawn  in  this  case  between  acts  tliat  are  mala 
prohibita  and  such  as  are  mala  in  se.*^  At  any  rate  it  has  been  l\eld 
that  a  child  employed  in  an  industry  in  violation  of  a  statute  for- 
bidding the  employment  of  youthful  persons  is  not  as  a  matter  of  law 
baaed  of  aU  rigbt  oi  veci^very.*^  Ai^  although  in  the  eariier  eases 
soma  of  Ihe  eourts  entertained  a  contrary  view,**  the  great  weight  of 
authority  now  is  of  the  opinion  that  an  employee,  injured  by  the  negli- 
gent omission  of  bis  employer  to  perform  a  legal  duty,  will  not  be 
denied  a  recovery,  even  though  it  appears  that  he  was,  at  the  time  of 
receiving  the  injury,  violating  the  Sunday  labor  law.^' 

Contribviory  Negligence  in  General 

129.  Meaning  of  "Contributory  Hegligence." — ^The  avoidance  of 
confusion  demands  that  the  term  "contributory  negligence"  be  re- 
stricted to  those  ca?es  in  which  it  appears  that  both  employer  and 
employee  have  been  at  fault.  The  employer  having  been  negligent,  it 
is  appropriate  to  say  that  the  employee  was  contribntorily  negligent ; 
if  the  employer  has  not  been  negligent  it  is  unimportant  whether  the 
employee's  conduct  was  exemplary  or  otherwise,  and  it  is  confusing  to 
say  that  he  was  "negligent"  op  "contributorily  negligent,"  as  often  has 
been  done.    Ordinarily,  then,  contributory  negligence  is  invoked  as 

Ck),,  76  Wis.  12fi,  43  N.  W.  U35,  20  536,  66  S.  E.  604,  45  LJR.A.(N.S.) 

A.  B,  R.  29.    S^e  supza,  pax*.  62.  ^76  and  note. 

11.  Kennedy  v.  Spokane,  etc.,  B.  14.  See  Crihikal  Law,  voL  8,  p. 
Co.,  73  Wash.  389,  132  Pac.  60,  46  55. 

L.R.A.(N.S.)  419.  15.  Moran  v.  DiAuieoB,  204  Mass. 

12.  See  Actions,  voL  1,  p.  317.  559,  90  N.  E.  1150,  48  L.R.A.(N.S.) 
As  to  violation  of  roles  of  employer,  675  and  note ;  Marino  y.  Lehmaler,  173 
aee  infra,  i^r.  152.  N.  Y.  530,  66  N.  E.  572,  61  L.R.A. 

13.  A  railroad  hand  oannot  hold  bis  811.     See  infra,  par.  152. 

master  liable  for  jupijury  which  he  re-  16.  Note:    Ann.    Cas.    1012C    398. 

eeives  while  viojatini^  the  statute  mak-  See  Sundays  anp  Holidays, 

ing  it  a  misdemeanor  for  him  to  work  17.  Lauisville,  etc.  B.  Co.  v.  Buck, 

more  than  a  speetfied  namber  of  hours  116  Ind.  566.  19  N.  E.  453,  9  A.  S.  R. 

per  day,  even  tbckogh  be  is  acting  un-  883,  2  L.R.A.  520, 

dear  the  orders  of  his  master.     Lloyd  Note:  Ann.  Cas.  1912C  397. 

V.  North  Carolina  R.  Co.,  151  U.  C. 
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a  defense  against  the  consequences  of  the  employer's  negligence.  The 
employee's  negligence  is  claimed  to  have  "contributed"  with  that  of 
the  employer  to  produce  the  injury.**  Prior  to  very  recent  times  it 
was  generally  thought  to  be  politic  to  deny  the  employee  a  right  of 
recovery  merely  because  he  has  sustained  an  injury  in  the  course  of  his 
employment.**  He  was  said  to  have  ^'assumed  the  risk,"  which  may 
be  taken  to  mean  that  the  employer  has  not  been  guilty  of  negligence 
on  his  part.**  Social  and  economic  ideals  and  standards  have,  how- 
ever, undergone  revolutionary  changes  in  the  past  decade — witness 
the  Workmen's  Compensation  Act.^  And  we  may  expect  to  find  the 
courts  holding  that  neither  contributory  negligence  nor  any  other 
defense  is  available  to  the  employer  where  it  appears  that  the  employee 
was  injured  while  performing  his  duties  in  the  way  contemplated  by 
the  contract  of  service.* 

130.  Fault  of  Employee  as  Defense  to  Violatia&  of  Statute. — 
.  Whether  or  not  the  employer  may  avail  himself  of  the  defense  of 
contributory  negligence  in  an  action  for  injuries  caused  by  a  breach 
of  statute  •  is  a  point  on  which  the  authorities  are  in  disaccord.*  Here- 
tofore the  majority  of  courts  have  deemed  it  politic  to  hold  that  not- 
withstanding the  employer's  noncompliance  with  statute  he  yet  may 
defend  by  showing  that  the  employee  was  himself  negligent  in  such 
a  way  as  to  have  contributed  to  the  occurrence,*  unless  the  defense 
of  contributory  negligence  is  expressly  prohibited  by  the  statute.*  It 
has  been  observed,  however,  that  by  permitting  the  employer  to  escape 
on  the  score  that  the  employee's  negligence  contributed  to  cause  Uie 

18.  Note:  18  Ann.  Cas.  961.  La.  IM^  48  So.  781,  20  LJl.A.(N.S.) 

19.  See  supra,  par.  55, 107.  881;  Dumphy  v.  New  York,  etc.,  R. 

20.  See  infra,  par.  164.  Co.,  196  Mass.  471,  82  N.  E,  675,  13 

1.  See  Workmen's  Compbksatiok  L.R.A.(N.S.)  1152  and  note;  Beghold 
Acts.  v.  Auto  Body  Co,,  149  Mich.  13,  112 

2.  Kanz  V.  J.  Neils  Lumber  Co.,  114  N.  W.  691,  14  LJl.A.{N.S.)  609; 
Minn.  466,  131  N.  W.  643,  36  L.R.A.  Queen  v.  Dayton  Coal,  etc.,  Co.,  95 
(N.S.)   269.  Tenn.  458,  32  S.  W.  460,  49  A.  S. 

8.  See  supra,  par.  64.  R.  935,  30  L.R.A.  82;  Kilpatriok  v. 

4.  Caspar  v.  Lewin,  82  Kan.  604,  Grand  Trunk  R.  Co.,  72  Vt.  263,  47 
109   Pac.   657,   49   L.R.A.(N.S.)    526   Atl.  827,  82  A.  S.  R.  939. 

and  note.  Notes:   87   A.    S.   R.   587,   590;   9 

Notes:  87  A.  S.  R.  586;  97  A.  S.  L.R.A.(N.S.)    342;    19   L.R.A.(N.S.) 

R.  891.  646;    20    L.R.A. (N.S.)    483    (federal 

5.  Narramore  v.  Cleveland,  etc.,  R.  safety  appliance  act) ;  41  L.R.A. 
Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  (N.S.)  57;  18  Ann.  Cas.  620,  657; 
L.R.A.  68;  Johnson  v.  Mammoth  Vein  Ann.  Cas.  1912B  690;  Ann.  Cas. 
Coal  Co.,  88  Ark.  243,  114  S.  W.  722,  1913B  1132 ;  Ann.  Cas.  1914A  663 
123  S.  W.  1180,  19L.R.A.(N.S.)  646;  (statute  requiring  machinery  to  be 
Victor  Coal  Co.  v.  Muir,  20  Colo.  320,  guarded). 

38  Pac.  378,  46  A.  S.  R.  299,  26  L.RA.       See  infra,  par.  160. 
435;  Caspar  v,  Lewin,  82  Kan.  604,       6.  Darsam   v.   Kohlmann,   123   La. 
109   Pac.   657,   49   L.R.A.(N.S.)    526   164,  48  So.  781,  20  L.R.A.(N.S.)  88L 
and  note;  Darsam  v.  Kohlmann,  123 
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injury  the  statute  is  quite  effectively  nullified ;  and  accordingly  many 
thoughtful  opinions  have  held  that  the  employer  has  no  defense  when 
it  appears  that  but  for  his  failure  to  comply  with  the  law  the  injury 
would  not  have  been  inflicted.'  This  conclusion  does  no  great  violence 
to  principle ;  it  merely  contemplates  the  employer's  negligence  as  con- 
tinuing in  character  and  the  proximate  cause  of  the  injury .•  The 
same  divergent  views  have  been  entertained  with  respect  to  the  liabil- 
ity of  the  employer  for  injuries  to  children  below  the  statutory  age.* 
Many  courts  have  held  that  the  employer  may  defend  the  action 
although  it  appears  that  the  plaintiff  was  in  his  employ  in  violation 
of  an  act  forbidding  the  employment  of  youthful  persons.**  But  the 
modem  view  is  to  the  contrary.  Sound  policy  dictates  that  such  stat- 
utes should  be  deemed  a  declaration  that  children  imder  the  specified 
age  do  not  possess  the  judgment,  discretion  and  caution  essential  to 
engagement  in  the  prescribed  occupation  or  industry.** 

131.  Theory  that  Employee's  Fault  Wholly  Bars  Recovery. — ^Tn 
case  a  loss  or  injury  has  been  caused  by  the  combined  negligence 

7.  Bromberg  v.  Evans  Laundry  Co.,  (N.S.)  668;  14  Ann.  Cas.  125;  Ann. 
134  la.  38,  111  N.  W.  417,  13  Ann.  Cas.  1912B  808;  19  Eng.  Eul.  Cas.  59. 
Cas.  33  and  note.  See  also  Low  v.  That  a  master  e^iploys  a  diild  in 
Clear  Creek  Coal  Co.,  140  Ky.  754,  violation  of  a  statute  does  not  preclude 
131  S.  W.  1007,  Ann,  Cas.  1912A  574,  him  from  setting  up  the  negligence  of 
33  L.K.A.(N.S.)  656;  Greenlee  v.  the  child  in  defense  of  an  action  for 
Southern  R.  Co.,  122  N.  C.  977,  30  personal  injuries,  unless  it  is  of  a  kind 
S.  E.  115,  65  A.  S.  R.  734,  41  L.R.A.  that  should  reasonably  be  anticipated 
399;  Troxler  v.  Southern  R.  Co.,  124  aa  a  probable  consequedce  of  the  vio* 
N.  C.  189,  32  8.  E.  550,  70  A.  S.  R.  lation  of  the  statute.  Norman  v.  Vir- 
580,  44.L.R.A.  313;  Hairston  v.  Unit*  gioia-Pocahontas  Coal  Co.,  68  W.  Va, 
ed  States  Leather  Co.,  143  N.  C.  512,  405,  69  S.  E.  857,  31  LJR.A.(N.8.) 
95  S.  E.  847,  10  Aim.  Cas.  698;  Lena^  504. 

han  v.  Pittston  Coal  Min.  Co.,  218  Pa.  11.  Strafford  v.  Republic  Iron,  etc., 

St.  311,  67  Atl.  642,  120  A-  S.  R.  885,  Co.,  238  lU.  371,  87  N.  E.  358,  128 

12  LJLA.(N.S.)  461.    See  infra,  par.  A.  S.  R.  129,  20  L.R.A.{N.S.)   876; 

169.  Inland  Steel  Co.  v.  Yelinak,  172  Ind. 

8.  Greenlee  v.  Southern  R.  Co.,  122  423,  87  N.  E.  229,  139  A.  S.  R.  389 ; 
N.  C.  977,  30  S.  E.  115,  65  A.  S.  R.  LouisviUe,  etc.,  R.  Co.  v,  Lyons,  155 
734,  41  L.R.A.  399.  Ky.  396,  159  S.  W.  971,  48  L.R.A, 

9.  Note:  12  LJl.A.(N.S.)  461.  See  (N.S.)  667  and  note;  Koester  v.  Roch- 
supra,  par.  65;  infra,  par.  170.  ester  Candy  Works,  194  N.  Y.  92,  87 

10.  Darsam  v.  Kohhnann,  123  La.  N.  E.  77, 16  Ann.  Cas.  589,  19  L.R.A. 
164,  48  So.  781,  20  L.R.A.(N.S.)  881;  (N.S.)  783;  Lenahan  v.  Pittston  Coal 
Behold  V.  Auto  Bodv  Co.,  149  Mich.  Min.  Co.,  218  Pa.  St.  311,  67  Atl.  642, 
14,  112  N.  W.  691,  14  L.RA..(N.S.)  120  A.  S.  R.  885, 12  L.R.A.(N.S.)  461 
609;  RoUn  t.  R.  J.  Reynolds  Tobacco  and  npte;  Stehle  v.  Jaeger  Automatic 
Co.,  141  N.  C.  300,  53  S.  E.  891,  8  Mach.  Co.,  225  Pa.  St.  348,  74  Atl. 
Ann.  Cas.  638,  7  L.R.A.(N.S.)  335;  215, 133  A,  S.  R.  884;  Norman  v.  Vir- 
Queen  v.  Dayton  Coal,  etc.,  Co.,  95  ginia-Pocahpntas  Coal  Co.,  68  W.  Va. 
Term.  458,  32  8.  W.  460,  49  A.  S.  R.  405,  69  S.  E.  857,  31  L.R.A.(N.S.) 
936,  30  L*R.A.  82.  504. 

.  Notes:    8   L.R.A.   491;   48   li.RA.       Notes:  8  Ann.  Cas.  646;  14  Ann. 
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of  two  perdonS;  it  does  not  necess^Iy  follow  that  the  loss  mu^t  be 
borne  by  him  upon  whom  it  has  fallen.  Such  ia  the  rule  of  the 
common  law,  but  it  is  by  no  means  the  universal  rule,  and  it  bids 
fair  to  be  superseded  in  our  jurisprudence.  Very  obviously  the  neg- 
ligence of  the  injured  person  will  not  invariably  have  contributed  in 
the  same  degree.  In  some  cases  it  will  be  present  in  a  very  slight 
degree,  and  in  others  overwhelmingly.  It  must,  then,  be  very  illog- 
ical and  unscientific  to  attach  the  same  importance  thereto  in  all 
instances.*^  The  truth  of  this  is  coming  to  be  recognized,  and  already 
statutes  have  been  passed  declaring  in  effect  that  in  case  of  injuries 
to  an  employee  the  fact  that  he  himself  was  negligent  .shall  have 
the  effect  not  of  barring  a  recovery  but  merely  of  diminishing  the 
quantum  of  damages.**  Such,  however,  is  not  the  rule  established 
by  the  common  law.  An  employee  seeking  to  recover  damages  for 
injury  must  show  that  he  was  faultless,  or  more  fully  expressed  that 
he  exercised  care  proportioned  to  the  danger^  of  his  service  as  he 
understood  them.**  What  conduct  is  exemplary  within  this  rule  must 
vary  with  the  infinitely  varying  circumstances  of  different  cases,  and 
is  to  be  determined  by  the  jury.**  One  plain  criterion  is  this:  If 
the  employee  having  an  opportunity  of  acting  in  any  one  of  two 
or  more  ways,  ope  of  which  is  less  safe  than  another,  and  knowingly 
chooses  the  less  safe  mode,  he  is  to  be  deemed  negligent  and  dis- 
entitled to  recover  although  the  employer  may  also  have  been  negh- 
gent.**    But  he  is  not  to  be  charged  with  fault  merely  because  he 

Cas,  125;  Ann.  Cas.  1912B  808;  19  St.  509,  64  N.  E.  562,  90  A.  S.  R. 

Ene.  Rul.  Cas.  56.  602;  Prescott  v.  Ball  En^ne  Co.,  176 

12.  See  NegligestCk.  Pa.  St.  459,  85  Atl.  224,  53  A.  S.  R. 

13.  See  supra,  par.  14.  683. 

14.  American  Bridge  Co.  v.  Seeds,  Notes :  97  A.  S.  R.  889 ;  98  A.  S.  R. 
144  Fed.   605,  75  C.   C.  A.  407,  11  319;  6  L.R.A.  584. 
L.R.A.(N.S.)   1041;  Georgia  R.,  etc.,  16.  See  supra,  par.  60. 

Co.  V.  Fitzgerald,  108  Ga.  507,  34  S.  N^ligence   or  carelessness   on   the 

E.    316,   49   L.R.A.    175;    Shaver   v.  part  of  workmen  in  a  manufacturing 

Home  Telephone  Co.,  36  Ind.  App.  establishment  is  not  shown,  so  as  to  de- 

233,  75  N.  E.  288,  114  A.  S.  R.  373;  feat  an  action  brought  bv  one  of  them 

Hubgh  V.  New  Orleans,  etc.,  R.  Co.,  against  the  employer  ror  an  injury 

6  La.  Ann.  498,  54  Am.   Dec.  565;  received  in  the  employment,  from  the 

Buzzell  V.  Laeonia  Mfg.  Co.,  48  Me.  fact  that  they  whistled,  sang,  laughed, 

113,  77  Am.  Dec.  212 ;  Ciriack  v.  Mer-  and  talked  while  in  the  performance  of 

chants'  Woolen  Co.,  151  Mass.  152,  23  their  work.    Smith  v.  Peninsular  Car- 

N.  E.  829,  21  A.  S.  R.  438,  6  L.R.A.  Works,  60  Mich.  501,  27  N.  W.  662, 

733 ;  Schroeder  v.  Chicago,  etc.,  R.  Co.,  1  A.  S.  R.  642. 

108  Mo.  322, 18  S.  W.  1094, 18  L.R.A.  16.  German-American   Lumber    Co. 

827;  Hurst  v.  Kansas  City,  etc.,  R.  v.  Hannah,  60  Fla.  70,  53  go.  516,  30 

Co.,  163  Mo.  309,  63  S.  W.  695,  85  L.R.A.(N.S.)  882;  New  York,  etc.,  R. 

A.  S.  R.  539 ;  Wellston  Coal  Co.  v.  Co.  v.  Hamlin,  170  Ind.  20,  83  N.  B. 

Smith,  65  Ohio  St.  70,  61  N.  E.  143,  343,  15  Ann.  Cas.  988;   Sclioulte  y. 

87  A.  S.  R.  547,  55  L.R.A.  99 ;  Cleve-  Eckardt  Mfg.  Co.,  112  La.  568,  36  So, 

land,  etc.,  R.  Ca  v.  Workman,  66  Ohio  593, 104  A.  S.  R.  452.;  Balthnoie  Boot, 
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may  have  chosen  a  more  hazardous  method ;  ^^  to  bar  his  right  of 
recovery  he  must  have  intelligently  chosen  the  less  safe  position.** 
In  any  event,  of  course,  the  alleged  contributory  negligence  of  the 
employee,  in  order  to  defeat  a  recovery,  must  have  contributed  as  a 
proximate  cause  to  produce  the  harm  sustained.  If  it  operated  only 
as  a  remote  cause,  or  merely  afforded  an  opportunity  for  the  acci- 
dent, or  etOBted  as  a  mere  condition,  recovery  is  not  barred.** 

132.  Degree  of  Care  Ite^uired  to  Be  Ejtercised.— Like  that  of  the 
employer, *•  the  degree  of  care  required  to  be  exercised  by  the  employee 
depends  upon  the  surrounding  ciieumstances,*  each  being  held  to  the 
exercise  of  ordinary  or  reasonable  care,*  meaning  the  care  that  pru- 
dent persons  eatwcise  und4r'  the  same  conditions  and  surroundings.* 
Of  course,  he  is  required  to  exercise  only  such  care  and  diligence 
in  discovering  peril  and  avoiding  injury  as  are  consistent  with  the 
performance  of  the  work  in  which  he  is  engaged.* 

133.  Pleading  and  Proof  of  Contribtitory  Negligence. — Contributory 
negligence  is  a  fact  to  be  a^^blished  by  affirmative  proof.*  In  a 
number  of  states  the  courts  do  not  permit  the  defense  of  contributory 
negligence  to  be  presented  under  a  pleading  that  consists  merely  in 
a  general  denial ;  it  is  held  that  there  must  be  a  special  plea  of  con- 
tributory negligence  in  order  to  authorize  the  introduction  of  evidence 
thereof.*    The  more  modem  view,  however,  is  that  no  special  plea 

etc.,  Co.  V.  Jamar,  93  Md.  404,  49  Atl.  The  safer  of  two  wslje  must  be 
847,  86  A.  S.  R.  428;  Hurst  v.  Kansas  adopted.  New  York,  etc.,  E.  Co.  v. 
Citv,  etc.,  R.  Co.,  163  Mo.  309,  63  Hamlin,  170  Ind.  20,  83  N.  E.  343, 
8.  W.  695,  85  A.  S.  R.  539;  Cleve-  15  Ann.  Cas.  988  and  note, 
landyote.,  R.  Co.  v.  Workman,  66  Ohio  2.  Denver,  etc.,  R.  Co.  v.  Simpson, 
SL  509,  64  N.  E.  582,  90  A.  S-  R,  16  Colo.  56,  26  Pac.  359,. 26  A.  S.  R. 
602;  StraUon  V.  C.  H.  Nichols  Lumber  242;  Florida  Cent,  etc.,  R.  Co.  v. 
Co.,  39  Wash.  323,  81  Pac.  831,  109  Mooney,  45  Fla.  286,  33  So.  1010,  110 
A.  S.  R.  881.  A.  S.  R.  73;  Shaver  v.  Home  Tele- 
Note:  19  L.R.A.(N.S.)  646.  phone  Co.,  36  Ind.  App.  233,  75  N.  E. 

17.  McElligott  V.  Randolph,  61  Conn.  288, 114  A.  S.  R.  373;  Beghold  v.  Auto 
157,  22  Atl.  1094,  29  A.  S.  R.  181  >  Body  Co.,  149  Mich.  14,  112  N.  W, 
Florida  Cent.,  etc.,  R.  Co.  v.  Mooney,  691,  14  L.R.A.(N.S.)  609;  Settle  v. 
45  Fla.  286,  83  So.  1010,  110  A.  S.  R.  St.  Louis,  etc.,  R.  Co.,  127  Mo.  336, 

"^^^      e,         ..  ^^^  30  S.  W.  125,  48  A.  S.  R.  633. 

18.  See  infra,  par,  147.  j^ote:  98  A.  S.  R.  310. 

He  cannot  be  said  to  be  n^hgent,  3   pj^^da  Cent.,  etc.,  R.  Co.  v.  Moo- 

m  adopting  a  method  which  is  more  ^  pj^  386,  33  So.  1010,  UO 

hazardous   than   another,  if   the   one  a    g   w    73 

adopted  was  one  which  reasonable  and  \    ox  't    'a       i,      -r.    /^           t    1- 

prudent  persons  would  have  adopted  *•  f'  ^%n^''J^*/V' Jf  q 

unde^    like    conditions    and    circum-  «^«»  ^8  ^^^  1^^,  93  S.  W    746    8 

stances.     Florida   Cent.,  etc.,  R.   Co.  ^^^'  Cas.  838,  6  L.R.A  (N.8.)    646; 

V.  Mooney,  45  Fla,  286,  33  So.  1010,  ^^^  ^-   •*•   -^^'^   Lumber   Co.,   114 

110  A   SR  73  Minn.  466,  131  N.  W.  643,  36  L.R.A. 

19.  See  infra,*par.  156.  (N.S.)  269. 

20.  See  supra,  par.  4.  6.  See  infra,  par.  66. 

1.  Note:  98  A.  S.  R.  310.  6.  Jewell  v.  Kansas  City  Bolt,  etc., 
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ia  necessary  in  order  to  render  proof  of  contributory  negligence  £idmi&- 
sible.^  And,  of  course,  although  it  be  held  that  the  defendant  may 
not  show  affirmatively^  in  the  absence  of  a  special  plea,  that  the 
employee  was  himself  negligent,  yet  where  contributory  negligence, 
such  as  precludes  a  recovery,  appears  from  the  evidence  produced  by 
the  plaintiff,  the  defendant  may  avail  himself  thereof  by  demurring 
to  the  evidence  or  moving  to  dismiss  the  case.^  Whether  the  burden 
of  proof  as  to  contributory  negligence  is  borne  by  the  plaintiff  or 
the  defendant  is  a  question 'that  has  been  much  debated;  though  the 
apparently  conflicting  views  of  the  courts  seem  to  be  not  impossible 
of  reconciliation.* 

134*  Abolition  of  Defense;  Employers'  Liability  Acts. — The  courts 
seem  to  concede  that  the  defense  of  contributory  negligence  may  be 
abolished  by  legislative  action ;  ^^  but  it  is  insisted  that  a  statute  in 
order  to  have  this  effect  must  declare  the  abolition  in  express  terms.*^ 
A  mere  declaration  that  employers  or  a  certain  class  of  employers 
shall  be  liable  for  defects  in  appliances,  machinery,  etc,  ia  held  not 
to  destroy  the  defense  in  question.**  The  inferiority  of  the  doctrine 
of  contributory  negligence  as  a  means  of  attaining  justice  *•  has  led 
the  legislatures  of  a  number  of  states  to  substitute  therefor  the  prin- 
ciples of  comparative  negligence,  whereby  the  employee  is  permitted 
to  recover  in  all  cases,  his  own  negligence  having  the  effect  not  to 
bar  a  recovery  but  merely  to  diminish  damages.**  The  employee, 
being  guilty  of  contributory  negligence,  is  hot  entitled  to  recover  full 
damages,  but  only  a  proportional  amount  bearing  the  same  relation 
to  the  full  amount  as  the  negligence  attributable  to  the  employer 
bears  to  the  entire  negligence  attributable  to  both.*^  It  is  no  defense 
that  the  negligence  of  the  servant  is  equal  to  or  exceeds  that  of  the 

Co.,  231  Mo.  176,  132  S.  W.  703,  140  85  S.  C.  363,  67  S.  E.  460,  137  A. 

A.  S.  R.  615.  S.  R.  904. 

Note:  15  Ann.  Cas.  433.  13.  See  supra,  par.  131. 

As  to  the  nature  of  allegations,  see  14.  In  re   Second  Employers'   Lia* 

supra,  par.  58.  bility  Cases,  223  U.  S.  1,  32  S.  Ct 

7.  Note:  15  Ann.  Cas.  435.  169,  56  U.  S.  (L.  ed.)  327,  38  L.R.A. 

8.  Sissel  V.  St.  Louis,  etc.,  R.  Co.,  (N.S.)  44;  Norfolk,  etc.,  R.  Co.  v. 
214  Mo.  616,  113  S.  W.  1104,  15  Ann.  Earnest,  229  U.  S.  U4,  33  S.  Ct.  654, 
Cas.  429  and  note.  57  U.    S.    (L.   ed.)    1096,  Ann.    Cas. 

9.  See  supra,  par.  69.  1914C  172  and  note. 

10.  Ives  V.  South  Buffalo  R.  Co.,  Notes:  47  L.R.A. (N.S.)  61;  Ann. 
201  N.  Y.  271,  94  N.  K.  431,  Ann.  Cas.  1914C  175 ;  Ann.  Cas.  1914D  387. 
Cas.  1912B  166,  34  L.R.A.(N.S.)  162.       See  supra,  par.  71. 

See  infra,  par.  171.  16.  In  re  Second  Employers'  Liabil- 

11.  Lowe  V.  Southern  Ry.,  85  S.  C.  ity  Cases,  223  U.  S.  1,  32  S.  Ct.  169, 
363,  67  S.  E.  460,  137  A.  S.  R.  904.  56  U.  S.  (L.  ed.)  327,  38  L.R.A.(N.S.) 

12.  Coley  v.  North  Carolina  R.  Co.,  44;  Norfolk,  etc.,  R.  Co.  v.  Earnest, 
128  N.  C.  534,  39  S.  E.  43,  57  L.R.A.  229  U.  S.  114,  33  S.  Ct.  664,  57  U.  S. 
817,  129  N.  C.  407,  40  S.  E.  195,  67  (L.  ed.)  1096,  Ann.  Cas.  1914C  172 
L.R.A.   817;   Lowe  v.   Southern  Ry.,  and  note. 
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master.  The  master  is  exonerated  only  when  the  servant's  act  is  the 
sole  cause  of  the  injury — ^when  the  master's  act  is  no  part  of  the  causa* 
tion.^*  The  existence  of  contributory  negligence  as  well  as  the  extent 
to  which  the  damages  should  be  reduced  by  reason  thereof  is  for 
the  jury.*'  Although  the  contributory  n^ligence  of  the  plaintiflF 
will  not  defeat  a  recovery,  nevertheless  the  courts  hold.  If  such  negli- 
gence is  shown  by  the  evidence,  that  the  defendant  is  ordinarily 
entitled  to  have  a  concrete  definition  of  <^ntributory  negligence  given 
to  the  jury.*^  In  ah  action  brought  under  the  Federal  Employers' 
Liability  Aet  the  question  of  comparative  negligence  does  not  arise 
where  the  negligence  of  the  carrier  consists  in  the  violation  of  a  fed- 
eral statute,  for  in  such  a  case  the  defense  of  contributory  negligence 
is  entirely  abrogated  by  the  act.** 

Knowledge  or  Notice  of  Danger  Generally 

135«  Knowledge  as  Ground  fojr  Denying  Recovery. — The  basis  for 
denying  a  right  of  recovery  to  an  employee  who  has  sustained  an 
injury  in  eourse  of  his  employment,  whether  under  the  legal  thccH'y 
of  contributory  negligence  *•  or  the  more  recently  developed  doctrine 
of  ''assumption  of  risk,"  *  is  knowledge  or  notice  of  the  danger  on 
the  part  of  the  person  injured.'  If  at  the  time  of  the  injury  he  had 
no  knowledge  of  the  peril  to  which  he  was  subjected  he  is  entitled 
as  a  rule  to  be  compensated  by  the  employer ;  •  but,  conversely,  if  he 
did  have  knowledge  of  the  dangerous  condition  or  instrumentality 
all  right  of  recovery  is  barred.*     Ultimately  the  question  becomes  one 

16.  Note:  Ann.  Cas.  1914D  387.  ber,  128  Pa.  St.  63,  18  Atl.  334,  5 

17.  Notes:  47  L.B.A.(N.S.)  61;  L.R.A.  439;  Downey  v.  Gemini  Min. 
Ann.  Cas.  1914C  175;  Ann.  Cas.  Co.,  24  Utah  431,  68  Pae.  414,  91  A. 
1914D  387.  S.  R.  798 ;  Kilpatrick  v.  Grand  Trunk 

1».  Note:  47  L.R.A.(N.S.)   62.  R.  Co.,  74  Vt.  288,  52  Atl  581,  93 

19.  Notes:     47    L.R.A.(N.S.)  62;   A.  S.  R.  887. 

Ann.  Cas.  1914C  176.  Note:  49  L.R.A.  33. 

.  20.  See  Neoligekcb.  '^There  must  be  knowledges  of  the 

1.  See  infra,  par.  172,  173.  danger,  or  sufiieient  reason  to  appre- 

2.  See  supra,  par.  62.  hend  it,  to  put  a  reasonable  and  casre- 
8.  Orman  ▼.  MannLx,  17  Colo.  564,   fui  man  on  his  g^uard,  odierwise  there 

30  Pao.   1037,  31  A.   S.   R.  340,  17  can   be   no   contributory   negligence." 

LlR.A.  602;  Monmouth  Min.,  etc,  Co.  Nelson  v.  Chesapeake,  etc.,  R.  Co.,  88 

V.  Erting,  148  III.  621,  36  N.  B.  117,  Va.  971,  14  S.«  E.  838,  15  L,R.A.  683. 
39  A.  S.  R.  187;  Myhi^n  v.  Louisiana       4.  Chicago  Great  Western  R.  Co.  v. 

Electric  light,  etc.,  Co.,  41  La.  Ann.  Crotty,  141  Fed.  913,  73  C.  C.  A.  147, 

964,  6  So.  799,  17  A.  S.  R.  436,  7  4  L.R.A.(N.S,)  832;  Canadian  North- 

L.R.A.  172;  Potts  v.  Shreveport  Belt  em  R.  Co.  v.  Walker,  172  Fed.  346, 

R.  Co.,  110  La.  1,  34  So.  103,  98  A.  97  C.  C.  A.  44,  24  L.R.A.(N.S.)  1020; 

S.  R.  452;  Smith  v.  Peninsular  Car  Columbus,  etc.,  R.  Co.  y.  Bridges,  86 

Works,  60  Mich.  501,  27  N.  W.  662,  Ala.  448,  6  So.  864,  11  A.  S.  R.  58; 

1  A.  S.  R.  542;  Eastland  v.  Clarke,  McGorty   v.    Southern   New   England 

165  N.  Y.  420,  69  N.  E.  202,  70  L.R. A  Tel.  Co.,  69  Conn.  635,  38  Atl.  359, 

751;  Philadelphia,  etc.,  R.  Co.  v.  Hu-  61  A.  S.  R.  62;  Meador  v.  Lake  Shore, 
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of  comparative  knowledge;*  the  right  of  leeoresj  is  barred  if  i1» 
appears  that  the  employee  had  as  much  knowledge  aaor  equal  means 
of  information  with  the  employer.^  This  was  the  basis  of  the  decision 
in  the  leading  English  case  on  the  subject,^  and  it  m\ist:  constitute 
the  ground  for  denying  a  recovery  in  every  case  decided  tindwr  the 
common  law,  though  legal  terminology  Resents  a  myst^ying  maze 
of  apparently  conflicting  and  often  unintelligible  statemeosfs,  observa- 
tions and  reasonings.^  In  Priestley  v.  Fowler,  after  obeerving  diat  "the 
mere  relation  of  the  master  and  the  savant  never  can  imply  an  obliga- 
tion on  the  part  of  the  master  to  take  more  oare  of  the  servant  than  he 

• 

etc.,  B.  Co.,  138  Ind.  290,  37  N.  E.  t.  Hardy  v.  I^^den  Co.,  78  Fed. 

721,  46  A.  S.  E.  384;  Stroble  v.  Chi-  «10,  24  C.  C.  A.  261,  47  U.  S.  App. 

cago,  etc.,  R.  Co.,  70  la,  555,  31  N.  362,  37  L.R.A.  33;   Omaha  Packing 

W.  63,  59  Am.  Rep.  456;  Stodden  v.  Co.  v.  Sanduski,  155  Fed.  897,  84  C. 

Anderson,  etc.,  Mfg.  Co.,  138  la.  398,  C.  A.  89, 19  L.R.A.(N.S.)  355;  Bowles 

116  N.  W.  116,  16  L.R.A.(N.S.)  614;  v.  Indiana  R.  Co.,  27  Ind.  App.  672, 

McGuirk  v.  Shattuek,  160  Mass.  45,  62  N.  E.  94,  87  A.  S.  R.  279;  Pitts- 

35  N.  E.  110,  39  A.  S.  R.  454;  Dim-  bur^,  etc.,  R.  Co.  v.  Parish,  28  Ind, 
phy  V.  New  York,  etc.,  R.  Co.,  196  App.  189,  62  N.  E.  514,  91  A.  S.  R. 
Mass.  471,  82  N.  E,  675,  13  UR.A.  120;  L^ngdon-Creasy  Co.  v*  Rouse,  139 
(N.S.)  1152;  Ragon  v.  Toledo,  etc.,  Ky.  647,  72  S.  W.  1113,  Ann.  Cas. 
Ry.  Co.,  97  Mi6h.  265,  56  N.  W.  612,  1912B  292;  Vissman  v.  Southern  R. 
37  A.  S.  R.  336;  Parker  v.  W.  C.  Co.,  (Ky.)  89  S.  W.  502,  2  L.R.A. 
Wood  Lumber  Co.,  98  Miss.  750,  54  (N.S.)  469;  BiMzell  v.  Laeottia  Mfg. 
So.  252,  40  L.R.A.(N.S.)  832;  Rains  Co.,  48  Me.  113,  77  Am.  Dec.  212; 
V.  St.  Louis,  etc.,  R.  Co.,  71  Mo.  1^4,  Oilman  v;  Eastern  R;  Corp.,  10  Allen 

36  Am.  Rep.  459;  Smith  v.  Erie  R.  (Mass.)  233,  87  Am.  Dee.  635;  Gibson 
Co.,  67  N.  J.  L.  636,  52  Atl.  634,  59  v.  Pacific  R.  Co.,  46  Mo.  163,  2  Am. 
L.R.A.  302;  Mansfield  Coal,  etc.,  Co.  Rep.  497;  Rvan  v.  Fowler,  24  N.  Y. 
V.  McEnery,  91  Pa;  St.  185,  36  Am.  410,  82  Am.  Dec.  315;  Cdwles  v.  Rich- 
Rep.  662;  Pawling  v.  Hoskins,  132  mond,  etc.,  R.  Co.,  84  N.  C.  309,  37 
Pa.  St.  617,  19  Atl.  301,  19  A.  S.  R.'  Am.  Rep.  620;  8t.  Louis,  etc.,  R.  Co. 
617;  Kelley  v.  Silver  Spring  Blea^ih-  v.  Mayne,  36  Okla.  48,  127  Pac.  474, 
ing,  etc.,  Co.,  12  R.  I.  112,  34  Am.  42  L.RJ^.(N.S.)  645;Mifler  v-  Prank- 
Rep.  615 ;  Texas,  etc.,  R.  Co.  v.  Brad-  lin  County  Tel.  Co.,  83  Vt.  311,  75 
ford,  66  Tex.  732,  .2  S.  W.  595,  59  Atl.  653,  26  L.R.A.(N.S.)  1195;  Claik 
Am.  Rep.  639 ;  Mason  v.  Post,  105  Va.  v.  Richmond,  etc.,  R.  Co.,  78  Va.  709, 
494,  54  S.  E.  311,  11  L.Rjk.(N.8.)  49  Am.  Rep.  394;  Miller  ▼.  Moran 
1038 ;  Lynch  v.  North  Yakima,  37  Bros.  Co.,  39  Wash.  631,  81  Pac.  1089, 
Wash.  657,  80  Pac.  79,  12  L.R.A.  109  A.  S.  R.  917, 1  L.R.A.(N.S.)  283. 
(N.S.)  261.  Notes:   98  A.   S.  R.  312,  313;  41 

Notes:  97  A.  S.  R.  886;  4  LiR.A.  L.R.A.  130;  48  L.R.A.  801. 

53;    48   L.R.A.    758;    49    L.RA.    37.  7.  Priestley  v.  Fowler,  3  M.  A  W. 

Compare  49  L.R.A.  43.  1,  7  L.  J.  Exch.  42,  19  Eng.  Rul.  Cas. 

Forgetfuhiess  of  danger.    Barker  v.  102. 

Burlington,  etc.,  R.  Co.,  88  la.  409,  55  8.  Faren   v.    Sellers,   39   La.    Ann. 

N.  W.  416,  45  A.  S.  R.  242;  Cronin  1011,  3  So.  363,  4  A.  S.  R.  256.    See 

V.  Columbian  Mfg.  Co.,  75  N.  H.  319,  Anderson   v.   Inland   Telephone,   etc., 

74  Atl.  180,  29  L.R.A.(N.S.)  IIL  Co.,  19  Wash.  575,  63  Pac.  657,  41 

Note :  Ann.  Cas.  1913B  1197.  L.R.A.  410. 

6.  See  supra,  par.  62;  infra,  par.  Notes:  11  Ann«  Cas.  116 j  47  L.R.A. 

173.  (N.S.)  495. 
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may  reasonably  be  expected  to  do  of  himself,"  the  court  ^iinds  its 
decision  upon  the  proposition  that  "the  plaintiff  must  have  known  as 
well  as  his  master,  or  probably  better,"  whether  he  was  exposed  to  dan- 
ger of  injury.^  Whether  in  any  particular  case  the  employee  did  have 
or  ought  to  have  had  knowledge  of  the  peril  is  a  question  of  fact  for  the 
jury's  determination."^  If  the  employer  would  resist  a  recovery  he 
must  allege  and  prove  that  knowledge  did  exist  on  the  part  of  the  em- 
ployee.** But  of  course  if  the  evidence  of  the  plaintiflf  shows  that  the 
employee  at  the  time  of  receiving  the  injury  was  of  full  age  and 
experience  in  the  business,  and  that  the  peril  was  such  as  ordinarily 
is  incident  to  the  service— meaning  that  it  was  obvious  to  a  person 
of  the  employee's  understanding  and  experience  ** — it  will  be  pre- 
sumed that  he  did  in  fact  have  knowledge  thereof." 

136.  Ecoflomic  Soundness  of  Principle;  Statutory  Changes. — It  is 
said  ordinarily  that  continuing  in  the  employment  with  knowledge 
of  the  perils  to  which  he  is  exposed  disentitles  an  employee  to  recover 
for  injuries  caused  thei'eby,**  or  in  other  words  that  he  must  choose 
another  employment."  This  proposition,  now  generally  thought  to 
be  economically  unsound  under  any  conditions,  was  believed  to  be 
politic  at  a  time  when  persons  offering  their  services  had  little  techni- 
cal training  and  much  liberty  to  choose  between  occupations.  Changed 
social  conditions  have,  however,  demonstrated  the  contrary  beyond 
peradventure.**  The  courts  have  been  astute  to  discover  exceptions 
to  the  general  principle,*'  and  latterly  there  has  been  by  statutory 
enactment  an  expulsion  from  the  law  governing  employment  of  a  A 

9.  Note:  41  L.R.A.  125.  S.  R.  279;   Stroble  v.  Chicago,  etc., 

10.  Sxymanski  v.  Blumenthal,  4  R.  Co.,  70  la.  566,  31  N.  W.  63,  59 
Penn.  (Del.)  511,  56  Atl.  674,  103  A.  Am.  Rep.  456;  Mansfield  Coal,  etc., 
S.  A.  192;  Brazil  Block  Coal  Co.  v.  Co.  v.  McEnery,  91  Pa.  St.  185,  36 
Gibson,  160  Ind.  319,  66  N.  E.  882,  Am.  Rep.  662;  Kelleyy.  Silver  Spring 
98  A.  S.  R.  281;  Pittsburgh,  etc:,  B.  Bleacfain^r,  etc.,  Co.,  12  B.  I.  112,  34 
Co.  V.  Parish,  28  Ind.  App.  189,  62  Am.  Rep.  615;  Texas,  etc.,  B.  Co.  y. 
N.  E.  514,  91  A.  S.  R.  120;  Howe  v.  Bradford,  68  Tex.  732,  2  S.  W.  596, 
Chicago,  etc.,  R.  Co.,  75  la.  683,  37  50  Am.  Rep.  689;  Abbott  ▼.  MoCad- 
N.  W.  963,  9  A.  S.  R.  518;  Benson  dm,  81  Wis.  663,  51  N.  W.  1079,  29 
V.  Lehigh  Valley  Coal  Co.,  124  Minn.  A.  S.  R.  910. 

222,  144  N.  W.  774,  50  L.R.A.(N.S.)  Notes:  98  A.  S.  E.  312;  40  L.R.A. 

170 ;  Bast  Tennessee,  etc.,  R.  Co.  v.  37. 

Duffield,  12  Lea  (Tenn.)  63,  47  Am.  15.  Leary  v.  Boeton,  etc.,  B.  Co.,  139 

Rep.  319;  Kilpatrick  v.  Grand  Trunk  Mass.  580,  2  N.  £.  115,  52  Am.  Rep. 

R.  Co.,  74  Vt.  288,  52  Atl.  531,  93  733 ;  Laning  v.  New  York  Cent  R;  Co., 

A.  S.  R.  887;  Erdman  v.  Illinois  Steel  49  N.  Y.  521,  10  Am.  Rep.  417. 

Co.,  95  Wis.  6,  69  N.  W.  993,  60  A,  Note :  49  L.R.A.  41,  42,  47. 

S.  R.  66.  16.  Note:  97  A.  S.  R.  885. 

11.  See  supra,  par.  115.  17.  See  generally  the  following  par- 

12.  See  infra,  par.  167.  agraphs,  especially  those  dealing  with 

13.  See  infra,  par.  174.  complaint  and  promise  to  repair,  acts 

14.  Bowles  V.  Indiana  R.  Co.,  27  done  in  emergencies,  and  commands  or 
Ind.  App.  672,  62  N.  E.  94,  87  A.  assurances  of  safety. 
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defenses  that  rest  upon  the  same  foundation,  whether  appearing  in 
the  garb  of  contributory  negligence  '*  or  masquerading  as  assump- 
tion of  risk  *•  or  the  fellow  servant  doctrine.*^  At  first  judicial 
policy  in  some  states  opposed  itself  to  such  revolutionary  changes,* 
but  the  present  tone  is  one  of  general  approval  which  may  be  expected 
to  find  expression  in  liberal  interpretations  of  the  legislative  pro- 
nouncements. 

137.  Activity  to  Discover  Danger;  Inspection* — ^It  may  be  stated  as 
a  general  rule  that  an  employee  is  duly  bound  to  inform  himself 
by  all  reasonable  meaas  concerning  the  perils  of  his  employment. 
He  mu^Jt  exercise  his  intelligence;  and  when  a  situation  suggests 
investigation  and  inspection  in  order  that  its  dangers  may  fully  be 
disclosed  he  is  under  the  obligation  of  investigating  and  inspecting.* 
The  degree  of  activity  necessarily  will  depend  upon  the  exigencies 
of  the  situation  in  which  he  is  placed.*  Where  the  work  is  conducted 
under  constantly  changing  conditions  the  necessity  for  vigilance  is 
especially  apparent.*  The  employee  is  presumed  to  see  and  under- 
stand all  dangers  that  a  prudent  and  intelligent  person  of  the  same 
age  and  experience,  and  with  the  same  capacity  for  estimating  their 
significance,  would  see  and  understand,*  and  if  he  neglects  to  observe 
and  consequently  remains  in  iguoiuUce  of  perils  of  the  employment, 

18.  See  Workmen's  Cohpisnsation  542;  McDonald  v.  Chioago,  etc.,  R.  Co., 

Ac  r.s.  41  Minn.  439,  43  N.  W.  380,  16  A. 

10.  See  infra,  par.  164  et  seq.  S.  R.  711;  Benson  v.  Lehig^h  Valley 

20.  See  infra,  par.  193  et  seq.  Coal  Co.,  124  Minn.  222,  144  N.  W. 

1.  The  defense  of  contributory  neg-  774,  50  L.R.A.(N.S.)  170;  Kallio  v. 
lisrence  is  not  barred  by  a  statutory  Northwestern  Imp,  Co.,  47  Mont.  314, 
provision  that  continuance  of  a  gerv-  132  Pac.  419,  Ann.  Caa.  1915 A  1228; 
aut  in  his  emplovment  with  knowledge  Johnston  v.  Syracuse  Lighting  Co.,  193 
lliat  the  employer  has  failed  to  guard  N.  Y.  502,  86  N.  E.  539,  127  A.  S.  R. 
his  machinery,  as  required  by  law,  988;  Prescott  v.  Ball  Engine  Co.,  176 
.shall  not  operate  as  a  defense  to  an  Pa.  St.  459,  35  Atl.  224,  53  A.  S.  R. 
action  for  injuries  due  to  such  omis*  683 ;  Carr  v.  American  Locomotive  Co., 
sion%  Klotz  y.  Power,  etc.,  Machin-  31  R.  I.  234,  77  Atl.  104,  Ann.  Cas. 
ery  Co.,  136  Wis.  107,  116  N.  W.  770,  1912B  131;  Borden  v.  Daisy  Roller 
17L.R.A.(N*S.)904.  See  also  Young-  Mill  Co.,  98  Wis.  407,  74  N.  W.  91, 
blood  V.  South  Carolina,  etc.,  R.  Co.,  67  A.  S.  R.  816. 

60  S.  C.  9,  38  S.  E.  232,  85  A.  S.  R.  Notes:  97  A.  S.  R.  887;  98  A.  S.  R. 
824.  311;  41  L.R.A..  125,  126;  49  LlR.A. 

2.  Stewart  v.  Savannah  Electric  Co.,   47;  1  L.R.A.(N.S.)  948. 

133  Ga.  10,  65  S.  E.  110, 17  Ann.  Cas.  When  a  defect  is  discovered  by  the 

1085  and  note;  Monmouth  Min,,  etc.,  employee  he  should  report  the  fact  to 

Co.  V.  Eriing,  148  111.  521,  36  N.  E.  his  eniployer.     98  A.  S.  R.  311  note. 

117,  39  A.  S.  R.  187;  Ringer  v.  St.  See  infra,  par.  142-146,  175. 

Louis,  etc.,  R.  Co.,  85  Kan.  167,  116  3.  Note:  41  L.R.A.  125. 

Pac.  212,  34  L.R.A.(N.S.)  1014;  Mize  4.  Miller   v.    Moran    Bros.    Co.,   39 

V.  Louisville,  etc.,  R.  Co.,  127  Ky.  496,  Wash.  631,  81  Pac.  108!^,  109  A.  S.  R. 

105  S.  W.  908,  16  L.R.A.(N.S.)  1084;  917,  1  L.R.A.  (N.S.)  283.     See  supra. 

Smith  V.   Peninsular  Car  Works,  GO  par.  96. 

Mich.  50],  27  N.  W.  662,  1  A.  S.  R.  5.  Note:  17  Ann.  Cas.  490. 
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the  fault  is  his  owu^  not  that  of  the  ^nployer.*  Latent  or  concealed 
dangers  or  defects  he  is  not  bound  to  discover,'  it  being  the  duty 
of  the  employer  to  warn  him  of  these ;  ^  but  he  is  held  to  a  knowledge 
of  all  such  as  are  patent^  or  obvious.  While,  however,  open  and 
obvious  perils  may  not  be  made  the  foundation  for  a  recovery  for 
injuries  sustained  by  reason' thereof ,*•  it  must  appear  in  order  to 
defeat  the  employee's  action  that  the  danger  was  in  fact  obvious  to 
one  in  his  situation.^^  Time  and  opportunity  for  inspection  and 
investigation  must  have  been  afforded  to  him.^'     Bach  case  must 

4 

6.  See  supra,  par.  78.  Sellers,  39  La.  Ann.  1011,  3  So.  303, 

7.  Little  Roek,  etc.,  R.  Co.  v.  Lever-  4  A.  S.  B.  256;  Darsam  v.  Kohlmanu, 
ett,  48  Ark.  333,  3  S.  W.  50,  3  A.  S.  123  La.  164,  48  So.  781,  20  L.R.A. 
R.  230;  Edward  Hines  Lamber  Go.  v.  (N.S.)  881;  Jones  v.  Manufacturing, 
Ligas,  172  lU.  315,  50  N.  E.  225,  64  etc.,  Co.,  92  Me.  565,  43  All.  512,  69 
A,  S.  R.  38;  Superior  Coal,  etc,  Co.  A.  S.  R.  635;  McGuirk  v,  Sbattuek, 
V.  Kaiser,  229  111.  29,  82  N.  B.  239, 120  160  Mass.  45,  35  N.  E.  110,  39  A.  S.  R. 
A,  S.  R.  233;  Louis^'ille,  etc.,  R.  Co.  454;  MeCafferty  v.  Lewando'g  Preneh 
V.  Buck,  116  Ind.  566,  19  N.  E.  453,  Dyeing,  efce.,  Co.,  194  Maes.  412,  80  N. 
9  A.  S.  R.  883,  2  L.RJI.  520;  Faren  E.  460,  120  A.  S.  R.  562;  Ragon  v. 
V,  Sellert,  39  I^  Ann.  1011,  3  So.  363,  Toledo,  ete.,  R.  Co.,  97  Mich.  265,  56 

4  A.  S.  R.  256;  Mvkan  v.  Louisiana  N.  W.  612,  37  A.  S.  R.  336;  Settle  v. 
Electric  Light,  etc.,  Co.,  41  La.  Ann.  St.  Louia,  etc.,  R.  Co.,  127  Mo.  336, 
964,  6  So.  799,  17  A.  8.  B.  436,  7  30  S.  W.  125,  48  A.  S.  R.  633 ;  Burnett 
LH.A.  172;  Williams  v.  W.  R.  Picker-  v.  Northern  Pae.  R.  Co.,  2  N.  D.  112, 
inff  Lumber  Co.,  126  La.  1087,  52  So.  49  N.  AV.  408,  13  LR.A,  465 ;  Pawling 
167,  U6  A.  S.  R.  365,  19  AUn.  Cas.  v.  Hoskins,  132  Pa.  St.  C17,  19  Atl. 
1244;  Pidcoek  v.  Union  Pac.  R.  Co.,  301,  19  A.  S.  R.  617. 

5  Utah  612, 19  Pae,  191, 1  LJR.A.  131.        Notes:    1   L.R.A.(N.S.)    949;   Ann. 
Notes:  98  A.  S.  R.  310;  1  LR.A.    Can.  1014A  659. 

{N.S.)  950;  17  L.RA..(N.S.)  77.  Se^  infra,  par.  175. 

See  infira,  par.  175.  11.  Though  a  defect  is  visible  to  ordi- 

8.  See  supra,  par.  76,  and  infra,  nnry  observation,  yet  a  complaint 
par.  138,  as  to  reliance  on  employer,  whivh  avers,  that  the  plaintiff  had  no 

9.  Little  Rock,  etc.,  R.  Co.  v.  Lover-  knowledfre  thereof,  because  the  dark- 
ett,  48  Ark.  333,  3  S.  W.  60,  3  A.  S.  ness  of  the  place  in  which  he  worked 
R.  230;  Edward  Hines  Lamber  Co.  v.  gave  liini  no  opportunity  for  inspcx;- 
Lifi'as,  172  III.  315,  50  N.  E.  225,  64  (ion,  and  that  he  had  nothing  to  do 
A.  S.  R.  38;  Myhan  v.  Louisiana  Elec^  with  such  appliances  and  was  whoJly 
trie  Light,  etc.,  Co.,  41  La.  Ann.  964,  unfamiMar  with  them,  sufficiently  dis- 

6  So.  799,  17  A.  S.  R.  436,  7  L.R.A.  closes  and  justifies  the  plaintifTa  want 
172.  of  knowledge  of  the  defect  of  which  he 

Notes:  87  A.  S.  R.  592;  17  L.R.A.  complains.     Brazil  Block  Coal  Co.  v. 

(N.S.)  77.  Gibson,  160  Ind.  319,  66  N.  E.  882,  98 

See  infra,  par.  175.  A.  S.  R.  281. 

10.  Atlas  Engine  Works  v.  Randall,  12.  Sturgeon  v.  Tacoma  Eastern  R. 
100  Ind.  293,  50  Am.  Rep.  798;  Co-  Co.,  48  Wash.  366,  93  Pac.  526,  125 
Inmbian  Enameling,  etc.,  Co.  v.  Burke,  A.  S.  R.  934. 

37  Ind.  App.  518,  77  N.  E:  409,  117       Notes:   41  L.R.A.   127;  48  LR.A. 

A.  S.  R.  337;  Owensboro  v.  Gabbert,   805. 

135  Ky.  346,  122  S.  W.  178,  135  A.       See  infra,  par.  147. 

S.  R.  462,  21  Ann.  Caa.  527;  Faren  v. 
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be  determined  upon  its  own  facts,**  th0  decision  being  properly  within 
the  province  of  the  jury.** 

138.  Reliance  on  Employer  to  Exercise  Care. — While  the  employee 
ia  bound  to  exercise  vigilance  to  discover  the  perils  by  which  he  is 
menaced,**  he  is  entitled  to  proceed  on  the  assumption  that  the  em* 
ployer  has  fulfilled  his  obligation.  The*  employee  may  presume  that 
all  precautions  required  of  the  employer**  have  been  taken,  and 
that  all  tools,  appliances,*'  and  places  **  are  fit  and  suitable  for  his 
use  and  occupancy. *•     Likewise  he  may  assume  that  coemployees 

15.  The  obligatory  knowledge  of  the  Terre  Haute,  etc.,  Rw  Co.  v.  Williams, 
servant  is  not  limited  to  facts  which  172  III,  379,  50  N.  B.  116,  64  A.  S.  R. 
are  ascertainable  by  the  direct  use  of  44 ;  Louisville,  etc.,  B.  Co.  v.  Buck,  116 
the  senses.  Everyone  old  enough  to  Ind.  666,  19  N.  E.  453,  9  A,  S.  R.  883, 
fill  a  position  in  which  wages  can  be  2  L.R.A.  520;  Brazil  Block  Coal  Co. 
earned  is  presumed  to  be  acquainted  v.  Gibson,  160  Ind.  319,  66  N.  E.  882, 
to  some  extent  with  the  properties  of  98  A.  S.  R.  281;  Pittsburgh,  etc.,  R. 
matter  and  the  laws  to  which  it  is  Co.  v.  Parish^  28  Ind.  App.  189,  62 
subject.  How  far  the  presumption  N.  E.  514,  91  A.  S.  R.  120 ;  Columbian 
should  be  oarried  will,  of  course,  de-  Enameling,  etc.,  Co.  v.  Burke,  37  Ind. 
pend,  not  only  upon  the  nature  of  App.  518,  77  N.  E.  409,  117  A.  S.  R. 
those  facts,  whether  simple  or  recon*  337 ;  Newbury  v.  Oetchel,  etc.,  Lumber, 
dite,  with  a  knowledge  of  which  it  is  etc.,  Co.,  100  la.  441,  69  N.  W.  743, 
sought  to  charge  the  servant,  but  upon  62  A.  S.  R.  582 ;  Fliege  v.  Kansas  City 
his  opportunities  for  acquiring  that  Western  R.  Co.,  82  Kan.  147,  107  Pac. 
knowledge,  and  upon  his  capacity  for  555,  30  L.R.A.(N.S.)  734;  Faren  v. 
utilizing  that  knowledge.  Each  case.  Sellers,  39  La.  Ann.  1011,  3  So.  363, 
therefore,  must  be  decided  with  ref-  4  A.  S.  R.  256;  Clements  v.  Louisiana 
erence  to  the  actual  circumstance  which  Electric  Light  Co.,  44  La.  Ann.  692, 
it  involves.    44  L.R.A.  75  note.  11  So.  51,  32  A.  S.  R.  348,  16  LJl.A. 

14.  Buehner  v.   Creamery   Package  43 ;  Bemheimer  v.  Bager,  108  Md.  551, 

Mfg.  Co.,  124  la.  445,  100  N.  W.  345,  70  Atl.  91,  129  A.  S.  R.  458;  Engel 

104  A.  S.  R.  354;  Meier  v.  Way,  136  v.  Smith,  82  Mich.  1,  46  N.  W.  21,  21 

la.  302,  111  N.  W.  420,  125  A.  S.  R.  A.  S.  R.  549;  McDonald  v,  Michigan 

.    254.  Cent.  R.  Co.,  132  Mich.  372,  93  N.  W. 

16.  See  supra,  par.  137.  1041,  102  A.  S.  R.  426 ;  WuotiHa  ▼. 

16.  See  supra,  par.  60  et  seq.  Duluth  Lumber  Co.,  37  Minn.  153,  33 

17.  See  supra,  pw-.  91.  N.  W.  551,  5  A.  S.  R.  832;  Flynn  v. 

18.  See  supra,  par.  95;  Kansas  City,  etc.,  R.  Co.,  78  Mo.  195, 

19.  Little  Rock,  etc.,  R.  Co.  v.  47  Am.  Rep.  99 ;  Shortel  v.  St.  Joseph, 
Leverett,  48  Ark.  333,  3  S.  W.  50,  3  104  Mo.  114,  16  S.  W.  397,  24  A.  S.  R. 
A.  S.  R.  230;  St.  Louis,  etc.,  R.  Co.  317;  Dickson  v.  Omaha,  etc.,  R.  Co., 
V.  Triplett,  64  Ark.  289, 15  S.  W.  831,  1.24  Mo.  140,  27  S.  W.  476,  46  A.  S. 
16  S.  W.  266,  11  L.R.A.  773;  Magee  R.  429,  25  L.R.A.  320;  Thompson  v. 
V.  North  Pac.  C.  R.  Co.,  78  Cal.  430,  Bartlett,  71  N.  H.  174,  51  Atl.  633, 
21  Pac.  114,  12  A.  S.  R.  69;  Starr  v.  93  A.  S.  R.  504;  Nord  DeUtscher  Lloyd 
Kreuzberger,  129  Cal.  123,  61  Pac.  Steamship  Co.  v.  Ingebregsten,  57  N. 
787,  79  A.  S.  R.  92;  Chicago,  etc.,  R.  J.  L.  400,  31  Atl  619,  51  A.  S.  R. 
Co.  V.  Hines,  132  111.  161,  23  N.  E.  604;  Carter  v.  Oliver  Oil  Co.,  34  S.  C. 
1021,  22  A.  S.  R.  515;  Chicago,  etc.,  211,  13  S.  E.  419,  27  A.  S.  R>  815; 
R.  Co.  V.  Maroney,  170  111.  520,  48  Guthrie  v.  Louisville,  etc.,  R.  Co.,  11 
N.  E.  953,  62  A.  S.  R.  396;  Edward  Lea  (Tenn.)  372,  47  Am.  Rep.  286; 
Hines  Lumber  Co.  v.  Ligas,  172  111.  Downey  v.  Gemini  Min.  Co.,  24  Utah 
315,  50  N.  E.  225,  64  A.  S.  R.  38;  431,  68  Pac.  414,  91  A.   S.  R.  798; 
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are  eompeteot  to  discharge  their  datM  witbout  injury  to  him,*^  and 
that  in  aH  respects  there  will  be  an  adherence  to  established  and 
customary  methods,*  and  the  rules  of  law.'  One  who  employs  others 
in  a  business  or  industry  that  is  known  to  be  dangerous  is  chfiU'ged 
with  the  exercise  of  care  reasonably  commensurate  with  the  perils  to 
which  his  employees  may  be  exposed  in  the  discharge  of  their  duties, 
and  he  impliedly  contracts  with  each  employee  that  he  will  fulfil 
his  obligation.*  The  employee  may  rely  upon  the  perfOTmance  of 
this  duty.*  In  short,  whenever  the  employer  from  tlie  standpoint 
of  knowledge  is  in  a  position  8iq>erior  or  dominant  to  that  of  the 
employee,  the  latter  mnqr  rely  for  his  safety  on  the  activity  of  the 
employer.^  Especially  in  situations  wfaieh  tequire  an  employee's 
constant  and  undivided  attenti<m  is  he  relieved  of  the  obligation  of 
active  vigilance  and  entitled  to  rely  upon  the  activity  of  the  employer 
to  furnish  him  protection.*  Furthermore,  when  it  is  said  that  there 
rests  upon  the  employee  a  duty  of  making  inspections,'  it  is  not 
meant  that  he  must  actively  inspect  and  test  the  instrumentalities 
and  places  of  the  service.  It  is  the  duty  of  the  employer  to  do  this, 
and  to  give  warning  of  perils  that  may  be  discovered  thereby;  •  and 
the  employee  may  r6ly  upon  the  employer  fulfilling  his  obligation.* 

Merrill  v.  Oregon  Short  Line  R.  Co.,   Neb.  331,  123  N.  W.  422,  133  A.  8. 
29  Utah  264,  81  Pac.  85,  110  A.  S.    R.  660. 
R.  605 ;  Leach  v.  Oregon  Short  line       8.  See  supra,  par.  61. 
R.  Co.,  29  Utah  285,  81  Pac.  90,  110       4.  Western   Stone-  Co.   v.   Whalen, 
A.  S.  R.  708;   Tuckett  v.  American   151  111.  472,  38  N.  E.  241,  42  A.  S. 
Steam,  etc.,  Laundry,  30  Utah  273,  84   R.  244. 

Pao.  500,  116  A.  S.  R.  832,  4  LJI.A.  5.  Myhan  v.  Louisiana  Electric 
*  (N.S.)  990;  McDuffee  v.  Boston,  eto..  Light,  eto.,  Co.,  41  La.  Ann.  964,  6 
R.  Co.,  81  Vt.  52,  69  AtL  124,  130  A,  So.  799,  17  A.  S.  R.  436,  7  L.R.A. 
S.  R.  1019;  Hiehael  v.  Roanoke  Maeh.  172;  Bourg  v.  Brownell-Drewg  Lumber 
Works,  90  Va.  492,  19  S.  E.  261,  44  Co.,  120  La.  1009,  45  So.  972,  124  A. 
A.  S.  R.  927;  Sullivan  v.  Wood,  43»  S.  R.  448. 

Wash.  259,  .86  Pac.  629,  117  A.  S.  R.       6.  Chicago^  etc.,  R.  Co.  v.  Hines,  132 
1047;  Hilgarv.WaUa  Walla,  50  Wash.   111.  161,  23  N.  B.  1021,  22  A.  S.  R. 
470,    97   Pais   498,   19   L.R.A.(N.S.)    515. 
367.  7.  See  supra,  par.  137. 

Notes :  75  A.  S.  R.  601 ;  98  A.  S.  R.  8.  Donahue  v.  -Buck,  197  Mass.  550, 
311;  30  L.R.A.(N.S.)  451;  18  Ann.  83  N.  E.  1090,  18  L.R.A.(N.S.)  476; 
Cas.  618.  Miner  v.  Franklin   County  Tel.   Co., 

See  infra,  par.  162,  176.  83  Vt.  311,  75  AU.  653,  26  L.R.A. 

20.  Western  Stone  Co.  v.  Whalen,  (N.S;)  1195.  See  supra,  par.  73; 
151  111.  472,  38  N.  E.  241,  42  A.  S.  R.  infra,  par.  162,  176. 
244;  Beers  v.  I^aae  Prouty  Co.,  200  9.  Pittsburgh,  etc.,  R.  Co.  v.  Parish, 
Mass.  19,  85  N.  E.  864,  128  A.  S.  R.  28  lad.  App.  189,  62  N.  E.  514,  91 
374,  20  L.RJL(N.S.)  39.  See  supra.  A,  S.R.120;  Twombly  v.  Consolidatad 
par.  119.  Electric  Li^t   Co<,  98  Me.   353,  57 

1.  Inland  Steel  Co.  v.  Yedinak.  172   Atl.  86,  64  LJR.A.  551. 

Ind.  423,  87  N.  E.  220,  139  A.  6.  R.       Notes:.  98  A.  S.  R.  311;  17  L.R.A. 
38^.    See  infira,  par.  176.  (N.S.)  77. 

2.  Olson  V.  Nebraska  Tel.  Co.,  85 
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139.  Age,  Experience  and  Understanding  of  Employee* — ^Inasmuch 
as  knowledge  of  the  peril  is  the  ground  for  denying  to  an  employee 
a  right  of  recovery  for  injuries  sustained  in  the  discharge  of  his 
duties,^*  it  is  obvious  that  every  case  involves  an  inquiry  as  to  the 
mental  capacity,  age  and  experience  of  the  plaintiff.  If  he  had  not 
the  ability  and  understanding  to  foresee  and  guard  against  the  danger 
to  which  he  was  exposed,  he  will  not  be  denied  compensation  for 
his  injury.*^  Even  though  the  danger  may  appear  obvious  and  he 
may  have  been  fully  warned  and  instructed,  it  must  be  concluded 
that  he  is  too  young  for  the  employment  and  that  he  is  engaged  at 
the  risk  of  the  employer,  who  becomes  absolutely  liable  in  case  of 
injury.^*  Again,  it  is  obvious  that  the  inquiry  concerns  also  the 
nature  of  the  peril,  for  if  the  business  be  complicated  and  the  danger 
such  as  to  be  appreciated  only  by  one  having  scientific  knowledge  it 
is  less  likely  that  the  employee  did  undeppstand  than  in  a  case  of 
injuries  resulting  from  simple  tools  or  appliances.**  Children  are 
not  to  be  judged  by  the  sanoe  rule  as  adults;**  an  allowance  is  to 
be  made  for  their  inexperience  and  immature  intelligence.**  A  situ- 
ation which  to  the  mind  of  an  adult  might  plainly  disclose  great 
danger  may  make  little  or  no  impression  on  one  of  tender  years.** 
Ordinary  care  for  the  child  is  the  degree  of  care  that  children  of 
the  same  age  and  intelligence  are  accustomed  to  exercise  under  like 
circumstances.*'    And  if  it  appears  that  because  of  youth  the  plaintiff 

10.  See  supra,  par.  135.  Pressed  Brick  Co.  v.  Reinneiger,  140 

11.  Brazil  Block  Coal  Co.  v.  Gaff-  III.  334,  29  N.  E.  1106,  33  A.  S.  R. 
ney,  119  Ind.  455,  21  N.  E.  1102,  12  249;  Rolling-Mill  Co.  v.  Corrigan,  46 
A.  S.  R.  422,  4  L.R.A-  850;  Havnie  Ohio  St,.  283,  20  N.  E.  466,  16  A.  S. 
V.  North  Carolina  Electric  Power  Co.,  R.  596,  3  L.R.A.  385;  Dubiver  v.  City  ' 
157  N.  C.  503,  73  S.  E.  198,  37  L.R.A.  R.  Co.,  44  Ore.  227,  74  Pac.  915,  75 
(N.S.)  580;  Strawbridge  v.  Bradford,  Pac.  693,  1  Ann,  Cas.  889  and  note. 
128  Pa.  St.  200,  18  Atl.  346,  15  A.  S.  See  infra,  par.  177. 

R.  670;  Bare  v.  Crane  Creek  Coal,  etc.,*     15.  Quinn  v.  Electric  Laundry  Co., 

Co.,  61  W.  Va.  28,  55  S.  E.  907,  123  155  Cal.  500,  101  Pac.  794,  17  Ann. 

A.  S.  R.  1)66,  8  L.R.A.(N.S.)  284.  Cas.  1100;  Elk  Cotton  Mills  v:  Grant, 

Notes:  97  A.  S.  R.  888;  41  L.R.A.  140  Ga.  727,  79  S.  E.  836,  48  L.R.A. 

40.  (N.S.)  656 ;  Beghold  v.  Auto  Body  Co., 

See  infra,  par.  177.  149  Mich.  14, 112  N.  W.  691, 14  L.R.A. 

12.  See  supra,  par.  63.  (N.S.)    609;   Queen  v.   Davton  Coal, 

13.  Myhan  v.  Louisiana  Electric  etc.,  Co.,  95  Tenn.  458,  32  S.  W.  460, 
Light,  etc.,  Co.,  41  La.  Ann.  964,  6  49  A.  S.  R.  935,  30  LJI.A.  82;  Bare 
So.  799, 17  A.  S.  E.  436,  7  L.R.A.  172.  v.  Crane  Creek  Coal,  etc.,  Co.,  61  W. 
See  infra,  par.  161,  177.  See  Negli-  Va.  28,  55  S.  E.  907, 123  A.  S.  R.  966, 
GENCB.  8  L.R.A.(N.S.)  284.     See  infra,  par. 

14.  O'Connor  v.  Golden  Gate  Woolen  177. 

Mfg.  Co.,  135  Cal.  537,  67  Pac.  966,  16.  Berdoa  v.   Tremont,  etc.,  Mills, 

87  A.  S.  R.  127;  Western,  etc.^  R.  Co.  209  Mass.  489,  95  N.  E.  876,  Ann.  Cas. 

V.  Young,  81  Ga.  397,  7  S.  E.  912,  12  1912B  797. 

A.    S.   R.   320;    Elk  €otton  MiUs  v.  17.  Rolling-Mill  Co.  v.  Corrigan,  46 

Grant,  140  Ga.  727,  79  S.  E.  836,  48  Ohio  St.  283,  20  N.  E.  486, 15  A.  S.  R. 

L.R.A.(N.S.)   656;  Chicago  Anderson  fi96,  3  L.R.A.  386. 
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did  not  appreciate  the  dangers  of  the  service  he  will  be  permitted 
to  recover.*®  The  employer  owes  to  those  in  his  service  a  duty  of 
warning  and  instruction  *•  and  this  furnishes  the  basis  of  recovery.*^ 
If  the  employer  assigns  the  employee  to  a  task  which  because  of  youth 
or  inexperience  is  strange  and  unusual,  and  an  injury  i^suk^,  the 
fault  lies  not  with  the  employee  but  with  the  employer.*  In  every 
case,  however,  the  plaintiff  must  be  prepared  to  show  that  he  did  in 
fact  exercise  the  degree  of  intelligence,  knowledge  and  judgment  actu- 
ally possessed  by  him  *  If  the  danger  was  fully  appreciated  there 
can  be  no  recovery,  whether  the  employee  was  youthful  of  otherwise.' 
Ordinarily  it  is  a  question  of  fact  whether  considering  his  age,  "experi- 
ence and  intelligence,  the  employee  did  understand  and  appreciato, 
or  ought  to  have  understood  and  appreciated,  the  dangers  to  which  he 
was  subjected.*  Some  courts  have  invoked  an^ogies  of  the  criminal 
law,*  wherefrom  it  is  deduced  that  children  under  seven  years  of 
age  are  incapable  of  appreciating  danger,*  that  between  seven  and 
fourteen  there  is  a  rebuttable  presumption  of  incapacity,^  and  that 

18.  Folev  V.  California  Horseshoe  A.  S.  R.  249 ;  Biege\  v.  Trcka,  218  111. 
Co.,  115  Cil.  184,  47  Pac.  42,  56  A.  S.  569,  75  N.  E.  1063,  109  A.  S.  R.  302, 
R.  87;  Mundhcnkev.  Oregon  City  Mfg.  2  L.R.A.(N.S.)  647;  Berdos  v.  Ti-e- 
Co.,  47  Ore.  127,  81  Pac.  977, 1  L.R.A.  mont,  etc.,  Mills,  209  Mass.  489,  95 
(N.S.)  278;  Kehler  v.  Schwenk,  151  N.  E.  876,  Ann.  Cas.  1912fi  797; 
Pa.  St.  506,  25  Atl.  130,  31  A.  S.  R.  Dubiver  v.  City  R.  Co.,  44  Ore.  227, 
777 ;  Ewing  v.  Lanark-^'uel  Co.,  65  W.  74  Pao.  915,  75  Pac.  693^  1  Ann.  Cas. 
Va.  726,  65  S.  E.  200,  29L.R.A.(N.S.)  889  and  note;  Mnndhenke  v.  Or^on 
487.  See  infra,  par.  177.  As  to  em-  City  Mfg.  Co.,  47  Ore.  127,  81  Pac. 
ploymant  in  violation  of  statute^  see  977,  1  L.R.A-(N.S.)  278;  Struwbridge 
supra,  par.  130.  v.  Bradford,  128  Pa.  St.  200,  18  Atl. 

19.  See  supra,  par.  76.  346,  15  A.  S.  R.  670;  Bare  v.  Crane 

20.  Rolling-Mill  Co.  v.  Corrigan,  46  Creek  Coal,  etc.,  Co.,  61  W.  Va.  28, 
Ohio  St.  283,  20  N.  E.  466,  15  A.  S,  55  S.  E.  907,  123  A.  S.  R.  966,  8 
R.  596,  3  L.R.A.  385.  LJR.A.(N.S.)   284;   Ewing  v.  Lanark 

L  Foley    v.    California    Horseshoe  Fuel  Co.,  65  W.  Va.  72(5,  65  S.  E. 

Co.,  115  CaL  184,  47  Pac.  42,  56  A.  200,  29  L.R.A.(N.S.)  487. 

S.  R.  87.  The  court  should  take  from  the  jury 

2.  KoUing-Mill  Co.  v.  Corrigan,  46  the  question  of  the  contributory  negli- 

Ohio  St.  283,  20  N.  E.  466, 15  A.  S.  R.  genee  of  a  minor  employee  when  the 

696,  3  L.R.A.  385:  Luebke  v.  Berlin  elear  weight  of  evidence  shows  that  he 

Mach   Worte,  88  Wis.  442,  60  N.  W.  ^ad  capacity  for  self -protection  which 

Jr  r     1 '  A        Vi      OAK  ^®  culpably  omitted  to  use  in  the  face 

Note:  1  Ann.  Cas.  895.  ^^  ^  ^        j.  ^j^-^j^  j^^  j^^^^  ^^^  ^^^^ 

8.  Kehler  v.  Schwenk,  151  Pa.  St.   ^-  „^i„  „JvLv*^i,^« j«j  k,,*^  ^fv»^,«,;o«  «^* 
605,  25  Atl.  130,  31  A.  S  R.  777.    See   ^    ^^^  apprehended,  but  otherwise  not. 

T  O'Connor  v.  Golden  Gate  Woolen  ^^  ^^^a.  28,  56  S.  E  907,  123  A.  S. 

Mfg.  Co.,  135  Cal.  537,  67  Pac.  966,  «•  »^  8  L.K.A.(N.B.)  ^84. 

87  A.   S.  R.  127;  Quinn  v.  Electric  ^-  ^^ee  Criminal  Law,  voL  8,  p.  65. 

Laundry  Co.,  155  Cal.  500,  101  Pac.  «.  Note:  1  Ann.  Cas.  £95. 

794,  17  Ann.  Cas.  1100;  Chicago  An-  7.  Ewing  v.  Lanark  Fuel  Co.,  65  W. 

derson    Pressed    Brick    Co.    v.    Rein-  Va.  726,  65  S.  E.  200,  29  L.R.A.{N.S.)' 

neiger,  140  111.  334,  29  N.  E.  1106,  33  487  and  note.    See  also  Berdos  v.  Tre- 
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over  fourteen  there  is  a  presumption  of  the  existence  of  understanding 
and  appreciation.^  Such  rules  seem  to  be  due,  however,  more  to  the 
human  weakness  for  trying  to  discover  fixed  standards  than  to  common 
experience  which  is  the  foundation  of  presumptions.  The  sounder 
doctrine  declares  that  no  such  hard  and  fa&t  rules  can  be  depended 
upon.*  A  child  may  be  of  such  tender  years  that  a  court  properly 
may  say  that  it  is  incapable  of  exercising  the  care  required  of  per- 
sons engaging  in  the  particular  employment.  Thereafter  is  an  age, 
attended  or  not  with  experience  and  increasing  intelligence,  when 
capacity  is  so  much  a  matter  of  doubt  that  the  question  becomes  one 
for  the  jury.  And  passing  this  stage  the  employee  though  still  youth- 
ful may  be  so  mature  of  judgment  as  to  show  him  beyond  dispute 
capable  of  understanding  the  perils  of  the  service.*® 

140«  What  Constitutes  Knowledge;  Forgetfulness. — The  employee's 
knowledge  of  the  peril  is  to  be  established  like  aay  other  fact.  Fet- 
haps  the  most  convincing  proof  consists  in  evidence  showing  that 
he  waa  warned  of  the  danger  by  the  employer***  But  in  a  great  major- 
ity of  cases  knowledge  must  rest  in  the  imputation  arising  from 
familiarity  with  the  tool,  appliance  or  place  in  question.**  He  is 
bound  to  know  of  all  perils  that  are  obvious,  or  discoverable  by  reason- 
able observation,**  provided  the  circumstances  are  such  as  to  fix 
knowledge  in  his  mind,**  and  not  permit  of  justifiable  forgetfulness.** 
While  as  a  rule  it  can  constitute  no  excuse  for  a  failure  to  avoid  a 
known  peril  that  he  "forgot"  or  "did  not  think,''  **  yet  there  are 
exceptions:  where  the  employee  is  absorbed  in  the  duties  of  the  employ- 

• 

mont,  etc..  Mills,  209  Mass.  489,  95  Quarry  Co.,  77  la.  429,  42  N.  W.  3G0, 

N.  E.  876,  Ann.  Cas.  1912B  797.  14  A.  S.  R.  304.    See  infra,  par.  178. 

8.  Greenway  v.  Conroy,  160  Pa.  St.  12.  Sweet  v.  Ohio  Coal  Co.,  78  Wis. 
185,  28  Atl.  692,  40  A.  S.  R.  715;  127,  47  N.  W.  182,  9  L.R.A.  861.  See 
Ewing  V.  Lanark  Fuel  Co.,  65  W.  Va.  infra,  par.  178. 

726,  65  S.  E.  200,  29  IaR.A.(N.S.)        13.  See  supra,  par.  137. 

487  and  note.  14.  Starr  v.  Kreuzberger,  129  Cal. 

9.  Berdos   v.    Tremont,   etc..   Mills,   123,  61  Pac.  787,  79  A.  S.  R.  92. 

209  Mass.  489,  95  N.  E.  876,  Ann.  Cas.       15.  Giraudi  v.  Electric  Imp.  Co.,  107 
1912B  797.  Cal.  120,  40  Pac.  108,  48  A.  S.  R.  114^ 

10.  A  minor  will  be  presumed  to   28  L.R.A.  596. 

have  the  capacity  usual  to  one  of  his  Notes:  29  L.R.A.(N.S.)  598;  Ann. 
age,  and  the  burden  of  proving  that  Cas.  1913B  1197. 
he  had  greater  than  the  usual  capacity  He  may  believe  the  danger  to  have 
of  minors  of  the  same  age  rests  upon  been  removed.  Gulf,  etc.,  R.  Co,  v. 
the  employer;  and  the  burden  of  prov-  Garren,  96  Tex.  605,  74  S.  W.  897,  97 
ing  that  the  minor  had  less  than  such    A.  S.  R.  939. 

usual  capacity  rests  upon  the  minor,  16.  Miller  v.  White  Bronze  Monu- 
or  the  one  seeking  to  recover  damages  ment  Co.,  141  la.  701,  118  N.  W.  518, 
on  account  of  his  death.  Bare  v.  Crane  18  Ann.  Cas.  957;  Cronin  v.  Colum- 
Creek  Coal,  etc.,  Co.,  61  W.  Va.  28,  bian  Mfg.  Co.,  75  N.  H.  319,  74  AtL 
56  S.  E.  907,  123  A,  S.  R.  966,  8  180,  29  L.R.A.(N.S.)  111. 
L.R.A.(N.S.)  284.  Note:  Ann.  Cas.  1913B  1204. 

11.  Wilson  V.  Duureath  Red  Stone 
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ment,^'  or  confronted  by  an  emergency.**  The  fact  that  a  fellow 
employee  knew  of  the  peril  does  not  in  any  way  relieve  the  employer 
of  liability.!' 

141.  Knowledge  of  Defect  Distinguished  from  Appreciation  of 
Peril. — ^Although  an  employee  may  have  had  knowledge,  as  of  a 
physical  fact,  of  the  defective  condition  of  a  tool,  appliance  or  place, 
by  reason  of  which  he  has  sustained  an  injury,  it  by  no  means  follows 
that  he  must  have  appreciated  the  danger  to  ^ieh  he  was  exposed 
thereby.  His  general  knowledge  may  not  have  been  stich  as  to 
give  him  any  conception  of  the  peril.  The  condition  may  have 
appeared  perfectly  harmless.  If  this  is  shown  to  have  been  the  case, 
his  right  of  recovery  is  not  defeated,  for  it  is  a?n  appreciation  of  the 
danger,  not  mere  knowledge  of  the  defect  by  which  the  danger  is 
threatened,  that  bars  his  action.**  When  the  specific  evidence  sub- 
mitted only  goes  to,  the  extent  of  establishing  knowledge  of  the  defect, 
the  question  of  his  contributory  negligence  should  not  be  withdrawn 
from  the  jury.*  Indeed,  it  can  only  be  in  rare  cases  if  ever  that 
the  question  becomes  one  of  law,' 

Complaint  to  Employer  and  Promiee  to  Remove  Danger 

142.  Efficacy  of  Promise  to  Fix  Liability  of  Employer. — To  the 
general  principle  that  an  employee  by  continuing  in  the  service  with 
knowledge  of  its  perils  is  debarred  from  recovering  for  injuries  result- 
ing therefrom  y'  there  has  come  into  general  recognition  an  exception 
known  as  the  doctrine  of  notice  and  promise  to  repair.^  According 
to  this  doctrine  if  an  employee  complains  to  or  notiRes  the  employer 
of  an  apprehended  peril,  such  as  may  be  due  to  defective  instru- 
mentalities, and  the  employer  promises  to  remedy  the  defect,  the 
employee  may  continue  in  the  service  for  a  reasonable  time  with 
a  right  to  hold  the  employer  liable  in  case  injury  ensues.^    Again, 

17.  Michael  r.  Roanoke  Mach.  Works,  La.  Ann.  964,  6  So.  7*9,  17  A.  8.  R. 
90  Va.  492,  19  8.  E.  261,  44  A.  8.  R.  436,  7  L.R.A.  172;  WuotiUa  v.  Duluth 
927.  Lumber  Co.,  37  Minn.  153,  33  K.  W. 

Note:  Ann.  Gas.  1913B  1199.  551,  5  A.  S.  R.  832;  Jones  v.  Kansas 

18.  Barker  v.  Burlington,  etc.,  R.  City,  etc.,  Rf.  Co.,  178  U6.  528,  77  8. 
Co.,  88  la.  409,  65  N.  W.  318,  45  A   W.  890,  101  A.  8.  R.  434. 

8.  R.  242.  Notes:  97  A.  8.  R.  889,  893;  98  A 
Note:  Ann.  Cas.  igi3B  1198.              8.  R.  313;  49  L.R.A.  36. 

See  in^P^a,  par.  147-148.  See  infra,  par.  160,  179. 

19.  Noble  r.  Bessemer  Steamship  1.  Note :  49  1j.R. A.  35. 
Co.,  127  Mich.  103,  86  N.  W.  520,  89  2.  Note:  49  L.R.A.  38. 
A.  8.  R.  461,  54  L.R.A,  456.  8.  See  siipra,  par.  136. 

20.  Southern  R.  Co.  y.  Shields,  l2l  4.  Note:  11  Ann.  Cas.  626. 

Ala.  460,  25  So.  811,  77  A.  8.  R.  66;  6.  Eureka  Co.  v.  Bass,  81  Ala.  200, 
Faren  v.  Sellers,  39  La.  Ann.  1011,  3  8  So.  216,  60  Am.  Rep.  152;  Loais- 
So.  363,  4  A.  S;  R.  256;  Mvhan  v.  ville,  etc.,  R.  Co.  v.  Stutts,  105  Ala. 
Louisiana  Electric  Light,  etc.,  Co.,  41   368,  17  So.  29,  53  A.  8:  R.  127 ;  Mis- 
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where  an  employee  notifies  his  employer  of  the  incompetency  of  a 
fellow  employee,  and  objects  to  continuing  in  the  service  on  that 
account,  but  nevertheless  remains,  upon  the  faith  of  the  employer's 
promise  to  remove  the  incompetent  employee,  for  a  length  of  time 
requisite  to  the  performance  of  such  promise  by  the  exercise  of  reason- 
able diligence^  the  protesting  employee  cannot  be  successfully  charged 
with  contributory  negligence  on  that  ground.*  This  rule  is  claimed 
to  be  reasonable  and  salutary,  in  that  it  operates  to  save  the  employee 
from  the  necessity  of  quitting  the  employment  the  very  instant  he 
discovers  a  dangier^  under  the  penalty  of  being  denied  a  recovery 
for  any  injury  incurred  in  consequence  thereof,' and  that  it  also  has 
a  tendency  to  make  the  employee  prompt  in  reporting  any  defects 
which  he  may  discover,' 

143.  Econgmic  Foundation  of  Doctrine. — That  the  principle  is 
politic  can  hardly  admit  of  doubt.  Economic  changes  that  have  made 
it  impossible  for  employees  freely  to  choose  their  employment  or 
even  their  employer  have  necessitated  some  mitigation  of  the  rule 
which  forbids  a  recovery  for  injuria^  due  to  known  dangers,  yet.it 
may  be  doubted  whether  the  theory,  which  is  by  no  means  clearly 
or  easily  understood,  is  not  a  mistaken  one.  It  well  may  be  dis- 
carded in  favor  of  a  somewhat  similar  principle  that  is  simpler,  more 
consonant  to  fundamental  theory,  and  hence  more  readily  compre- 
hended. Instead  of  holding  that  the  emploj-ee  may  remain  in  the 
employment  for  a  reasonable  time  with  a  right  to  recover  in  ease 
injury  results,  it  would  seem  to  be  better  suited  to  modem  conditions 
to  hold  that  the  employee  shall  be  entitled  to  recover  only  after  the 
expiration  of  a  reasonable  time.*  Such  a  principle  must  stimulate 
both  employer  and  employee  to  vigilance  to  detect  and  correct  sources 

souri  Furnace  Co.  v.  Abend,  107  111.  15  S.  W.  561,  23  A.  S.  R.  377;  Gulf, 

44,  47  Am.  Rep.  425 ;  Poll  v.  Numa  etc.,  R.  Co.  v.  Garren,  96  T«i.  605,  74 

Block  Coal  Co.,  149  la.  104,  127  N.  S.  W.  897,  97  A.  S.  R.  939;  Erdman 

W.  1105,  33  L.R.A.(N.S.)  646;  Ford  v.  Illinois  Steel  Co.,  95  Wis.   6,  69 

V.  Fitchburg  R.  Co.,  110  Mass.  240, 14  N.  W.  993,  60  A.  S.  R.  66;  Yerkes  v. 

Am.  Rep.  598 ;  Roux  y.  BlodgeU,  etc.,  Northern  Pac.  R.  Co.,  112  Wis.  184, 

Laimber  Co.,  85  Mich.  519,  48  N.  W.  88  N.  W.  33,  88  A.  S.  R.  961;  Williams 

1092,  24  A.  S.  R.  102,  13  L.R.A.  728;  v.  Kimberly,  etc.,  Co.,  131  Wis.  303, 

Greene  v.  Minneapolis,  etc.,  R.  Co.,  31  111  N.  W.  481,  120  A.  S.  R.  1049,  11 

Minn.  248,  17  N.  W.  378,  47  Am.  Rep.  Ann.  Cas.  622,  10  L.R.A.(N.S.)  1043. 

785 ;  Anderson  v.  Fielding,  92  Minn.  Notes :  98  A.  S.  ft.  315 ;  40  L.R.A. 

42,  99  N.  W.  357,  104  A.  S.  R.  665:  794;  49  L.R.A.  47;  29  L.Rji.(NJS.) 

Flynn  v.  Kansas  City,  etc.,  R.  Co.,  78  598,  600 ;  4  Ann.  Caa.  157 ;  Ann.  Cas. 

Mo.  195,  47  Am.  Rep.  99 ;  Union  Mfg.  1912B  590 ;  17  Eng.  Rul.  Cas.  238. 

Co.  V.  Morrissey,  40  Ohio  St.  148,  48  See  infra,  par,  180. 

Am.  Rep.  669;  Patterson  v.  Pittsbuig,  6.  Note:  11  Ann.  Cas.  625. 

etc.,  R.  Co.,  76  Pa.  St.  389,  18  Am.  7.  Note:  29  L.RJV.(N.S.)  598. 

Rep.  412;  Gulf,  etc.,  R.  Co.  v.  Drew,  8.  Atchison,  etc.,  R.  Co.  v.  Sadler, 

59  Tex.  10,  46  Am.  R^p.  261;  Gulf,  38  Kan.  128,  16  Pac.  46,  5  A.  S.  R. 

etc.,  R.  Co.  V.  Brentford,  79  Tex.  619,  729.     See  infra,  par.  181. 
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of  peril;  it  does  not  require  tHe  employee  to  leave  the  service — 
an  economic  impossibility;  it  does  make  allowance  for  forgetfulness 
that  inevitably  results  from  lapse  of  time,  as  well  aa  the  indifference 
to  danger  that  results  from  continued  association  therewith.'  That 
the  practical  difference  between  the  two  theories  cannot  be  very  great 
— often  none  at  all' — ^is.  apparent  when  it  is  noted  that  each  depends 
upon  the  interpretation  of  that  most  elusive  of  all  legal  terms,  ^^reason- 
able time." 

144.  SttiBcieiicy  of  Promise— *ReliaBce  Thereoa. — In  order  to 
authorize  a  recovery  by  virtue  of  the  doctrine  of  notice  and  ptromise 
to  repair,  it  must  appear  tba;t  the  employer  did  in  fact  either  expressly 
or  impliedly  promise  to  ^pair  the  defect.  A  simple  protest  or  com- 
plaint by  the  employee,  not  followed  by  any  assurance  that  alterations 
will  be  made,  will  not  as  a  rule  fix  liability  upon  the  employer.^® 
While  the  promise  may  be  implied  as  well  as  express,  there  is  no 
implication  from  the  bare  fact  that  the  employee  complained  of  the 
defect  or  danger.^*  But  it  is  not  necessary  that  the  employee,  in 
complaining  of  the  defect,  should  have  threatened  to  quit  the  employ- 
ment nor  that  he  should  ha\ie  said  in  so  many  words  that  he  appre- 
hended danger  to  himself.*^  It  is  generally  agreed,  however,  that 
the  promise  must  have  reference  to  the  employee's  own  safety.  The 
rule  is  not  satisfied  by  a  complaint  and  promise  that  have  reference 
to  thejsmployee's  comfort,  or  the  quantity  or  quality  of  the  work  done, 
or  even  the  f^afety  of  third  persona.^  The  promise  need  not  be. made 
to  the  employee  in  person;  if  made  in  his  presence  and  hearing, 
although  not  in  response  to  his  complaint,  he  has  a  right  to  rely 
thereon  and  is  entitled  to  the  benefit  thereof.**  He  must,  however, 
have  acted  in  reliance  upon  the  promise.**    When  the  employee  is 

9.  This  more  neariv  accords  with  the       Notes:  9  Ann.  Cas.  1012;  Ann.  Cas^ 
principle  of  the  Workmen's  Compensa-   191 3C  509* 

tion  Acts,  as  to  which  see  that  title.       14-  Atchison,  etc.,  R.  0>.  v.  Sadl^, 

10.  Galveston,  etc.,  R,  Co.  v.  Drew,   38  Kan.  128,  16  Pac.  46,  6  A.  S.  R. 

59  Tex.  10,  46  Am.  Rep.  26L  '^29.  t>      o   r. 

Vot^  •  40  T^R  A   7Q^  15-  Yerkes  v.  Northern  Pac.  R.  Co., 

sTJ^^m'    .  112  W-  184.  88  N.  W.  33,  88  A.  S. 

U.  Note :  4  Am..  Caa.  155  ^■^^,  ,„  j^^  ^^ 

12.  Yerkes  '▼.  Northern  Pac.  R.  Co.,  y^  ^^  „^;««  k^»»i.(-  t^^a^i^  ^  cfofufiL 

119  Wic   lAi  ftft  XT   w   q.q  ftft  A    R  In  an  action  brought  under  a  statute 

p   ofii  ^*^  ™^^y  declares  that  the  servant 

?^            A        ^       ^iTB-     A         ^  cannot  recover  unless  he  reports  the 

Notes:  4  Ann.  Cas.  156;  Ann.  Cas.  ^^fect,  it  is  considered  that  if  he  fails 

1913C  509.                                              '  to  make  the  report,  and  goes  on  work- 

18.  Mordcn    Frog,   etc.,   Works   v.  jng  without  knowing  that  the  master 

Fries,  228  111.  246,  81  N,  K.  862,  119  is  aware  of  the  defest,  he  cannot  xe- 

A.  S.  R.  428;  Dnnphrey  v.  Farr,  etc.,  cov«r  for  any  injuries  which  he  may 

Mfg.  Co.,  83  N.  J.  L.  763,  85  Atl.  203,  thereafter   receive    by   reason   of    its 

86  Atl.  1103,  45  L.R.A.(N.S.)  363  and  existence.    57  L.RA.  843  note, 

note.  See  infra,  par.  182. 
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/I  corporation  notice  of  a  defect  may,  of  course,  be  given  to  an  agent 
in  charge  of  that  part  of  the  business;  ^*  but  in  order  that  the  prom- 
ise of  an  agent  may  be  effective  it  must  appear  that  he  had  express 
or  implied  authority  so  to  act  in  behalf  of  his  principal.^' 

145.  Period  during  Which  Promise  Is  Effoctivcu-^AoOQrding  to  the 
generally  recognized  doctrine/®  the  employer's  promise,  when  no  time 
is  fixed  for  execution,  is  effective  for  a  reasonable  time,  after  the  lapse 
of  which,  if  the  employee  continues  in  the  service  and  sustains  injury, 
there  can  be  no  recovery.^*  Reasonableness  in  tiiis  eoDJaeetion,  as  in 
many  others,  is  a  relative  term;  ordinarily  a  reasonable  time  is  the 
time  necessary  to  effect  the  repair  and  remove  the  danger,  or  such 
a  period  as  does  not  exclude  all  reasonable  expectations  that  the  prom* 
ise  will  be  kept.*^  The  precise  period  will  depend,  of  course,  upon 
the  facts  cmd  eircumatanoes  of  the  particular  case,^  and  is  a  question 
peculiarly  within  the  province  of  the  jury  to  determine.^  Obviously^ 
if  a  definite  period  is  fixed  by  the  terms  of  the  promise,  the  employee 
will  be  protected  only  until  the  expiration  of  that  time.*  The  fact 
that  the  repairs  or  changes  are  not  to  be  made  Immediately  but  at 
a  future  time  or  after  the  happening  of  some  ev^at  does  not  affect 
the  rule.  The  employer's  libaility  commences  with  the  giving  of 
the  promise  and  continues  for  a  reasonaUe  period  after  the  time  Axad 
upon  for  carrying  it  into  effect.*  Very  plainly,  if  the  employer  revoke 
his  promise  the  employee  is  not  entitled  further  to  rely  thereon.^ 

146.  Dangers  Which  Maj  Be  Subject  of  Pn»mi8e.-^The  opinions 
very  generally  isontain  statements  that  the  doctrine  of  notice  and 
promise  to  repair  does  not  extend  to  all  sources  of  danger.*  It  is 
said  that  where  the  peril  is  shown  to  have  been  so  obvious,  imoo^ediAte 

16.  Eureka  Co.  v.  Bass,  81  Ala.  200,  Notes :  40  L.R.A.  790 ;  4  Ann.  Cas. 
8  So.  216,  60  Am.  Bep.  132.- f  156. 

17.  Burch  V.  Southern  Pae.  Co.,  B2  1.  Williams  y\  Kimji)erly,  etc.,  Co., 
Nev.  76, 104  Pac.  225,  Ann.  Cfes,  1912B  131  Wis.  303,  111  N.  W.  481,  120  A. 
1166.  S.   R.   1049,   n   Ann.    Cas.    622,   10 

Notes:  40  L.R.A.  796;  4  Ann.  Cag.  L.R.A.(N.S.)  104?. 
155.  Note :  49  L.R.A.*  47, 

See  infra,  par.  182.  2.  Notes:  40  L.R.Ai  790;  Amj.  Cas. 

18.  See  supra,  par.  143.  1913C  513,    See  infta,  par.  183. 

19.  Eureka  Co.  v.  Bass,  81  Ala.  200,       3.  Note  J  4  Ann.  Cas.  166. 

8  So.  216,  60  Ana.  Rep.  152;  Louis-  •  4.  Morgan  r.  Rainier  Beach  Lumber 

ville,  etc.,  R.  Co.  v.  Stutts,  105  Ala.  Co.,  51  W<iah.  335,  98  Pac.  1120,  22 

368,  17  So.  29,  53  A.  S.  R.  127;  Gulf,  L.R.A.(N.S.)  472  and  note, 

etc.,  R.  Co.  v.  Brentford,  79  Tex-  619,  B.'Neeley   v.    Southwestern    Cotton 

15  S.  W.  561,  23  A.  S.  R.  377.     See  Seed  Oil  Co.,  13  Okla.  356,  75  Pac, 

infra,  par.  183.  537,  64  L.R.A.  145. 

20.  Illinois  Steel  Co.  v.  Mann,  170  6.  Gulf,  <rtc.,:R.  Co*  v.  Brentford,  79 
rn.  200,  48  N.  E.  417,  62  A.  S.  R.  370,  Tex.  619,  15  S.  W.  561,  23  A,  S.  R* 
40  L.R.A.  781;  Anderson  v.  Fielding,  377. 

92  Minn.  42,  99  N.  W.  357,  104  A.  S.       Note:  29  L.R.A.(N.6.)  598. 
R.  665. 
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and  constant  that  a  reasonably  prudeat  person  would  not  have  in- 
curred it,  no  recovery  will  be  allowed — an  employee  having  uo  right  to 
rely  on  the  employer's  persuasiona  under  such  circOmstaiices.^  Just 
what  is  the  import  of  this  proposition  is  not  satisfactorily  explained 
by  the  courts.  On  its  face  it  appears  to  be  a  denial  of  the  doc- 
trine of  promise  to  repair,  for  in  the  absence  of  any  promise  the 
enriployee  is  entitled  to  recover  in  case  the  danger  was  hidden  and 
not  obvious.^  An  explanation  may  be  sought,  and  probably  exists, 
in  the  fundamental  principle  of  comparative  knowledge.®  If  the 
peril  is  as  apparent  to  the  employee  as  to  the  employer,  considering 
the  age,  experience  and  understanding  of  the  former,  then  no  promise 
of  the  employer  may  be  relied  on.*^  And  so*  in  case  of  injuries 
resulting  from  simple  tools  it  ordinarily  is  held  that  uo  recovery  can 
be  based  on  a  promise  of  the  employer  to  effect  xepaii-s,**  There  is 
left,  however,  subject  to  the  operatioia  of  the  promise  to  repair  doc- 
trine the  large  claaa  of  cases  in  whieb  the  employee,  suspecting  but 
not  fully  appreciating  the  danger,  is  induced  to  continue  in  the  em- 
ployment.^ :In  any  caae  the  right  of  the  employee  to  recover  is  left^ 
ordinexily,  to  the  jury's  determination.^' 

7.  Chicago  Great  Western  R,  Co.  v.  10.  Ladd  v.  New  Bedford  R.  Co., 
Crotty,  141  Fed.  913,  73  C.  C.  A.  147,  119  Mass.  412,  20  Am.  Rep.  331 ;  Bay- 
4  L^A.(N.Sw)  832;  Cheeney  v,  Oeeaa  lor  v.  Delaware,  etc.,  R.  Co.,  40  N.  J. 
Steamfship  CcL,  92  6a.  726, 19  S.  £.  33,  L.  23,  29  Am.- Rep.  208  aad  note; 
44  A.  S.  R.  113;  Indiana^ojiifl,  ete.,  R.  Sweeney  v.  Berlin,  etc.,.  Envelope  Co., 
Co.  V.  Wat«on,  114  Ind.  20,  14  N.  E.  101  N,  Y.  520,  5  N.  E.  358,  54  Am. 
721,  15  N.  E.  824,  5  A.  S..  R.  578;  Rep.  722  and  note. 

Meador  v.  Lake  Sb^re,  ete.,  R.  Co.,  136  Note :  17  Eng.  Rul.  Cas.  238. 

Ind.  290,  37  N.  E.  721,  46  A,  S.  R.  The  (^ses  uniformly  assert  the  rule 

384;  Roux  v.  Blodgett,  eto..  Lumber  that  the  master  who  promiaes  to  make 

Co.,  85  Mich.  519,  48  N.  W.  1092,  24  certain  repairs,  remedy  certain  defeets, 

A.  8.  R.  102, 13  L.R.A.  72&;  And^son  or  to  funiish  the  servant  a  safe  pliuse 

V.  Fielding,  92  Minn.  42,  99  N.  W.  in  which  to  work,  is  not  liabk  for  in- 

357,  104  A.  S.  R.  ^5 ;  Roddy  v.  Mis-,  jvries  following  his  failure  to.  keep  his 

souri  Pac.  R.  Co.,  104  Mo.  234,  15  S.  promise,  where,  in  the  absence  of  the 

W.  1112,  24  A.  S.  R.  333;  Comer  v.  pjromise,  he  wa«  not  b^und  to  «Qt.    25 

Meyer,  78  N.  J.  L.  464,  74  Atl,  497,  29  L.R.A.(N.S.)  1180  note. 

L.R.A.(N.S.)   597  and  note;  Brown-  See  infra,  par.  184. 

field  V.  Hughes,  128  Pa.  St.  194,  18  11.  Meador  v.  Lake  Shore,  etc.,  R, 

Atl.  340,  15  A.  S.  R.  667 ;  Gulf,  etc.,  Co.,  138  Ind  290,  37  N.  B.  721,  46 

».  Co.  V.  Donnelly,  70  Tex.  371,  8  S.  A.  S.  R.  384;  McGill  v.  Cleveland,  etc*, 

W.  52,  8  A.  S.  R.  608;  Stephenson  v.  Traction  Co.,  79  Ohio  St.  203,  86  N. 

Duncan,  73  Wis.  404,  41  N.  W.  337,  E.  989,  128  A.  S-  R.  705,  19  UIJL. 

9  A.  S.  R.  .806;  Brdman  v.  Illinois  (i^S.)  79a 

Steel  Co.,  95  Wis.  6,  69  N.  W.  993,  60  Notes:    13    L.R.A.(N.S.)    669;    27 

A.  8.  R.  66.  L.R.A.(N.S.)  1052;  4  Ann.  Caa.  155. 

Notes :  40  L.R.A.  786,  788 ;  11  Ann.  12.  See  infra,  par.  149-151. 

Gas.  626;  17  £n^.  Rul.  Can.  238.  13.  Scbiglizao  v.  Dunn,  211  Pa»  St. 

See  infra,  par.  184.  253,  60  Atl.  724,  107  A.  S.  R.  567. 

8.  See  supra,  par.  80  et  seq.  Note;  Ann.  Cas.  1013C  513^ 

9.  See  supra,  par.  62.  See  infra,  par.  184. 
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Emergenciea 

147.  Sudden  Peril  or  Emergency  as  Excuse  for  Conduct. — The  least 
reflection  demonstrates  that  acts  done  under  the  stimulus  of  sudden 
peril,  or  in  case  of  an  emergency  requiring  immediate  action,  are 
not  to  be  judged  by  the  same  standard  as  that  applicable  where  the 
actor  has  ample  time  for  reflection  and  intelligent  choice  of  means.** 
And  it  is  generally  held  that  an  employee  may  be  permitted  to 
recover  for  injuries  sustained  while  acting  in  an  emergency,  when 
if  no  emergency  had  existed  a  recovery  would  be  denied.**  It  has 
been  shown  that  negligence  consists  in  action  or  nonaction  accom- 
panied by  an  appreciation  of  the  danger  attendant  thereon,**  and 
it  is  sufficiently  obvious  that  sudden  peril  is  calculated  to  afford  neither 
sufficient  time  for  the  development  of  understanding  nor  for  the 
application  of  pro-existing  knowledge.*'  In  the  exigencies  of  a  danger- 
ous situt^tion  the  employee  will  not,  therefore,  be  held  to  the  most 
judicious  choice  l)etween  hazards  or  the  wisest  course  to  escape  the 
threatened  peril.**  If  he  acts  naturally  he  will  very  often  be  per- 
mitted to  recover  although  subsequently,  in  the  light  of  all  the  facts, 
it  may  appear  that  another  course  of  conduct  might  or  would  have 

14.  See  NBGLiGEWrfi.  <^8e  fairly  and  remonably  calls  for, 

15.  Stewart  v.  NashviHe,  etc.,  Ry.,  keeping  in  view  the  ohai*aeter  of  the 
183  Ala.  339,  61  So.  73,  47  L.R.A.  work  which  the  servant  has  contracted 
(N.S.)  327;  Central  R.  Co.  v.  Crosby,  to  perform,  then  soch  departure  will 
74  Oa.  737,  58  Am.  Rep.  463 ;  Clarke  not  of  itielf  defeat  a  recovery  of  aan- 
v.  Pennsvlvania  Co.,  132  Ind.  199,  31  ages  in  case  he  is  injured.  Pennsyl- 
N.  E.  808,  17  L.R.A.  811;  Pox  v.  Chi*  vania  Co.  v.  Roney,  89  Ind.  453,  46 
capro,  etc.,  R.  Co.,  86  la.  368,  53  N.  Am.  Rep.  173;  Barry  v.  Hannibal,  etc., 
W.  259,  17  L.R.A.  289;  Pullman  Co.  R.  Co.,  98  Mo.  62.  11  S.  W.  308,  14 
V.  Gellw,  128  Ky.  72,  107  S.  W.  271,  A.  S.  R.  610;  Dickson  v.  Omaha,  etc., 
129  A.  8.  R.  295;*  Whitworth  v.  Shreve-  R  Co.,  124  Mo,  140,  27  S.  W.  476,  46 
port  Belt  R.  Co.,  112  La.  363,  36  So.  A.  S.  R.  429,  25  L.R.A.  320;  Cottrill 
414,  65  L.R. A.  129 ;  Milboume  v.  Ar-  v.  Chicago,  etc.,  R.  Co.,  47  Wis.  634, 
nold  Electric  Power  Station  Co.,  140  3  N.  W.  376,  32  Am.  Rep.  796. 
Mich.  316,  103  N.  W.  821,-70  L.R.A.  Notes:  48  LlR.A.  805;  10  Ann.  Cas. 
600;  Barry  v.  Hannibal,  etc.,  R.  Co.,  766. 

08  Mo.  62,  11  S.  W.  308,  14  A.  S.  R.  See  infra,  par.  160, 

610;  Goodrich  v.  New  York  Cent.,  etc.,  16.  See  supra^  par.  62,  135. 

R.  Co.,  116  N.  Y.  398,  22  N.  E.  397,  17.  Fox  v.  Chicago,  etc.,  R.  Co.,  86 

15  A.  S.  R.  410,  5  L.R.A.  750;  Phila-  la.  368,  53  N.  W.  259,  17  L.R.A.  289; 

delphia,  etc.,  R.  Co.  v.  Huber,  128  Pa.  Marker  v.  Burlington,  etc.,  R.  Co.,  88 

St.   63,  18   Atl.   334,   5   L.R.A.   439;  la.  409,  66  N.  W.  316,  45  A.  S.  R. 

Neilson  v.  Hillside  Coal,  etc.,  Co.,  168  242. 

Pa.  St.  256,  31  Atl.  1091,  47  A.  S.  R.  Note:  Ann.  Cas.  1913B  1198. 

886.  18.  St.  Tiouis,  etc.,  R.  Co.  v.  Touhey, 

Notes:    1    L.R.A.(N.S.)    1014;    47  67  Ark.  209,  54  S.  W.  577,  77  A.  S. 

L.R.A.(N.S.)  494.  R.  109;  Pennsylvania  R.  Co.  v.  Snyder, 

In  case  of  an  emergency,  a  servant  55  Ohio  St.  342,  45  N.  E.  559,  60  A. 

may  of  his  own  volition  step  outside  S.  R.  700;   Neilson  v.   Hillside  Coal, 

of  his  usual  duty.     If  the  departure  etc.,  Co.,  168  Pa.  St.  256,  31  Atl.  1091, 

be  such  a  one  as  the  necessity  of  the  47  A.  S.  R.  886, 
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led  to  safety.^*  In  almost  any  case  proof  of  an  emergency  makes  a 
case  for  the  jury's  determination.** 

148.  Saving  of  Life  or  Property. — Akin  to  the  emergency  rule  is 
the  well  settled  principle  that,  where  one  person  is  exposed  to  peril 
of  life  or  limb  by  the  negligence  of  another,  the  latter  will  be  liable 
in  damages  for  injuries  received  by  a  third  party  in  a  reasonable 
effort  to  rescue  the  one  so  imperiled.^  The  rule  applies,  of  course,  in 
favor  of  an  employee  who  has  been  injured  in  an  attempt  to  rescue 
another  from  a  peril- created  by  the  employer*  The  rescuer  must 
not,  however,  have  acted  rashly  or  have  exposed  himself  unnecessa- 
rily to  danger.'  According  to  an  extension  of  the  same  principle, 
an  employee  who  has  sustained  injury  in  attempting  to  preserve  his 
employer's  property  will  not  be  barred  of  recovery  although  he  may 
have  exposed  himself  to  greater  danger  than  would  be  incurred  by 
a  prudent  person  who  considered  only  his  own  safety.^  Here,  how* 
ever,  as  in  every  other  case,  he  must  exercise  his  intelligence  and 
avoid  a  risk  that  is  out  of  proportion  to  the  benefit  contemplated  by 
his  conduct.* 

Commands  and  Aasvfrances  of  Safety 

149.  Compliance  with  Direction  of  Bmployor  Generally .^-^Another 

element  that  ma\^  affect  an  employee's  appreciation  of  the  perils  of 
his  employment,  and  consequently  his  right  of  recovery  for  injuria? 
jreeulting  therefrom,*  is  a  command  by  the  employer  or  his  repre- 
sentative to  do  a  particular  act,  or  an  assurance  that  the  act  may  be 
performed  without  danger.'^  It  is  a  fundamental  of  the  relation  of 
master  and  ser\'ant  that  the  servant  shall  yield  obedience  to  the 
master,^  and  this  obedience  an  employee  properly  may  accord  even 
when  confronted  with  perils  that  otherwise  should  be  avoided.     In 

19.  Pennsylvania  Co.  v.  McCaffrey,  S.  Chattanooga  Lights  etc.,  Co.  v. 
139  Ind.  430,  38  N.  E.  67,  29  L.R.A.  Hodges,  109  Tenn.  331,  70  S.  W.  616, 
104 ;  Root  V.  Kansas  City  Southern  R.    97  A.  S.  R.  844,  60  L.R. A.  459. 

Co.,  195  Mo.  348,  92  S.  W.  621,  6  4.  Pullman  Palace  Car  Co.  v.  Laack, 

L.R.A.(N.S.)  212.  143  111.  242,  32  N.  E.  285,  18  UR.A. 

20.  Barry  v.  Hannibal,  etc.,  R,  Co.,  215;  Pennsylvania  Co.  v.  McCaffrey, 
98  Mo.  62,  11  S.  W.  308,  14  A.  S.  R.  139  Ind.  430,  38  N.  E.  67,  29  L.R.A. 
610;  Goodrich  v.  New  York  Cent.,  etc.,  104;  Illinois  Cent.  R.  Co.  v.  8tith,  120 
R.  Co.,  116  N.  Y.  398,  22  N.  E.  397,  Ky.  237,  85  S.  W.  1173,  1  L.ll.A, 
15  A.  S.  R.  410,  5  L.R.A.  750.  (N.S.)  1014  and  note;  Fisher  v.  Chesa- 

Note:  1  L.R.A.(N.S.)  1014.  peake,  etc.,  R.  Co.,  104  Va.  635,  52 

1.  See  Negligence.  S.  E.  373,  2  L.R.A.(N.S.)  954. 

2.  Maryland  Steel  Co.  v.  Mamey,  88  j>lote:  2  L.R.A.(N.S.)  954. 
Md.  482,  42  Atl.  60,  71  A.  S.  R,  441,  5.  Note:  1  L.R.A.(N.S.)  1014. 
42    L.R.A.    842;    Chattanooga    Light,  6.  See  supra,  par.  135. 

etc.,  Co.  V.  Hodges,  109  Tenn.  331,  70       7.  Ab  to  promise  to  repair,  see  su- 
S.  W.  616,  97  A.  S.  R.  844,  60  L.R.A.   pra,  par.  86  et  aeq. 
459.  8.  Bee  supra,  par.  9. 
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any  case,  b^t  more  plainly  when  a  command  is  sudden  aod.thpre 
is  little  or  no  time  for  reflection  aad  deliberation,  the  employfse  may 
not  set  up  his  judgment  against  that  of  ^s  recognized. s^pefciors; 
on  the  contrary  he  may  rely  upon  their  advice,  assurances  and  com- 
mands, notwithstanding  many  misgivings  of  his  own.'  It  by  no 
means  follows  that,  because  he  could  justify  disobedience  of  the  order, 
he  is  barred  of  recovery  for  injuries  received  in  obeying  it»*^  He  is 
not  required  to  balance  the  degree  of  danger  and  decide  wjiether 
it  is  safe  for  him  to  act,*^  but  he  is  relieved  in  a  measure  of  th(&  usual 
obligation  of  exercising  vigilance  to  detect  and  avoid  the  danger.^' 

9.  Southern  R.  Co.  v.  Shields,  121  Co.,  96  Mo.  207,  9  S.  W,  589,  9  A.  S. 

Ala.  460,  25  So.  811,  77  A.  S.  R.  66;  R.  336;  Shortel  v.  St.  Joseph,  104  Mo. 

Lowe  Mfg.  Co.  V.  Payne,  167  Ala.  245.  114,  16  S.  W.  397,  24  A.  S.  R.  317; 

52  So.  447,  30  L.R.A.(N.S.)  436  and  Finn  v.  Cassidy,  165  N.  Y.  584,  50  N. 

note;  Chootaw,^etc.,  R.  Co.  v.  Jones,  £.  811,  53  L.RA.  877;  Noble  v.  John 

77  Ark.  367,  92  S.  W.  244,  7  Ann.  Cas.  L.  Roper  Lumber  Co.,  151  N.  C.  76, 

430,   4   L.R.A.(N.S.)    837;    Foley   v.  65  S.  E.  622,  134  A.  S.  R.  974;  Pig- 

California  Horseshoe  Co.,  115  Cal.  J84,  ford  v.  Norfolk-Southern  R.  Co.,  160 

47  Pac.  42,  56  A.  S.  R.  87 ;  Orman  v.  N.   C.   93,  76   S.   E.   860,  44  L.R.A. 

Mannix,  17  Colo.  564,  30  Pac.  1037,  (N.S.)    865;   Patterson   v.    Pittsburg, 

31  A.  S.  R.  340, 17  L.R.A.  602;  Gund-  etc.,  R.  Co.,  76  Pa.  St,  389,  18  Am. 

lach  V.  Schott,  192  111.  509,  61  N.  E.  Rep.  412 ;  Kehler  t.  Schwenk,  151  Pa. 

Sd^^'  85  A.  8a  R.  348;  IttiBois  STted  St.  5^5,  25  Atl;  130,  31  A.  9.  B.  777; 

Co.  V.  McFadden,  196  III.  344,  63  N.  Dougherty  v.  Dobson,  214  Pa.  St  252, 

E.  671,  89  A.   S.  R.  319;   Henry  v.  63  AU.  748,  8  L.R.A.(N.lS.)  90 j  Philip 

Sioux  City,  etc.,  R.  Co.,  75  la.  84,  39  Carey  Roofing,  etc.,  Co.  v.  Black,  129 

N.  W.  193,  9  A.  S.  R.  457;  Barker  v.  Tenn.  30,  164  S.  W.  1183,  51  L.R.A. 

Burlington,  eto.,  R.  Co.,  88  la.  409,  55  (N.S.)     340;    Tuckett    v.    American 

N.  W.  316,  45  A.  S.  R.  242;  New-  Steiun,  etc..  Laundry,  30  Utah  273,  84 

bury  V.  Getchel,  etc..  Lumber,  etc.,  Co.,  Pac.  500,  116  A.  S.  R.  832,  4  L.R.A. 

100  la.  441,  69  N.  W.  743,  62  A.  S.  (N.S.)   990;  Norfolk,  etc.,  R.  Co.  v. 

R.  582;  St.  Louis,  etc.,  R.  Co.  v.  Mor-  Ward,  90  Va.  687,  19  N.  E.  849,  44 

ris,   76   Kan,    836,   93   Pac.   153,   13  A.  S.  R.  945,  24  L.R. A.  717 ;  Thomp- 

L.R.A.(N.S.)    1100;    Long   v.   Illinois  son  v.  Hermann,  47  Wis.  602,  3  N.  W. 

Cent.  R.  Co.,  113  Kv.  806,  68  S.  ^Y.  579,  32  Am.  Rep.  784;  Cole  v.  Chicago, 

1095, 101  A.  S.  R.  374,  58  L.R.A.  237;  etc.,  R.  Co.,  71  Wis.  114,  S7  N.  W,  84, 

Pullman   Co.   v.   Geller,   128  Kv.   72,  5  A.  S.  R.  201. 

107   S,  W.  271,  129  A.   S.   R.*^  295;  Notes:    97    A.    S.   R.   894,   898;   4 

Owensboro  v.  Gabbert,  135  Ky.  346,  L.R.A. (N.S.)    838;    30    L.R.A.(N.6.) 

liQ  S.  W.  178,  21  A.  S.  R.  705;  135  442. 

A.  S.  R.  462;  Pittsburg,  etc.,  R.  Co.  See  infra,  par.  185. 

v:   Schaub,  136  Ky.  652,  124  8.  W.  10.  Stephens  v.   Hannibal,  etc.,  R. 

885, 136  A.  S.  R.  273;  Sawyer  v.  Rum-  Co.,  96  Mo.  207,  9  S.  W.  589,  9  A.  S. 

ford  Palls  Paper  Co.,  90  Me.  354,  38  R.  336. 

Atl.  318,  60  A.  S.  R.  260;  Baltimore  11.  Illinois  Steel  Co.  v.  McFadden, 

Boot,  etc,  Mfg.  Co.  v..  jAmer,  93  Md.  196  111.  344,  63  N.  E.  671,  89  A.  S. 

404,  49  Atl.  847,  86  A.   S.  R.  428;  R.  319. 

Harrison  v.  Detroit,  etc.,  R.  Co.,  79  12.  Choctaw,  etc.,  R.  Co.  v.  Jones, 

Mich.  409,  44  N,  W.  1034,  19  A.  S.  R.  77  Ark.  367,  92  8.  W.  244,  7  Ann. 

180,  7  L.R.A.  623;  Brouseau  v.  Kel-  Cas.  430,  4  L.R.A. (N.S.)  837.     ' 

logg  Switchboard,  etc.,  Co.,  158  Mich.  Notes:    4    L.R.A. (N.S.)     838:    30 

312,  122  N.  W.  620,  27  L.R.A. (N.S.)  L.R.A. (N.S.)  443. 
1052;  Stephens  v.  Hannibal,  etc.,  R. 
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Ordinarily  he  may  asBume  that  the  employer  has  superior  knowledge 
and  rely  thereon.^*  Especially  when  the  act  is  one  that  could  be 
made  sarfe  by  the  exercise  of  special  care  on  the  part  of  the  employer, 
the  employee  may  assume  that  such  care  will  be  taken,**  Again, 
it  is  a  psychological  truth  that  employees  form  a  habit  of  obedience 
that  overcomes  independent  thought  and  action,  depriving  them  of 
power  to  exercise  the  intefligence  that  otherwise  would  protect  them.** 
Said  a  thoughtful  judge:  "He  obeyed  that  instinctive  impulse  to 
follow  the  direetion  of  his  ^perior  which  j$  the  characteristic  of  a 
faithful,  resolute,  and  loyal  seorvant,  and  his  conduct  is  entitled  to 
be  viewed  in  the  light  of  reasonable  charity/'  *•  If  the  injured 
employee  relies  upon  a  command  or  assurance  ^ven  by  a  represeniu- 
tive  of  the  employer,  he  must  be  prepared  to  show  that  the  representa- 
tive was  duly  authorized  to  act  for  the  employer*^ — a  matter  that 
more  often  than  not  is  within  the  jury's  province  for  determination.*® 
150.  Assurance  t&at  No  Diinger  Exist8.-^The  general  principle 
above  expressed  *•  applies  in  case  the  employee  performs  the  service 
pursuant  to  assurances  of  the  absence  of  danger  as  well  as  where 
the  inducement  takes  the  form  of  a  command  or  order.  If,  suspect- 
ing danger,  he  demurs  to  the  jperformance  of  desired  acts,  and  the 
employer  to  overcome  his  hesitation  assures  him  that  no  danger  exists, 
he  will  be  entitled  as  a  rule  to  recover  in  case  he  sustains  an  injury. 
The  right  of  recovery  is  especially  clear  where  the  assurance  is  given 

13.  Pittsburg,  etc.,  R.  Co.  v.  Schavb,   61  L.R.A.(N.S.)  340.    See  infn^  par. 
136  Ky.  652,  124  S.  W.  885,  136  A.    185. 

S.  R.  273;  Pattersoa  v^  Pittsburg,  etc^       16.  Sawyer  v.  Ruioford  Falls  Paper 

R.  Co.,  76  Pa.  St  389,  18  Am.  Rep.  Co.,  90  Me.  354,  38  Atl.  318,  GO  A.  S. 

412;  Tagg  v.  Mcaeoi«;e,  155  Pa*  St.  R.  260. 

368,  26  Atl.  671,  35  A.  S.  R.  889;  17.  Atlas  Engine  Works  v.  Randall, 
Dougherty  ▼.  Dobson,  214  Pa.  St.  252,  100  Ind.  293,  50  Am.  Rep.  798 ;  DID 
63  Ati.  748,  8  L.R.A.(N.S.)  90;  v.  Marmon,.  164  Ind.  507,  73  N.  E. 
Tuckett  V.  American  Steam,  etow,  67,  69  L.RA.  163;  Southern  Ry,  v. 
Laundry,  30  Utah  273,  84  Pae.  500,  Pope,  133  Ky.  835,  119  S.  W.  237,  19 
116  A.  S.  R.  832,  4  L.R.A.(N.S.)  990.  Ann.  Cas.  376  and  note;  Mitchell- 
Notes:  97  A.  S.  R.  894;  4  L.R.A.  Tranter  Co.  v.  Ehmett,  65  S.  W-  835, 
(NS.)  838.  23  Ky.  L.  Rep   1788,  55  L.R.A.  710; 

14.  Choctaw,  etc.,  R.  Co.  y.  Jones,  {^  J^-  ?^^^Y^^ R^^^^A^ 
T7  Ark.  367,  92  S.  W.  24^  7  Ann.  Cas.  q    p^'^ii*  ij?/  ."^^  ^'  ruu    -I'l  % 
A9i\  A  T  w  A  /VQ  \  QQT?  rr*»^-^«  -  S.  R.  671;  Shirley  v.  Abbeville  Fur- 
430  4  L.R.A.(N.S.)  837 ;  Harnson  y^  ^^^  ^o.,  ^6  S.  C.  462,  57  S.  E.  178, 

S  W  iolt'l^'A   S   R  ?8a  7LR  A     ^^  ^'  ^^  ^'  ^^^j  Sullivan  v.  Wood,' 
N.  W.  1034,  19  A.  S.  E.  180,  7  L.K.A,   43  ^^h.  259,  86  Pac.  629,  117  A.  S. 

^23.  R,  1047.    See  also  Everhart  v.  Terre 

Note:  4  LJl.A.(N.S.)  838.  Haute,  etc.,  R.  Co.,  78  Ind.  292,  41 

See  supra,  par.  138.  Am.  Rep.  567. 

15.  Tagg  V.  McGeorge,  156  Pa.  St.  Note;  48  L.R.A.  765. 
368,  26  Atl.  671,  35  A.  S.  R.  889;  See  infra,  par.  185. 
Philip    Carey    Roofing,    etc.,    Co.    v,  18.  Note:  19  Ann.  Cas.  379. 
Black,  129  Tenn.  30,  164  S.  W.  1183,  19.  See  supra,  par.  149. 
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to  induce  the  employee  to  enter  a  new  employmont,  ot  where  the 
performance  of  the  desired  acts  requires  the  taking  of  precautions 
and  the  assurance  relates  thereto.**'  The  employee  is  justified  in 
assuming  that  the  employer's  knowledge  is  superior  to  his,  and  that 
he  properly  may  defer  thereto.  If  he  actually  believes  the  employ- 
er's assurance  of  safety,  his  right  of  recovery  will  not  be  defeated  by 
the  fact  that  third  persons  have  declared  the  employment  to  be 
dangerous.^ 

151.  Dangers  Fully  Comprehended  bj  Employiee.— By  no  means, 
however,  is  an  employee,  under  all  circumstances  and  at  all  hazards, 
bound  to  obey  the  commands  or  accept  the  assurances  of  the  employer. 
The  i^eril  may  be  so  great  that  no  prudent  person  would  chance  it. 
Neither  the  employer  nor  his  representative  has  a  right  to  give  such 
an  order  or  assurance;  and  the  employee  has  no  right  to  act  pur- 
suant thereto.  And  if  the  employee  receive  an  injury,  knowing  as 
well  as  the  employer  the  danger  to  which  he  exposes  himself,  he  will 
not  be  permitted  to  recover.*  An  illustration  of  this  is  where  a  fore- 
man orders  a  workman  to  do  an  act  which  may  or  may  not  be  beyond 
his  strength,  but  from  which  he  may  desist  at  any  time  without 
injury.  In  such  a  case  the  workman  best  knows  his  physical  capac- 
ity and  if  he  persists  in  the  effort  and  overtrains  himself,  the  employer 
is  not  liable.'  The  fundamental  inquiry  here,  as  elsewhere,  involves 
the  comparative  knowledge  of  the  parties.  The  fact  that  the  employee 
acted  pursuant  to  an  immediate  command  is  a  cogent  evidentiary 
fact  bearing  on  this  issue.    Inasnmeh  as  commands  usually  proceed 

20.  Starr  v.  Krcuzberger,  129  Cal.  ton,  etc.,  R.  Co.,  139  Mass.  580,  2  N. 

123,  61   Pac.   787,  79   A.   S.   R.   92;  E.  115,  52  Am.  Rep.  733;  Noble  v. 

Wagner  v.  H.  W.  Javne  Chem.  Co.,  John  L.  Roper  Lumber  Co.,  151  N.  C. 

147  Pa.  St.  475,  23  Atl.  772,  30  A.  S.  76,  65  S.  E.  622,  134  A.  S.  R.  974; 

R.  745;  Sullivan  v.  Wood,  43  Wash.  Lowe  v.  Southern  Rv.,  85  S.  C.  363, 

250,  86  Pac.  629,  117  A.  S.  R.  1047.  67  S.  E.  460,  137  A.  S.  R.  904;  Hous- 

Notes:  97  A.  S.  R.  899;  48  L.R.A.  ton,  etc.,  R.  Co.  v.  De  Walt,  96  Tex. 

542;  4  L.R.A.(N.S.)   971;  23  L.R.A.  121,  70  S.  W.  531,  97  A.  S.  R.  877; 

(N.S.)    1014;   35   L.R.A.(N.S.)    680;  Norfolk,  etc.,  R.  Co.  v.  Ward,  90  Va. 

Ann.  Cas.  1912B  590.  687*  19  S.  E.  84^,  44  A.  S.  R.  945,  24 

See  infra,  par.  180.  L.R.A.  717;  Moore  Lime  Co.  v.  Rieh- 

1.  McKee  v.  Tourtellotte,  167  Mass,  ai-dson,  95  Va.  326,  28  S.  E.  334,  64 
69,  44  N.  E.  1071.  48  L.R.A.  64*J.  A.  S.  R.  785;  Mason  v.  Post,  105  Va. 

2.  Lowe  Mfg.  Co.  v.  Payne,  167  Ate.  494,  54  S.   E.  311,  11  L.R.A.(N.S.) 
245,  52  So.  447,  30  L.R.A. (N.S.)  436;  1038. 

Choctaw,  etc.,  R.  Co.  v.  Jones,  77  Ark.  Notes:  24  A.  S.  R.  322;  97  A.  S.  R. 

367,  92  S.  W.  244,  7  Ann.  Cas.  430,  896,   900;   48  L.R.A.   545,   755,   757, 

4  L.R.A.  (N.S.)  8S7;  Shaver  v.  Home  806;  30  L.R.A.(N.S.)  445. 

Telephone  Co.,  36  Ind.  App.  233,  75  See  supra,  par.  142  et  seq.;  infra, 

N.  E.  288,  114  A.  S.  R.  373;  Nelson-  par.  187. 

Bethel  Clothing  Co.  v.  Pitts,  131  Ky.  3.  Sandy    Valley,    etc.,    B.    Co.    v. 

65,  114  S.  W.  331,  23  L.R.A. (N.S.)  Tackitt,  167  Kv.  756,  181  S,  W.  349, 

1013 ;  Williams  v.  Churchill,  137  Mass.  L.R.A.1916D  445  and  note. 
243,  50  Am;  Rep.  304;  Learv  v.  Bos- 
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from  persons  having  superior  knowledge,  it  may  be  presumed  in 
case  an  employee  is  ordered  to  do  certain  work  that  the  employer  haa 
superior  knowledge  of  the  perils  attending  performance;  and  in  the 
absence  of  anything  to  the  contrary,  or  where  the  case  otherwise  is 
in  doubt,  this  presumption  must  prevail  in  behalf  of  the  plaintiff.* 
But  where  the  evidence  does  not  leave  the  fact  of  knowledge  on  the 
part  of  the  employee  a  matter  of  conjecture  and  doubt,  the  presump- 
tion is  unavailing .•  While  there  may  be  cases  disclosing  guch  mani- 
fest danger  to  the  employee  that  the  court  may  direct  a  nonsuit  or 
verdict  for  the  employ er,^  it  generally  is  held  to  be  for  the  jury  to 
say  whether  the  employee,  in  acting  pursuant  to  orders  or  asj^ur- 
ances,  knew  and  appreciated  the  peril.^  The  tendency  of  the  modern 
cases  is  to  permit  a  recovery  unless  the  employer's  direction  calls 
for  nothing  less  than  recklessness  on  the  part  of  the  employee,*  leav- 
ing no  ground  for  difference  of  opinion  as  to  the  peril  of  acting 
pursuant  thereto.' 

Duregard  of  Rules,  Orders,  Warnings 

152.  Effect  of  Disregard  or  Disobedience  Generally. — Not  only  has 
an  employer  a  strict  legal  right  but  there  rests  upon  him  a  legal 
duty  as  well  to  promulgate  rules  and  regulations  for  the  guidance 
and  protection  of  persons  who  may  engage  in  his  service-***  There 
is  corelatively  an  obligation  resting  upon  employees  to  yield  obedi- 
ence to  all  proper  rules  and  orders;  and  if  an  employee  sustain  an 
injury  by  reason  of  a  violation  of  the  employer's  regulations,  orders 
or  commands,  he  will  he  barred  of  all  right  of  recovery  from  the 
employer  on  the  score  of  the  lattcr's  negligence.*^     A  disregard  of 

4.  See  supra,  par.  62.  24  A.  S.  R.  317  and  note;  S«hroeder 

5.  See  infra,  par.  187.  v.  Chicagro,  etc.,  R.  Co.,  108  Mo.  322, 

6.  Stephens  v.  Hannibal,  etc.,  R.  Co.,  18  8.  W.  1094,  18  L.R.A.  827;  Nor- 
96  Mo.  207,  9  S.  W.  589,  9  A.  S.  R.  folk,  etc.,  R.  Co.  v.  Ward,  90  Va.  687, 
336.  19   S.  E.  849,  44  A.  S,  R-  945,  24 

7.  Harker.v.  Burlington,  etc.,  R.  Co.,  L.RA.  717- 

88  la.  409,  55  N.  W.  316,  45  A.  S.  R.  9.  Lowe  v.  Southern  Ry.,  85  S.  C. 

242;   Stephens  v.  Hannibal,  etc.,   H.  363,  67  S.  E.  460,  137  A.  S.  R.  904. 

Co.,  96  Mo.  207,  9  S.  W.  589,  9  A.  S.  See  infra,  par.  187.      .     . 

R.  336 ;  Scliiglizzo  v.  Dunn,  211  Pa.  10.  See  supra,  par.  80.  . 

St.  253,  60  AU.  724,  107  A.  S.  R.  567.  11.  Atchison,  etc.,  R.  Co.  v.  Rees- 

Notes:    4    L.RA.(N.S.)     838;     30  man,  60  Fed.  370.  19  U.  S.  App.  596, 

]1R.A.(N.S.)  442.  9  C.  C.  A.  20,  23  L.R.A.  768;  r»uis- 

8.  Pullman  Co.  v.  GeJler,  128  Ky.  ville,  etc.,  R.  Co.  v.  Markee,  103  Ala. 
72,  107  S.  W.  271,  129  A.  S.  R.  295;  160,  15  So.  511,  49  A.  S.  R.  21:  St. 
Brouseou  v.  Kellogg  Switchboard,  etc.,  Louis,  etc.,  R.  Co.  v.  Rice,  51  Ark.  467, 
Co.,  158  Mich.  312,  122  N.  W.  620,  27  11  S.  W.  699,  4  L.R.A.  173;  Prather 
L.R.A.(N.S.)  1052;  Stephens  v.  Han-  v.  Richmond,  etc.,  R.  Co.,  80  Ga.  427, 
nibal,  etc.,  R.  Co.,  96  Mo.  207,  9  S.  W.  9  S.  E.  530,  12  A.  S.  R.  263;  Georgia 
589,  9  A.  S.  R.  336;  Shortel  v.  St.  Pac.  R.  Co.  v.  Dooly,  86  Ga.  294,  12 
Joseph,  104  Mo.  114,  16  S.  W.  397,  S.  E.  923,  12  L.RA.  342;  East  Ten- 
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warnings  has  the  same  effect.**  And,  indeed,  any  departure  from 
customary  and  established  practice  tends  in  some  degree  to  Rx  lia- 
bility on  the  actor.*'  Very  frequently  the  courts  declare  a  violation 
of  rules  to  be  negligence  per  ee  or  negligence  as  a  matter  of  law.** 
But  of  course  the  employee's  disobedience  must  have  contributed  to 
produce  his  injuries  as  a  proximate  cause  thereof.**  His  action  is 
not  barred  where  it  is  manifest  that  the  injury  would  have  resulted 
although  he  had  observed  the  rule  or  regulation.**  Ordinarily  the 
question  whether  his  disobedience  was  the  proximate  cause  of  the 

nessee,  etc.,  R.  Co.  v.  Kane,  92  Ga.  187,   61  Wash.  137, 112  Pac.  261,  44  L.R.Ai 

18  S.  E.  18,  22  L.R.A.  315;  Moore  v.    (N.S.)   1061. 

Dublin  Cotton  Mills,  127  Qa.  609,  56       18.  Note:  47  L.R.A.{N.S.)  909.    See 

S.  E.  839,  10  L.R.A.(N.S.)  772;  Ford   Negligence. 

V.  Chicago,  etc.,  R.  Co.,  91  la.  179,  59       Improper  use  of  mai».hinery  or  ap- 

N.  W.  5,  24  L.R.A.  657  and  note;  Wy-   pliances.    Chicago,  etc.,  R.  Co.  t,  Mut- 

man  v.  Berry,  106  Me.  43,  76  Atl.  123,   ray,  85  Ark.  600,  109  S.  W.  649,  16 

20  Ann.  Caa.  439;  Gordy  v.  New  York,   L.R.A.(N.S.)  984  and  note;  McGinty 

etc.,  R.  Co.,  75  Md.  297,  23  AU.  607,   v.  Waterman,  93  Mi»n.  242, 101  N.  W. 

32  A.  S.  R.  391;  Grand  v.  Michigan    300,  3  Ann.  Cas.  39  and  note;  Grattis 

Gent.  R.  Co.,  83  Mieb.  664,  47  N.  W.   v.  Kansas  City,  etc.,  R.  Co,  153. Mo. 

837,  11  L.R.A.  402;  Elmgren  v.  Chi-   380,  55  S.  W.  108,  77  A.  S.  R. '721, 

cago,  etc.,  R.  Co.,  102  Minn.  41,  112   48  L.R.A.  399;  Morrison  v.  Burgess 

N.   W.    1067,   12   L.R.A.(N.S.)    754;    Sulphite  Fibre  Co;,  70  N.  H.  406,  47 

Lynes   v.   Northern   Pac.   R.    Co.,   43   AtL  412,  86  A.  S.  R.  634. 

Mont.   317,   117   Pac.   81,   Ann.   Cas.       Note:  1  L.R.A.(N.S.)  952. 

1912C  183;  Boss  v.  Northern  Pac.  R.       14.  St.  Louis,  etc.,  R.  Co,  v.  Dupree, 

Co.,  2  N.  D.  128,  49  N.  W.  655,  33   84  Ark.  377,  105  S.  W.  878,  120  A. 

A.  S.  R.  756;  Cleveland,  etc.,  R.  Co.    S.  R.  74;  Elmgren  v.  Chicago,  «te.,  R. 

V.  Workman,  66  Ohio  St.  509,  64  N.  E.    Co.,  102  Minn.  41,  112  N.  W.  14)67, 

682,  90  A.  S.  R.  602;  New  York,  etc.,   ^2   L,R.A,(N.S.)    754. 

R.  Co.  V.  Popp,  76  Ohio  St.  449,  81       Note:  Ann.  Cas.  1912 A  91. 

N.  E.  748, 11  L.R.A.(N.S.)  41^;  Boug-       If;  ^^  qq  v   w^i'  ^^k^Q^*' 

hillon  V.  Charleston,  etc.,  R.  Co.,  90   g^^*-  ^^^'  ^^  ^'  ^'  ^^'  ^  A.  S.  R. 

foiiS;/^n^.f'ff^'  nK^'   ^1'   2^       Notes:   43  L.R.A.   362;  Ann.   Gas. 
1915D  1 ;  Darracott  v.  Chesapeake,  etc.,   i  ni  o A  91 

^'  ^^^  oL  ^o    ^^*  ^o^^  ^'  ^}\  ^       Where  it  appears  that  the  employee 
A.  S.  R.  266;  Southern  R.  Co  v.  John-   ^^3  incapacitated  bv  reason  of  o^er- 

p°'     q7a\  ^^^^  ^"^  ^^^  ^^  ^^'^^'  *^®  employer 

Cas.  1912A  81  and  note.  jg  i^  jjq  position  to  interpose  a  viola- 
Notes:  98  A.  S.  R.  319;  43  L.R.A.  tion  of  rules  as  a  defense.    Ft  Wayne, 

350,  363;  4  L.R.A.(N.S.)  407;  10  Ann.  etc.,  Traction  Co.  v.  Crosbie,  169  Ind. 

Cas.  152;  Ann.  Cas.  1912A  86,  89.  281,  81  N.  E.  474,  14  Ann.  Cas.  117 

See  infra,  par.  163.  and  note,  13  L.R.A.(N.S.)  1214.    See 

As  to  violation  of  law  by  employee,  also  Lynes  v.  Northern  Pac.  R.  Co.,  43 

see  supra,  par.  128.  Mont.   317,   117  Pac.   81,   Ann.    Cas. 

12.  Smithwick    v.    Hall,    etc.,    Co.,  19120  183. 

59  Conn.  261,  21  Atl.  924,  21  A.  S.       16.  Smithwick  v.  Hall,  etc.,  Co.,  69 

R.   104,  12  L.R.A.   279;    Stratton  v.  Conn.  261,  21  Atl.  924,  21  A.  S.  R. 

C.  H.  Nichols  Lumber  Co.,  39  Wash.  104,  12  L.R.A.  279;  Reed  v.  Burling- 

323,  81  Pac.  831,  109  A.  S.  R.  881 ;  ton,  etc.,  R.  Co.,  72  la.  166,  33  N.  W. 

Talkington  v.  Washington  Veneer  Co.,  451,  2  A.  S.  R.  243. 
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injury  is  on«  for  the  jurr's  determination,^^  the  burden  renting  on 
the  plaintiff  to  show  that  the  fault  wm  the  employer's  and  not  his.^^ 

153.  Kmwledge  of  Ejdstence  of  Rule  or  Order. — ^Vcry  plainly  an 
employee  £9  not  bound  by  any  rule  or  order  af  which  he  has  no 
knowledge;  and  before  he  can  be  held  to  have  been  culpable  in 
failing  to  obeerve  a  regulation,  it  must  be  made  to  appear  that 
he  was  informed  of  its  existence  and  import.**  But  if  he  is  furnished 
an  opportunity  to  leam  the  rules  of  the  employer  and  neglects  to 
do  so,  he  can  have  no  benefit  from  his  ignorance ;  he  will  be  dewned 
to  have  constructive  knowledge.**  Whether  in  any  particular  case 
the  employee  had  actual  knowledge  of  a  rule  depends  upon  the  facts 
and  circumstances.*  It  is  the  duty  of  the  employer  so  to  promulgate 
rules  as  to  afford  to  employees  reasonable  opportunity  of  ascertaining 
their  import.'  This  may  be  done  by  the  distribution  of  printed 
copies,*  posting  conspicuously,  or  otherwise.^  In  some  instances 
employers  require  employees  to  sign  written  statements  to  the  effect 
that  they  have  read  and  understand  the  rules.  In  such  case,  the 
employee,  in  the  absence  of  evidence  tending  to  show  that  his  sub- 
scription was  procured  by  fraud,  will  not.  be  heard  to  allege  igno- 
rance of  those  rules  as  an  excuse  for  his  violation  of  one  of  them.* 

154.  Validity  and  Applicability  of  Regulation. — ^W^here  the  em- 
ployee's transgression  of  the  employer's  regulations  is  set  up  in 
defense  of  an  action  for  injuries,  it  is  a  preliminary  question  whether 
the  particular  rule  or  order  was  valid,  and  applicable  under  the  cir« 
cumstances  in  which  the  employee  was  placed.*  In  order  that  the 
employer  may  be  relieved  of  liability  it  must  appear  that  the  rule 

% 

17.  Note:  Attn.  Cas.  1912A  91.  104,  66  L.R.A.  509. 

18.  Prather  v.   Richmond,   etc.,   R.      .1.  Note:  43  L.R.A.  357. 
Co.,  80  Ga.  427,  9  S.  E.  530,  12  A.  S.       2.  Note :  43  L.R.A.  318. 

R.  263.    See  supra,  par.  126.  3.  Gfeotgia  Pao.  R.  €0.  v.  Dooly,  86 

19.  Geox^ia  Pae.  R.  Co.  v.  Davis,  Ga.  294,  12  S.  E.  923,  12  L.R.A.  342; 
92  Ala.  300,  9  So.  252,  25  A.  fi.  R.  Gordy  v.  New  York,  etc,  R.  Co.,  75 
47;  Little  i^oek,  etc.,  R.  €0.  v.  Lever-  Md.  297,  23  Atl.  607,  32  A.  S.  R.  39L 
ett,  48  Ark.  333,  3  S.  W.  50,  S  A.  S.  Note :  43  L.R.A.  357, 

R.  230;  Carrerll  v«  East  Tennessee,  etc.,  4.  Knowledge  may  be  implied  from 

R.  Co.,  82  Ga.  452^  10.  S.  E.  163,  6  the  long  continued  existence  of  a  regu- 

L.R.A.  214;  Littlo  v.  SonUiem  R.  Co.,  lation*    43  L.R.A.  359  note.    See  also 

120  Ga.  347,  47  S.  E.  953,  102  A;  8.  Galveston,  etc.,  R.  Co.  v.  Gormley,  91 

R.  104,  66  L.R.A.  509;  Lake  Shore,  Tex.  393,  43  S.  W.  877,  66  A.  S.  R. 

etc.,  R.  Co.  V.  Brown,  123  111.  162,  14  894. 

N.  E.  197,  5  A.  S.  R.  510;  Matthews  6.  Note:  43  L.R^.  358. 

V.  New  Orleans,  etc.,.R.  Co.,  93  Misi.  There  is  a  conflict  of  opinion  as  to 

325,  47  So.  657,  136  A.  &  R.  543.  the  effect  which  should  be  ascribed  to 

•  Notes:   24  L.R.A.  658i;  43  L.R.A.  the  fa^t  that  the  servant  has  expressly 

356;   10   Ann.   Cas.   153;   Ann.   Cas.  agreed  in  writing  to  obey  a  rule  which 

1912A  88.  is  alleged  to  have  been  waived  by  the 

20.  Little  V.  Southern  R.  Co.,  120  master.    43  L.R.A.  370  notel 
Ga.  347,  47  8.  B.  953,  102  A.  S.  R.  6.  Note:  43  L.R.A.  362. 
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was  reasonable,^  and  binding  upon  the  employee  M  the  time  and 
place  in  question.®  Prima  facie,  the  rules  of  a  great  corporation  are 
to  be  deemed  reasonable  and  valid.*  Whether  they  ea*e  so  has  been 
held  by  some  courts  to  be  a  question  of  law,  and  by  others  to  be  a 
mixed  question  of  law  and  fact.*®  The  employer  may  of  course  waive 
the  observance  of  his  rules  in  special  cases;  and  this  he  does  when 
he  or  his  representative  gives  special  orders  or  directions  that  the 
work  be  done  in  another  manner.  In  such  case  the  employee's  trans- 
gi-ession  of  the  changed  or  modified  rule  has  no  effect  on  his  right 
of  recovery.^*  Where  two  rules  are  conflicting  it  seems  that  either 
may  be  followed  by  the  employee  without  prejudice  to  his  rights 
against  the  employer,** 

155.  Nullification  of  Regulations  by  Nonobservance. — Tt  not  infre- 
quently occurs  that  rules  are  adopted,  which  when  attempted  to  be 
put  into  practice  prove  impracticable,  and  although  not  expressly 
revoked  are  allowed  to  be  constantly  violated.  Very  plainly  such 
abandoned  or  abrogated  rules  cannot  in  any  true  sense  be  regarded 
as  rules,  and  employees  do  not  prejudice  their  rights  against  the 
employer  because  they  follow  not  the  rules  but  the  custom  established 
in  contravention  thereof.*'     To  establish  a  nullification  of  rules  by 

7.  Notes :  43  LJR.A.  359,  371 ;  Ann.  R.  230 ;  St.  Louis,  etc.,  R.  Co.  v.  Trip- 
Cas.  1912A  86.  lett,  54  Ark.  289,  15  S.  W.  831,  16 

8.  Cincinnati,  etc.,  R.  Co.  v.  Lovell,  S.  W.  266,  11  L.R.A.  773;  St.  Louis, 
141  Ky.  249, 132  8.  W.  569,  47  L.R.A.  6te.,  R.  Co.  v.  Dupree,  84  Ark.  377, 105 
(N.S.)  909  and  note.  S.  W,  878,  120  A.  S.  R.  74;  Nolan  v. 

9.  Little  Roek,  etc.,  R.  Co.  v.  Barry,  New  York,  etc.,  R.  Co.,  70  Conn.  159, 
84  Fed.  944,  56  U.  S.  App.  37,  28  39  Atl.  115,  43  L.R.A.  305;  Central  of 
C.  C.  A.  644,  43  L.R.A.  349;  New 'Georgia  R.  Co.  v.  Goodwin,  120  Ga. 
York,  etc.,  R.  Co.  v.  Popp,  76  Ohio  St.  83,  47  S.  E.  641,  1  Arin.  Cas.  806 ; 
449,  81  N.  E.  748,  11  L.R.A.(N.S.)  Duncan  v.  Atchison,  etc.,  R.  Co.,  m 
413.                                                      :  Kan:  112,   119    Pac.   366,  51  L.R.A. 

10.  Note:  43  L.R.A.  362,  363.     '  (N.S.)  566;  Matthews  v.  New  Orleans, 

11.  Geoiigia  Pac.  R.  Co.  v.  Davis,  92  etc.,  R.  Co.,  93  Miss.  325,  47  So.  667, 
Ala.  300,  9  So.  252,  25  A.  S.  R.  47;  136  A.  S.  R.  543;  Barry  y.  Hannibal, 
Kansas  City,  etc.,  R.  Co.  v.  Kier,  41  etc.,  R,  Co.,  98  Mo.  62,  11  S.  W.  308, 
Kan.  661,  21  Pac.  770,  13  A.  S.  R.  14  A.  S.  R.  610 ;  Willis  v.  Plymouth, 
311;  Mason  v.  Richmond,  etc.,  R.  Co.,  etc.,  Tel.  Exch.  Co.,  76  N.  H.  453,  75 
111  N.  C.  482,  16  S.  E.  698,  32  A.  S.  AtL  877,  30  L.R.A.(N.S.)  477;  Comer 
R.  814,  18  L.R.A.  846;  Dougherty  v.  v,  Meyer,  78  N.  J.  L.  464,  74  Atl.  497, 
Dobson,  214  Pa.  St.  252,  63  Atl.  748,  29  L,R.A.(N.S.)  597;  Konold  v.  Rio 
8  L.R.A.(N.S.)  90.  Grande,  etc.,  R.  Co.,  21  UUh  379,  60 

Note:  8  L.R.A. (N.S.)  90.  Pac,  1021,  81  A.  S.  R.  693;  Merrill 

12.  O'Neill  V.  Thomas  Day  Co.,  162  v.  Oregon  Short  Line  R.  Co.,  29  Utah 
Cal.  357,  92  Pac.  866,  14  Ann.  Cas.  264,  81  Pac.  85,  110  A.  S.  R.  695. 
970;  Ha>-nes  v.  North  Carolina  R.  Co.,  Notes:  24  L.R.A.  658;  43  L.R.A.  366, 
143  N.  C.  154,  55  S.  B.  616,  9  L.R.A.  368;  10  Ann,  Cas.  163;  Ann.  Cas. 
(N.S.)   972.  1912A  89. 

Note :  24  L.R.A.  658.  See  infra,  par.  163. 

18.  Little  Rock,  etc.,  R.  Co.  v.  Lever-  An  employee  cannot,  by  habituallv 
ett,  48  Ark.  333,  3  S.  W.  50,  3  A.  S.   diar^arding  a  rule,  establish  the  ri^t 
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nonobservance  thereof,  knowledge  of  the  fact  of  nonobserx  aiice  must 
be  brought  home  to  the  employer.  Knowledge  may,  however,  be 
constructive  as  well  as  actual;  it  will  be  inferred  from  the  fact  that 
violations  of  the  rule  have  continued  for  a  considerable  time.**  And 
knowledge  on  the  part  of  a  representative  of  the  employer  will  be 
deemed  the  knowledge  of  the  employer  himself.**  The  burden  of 
establishing  nullification  is  borne  by  him  who  asserts  the  fact.** 

• 
Proximate  Cause  of  Injuty 

156.  Liability  as  Depending  on  Proximate  Cause. — Action  or  non- 
action, which  ia  claimed  to  have  been  negligence  on  the  part  of  an 
injured  employee,  will  defeat  a  recovery  by  him  when  and  only 
when  it  is  shown  to  have  contributed  proximately  to  produce  the 
injury.  If  it  operated  only  as  a  remote  cause,  or  merely  afforded  an 
opportunity  for  the  accident,  or  existed  as  a  mere  condition,  recov- 
ery is  not  barred.*^  It  has  been  the  policy  of  the  common  law  to 
fix  liabilitv  in  solido  with  reference  to  the  cause  which  stands  closest 
to  and  in  most  immediate  connection  with  the  injurious  result.*^ 
And  the  law  books  abound  with  instances  of  discrijnination  between 
remote  and  proximate  causes  in  fixing  liability  for  negligence.**  Ordi- 
narily the  question  whether  the  employee's  negligence  cantaribut6d  to 

» 
to  treat  it  as  waiyed,  where  he  is  rep-    Steel  Co.  v.  Mamey,  88  Md.  482,  42: 

rimanded  whenever  his  breach  of  the  Atl.  60,  71  A.  S.  R.  441,  42  L.R.A 

rule  comes  to  the  notice  of  the  master.  842;  Dickson  v.  Omaha,  etc.,  R.  Co., 

Thomas  v.  Houston,  etc.,  Co.,  14(5  Ky.  124  Mo.   140,  27   S.   W.  47«,  46  A. 

166,  142  S.  W.  2 J 4,  Ann.  Cas.  1913C  S.  R.  429,  26  L.R.A.  320;   Scheurer 

186,  37  L.R.A.(N.S.)  950.  v.  Banner  Rubber  Co.,  227  Mo.  847, 

14.  Note :  Ann.  Cas.  1912A  90.  136  S.  W.  10^7,  21  Ann.  C»«.  1110,  28 

15.  Merrill  v.  Oregon  Short  Line  R.  Li.R.A.(N.S.)  1207;  Kitey  v.  X^itland 
Co.,  29  Utah  264,  81  Pac.  86,  110  A.  R.  Co.,  80  Vt.  636,  68  Atl.  713,  13 
S.  R.  696.  Ann.  Cas.  269;  Daniel  r.  Chesapeake, 

Note:  Ann-  Cas.  1912A  90.  etc.,  R.  Co.,  36  W.  Va.  3^7,  15  S.  E. 

16.  St  Louis,  etc.,  R.  Co.  v.  Dupree,  162,  32  A.  8.  R.  870,  16  L.R.A.  383. 
84  Ark.  379, 105  S.  W.  878,  120  A.  S.    See  supra,  par.  131. 

R.  74.  IB.  Wilson  v.  Valley  Imp.  Co.,  69 

17.  Stewart  v.  Sloes-Sheffield  Steel,  W.  Va.  778,  73  S.  E.  64,  Ann.  Ca& 
ete.,  Co.,  170  Ala.  544,  .54  So.  48,  Ann.  1913B  791,  46  L..R.A.  271.  See  Neg- 
Cas.  1912D  815;  Novelty  Theater  Co.  lwence* 

V.  Whitcomh,'  47  Colo.  110,  106  Pac.       19.  Novelty   Theater   Co.   v.   Whit- 

1012,   37   L.R.A.(N.S.)    514;   McEUi-  comb,  47  Colo.  110,  106  Pac.  1012,  37 

gott  V.  Randolph,  61  Conn.  .157,  22  L.R.A.(N.S.)    514;    Rossey    y.    Law- 

Atl.  1094,  29  A.  S,  R.  181 ;  New  York,  rence,  123  La,  1053,  49  So.  704,  17 

etc.,  R.  Co.  y.  Hamlin,  170  Ind.  20,  83  Ann.    Cas.    484;    Chattanooga    Light, 

N.  E.  343,  15  Ann.  Cas.  ^88 ;  Lewis  etc.,  Co.  v.  Hodges,  109  Tenn.  331,  70 

V.  Viekshurg,  etc.,  R.  Co.,  114  La.  161,  S.  W.  616,  97  A.  S.  R.  840,  60  L.R.A. 

38  So.  92,  108  A.  S.  R.  336;  WilKams  459;  Wilson  y.  Valley  Imp.  Co.,  69 

V.  W.  R.  Pickering  Lumber  Co.,  125  W.  Va.  778,  73  S.  E.  64,  Ann.  Cas. 

La.  1087,  52  So.  167,  136  A.  S.  R.  1913B  791,  45  L.R.A.  27L 
366,   19   Ann.   Cas.   1244;   Maryland 
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produce  the  injury  is  for  the  jury's  determination,  but  it  may  be 
decided  by  the  court  where  the  facte  are  uncontroverted."^ 

157.  Supervening  Negligence  of  Employer. — ^Lately  there  has  come 
into  recognition  by  some  courts  a  doctrine  known  as  the  ''last  clear 
chance"  rule.*  The  underlying  theory  of  this  principle,  which  has 
been  applied  almost  entirely  in  the  case  of  railroads,  is  that  the  negli- 
gence of  the  employer  existing  later  in  time  than  the  negligence  of 
the  employee,  and  supervening  thereon,  constitutes  the  proximate 
cause  of  the  injury.*  For  example,  if  a  railroad  employee  is  placed 
in  a  position  of  danger  from  an  approaching  locomotive  through  his 
own  negligence,  but  the  engineer  in  charge  becomes  aware  of  the 
danger  in  time  to  avoid  the  injury  by  the  exercise  of  ordinary  care, 
and  through  his  failure  to  exercise  it  the  person  so  imperiled  is 
injured,  he  is  held  to  be  entitled  to  recover  therefor.*  Again,  although 
an  employee  negligently  brings  himself  into  contact  with  a  machine 
of  the  employer,  yet  he  may  recover  for  an  aggravation  of  his  inju- 
ries due  to  the  fault  of  the  employer  in  not  stopping  the  contrivance 
with  reasonable  despatch.* 

■ 

Instrwmentalities  Causing  Injuries 

15&  Generally.*— Pursnanii  to  the  principles  above  set  forth  recov- 
ery has  been  denied  in  actions  for  injuries  due  to  many  sorts  of 
instrumentalities.*  While  a  complete  cataloguing  of  the  causes  of 
injuries  to  employees  is  not  practicable,  some  of  the  more  frequent 
may   be   mentioned,   among   others   places  of   working,*    holes   in 

20.  Chattanooga  Lig^t,  eto.,  Co.  v.  See  Neoligekce. 

Hodges,  109  Tenn.  331,  70  S,  W.  616,  3.  Kansas,  etc.,  R.  Co.  v.  Fitzhugh, 

97  A.  S.  R.  840,  60  L.R.A.  469.    See  61'  Ark.  341,  33  S.  W.  060,  64  A.  S. 

supra,  par.  117.  R.  211;  St.  Louis,  etc^  B.  Co.  v.  Fin- 

1.  Note:  7  L.R.A.(N.S.)   136.  ley,  122  Tenn.  127,  118  S.  W.  692,  18 

2.  Illinois  Cent.  R.  Co.  v.  Josey,  110  Ann.  Cas.  1141  and  note.  Compare 
Ky.  342,  61  S.  W.  708,  96  A.  S.  R.  Dyerson  v.  Union  Pa«.  R.  Co.  74  Kan. 
466,  54  L.R.A.  78;  Kentucky,  etc.,  B.  528,  87  Pac,  680,  11  Ann.  Cas.  207. 
Co.  V.  Snydor,  119  Ky.  13,  82  S.  W.  7  L.R.A.(N.S.)  132  and  note. 

989,  7  Ann.  Cas.  1177,  68  L.R.A.  183;  Note:  Ann.  Caa.  1912B  1246. 

Evarts  v.   St.  Paul,  etc.,  R.   Co.,  56  4.  Scheurer  v.  Banner  Rubber  Co., 

Minn.  141,  57  N.  W.  459,  45  A.  8.  R.  227  Mo.  347,  126  S.  W.  1037,  21  Ann. 

460,  22  L.R.A.  663;  Mason  v.  Rioh-  Cas.  1110,  28  L.B.A.(N.S,)  1207. 

mond,  etc.,  R.  Co.,  Ill  N.  C.  482,  16  5.  See  supra,  par.  131. 

S.  E.  698,  32  A.  S.  R.  814.  18  L,R.A.  6.  American   Bridge   Co.   v.   Seeds, 

846;  Troxler  v.  Southern  R.  Co.,  124  144  Fed.  605,  75   C.   G.  A,  407,  11 

N.  C.  189,  32  S.  E.  550,  70  A.  S.  R.  L.R.A.(N.S.)  1041;  Kennedy  v.  Chase, 

580,  44  L.R.A.  313;  Daniel  v.  Chesa-  119  Cal.  637,  52  Pac.  33,  63  A.  S.  R. 

peake,  etc.,  R.  Co.,  36  W.  Va.  397,  15  153;  Owensboro  v.  Gabbert,  135  Kv. 

S.  E.  162,  32  A.  S.  R.  870,  16  L.R.A.  346,  122  S.  W.  178,  136  A.  S.  R.  462, 

383.  21  Ann.  Cas.  705;  McLaine  v.  Hexsd, 

Notes:    6    L.R.A.    75;    Ann.    Cas.  etc.,  Co.,  71  N.  H.  294,  52  Atl.  545, 

1912B  1245.  93  A.  S.  R.  522,  58  L.R. A.  462 ;  Lane 
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floors,'  scaffolding,*  poles  or  standards  for  supporting  wires,*  electric 
current,**  machioes,**  shafting,"  tools  and  appliances,**  bridges,** 
elevators,**  animals,**  and  insufficiency  in  number  of  employees.*' 

159.  Miiics;  (^rrtes.-*-Upon  the  general  principles  herein  consid- 
ered persons  employed  in  mines  are  barred  of  recovery  for  injuries 
received,**  whether  from  falling  rock  or  other  material,**  or  the  use 

V.  Bauserman,  14^  Va.  146,  48  S.  E.  Mass.  388,  77  N.  E.  883,  114  A.  8.  R. 

857, 106  A.  S.  R.  872;  MiUer  v.  Moran  613. 

Bros.  Co.,  39  Wash.  631,  81  Pac.  1089,  Notes :  48  L.R. A.  98 ;  18  Ann.  Cas. 

109  A.  S.  R.  917,  1  L.R.A.(N.S.)  283.  Q54;  Ann.  Cas.  1914A  659. 

Notes:  29  L.R.A.(N.S.)  602;  5  Ann.  See  supra,  par  W. 

Cas.  713;  20  Ann.  Cas.  3  (insnffleient  13.  Meador  v.  Lake  Shore,  etc.,  R. 

light).     .  Co.,  138  Ind.  290,  37  N.  E.  721,  46 

See  supra,  par.  95  et  seq.  A.  S.  R.  384;  Brazil  Block  Coal  Co. 

7.  Miller  v.  White  Bronze  Monu-  v.  Gibson,  160  Ind.  319,  66  N.  E.  882, 
ment  Co.,  141  la.  701,  118  N.  W.  518,  98  A.  S.  R.  281;  Columbian  Enamd- 
18  Ann.  Cas.  957;  MeCalferty  v.  XjC-  lag  etc.,  Co.  v.  Burke,  37  Ind.  App. 
wando's  French  Dyeini?,  etc.,  Co.,  394  518,  77  N.  E.  409,  117  A.  S.  R.  337; 
Mass.  412,  80  N.  B.  460,  120  A.  S.  R.  McGinty  v.  Waterman,  93  Minn.  242, 
562.  101  N.  W.  300,  3  Ann.  Cas.  39  and 

8.  Notes:  18  Ann.  Cas.  618;  Ann.  note;  Parker  v.  W.  C.  Wood  Lumber 
Cas.  1913B  1129.    See  supra,  par.  98.  Co.,   98   Miss.   750,   54    So.   252,   40 

9.  Johnston  v.  Syracuse  Lighting  L.R.A.(N.S.)  832;  Settle  v.  St.  Louis, 
Co.,  193  N.  Y.  592,  86  N.  E.  539,  127  etc.,  R.  Co.,  127  Mo.  336,  30  S.  W. 
A.   S.  R.  988.     See  supra,  par.  100.  125,  48  A.  S.  R.  633;  Prescott  v.  Ball 

10.  Lancaster  v.  Central  City  Light,  Engine  Co.,  176  Pa.  St.  459,  35  Atl. 
etc.,  Co.,  137  Ky.  355,  125  S.  W.  739,  224,  53  A.  S.  R.  683;  SuUivan  v. 
27  L.R.A.(N.S.)  181;  Anderson  v.  Inr  Wood,  43  Wash.  259,  86  Pac.  629, 117 
land   Telephone,  etc.,  Co.,  19   Wash.  A.  S.  R.  1047. 

575,  53  Pac  657,  41  L.R.A.  410,  Note:  X  L.R.A.(N.S.)  952. 

Note:  32  L.R.A.  353.  See  supra,  par.  91  et  seq. 

See  supra,  par.  100.  14.  Note :  21  Ann.  Cas.  774.     See 

11.  Chicago,  etc.,  R.  Co.  v.  Murray,  supra,  par.  100. 

85  Ark.  600, 109  S.  W.  549,  16  L.R.A^  15.  Note:  16  L.R.A.(N.S.)  986.    See 

(N.S.)  984  and  note;  Monmouth  Min.,  supra,  par.  100. 

etc.,  Co.  V.  Erling,  148  111^  521,  36  N.  16.  Note:  19  Ann.  Cas.  866.     See 

E.  117,  39  A.  S.  R.  187;  Atlas  Engine  siipra,  par.  100. 

Worka  v.  Randall,  100  Ind.  293,  50  17.  Notes;  17  L.R.A.(N.S.)  775;  40 

Am.  R^.  798;  Stodden  v.  Anderson,  L.R.A.(N.S.)  916;  19  Ann.  Cas.  1036. 

etc.,  Mfg.  Co.,  138  la,  398,  116  N.  W.  See  supra,  par.  101. 

116,  16  L.R.A.(N.S.)  614;  Grattis  v,  18.  Note:  29  L.R.A, (N.S.)  601.    See 

Kansas  City,  etc.,  R.  Co,,  153  Mo.  380,  supra,  par.  99 ;  infra,  par.  189. 

55  S.  W.  108,  77  A.  S.  R.  721,  48  19.  Hanley    v.    California    Bridge, 

L.R.A.    399;     Tuckett    v.    American  etc.,  Co.,  127  Cal.  232,  59  Pac.  577,  47 

Steam,  etc..  Laundry,  30  Utah  273,  84  L.R.A.  597;  Victor  Coal  Co.  v.  Muir, 

Pae.  500,  116  A.  S.  R.  832,  4  L.R.A.  20  Colo.  320,  38  Pac.  378,  46  A.  S.  R. 

(N.S.)  990;  Houg  v.  Girard  Lumber  299,  26  L.R.A.  435;  Smith  v.  North 

Co.,  144  Wis.  337, 129  N.  W.  633, 140  Jellico  Coal  Co.,  131  Ky.  196,  114  S. 

A.  S.  R.  1012,  W.  785,  28  L.R.A.(N.S.)   1266;  Low 

Notes:    29    L.R.A.(N,S.)    602;    17  ▼.  Clear  Creek  Coal  Co.,  140  Ky.  754^ 

Ann.  Cas.  1108;  Ann.  Cas.  1913C  130.  131  S.  W.  1007,  Ann.  Cas.  1912B  6744 

See  supra,  par.  91  et  seq.  33  L.R.A.(N.S.)  656;  Pearoe  t.  QuiD*- 

12.  Soze  V.  Walworth  Mfg.  €«.,  191  cy  Min.  Co.,  140  Mieh.  112, 112  N.  W. 
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of  explosives.*®  But  while  a  miner  is  bound  to  take  notice  of  defects 
which  are  patent,  he  is  not  required  to  make  an  examination  for 
hidden  defects,  and  may  act  on  the  presumption  that  the  mine  own- 
ers have  used  reasonable  care.^  And  this  is  true  as.  to  dangers  from 
unexploded  blasts,*  rock  or  other  material  falling  from  the  roof  of 
the  mine,*  or  otlier  sources  except  as  the  common  law  rule  may  have 
been  modified  by  statute.*  Ordinarily  it  is  for  the  jurv  to  determine 
whether  a  miner  who  demands  damages  for  injuries  sustained  in 
the  course  of  his  employment  has  bv  his  acts  barred  himself  of  recov- 
erv:* 

160.  Railroads  in  General. — A  railroad  employee  suing  to  recover 
for  injuries  sustained  in  the  course  of  his  employment  must  show  that 
he  exercised  his  intelligence  to  discover  and  avoid  the  peril  to  which 
he  was  exposed,  and  that  he  had  no  knowledge  thereof,  either  actual 
or  constructive.  If  this  does  not  appear  to  liave  been  the  case  he  is 
barred  of  recovery.*    Pursuant  to  this  principle  employees  many  times 

739,  12  Ann.  Cas.  304;  Consolidated  Ann.  Cas.  1108;  Williams  v.  Sleepv 

Coal,  etc.,  Co.  v.  Clay,  51  Ohio  St.  542,  HoUow  Min.  Co.,  37  Cob.  62,  86  Pac. 

38  N,  E.  610,  25  L.kA.  848.  337,  11  Ann.  Cas.  Ill,  7  L.R.A.(N.S.) 

Note:   Ann.   Cas.  1912B  587.  Il70;  Poli  v.  Numa  Block  Coal  Co., 

20.  Whitmore   v.   Alabama   Consol.  149  la.  104, 127  N.  W.  1105,  33  L.R.A. 

Coal,  etc.,  Co.,  164  Ala.  125,  51  So.  (N.S.)   646. 

397,  137  A.   S.  R.  31;   BeU  v.   Cin-        Note:  Ann.  Cas.  1012B  589. 

cinnati,  80  Ohio  St.  1,  88  N.  E.  128,        See  supta,  par.  60. 

23  L.R.A.(N.S.)  910.    See  supra,  par.       6.  Texas,  etc.,  R.  Co.  v.  Smith,  67 

100.  Fed.  524,  30  U.  S.  App.  176,  14  C. 

1.  Superior  Coal,  etc.,  Co.  v.  Kaiser,  C.  A.  509,  31  L<.R.A.  321 ;  Columbus, 
229  111.  2^,  82  N.  E.  239,  120  A.  S.  R.  etc.,  R.  Co.  v.  Bridges,  86  Ala.  448, 
233.    See  supra,  par.  137  et  seq.  5  So.  864,  11  A.  S.  R.  58;  Louisville, 

2.  Fredericks  v.  Ft.  Dodge  Brick,  etc.,  R.  Co.  v.  Hall,  87  Ala.  708,  6  So. 
etc.,  Co.,  151  la.  637,  131  N.  W.  766,  277,  13  A.  S.  R.  84,  4  L.R.A.  710; 
48  L.R.A.(N.S.)   925  and  note.  Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala. 

3.  Wellston  Coal  Co.  v.  Smith,  65  112,  8  So.  371,  24  A.  S.  K.  863;  Wor- 
Ohio  St.  70,  61  N.  E.  143,  87  A.  S.  R.  den  v.  Louisville,  etc.,  R.  Co.,  94  Ala, 
547,  55  L.R.A.  99.  277,  10  So.  276,  14  L.R.A.  552;  St. 

Note:   Ann.   Cas.  1912B  589.  Louis,  etc.,  R.   Co.  v.  Rice,  51  Ark. 

4.  The  words  "working  place,"  as  467,  11  S.  W.  699,  4  L.R.A.  173;  Chi- 
used  in  a  statute  requiring  every  miner  cago,  etc.,  R.  Co.  v.  Murray,  85  Ark. 
to  examine  his  working  place  and  see  600,  109  S.  W.  549,  16  L.R.A. (N.S.) 
that  it  is  in  safe  condition  before  com-  984;  Carroll  v.  East  Tennessee,  etc., 
mencing  work,  include  every  place  to  R.  Co.,  82  Ga.  452,  10  S.  E.  163,  6 
which  the  miner  mav  be  called  in  the  L.R.A.  214;  little  v.  Southern  R.  Co., 
course  of  his  work.  ^  Kallio  v.  North-  120  Ga.  347,  47  S.  E.  953,  102  A.  S. 
western  Imp.  Co.,  47  Mont.  314,  132  R.  104,  66  L.R.A.  509 ;  Graham  v.  Mat- 
Pac.  419,  Ann.  Cas.  1915A  1228  and  toon  City  R.  Co.,  234  III.  483,  84  N.  E. 
note,  1070,  14  Ann.  Cas.  853;  Keefe  v.  Chi- 

5.  Johnson  v.  Mammoth  Vein  Coal  cago,  etc.,  R.  Co.,  92  Ta.  182,  60  N. 
Co.,  88  Ark.  243,  114  S.  W.  722,  123  W.  503,  54  A.  S.  R.  542;  Ragon  v. 
S.  W.  1180, 19  L.R.A.(N.S.)  646;  Vin-  Toledo,  etc.,  R.  Co.,  97  Mich.  265,  56 
dicator  Consol.  Gold  Min.  Co.  v.  First-  N.  W.  612,  37  A.  S.  R.  336;  Lean^  v. 
brook,  36  C»olo.  498,  86  Pac.  313,  10  Houghton   County  Traction   Co.,   171 

666 


18  K.  C.  L.  MASTEH  AND  SERVANT  |  160 

have  been  held  not  to  be  entitled  to  recover  for  injuries  caused  in  cross- 
ing ^  or  working  on  tracks  without  looking  for  approaching  cars,^ 
standing  or  walking  so  close  to  tracks  as  to  be  struck  by  passing  cars,* 
running  ahead  of  cars,**  coupling  cars,**  repairing  cars  without  plac- 
ing warning  signals,**  driving  trains  at  excessive  speed,**  unnecessa- 
rily assuming  exposed  positioins  on  moving  cars,*^  and  under  many 

Miph.  365,  137  N.  W.  226,  45  L.RJL.  61  Wash.  336,  112  Pao.  362,  Ann. 
(N.S.)  359  and  note  (absence  of  ap-  Gas.  1912B  1239  and  note, 
purtenanee  of  car) ;  Rains  v.  St.  Xiouia  Note:  Ann.  Cas.  1913D  51  (objects 
etc.,  R.  Co.,  71  Mo.  164,  36  Am.  Rep.  falling  from  passing  trains). 
459;  Hurst  v.  Kansas  City,  etc.,  B.  10.  New  York,  etc.,  R.  Co.  v.  Ham- 
Co.,  leS  Mo.  300,  63  S.  W.  695,  85  lin,  (Ind.)  79  N.  E.  1040,  10  L.R.A. 
A.  S.  B.  539;  Sissel  v.  St.  Loms,  etc^  (N.S.)  881  and  note;  Williams  v. 
R.  Co.,  214  Mo.  515,  113  S.  W.  1104,  Kansas  City  Southern  R.  Co.,  257  Mo. 
15  Ann.  Ca«.  429 ;  East  Tennessee,  etc.,  87,  165  S.  W.  788,  52  L.R.A.(N.S.) 
R.   Co.  V.  De  Armond,  86  Tenn.  73,  443  and  note. 

5  8.  W.  600,  6  A.  S.  R.  816;  Moore  11.  Lovj^ville,  ete.,  R.  Co.  v.  Bo- 
V.  CbaUanooga  Electric  R.  Co.,  119  land,  96  Ala.  626,  11  So.  667,  18 
Tenn.  710,  109  S.  W.  497,  16  L.R.A.  L.R.A.  260;  New  York,  etc.,  R.  Co. 
(N.S.)  978;  St.  Louis,  etc.,  R.  Co.  v.  v.  HamKn,  170  Ind.  20,  83  N.  B.  343, 
Pinley,  122  Tenn.  127,  118  S.  W.  092,  16  Ann,  Caa.  988  and  note;  New  York, 
18  Ann.  Cas.  1141  and  note  (employee  etc.,  R.  Co.  v.  Hamlin,  (Ind.)  79  N. 
sent  to  flag  approaching  train);  Dar-  E.  1040,  10  L.R.A.(N.S.)  881;  Dum- 
racott  V.  Chesapeake,  etc.,  R.  Co.,  83  phy  v.  New  York,  etc.,  R.  Co.,  196 
Va.  288,  2  S.  E.  511,  5  A.  S.  R.  266;  Mass.  471,  82  N.  E.  675,  13  L.R.A. 
Mason  v.  Post,  105  Va.  494,  54  S.  E.  (N.S.)  1152;  Grand  v.  Michigan  Cent. 
311,  11  LJl.A.(N.S.)  1038;  William-  R.  Co.,  83  Mich.  564,  47  N.  W.  837, 
son  V.  Newport  News,  etc.,  Co.,  34  W.  11  L.R.A.-402. 

Va.  667,  12  S.  E.  824,  26  A.  S.  R.  Note:    20   L.R.A.(N.S.)    483. 

927,  12  L.R.A.  297.  12.  Carey  v.  Chicago,  etc.,  R.  Co., 

Notes:    13   L.R,A.(N.S.)    391    (de-  84  Kan.  274,  114  Pac.  197,  46  L.R.A. 

fectively     loaded    cars) ;    47    L.R.A.  (N.S.)  877  and  note. 

(N.S.)    491,   492    (overhead  bridge) ;  13.  Louisville,  etc.,  R.  Co.  v.  Stutts, 

49  L.R.A.(N^.)  205.  105  Ala.  368,  17  So.  29,  53  A.  S.  R. 

See  supra,  par.  135  et  »eq.  127;   East  Tennessee,  etc.,  R.   Co.  v. 

7.  Elliott  V.   Chicago,  etc.,  R.   Co.,  Kane,  92  Ga.  187,  18  S.  E.   18,  22 

6  Dak.  523,  41  N.  W.  758,  3  L.R.A.  L.R.A.  315;  Little  v.  Southern  R.  Co., 
363;  Dyerson  v.  Union  Pac.  R.  Ca,  120  Qa.  347,  47  S.  E.  963,  102  A.  S. 
74  Kan.  528,  87  Pac.  680,  11  Ann.  R.  104,  66  L.R.A.  509. 

Cas.  207,  7  L.R.A.(N.S.)  132;  Jordan  14.  Baltimore,  etc.,  R.  Co.  v.  Jones, 

V.  Chicago,  etc.,  R.  Co.,  58  Minn.  8,  95  U.  S.  439,  24  U.  S.  (L.  ed.)  506; 

59  N.  W.  633,  49  L.R.A.  486;  Ncary  Warden  v.  LooisviUe,  etc.,  R.  Co.,  94 

V.   Nortaiem   Pac.   R.   Co.,   37   Mont.  Ala.  277,  10  So.  276,  14  L.R.A.  552; 

461,   97   Pac.    944,   19    L,R.A.(N.S.)  El  Dorado,  etc.,  R.  Co.  v.  Whatley, 

446.  88  Ark.  20,  114  S.  W,  234,  129  A. 

8.  Schaible  v.  Lake  Shore,  etc.,  R.  S.  R.  93;  Kath  v.  East  St.  Louis,  etc-, 
Co.,  97  Mich.  818,  56  N.  W.  565,  21  R.   Co.,  232  111.  126,  83  N.  E.  533, 
L.R.A.  660.  16  L.R.A. (N.S.)  1109.    See  also  Con- 
Notes:    6    L.R.A.(N.S.)     646;    48  new  v.  Burlington,  etc.,  R.  Co.,  71  la. 

L.R.A.(N.S.)  152  (flagman  or  watch-  490,  32  N.  W.  465,  60  Ani.  Rep.  814; 

man);   8  Ann.   Cas,  333;   Anii.  Cafc.  Milboume  v.  Arnold  Electric  Power 

1913A  440.  Station  Co.,  140  Mich.  316,  103  N.  W. 

9.  Birrell  tr.  Great  Northem  R.  Co.,  821,  70  L.R.A.  600;  Pittsburgh,  etc., 
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other  circumstances.  If,  however,  there  is  no  reason  to  apprehend  ihb 
approach  of  cars  an  employee  will  not  be  held  disentitled  to  recover 
by  reason  of  the  fact  that  he  failed  to  look  for  trains  before  going 
on  the  tracks.  1^  While  it  is  true  that  it  is  the  duty  of  those  who  work 
along  a  railroad  track  to  exercise  reasonable  vigilance  to  avoid  injury 
from  passing  trains,  yet  they  are  not  required  to  keep  a  constant  watch 
out.  The  same  rule  does  not  apply  to  trackmen  working  on  railroads 
that  applies  to  travelers  on  public  highways.  The  laborer  on  the  its/elk 
is  required  and  expected  to  devote  his  time  and  attention  to  the  duties 
of  his  employment,  and  it  is  only  such  vigilance  as  he  can  reasonably 
exercise  in  connection  with  the  performance  of  his  work*  that  is  re- 
quired of  him  to  exonerate  him  from  the  charge  of  negligence.^* 
Very  generally  cases  involving  injuries  to  railroad  employees  present 
a  complication  of  facts  and  hence  are  properly  for  the  determination 
of  the  jury.*' 

161.  Appreciation  of  Peril;  Commanis;  E]iiergeiicie8.*^Mere  knowl- 
edge of  a  source  of  peril  will  not,  however,  operate  to  bar  a  recovery 
unless  accompanied  by  an  appreciation  of  the  danger  arising  there- 
from.**   And  in  determining  whether  the  employee  enjoyed  a  full 

R.  Co.  V.  Sen'tmeyer,  92  Pa.  St.  276,  Hamlin,    (Tnd.)    79   N.    E.   1040,   10 

37  Am.  Rep.  684;  Williams  v.  Monon-  L.R.A.(N.S.)    881   and   note;    Poster 

gahela  Connecting  R.  Co.,  223  Pa.  St.  v.  Chicago,  etc.,  R.  Co.,  127  la.  84, 

482,  72  Atl.  811,  16  Ann.  Cas.  271  102   N.    W.   422,   4   Ann.    Cas.    160; 

and  note.  Christopherson    v.    Chicago,    ete.^    R. 

Note:  15  L.R.A.(N.S.)   1111.  Co.,   136   la.  409,   109   N.   W.   1077, 

16.  Christopherson  v.  Chicago,  etc.,  124  A.  S.  R.  284;  Korab  v.  Chicago, 

R.  Co.,  135  la.  409,  109  N.  W.  1077^  etc.,  R.  Co.,  149  la.  711,  128  N.  W. 

124  A.  S.  R.  284;  Jordan  v.  Chicago,  629,  41  L.R.A.(N.S.)   32;  Milbonme 

etc.,  R.  Co.,  68  Minn.  8,  69  N,   W.  v.  Arnold  Electric  Power  Station  Co., 

633,  49  L,fe.A.  486;  Barry  v.  Hanni-  140   Mich.   316,  103  N.   W.   821,   70 

bal,  etc.,  R.  Co.,  98  Mo.  62,  11  S.  W.  L.R.A.  600;   Smith  v.  Southern  Pais. 

308,  14  A.  S.  R.  610.  Co.,  68  Ore.  22,  113  Pac.  41,  Ann. 

16.  St.  Louis,  etc.,  R.  Co.  v.  Jack-  Cas.  1913A  434  and  note;  Texas,  etc., 
son,  78  Ark.  100,  93  S.  W.  746,  8  R.  Co,  v.  Robertson,  82  Tex.  667,  17 
Ann.  Cas.  328,  6  L.R,A.(N.S.)  646;  S.  W.  1041,  27  A.  S.  R.  ©29;  Reynolds 
Erickson  v.  St,  Paul,  etc.,  R.  Co.,  41  v.  Boston,  etc.,  R.  Co.,  64  Vt.  66,  24 
Minn.  500,  43  N.  W.  332,  6  L.R.A.  Atl.  134,  33  A.  S.  R.  908;  Sturgeon 
786.  V.  Tacoma  Eastern  R.  Co.,  48  Wash. 

Notes:  8  Ann.  Cas.  332;  Ann.  Cas.  366,  93  Pac.  626,  126  A.  S.  R.  934. 

1913A   440.  Notes:    6    L.R.A.(N.S.)     646;    41 

Again,  he  is  entitled  to  act  on  in-  L.K.A.(N.S.)    32;    Ann.    Cas.    1912B 

formation  respecting  train  schedules.  1244. 

8  Ann.  Cas.  335  note;  Ann.  Cas.  1913A  18.  Western  Ry.  of  Alabama  v.  Rus- 

442  note.  sell,   144  Ala.  142,  39  So.  311,   113 

17.  St.  Louis,  etc.,  R.  Co.  v.  Jack-  A.  S.  R.  24;  Swadley  v.  Missouri  Pa*. 
son,  78  Ark.  100,  93  S.  W.  746,  8  R.  Co.,  118  Mo.  208,  .24  S.  W.  140, 
Ann.  Cas.  328,  6  L.R.A.(N.S.)  646;  40  A.  S.  R.  366;  Burdiot  v.  Missouri 
Jennings  v.  Philadelphia,  ete.,  R.  Co.,  Pae.  R.  Co.,  123  Mo.  221,  27  S.  W. 
29  App.  Cas.  (D.  C.)  219,  10  Ann.  453,  46  A.  S.  R.  628,  26  L.R.A.  384. 
Cas.  761;  New  Yori:,  etc.,  R.  Co.  v.  See  supra,  par.  141  et  aeq, 
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appreciation  of  the  peril,  his  age,  experience  and  understanding  are 
directly  involved.**  Again,  acts  that  otherwise  would  be  insufficient 
basis  for  a  recovery  may  require  compensation  to  be  made  by  reason 
of  the  fact  that  they  were  done  pursuant  to  commands  of  those  in 
authority,*^  or  in  emergencies.*  Railroad  employees  by  reason  of 
their  quasi  public  occupation  are  justified  in  taking  very  great  risks,* 
and  ordinarily  they  will  not  be  deemed  to  have  forfeited  their  right 
of  recovery  by  continuing  at  their  posts  in  the  face  of  threatened 
collision,*  or  in  jumping  from  the  train  to  save  themselves.* 

162«  Reliaiice  on  Railroad  Compamy  to  Escercise  Care. — Trainmen 
have  a  right  to  assume  that  the  roadway  is  adapted  and  sufficient 
in  all  respects  to  a  safe  discharge  of  their  duties;*  and  they  are  not 
held  to  a  knowledge,  which  has  never  in  point  of  fact  been  imparted 
to  them,  of  defects  and  daixgers  in  tracks^  bridges,  embankments,  cuts, 
tunnels,*  or  objects  and  structures  over  or  near  the  roadway.*  They 
may  also  presume  that  locomotives  and  cars  are  safe  and  suitable 
in  all  respects;  and  that  they  are  equipped  with  sufficient  handholds, 
brakes,  coupling  apparatus,  etc.®     Again,  yardmen  and  others  who 

19.  FredenbttiK  v.  Northern  Cent.  N.  £.  187,  31  A.  S,  R.  443;  Williams 
R.  Co.,  114  N.  Y.  582,  21  N.  E.  1049,  v.  W.  R.  Pickering  Lumber  Co.,  125 
11  A.  S.  R.  697;  Reynolds  v.  Boston,  la,  1087,  52  So.  167,  136  .A.  S.  R. 
ete.,  B.  Co.,  64  Vt.  66,  24  Atl.  134,  366,  19  Ann.  Cas.  1244;  Goodrich  v. 
3a  A.  S.  R.  908.    See  supra,  par.  139.  New  York  Cent.,  etc.,  R.  Co.,  116  N. 

20.  Henry  v;  Sioux  Citv,  etc.,  R.  Y.  398»  22  N.  E.  397,  15  A.  S.  R. 
Co.,  75  la.  84,  39  N.  W.  193,  0  A.  S.  410,  5  L.R.A.  750;  Hunter  v.  New 
R.  457.     See  supra,  par.  149  et  seq.  Y<wk,  etc.,  R.  Co.,  116  N.  Y.  615,  23 

1.  Note:  48  L.R.A.(N.S.)  164.  Bee  N.  E.  9,  6  L.R.A,  246;  Boss  v.  North- 
supra,  par.  147  et  seq.  em  Pae.  R.  Co.,  2  N.  D.  128,  49  N. 

2.  Koreis  v,  Minneapolis,  etc.,  R.  W.  655,  33  A.  S.  R.  756;  Texas,  etc., 
Co.,  108  Minn.  440,  122  N.  W.  668,  R.  Co.  v.  Robertson,  82  Tex.  657,  17 
133   A.   S.  R.  462,  25  L.R.A.(N.S.)  S.  W.  1041,  27  A.  S.  R.  929. 

339  and  note  (operating  temporarily  .  The  operation  of  trains  does  not  im^ 

repaired  locomotive).  pate  knowledge  of  defects  in  the  road- 

8.  Pennsylvania   Co.  v.   Rooey,   89  bed,     Georgia  Pac.  R.  Co.  v.  Davis, 

Ind.  453,  46  Am.  Rep.  173;  Dickson  92  AJa.  300,  9  So.  262,  25  A.  S.  R. 

V.  Omahaj  etc.,  R.  Co.,  124  Mo.  140,  47. 

27  S.  W.  476,  46  A.  S.  R.  429,  25  Note:  28  L.R.A.(N.S.)  1256. 

L.R.A.  320;  Cottrill  v.  Chicago,  etc.,  7.  Georgia  Pac.  R.  Co.  v.  Davis,  92 

B.   Co.,  47  Wis.  634,  8  N.  W.  376,  Ala.   30O,  91   So.   252,  25   A.   S.   R. 

32  Am.  Rep.  796.  47;  Terre  Haute,  etc.,  R.  Co.  v.  Wil- 

4.  Note:  10  Ann.  Cas.  766.  Hams,  172  111.  379,  50  N.  E.  116,  64 

6.  See  supra,  par.  138;  infra,  par*  A.  S.  R.  44;  Pittsburgh,  etc.,  R.  Co. 

192.     But  in  the  construction  of  i-ail-  v.  Parish,  28  Ind.  App.  189*  62  N.  E. 

roads  the  rule  is  otherwise.    25  L.RA.  514,  91  A.  S.  R.  120 ;  Whipple  v.  New 

(N.S.)  321  note.  York,  etc.,  R.  Co.,  19  R.  I.  587,  35 

6.  Georgia  Pac.  R,  Co.  v.  Davis,  92  Atl.  305,  61  A.  S.  R.  796;  M<jDuffee 

Ala.  300,  9  So.  252,  25  A.  S.  R.  47;  v.  Boston,  etc.,  R.  Co.,  81  Vt.  52,  69 

Ixmisville,  etc.,  Ry.  Co.  v.  Wright,  115  Atl.  124,  130  A.  S.  R.  1 01.0. 

Ind.  378,  16  N.  E.  145,  17  N.  E.  584,  Note:  15  L.R.A.(N.S.)   1111. 

7  A.  S.  R.  432 ;  Louisville,  etc.,  Consol.  8.  Chicago,  etc.,  R.  Co.  v.  Kneirim, 

R.  Co.  V.  Hanning,  131  Ind.  528,  31  152  111.  458,  39  N.  E.  324,  43  A.  S. 
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may  be  upon  the  tracks  may  go  on  the  a^umption  that  the  company 
will  keep  the  roadbed  and  ground  free  of  unusual  perils  and  obstruc- 
tions.* They  also  may  depend  upon  the  company  to  operate  trains 
so  as  not  to  injure  them,^^  and  to  sound  customary  signals.^^  Rail- 
road employees,  being  entitled  to  rely  upon  their  employer  in  all  of 
these  matters,  are  under  no  obligation  to  make  active  or  minute  inspec- 
tions to  discover  unusual  hazards.**  Those  who  engage  in  the  opera^ 
tion  of  trains  are  not  bound  to  the  diligence  of  inspectors,  either  in 
respect  of  cars  *'  or  roadbed.** 

163.  Disobedience  of  Rules  of  Company. — ^In  ord^  to  protect  the 
life  and  property  of  the  public  as  well  as  for  the  protection  of  employees 
it  is  highly  important  that  those  who  engage  in  railroad  service  should 
observe  the  rules  and  regulations  of  the  company,  and  the  courts  have 
c'onsidered  it  politic  to  deny  to  an  employee  the  right  to  recover  for 
personal  injuries  to  which  Ijis  disobedience  of  a  reasonable  fule  or 
regulation  of  the  company  appears  to  have  contributed.**     To  be 

R.  259;   Illinois  Southern  R.   Co.  v.  Car  Co.,  209  Mo.  141,  107  S.  W.  481, 

Marshall,  210  111.  562,  71  N.  E.  597,  17  L.R.A.(N.S.)  292. 

m  L.R.A.  297;  Louisville,  etc.,  R.  Co.  One  set  to  work  exoavatinii:  a  trench 

V.  Buck,  116  Ind.  566,  19  N.  E.  453,  on  a  spur  track  at  one  end  of  which 

9   A.    S.   R.   883,  2  L.R.A.   520;    St.  cars  are  standing  an  a  grade  is  not 

Louis,  etc.,  R.  Co.  v.  Morris,  76  Kan.  bound  to  keep  a  lookout  to  see  that 

836,   93    Pac.    153,    13   L.R.A.(N.S.)  they  do  not  get  loose  and  run  down 

1101^:  Roddy  v.  Missouri  Pac.  R.  Co.,  upon  him.    Wellington  v.  Pelletier,  173 

104  Mo.  234,  15  S.  W.  1112,  24  A.  Fed.  908,  97  C.  C.  A.  458,  26  L.R.A. 

S.  R.  333,  12  L.R.A.  746;  Settle  v.  St.  (N.S.)  7]9. 

lx>uis,  etc.,  R.  Co.,  127  Mo.  336,  30  11.  Hoffard  v.  IHinois  Cent.  R.  Co., 

8.  W.  125,  48  A.  S.  R.  633;  Prosser  138  la.  54:{,  110  N.  W.  446,  16  L.RJL* 

V.  Montana  Central  R.  Co.,  17  Mont.  (N.S.)   797. 

372,  43  Pac.  81,  30  L.R.A.  814 ;  Bush-  12.  Cincinnati,  etc.,  R.  Co.  v.  Mc- 

bv  V.  New  York,  etc.,  R.  Co.,  107  N.  Mullen,  117  Ind.  439,  20  N*  E.  287, 

Y.  374,  14  N.  E.  407,  1  A.  S.  R.  844;  10  A.  S.  R.  67;  Eaton  v.  New  York 

Goodrich  v.  New  York  Cent.,  etc.,  R.  Cent,  etc.,  R.  Co.,  163  N.  Y.  391»  57 

Co.,  116  N.   Y.   398,  22  N.   E.   397,  N.  E.  609,  79  A.  S.  R.  600.    See  su- 

15  A.  S.  R.  410,  5  L.R.A.  750  (foreign  pxa,  par.  137. 

cars) ;   Mason   v.   Richmond,   etc.,   R.  13.  Cincinnati,  etc.,  R.  Co.  v.  Mc- 

Co.,  Ill  N.  C.  482,  16  S.  E.  698,  32  Mullen,  117  Ind.  439,  20.  N.  E.  287, 

A.  S.  R.  814,  18  L.R.A.  845.  10  A.  S.  R.  67;  Eaton  r.  New  York 

9.  Korab  v.   Chicago,  etc.,  R.   Co.,  Cent.,  etc.,  R.  Co.,  163  N.  Y.  391,  57 
140  la.  711,  128  N.  W.  529,  41  L.R  A.  N.  E.  609,  79  A.  S.  R.  600. 

(N.S.)    32.  14.  Note:    28    L.R.A.(N.S.)     1257. 

10.  Howard  v.  Delaware,  etc..  Canal    See  infra,  par.  192. 

Co.,  40  Fed.  195,  6  L.R.A.  75;  Wei-       16.  Louisville,  etc.,  R.  Co.  v.  Mar- 

lington  V.  Pelletier,  173  Fed.  908,  97  kee,  103  Ala.  160,  15  So.  511,  49  A. 

C.  C.  A.  458,  26  L.R.A. (N.S.)   719;  S.  R.  21;  Grand  v.  Michigan  Cent.  R. 

St.  T^uis,  etc.,  R.  Co.  v.  Triplett,  54  Co.,  83  Mich.  564,  47  N.  W.  837,  11 

Ark.  289,  15  S.  W.  831,  16  S.  W.  266,  L.R. A.  402 ;  Boss  v.  Northern  Pac.  R. 

11  L.R.A.  773;  St.  Louis,  etc.,  R.  Co.  Co.,  2  N.  D.  128,  49  N.  W.  655,  33 

V.  Mathis,  76  Ark.  184,  91  S.  W.  763,  A.  S.  R.  756;  Pittaburgh,  etc.,  R.  Co. 

113  A.  S.  R.  85;  Koerner  v.  St.  Louis  v.  Sentmeyer,  92  Pa.  St.  276,  37  Am, 
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binding,  however,  rules  must  have  been  properly  J)romulgated ;  ^* 
and  of  course  they  must  have  been  applicable  to  the  facts  of  the 
particular  case/'  and  not  abrogated  or  revoked  by  other  inconsistent 
rules  or  orders.**  When  a  railroad  brakeman,  acting  under  the  order 
of  the  conductor  on  a  train,  but  contrary  to  the  rules  of  the  company 
to  which  he  has  assented,  is  injured  in  coupling  defective  cars,  of 
which  defect  the  company  has,  or  ought  to  have,  knowledge,  and  of 
which  the  brakeman  has  no  notice  until  too  late  to  avoid  the  injury, 
the  company  is  liable  therefor.** 

X.  Assumption  of  Risk 

Generally 

164.  Origin,  Import,  and  Foundation  of  Doctrine. — ^Few  subjects  of 
the  law  have  a  more  obscure  and  complicated  terminology  than  that 
appertaining  to  the  doctrine  of  assumption  of  risk.  Even  the  most 
casual  investigation  discloses  a  perplexing  and  often  quite  unintelli- 
pble  array  of  propositions.  And  commentators  usually  have  con- 
cluded that  a  reconciliation  of  all  of  the  statements  relating  to  the 
subject  is  an  impossible  task.*®  Fixing  in  mind  the  fundamental  of 
the  doctrine  and  stripping  away  the  unnecessary,  confusing  and  self- 
contradictory  verbiage,  it  seems  to  be  not  an  impossible  task  to  express 
in  language  readily  to  be  understood  the  concept  imported  by  the 
handy  phrase  "assumption  af  risk."  According  to  this  doctrine  as 
it  usually  is  set  forth,  an  employee  by  his  very  act  of  entering  the 
service  of  the  employer — ^by  his  very  contract  of  employment — 
assun^es  the  "ordinary"  risks  of  the  service  or  such  as  usually  are 
incident  thereto,  and  if  he  be  injured  solely  by  reason  of  those  perils  ' 
he  is  not  entitled  to  recover.*    The  principle  is  usually  said  to  be  based 

Rep.   684;   Dairacott  ▼.   Chesapeake^  111  N.  €.  482,  16  6.  £.  698,  32  A. 

et<!.,  R.  Co.,  83  Va.  288^  2  S.  £.  511,  S.  R.  814,  18  L.R.A.  845;  Haynes  v. 

6  A.  S.  R.  266.  North  CatoUna  R.  Co.,  143  N.  C.  154, 

Note:  Ann.  Cas.  1912A  85.  65    S.   E.   516,   9   L.R.A.(N.S.)    972. 

See  supra,  par.  152  et  seq.  Note:  8  Ami.  Cas.  336. 

16.  Little  v.  Southern  R.  Cow,  120  See  supra,  par.  155. 

Ga.  347,  47  S.  E.  953,  120  A.  S.  R.  19.  Ma$on    v.    Richmond,    etc.,    R. 

104,  66  L.R.A.  509.     See  supra,  par.  Co.,  Ill  N.  C.  482,  16  S.  E.  698,  32 

153.  A.  S.  R.  814,  18  L.RJl.  845. 

17.  Cincinnati,  etc.,  R.  Co.  v.  Lov-  ^.  Notes:  49  L.R.A.  50;  28  L.R.A. 
eU,  141  Ky.  249,  132  S.  W.  569,  47  (N.S.)  1215;  18  Ann.  Cas.  961. 
L.R.A.(N.S.)  909  and  note.     See  au-  1.  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
pra,  par.  154.  54  Aik.  389,  15  S.  W.  895,  26  A.  S. 

18.  Georgia  Pac.  R.  Co.  v.  Davis,  R.  48;  Choctaw,  etc.,  R.  Co.  v.  Jones, 
92  Ala.  300,  9  8o.  252,  25  A,  S.  R.  77  Art  367,  92  S.  W.  244,  7  Ann. 
47;  Kansas  City,  etc.,  R.  Go.  ▼.  Kier,  Caa.  430,  4  L.R.A.(N.S.)  837;  Bourn 
41  Kan.  661,  21  Pae.  770,  13  A.  6.  R.  v.  Hart,  93  Cal.  321,  28  Pac.  951,  27 
311;  Ma.son  v.  Richmond,  etc.,  R.  Co.,  A.  S.  R.  203,  15  L.R.A.  431;  Orman 
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upon  an  implied  agreememt,'  or  ihe  ancient  mcucim  ^'volenti  non  fit 
injuria/^  *  though  occasionally  it  has  been  observed  that  the  willing- 
ness of  the  employee  is  often  absent.*  The  real  foundation,  as  is 
noted  hereinafter,  is  the  knowledge  of  the  employee  respecting  tlie 
perils  to  which  he  is  subjected.*^  However  this  may  be,  the  prin- 
ciple finds  its  source  in  the  English  case  of  Priestley  v.  Fowler, 
which  was  decided  in  1837,®  and  several  American  decisions  of  aboui 
the  same  period.  But  not  until  several  decades  had  elapsed  did  it 
come  into  prominence.  During  the  '60s  a  scattering  of  decisions  lent 
it  their  support;  in  the  70s  the  courts  of  many  states  adopted  the 
doctrine;  and  in  the  ensuing  decade  it  was  recognized  by  all  save  a 
very  few  courts.    Indeed,  it  seems  that  only  one  court  has  consistently 

V.  Mannix,  17  Colo.  564,  30  Pae^  1037,  Colchester   Mills,   69   Vt.   1,  37   Atl. 

31  A.  S.  R.  340,  17  L.R.A.  602;  Victor  269,  60  A.  S.  R.  915;  Michael  v.  Roa- 

Coal  Co.  V.  Muir,  20  Colo.   320,  38  noke  Mach.   Works,   90  Va.  492,  19 

Pac.  378,  46  A.  S.  R.  299,  26  L.R.A.  S.  E.  261,  44  A.  S.  R.  927;  Daniel 

435;  Georgia  Pac.  R.  Co.  v»  Dooley,  v.  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 

86  Ga.  294,  12  S.  E.  923,  12  L.R.A.  397,  15  S.  E.  162,  32  A.  S.  R.  70,  16 

342  and  note;   Minty  v.  Union  Pac.  L.K.A.   383;   Nadau   v.   White   River 

R.  Co.,  2  Idaho  471,  21  Pac.  660,  4  Lumber  Co.,  76  Wis.  120,  43  N.  W. 

L.R.A.   409;    Western    Stone    Co.    v.  1135,  20  A.   8.  R.  29;   Bonnann  v. 

Whalen,  151  111,  472,  38  N.  E.  241,  Milwaukee,  93  Wis.  522,   67  N.   W. 

42  A.  S.  R.  244;  Louisville,  etc.,  R.  924,  33  L.R.A.  652. 

Co.  V.  Brown,  127  Ky.  732,  106  S.  W.  Notes:  77  Am.  Dec.  222;  92  Am. 

795,    13    L.R.A.(N.S.)    1135;    South  Dec.  214;  97  A.  S.  R.  886;  17  L.R.A. 

Baltimore  Car  Works  v.  Schaefer,  96  (N;S.)  77. 

Md.   88,   53  Atl.   665,   94   A.   S.   R.  .    2.  Note:  47  L.R.A.  163. 

560 ;  Kehoe  v.  Allen,  92  Mich.  464,  62  3.  Note :  47  L.R.A.  163. 

N.  W.  740,  31  A.  S.  R.  608 ;  Settle  "One  is  not  to  be  allowed  to  recover 

V.  St.  Louis,  etc.,  R.  Co.,  127  Mo.  336,  for  an  injury  which  he  haa  volunta- 

30  S.  W.  125,  48  A.  S.  R.  633;  Hurst  rily  brought  upon  himself,  and  he  has 

V.  Kansas  City,  etc,  R.  Co.,  163  Mo.  brought  it   upon   himself  voluntarily 

309,  63  S.  W.  695,  85  A.  S.  R.  539;  if  it  resulted  from  a  course  of  action 

Western  Union  Tel.  Co.  v.  McMullen,  which    he    took   with    full    knowledge 

58  N.  J.  L.  155,  33  Atl.  384,  32  L.R.A.  and  appreciation  of  the  risk."     Kil- 

361;   Covle  v.   Griffing  Iron   Co.,  6S  pa  trick  v.   Grand  Trunk  R.   Co.,  74 

N.  J.  L.  609,  44  Atl.  665,  47  L.R.A.  Vt.  288,  52  Atl.  531,  93  A.  S.  R.  887. 

147;   Brewer  v.   New  York,  etc.,   R.  4.  Denver,  etc.,  R.  Go.  v.  Norgate, 

Co.,  124  N.  Y.  59,  26  N.  B.  324,  21  141   Fed.   247,   72   C.   C.   A.   366,  S 

A.  S.  R.  647,  11  L.R.A.  483;  Boss  v.  Ann.  Cas.  448,  6  L.R.A.  (N.S.)    981; 

Northern  Pac.  R.  Co.,  2  N.  D.  128,  49  Lamson   v.   American   Axe,  etc.,   Co., 

N.  W.  655,  33  A.  S.  R.  756;  Wagner*  177  Mass.  144,  58  N.  E.  585,  ©  A. 

v.  H.  W.  Javne  Chem.  Co.,  147  Pa.  S.  R.  267. 

St.  475,  23  Atl.  772,  80  A.  S.  R.  745;  5.  Choctaw,  etc.,  R.   Co.  ▼.  Jones, 

Downey  v.  Gemini  Min.  Co.,  24  Utah  77  Ark.  367,  92  S.  W.  244,  7  Ann. 

431,  68  Pac.  414,  91  A.  S.  R.  798;  Cas.  430,  4  L.R.A.(N.S.)  837;  Rogers 

Christienson  v.  Rio  Grande  Western  v.  Roe,  74  N.  J.  L.  615,  66  Atl.  408, 

R.  Co.,  27  Utah  132,  74  Pac.  876,  101  13  L.R.A.  (N^.)  691. 

A.  S.  R.  945;  Leach  v.  Oregon  Short  Note:  28  L.R.A.(N.S.)  1230. 

Line  R.  Co.,  29  Utah  285,  81  Pac.  90,  Se*  infra,  par.  166. 

110  A.  S.  R.  708;  Noyes  v.  Smith,  28  .6.  See  sdpt&,  par.  135- 
Vt.  59,  65  Am.  Dec.  222;  Hayes  v. 
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refused  to  accept  "assumption  of  risk"  as  an  independent  principle 
of  the  law.'  The  period  during  which  the  doctrine  came  into  exist- 
ence was  one  that  favored  capital  in  every  way,  and  it  was  generally 
thought  to  he  politic  to  deny  the  laborer  a  right  of  recovery  against 
the  capitalist  when  his  only  contention  was  that  he  had  been  injured 
in  the  discharge  of  his  duties.^  "Employers  have  a  right  to  decide 
how  their  work  shall  be  performed,  and  may  employ  men  to  work 
with  dangerous  implements  and  in  unsafe  places,  without  incurring 
liability  for  injuries  sustained  by  workmen  who  knew,  or  ought  to 
have  knowUy  the  hazards  of  the  service  which  they  have  chosen  to 
enter."  •  So  the  assertion  that  the  employee  "assumes  the  risk,"  as 
has  been  thoughtfully  observed,  is  merely  another  form  of  saying 
that  under  all  the  circumstances,  the  law  imposes  the  hazard  upon 
him,**  and  may  be  taken  to  mean  that  the  employer  has  not  been 
guilty  of  negligence  on  his  part.**  Social  and  economic  ideals  and 
standards  have  undergone  revolutionary  changes  in  the  past  decade  *^ 
and  we  may  expect  to  find  the  courts  holding  that  no  defense  is  avail- 
able to  the  employer  where  it  is  shown  that  the  employee  was  injured 
while  performing  his  duties  in  the  usual  and  contemplated  manner.** 
165.  Relation  to  Negligence  and  Contributory  Negligence. — ^During 
the  earlier  year9  of  its  existence  the  doctrine  of  assumption  of  risk 
was  accepted  without  much  examination  into  its  fundamentals  or 
its  relation  to  other  subjects.  In  recent  times,  however,  perhaps  owing 
to  the  doubts  that  economic  changes  have  cast  upon  its  expediency,  the 
doctrine  has  been  subjected  to  much  careful  examination  and  criti- 
cism. In  particular  the  courts  have  devoted  themselves  to  a  considera- 
tion of  its  relation  to  negligence  and  contributory  negligence ;  *^  and 
it  has  been  almost  uniformly  concluded  that  a  denial  of  recovery  on 
the  score  of  negligence  on  the  part  of  the  employee  proceeds  upon  a 
different  principle  than  a  refusal  of  compensation  based  on  assump- 
tion of  risk,  or  in  other  words  that  assumption  of  risk  and  contribu- 
iotj  negligence  are  distinct  and  different  defenses.*^     At  the  same 

7.  See  infra,  par.   165.  L.R.A.  661;   Chicago   Great  Western 

8.  See  supra,  par.  129.  R.   Co.  v.   Crotty,  141  Fed.   913,  73 

9.  Lynch  v.  Saginaw  VaUey  Trac-  C.  C.  A.  147,  4  L.R.A.  (N.S.)   832. 
tion  Co.,  153  Mich.  174,  n6  N.  W.       Notes:    49    L.B.A.   49;    21   L.R.A. 
983,  21  LJl.A.(N.S.)  774.  (N.S.)  138;  18  Ann.  Cas.  96L 

10.  Chicago,  etc.,  B.  Co.  v.  Moran-  15.  Choctaw,  etc.,  R.  Co.  v.  McDade, 
da,  93  111.  302,  34  Am.  Rep.  168.  191  U.  S.  64,  24  S.  Ct.  24,  48  U.  S. 

11.  See  supra,  par.  129;  infra,  par.  (L.  ed.)  96;  Schlemmer  v.  Buffalo, 
165.           ,  etc.,  R.  Co.,  205  U.  S.  1,  27  S.  Ct.  407, 

12.  See  supra,  par.  134,  and  see  51  XT.  S.  (L.  ed.)  681;  Narramore  v. 
WoRKMBN^S  COMPBNSATioK  AcTS.  Cleveland,  etc.,  R.  Co.  96  Fed.  298, 

13.  Kanz  v.  J.  Neils  Lumber  Co.,  37  C.  C.  A.  499,  48  L.R.A.  68;  St. 
114  Minn.  466,  131  N.  W.  643,  36  Louis  Corda«re  Co.  v.  Miller,  126  Fefl. 
L.R.A.(N.S.)   269.  495,  61  C.  C.  A.  477,  63  L.R.A.  551; 

14.  St.  Louis  Cordage  Co.  v.  Miller,  Chicago  Great  Western  R.  Co.  v.  Crot- 
126  Fed.  495,  61  C.   C.  A.  477,  63  ty,  141  Fed.  913,  73  C.  C.  A.  147, 

R.  C.  L.  Vol.  XVIIL— 43.       673 


§  165  MASTER  AND  SEEVAJ^T  18  R.  C.  L. 

time  the  courts  assert  that  both  defeases  may  be  available  under  the 
same  state  of  facts  and,  indeed,  in  the  same  case.**  But  it  is  declared 
that  the  two  principles  rest  upon  different  grounds  *' — that  assumption 
of  risk  rests  in  contract  or  upon  the  principle  expressed  by  the  maxim 
volenti  non  fit  injuria,  whereas  contributory  negligence  rests  in  tort 
or  an  omission  of  duty ;  *®  and,  according  to  some  courts,  a  distinction 
exists  in  respect  of  the  imminency  of  the  peril.**  It  is  generally 
agreed  that  assumption  of  risk  may  be  a  defense  ip.  cases  where  there 
is  no  contributory  negligence,  and  where  more  than  ordinary  care 
has  been  exercised  by  the  employee.*®  Such  has  been  the  general 
trend.  It  is  sufficiently  certain,  however,  and  is  becoming  generally 
recognized,  that  attempted  distinctions  between  these  two  principles 
are  metaphysical,  not  practical.  The  language^of  many  of  the  opin- 
ions discloses  that  the  term  "assumption  of  risk*'  imports  only  that 
no  duty  rests  upon  the  employer— that  he  has  not  been  negligent.* 
In  every  case,  regardless  of  the  particular  phrase  employed  to  embody 
the  concept,  it  is  the  superior  knowledge  of  the  employee  that  is  held 
to  bar  a  Tecovery.^  The  gist  of  the  employer's  defense,  whether  termed 
"contributory  negligence''  or  "assumption  of  risk,"  consists  in  "con; 

4  URA.(N.S.)  832;  Choctaw,  etc.,  R.  v.  White  Bronze  Monument  Co.,  141 

Co.  V.  Jones,  77  Ark.  367,  92  S.  W.  la.  701,  118  N.  W.  618,  18  Ann.  Cas. 

244,  7  Ann.  Cas.  430,  4  L:R.A.(N.S.)  957  and  note;   Brouseau   v.   Kellogg 

837;  Knox  y.  Ameriean  Rolling  Mill  Switchboard,  etc.,  Co.,  158  Mieh.  312, 

Corp.,   236   111.   437,   86   N.    E.    90,  122  N.  W.  620,  16  Detroit  Leg.  N. 

127  A.   S.  R.  291;    Coombs  v.   New  665,  27  L.R.A,(N.S.)    1052;   Rase  v, 

Bedford  Cordage  Co.,  102 'Mass.  572,  Minneapolis,  etc.,  R.   Co.,  107  Minn. 

3  Am.  Rep.  506;  Brouseau  v.  Kellogg  260,  120  N.  W.  360,  21  L.R.A.(N.S.) 

Switchboard,  etc.,  Co.,  158  Mich.  312,  138. 

122  N.  W.  620,  16  Detroit  Leg.  N.  Note:  21  L.R.A.(N.S.)  139. 

665,  27  L.R.A.(N.S.)  1052;  Parks  v.  18.  St.  Louis  Cordage  Co.  v.  Miller, 

St.  Louis,  etc.,  R.  Co.,  178  Mo.  108,  126   Fed.   495,   61   C.   C.  A.  477,  63 

77  S.  W.  70,  101  A.  S.  R.  425.  L.R.A.  551;  Choctaw,  etc.,  R.  Co.  v. 

Notes:    18   Ann.   Cas.   961;   98  A.  Jones,  77  Ark.  867,  92  S.  W.  244,  7 

S.  R.  314;  49  L.R.A.  40;  21  L.RJL.  Ann.  Ca«.  430,  4  LJl.A.(N.S.)   8a7; 

(N.S.)   138.  D.  H.  Davis  Coal  Co.  v.  Polland,  158 

16.  Choctaw,  etc.,  R.  Co.  v.  Jones,  Ind.  607,  62  N.  E.  492,  92  A.  S.  R. 
77  Ark.  367,  92  S.  W.  244,  7  Ann.  319;  Miller  v.  White  Bronze  Monu- 
Cas,  430,  4  L.R.A.{N.S.)  837;  Knox  ment  Co.,  141  la.  701,  118  N.  W.  518, 
V.  American  Rolling  Mill  Corp.,  236  18  Ann.  Cas.  957  and  note. 

111.  437,  86  N.  E.  90,  127  A.  S.  R.  Note:  21  L.R.A.(N.S.)  139. 

291.  19.  Note:  18  Ann.  Cas.  965. 

17.  Narramore  v.  Cleveland,  etc.,  R.  20.  Notes:  49  L.R.A.  51;  21  L.R.A. 
Co.,  96  Fed.   298,  37  C.   C.   A.  499,  {N.S.)    140;    IS'^  Ann.    Cas.   965. 

48  L.R.A.  68;  Chicago  Great  Western  1.  Maloney  v.  Florence,  etc.,  R.  Co., 

R.   Co.  V.   Crotty,   141  Fed.   913,  73  39  Colo.  384^  89  Pac.  649,  121  A.  S. 

C.   C.  A.   147,  4  L.R.A.(N.S.)    832;  R.  180,  12  Ann.  Cas.  621,  19  L.R,A, 

Choctaw,   etc.,   R.    Co.    v.   Jones,   77  (N.S.)  348;  Kentucky  Lumber  Co.  v. 

Ark.  367,  92  S.  W.  244,  7  Ann.  Cas.  Nicholson,   157  Ky.  812,  164  N.  W. 

430,  4  L.R.A.(N.S.)  837;  D.  H.  Davis  84,  51  L.R.A.(N.S.)  1213. 

Coal  Co.  v.  Polland,  158  Ind.  607,  62  Note:  28  L.R.A.(N.S.)    1218. 

N.  E..  492,  92  A.  S.  R.  319;.  Miller  2.  Chicago   Great   Western   R.   Co. 
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« 

duct  which  common  experience  or  the  special  knowledge  of  the  actor 
shows  to  be  so  likely  to  produce  the  result  complained  of  under  the 
circumstances  known  to  the  actor,  that  he  is  held  answerable  for  that 
result."*  Nor  is  there  an  utter  lack  of  direct  authority  in  support 
of  this  view.  Eminent  courts  and  publicists  have  regarded  the  doc- 
trines of  assumption  of  risk. and  contributpry  negligence  as  nothing 
more  than  different  names  for  the  same  thing.*  And  one  court  in 
particular  has  steadfastly  refused  to  recognize  any  distinction  between 
the  two  principles.*  In  this  jurisdiction  the  confusing  terminology 
of  assumption  of  risk  is  avoided  and  it  is  declared  that  if  the  employee 
knows  or  ought  to  know  of  the  perils  of  the  service,  and  nevertheless 
continues  therein,  his  conduct  in  all  cases  is  to  be  described  as  negli- 
gence.* Nor  is  the  identity  of  the  two  doctrines  without  practical 
importance.  From  the  dual  terminology  of  the  subject,  and  the  con- 
fusion and  misunderstanding  that  have  followed  thereon,  have  resulted 
deplorable  consequences,  sometimes  amounting  to  a  miscarriage  of 
justice.' 

1  166.  Pleadinf ;  Burden  of  Proof;  Functions  of  Court  and  Jury.-r 
Ina.smuch  as  the  fundamentals  of  assumption  of  risk  and  contributory 
negligence  are  the  same,^  no  distinction  properly  may  be  drawn 
between  the  two  in  respect  of  pleading  and  proof.  Attempts  to  do  so 
are  unsubstantial  and  unpractical  and  should  not  be  tolerated  by  any 
progressive  court.'  The  burden  of  pr6ot  rests  upon  the  same  party 
whether  the  terminology  adopted  be  that  of  negligence  or  the  doc- 
trine of  assumption  of  risk.  Many  courts  stoutly  maintain  that 
the  burd^  oi  proof  is  on  the  plaintiff  to  prove  that  he  or  his  intesr 
tate  as  the  case  may  be  was  noi  guilty  of  contributory  negligence; 
whereas  others  just  as  tenaciously  defend  the  position  that  the  defeod'- 
ant  must  prove  the  existence  of  contributory  negligence.  There  may 
be  some  aabstantial  difference  between  these  apparently  contradictory 
vier^'H,  but  for  the  most  part  the  disagreement  ia  vei-bal  only.  It  can- 
not thoughtfully  be  contended  that  the  burden  of  establishing  the 
elements  of  knowledge  of  the  peril  on  the  part  of  the  employer,  and 
absence  thereof  on  the  part  of  the  employee,  rests  otherwise  than  as 

V.  Crotty,  141  Fed.  013,  73  C.  C.  A.  4.  Doster  v.  Charlotte  St.  R.   Co., 

147,  4  L.RA.(N.S.)    832.  117  N.  C.  651,  23  S.  E.  449,  34  L.R.A. 

Note:  49  L.R.A.  60.  481. 

See  supra,  par.  62,  135,  164.  Notes:    49    L.R.A.    60;    21    L.R.A. 

The  older  authorities  construed  the  (N.S.)  141  et  seq.;  7  Aim.  Cas.  435; 

maxim  volenti  non  fit  injuria  a3  cover-  17  Ann,  Cas.  1108. 

ing  the  defense  of  contributory  negli-  6.  Notes:  28  L.R.A.(N.8.)  1234;  18 

genoe  as  well  as  assumption  of  risk.  Ann.  Cas.  962. 

47  L.R.A.  198  note.  6.  Notes:  21  L.R.A.(N.S.)   143;  28 

3.  Schleramer   v.    Buffalo,    etc.,    R.  L.R.A.(N.S.)  1234. 

Co.,  205  U.  S.  1,  27  S.  Ct.  407,  51  7.  Note:  49  L.R.A.  62. 

IT.  S.  (L.  ed.)  681.     See  supra,  par.  8.  See  supra,  par.  165. 

62,  9.  See  supra,  par.  133. 
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has  been  explained  above.*^  Ordinarily,  the  question  of  assumption 
of  risk  is  one  of  fact  for  the  jury,  unless  the  facts  are  inconsistent 
and  present  a  situation  so  plain  that  intelligent  men  would  iiot  draw 
different  conclusions.  Then  the  court  may  declare,  as  a  matter  of 
law,  that  the  risk  was  assumed.** 

167.  Risks  "Assumed;"  "Ordinary"  Perils  of  Employment— The 
dangers  in  respect  of  which  there  can  be  no  recovery  for  injuries 
by  virtue  of  the  doctrine  of  assumption  of  risk  include  but  accord- 
ing to  the  generally  accepted  statement  do  not  extend  beyond  the 
''ordinary"  risks  of  the  employment  or  such  as  are"incident'' thereto.*' 
And  the  "otdinaxy"  risks  incident  to  the  service  are  those  perils  of 
which  employees  have  notice  or  which  are  patent  and  obvious  to 

10.  See  supra,  par.  126.  Steel  Co.  v.  Bauman,  178  111.  351,  53 

11.  St.  Louis,  etc.,  R.  Co,  v.  Hawk-  N.  E.  107,  69  A.  S.  R.  316;  Fredericks 
ins,  88  Ark.  548,  115  S.  W.  175,  129  v.  Ft.  Dodge  Brick,  etc.,  Co.,  151  la. 
A.  S.  R.  112;  Western  Stone  Co.  v.  637,  131  N.  W.  766,  48  L.R.A.(N.8.) 
Musical,  196  111.  382,  63  N.  E.  664,  925;  Western  Union  Tel.  Co.  v.  Mc- 
89  A.  8.  R.  325;  Christiansen  v.  Wil-  Mullen,  58  N.  J.  L.  155,  33  Atl.  384, 
Ham  Graver  Tank  Works,  223  111.  142,  32  L.R. A.  351 ;  Woodward  v.  Shumpp, 
79  N.  E,  97,  7  Ann.  Cas.  69;  Foster  120  Pa.  St.  458,  14  Atl.  378,  6  A.  S. 
v.  Chicago,  etc.,  R.  Co.,  127  la.  84,  102  R.  716;  Big  Stone  Gap  Iron  Co.  v. 
N.  W.  422,  4  Ann.  Cas.  150;  Rick  v.  Ketron,  102  Va.  23,  46  8.  E.  740, 
Saginaw  Bay  Towing  Co.,  132  Midi.  102  A.  S.  R.  839;  Massy  v.  Milwaukee 
237,  93  N.  W.  632,  102  A.  S.  R.  422 ;  Electric  R,,  etc.,  Co.,  143  Wis.  220,  126 
Craver  v.  Christian,  36  Minn.  413,  31  N.  W.  544,  139  A.  S.  R.  1096,  4 
N.  W.  457,  1  A.  S.  R.  675;  McDonald  L.R.A.(N.S.)  814;  Bartonshill  Coal 
v.  Chicago,  etc.,  R.  Co.,  41  Minn.  439,  Co.  v.  Reid,  1  Pater.  Sc.  App.  785,  8 
43  N.  W.  380,  16  A.  S.  R.  711 ;  Ar-  Maaq.  H.  L.,  19  Eng.  Rul.  Cas.  107 
nold  v.  National  Starch  Co.,  194  N.  Y.  and  note;  Priestley  v.  Fowler,  3  M. 
42,  86  N.  E.  815,  21  L.R.A.(N.S.)  &  W.  1,  7  L.  J.  Exch.  42,  19  Eng. 
178;   Youngblood  v.   South   Carolina,  Rul.  Cas.  102  and  note. 

etc.,  R.  Co.,  60  S.  C.  9,  38  S.  E.  232,  Notes:    77   Am.    Dec.    223;    97   A. 

85  A.  S.  R.  824;  Merrill  v.  Oregon  S.  R.  888;  98  A,  S.  R.  317;  47  L.R.A, 

Short  Lone  R.  Co.,  29  Utah  264,  81  172;  28  L.R.A.(N.S.)  1220;  15  Ann. 

Pac.   85,   110   A.    S.   R.   695;   Hayes  Cas.  598. 

V.  Colchester  Mills,  69  Vt.  1,  37  Atl.  Risks  outside  the  scope  of  the  em- 

269,   60   A.   S.   R.    915 ;    Guinard   v.  ployment  are  not  ''assumed."     Chica- 

Knapp-Stout,  etc.,  Co.,  90  Wis.  123,  go,  etc.,  R.   Co.  v.  Gillison,  173   111. 

62  N.  W.  625,  48  A.  S.  R.  901.    See  264,  50  N.  E.  657,  64  A.  S.  R.  117; 

supra,  par.  117.  Michael  v.  Roanoke  Mach.  Works,  90 

12.  Chicago,  etc.,  R.  Co.  v.  Shal-  Va.  492,  19  S.  E.  261,  44  A.  S.  R. 
Strom,   195   Fed.   725,  115   C.   C.   A.  927. 

515,  45  L.R.A.(N.S.)    387;   MarshaU  Note:  3  Ann.  Cas.  815. 

V.  St.  Louis,  etc.,  R,  Co.,  78  Ark.  213,  But  a  servant  who  without  request 

94  S.  W.  56,  115  A.  S.  R.  27,  8  Ann.  of  his  master  and  of  bis  own  motion 

Cas.  420;  Colorado  Midland  R.  Co.  v.  voluntarily   puts   himself   in    a   place 

Nay  Ion,   17   Colo.   501,   30   Pac.   249,  of  danger  outside  the  line  of  his  em- 

31  A.  S.  R.  335 ;  Prather  v.  Richmond,  plovment   cannot   recover   as   a   rule. 

,  etc.,  R.  Co.,  80  Ga.  427,  9  S.  E.  530,  McGill  v.  Maine,  etc..  Granite  Co.,  70 

1^  A.  S.  R.  263;  Maloney  v.  Winston  N.  H.  1235,  46  Atl.  684,  85  A.  S.  R. 

Bros.    Co.,    18   Idaho    740,    111    Pac.  618.     See  supra,  par.  86. 
1080,    47   L.R.A.(N.S.)    634;    Illinois 
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them.**  To  risks  which  arise  after  the  commencement  of  employ- 
menty  as  well  as  to  those  contemplated  when  the  service  began,  the 
doctrine  of  assumption  of  risk  applies,**  but  a  change  of  appliances 
of  which  an  employee  has  no  knowledge  or  notice  is  not  a  risk  which 
he  assumes.** 

168.  Employer's  Negligence  as  Included  among  Risks  ''Asumed.'* — 
A  topic  that  has  given  rise  to  much  comment  and  not  a  little  con- 
fusion is  whether  the  employee  "assumes  the  risk  of  the  employer's 
negligence."  A  note  of  indefiniteness  is  noticeable  in  many  of  the 
expressions,  and  some  statements  are  quite  unintelligible.  It  is  gen- 
erally asaerted  without  qualification  tliat  the  employee  does  not  assume 
the  risk  of  the  employer's  negligence/*  but  just  what  conception  is 
embodied  by  thi^  expression  is  not  directly  explained.  It  is  reason- 
ably certain,  however,  that  what  is  meant  is  that  the  employee  is  not 

13.  Georgia  Pac.  R.  Co.  v.  Dooley,  348,  92  S.  W.  621,  6  L.R.A.(N.S.) 
86  Ga.  294,  12  S.  E.  923,  12  L.RJl,  212;  Jewell  v.  Kansas  City  Bolt,  etc., 
342 ;  Taylor  v.  Wootan,  1  Ind.  App.  Co.,  231  Mo.  17C,  132  S.  W.  703,  140 
188,  27  N.  E.  502,  50  A.  S.  R.  200;  A.  S.  R.  515;  Youngblood  v.  South 
Schroeder  v.  Chicago,  etc.,  R.  Co.,  108  Carolina,  etc.,  R.  Co.,  60  S.  C.  9, 
Mo.  322,  18  S.  W.  1094,  18  L.R.A.  38  S.  E.  232,  85  A.  S.  R.  824;  Hand- 
827;  Western  Union  Tel.  Co.  v.  Mc-  ley  v.  Daly  Min.  Co.,  15  Utah  176, 
MuUen,  58  N.  J.  L.  155,  33  Atl.  384,  49  Pac.  295,  62  A.  8.  R.  916;  Rioh- 
32  L.R.A.  351;  Coyle  v.  GrifRng  Iron  mond,  etc,  R.  Co.  v.  Norment,  84  Va. 
Co.,  63  N.  J.  L.  609,  44  Atl.  665,  47  167,  4  S.  E.  211,  10  A.  S.  R.  827; 
L.R.A.  147.  See  infra,  par.  172  et  Reilly  v.  Nicoil,  72  W.  Va.  189,  77 
seq.  S.  E.  897,  47  L.R.A/(N.S.)  1199. 

14.  Note :  3  Ai^n.  Cas.  814.  Notes :  87  A.  S.  R.  579 ;  98  A.  S.  R. 

15.  Guana  v.  Southern  Pac.  Co.,  15  317;  28  L.R.A.(N.S.)  1215;  Ann.  Cas. 
Ariz.  413,  139  Pac.  782,  L.R.A.1916D  1912B  585. 

1206  and  note.  ''The  servant  hy  enterinf^  the  em- 

16.  Tennessee  Coal,  etc.,  R.  Co.  v,  ployment  of  the  master  assumes  all 
Bridges,  144  Ala.  229,  39  So.  902, 113  risks  which  are  incident  to  that  em- 
A.  S.  R.  35;  St*  Louis,  etc.,  R.  Co.  ployment,  but  he  assumes  none  other. 
V,  Touhey,  67  Ark.  209,  54  S.  W.  577,  The  carelessness  and  negligence  of  the 
77  A.  S.  R.  109 ;  Marshall  v.  St.  Louis,  master  are  in  no  sense  incident  to  the 
etc.,  R.  Co.,  78  Ark.  213,  94  S.  W.  servant's  employment.  The  servant 
56,  115  A.  S.  R.  27,  8  Ann.  Cas.  420;  can  neither  by  express  or  by  implied 
Chicago,  etc.,  R.  Co.  v.  Kneirim,  152  contract  release  the  master  from  lia- 
lU.  458,  39  N.  E.  324.  43  A.  S.  R.  bility  for  injuries  sustained  in  conse- 
259;  Western  Stone  Cfo.  v.  Musical,  quence  of  the  master's  negligence." 
196  111.  382,  63  N.  E.  664,  89  A.  S.  Jewell  v.  Kansas  City  Bolt,  etc.,  Co., 
R.  325;  Graham  v.  Mattoon  City  R.  231  Mo,  176,  132  S.  W.  703,  140  A. 
Co.,  234  111.  483,  84  N.  E.  1070,  14  S.  R.  515. 

Ann.  Cas.  853;  Brazil  Block  Coal  Co.       If  the  master,  by  any  negligent  act 

v.  Gibson,  160  Ind.  319,  66  N.  E.  882,  not  involved  in  or  reasonably  incident 

98  A.  S.  R.  281;  Eureka  Block  Coal  to  tbe  worl^  causes  the  servant  to  re* 

Co.  v.  Wells,  29  Ind.  App.  1,  61  N.  E.  ceive  a  personal  injury,  he  is  reepon- 

236,  94  A.  S.  R.  259;  Hosic  v.  Chi-  sible  therefor.    Woodward  v.  Shumpp, 

cago,  etc.,  R.  Co.,  75  la.  683,  37  N.  120  Pa.  St.  458,  14  Atl.  378,  6  A.  S. 

W.  963,  9  A.  S.  R.  518;  Root  v.  Kan-  R.  716. 
sas   City   Southern   R.   Co.,  195   Mo. 
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barred  of  recovery  for  injuries  due  to  perils  of  which  he  has  no  knowl- 
edge and  appreciation.*'  It  must  constantly  be  borne  in  mind  that 
liability  is  to  be  determined  with  a  view  to  the  comparative  knowledge 
of  the  parties.*^  Primarily  the  employer  is  bound  to  provide  for 
the  safety  of  his  employees,**  and  the  employees  have  a  right  to  rely 
upon  the  performance  of  this  duty.**  They  are  not  barred  of  recov- 
ery for  injuries — or  in  the  terminology  of  the  present  topic  they  do 
not  "assume  the  risk" — oc<:-asioned  by  the  failure  of  the  employer  to 
perform  his  primary  duty,**  unless  they  have  actual  or  constructive 
knowledge  of  the  dereliction' and  of  the  perils  arising  therefrom,  and 
continue  in  the  employment  without  protest  or  complaint.*  The 
principle,  it  will  be  noted,  is  that  of  contributory  negligence.*  So 
the  employee  does  assume  the  risk  of  the  employer's  negligence  when 
the  fact  of  such  negligence  is  known  and  the  danger  therefrom  appre- 
ciated by  him.*    Under  the  rule  of  the  common  law  the  employer 

17.  See  supra,  par.  135  et  seq.,  165  j  367,  92  S.  W.  244,  7  Ann.  Cas.  430, 
infra,  par.  172  et  seq.  4  L.R.A.(N.S.)  837;  McCormick  Har- 

18.  See  supra,  par.  62.  vesting  Mach.  Co.  v.  Zaksewski,  220 

19.  See  supra,  par.  3  et  seq.  111.  622,  77  N.  E.  147,  4  L.R.A.(N.S.) 

20.  See  supra,  par.  138.  848  and  note;  Illinois  Cent.  R.  €o.  v. 

21.  Carter  v.  McDermott,  29  App.  FiUpatrick,  227  111.  478,  81  N.  E.  529, 
Cas.  (D.  C.)  145,  10  Ann.  Cas.  601;  118  A.  S.  R.  280;  Kath  v.  East  St. 
Illinois  Steel  Co.  v.  McFadden,  196  Louis,  etc.,  R.  Co.,  232  111.  126.  83 
111.  344,  63  N.  E.  671,  89  A.  S.  R.  N.  E.  533,  15  L.R.A.(N.S.)  1109; 
319;  Griffin  v.  Fi^onia  Brick  Co.,  84  Knox  v.  American  Rolling  Mill  Corp., 
Kan.  347,  114  Pac.  217,  40  L.R.A.  236  111.  437,  86  N.  E.  90,  127  A,  S. 
(N.S.)  1688.  R.  291;   Martin  v.   Chicago,  etc.,  R. 

1.  Choctaw,  etc.,  R.  Co.  v.  Jones,  Co.,  118  la.  148,  91  N.  W.  1034,  96 
77  Ark.  367,  92  S.  W.  244,  7  Ann.  A.  S.  R.  371,  59  L.R.A.  698;  Duffey 
Cas.  430,  4  L.R.A.(N.S.)  837;  St.  v.  Consolidated  Block  Coal  Co.,  147 
Louis,  etc.,  R.  Co.  v.  Birch,  89  Ark.  la.  225,  124  N.  W.  609,  30  L.R.A. 
424,  117  S.  W.  243,  28  L.R.A.(N.S.)  (N.S.)  1067;  De  Kallands  v.  Washte- 
1250;  Carter  v.  McDermott,  29  App.  naw  Home  Tel.  Co.,  153  Mich.  25,  116 
Cas.  (D.  C.)  145,  10  Ann.  Cas.  601;  N.  W.  564,  15  Ann.  Cas.  593;  Hunter 
Taylor  v.  Evansville,  etc.,  R.  Co.,  121  v.  New  York,  etc.,  R.  Co.,  116  N.  Y. 
Ind.  124,  22  N.  E.  876,  16  A.  S.  R.  615,  23  N.  E.  9,  6  L.R.A.  246  ;•  Gulf, 
372,  6  L.R.A.  584;  Barto  v.  Iowa  Tel.  etc.,  R.  Co.  v.  Huyett,  99  Tex.  630, 
Co.,  126  la.  241,  101  N.  W.  876,  106  92  S.  W.  454;  5  L.R.A,(N.S.)    669; 

A.  S.  R.  347;  Foster  v.  Chicago,  etc.,   Tuckett     v.     American     Steam,     etc., 

B.  Co.,  127  la.  84,  102  N.  W.  422,  4   Laundry,  30  Utah  273,  84  Pac.  500, 
Ann.  Cas.  150.  116    A.    S.    R.    832,    4   L.R.A. (N.S.) 

Notes:  97  A.  S.  R.  888;  15  Ann,  990;  Sanderson  v.  Panther  Lumber 
Cas.  601.  Co.,  50  W.  Va.  42,  40  S.  E.  368,  88 

2.  See  supra,  par.  137,  141,  142  et  A.  S.  R.  841,  55  L.R.A.  908. 

seq.  Notes:  87  A.  S.  R.  579;  47  L.R.A. 

3.  Utah  Consol.  Min.  Co.  v.  Bate-   174. 

man,  176  Fed,  57,  99  C.  C.  A.  365,  An  employee  who,  knowing  and  ap- 

27   L.R.A. (N.S.)    958;    Chicago,   etc.,  preciating   a   danger,   voluntarily   as- 

R.  Co.  V.  Shalstrom,  195  Fed.  725,  115  sumen  the  risk,  thereby   exempts  his 

C.  C.  A.  515,  45  L.R.A. (N.S.)    387;  employer    from    liability    for   injury, 
Choctaw,  etc.,  R.  Co.  v.  Jones,  77  Ark.-  although    the    employer   is    primarily 
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virtually  may  conduct  his  business  according  to  his  own  ideas,  al- 
though another  method  would  be  less  dangerous,*  and  if  his  employee 
knows  the  hazards  incident  to  the  business  in  the  manner  in  which  it 
is  carried  on,  and  continues  in  the  employment,  he  "assumes  the  risks" 
of  the  more  dangerous  method.*  Accordingly,  if  the  employer  fur- 
nishes his.  employee  with  a  tool,  apparatus  or  machine  that  is  not  rea- 
sonably safe,  and  the  employee  proceeds  with  the  w^ork  with  full 
knowledge  of  the  defect  and  daJDger,  there  can  be  no  recovery  in  case 
of  a  resulting  injury;  for,  it  is  said,  the  eniployee  "assumed  the  risk/'  • 
Again,  if  the  employee  consents  to  occupy  the.  place  assigned  him  in 
which  to  work,  and  to  incur  all  the  dangers  incident  thereto,  having 
sufficient  intelligence  and  experience  to  enable  him  to  comprehend 
such  dangers,  his  assent  dispenses  with  the  performance  of  the  em- 
ployer's duty  to  furnish  him  with  a  safe  place  in  which  to  work.^ 
169.  Violations  of  Statutes  as  Risks  ^'Asstuned.'' — Observing  that 
common  law  doctrines  were  not  economically  sound  as  applied  to 
modern  conditions  of  labor,^  the  legislatures  of  many  states  during 
the  last  decades  of  the  nineteenth  century  passed  numerous  statutes 
looking  to  the  better  protection  of  persons  engaged  in  the  service  of 
factories  and  railroads.  The  policy  of  these  laws  was  at  first  doubted 
by  the  courts,  and  a  conflict  of  opinion  raged  oh  the  question  whether 
the  employer  might  defend  an  action  for  injuries  resulting  from  his 
noncompliance  therewith.^    The  prevailing  view  aniong  the  earlier 

responsible  for  the  existence  of  such  7.  McCormiek     Harvedtin^     Madh. 

danger.     Martin  v.   Chicago,  etc.,  R.  Co.  v.  Zakzewski,  220  111.  522,  77  N. 

Co.,  118  la.  148,  91  N,  W.  1034,  96  E.  147,  4  l4jl.A,(N.S.)    848;   Chris- 

A.  S.  R.  371,  69  L.R.A*  ^68.  ti«isoii  v.  Rio  Orande  Western  R.  Co., 

4.  See   sapra,   par.   ]j29,   134,   13ft  27  Utah  132,  74  Pac.  876,  101  A.  S. 

6.  Utah  CqhsqL  Min.  Co.  v.  Bate-  R,  945. 

man,  176  Fed,  57,  99  C.  C.  A.  365,  27  8.  See  supra,  par.  70,  131,  136  j  in- 

L.R.A.(N.S.)  958;  St.  Louis,  etc.,  R.  fra,  par.  171. 

Co.  v.  Davis,  64  Ark.  389,  15  S.  W.  9.  Streeter    v.     Western     Wheeled 

895,  26  A-  S.  R.  48;  Jones  v.  Manu-  Scraper  Co.,  254  III  244,  98  N..  B. 

facturing,  etc.,   Co.,  92  Me.  565,  43  541,  Ann.  Cae.  1913C  204  and  note, 

Atl.  512,  69  A.  S.  R.  535;  Fitzgerald  41  L.RwA.(N.S.)    628;   Western  Fur- 

Y.  Connecticut  River  Paper  Co.,  155  niture,  etc.,   Co.'  v.   Bloom,   76  Kan. 

Mass.  165,  29  N.  E.  464,  31  A.  S.  R.  127,  QQ  Pac  821^  123  A.  S.  R.  123,  11 

537 ;  Christienson  v.  Rio  Grande  West-  L.R, A.  f N.S..)      225 ;      Kilpatriek      v. 

«m  R.  Co.,  27  Utah  132,  74  Pao.  876,  Grand  Trunk  E.  Co.,  74  Vt.  288,  52 

101  A.  S.  R.  945*  Atl.  531,  93  A.  S.  R.  887. 

6.  St.  Louis  Cordage  Co.  v.  Miller,  Notes :  97  A.  S.  R,  891 ;  6  L,R. A. 

126  Fed.  495,  61  C.   C.  A.  477,  63  (N.S.)  988;  18  Ann.  Cas.  656;  Ann. 

KRA.  651 ;  Chicago  Great  Western  R.  Ca«.    1913C    214;    Ann.    Cas,   1914A 

Co.  V.   Crotty,  141  Fed.  913,  73   C.  662. 

C.  A.  147,  4  L.R.A.(N.S.)  832;  Rice  There  is  a  conflict  of  authority  in 

V.  Eureka  Paper  Co.,  174  N.  Y.  385,  the  federal  courts  aa  to  whether  the 

66  N.  E.  979,  96  A.  S.  R.  685,  62  defense  of  assumption  of  risk  is  avail- 

L.R.A.  611,  able  to  a  master  who  has  violated  a 

The  rule  is  that  of  contributory,  neg^  statutory  duty^    Ann.  Cas.  1913C  214 

ligence.     See  supra,  par.  135  et  seq.  note. 

679 


§  169  MASTER  AND  SERVANT  18  R.  C.  L. 

authorities  was  that  the  defenses  both  of  contributory  negligence  *♦ 
and  assumption  of  risk  were  open  to  the  employer,  or,  as  it  often 
has  been  expressed,  "the  statutes  do  not  abolish  the  common  law 
principle  of  assumption  of  risk."  **  For  example,  according  to  this 
view,  a  factory  act  requiring  gearing,  shafting,  etc.,  to  be  guarded  ^* 
does  not  abolish  the  defense  of  assumption  of  risk  in  case  an  injury 
results  from  unguarded  machinery.**  And  this  conclusion  is  held 
not  to  contravene  ''public"  policy.**  Said  the  court  in  one  case: 
"Some  stress  is  laid  on  the  impolicy  of  allowing  persons  to  waive 
obedience  of  an  ordinance  or  statute.  It  would  seem  quite  as  inimi- 
cal to  the  public  good  to  permit  a  workman  to  take  advantage  of  the 
master's  failure  to  obey  the  law  to  which  he  has  consented  as  to  permit 
the  master  to  avoid  liability  because  the  servant  connived  with  him 
in  such  disobedience,  by  agreeing  to  work  with  the  conditions  as  they 
existed,  and  according  to  the  method  mutually  adopted.  In  other 
words,  it  is  quite  as  obnoxious  to  public  policy,  independent  of  the 
penalty  imposed,  for  the  employee  to  aid  and  encourage  the  employer 
in  his  disregard  of  an  ordinance  as  for  the  employer  to  violate  it. 
Our  study  of  the  subject  has  led  to  the  conclusion  that,  in  the  matter 
of  assumption  of  risks,  it  is  immaterial  whether  they  arise  from  the 
violation  of  a  common  law  duty  or  an  obligation  imposed  by  stat- 
ute." **  Such,  however,  is  not  the  trend  of  modern  authority.  A 
very  decided  majority  of  the  later  cases  declare  that  assumption  of 
risk  may  not  be  set  up  by  an  employer  who  has  violated  his  statu- 
tory duty.**     "If  the  employer  may  avail  himself  of  the  defense 

10.  See  supra,  par.  130.  13.  8t.  Louis  Cordage  Co.  v.  Miller, 

11.  Denver,  etc.,  R.  Co.  v.  Nor^ate,  126  Fed.  495,  61  C.  C.  A.  4T7,  63 
141  Fed.  247,  72  C.  C.  A.  305,  5  Ann.  L.R.A.  651;  Knisley  v.  Pratt,  148  N. 
Cas.  448,  6  L.R.A.(N.S.)  981  and  Y.  372,  42  N.  E.  986,  32  L.R.A.  367. 
note;  Denver,  etc.,  R.  Co.  v.  Gannon,  14.  Martin  v.  Chicago,  etc.,  R.  Co., 
40  Colo.  195,  90  Pac.  853,  11  L.R.A.  118  la.  148,  91  N.  W.  1034,  96  A.  S. 
(N.S.)  216;  Martin  v.  Chicago,  etc.,  R.  371,  59  L.R.A.  698;  Knislev  v. 
R.  Co.,  118  la.  148,  91  N.  \V.  1034,  Pratt,  148  N.  Y.  372,  42  N.  E.  986, 
96  A.  S.  R.  371,  39  L.R.A.  698;  O'Ma-  32  L.R.A.  367. 

ley  V.  South  Boston  Gas  Light  Co.,  16.  Martin  v.  Chicago,  et^^.,  R.  Co., 

158   Mass.   135,   32   N.    E.    1119,   47  118  la.   148,  91  N.   W.  1034,  96  A. 

L.R.A.  161;  Knisley  ▼.  Pratt,  148  N.  S.  R.  371,  69  L.R.A.  698. 

Y.  372,  42  N.  E.  986,  32  L.R.A.  367;  16.  Narramore  v.  Cleveland,  etc.,  R. 

Gombert  v.  McKay,  201  N.  Y.  27,  94  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48 

N.   E.  186,  42  L.R.A,(N.S.)    1234.  L.R.A.  68;  Johnson  v.  Mammoth  Vein 

Notes :   47  L.R.A.   190 ;   12  L.R.A.  Coal  Co.,  88  Ark.  243,  114  S.  W.  722, 

(N.S.)  461;  19  L.R.A. (N.S.)  646;  22  123  S.  W.  1180,  19  L.R.A.(N.S.)  646 

L.R.A.(N.S.)    635;    33   L.R.A.(N.S.)  and  note;  Graham  v.  Mattoon  City  R. 

649;  42L.R.A.(N.S.)  1230;  48  L.R.A.  Co.,  234  HI.  483,  84  N.  E.  1070,  14 

(N.S.)   668;  49  L.R.A. (N.S.)   473;  4  Ann.   Cas.   863;   Streeter  v.  Western 

Ann.  Cas.  600;  13  Ann.  Cas.  38;  18  Wheeled  Scraper  Co.,  264  111.  244,  98 

Ann.  Cas.  620,  656;  Ann.  Cas.  1913B  N.  E.  541,  Ann.  Cas.  1913C  204  and 

1132;  Ann.  Cas.  1913C  213.  note,  41  L.R.A.(N.S.)  628;  Purtell  v. 

12.  See  supra,  par.  94.  Philadelphia,  etc.,  Coal,  et«.,  Co.,  256 

680    ' 


18  R.  C.  L.  MASTER  AND  SERVANT  §  169 

that  the  employee  agreed  in  advance  that  the  statute  should  be  dis- 
regarded, the  court  would  be  measuring  the  rights  of  the  persons  whom 
the  lawmakers  intended  to  protect  by  the  common  law  standard  of 
the  reasonably  prudent  person,  and  not  by  the  definite  standard  set 
up  by  the  legislature.  This  would  be  practically  a  judicial  repeal 
of  the  act".  ^'  Accordingly,  the  employee  may , recover  for  injuries 
due  .to  the  employer's  nonobservaace  of  the  statutory  duty  to  guard 
machinery,^®  or  to  equip  cars  with  automatic  couplers,*'  although 

» 

IlL    110,   99   N.   E.   899,   Aaa.    Caa.  Pa.  St.  311,  67  Atl  642, 120  A.  S.  R. 

1913E    336,    43    L.R.A.(N.S.)     193;  885,  12  L.R.A.(N.S.)   461;   Houston, 

Pittsburgh,  etc.,  R.  Co.  v.  Moore,  152  E.,  etc.,  R.  Co.  v.  De  Walt,  96  Tex. 

Ind.   345,  53   N.   E.   290,  44  L.R.A,  121,  70  S.  W.  631,  97  A.  S.  R,  877 

638;  D.  H.  Davis  Coal  Co.  ▼.  PoUand,  and  note;  Kilpathck  v.  Grand  Trunk 

158  Ind.  607,  62  N.  E.  492,  92  A.  R.  Co.,  74  Vt.  288,  52  Atl.  531,  93 

S.  R.  319;  Monteith  v.  Kokomo  Wood  A.  S.  R.  887;  Hall  v.  West,  etc.,  Mill 

Enameling  Co.,  159  Ind.  149,  64  N.  E.  Co.,   39   Wash.   447,   81   Pac.   915,   4 

610,  58  L.R.A.  944;  Inland  Steel  Co.  Ann.  Cas.  587  and  note;  Whelan  v; 

V.  Yedinak,  172  Ind.  423,  87  N.  E.  Washijigtan   Lumber   Co.,   41   Wash, 

229,  139  A.  S.  R.  389 ;  Eureka  Block  153.  83  Pac.  98,  111  A.  S.  R.  1006. 

Coal   Co.  V.  Wells,  29   Ind.  App.  1,  Notes:  97  A.  S.  R.  891;  47  L.R.A. 

61  N.  E.  236,  94  A.  S.  R.  259 ;  Brom-  190;    6    L.R.A.(N.S.)    983,    985;    12 

berg  V.  Evans  Laundry  Co.,  134  la.  L.R.A.(N.S.)    461;    20   L.R.A. (N.S.) 

88,  111  N.  W.  417,  13  Ann.  Gas,  33  483,  876;    32   L.R.A.(N.S.)    634;    14 

note;  Poli  v.  Numa  Block  Coal  Co.,  Ann.    Cas.   124;    18   Ann.   Cas.   657; 

149  la.  104, 127  N.  W.  1105,  33  L.R.A.  Ann.  Cas.  1913C  211,  212;  Ann.  Cas. 

(N.S.)  646  and  note;  Western  Furni-  1915B  481. 

ture,  etc.,  Co.  v.  Bloom,  76  Kan.  127,  See  supra,  par.   130.' 

90   Pac.  821,,  123  A.   S.   R.  123,  11  17.  D.  H.  Davis  Coal  Co.  v.  Ppl- 

L.R.A.(N.S.)     225;     Low     v.     Clear  land,  158  Ind.  607,  62  N.  E.  492,  92 

Creek    Coal    Co.,   140    Ky.   754,   131  A.  S.  R.  319. 

8.  W.  1007,  Amu  Cas.  1912B  574  «nd  Note:  Ann.  Caa.  1913C  213. 

note,    33    L.KA.(N.S.)    656;    Louis^  .    18..Streeter    v.    Western    Wheeled 

ville,  etc.,  R.  Co.  v.  Ly6n4  155  Ky.  Scraper  Co.,  254  111.  244,  98  N.   E. 

396,  159  S:  W.  971,  48  L.R.A.(N.S.)  541,  Ann.  Cas.  1913C  204,  41  L.R.A. 

667  and  note;  Kleinfelt  v.  J.  H.  Som-  (N.S.)     628;    Monteith    v.    Kokomo 

era  Coal  Co.,  156  Mich.  473,  121  N.  Wood  Enameling  Co.,  159  Ind.  149, 

W.  118,  132.  A.  S.  R.  632;  Fitewater  64  N.  E.  610,  58  L.R.A.  944;  Western 

V.  Wawen,  20d  N.  Y.  355,  99  N.  E.  Furniture,  etc.,  Co.  v.  Bloom,  76  Kan. 

1042,  42  L.R.A.(N.S.)  1229  and  note;  127,  90  Pac.  821/  123  A.  S.  R.  123, 

Greenlee  v.  Southern  R.  Co.,  122  N.  11    L.R.A.(N.S.)    225;    Fitawater   v. 

C.  977,  30  S.  E.  115,  66  A.  S.  R.  734,  Warren,  206  N.  Y.  365,  99  N.  E.  1042, 

41  L.R.A.  399;  Coley  v.  North  Caro-  42  L.R.A.(N.S.)  1229;  Hall  v.  West, 

Una  R.  Co.,  128  N.  C.  634,  129  N.  C.  etc.,  Mill  Co.,  39  Wash.  447,  81  Pac. 

407,  39  S.  E.  43,  40  S.   E.  195,  57  915,  4  Ann.  Cad.  587. 

L.R.A.  817;  Haii^ton  v.  United  States  Note:  Ann.  Cas.  19I3C  211. 

Leathter  Co.,  143  N.  C.  512,  55  S.  E.  19.  Luken  v.  Lake  Shore,  etc.,  fi. 

847,  10  Ann.  Cas.  698;   Curtis,  etc.,  Co.,  248  IlL  377,  94  N.  E.  175,  140 

Co.  V.  Pribyl,  38  Okla.  511,  134  Pac.  A.  S,  R,  220,  21  Ann.  Cas.  82;  Green- 

71,   49   L.R.A.(N.S.)    471   and   note;  lee  v.  Southern  R.  Co.,  122  N.  C.  977, 

Hill   V.    Saugested,   53   Ore.    178,   98  30,  S.  E.  115,  65  A.   S.   R.  734,  41 

Pac.  524,  22  L.R.A.(N.S.)  634;  Lena-  L.R.A.  399.    See  supra,  par.  70,  llO. 

han   V.   Pittson   Coal   Min.   Co.,   218  . 
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he  may  have  been  fully  awariB  of  the  fact  that  the  law  had  not  been 
complied  with.*^ 

170.  Violation  of  Law  Forbidding  Employment  of  Children. — ^Many 
courts  have  held  that  the  employer  may  defend  the  action  although 
it  appears  that  the  plaintiff  was  in  his  employ  in  violation  of  an  act 
forbidding  the  employment  of  youthful  persons.^  But  the  modern 
view  is  to  the  contrary.'  The  statute,  in  effect,  declares  that  a  child 
under  the  age  specified  presumably  does  not  possess  the  judgment, 
discretion,  care,  and  caution  necessary  for  the  engagement  in  such 
a  dangerous  vocation,  and  is,  therefore,  not,  as  a  matter  of  law, 
chargeable  with  contributory  negligence  or  with  having  assumed  the 
risks  of  the  employment  in  such  occupation.* 

171.  Statutes  Ajffecting  I>octrine.*-Statutes  directed  at  the  aboli- 
tion of  the  doctrine  of  assumption  of  risk  have  been  on  the  statute 
books  of  some  states  for  a  considerable  number  of  years.  These  acts, 
the  earlier  of  which  were  designed  to  abolish  the  fellow  servant 
rule,^  at  first  met  with  judicial  opposition,^  the  courts  insisting  that 
there  could  be  no  general  abrogation  of  the  doctrine  unless  the  statute 
so  declared  in  express  terms.*  Later  enactments  have  met  this  require- 
ment, and  the  doctrine  is  now  superseded  either  by  general  statutes,' 
the  safety  appliance  acta  or  Employers'  Liability  Acts,^  or  the  Work- 
men's Compensation  Acts.*  A  statute  requiring  employers  to  take 
certain  precautions  for  the  protection  of  their  employees  and  expressly 
declaring  that  contracts  to  waive  the  benefit*  of  the  act  shall  be  null 

20.  Brombergr  v.  E^ans  Laundry  147,  4  L.R.A.(N.S.)  832. 
Co.,  134  la.  38,  111  N.  W.  417,  13  Note:  97  A.  B.  R.  S91. 
Ann.'  Cas.  33.  See  infra,  par.  193  et  seq. 

1.  Stehie  v.  Jaegper  Automatic  6.  O'Maley  v.  South  Boston  Gas 
Mach.  Co.,  225  Pa.  St.  348,  74  Atl.  Light  Co.,  158  Mass.  135»  32  N.  £. 
215,  133  A.  S.  R.  884.  1119,  47  L.R.A.  161. 

A   f'hild   employed   in   violation   of  Note:  28  L.B.A«(N.S.)  1243. 

the  terms  of  a  statute  does  not  as-  6.  Notei  13  Ann.  Cas.  38.    See  sn* 

sume  the  risk  of  injury  hy  a  fellow  pfa,  par.  134. 

servant.      Norman    v.    Virginia-Poca-  7.  Kilpatriok   v.    Grand   Trunk    R. 

hontas  Coal  Co.,  68  W.  Va.  405,  6«  Co.,  74  Vt.  288,  52  AtL  531,  93  A 

S.  E.  857,  31  L.B.A.(N.S.)  504.    See  S.  R.  887. 

infra,  par.  213.  Notes:  28  L.RA.(N.S.)  1242;  Amu 

2.  Berdos   v.   Tremont,   etc.,  Mills,  Cas.  1913C  212. 

209  Mass.  489,  95  N.  £.   876,  Ann.  8.  Southern  R.  Co.  v.  Crockett,  234 

Cas.  1912B  797  and  note;  Norman  v.  U.   S.  725,  34  S.  Gt.  897,  58  U.  S. 

Virgin ia-Pocahontas  Coal  Co.,  68  W.  (L.  ed.)  1564;  Allen  v.  Tuscarora  VaL 

Va.   405,    69    S.    E.   857,   31   L.R.A.  R.  Co.,  229  Pa.   St.  97,  78  Atl.  34^ 

(N.S.)  504,     See  supra,  par.  130.  140   A.   S.  R.   714,  30  L.R.A.(N.S.) 

8.  Koester     v.     Rochester     Candy  1096. 

Works,  194  N.  Y.  92,  87  N.  E.  77,  Notes:   41   L.R.A.(N.S.)    57;   Ann. 

16   Ann.   Cas.   589,   19   L.R.A.(N.S.)  Cas.  1915B  481. 

783.  See  supra,  par.  70,  134. 

4.  Chicago   Great  Western  R.   Co.  9.  See  Workmen's   Compensation 

V.  Crotty,  141  Fed.  913,  73  C.  C.  A.  Acts. 
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and  void  is  held  to  abolish  the  defense  of  assumption  of  risk.*^ 
The  Federal  Emploj^ers'  Liability  Act  expressly  provides  that  a  servant 
shall  not  be  deenied  to  have  assumed  ihe  risk  of  injury  caused  by  the 
mastor's  failure  to  comply  with  the  provisions  of  a  statute  enacted 
for  the  servant's  benefit.**  To-day  it  is  so  generally  conceded  that 
all  such  laws  are  in  the  interest  of  the  public  welfare  that  doubts 
as  to  tlieir  conslitutionality  will  hardly  be  entertained  by  any  court,**- 

Knowledge  or  Notice  of  Ddnyer  Oenerally 

172.  Knowledge  as  Ground  for  Denying  Recovery. — The  defenses 
of  assumption  of  risk  and  contributory  negligence  are  based  upon  the 
knowledge  of  the  servant  of  the  danger  causing  the  accident.*'.  If 

le.  Coley  Y.  North  Carolina  R.  Co.,  Corp.,  236  111.  437,  86  N.  K.  00,  127 

128  N.  C.  534,  39  S.  E.  43,  129  N.  C.  A.  S.  R.  291 ;  Miller  v.  Kelly  Coal  Co., 

407,   40    8.   E.   195,   57   L.R.A.   817.  239  III.  626,  88  N.  K.  IOC,'  130  A.  S. 

Note:  6  L.R.A.(N.S.)  985.  R.  245;  D.  H.  Davie  Coal  Co.  v.  Pol- 

11.  See  supra,  par.  70,  134.  laud,  158  Ind.  (507,  62  N.  E.  492,  92 
Under  section  4  of  the  Federal  Em-  A.    S.    R.   319;    Greenleaf   v.    IltiiU'is 

ployers'  Liability  Act  (Act  of  April  Cent.  R.  Co.,  29  la.  14,  4  Am.  Rep. 
22,1908,  eh.  149;  Fed.  St.  Ann.  1909,  181;  Martin  v.  Chicago,  etc.,  R.  Co., 
Supp.  586)  the  common  law  doctrine  118  la.  148,  91  N.  W.  1034,  90  A.  S. 
of  assumption  of  risk  applies  to  an  R.  371,  59  L.R.A.  698;  Duffey  v.  Con- 
employee's  action  except  in  the  single  solidated  Block  Coal  Co.,  147  la.  225, 
instance  where  the  employer's  negli-  324  N.  W.  609,  30  L.ll.A.(N.S.)  1067; 
gence  consists  in  the  violation  of  a  Breckenridee  Co.  v.  Hicks,  94  Kv.  362, 
federal  statute.  Seaboard  Air  Line  22  S.  W.  554,  42  A.  S.  R.  361;  Bland 
Ry.,  V.  Horton,  233  U.  S.  402,  34  S.  v.  Shreveport  Belt  R.  Co.,  48  La.  Ann. 
Ct.  635,  58  U.  8.  (L.  ed.)  10G2,  Ann.  1057,  20  So.  284,  36  L.R.A.  114;  Buz- 
Cas.  1915B  475  and  note.  aell  v.  Laeonia  M.  Co.,  48  Me.  113,  77 

12.  Ki  I  Patrick  v.  Grand  Trunk  R.  Am.  Dec.  212;  Rase  v.  Minneapolis, 
Co.,  74  Vt.  288,  52  Atl.  531,  93  A.  S.  etc.,  R.  Co.,  107  Minn.  260,  120  N.  W. 
R.  887.  360,  21  L.R.A.(N.S.)  138;  Stevens  v. 

13.  Jewell  V.  Kansns  City  Bolt,  etc.,  United  Gas,  etc.,  Co.,  73  N.  H.  159, 
Co.,  231  Mo.  176,  132  S.  W.  703,  140  60  Atl.  848,  70  LR.A.  119;  Whipple 
A.  S.  R.  515.  V.  New  York,  etc.,  R.  Co.,  19  R.  I. 

Notes:  28  L.R.A.(N.8.)  1222,  1256;  587,  35  Atl.  305,  61  A.  6.  R.  796; 

47  L.R.A.(N.S.)  495.  Christienson  v.  Rio  Grande  Western 

See  supra,  par.  135.  R.   Co.,  27   Utah   132,   74   Pac.   876, 

Knowledge  ind  appreciation  of  the  101  A.  8.  R.  945;  Sheeler  v.  Chesa- 

danger  is  the  fun<iamental  element  of  peake^  etc.,  R.   Co.,  81   Va.   188,   59 

assumption   of  risk.     Clricago   Great  Am.    Rep.    654;    Nordstrom    v.    Spo- 

Western  R.  Co.  v.  Crotty,  141   Fed.  kane,  etc.,  R.  Co.,  55  Wash.  521,  104 

913,  73  C.  O.  A.  147,  4  L.R.A.(N.S.)  Pac.  809,  25  L.R.A.(N.S.)   364;  Ew- 

832;  St.  Louis,  etc.,  R.  Co.  v.  Davis,  ing  v.  Lanark  Fuel  Co.,  65  W.  Va. 

54  Ark.  389,  15  S.  W.  895.  26  A.  8.  726,  65   S.   E.  200,  29  L.R.A.(N.S.) 

R.  48;  Griffith  v.  Lexington  Terminal  487;  Nadau  y.  White  River  Lumber 

R.  Co.,  124  Ga.  553,  53  S.  E.  97,  4  Co.,  76  Wis.  120,  43  N.  W.  1135,  20 

L.R.A.(N.S.)    854;    McCormick   Har-  A.  S.  R.  29. 

vesting  Mach,  Co.  v.  Zak^ewski,  220  Notes:     4    L.R.A. (N.S.)     848;     30 

111.  522,  77  N.  E.  147,  4  L.R.A.(N.S.)  L.R.A. (N.S.)    436;    49   L.R.A.(N.S.) 

848;  Knox  v.  American  Rolling  Mill  1014. 
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at  the  time  of  the  injury  he  had  no  knowledge  of  the  peril  to  which 

he  was  subjected  he  is  entitled  as  a  rule  to  be  compensated  by  the 
employer;  ^*  he  is  said  not  to  have  "assumed  the  risk;"^'  but,  con- 
versely, if  he  did  have  knowledge  of  the  dangerous  condition  or 
instrumentality  all  right  of  recovery  is  barred;  *•  and  although  there 

14.  See  supra,  par.  135.  v.  NiooU,  72  W.  Va.  189,  77  S.  E. 

15.  Illinois  Cent.  R.  Co.  v.  Lowery,  897,  47  L.R.A.(N.S.)  1199;  Grant  v. 
184  Ala.  443,  63  So.  952,  49  LJJ.A.  Keystone  Lumber  Co.,  119  Wis.  229, 
(N.S.)  1149;  St.  Louis,  etc.,  R.  Co.  96  N.  W.  535,  100  A.  S.  R.  883; 
V.  Touhey,  67  Ark.  209,  54  8.  W.  577,  Ranbel  v.  Buokstaff-Edwardg  Co.,  138 
77  A.  S.  R.  109 ;  Bumside  v.  Peterson,  Wis.  442,  120  N.  W.  269,  20  L.R.A. 
43  Colo.  382,  96  Pac.  256,  17  L.R.A.  (N.S.)  1180. 

(N.S.)    76;   Smithwick  v.  Hall,  etc..  Notes:    12  L.R.A.   348;   47  L.R.A. 

Co.,  59   Conn.  261,  21  Atl.   924,   21  164;  49  L.R.A.  33;  17  L.R.A.(N.S.) 

A.  S.  R.  104,  12  L.R.A.  279;  Georgia  82,   83;   30  L-R.A.(N.6.)    803 j   Ann. 

Pac.  R.  Co.  V.  Dooley,  86  Ga.  294,  12  Cas.  1913C  134. 

5.  E.  923,  12  L.R.A.  342;  Illinois  16.  Roddy  v.  Missouri  Pac.  B.  Co., 
Steel  Co.  V.  Bauman,  178  111.  351,  53  104  Mo,  234,  15  S.  W.  1112,  24  A.  S. 
N.  E.  107,  69  A.  S.  R.  316;  Louisville,  R.  333,  12  L.R.A.  746. 

etc.,  R.  Co.  V.  Corps,  124  Ind.  427,  24  Notes:  49  LJl.A.  50;  15  Ann.  Cas. 

N.  E.  1046,  8  L.R.A.  636  and  note;  598. 

Smith  V.  Chicago,  etc.,  R.  Co.,  82  Kan.  If  hp  voluntarily  enters  into,  or  con- 
136,  107  Pac.  635,  28  L.R.A.(N.S.)  tinues  in,  the  service,  knowing,  or  ha v- 
1255  and  note ;  Bland  v.  Shreveport  ing  the  means  of  knowing,  its  dangers, 
Belt  R.  Co.,  48  La.  Ann.  1057,  20  So.  he  is  said  to  have  ^^assumed  the  risks," 
284,  36  L.R.A.  114;  Scanlon  v.  Bos-  or  to  have  '^waived'^  all  claims  ag&inst 
ton,  etc.,  R.  Co.,  147  Mass.  484,  18  the  master  for  damages  in  case  of 
N.  E.  209,  9  A.  S.  R.  733;  Myers  personal  injury  resulting  from  such 
v.  Hudson  Iron  Co.,  150  Mass.  125,  dangers.  Georgia  Pac.  R.  Co.  v.  Da- 
22  N.  E.  631,  15  A.  S.  R.  176 ;  Young  vis,  92  Ala.  300,  9  So.  252,  25  A.  S. 
y.  Snell,  200  Mass.  242,  86  N.  E.  282,  R.  47;  St.  Louis  Cordage  Co.  ▼.  Mil- 
IP  L.R.A.(N.S.)  242;  Ragon  v.  To-  ler,  126  Fed.  495,  61  C.  C.  A.  477, 
ledo,  etc.,  R.  Co.,  97  Mich.  265,  56  63  L.R.A.  551;  McCormick  Harvest- 
N.  W.  612,  37  A.  S.  R.  336;  Clapp  ing  Mach.  v.  Zakzewski,  220  lU.  5'22, 
V.  Minneapolis,  etc.,  R.  Co.,  36  Minn.  77  N.   B.   147,  4  L.R,A,(N.S.)    848; 

6,  29  N.  W.  340,  1  A.  S.  R.  629;  Illinois  Cent.  R.  Co,  v.  Fitzpatrick, 
Schroeder  v.  Chicago,  etc.,  R.  Co.,  108  227  111.  478,  81  N.  E.  529,  118  A.  S. 
Mo.  322,  18  S.  W.  1094,  18  L.R.A.  R.  280;  Indianapolis,  etc,  K  Co.  v. 
827;  Chrismer  v.  Bell  Telephone  Co.,  Watson,  114  Ind.  20,  14  N.  E.  721, 
194  Mo.  189,  92  S.  W.  378,  6  L.R.A.  15  N.  E.  824,  5  A.  S.  R.  578;  Harker 
(N.S.)  492;  Scheurer  v.  Banner  Rub-  v.  Burlington,  etc.,  R.  Co.,  88  la.  409, 
ber  Co.,  227  Mo.  347,  126  S.  W.  1037,  55  N.  W.  316,  45  A.  S.  R.  242 ;  Balti- 
21  Ann.  Cas.  1110,  28  L.R.A. (N.S.)  more»  etc.,  R.  Co.  v.  State,  75  Md.  152, 
1207;  Rummel  v.  Dilworth,  131  Pa.  23  Atl.  310,  32  A.  S.  R.  372;.  Lapier 
St.  509,  19  Atl.  345,  346,  17  A.  S.  R.  v.  Beaubein  Ice,  etc.,  Co»,  162  Mich. 
827;  Walton  v.  Burchel,  121  Tenn.  533,  127  N.  W.  692,  35  L,R.A.(N.S,) 
715,  121  S.  W.  391,  130  A.  S.  R.  199 ;  Odell  v.  New  York,  etc.,  B.  Co., 
788;  McMUian  v.  North  Star  Mining  120  N.  Y.  323,  24  N.  E.  478,  17  A. 
Co.,  32  Wash.  579,  73  Pac.  685,  98  S.  R.  650 ;  Huda  v.  American  Glucose 
A.  S.  R.  908;  Nordstrom  v.  Spokane,  Co.,  164  N.  Y.  474,  48  N.  E.  897, 
etc.,  R.  Co.,  55  Wash.  521,  104  Pac.  40L.R.A.  411;  Titus  v.  Bradford,  etc., 
809,  25  L.R.A.(N.S.)  364;  Ewing  v.  R.  Co.,  136  Pa.  St.  618,  20  Atl.  517, 
Lanark  Fuel  Co.,  65  W.  Va.  726,  65  20  A.  8.  R.  944;  Talbot  v.  Sims,  213 
S.  E.  200,  29  L.R.A.(N.S.)  487;  Reilly  Pa.  St.  1,  62  Atl.  107,  110  A.  S.  R. 
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are  unusual  or  extraordinary  dangers  connected  with  a  service^  due 
to  defects  in  the  appliances  and  equipments  used  in  the  operation 
of  the  business,  an  employee  assumes  the  risk  thereof,  if  they  are 
known  to  him,  or  are  so  obvious  that  he  is  presumed  to  have  knowl- 
edge of  their  existence,  and  he  continues,  without  objection,  to  use 
such  appliances  and  equipments.*'  The  doctrine  of  assumed  risk 
applies  as  well  to  those  risks  which  arise  or  become  known  to  the 
servant  during  the  service  as  to  those  in  contemplation  at  the  time 
of  the  original  hiring.*®  Whether  in  any  particular  case  the  employee 
did  have  knowledge  of  the  peril  is  a  question  of  fact  for  the  jury's 
determination.*^ 

173.  Comparative  Knowledge  of  Employer  and  Employee. — Ulti- 
mately the  question  be(!omes  one  of  comparative  kno>*^ledge;  •^  if  aii 
employee  is  in  as  good  a  position  as  his  employer  for  ascei*taining 
and  undeifetanding  the  situation,  and  equally  well  knows  and  appre- 
ciates the  conditions,  he  cannot  be  allowed  to  complain  for  injuries 
sustained  by  working  therein.^    For  example,  it  »  bield  that  a  serv- 

513;   Taylor,  etc.,  R.   Co.  v.   Taylor,  46  A.  S.  R.  299,  26  L.R.A.  435;  Den- 

79  Ten.  104,  14  S.  W>  918,  23  A.  S.  ver,  etc,  R.  Co.  v.  Gataoa,  40  Colo. 

R,  316;  Sweet  v.  Ohio  Coal  Co.,  78  195,    90    Pac.    853,    11   L.R.A.(N.S.) 

Wis.  127,  47  N.  W.  182,  9  L.R.A.  861.  216;  Meador  v.  Lake  Shore,  etc.,  R. 

See  supra,  par.  135.  Co.,  138  Ihd.  290,  37  N.  E.  721,  46 

17.  Boss  V.  Northern  Pac.  R.  Co.,  A.  S.  R.  384;  Shaver  v.  Home  Tele- 
2  N.  D.  128,  49  N.  W.  655,  33  A.  S.  phone  Co.,  36  Ind.  App.  283,  75  N.  E. 
R.  756;  Leach  v.  Oregon  Short  Line  288,  114  A.  S.  R.  373;  Bryant  v.  Bur- 
R.  Co.,  29  Utah  285,  81  Pac.  90,  110  Hngton,  etc.,  R.  Co..  66  la.  305,  23 
A.  S.  B.  708.  N.  W.  678,  55  Am.  Rep.  275;  McKee 

18.  St.  Louis  Cordage  Co.  v.  Miller,  v.  Chicago,  etc.,  R.  Co.,  83  la.  616,  50 
126  Fed.  495,  61  C.  C,  A.  477,  63  N.  W.  209,  13  L.R.A.  817;  Parkinson 
L.R.A.  551;  Illinois  Cent.  R.  Co.  v.  Sug«r  Co.  v.  Riley,  60  Kan.  401,  31 
Pitzpatrick,  227  ID.  478,  81  N.  E.  Pac.  1090,  34  A.  8.  R.  123;  Smith  v. 
527,  118  A.  S.  R.  280.  Chicago,  etc.,  R.   Co.;  82   Kan.   136, 

19.  Choctaw,  etc.,  R.  Co.  v.  Jones,  107  P^c.  635,  28  L.R.A.(N.S.)  1255; 
77  Ark.  367,  92  S.  W.  244,  7  Ann.  Owensboro  v.  Gabbert,  135  Ky.  346, 
Cas.  430,  4  L.R.A.(N.S.)  837;  Good  122  S.  W.  178,  135  A.  S.  R.  462, 
V.  Ferguson,  etc.,  Land,  etc.,  Co.,  107  21  Ann.  Cas.  505;  Wormell  v.  Maine 
Ark.  118,  153  S.  W.  1107,  Ann.  Cas.  Cent.  R.  Co.,  79  Me.  397,  10  Atl.  49, 
1915A  544;  Marks  v.  Hairiett  Cotton  1  A.  S.  R.  321;  Kean  v.  Detroit  Cop- 
MiUs,  138  N.  C.  401,  50  S.  E.  769,  3  per,  etc.,  Roiling-Mills,  66  Mich.  277^ 
Ann.  Cas.  812.     See  supra,  par.  135.  33  N.  W.  395,  11  A.  S.  R.  492;  Har^ 

20.  See  supra,  par.  62.  rison  v.  Detroit,  etc.,  R.  Co.,- 79  Mich. 
1.  Birmingham  Ry.,  etc.,  Co.  v.  Al-   409,  44  N.  W.  1034,  19  A.  S.  R.  180, 

len,  99  Ala,  359,  13  So.  8,  20  UR.A.  7  L.R.A.  623;  Elmer  v.  Mutual  Steam- 
457;  Louisville,  etc.,  R.  Co.  v.  Stutts,  ship  Co.,  114  Minn.  257,  130  N.  W. 
105  Ala.  368,  17  So.  29,  53  A.  S.  R.  1104,  Ann.  Cas.  1912B  1062;  Saun^ 
127;  Marshall  v.  St.  Louis,  etc.,  R.  ders  v.  Eastern  Hydraulic  Pressed 
Co.,  78  AA.  213,  94  S.  W.  56,  115  A.  Brick  Co.,  63  K.  J.  L.  554,  44  Atl. 
S.  R.  27,  8  Ann.  Cas.  420;  Fisk  v.  630,  76  A.  S.  R.  222;  Peterson  v. 
Central  Pac.  R.  Co.,  72  Cal.  38,  13  American  Ice  Co.,  83  N.  J.  L.  579,  83 
Pac.  144,  1  A.  S.  R.  22;  Victor  Coal  Atl.  872,  47  L.R.A.(N.S.)  144;  Auger- 
Co.  V.  Muir,  20  Colo.  320,  38  Pac.  378,  stein  v.  Jones,   139  Pa.   St.   183,  21 
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ant  cannot  hold  liis  master  liable  for  injuries  caused  by  the  fact  that 
the  working  place  was  unsafe,  if  he  was  in  as  good  position  to  ascer- 
tain and  understand  the  situation,  and  does  equally  well  know  and 
appreciate  the  existing  conditions,  as  the  master.*  And  so  where 
the  plaintiff,  a  carpenter  of  expei'ience,  was  employed  to  repair  a 
pitched  roof  upon  the  defendant's  shed,  and,  having  worked  thereon 
for  two  days,  upon  the  third  day  slipped  upon  snow  and  ice  which 
collected  while  he  wa3  working,  and  fell  from  the  roof,  injuring 
himself,  the.  court  held  that  the  danger  incident  to  the  snow  and 
ice  upon  the  roof  was  as  obvious  to  the  plaintiff  as  to  .the  loaster, 
and  was  a  rjak  assumed  by, the  pJiaintiff  in  t^e.^performAo^e  of.  his 
work.'  Conversely  it  is  held  that  assumption  of  risk  does  .^t  cover 
those  unseen  or  obscure  dangers  which  cannot  reasonabj^y  be  disceirned 
by  an  employee  and  which  the  employer  properly  may  be  held  to 
know  about.* 

174.  PleaAlng  and  Proof  of  Knowledge  on  Part  of  Employee, — ^If 
the  employer  would  resist  a  recovery  he  must  allege  and  prove  that 
kno^dedge  did  exist  on  the  i^art  of  the  employee.^  Where  Itere  is 
nothing  to  show  that  an  injured  employee  had  knowledge  or  means 

Atl.   24,  23  A.   S.  R.   174;   Ehni  v.  3.  Peterson  v.  American  Ice  Co:,  83 

National  Tube.  Works  Co.,  203  Pa.  St.  N,  J.  Ij.  579,  83  Ail.  872,  47  L.R*A. 

186,  52  Atl.  166,  93  A.  S.  H.  761;  (N.S.)  144. 

Miller  v.  Moran  Bros.  Co.,  39  Wash.  4.  Greenieaf  v.  Illinois  Cent.  R.  Co., 

631,  81  Pac.  1089,  109  A.  S.  R.  917,  29  la.  U,  4  Am.  Rep.  181;  Missouri 

1  L.R.A.(N.S.)    283;   Sweet  v.   Ohio  Pac.  R.  Col  v.  Columbia,  65  Kan.  .390, 

Coal  Co.,  78  Wis. .  127,  47  N.  W.  182,  69  Pac.  338,  58  3UR^.  339 ;  Buwell 

9  L.R.A.  861 ;  Mielke  v.  Chicago,  etc.,  v.  Laconia  Mfg.  Co.,  48  Me.  1X3,  77 

R,  Co.,  103  Wis.  I,  79  N.  W.  22.  74  Am.   Dec.   212;    Crimmins  y.   Booth, 

A.  S.  R.  834-,  Stork  v.  Charles  Stol.  202  Mass.  17,  88  N.  E.  449,  132  A.  S. 

per  Cooperage  Co.,  127  Wis.  318,  106  ft.  468;  Galveston,  etc.,  R.  Co.  v.  Gar- 

N.  W.  841,  7  Ann.  Cas.  339.  rentt,  73  Tex.  262,  13  S.  W.  62,  15 

Notes:  97  A.  S.  R.  887;  4  L,R.A*  A.  S.  R.  781;  Projner  v.  Milwaukee^ 

51;  7  Ana.  Cas.  302;  18  Ann.  Cas.  etc.,  R.  Co.,  90  Wis.  215,  63  N.  W. 

618 ;  21  Ann.  Cas. :  708.  90,  48  A.  S.  R.  905.    See  supra,  par. 

It  is  not  negligence  on  the  part  of  78. 

the  master   toward  Jiis   servant  If  a  5.  Williams  v.  Sleepy  Hollow  Jdin. 

tool    or    machine    breaks    or    bursts,  Co.,  37  Colo.  62,  86  Pa<j.  337,  11  Ann. 

whether    from    an    internal    priginal  Cas.  Ill,  7  L,R.A.(N.S,)   1170;  Nor- 

fault,  not  apparent  when  it  was  first  folk,  etc.,  R.  Co.  v.  Ward,  90  Va.  687, 

provided^  or  from  an  external  appar-  19  S.  E.  489,  44  A.  S.  R.  945,  24 

ent  one,  produced  by  time  and  use,  L.R.A.  717. 

not  brought  to  the  master's  knowledge.  A  denial  of  allegations  that  a.  serv- 
These  are  ordinary  risks  of  the  em-  ant  did  not  know  the  dangerous  char- 
ploy  ment  assumed  ,by  the  servant,  and  acter  of  the  work  in  which  he  was 
wliich  it  is  his  duty  to  report  to  the  injured,  was  net  warned  oif  it,  and 
master.  Augerstein  v.  Jones,  139  Pa.  did  not  assume  the  risk,  js  sufficient 
St.  183,  21  Atl.  24,  23  A.  S.  R.  174.  to  raise   the  issue  pf  assuniption  of 

2.  Miller   v.   Moran    Bros.    Co.,    39  risk,  .  Shirley  v.  Abbeville   Furniture 

Wash.  631,  81  Pac.  1089,  109  A.  S.  R.  Co.,  76  S.  C.  452,  57  S.  E.  178,,  121 

917,  1  L.R.A.(N.8.)  283.  A.  S.  R.  952. 
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of  knowing  of  a  dangerous  condition  of  the  appliance  or  place  of 
work,  there  can  he  no  question  of  assumption  of  risk.*  But  of 
course  if  the  evidence  of  the  plaintiff  shows  that  the  employee  at 
the  time  of  receiving  the  injury  was  of  full  age  and  experienced  in 
the  husiijl^ss,  and  that  the  peril  was  such  as  ordinarily  is  incident  to 
the  ser\'ice — meaning  that  it  was  obvious  to  a  person  of  the  employee's 
understanding  and  experience  ^ — ^it  will  be  presumed  that  he  did  in 
lact  have  knowledge  thereof,*  and  the  employer  need  produce  no  proof 
on  the  issue.  "By  the  universally  acknowledged  rule  of  common 
laWy  when  an  employee  of  age  and  intelligence  enters  another's  serv- 
ice, he  i^  presumed  to  understand,  and  therefore,  as  between  himself 
and  his  employer,  and  in  the  absence  of  any  agreement  to  the  con** 
trary,  to  assume  all  the  ordinary  ri^ks  incident  thereto."  ♦  For 
example,  a  teamafcer  of  experience  will  not  be  heard  to  complain  that 
he  was  UBaiware  of  the  danger  attendant  on  using  a  wagon  without 
a  seat.** 

175,  Activity  of  Employee  to  Discover  Danger — Inspection.— ^It  may 
be  stated  as  a  general  rule  that  an  employe  is  duly  bound  to  inform 
himself  by  all  reasonable  meane  concerning  the  perils  of  his  employ- 
ment. He  must  exercise  his  intelligence,  and  when  a  situation  sug- 
gests investigation  and  inspection  in  order  that  its  dangers  may  full}' 
be  diflolosed  he  is  under  the  obligation  of  inveetijgating  and  inspect- 
ing.**   The  maater  has  a  right  to  expect  him  to  be  alert  to  inform 

ft.  Knox  v.  American  Rollinfir  Mill  v.  Union  Pac.  R.  Co.,  2  Idaho  471,  21 

Corp.,  236  111.  437,  86  N.  E.  90,  127  Pac.  660,  4  L.IIJV.  409. 

A.  S.  R.  291.  Note:  8  L.R.A.  636. 

7.  See  supra,  par.  167.  9.  Hare  v.   Mclntire,  82   Me.  240, 

8.  Texas,  etc-  ?.  Co.  v.  Smith,  C7  19  Atl.  453,  17  A.  S.  R.  4T6,  8  L.R.A. 
Fed.  524,  30  tJ.  S.  App.  176,  14  C.  450.  To  like  effect  see  Kilpatrick  v. 
C.  A.  509,  31  L.R.A.  321;  Limberj?  Grand  Tmnk  R.  Co.,  74  Vt.  288,  52 
V.  Glenwood  Lumber  Co.,  127  CaL  598,  Atl.  531,  93  A.  8:  R.  887. 

60  Pac.  176,  49  L.R.A.  33;  Williamd       10..Limberg   v.    Glenwood   Lumber 

V.  Sleepy  Hollow  Min.  Co.,  37  Coloi  Co.,   127  CaL   698,   60  Pac.   176,  49 

62,  86  Pac.   337,  11  Ann.   Cas.   Ill,'  L.R.A.  33. 

7  L.R^.(N.S.)  1170;  McKee  v.  Chir       11.  Marshall  v.  St.  Louis,  etc.,  R. 

cago,  etc.,  R.  Co.,  83  la.  616,  50  N.  Co.,  78  Art  213,  94  S.  W.  56,  115  A, 

W.  209,  13  L.R.A.  817;  Jones  v.  Man-  S.  R.  27,  8  Anfa.  Cfas.  420;  Carter  v. 

ufacturing,  etc.,  Co,,  92  Me.  565,  43  McDermott,    29    App.    Cas.    (D.    C.) 

Atl.  512,  69  A.  S.  R.  535;  De  Kallands  145,    10    Ann.    Cas.    601,    10    L.R.A. 

V.    Washtenaw   Home   Tel.    Co.,   153  (N.S.)     1103  J     Jones,    etc.,    Co.    v. 

Mich.  25,  116  N.  W.  564,  15  Ann.  Geoi^e,  227  111  64,  81  N,  E.  4,  10 

Cas,  593;  Wagner  v.  H.  W.  Jayne  Ann.   Cas.  285;   Superior  Coal,  etc., 

Chem.  Co.,  147  Pa.  St.  475,  23  Atl.  Co.  v.  Kaiser,  229  111.  29,  82  N.  E. 

772,  30  A,  S.  R.  745.  239,   120   A.    S.   R.   233;    Taylor   v. 

Before  the  servant  can  recover  he  Wootan,  1  Ind.  App.  188,  27  N.  E. 

must   show   that  the   injury   did   not  502,   50   A.    S.   R.   200;    O'Maley   v. 

arise  from  a  defect  obvious  to  himself,  South  Boston  Gaslight  Co.,  158  Mc^s. 

or  which,  by  the  exercise  of  ordinary  135,  32  %  E.  lllO,  47  LJR.A.  161; 

eare,  he  might  have   known.  '  Minty  Mclsaac     v.     Northampton     Electric 
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himseK  of  existing  conditions,  and  he  cannot  attack  the  master  from 
the  shelter  of  unjustifiable  ignorance  of  the  business,  machinery,  and 
methods  which  he  is  employed  to  use.**  The  degree  of  activity  neces- 
saxily  will  depend  upon  the  exigencies  of  ihe  situation  in  which  he  is 
placed.  Where  the  work  is  conducted  under  constantly  changing 
conditions  the  necessity  for  vigilance  is  especially  apparent.**  Latent 
dangers  or  defects  he  is  not  bound  to  discover,*^  it  being  the  duty 
of  the  employer  to  warn  him  of  tJiese;  **  but  he  is  held  to  a  knowl- 
edge of  all  such  as  are  obvious  or  open  to  ordinary  obsen^ation.*^ 

Lighting  Co.,  172  Mass.  89,  51  N.  E.  A.    S.    K.    281;    Budge   v.    Morgan's 

524.  70  A.  S.  R.  244;  McCafferty  v.  Louisiana,  etc.,  R.  Co.,  108  La.  349, 

Lewando's   French   Dyeing,  etc.,   Co.,  32  So.  635,  68  L.R.A,  333;  Young  Vi 

194  Mass.  412,  80  N.  B.  460,  120  A.  SneU,  200  Mass.  242,  86  N,  E.  282, 

S.  R.  562;  McDonald  v.  Chicago,  etc.,  19     L.R.A.(N.S.)     242;     Murray     v. 

R.  Co.,  41  Minn.  439,  43  N.  W.  380,  Boston,  etc.,  R.,  72  N,  H.  32,  54  Atl. 

16  A.  S.  R.  711;  O'Hare  r.  Cocheco  289,  101  A.  8.  R.  660,  61  KR.A.  496. 

Mfg.  Co.,  71  N.  H.  104,  51  Atl.  257,  See    supra,    par.    137.      Compare   12 

93  A.  S.  R.  499;  Coyle  v.  A.  A.  Griff-  LJI.A.  342  note. 

ing  Iron  Co.,  63  N.  J.  L.  609,  44  Atl,  15.  Crimmins  v.   Booth,  202  Mass. 

666,  47  L.R.A.  147;  Wellston  Coal  Co.  17,  88  N.  E.  449,  132  A.  S.  R.  468. 

V.  Smith,  65  Ohio  St.  70,  61  N.  E.  Note:  7  Ann.  Cas.  302, 

143,  87  A.  S.  R.  547,  55  L,R.A.  99;  See  si|pra,  par.  137. 

Taylor,  etc.,  R.  Co.  v.  Taylor,  79  Tex.  It  is  the  duty  of  the  servant  to  use 

104,  14  S.  W.  918,  23  A.  S.  R.  316 ;  reasonable  care  to  inform  himself  in 

Sullivan  v.  Wood,  43  Wash.  259,  86  respect   to   the  hazards  to  whieh   he 

Pac.  629,  117  A.  S.  R.  1047 ;  Loebke  may  be  exposed ;  bttt  Hnkas  the  risks 

V.  Berlin  Mach.  Works,  88  Wis.  442,  are  patent,  he  is  not  under  the  same 

60  N.  W.  711,  43  A,  S.  R,  913.  obligation   to    know    the   nature   and 

Note:  15  Ann,  Cas.  600.  extent  thereof  as  is  the  ihaster,  whose 

See  supra,  par.  137.  duty   it   is   to   explain    to   and   warn 

For  example,  if  a  car  is  reported  him  of  such  risks.     McDonald  v.  Chi- 

to  a  railroad  brakeman  as  being  out  cago,  etc,  R.  Co^  ^^  Minn.  439,  43 

of  order  or  disabled,  or  is  known  to  N.  W.  380,  16  A.  S.  R.  711. 

him  to  be  in  such  condition,  the  burden  Note :  12  L.R.A.  343. 

of  ascertaining  the  defect  and  source  16.  St.  Louis  Cordage  Co.  v.  Miller, 

of   danger   is   cast   upon   and   is   as-  126  Ted.  495,  61  C.   C.  A.  477,  63 

sumed  bv  him,    Marshall  v.  St.  Louis,  L.R.A.  551:   Christiansen  v.  William 

etc.,  R.  Co.,  78  Ark.  213,  94  S.  W.  Graver  Tank  Works,  223  liL  142,  79 

56, 115  A.  S.  R.  27,  8  Ann.  Cas.  420.  N.    E.   97,   7    Ann.    Cas.    69 ;    Brazil 

12.  Ragon  ,v.  Toledo,  etc.,  R.  Co.,  Block  Coal  Co.  v.  Gibson,  160  Ind. 
97  Mich.  265,  56  N.  W.  612,  37  A.  S.  319,  66  N.  E.  882,  98  A.  S.  R.  281; 
R.  336.  Taylor  v.  Wootan,  1  Ind.  App.  188, 

13.  Maloney  v.  Florence,  etc.,  R.  27  N.  E.  502,  50  A.  S.  R.  200;  Shaver 
Co.,  39  Colo!  384,  89  Pac.  649,  121  v.  Home  Telephone  Co.,  36  Ind.  App. 
A.  S.  R.  180,  12  Ann.  Cas.  621,  19  233,  75  N.  E.  288,  114  A.  S.  R.  373; 
L.R.A.  (N.S.)  348;  Christienson  v.  Jones  v.  Manufacturing,  etc.,  Co.,  92 
Rio  Grande  Western  R.  Co.,  27  Utah  Me.  565,  43  Atl.  512,  69  A.  S.  R.  535; 
132,  74  Pac.  876,  101  A.  iS.  R>  945 ;  Gans  Salvage  Co.  v.  Byrnes,  102  Md. 
Mielke  v.  Chicago,  etc.,  R.  Co.,  103  230,  62  Atl.  155,  1  L.R.A.(N.S.)  272; 
Wis.  1,  79  N.  W.  22,  74  A.  S.  R.  834.  Scanlon  v.  Boston,  etc.,  R,  Co.,  147 
See  supra,  par.  96,  137.  Mass.  484,  18  N.  E.  209,  9  A.  S.  R. 

14.  Brazil  Block  Coal  Co.  v.  Gib-  733;  Ellsbury  v.  New  York,  etc.,  R. 
son,  160  Ind.  319,  66  N.  E.  882,  93  Co.,  172  Mass.  130,  51  N.  E.  415,  70 
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For  example,  it  is  held  that  an  employee  aasumee  the  risk  if,  while 
unloading  logs,  he  steps  backward,  to  get  out  of  their  way  as  they 
roll  from  the  car  down  a  bank  to  a  mill  pond,  falls  in  a  hole  which 
anyone  could  see,  and  is  killed  by  the  logs  rolling  over  him.*^ 
Again,  it  is  held  that  a  sen  ant  assumes  the  risk  of  injury  from  remain- 
ing w  ithout  necessity  under  a  heavy  steel  plate  while  it  is  being  hoisted 
in  the  air  by  meajos  of  a  tackle.**  And,  likewise,  a  lineman  on  an 
electric  railway  is  held  to  assume  the  risk  of  injury  from  iron  dust 
falling  into  bis  eyes  from  lugs  on  poles,  which  he  is  required  to  cut 
with  a  hack  saw.**  While,  however,  open  and  obvious  perils  may 
not  be  made  the  foundation  for  a  recovery  for  injuries  sustained  by 
reason  thereof,  it  must  appear  in  order  to  defeat  the  employee's  action 
that  the  ilanger  was  in  fact  obvious  to  one  in  his  situation.***  Time  a^d 
opportunity  for  ini^pection  and  investigation  must  have  been  afforded 
to  him,*  Each  case  must  be  determined  upon  its  own  facts,  the  deci- 
sion being  properly  within  the  province  of  the  jury.* 

176.  Reliance  oa  Employer  to  Perform  His  Duties. — While  the 
employee  is  bound  to  exercise  vigilance  to  discover  the  perils  by 
which  he  is  menaced,*  he  is  entitled  to  proceed  on  the  assumption 
that  the  employer  has  fulfilled  his  obligation.  The  employee  may 
presume  that  all  precautions  required  of  the  employw*  have  been 

A.  S.  R.  248;  McLeod  ▼.  New  York^  L.E.A.(N.S.)  364;  Stephenson  v.  Dun- 

etc.,  R.  Co.,  191  Mass.  389,  77  N.  B.  oan,  73  Wis,  404,  41  N.  W.  337,  9  A. 

715,  114  A.  8.  R.  628;  McCafferty  v.  S.  R.  806;  McMillan  v.  Sj^der  Lake 

Lewando^B  iVeiieh   DyeiBg,  etc^  Ga,  Saw  Mill,  etc.,  Co.,  115  Wis.  332,  91 

194  Mass.  412,  89  K  E.  460,  120  A.  N.  W.  979,  95  A.  S.  R.  947,  60  L.R^. 

S.  R.  562;  Keaa  v.  Detroit  Copper,  589. 

etc.,  Roiling  MUls,  66  Uith.  277,  33  Note:  21  Ann.  Cas.  708. 

N.  W.  395,  11  A.  S.  R.  492;  Bagon  See  supra,  par.  137. 

Y.  Toledo,  etc.,  R.  Co^  97  Mieb.  265,  17.  McMillan  v.  Spider  Lake  Saw 

56  N.  W.  612,  37  A.  S.  R.  336;  Qiria-  Mill,  etc.,  Co.,  115  Wia.  332,  91  N.  W. 

mer  v.  Bell  Telephone  Co.,  194  Mo.  979,  95  A.  S.  R.  947,  60  L.R.A.  589. 

180,  92   S.   W.  378,  6  L.RA.(N.S.)  18.  Miller  v.  Moran  Bros.  Co,,  39 

402;  Chicago,  etc.,  R.  Co.  v.  Curtis^  Wafh.  631,  81  Pac.  1089,  109  A.  S.  R. 

51  Neb.  442,  71  N.  W.  42,  66  A.  S,  R.  917,  1  L.R.A.(N.S.)  283. 

456;  Westlake  v.  Murphy,  85  Neb.  45,  19.  Nordstrom  v.  Spokane,  etc.,  R. 

152  N.  W.  684,  19  Ann.  Caa.  149;  Co.,  55  Wash.  521,  104  Pac  809,  25 

O'Hare  v.  Cocheco  Mfg.  Co.,  71  N.  H.  L.R.A.(N.S.)  364 

104,  51  Atl.  257,  93  A-   S.  R.  499 ;  20.  Settle  v.  St.  Lonis,  etc.,  R.  Co.» 

Ell  ▼.  Northern  Pac.  R.  Co.,  1  N.  D.  127  Mo.  336,  30  S.  W.  125,  48  A.  S. 

336,  48  N.  W.  222,  26  A.  S.  R.  621,  R.  633.    See  supra,  par.  137. 

12  ImR.A.  97 ;  Bi)Qw&  v.  Chattanoega  1.  Kennedy  v.  Swift,  234  111.  606^ 

Electric  R.  Co.,  101   Tenn.   252,  47  85  N.  E,  287,  123  A.  S.  R.  113.    See 

S.  W.  415,  70  A.  S.  R.  666;  Miller  v.  supra,  par.  137. 

Moran  Bros.  Co.,  39  Wash.  631,  81  2.  Pittsburgh,  etc.,  B.  Co.  v.  Parish, 

Pac.  1089,  109  A.  S.  R.  917,  1  L.R.A.  28  Ind.  App.  189,  62  N.  E.  514,  91 

(N.S.)    283;    Sullivan    v.    Wood,    43  A.  S.  R.  120.     See  supra,  par.  80. 

Wash.  259,  86  Pac.  629,  117  A.  S.  R.  3.  See  supra,  par.  118. 

1047;  NcH-dstrom  v.  Spokane,  etc.,  R.  4.  See  supra,  par.  72  et  seq. 

Co.,  55  Wash.  521,  1Q4  Pac.  809,  25 
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taken,  that  all  tools,  appliances,*  and  places  •  are  fit  and  suitable 
for  his  use  and  occupancy,^  and  that  in  all  respects  there  will  be  an 
adherence  to  established  and  customary  methods.*  In  short,  when- 
ever the  employer  from  the  standpoint  of  knowledge  is  in  a  po««ition 
superior  or  dominant  to  that  of  the  employee,  the  latter  may  rely  for 
his  safety  on  the  activity  of  the  employer.  One  vrho  employs  others 
in  a  business  or  industry  that  is  known  to  be  dangerous  is  charged 
with  the  exercise  of  care  reasonably  commensurate  with  the  perils 
to  which  his  employees  may  be  exposed  in  the  discharge  of  their 
duties,  and  he  impliedly  contnxcts  with  each  employee  that  he  will 
fulfil  his  obligation.    The  employee  may  rely  upon  the  perfdrmance 

6.  See  supra,  par.  91  et  seq.  R.  Co.,  127  Mo.  830,  30  8.  W.  125,  48 

6.  See  supra,  par.  95  et  seq.  A.  S.  R.  633;  Smith  v.  Brie  K.  Co., 

7.  Chicago,  etc,  R.  Co.  v.  Riley,  67  N.  J.  L.  (>36,  52  AtL  634,  50  L.R.A. 
145  Fed.  137,  76  C.  C.  A,  107,  7  Ann.  302 ;  Goodrich  v.  New  York  Cent, 
Cas,  327;  Georgia  Pac.  R.  Co.  v.  etc.,  R.  Co.,  116  N.  Y.  3iJ8,  22  N.  E. 
D^vis,  92  Ala.  300,  9  So.  252,  25  A.  397,  15  A.  S.  R.  410,  5  L.R.A.  750; 
S.  R.  47;  St.  Ix)ai9,  etc.,  R.  Co.  ▼.  McGuire  r.  Bell  Tel.  Co.,  167  N.  Y. 
Davis,  54  Ark.  389,  15  S.  W.  896,  26  208,  60  N.  B,  433,  52  URJl.  437; 
A.  S.  R.  48;  Hanley  v.  C^lifoniia  Neeley  ▼.  Southwestern  Cotton  Seed 
Bridge,  etc.,  Co.,  127  Cal.  232,  59  Pac  Oil  Co.,  13  Okla.  356,  75  Pac.  637,  64 
577,  47  L.R.A,  597;  Starr  v.  Kreuz-  L.R.A.  145;  Rumtnel  v.  Dilworth,  131 
berger,  129  Cal.  123,  61  Pac.  787,  79  Pa.  St.  509,  19  Atl.  345,  316,  17  A 
A.  S.  R.  92;  Colorado  Midland  R.  Co:  S:  R.  827;  Kdhler  v,  Stbwenk,  '151 
V.  Naylon,  17  Colo.  501,  36  Pac.  24»,  Pa.  St.  505,  25  AtL  190,  31  A.. 8.  R. 
31  A.  S.  R.  336;  Denver,  etc.,  R.  Co.  777',  Youngblood  v.  South  Caitolina, 
V.  BuTchard,  35  Colo.  539,  86  Pa<«.  etc.,  R.  Co.,  60  8.  G.  9,  38  S.  E.  232, 
749,  9  Ann.  Cas.  994;  Maloney  r.  86  A,  S.  R.  824;  Tavlor,  etc.,  R.  Co. 
Winston  Bros.  Co.,  18  Idaho  740,  111  v.  Tavlor,  79  Tex.  104,  14  S,  W.  918, 
Pac.  1080,  47  L.R.A.(N.S.)  634;  Chi-  23  A.  S.  R.  31d;  .Pidco<*  v.  Union 
cago,  etc.,  R.  Co.  v.  Kneirim,  152  111.  Pac.  R.  Co.,  5  Utah  612,  19  Pac.  191, 
458,  39  N.  E.  324,  43  A.  S.  R.  250;  1  L.R.A.  131;  KonoM  v.  Rio  Grande 
McBeath  v.  Rawle,  192  111.  626,  61  N.  W.  R.  Co.,  21  Utah  379,  60  Pac.  1021, 
E.  847,  69  L.R.A.  697;  Western  Stone  81  A.  S.  R:  693:  Liedke  v.  Monui 
Co.  V.  Muscial,  196  111.  382,  63  N.  E.  Bros.  Co.,  43  Wash.  428,  86  Pae.  646, 
664,  89  A.  S.  R.  325;  Melov  v.  Chi-  117  A:  S.  R.  1088-,  Feroglio^v.  Paul- 
.»ago,  etc.,  R.  Co.,  77  Ta.  743,  42  N.  W.  sen,  73  Wash,  417,  131  Pac.  1163,  46 
563,  14  A.  S.  R.  325,  4  L.R.A.  287:  L.R.A.(N.S.)  629. 

Missouri  Pac.  R.  Co.  v.  Colunibiar65  Kotes:    12  L.R.A.   848;   46  L.R.A. 
Kan.  390,  69  Pac.  338,  68  L.R.A.  399;  758. 
Owensboro  v.  Gabbert,  •  136  Kv.  346^  See  supra,  par.  138. 
122  S.  W.  178,  135  A.  S.  R.  462,  21  As  to  assumption  of  riak  of  employ- 
Ann.   Cas.   505;   Myhan  v.  Louisiumi  er^u  negligence,  see  supra^  par.  168. 
Electric  Light,  etc.,  Co.,  41  La.  Ahn.  8.  An  empkiyee  in  e  steel 'mill,  as- 
964,  6  So.  799,  17  A.  S.  R.  436,  7  signed  to  duty  near  vessfels  filled  with 
L.R.A.    172    and    note;    McGraw    v.  molten    metal,   does   not    aflsume    the 
Texas,  etc.,  IL  Co.,  50  La.  Ann.  466,  risk   of  neglect   to   give  iraming   of 
23  So.  461,  69  A.  S.  R.  450;  Myers  blowing  a  heat,  which  will  cause  the 
V.  Hudson  Iron  Co.,  150  Mass.  125,  metal  to  fly  and  render  the  working 
22  N.  E.  631,  15  A.  S.  R.  176;  Coots  place    unsafe.     Illinois    Steel    Co.   v. 
V.  Detroit,  76  Mich.  628,  43  N.  W.  17,  Ziemko^wski,  220,  III   324,  77  N.   E. 
5  L.R.A.  316;  Settle  v.  St.  Louis,  etc.,  190,  4  L.B.A.{iT.S.)   1161. 
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of  this  duty .•  Especially  in  situations  which  require  an  employee's 
constant  and  undivided  attention  is  he  relieved  of  the  obligation  of 
active  vigilance  and  entitled  to  rely  upon  the  activity  of  the  employer 
to  furnish  him  protection.  Furthermore,  when  it  is  said  that  there 
rests  upon  the  employee  a  duty  of  making  inspections,^*  it  is  not 
meant  that  he  must  fujtively  inspect  and  test  the  instrumentalities 
and  places  of  the  service.  It  is  the  duty  of  the  employer  to  do  this, 
and  to  give  warning  of  perils  that  may  be  discovered  thereby;  and 
the  employee  may  rely  upon  the  employer  fulfilling  his  obligation.** 
Accordingly  it  is  held  that  an  employee  is  not  chargeable  with  notice 
of  the  defective  or  unsafe  condition  of  the  place  in  which  he  works 
merely  because  he  has  means  and  opportunity  of  ascertaining  it, 
because  he  has  the  right  to  rely  on  his  employer  performing  his 
duty  to  furnish  a  safe  place^  and  is  not  required  to  test  and  inspect 
such  place.*' 

177.  Age^  Experience  and  Understaniling  of  Employee. — Inasmuch 
as  knowledge  of  the  peril  is  the  ground  for  denying  to  an  employee 
a  right  of  recovery  for  injuries  sustained  in  the  discharge  of  his 
duties,^*  it  is  obvious  that  every  case  involves  an  inquiry  as  to  the 
mental  capacity,  age  and  experience  of  the  plaintiff.  If  he  had  not 
the  ability  and  understanding  to  foresee  and  gurfrd  against  the  danger 
to  which  he  was  exposed,  he  will  not  be  denied  compensation  for  his 
injury.  Afiain,  it  is  obvious  that  the  inquiry  concerns  also  the  nature 
of  the  periU  for  if  the  business  is  complicated  and  the  danger  such 
as  to  be  appreciated  only  by  one  having  scientific  knowledge  it  is  less 
likely  that  the  employee  did  nnderstand  tlian  in  a  case  of  injuries 
resulting  ftom  simple  tools  or  appliances.**    Whatever  the  ground 

9.  Notes:  12  L.R.A.  343;  15  Ann.  v.  Home  Telephone  Co.,  36  Ind.  App. 
Cas.  601.    Bee  supra,  par.  138.  233,  75  N.  E.  288,  lU  A.  S.  R.  373; 

10.  See  snpra,  par.  175.  Oans  Salvage  Co.  v.  Byrnes,  102  Md. 

11.  See  supi^,  par.  138,  230,  62  At  I.  155,  1  L.R.A.(N.S.)  272; 

12.  Wellston  Coal  Co.  v.  Smith,  65  Folev  v.  Pettee  Macbiae  Works,  149 
Ohio  St.  70,  61  N.  E.  143,  87  A-  S.  Mass.  294,  21  N.  E.  304,  4  L.R.A.  51 
R.  547,  55  L.RJV.  99.  and  note;    Com   v.   John   H.    Tal|?e 

IS.  See  sapra,  par.  62,  135,  172.    .   Lounge  Co.,  222  Mo.  488,  121  S.  W. 

14.  Nairramore  v.  Cleveland,  etc.,  R.  i^  17  Ann.  Cas.  888,  25  L.R.A.(N.1S.) 
Co.,  96  Fed.  298,  37  Cf  C.  A.  499,  48  1179^  Westlake  v^  Murphy,  85  Neb. 
L.R  A.  68;  ,I>avis  J.  St.  Lows,  etc^  45^  122  N.  W.  684,  19  Ann.  Cas.  149; 
?«^-^  IL^^'^'^li  ^      t7'     r       Addicks  V.    ChiiBtc^h,   62   N.   J.    L. 

Y'^-^^m  \^^^^'  ?Tl  S  7^'  ^  ^**-  1^'  "^2  A.  8.  R.'687; 
fy,  ^3  I"-  359,  24. N.  E,  421,  23   g^       ^   ^^^  J^xxnil^  Co.,  38  Ore. 


(N.S.)  647;  Brazil  Block  Coal  Co.  v.    Cbem.  Co.,  147  Pa.  St.  475,  23  Atl. 
Oaffney,  119  Jnd.  4^5,  21  N.  E.  1102,   772.  30  A.  R.  R.  745. 
12  A.  S.  R.  422,  4  L.R. A.  850;  Shaver       Notes:  97  A.  S.  R.  888;  21  L.R.A. 
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of  ignorance  may  be,  if  the  employer  knows  or  has  reason  to  believe 
that  the  employee  in  fact  is  uninformed  of  or  incapable  of  compre- 
hending the  dangers  of  the  service,  it  is  his  duty  to  give  such  warn- 
ing and  instruction  as  may  be  necessary  to  an  appreciation  thereof, 
or  to  discbarge  the  employee  forthwith.**  Children  are  not  to  be 
judged  by  the  same  rule  as  adults;  an  allowance  is  to  be  made  for 
their  inexperience  and  immature  intelligence.**  And  if  it  appears 
that  because  of  youth  the  plaintiff  did  not  appreciate  the  dangers 
of  the  service  he  will  be  permitted  to  recover.  If  the  employer  assigns 
the  employee  to  a  task  which  because  of  youth  or  inexperience  is 
strange  and  unusual,  and  an  injury  results,  the  fault  lies  not  with 
the  employee  but  with  the  employer."  In  every  case,  however,  the 
plaintiff  must  be  prepared  to  show  that  he  did  in  fact  exercise  the 
degree  of  int-elligence,  knowled,2:e  and  judgment  actually  possessed 
by  him.*®  If  the  danger  was  fully  appreciated  there  can  be  no  recov- 
ery, whether  the  employee  bp  youthful  and  inexperienced  or  other- 
wise. *•  A  minor  employed  as  a  servant  assumes,  to  the  same  extent 
as  an  adult,  the  ordinary  dangers  and  risks  of  his  employment  which 
he  actually  knows  and  appreciates,  and  those  that  are  so  appareint  and 
open  that  one  of  his  age,  experience,  and  capacity  would,  in  the 
exercise  of  ordinary  care,  know  and  appreciate  them.**     Ordinarily 

(N.S.)  779;  17  Ann,  Cafi.  1108;  Ann.  Miles,  82  Ark.  534,  103  S.  W.  158, 

Cas.  1913C  130.  11  L.R.A.(N.S.)  720;  Chica|?o  Ander- 

See  supra,  par.  139.  son  Pressed  Brick  Co.  v.  "Reinneiger, 

15.  See  supra,  par.  63,  76  et  seq.  140   Dl.  'SM,  29  N.   E.  1106,  33  A, 

16.  Shirley  v.  Abbeville  Furniture  S.  R.  249 ;  Davia  v.  Forbes,  171  Mass. 
Co.,  76  S.  C.  452,  57  S.  E.  178,  121  548,  51  N.  E.  20,  47  L.R.A.  170; 
A.  S.  R.  952.     See  supra,  par.  139.  Mundhenke  v.  Oregon  City  Mfg.  Co., 

It  is  said:     "A  minor  assumes  the  47   Ore.   127,  81   Pac.  977,  1   L.R.A. 

risks  of  all  such  apparent  dangers  as  (N.8.)  278. 

he  is  capable  of  comprehending  and       Notes:  29  L.R.A. (N.S.)  490;  3  Ann. 

avoiding.     The  apparent  dangers  are  Cas.  383. 
those  which  he  has  capacity  to  com-       See  supra,  par.  175. 
prehend  and  avoid.*'     Bare  v.  Crane       20.  Cudahy  Packing  Co.  v.  Mawan, 

Creek  Coal,  etc.,  Co.,  61  W.  Va.  28,  106  Fed.  645,  45   C.   C.   A.   515,  54 

65  S.   E.  907,  123  A.   S.  R.  966,  8  L.R.A.  258;  Fisk  v.  Central  Pac.  R. 

L.R.A.(N.S.)   284.  Co.,  72  Cal.  38,  13  Pac.  144,  1  A.  S. 

17.  Chicago  Anderson  Pressed  Brick  R .  22 ;  Foley  v.  CaKf ornia  Horseshoe 
Co.  v.  Reinneiger,  140  111.  334,  29  N.  Co.,  115  Cal.  184,  47  Pac.  42,  66  A. 
E.  1106,  33  A.  S.  R.  249;  Di  Ban  v.  8.  R.  87;  Hinckley  v.  Horazdowsky, 
J.  W.  Bishop  Co.,  199  Maas.  254,  85  133  111.  359,  24  N.  E.  421,  23  A,  S.  B. 
N.  E-,89,  127  A.  S.  R.  497,  17  L.RJl.  618,  8  L.R.A,  490;  Chicago  Anderson 
(N.S.)  773;  Shirley  v.  Abbeville  Fur^  Pressed  Brick  Co.  ▼.  Reinneiger,  140 
niture  Co.,  76  S.  C.  452,  57  S.  E.  111.  334,  29  N.  E.  1106,  33  A.  S.  R. 
178,  121  A.  S.  R.  962.  See  supra,  249 ;  W.  B.  Conk^y  Co.  v.  Larsen,  173 
par.  139.  Ind.   585,  91   N.   E.   163,   29   L.B.A. 

18.  See  supra,  par.  139,  175.  (N.S.)  116;  Taylor  v.  Wootan,  1  Ind. 

19.  Cudabv  Packing  Co.  v.  Marcan,  App.  188,  27  N.  E.  502,  50  A.  S,  R. 
106  Fed.  645,  45  C.  C.  A.  515,  54  200;  Omaha  Bottling  Co.  v.  Theiler, 
L.R.A.  258;  Louisiana,  etc,  R.  Co.  v.  50  Neb.  257,  80  N.  W.  821,  80  A.  8. 
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• 

it  is  a  qtiestion  of  fact  whether  considering  his  age,  experience  and 
intelligence,  the  employee  did  understand  and  appreciate  or  ought 
to  have  understood  and  appreciated  the  dangers  to  which  he  was  sub- 
jected.* Some  courts  have  invoked  analogies  of  the  criminal  law, 
wherefrom  it  is  deduced  that  children  under  seven  years  of  age  are 
incapable  of  appreciating  danger,  that  between  seven  and  fourteen 
there  is  a  rebuttable  presumption  of  incapacity,  and  that  over  four- 
teen there  is  a  presumption  of  the  existence  of  understanding  and 
appreciation.*  Such  rules  seem  to  be  due,  however,  more  to  the 
human  weakness  for  trying  to  discover  fixed  standards  than  to  common 
experience  which  is  the  foundation  of  presumptions.  The  sounder 
doctrine  declares  that  no  such  hard  and  fast  rules  can  be  depended 
upon.  A  child  may  be  of  such  tender  years  that  a  court  properly 
may  say  that  it  is  incapable  of  exercising  care  required  of  per- 
sons engaging  in  the  particular  employment.  Thereafter  is  an  age, 
attended  or  not  with  experience  and  increasing  intelHgence,  vrhen 
capacity  is  so  much  a  matter  of  doubt  that  the  question  becomes  one 
for  the  jury.  And  passing  this  stage  the  employee  though  still  youth- 
ful may  be  so  mature  of  judgment  as  to  shoV  him  beyond  dispute 
capable  of  understanding  the  perils  of  the  service.* 

178.  What  Constitutes  Knowledge;  Foxgetfulness. — The  employee's 
knowledge  of  the  peril  is  to  be  established  like  any  other  fact.  Per- 
haps the  most  convincing  proof  consistB  in  evidence  showing  that 
he  was  warned  of  the  danger  by  the  employer.*  For  example,  it  is 
held  that  if  a  bridge  or  tunnel  through  which  a  brakeman  must  pass 
is  too  low  to  permit  of  his  passage  in  safety  while  standing  upright 

B.  673;  Smith  V.  Irwin,  51  N,  J.  L.  Va.   698,  80   S.   E.  1115,  52  L.R.A. 

607,  18  Atl.  852,  14  A.  S.  R.  699;  (N.S.)   175;  Luebke  v.  Berlin  Mach, 

Addicks   v.    Ghristoph,   62   N.  J.   L.  Works,  88  Wis.  442,  60  N.  W.  711, 

786,  43  Atl.  196,  72  A.  S.  R.  687 ;  43  A.  S.  R.  913.  .    , 

Arnold  v.   National  Starch  Co.,   194  ]    Note:  3  Ann.  Gas.  381. 
N.  y.  42,  86  N.  E.  815,  21  LJR.A-       4.  Siegel  v.  Trck^,  218  III  559,  75 

(N.S.)    178;   Mundhenke   v.    Oregon  N.  E.  1053, 109  A.  S.  R.  302,  2  L.R.A. 

Citv  Mff.  Co.,  47  Ore.  127,  81  Pao.  (N.S.)    647;    Adams    v.    Chesapeake, 

977^,   1   L.R.A.(N.S.)    278  and  note;  etc.,  R.  Co.,  73  W.  Va.  698,  80  S.  E. 

Hayes  v.  Colchester  Mills,  69  Vt.  1,  1115,  ^  L.R.A.(N.S.)  175.    See  also 

37  Atl.  269,  60  A.  S.  R.  915;  South  Bromberg  v.  Evans  Laundry  Co.,  134 

West  Imp.  Co.  v.  Smith,  85  Va.  306,  la.  38,  111  N.  W.  417,  13  Ann.  Cas. 

7  S.  E.  365,  17  A.  S.  R-  59;  Bare  v.  33,  applying  the  rule  under  statute. 

Crane  Creek  Coal,  etc.,  Co.,  61  W.  Va.  See  supra,  par.  139. 
88,  56  S.  E.  907,  123  A.  S.  R.  966^  8       3.  See  supra,  par.  139. 
LJl.A.(N.S.)  284.                   •  4.  Little  Rock,  etc.,  R.  Co.  v.  Barry, 

Note:  8  L.R.A.  49L  84  Fed.  944,  56  U.  S.  App.  37,  28  C. 

1.  Di  Ban  v.  J.  W.  Bishop  Co.,  199  C.  A.  644,  43  L.R  Jl.  349 ;  Marshall 

Mass.  254,  85  N.  E.  89,  127  A.  S,  R.  y.  St.  Louis,  etc.,  R.  Co.,  78  Ark.  213, 

497,  17  LR.A.(N.S,)  773;  Shirley  v.  94  S.  W.  56,  115  A.  S.  R.  27,  8  Ann. 

Abbeville  Furniture  Co.,  76  S.  C.  ^52,  Cas.  420 ;  Fisk  v.  Central  Pac.  R.  Co., 

57  S.  E.  178, 121  A.  S.  R.  952;  Adams  72  Cal.  38,  13  Pac.  144,  1  A.  S.  R. 

V.    Chesapeake,   etc.,   R.    Co..   73   W.  22;  Northern  Cent.  R.  Co.  v.  Husson, 
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on  the  cax,  and  he  is  warned  of  it  at  or  before  the  time  he  entered 
into  the  sendees  of  the  corporation,  he  cannot  recover  damages  because 
of  injuries  inflicted  upon  lum  by  such  bridge  or  tunnel  by  hia  coming 
in  contact  with  it  when  standing  upright  on  the  car.*  But  in  a  great 
majority  of  cases  knowledge  must  rest  in  the  imputation  arising  from 
general  experience  or  familiarity  with  the  tool,  appliance  or  place 
in  question.*  He  is  bound  to  know  of  all  perils  that  are  obvious 
or  discoverable  by  reasonable  observation/  provided  the  circumstances 
are  such  as  to  fix  knowledge  in  his  mind,  and  not  permit  of  justifiable 
forgetfulness.  While  as  a  rule  it  can  constitute  no  excuse  for  failure 
to  avoid  a  known  peril  that  be  ''forgot"  or  "did  not  think,"  yet 
there  are  exceptions:  where  the  employee  is  absorbed  in  the  duties 
of  the  employment,®  or  confronted  by  an  emergency.*  The  fact 
tliat  a  fellow  employee  knew  of  the  peril  does  not  in  any  way  relieve 
the  employer  of  liability.** 

179.  Knowledge  of  Defect  Distinguished  from  Appreciation  of 
Peril. — ^Although  an  employee  may  have  had  knowledge,  as  of  a 
physical  fact,  of  the  defective  condition  of  a  tool,  appliance  or  place, 
by  reason  of  which  he  has  sustained  an  injury,  it  by  no  means 
follows  that  he  must  have  appreciated  the  danger  to  which  he  was 
exposed  thereby.  His  general  knowledge  may  not  have  been  such 
as  to  give  him  any  conception  of  the  peril.  The  condition  may  have 
appealed  perfectly  harmless.    If  this  is  shown  to  have  bean  the  case, 

101  Pa.  St.  1,  47  Am.  Rep.  690  *  Titus  with  another,  where  ears  so  loaded  are 

V.  Bradford,  etcu,  R.  €<>.,  136  Pa.  St.  frequently    allowed   in   the   train   on 

618,  20  Atl.  517,  20  A.  S.  R.  944.  which  he  works.    Jacksonville,  etc.,  R. 

Note:  3  Ann.  Cas.  383.  Co.   v.   Galvin,  29   Fla.   636,   11   So. 

See  supra,  par.  140.  231,  16  Li.R.A.  337.     See  supra,  par. 

5.  Williamson    v.    Newport    News,  140. 

etc.,  Co.,  34  W.  Va.  657,  12  S.  E.  7.  See  supra,  par.  176. 

824,  26  A.  S.  R.  927,  12  L.R.A.  297.  8.  See  supra,  par.  140. 

6.  Southern.  R.  Co.  v.  Lyons,  ^69  Where  an  employee  injured  because 
Fed.  557,  95  C.  C.  A.  55,  25  L.R.A.  of  a  condition  created  by  the  n^li- 
(N.S.)  335;  Jacksonville,  etc.,  R.  Co.  gence  of  the  master  was  at  the  time 
V,  Galvin,  29  Fla.  636,  11  So.  231,  16  busily  engaged  in  work  which  required 
L.R.A.  337;  McCormick  Harvesting  his  attention,  the  jury  may  find  that 
Mach.  Co.  V.  Zakzewski,  220  111.  52z,  he  did  not  know  of  or  appreciate 
77  N.  E.  147,  4  L.R.A.(N.S.)  848;  the  danger  arising  from  such  negli- 
Moore  Lime  Co.  v.  Richardson,  95  Va.  gence,  and  therefore  did  not,  by  con- 
326,  28  S.  E.  334,  64  A.  S.  R.  785;  tinning  his  labor,  assume  the  risk  of 
Props  V.  Washington  Pulley,  etc.,  Co.,  injury  therefrom.  Choctaw,  etc.,  R. 
61  Wash.  8,  111  Pac.  888,  45  L.R.A,  Co.  v.  Jones,  77  Ark.  367,  92  S.  W. 
(N.S.)  658  and  note;  Portance  v.  244,  7  Ann.  Cas.  430,  4  L.R.A,(N.S.) 
Lehigh  Val.  Coal  Co.,  101  Wis.  574,  837. 

77  N.  W.  875,  70  A.  S.  R.  932.  9.  See  supra,  par.  147. 

A  brakeman  on  a  freight  train  as-       10.  Noble    v.    Bessemer    Steamship 
sume«  the  risk  of  injury  from  iron  or   Co,.  127  Mich.'  103,  86  N.  W.  520,  89 
lumber  projecting  over  the  end  of  a   A.  S.  R.  461,  64  L.R.A.  466. 
car  which  he  is  attempting  to  couple 
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liis  right  of  recovery  is  not  defeated,  for  it  ia  an  appreciation  of  the 
danger/*  not  mere  knowledge  of  the  defect  by  which  the  danger 
is  threatened,  that  bars  hia  action.^*  In  the  usual  terminology  of  the 
books,  the  mere  fact  that  the  employee  knows  of  the  defective  con- 
dition of  an  instrument  with  which  he  works  does  not  necessarily 
charge  him  wiih  contributory  negligence,  or  the  assumption  of  risks 
growing  out  of  the  defects.**  Accordingly  it  is  held  that  the  knowl* 
edge  of  a  brakeman  of  the  unsafe  condition  of  the  railroad  track 
upon  which  he  was  killed  will  not  defeat  a  recovery  for  his  death, 
if  it  was  iabt  so  dangerous  as  to  threaten  immediate  injury,  or  if  he 
might  have  reasonably  supposed  that  he  could  safely  work  on  it  by 
the  use  of  care  and  caution.**  Again,  a  servant  undertaking  to  clean 
a  drain  filled  with  decaying  animal  matter  is  held  not  to  assume  the 
risk  of  injuries  from  dangerous  gases  of  which  he  has  no  knowledge, 
the  effect  of  which  it  requires  special  scientific  knowledge  to  measure 
and  determine,  although  he  knows  of  the  character  of  the  contents 
of  the  drain,  and  that  it  emits  offensive  odors.**  When,  however,  a 
peril  is  obvious  or  so  patent  as  to  be  readily  understood  by  the 
employee  by  the  reasonable  use  of  his  senses,  having  in  view  his 
age,  intelligence,  and  experience,  he  will  not  be  heard  to  say  that 
he  did  not  realize  or  appreciate  it.** 

11.  Choctaw,  etc.,  R.  Co,  v.  Jones,  ren,  206  N.  Y»  366,  99  N.  E.  1042,  42 
77  Ark.  367,  92  S.  W.  244,  7  Ann.  L.R.A.(N.S.)  1229;  Tuckett  v.  Amer- 
Cas.  490,  4  L.R.A.(N,S.)  837;  Vindi-  ican  Steam,  etc.,  Laundry,  30  Utah 
cator  Consol.  Gold  Min.  Co.  v.  First-  273,  84  Pac.  500,  116  A.  S.  R.  832,  4 
brook,  36  Colo.  498,  86  Pae.  313,  10  IaRA.(N.S.)  990;  McDufPee  v.  Bos- 
Ann.  Cas.  1108.  ton,  etc.,  R.  Co.,  81  Vt.  52,  69  Atl. 

Notes:  87  A.  S-  R.  583;  49  LJBA,  124,  130  A.  S.  R.  1019;  Baddeley  v. 

38:  4-  L.R.A.(K.S.).  990;  13  L.R.A.  Earl  Qrwville,  10  Q.  B.  D.  423,  56 

(N.S.)  691,  L.  J.  Q.  B.  501,  57  L.  T.  N.  S.  268, 

See  supra,  par.  141.  36  W.  R.  63,  17  Eng.  RuL  Cas.  212 

12.  Christiansen  v.  William  Graver  and  note;  Yarmouth  v.  Prance,  19  Q. 
Tank  Works,  223  ID.  142,  79  N.  E.  K  D.  647,  57  L.  J.  Q.  B.  7,  36  W. 
97,  7  Ann.  Caa.  69 ;  Paducah  Box,  etc.,  R.  281,  17  Eng.  Rul.  Caa.  217  and 
Co.  V.  Parker,  143  Ky.  607,  136  S.  note. 

W.  1012,  43  L.R.A.(N.S.)  179;  Fitz-  Notes:  87  A.  S.  B.  583;  4  L.R..A, 

gerald  v.  Connecticut  River  Paper  Co.^  (N.S.)  990. 

155  Mass.  Wbr  ^  N.  E.  464,  31  A.  13.  WuoUlla  v.  Duluth  Lumber  Co., 

g.  R.  637;  Bolseth  v.  Smith,  38  Minn.  37  Minn.  153,  33  N.  W.  551,  5  A.  S, 

14,  36  N.  W.  .665,  8  A  S.  R.  637;  R.  832. 

Christianson  v.  Northwestern  Compo-  14.  Soeder  v.  St.  Louis,  etc.,  R.  Co., 

Board  Co.,  83  Minn.  35,  85  N.   W.  100  Mo.  673,  J3  S.  W.  714,  18  A,  S. 

826,  85  A.  S.  R.  440;  Soeder  v.  St.  R.  724. 

Louis^.etc,  R.  Co.,  100  Mo.  673,  13  15.  Cox   v»    American   Agricultural 

S.  W.  714,  18  A.  S.  R.  724;   Settle  Chwiical  Co.,  24  R.  T,  503,  53  Atl. 

V.   St.   Louis,  etc.,   R.   Co.,   127  Mo.  871,  60  L.R.A.  629. 

336,  30  S.  W.  125,  48  A.  S.  R.  633 ;  16.  St.  Louis  Cordage  Co.  v.  Miller, 

Bums   V.    Delaware,   etc.,    Telegraph,  126  Fed.  495,  61  C.   C.   A.  477,  63 

etc.,  Co.;  70  N.  J.  L.  745,  59  Atl.  220,  L.R.A.  551;  Chicago,  etc.,  R.  Co.  v. 

592,  67  L.R.A,  956;  Fitzwater  v.  War-  Shalstrom,  195  Fed.  725,  115   C.  C. 
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Compl^mit  to  Employer  and  Proinide  to  Remove  Danger 

180.  Efficacy  of  Promise  to  Fix  Liability  of  Employer. — It  is  a 

well  settled  general  rule  that  the  fault  or  '^assumption  of  risk''  implied 
from  a  servant's  knowledge  that  a  tool,  instrument,  appliance,  piece 
of  machinery,  or  place  of  work  is  defective  or  dangerous  is  sus- 
pended by  the  master's  promise  to  repair,  made  in  re^ponae  to  tlie 
servant's  complaint,  so  that  if  the  servant  is  induced  by  such  promise 
to  continue  at  work  he  may  recover  for  an  injury  which  he  sustains 
by  reason  of  such  defect  within  a  reasonable  time  after  the  making 
of  the  promise.*'  In  the  customary  terminology,  the  employee  ''may 
notify  the  employer  of  the  defect,  and  continue  in  the  service  for 
a  reasonable  time,  relying  on  the  employer's  promise  to  remedy  the 
defect,  yet,  if  tlie  defect  is  not  remedied  within  the  promised  time, 
his  further  continuance  in  the  ^rvice  is  at  his  own  rii>k,  and  he 
is  guilty  of  contributory  negligence."  ^®    In  accordance  with  the  rule 

A.  515,  45  L.B.A.(N.S.)    387.     See  N.   W.    620,   27   L.R.A.(N.S.^    1052; 

supra,  par.  118,  120.  Anderson   v.    Fielding,   92   Minn.   42, 

17.  Hough   V.   Texas,  etc.,  H.   Co.,  99  N.  W.  357, 104  A.  S.  R.  665  j  Coin 

100  U.  S.  213,  25  U.  S.  (L.  ed.)  612;  v.  John  H.  Talge  Lonn^  Co.,  222  Ma 

Kane  v.  Northern  Cent.  R.  Co.,  128  488,  121  S.  W.  1,  17  Attn.  Caa.  888, 

U.  S.  91,  9  S.  Ct.  16,  32  U.  S.  (L.  ed.)  25  L.R.A.(N.S.)    1179;   Andreesik  v. 

339;  St  Louis,  etc.,  R.  Co.  v.  Haw-  New  Jersey   Tube   Co.,   73   N.   J.  L. 

kins,  88  Ark.  548,  115  S.  W.  175,  129  664,  63  Atl.  7lD,  9  Ann.  Cas.  1006 

A.  S.  R.  112 ;  Cheeuev  V.  Ocean  Steatn-  and  note,  4  L.R.A.(N.S.)   913;   Rice 

ship  Co.,  92  Ga.  726,  19  S.  E.  33,  44  v.  Eureka  Paper  Co.,  174  N.  Y.  385, 

A.   S.   R.   113;   Illinois   Steel   Co.   v,  66  N.  E.  979,  95  A.   S.  R.  685,  62 

Mann,  170  111.  200,  48  N.  E.  417,  62  L.R.A.    611;    Brownfield    v.    Hughes, 

A.  S.  R.  370,  40  L.R,A.  781  and  note:  128  Pa.  St.  194,  18  Atl.. 340,  15  A.  S. 

Morden   Frog,  etc..  Works  v.   Fries,  R.  (^Q7\  ColHns  v.  Harrison,  25  R.  I. 

228  111.  246,  81  N.  E.  862,  119  A.  S.  4d9,  5*  Atl.  -678,  64  L.R.A.  156;  Gulf, 

R.  428;  Indianapolis,  etc.,  R.  Co.  v.  etc.,  R.  Co.  v.  Donnelly,  70  Tex.  371, 

Watson,  114  Ind.  20,  14  N.  E.  721,  15  8  S.  W.  52,  8  A.  S.  R.*^  608;  Stephen- 

N.  E.  824,  5  A.  S.  R.  578;  Meador  v,  son  v.  Duncan,  73  Ww.  404,  41  N.  W. 

Lake  Shore,  etc.,  R.  Co.,  138  Ind.  290,  337,  9  A.  S.  R.  806;  Erdman  v.  Illinois 

37  N.  E.  721,  46  A.  S.  R.  384;  Foster  Steel  Co.,  95  Wis.  6,  69  N.  W.  993, 

V.  Chicago,  etc.,  R.   Co.,  127  la.  84^  60  A.  S.  R.  66;  Maitland  v.  Gilbert 

102  K.  W.  422,  4  Aim.  Cas.  150  and  Paper  Co.,  97   Wis.   476,  72  N.  W. 

note;    Southern    Kansas    R.    Co.    v.  1124,  65  A.  S.  B.  137;  Williams  v. 

Croker,  41  Kan.  747,  21  Pac.  785,  13  Kimberly,  etc.,  Co.,  131  Wis.  303,  111 

A.  S.  R.  320;  Lupher  v.  Atchison,  etc.,  N.  W.  481, 120  A.  S.  R.  1049, 11  Ann, 

R.,  Co.,  86  Kan.  712,  122  Pac.  106,  Cas.   622  and  note,  10  L.R.A.  (N.S.) 

Ann.  Cas.  1913C  498  and  note;  Del-  1043. 

more  v.  Kansas  City  Hardwood  Floor-  Notes:  77  Am,  Dec.  224;  87  A.  S. 

ing  Co.,  90  Kan.  29,  133  Pac.  151,  47  R.  581;  98  A,   S.  R.  315;  4  L.R.A. 

L.R.A.(N.S.)  1220;  Breckenridge  Co.  53;  40  L.RJI.  783;  47  L.B.A.  186;  10 

V.  Hicks,  94  ily.  362,  22  S.  W.  554,  L.R.A. (N.S.)  1043;  4  Ann.  Cas.  154; 

42  A.  S.  R.  361;  Roiix  v.  Blodgett,  17  Ann.  Cas.  896;  17  Eng.  Rul.  Cas. 

etc.,  Lumber  Co.,  85  Mich.  519,  48  N.  238. 

W.  1092,  24  A.  S.  R.  102,  13  L.R.A.  See  supra,  par.  142. 

728 ;    Brouseau    v.    Kellogg    Switch-  18.  Eiireka  Cd.  v:  Bass,  81  Ala."  200, 

board,  etc.,   Co.,   158  Mich.   312,   122  8  So.  216,  60   Am.  Rep.  162,  quoted 
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stated  it  is  held  that  a  domestic  servant  is  not  deprived  of  a  right 
of  action  against  her  employer  for  sickness  caused  by  the  leaky  con- 
dition of  the  roof  of  the  room  furnished  as  her  sleeping  apartment 
by  the  fact  that  she  continued  to  occupy  it  after  learning  of  its  unfit 
condition,  if  she  did  so  under  his  promise  to  repair.^*  Again,  it  is 
held  that  a  promise  by  a  master  to  furnish  an  additional  safety  appli- 
ance relieves  the  servant  from  the  imputation  of  having  assumed 
the  risk  incident  to  working  without  the  appliance.*^  And  when 
a  servant  complains  to  his  master  that  a  fellow  servant  with  whom 
he  is  associated  in  the  performance  of  the  duties  of  his  employment 
is  incompetent,  and  the  master  promises  to  replace  the  incompetent 
servant  with  a  competent  workman,  the  servant  so  complaining  may, 
in  reliance  on  such  promise,  continue  in  the  discharge  of  his  duties 
for  a  reasonable  time  to  enable  the  ma.«ter  to  fulfil  his  agreement  with- 
out being  charged  with  having  assumed  the  risk.* 

181.  Foundation  of  Theory  Placing  Liability  on  Employer. — The 
opinions  of  the  judges  disclose  some  difference  of  view  as  to  the  precise 
effect  of  the  promise.*  It  frequently  is  stated  that  when  the  master 
has  knowledge  of  the  defect  and  promises  to  repair  the  same,  he 
impliedly  requests  the  servant  to  continue  at  work  and  impliedly 
assumes  responsibility  for  any  accident  that  may  result  from  the 
defect  during  the  reasonable  time  within  which  repairs  should  be 
made  •  Again,  it  is  said  that  if  a  ser^j^ant,  having  a  right  to  abandon 
the  service  as  dangerous,  refrains  from  doing  so  in  consequence  ol 
assurances  that  the  cause  of  danger  shall  be  removed,  the  duty  to 
remove  it  is  manifest  and  imperative,  and  the  master  is  not  in  the. 
exercise  of  ordinary  care  unless  or  until  he  makes  his  asdnrances 
good.^  That  the  principle  is  politic  can  haxdly  admit  of  doubt. 
Economic  changes  that  have  made  it  impossible  for  employees  freely 
to  choose  their  employment  or  ev^x  their  employer  have  necessitated 
somo  mitigation  of  tJie  rule  which  forbids  a  recovery  for  injuries 
due  to  known  dangers,  yet  it  may  be  doubted  whether  the  theory, 
which  is  by  no  means  clearly  or  easily  understood,  is  not  a  mistaken, 
one.  It  well  may  be  discarded  in  favor  of  a  somewhat  similar  prin- 
ciple that  is  simpler,  more  consonant  to  fundamental  theory,  and 

in  Birmingham  R.,  etc.,  Co.  v.  Allen,  R.  1049,  11  Ann.  Cas.  622,  10  L.R.A. 

99  Ala.  359,  13  So.  8,  20  L.B.A-  457.  (N.S.)  1043  and  note. 

19.  Collins   v.   Harrison.   25  R.   L  Note:  11  Ann.  Cas.  625. 
489,  56  Atl.  678,  64  L.R.A.  156.  2.  Note :  40  L.R.A.  783. 

20.  Note:  17  Ann.  Cas.  896.  S.  Morden    Frog,    etc.,    Works    v. 
1.  Dehnore  v.  Kansas   City   Hard-   Fries,  228  111.  246,  81  N:  E.  862,  119 

wood  Flooring  Co.,  90  Kan.  29,  133  A.  S.  R.  428. 

Pac.  151,  47  L.R.A.(N.S.)  1220-  Mait-  Notes:  4  Ann.  Cas.  154;  22  L.R.A. 

land   V.   Gilbert   Paper  Co.,  97   Wis.  (N.S.)   473. 

47.6,  72  N.  W.  1124,  65  A.  S.  R.  137;  4.  Cheeney  v.  Ocean  Steamship  Co., 

Williams  V.  Kimberly,  etc.,   Co.,  131  92  Ga.  726,  19  S.  E.  33,  44  A.  8.  R. 

Wis,  303,  111  N.  W.  481,  120  A.  S.  113. 
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hence  more  readily  comprehended.  Instead  of  holding  that  the 
employee  may  remain  in  the  employment  for  a  reasonable  time  with 
a  right  to  recover  in  case  injury  results,  it  would  seem  to  be  better 
suited  to  modern  conditions  to  hold  that  the  employee  shall  be  entitled 
to  recover  only  after  the  expiration  of  a  reasonable  time.  Such  a 
principle  must  stimulate  both  employer  and  employee  to  vigilance 
to  detect  and  correct  sources  of  peril ;  it  does  not  require  the  employee 
to  leave  the  service,  an  economic  impossibility;  it  does  make  allow- 
ance for  forgetfulness  that  inevitably  results  from  lapse  of  time,  as 
well  aa  the  indifference  to  danger  that  results  from  continued  associa- 
tion therewith.  That  the  practical  difference  between  the  two  the- 
ories cannot  be  very  great — often,  none  at  all — ^is  apparent  when  it 
is  noted  that  each  depends  upon  the  interpretation  of  that  most 
elusive  of  all  legal  terms,  "reasonable  time."  * 

182.  Sufficiency  of  Promise;  Reliance  Therein, — ^In  order  to  author- 
ize a  recovery  by  virtue  of  the  doctrine  of  notice  and  promise  to 
repair,  it  must  appear  that  the  employer  did  in  fact  either  expressly 
or  impliedly  promise  to  repair  the  defect.  A  simple  protest  or  com- 
plaint by  the  employee,  not  followed  by  any  assurance  that  altera- 
tions will  be  made^  will  not  as  a  rule. fix  liability  upon  the  employer.* 
While  the  promise  may  be  implied  as  well  as  express,  there  is  no 
implication  from  the  bare  fact  that  the  emi)loyee  complained  of  the 
defect  cat  daoiger.^  For  example,  a  ^tone  mason  who  sees  stones  fall 
on  two  successive  days  from  a  "dog"  connected  with  a  derrick  and 
known  to  him  to  be  defective,  and  who,  continuing  his  work,  i«  injured 
on  the  third  day  by  a  stone  falling  on  him  from  such  "dog,"  cannot 
recover,  although  in  the  meantime  he  has  called  the  attention  of  the 
foreman  to  the  defective  "dog,"  and  is  informed  by  him  that  no 
change  will  be  made.®  It  is  not,  however,  necessary  that  the  servant 
should  state  in  exact  words  that  he  apprehends  danger  to  himself  by 
reason  of  the  defect,  nor  need  there  be  a  formal  notification  that  he 
will  leave  the  service  unless  the  defect  is  removed  or  remedied.  It 
is  sufficient  if,  from  the  circumstances  of  the  case,  it  can  fairly  be 
inferred  that  the  servant  is  complaining  on  his  own  account,  and  that 
he  is  induced  to  continue  in  the  service  by  reason  of  the  promise.* 

5.  See  supra,  par..  143.  107, 110  A.  S.  R.  513;  East  Tennessee, 

6.  Louisville,  etc.,  R.  Go.  v,  Stutts,  etc.,  R.  Co.  v.  Duffleld,  12  Lea  (Tenn.) 
105  Ala,  368,  17  So.  29,  53  A.  S.  R.  63,  47  Am.  Rep.  319;  Williams  y. 
127;  Limberg  v.  Glen  wood  Lumber  Kimberly,  etc.,  Co.,  131  Wis.  303,  111 
Co.,  127  Cal.  598,  60  Pac.  176,  49  N.  W.  481, 120  A.  S.  B.  1049,  U  Ann. 
L.R.A.  33;  Indianapolis,  etc.,  R.  Co.  Cas.  622,  10  L.R.A.(N',S.)  1043.  See 
v.  Watson,  114  Ind.  20.  14  N.  E.  721,  supra,  par.  144. 

15  N.  E.  824,  5  A.  S.  R.  578 ;  Lamson       7.  Note :  4  Ann.  Cas,  155.    , 
V.  American  Axe,  etc.,  Co.,  177  Mass.       8<  Talbot  v.   Sims,  213  PA.   St.  1, 
144,  58  N.  E.  585,  83  A.  S.  R.  267;   62  Atl.  107,  110  A.  S.  R.  513, 
Talbot  V.  Sims,  213  Pa.  St.  1,  62  Atl.       9.  Yerkes  v.  Northern  Pac.  R.  Co., 
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But  it  is  generally  agreed  that  the  promise  must  have  reference  to  the 
employee's  own  safety.  The  rule  is  not  satisfied  by  a  complaint  and 
promise  that  have  reference  to  the  employee's  comfort,  or  the  quantity 
or  quality  of  the  work  done,  or  even  the  safety  of  third  persons.** 
The  promise  need  not,  however,  be  made  to  the  employee  in  person ; 
if  made  in  his  presence  and  hearing,  although  not  in  response  to  his 
complaint^  he  has  a  right  to  rely  thereon  and  is  entitled  to  the  benefit 
thereof.  He  must,  however,  have  acted  in  reliance  upon  the  promise.** 
It  is  for  the  jury  to  say  from  the  evidence  whether  there  was  a  promise 
by  the  master  to  repair  as  well  as  what  influence  such  promise  had  in 
inducing  the  servant  to  continue  at  work.**  When  the  employee  is 
a  corporation  notice  of  a  defect  may,  of  course,  be  given  to  an  agent 
in  charge  of  that  part  of  the  business;  *•  but  in  order  that  the  promise 
of  an  agent  may  be  effective  it  must  appear  that  he  had  express  or 
implied  authority  so  to  act  in  behalf  of  his  principal.** 

183.  Period  during  Which  Promise  Is  Effective. — According  to  the 
generally  recognized  doctrine,  the  employer's  promise,  when  indefinite 
as  to  time,  is  effective  for  a  reasonable  period,  after  the  lapse  of  which, 
if  the  employee  continues  in  the  service  and  sustains  injury,  there 
can  be  no  recovery.**    Reasonableness  in  this  connection,  as  in  many 

112  Wis.  184^  88  N.  W.  33,  88  A.  S,  Note:  Ami.  Cas.  1913C  510. 

R.  961.  14.  Burch  v.  Southern  Pac.  Co.,  32 

Notes:  4  Ann.  Cas.  155;  Ann.  Cas.  Nev.    75,    104   Pac.    225,   Ann.    Cas. 

1913C  509.  1912B  1166. 

10.  Morden  Frog,  etc.,  Works  v.  Notes:  40  L.R.A.  796;  4  Ann.  Caa 
Fries,  228  lU.  246,  81  N.  E.  862,  119  155;  Ann.  Cas.  1913C  510. 

A.  S.  R.  428;  Dunphrey  v.  Farr,  etc.,  See  supra,  par.  144. 

Mf^.   Co.,  83  N.  J.  L,  763,  85  Atl.  15.  District  of  Columbia  v.  McEl- 

203,   86   Atl.  1103,   45   L.R.A.(N.S.)  ligott,  117  U.  S.  621,  6  S.  Ct.  884,129 

363  and  note.  U.  S.   (L.  ed.)   946;  Birmingham  R., 

Notes:  9  Ann.  Cas.  1012;  Ann.  Cas.  etc.,  Co.  v.  Allen,  99  Ala.  369,  13  So. 

1913C  609.  8,  20  L.R.A.  467;  Louisville,  etc.,  R. 

11.  Indianapolis,  etc.,  R.  Co.  v.  Co.  v.  Stutts,  106  Ala.  368,  17  So. 
Watson,  114  Ind.  20,  14  N.  E.  721,  29,  53  A.  S.  R.  127;  Illinois  Steel 
15  N.  E.  824,  5  A.  S.  B.  678;  Lewis  Co.  v.  Mann,  170  111.  200,  48  N.  E. 
V.  New  York,  etc.,  E.  Co.,  163  Mass.  4^7^  62  A.  8.  R.  370,  40  LJl.A.  781; 
73,  26  N.  E.  431,  10  L.R.A.  513.  ^^j^^  ^    Southern  Pac.  Co.,  32  Nev. 

Notes:   4  Ann    Cas.   156;   9   Ann.  75    ^^4  p^    225,  Ann.  Cas.   1912B 

Cas^l012;  Ann.  Cas   1913C  511.  ^^^    Andn«iik  v.  New  Jersey  Tube 

The   promise  must   have   been   the  ^      73  ^^    j    ^  g^    ^3  ^^1.  719,  9 

inducmg  motive  which   kept  him   at  .    '     ^        ^^^       a     ^«    a   i  a  l 

work    and   without   which   he   would  ^^'  ^^^'  ^^^  "°^  ^^^  ^  ^'^•^• 

have'quit.     Coin  v.  John  H.   Talge  <?^-^;>    ^^^ V^o^c 'i^^M^^^fo^'^o^ 

Loungl  Co.,  222  Mo.  488,  121  S.^  W.  Co.,  174  N.  Y.  ^5   J«  N.  E.  979   96 

1,  17  Ann.  Cas.  888,  25  L.R.A.(N.S.)  A.  S.  R.  685,  62  L.R.A.  611;  Hollis 

1179.     See  'stipi*a,  par.  144.  '^-  Widener,  228  Pa.  St.  466,  77  Atl. 

12.  Note :  4  Ann.  Cas.  156.  819,  139  A.  S.  R.  1010,  21  Ann.  Cas. 

13.  Poli  v.  Nuraa  Block  Coal  CoJ,  108;  East  Tennessee,  etc.,  R.  Co.  v. 
149  la.  104,  127  N.  W.  1105,  33  Duffield,  12  Lea  (Tenn.)  63,  47  Am. 
L.R.A.(N.S.)  646.  Rep.  319;  Stephenson  v.  Duncan,  13 

699 


§  184  MASTER  AND  SERVANT         18  R.  C.  L. 

others,  is  a  relative  term;  ordinarily  a  reasonable  time  is  the  time 
necessary  to  effect  the  repair  and  remove  the  danger,  or  such  a  period 
as  does  not  exclude  all  reasonable  expectations  that  the  promise  will 
be  kept.**  The  precise  period  will  depend,  of  course,  upon  the  facts 
and  circumstances  of  the  particular  case,*'  and  ordinarily  is  a  ques- 
tion for  the  jury's  determination.*^  Of  course,  if  a  definite  period 
is  fixed  by  the  terms  of  the  promise,  the  employee  will  be  protected 
only  until  the  expiration  of  that  time.**  The  fact  that  the  repairs 
or  changes  are  not  to  be  made  immediately  but  at  a  future  time  or 
after  the  happening  of  some  event  does  not  affect  the  rule.  The 
employer's  liability  commences  with  the  giving  of  the  promise  and 
continues  for  a  reasonable  period  after  the  time  fixed  upon  for  carry- 
ing it  into  effect.*®  Very  plainly,  if  the  employer  revoke  his  promise 
the  employee  is  not  entitled  further  to  rely  thereon.^ 

184.  Dangers  Which  May  Be  Subject  of  Promise. — The  opinions 
very  generally  contain  statements  that  the  doctrine  of  notice  and 
promise  to  repair  does  not  extend  to  all  sources  of  danger.  It  is  said 
that  where  the  peril  is  shown  to  have  been  so  obvious,  immediate  and 
constant  that  a  reasonably  prudent  person  would  not  have  incurred  it, 
no  recovery  will  be  allowed — an  employee  having  no  right  to  rely 
on  the  employer's  persuasions  under  such  circumstances.*    Just  what 

Wis.  404,  41  N.  W.  337,  9  A.  S.  R.  Notes :  4  Ann.  Cas.  156 ;  Ann.  Cas. 

806.  1913C  135. 

.   Notes:  87  A.  S.  R.  581;  10  L.RJL.  See  supra,  par.  145. 

(N.S.)    1043;   9  Ann.  Cas.  1012;   11  19.  Note:  4  Ann.  Cas.  156. 

Ann.  Cas.  625;  Ann.  Cas.  1913C  511;  20.  Morgan  v.  Rainier  Beach  Lum- 

17  Eng,  Rul.  Cas.  240.  ber  Co.,  51  Wash.  335,  98  Pac.  1120, 
See  supra,  par.  145.  22  L.R.A.(N.S.)  472  and  note. 

16.  Illinois  Steel  Co.  v.  Mann,  170  A  servant  who  continues  at  work  in 
111.  200,  48  N.  E.  417,  62  A.  S.  R.  reliance  on  his  employer's  promise 
370,  40  L.R.A.  781;  Anderson  v.  Field-  may  recover  fca*  an  injury  resulting 
ing,  92  Minn.  42,  99  N.  W.  357,  104  from  the  defect,  though  the  injury  is 
A.  S.  R.  665.  inflicted  so  soon  after  the  promise  that 

Note :  4  Ann.  Cas.  ,156.  the  master  has  not  had  suHicient  time 

17.  Roux  V.  Blodgett,  etc.,  Lumber  to  make  the  repair.  Foster  v.  Chi- 
Co.,  85  Mich.  519,  48  N.  W.  1092,  24  cago,  etc.,  R.  Co.,  127  la.  84,  102  N. 
A.  S.  R.  102,  13  L.R.A.  728.  W.  422,  4  Ann.  Cas.  156. 

Where  an  employee  complains  that  1.  Neeley    v.    Southwestern    Cotton 

cogwheels  where  he  is  at  work  sAiouid  Seed  Oil  Co.,  13  Okla.  356,  75  Pac. 

be  guarded,  and  is  assured  that  they  537,  64  L.R.A.  145. 

will  be,  he  oannofc  be  held,  when  in-  2.  District   of    Columbia   v.    McEl- 

jured  two  days  laler,  to  have  assumed,  ligott,  117  U.  S.  621,  6  S.  Ct.  884,  29 

as  a  matter  of  law,  the  risk  resulting  U.   S.    (L.   ed.)    946;   Republic  Iron, 

from  leaving  them  unguarded.    Bueh-  etc,  Co.  v.  Thomasino,  176  Fed.  49, 

ner  v.  Creamery  Package  Mfg.   Co.,  99    C.    C.    A.   523,    29    L.R.A.(N.S.) 

124  la.  445,  100  N.  W,  345,  104  A.  S,  606;  Indianapolis,  etc.,  R.  Co.  v.  Wat- 

R.  354.  son,  114  Ind.  20,  14  N.   E.  721,  15 

18.  Miller  v.  White  Bronze  Menu-  N.  E.  824,  5  A.  S.  R.  578;  Wilson  v. 
ment  Co.,  141  la.  701,  118  N.  W.  518,  Winona,  etc.,  R.  Co.,  37  Minn.  326, 

18  Ann.  Cas.  957.  33  N.  W.  908,  5  A.  S.  R.  851;  Comer 
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is  the  import  of  tliis  proposition  is  not  satisfactorily  explained  by  the 
courts.  On  its  face  it  appears  to  be  a  denial  of  the  doctrine  of  promise 
to  repair,  for  in  the  absence  of  any  promise  the  employee  is  entitled 
to  recover  in  case  the  danger  was  not  obvious.  An  explanation  may 
be  sought,  and  probably  exists,  in  the  fundamental  principle  of 
comparative  knowledge.  If  the  peril  is  as  apparent  to  the  employee 
as  to  the  employer,  considering  the  age,  experience  and  understand- 
ing of  the  former,  then  no  promise  of  the  employer  may  be  relied 
on.*  And  so  in  case  of  injuries  resulting  from  simple  tools  it  ordi- 
narily is  held  that  no  recovery  can  be  based  on  a  promise  of  the 
employer  to  effect  repairs.*  There  is  left,  however,  subject  to  the 
operation  of  the  promise  to  repair  doctrine  the  large  class  of  case^t 
in  which  the  employee,  suspecting  but  not  fully  appreciating  the 
danger,  is  induced  to  continue  in  the  employment.  In  any  case  the 
right  of  the  employee  to  recover  is  left,  ordinarily,  to  the  jury's  deter- 
mination.^ 

Commands  cmd  Ass^trancea  of  Safety 

185.  Compliance  with  Direction  of  Employer  Generally. — ^Tt  is  the 
duty  of  an  employee  to  submit  himself  to  the  reasonable  demands  of 
his  employer,  not  only  as  to  the  work  to  be  done,  but  as  to  the  manner 
of  doing  it;  and  it  is  his  right  to  assume  that  his  employer  will  take 
the  necessary  precautions  to  secure  safety  and  will  not  expose  him  to 
unnecessary  danger.*  This  obedience  an  employee  properly  may 
aeeord  even  when  confronted  with  perils  that  otherwise  should  be 

v.  Meyer,  78  N.  J.  L.  464^  74  Atl.  N.  W.  620,  27  L.R.A.(N.S.)  1052  and 

497,  29  L.R.A.(N.S.)  597;  Morgan  v.  note. 

-Ritxnier  Beaeh  Lumber  Co.,  51  Wash.  A  shearing  an4  punching  maehine 
335,  98  Pac.  1120,  22  L.R.A.(N.S.)  used  for  punching  holes  in  iron  or 
472  and  note;  Maitland  v.  Gilbert  steel  plates  cannot  be  held  to  be  a 
Paper  Co.,  97  Wis.  476,  72  N.  W.  machine  of  which  the  operating  serv- 
1124,  65  A.  S.  B.  137 ;  Albrecht  v.  ant  has  the  same  knowledge  and  com- 
Chieago,  et<5.,  R.  Co.,  108  Wis.  530,  prehension  as  of  a  simple  tool  or 
84  N.  W.  882,  53  L.R.A.  663.  implement,  so  that  his  continuing  to 
Notes:  87  A.  S.  B.  582;  40  L.B.A.  operate  it  after  a  complaint  and 
782;  4  Ann.  Cad«  154.  promise  to  repair  precludes  his  re- 
See  supra,  par.  146.  covery  for  subsequent   injury   there- 

3.  See  supra,  par.  146.  from.     Morden  Frog,  etc.,  Works  v. 

4.  Meador  v.  Lake  Shore,  etc.,  R.  Piies,  228  111.  246,  81  N.  E.  862,  119 
Co.,  138  Ind.  290,  37  N.  E.  721,  46  A.  S.  B.  428. 

A.   S.  R.  384;   McGill  v.   Cleveland,  See  supra,  par.  146. 

etc.,  Traction  Co.,  79  Ohio  St.  203,  86  5.  Brouseau     v.    Kellogg     Switch- 

N.  E.  989,  128  A.  S.  R.  705,  19  L.R.A.  board,  etc.,  Co.,  158  Mich.  312,  122 

(N.S.)  793.  N.  W.  620,  27  L.R.A.(N.S.)   1052. 

Notes:  13  L.R.A.(N.S.)  669;  4  Ann.  Note:  Ann.  Cas.  1913C  513. 

Cas.  155.  See  supra,  par.  146. 

Contra,  Brouseau  v.  Kellogg  Switch-  6.  Note :  97  A.  S.  R.  896. 
board,  etc.,  Co.,  158  Mich.  312,  122 
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avoided.  In  any  case,  but  more  plainly  when  a  command  is  sudden 
and  there  is  little  or  no  time  for  reflection  and  deliberation,  the  em- 
ployee may  not  set  up  his  judgment  against  that  of  his  recognized 
superiors;  on  the  contrary  he  may  rely  upon  their  advice,  assurances 
and  commands,  notwithstanding  many  misgivings  of  his  own.'  It 
by  no  means  follows  that,  because  he  could  justify  disobedience  of  the 
order,  he  is  barred  of  recovery  for  injuries  received  in  obeying  it.* 
He  is  not  required  to  balance  the  degree  of  danger  and  decide  whether 
it  is  safe  for  him  to  act,  but  is  relieved  in  a  measure  of  the  usual 
obligation  of  exercising  vigilance  to  detect  and  avoid  the  danger.* 
Especially  when  the  act  is  one  that  could  be  made  safe  by  the  exercise 
of  special  care  on  the  part  of  the  employer,  the  employee  may  assume 
that  such  care  will  be  taken.*®  Again,  it  is  a  psychological  truth  that 
employees  form  a  habit  of  obedience  that  overcomes  independent 

7.  Choetaw,  etc.,  R.   Co.  v.  Jones,  Mach.  Works,  90  Va.  492,  19  S.  E. 

77  Ark.  367,  92  S.  W.  244,  7  Ann.  261,  44  A.   S.  R.  927;  Norfolk,  etc., 

Cas.    430,    4    L.R.A.(N.S.)    837    and  R.  Co.  v.  Ward,  90  Va.  687,  19  S.  E. 

note;  Lalor  v.  Chicago,  etc.,  R.  Co.,  849,  44  A,  S.  R.  9^45,  24  L.R.A.  717; 

52  111.  401,  4  Am.  Rep.  616 ;  Hinckley  Engelking  v.  Spokane,  59  Wash.  446, 

V.  Horazdowsky,  133  111.  359,  24  N.  E.  110  Pac,  35,  29  LJR.A.(N.S»)  481. 

421,  23  A.  S.  R.  618,  8  L.R.A.  490;  Notes:   97  A.   S.  R.   896,  897;   48 

Western    Stone    Co.   v.    Muscial,   196  L.R.A.  753,  760,  803;  7  Ann.  Cas.  436. 

III.  382,  63  N.  E.  664,  89  A.  S.  R.  See  supra,  par.  149. 

325;    Narth    Chieago    St.    R.    Co.    v.  Whether  a  servant  assumed  the  risk 

Auf mann,  221  111.  614,  77  N.  E.  1120,  incident  to  an   act  performed  under 

112  A.  S.  R.  207;  Graham  v.  Mattoon  the  orders  of  his  master  is  ordinarily 

City  R.   Co.,  234  111.  483,  84  N.  E.  a  question  of  fact  for  the  jury,  and 

1070,   14   Ann.    Cas.   853;    Taylor  v.  only  heoomes  a  question  of  law  when 

Evansville,  etc.,  R.  Co.,  121  Ind.  124,  but  one  conclusion  can  be  drawn  from 

22  N«  E.  876, 16  A.  S.  R.  372,  6  L.R.A.  the  evidence  by  all  ivaso^able  minds. 

584 ;  Louisville,  etc.,  R.  Co.  v.  Han-  Long  v.  lllinoia  Cent.  R*  Co.,  113  Ky. 

ning,  131  Ind.  528,  31  N.  E.  187,  31  806,  68  S.  W.  1095,  101  A.  S.  tU  374, 

A.  S.  R.  443;  Meier  v.  Way,  136  la.  58  L.R.A.  237. 

302,  111  N.  W.  420,  125  A.  S.  R.  254;  Note:  7  Ann.  C«3.  442. 

St.  Louis,  etc.,  R.  Co.  v.  Morris,  76  8.  Emphaats  is  often  laid  upon  the 

Kan.    836,    93    Pac.    153,    13    L.R.A.  fact  that  the  emiployee  was  command- 

(N.S.)  1100;  Harrison  v.  Detroit,  etc.,  ed  to  perform  duties  outside  the  scope 

?^  ^^^-^'^^.^oi^iS^U^  ^.\^'r}^^'  o^  his  a«^tomed  etoplovment.     Dal- 

19  A.  S.  R.  182\^r.^u^-i^'..^?;?T'^S?  J^n^tod  v.  Saalfeldt,  175  IlL  310,  51 

rbi^onVf /v  Q^'  Ti  ^^^^'  7'  N.  E.  645,  67  A.  S.  R.  214,  48  L.R,A. 

581,  30  LR^.  N.S.)    453  and  note;  753     Loui3,.ii,     ^tc.,  R.  Co,  v.  Han- 

Brouseau  v.  Kellogg  Switchboard,  etc«,  •'    101   t^a  \oq    qi   v    it    ict    qi 

Co.,  158  Mich.  312,  122  N.  W.  620,  27  "'"|'  ^^^  }r^'  ^^'  ^^  ^^  ^'  ^®^'  ^^ 

L.R.A.(N.S.)  1052  and  note;  Stenvog  ^\?;  ^'  f?  t  t,  a    ono    -1  a        n 

y.    Minnesota    Transfer    R.    Co.,    108  ^.^""^^^[^^  h^^\?^^''  ^  ^'''*-  ^**- 

Minn.  199,  17  Ann.  Cas.  240,  121  N.  ^^X'  I    ,  ?/  ^^'  ^\         ^ 

W.  903,  25  L.R.A.(N.S.)  362;  Tuckett  ,  ^-  Norfolk,  etc.,  R.  Co.  v.  Ward,  90 

V.  American  Steam,  etc.,  Laundry,  30  Va.  687,  19  S.  E.  849,  44  A.  S.  R. 

Utah  273,  84  Pac.  500,  116  A.  S.  R.  945,  24  L.R.A.  717. 

832,   4   L.R.A.(N.S.)    990;    Jones    v.  Note:   30  L.R.A.(N.S.)   443. 

Old  Dominion   Cotton  Mills,   82   Va.  See  supra,  par.  149. 

140,  3  A.  S.  R.  92;  Michael  v.  Roanoke  10.  Missouri   Pac.   R.    Co.   v.    Wil- 
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thought  and  action,  depriving  them  of  power  to  exercise  the  intel- 
ligence that  otherwise  would  protect  them.**  If  the  injured  employee 
relies  upon  a  command  or  assurance  given  by  a  representative  of  the 
empiojer,  he  must  be  prepared  to  show  that  the  representative  was 
duly  authorized  to  act  for  the  employer,*'  a  matter  that  more  often 
than  not  is  within  the  jury's  province  for  determination.*' 

186.  Assurance  that  No  Danger  Exists. — The  general  principle 
above  expressed  **  applies  in  case  the  employee  performs  the  service 
pursuant  to  assurances  of  the  absence  of  danger  as  well  as  where  the 
inducement  takea  the  form,  of  a  command  or  order.*^  If,  suspecting 
danger,  he  demurs  to  the  performance  of  desired  acts,  and  the  employer 
to  overcome  his  hesitation  assures  him  that  no  danger  exists,  he  will 
be  entitled  as  a  rule  to  recover  in  case  he  su.«tains  an  injury.**  For 
example,  an  employee  does  not,  as  matter  of  law,  assume  the  risk  of 
injury  from  working  under  an  overhanging  frozen  crown  in  a  sand 
pit,  if  he  is  commanded  under  pain  of  discharge  to  do  so  by  his  mas- 
ter's representative,  with  the  assurance  that  iiie  representative  had 
tested  it  and  found  it  was  safe.*'  The  right  of  recovery  is  especially 
clear  where  tlie  assurance  is  given  to  induce  the  employee  to  enter 
a  new  employment,  or  where  the  performance  of  the  desired  acts 
requires  the  taking  of  precautions  and  the  assurance  relates  thereto.*^ 
The  employee  is  justified  in  assuming  that  the  employer's  knowledge 
is  superior  to  hm,  and  that  he  properly  may  defer  thereto.**  If  he 
actually  believes  the  employer's  assurance  of  safety,  his  right  of 
recovery  will  not  be  defeated  by  the  fact  that  third  persons  have 
declared  the  employment  to  be  dangerous. *• 

187.  Dangers  Fully  Comprehended  by  Employee* — By  no  means, 
however,  is  an  employee,  under  all  circumstances  and  at  all  hazards, 
bound  to  dbey  tlie  commands  or  accept  the  assurances  of  the  employer. 
The  peril  may  be  so  great  that  no  prudent  person  would  chance  it. 
Neitlicr  the  employer,  nor  his  reprenentative  has  a  right  to  give  such 
an  order  or  insurance;  and  the  employee  has  no  right  to  act  pursuant 

Hams,  75  Tex.  4,  12  S.  W.  835,  16  A.  686,  UiS  N.  W.  581,  30  L.R.A.(N.S.) 

S.  R.  867.  453. 

Notes:  48  L.R.A.  753;  7  Ann.  Cas.  Notes:  87  A.  8.  B.  584;  98  A.  S.  R. 

441.  318. 

See  supra,  par.   149.  17.  Brown   v.   Lennane,   155   Mich. 

11.  Note:  30  L.R.A.(N.S.)  443.   See  686,  118  N.  W.  581,  30  L.R.A.(N.S.) 
supra,  par.  149.  453. 

12.  Southern  Ry.  v.  Pope,  133  Ky.  18.  Notes:    97    A.    S.    R.    899;    4 
835,  119  S.  W.  237,  19  Ann.  Cas.  376  L.RA.(N.S.)   971. 

and  note.  19.  McKee     v.     Tourtellotte,     167 

13.  Note:  19  Ann.  Cas.  379.     See  Mass.  69,  44  N.  E.  1071,  48  L.R.A. 
supra,  par.  149.  542  and  note. 

14.  See  supra,  par.  185.  20.  McKee     r.     Tourtellotte,     167 

15.  See  supra,  par.  150.  Mass.  69,  44  N.  E.  1071,  48  L.R.A. 

16.  Brown   v.  Lennane,   155   Mich.  542. 
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thereto.  And  if  the  employee  receive  an  injury,  knowing  as  well  as 
the  employer  the  danger  to  which  he  exposes  himself,  he  will  not  be 
permitted  to  recover.*  The  fundamental  inquiry  here,  as  elsewhere, 
involves  the  comparative  knowledge  of  the  parties.  The  fact  that  the 
employee  acted  pursuant  to  an  immediate  command  is  a  cogent  evi* 
dentiary  fact  bearing  on  this  issue.  Inasmuch  as  commands  usually 
proceed  from  persons  having  superior  knowledge,  it  may  be  presumed 
in  case  an  employee  is  ordered  to  do  certain  work  that  the  employer 
has  superior  knowledge  of  the  perils  attending  performance;  and  in 
the  absence  of  anything  to  the  contrary,  or  where  the  ease  otbetwise 
is  in  doubt,  this  presumption  must  prevail  in  behalf  of  the  plaintiff.* 
But  where  the  evidence  does  not  leave  the  fact  of  knowledge  on  the 
part  of  the  employee  a  matter  of  conjecture  and  doubt,  the  presump- 
tion is  unavailing.'    For  example,  it  is  held  that  the  owner  of  a  team, 

1.  Western    Stone   Co.   v.   Mascial,  an    act    iindoubtedfy    dangerous,    but 

196  111.  382,  63  N.  E.  664,  89  A.  S.  with  the  danf^ers  of  whidi  hb  eoald 

R.    326;    Louisville,    etc.,    R.    Co.    v,  have  informed  himself  by  the  exercise 

Hanninff,  131  Ind.  528,  31  N.  E.  187,  of  ordinary  care,  the  fact  that  he  is 

31  A.   S.  R.  443;  Milby,  etc.,  Goal,  injured  while  acting  under  the  direct 

etc.,  Co.  V.  Balla,  7  Indian  Ter.  629,  order  of  his  superior  does  not  give 

104  S.  W.  860,  18  LkR.A.(N.S.)  695;  him    a   right   of   action.     O'Hare   v. 

Long  v.  Illinois  Cent.  R.  Co.,  113  Ky.  Cocheco  Mfg.  Co.,  71  N.  H.  104,  51 

806,  68  S.   W.   1095,  101   A,   S.   K.  Atl.  257,  93  A.  S.  R.  499;  Smith  v. 

374,  58  L.R.A.  237;  Lindsey  v.  Hoi-  Wilmington,  etc.,  R.   Co.,  129  K  C. 

lerbach,  etc.,  Co.,  92  S.   W.  294,  29  173,  39  S.  E.  805,  85  A.  8.  B.  740. 

Ky.  L.  Rep.  68,  4  L.R.A.(N.S.)  830;  Note:  7  Ann.  Cas.  439. 

Leary    v.    Boston,    etc.,    R.    Co.,    139  2.  See  supra,  par.  62  et  seq. 

Mass.  580,  2  N.  E.  115,  52  Am.  Rep.  ITie  ciuestion   of  'the  servant's   as- 

733;  Harrison  v.  Detroit,  etc.,  R.  Co.,  sumption  of  ri*k  is  dependent  solely 

79  Mich.  409,  44  N.  W.  1034,  19  A.  upon  the  servant's  knowledge  and  ap- 

S.  R.  180,  7  L.R.A.  623 ;  Maltbie  v.  preciation  of  the  danger  -and  no  ad- 

Belden,  167  N.  Y.  307,  60  N.  E.  645,  ditional  responsibility  attaches  to  the 

54  L.R.A.  52 ;  Mason  v.  Ppst,  105  Va.  master  because  of  his  direct  commands 

494,  54  S.  E.  311,  11  L.R.A.(N.S.)  to  the  sen^ant.     30  L.R.A.(N.S.)  436 

1038.  note^    See  also  Chootaw^  etc.,  R*  Co.  v. 

Notes:  48  L.R.A.  754,  763,  803;  4  Jones,  77  Ark.  367,  92  S.  W.  244,  7 

L.R.A.(N.S.)    830;    30    L.R.A.(N.S.)  Ann.   Cas.  430,  4  UR.A.(N.S.)    837 

436,  543;  7  Ann.  Cas.  436.  and  note. 

See  supra,  par.  151.  The  youth  and  inexperience  of  an 

If    the    servant    knows    and    fully  employee  should  be  considered  in  de- 

oomprehends  the  risk,  he  is  charged  termining    whether    he    should    have 

with  an  assumption  of  the  risk  not-  declined  to  obey  a  foreman's  order  to 

withstanding   any   assurance   that   he  handle  heavy  timbers,  on  account  of 

can  do  the  work  safely.     Lindsey  v.  the  risk  in  so  doing.    Lowe  v.  South- 

Hollerbach,  etc.,  Co.,  92  S.  W.  294,  em  Ry.,  85  S.  C.  363,  67  S.  E.  460, 

29  Ky.  L.  Rep.  68,  4  L.R.A. (N.S.)  137  A*.  S.  R.  904. 

830;  Burke  v.  Davis,  191  Mass.  20,  3.  Kinzel  v,  Atlanta,  etc.,  R.   Co., 

76  N.  E.  1039,  114  A.  S.  R.  591,  4  137   Fed.   489,   70  C.   C.   A.   79,   69 

L.R.A.(N.S.)  971  and  note.  L.R.A.   757;   Chicago   Great  Western 

If  a  servant  is  directed  to  perform  R.  Co.  v.  Crotty,  141  Fed.  913,  73  C. 
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who  is  employed  to  remove  a  rubbish  dump,  assumes  the  risk  of 
injury  to  the  team  in  attempting  to  drive  it  down  a  steep  incline  with 
a  scraper  attached,  although  assured  by  his  employer  that  it  is  safe.* 
Again ;  aa  employee  in  a  laundry  is  held  to  assume  the  risk  of  injury 
from  the  operation  of  a  mangle  by  having  her  hand  drawn  into  the 
machine,  although  she  works  reluctantly  under  pain  of  dismissal  for 
refusal,  and  under  the  assurance  by  the  foreman  that  it  is  safe,  and 
a  guard  placed  on  the  machine  proves  inadequate,  where  she  is  fully 
aware  of  the  risk  involved  in  the  undertaking.'^  Likewise,  a  servant 
who  injures  himself  by  overstraining  his  muscles  in  overexerting  him- 
self in  lifting  weights,  etc.,  cannot  hold  his  master  liable,  as  he  him- 
self must  be  tlie  judge  of  his  own  strength ;  and  this  is  so  even  if  the 
work  is  attempted  at  the  immediate  direction  of  the  master.*  Wliile 
there  may  be  cases  disclosing  such  manifest  danger  to  the  employee 
that  the  court  may  direct  a  nonsuit  or  verdict  for  the  employer,  it 
generally  is  held  to  be  for  the  jury  to  say  whether  the  employee,  in 
acting  pursuant  to  orders  or  assurances,  knew  and  appreciated  the 
peril.'  The  tendency  of  the  modern  cases  is  to  permit  a  recovery 
unless  the  employer's  direction  calls  for  nothing  less  than  recklessness 
on  the  part  of  the  employee,  leaving  no  ground  for  difference  of  opin- 
ion as  to  the  peril  of  acting  pursuant  thereto.® 

Instrumentalities  Causing  Injuries 

188.  Generally. — Pursuant  to  the  principles  above  set  forth  recovery 
has  been  denied  in  actions  for  injuries  due  to  many  sorts  of  instru- 
mentalities.^ While  a  complete  cataloguing  of  the  causes  of  injuries 
to  employees  is  not  practicable,  some  of  the  more  frequent  may  be 

C.  A.  147,  4  L.R.A.(N.S.)  832;  Milby,  754  note. 

etc.,  Coal,  etc.,  Co.  v.  Balla,  7  Indian  4.  Lindsay  ▼.  Hollerbach,  etc.,  Co., 

Ter.  629,  104  S.  W.  860,  18  L.R.A.  92  S.  W.  294,  29  Ky.  L.  Rep.  68,  4 

(N.S.)  695;  Kean  v.  Detroit  Copper,  L.R.A.(N.S.)   830. 

etc.,  RoUing-Mills,  66  Mich.   277,  33  5.  Burke  v.  Davis,  191  Mass.  20,  76 

N.  W.  395,  11  A.  S.  R.  492.  N.  E.  1039,  114  A.  S.  R.  591,  4  L.R.A. 

As  the  only  necessary  elements  in  (N.S.)  971. 

an  assumption  of  a  risk  are  that  the  6.  Stenvog   v.   Minnesota    Transfer 

servant  understood  it  and  voluntarily  R.  Co.,  108  Minn.  199,  121  N.  W.  903, 

incurred  it,  it  is  obvious  that  where  17   Ann.   Cas.  240,  25  L.R.A.(N.S.) 

the  defense  is  relied  upon,  the  fact  362  and  note. 

that  the  servant  was  acting  in  obedi-  7.  Finn  v.  Cassidy,  165  N.  Y.  584, 

ence  to  a  direct  command  when  he  59  N.   E.  311,  53  L.R.A.  877.     See 

undertook  the  work  which  led  to  his  supra,  par.  151. 

being  injured  will  not  avail  him,  where  8.  Note:  30  L.R.A.(N.S.)  445.    See 

it   appears    that   he   appreciated    the  supra,  par.  151. 

perils  involved,  and  the  command  was  9.  See  supra,  par.  91  et  seq.,  158, 

not  such  as  to  amount  to  what  the  164  et  seq. 
law  regards  as  coercion.     48  L.R.A. 
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mentioned,  among  others  *•  places  of  working/*  scaffolding,**  poles 
or  standards  for  supporting  wires,*'  electric  cuiTent,**  machines,*' 

10.  Stenvog  v.  Minnesota  Transfer  mouth  Spinning  Co.  v.  Achord,  84  Ga. 
R.  Co.,  108  Minn.  199,  121  N.  W.  903,  14,  10  S.  E.  449,  6  L.R.A.  190 ;  Chris- 
17  Ann.  Cas.  240  and  note,  25  L.B.A.  tiansen  v.  William  Qrayer  Tank 
(N.S.)  362  (Ufting  heavy  articles).  Works,  223  lU.  142,  79  N.  E.  97,  7 

Notes:    21   Ann.   Cas.   773    (bridge  Ann.    Cas.   69;    Breckenridge   Co.   v. 

construction);    25    L.R.A.(N.S.)    364  jjic^g^  94  Ky.  362,  22  S.  W.  554,  42 

(dust  and  splinters).       •  a.    S.   R.   361;   Podvin  v.  Pepperell 

11.  Deaton  v.  Abrams;  60  Wash.  1,  Mfg.  Co.,  104  Me.  661,  72  Atl.  618, 
110  Pac.  615,  47  L.R.A.(N.S.)  266  i29  A.  S.  R.  411;  Foley  v.  Pettee 
and  note  (fall  of  piled  up  material).  Machine  Works,  149  Mass.  294,  21  N. 
Insufficiency  of  light.  Buehner  v.  E.  304,  4  L.R. A.  51 ;  Myers  v.  Hudson 
Creamery  Package  Mfg.  Co.,  124  la.  i^on  Co.,  150  Mass.  125,  22  N.  E. 
445,  100  N.  W.  345,  104  A   S.  R.  354.  ggi^  15  a.  S.  R.  176;  Burke  v.  Davis, 

Notes:   20  Ann.   Cas.   3;   21  Ann.   191  Mass.  20,  76  N.  E.  1039,  114  A. 

^^'J2?•  w  K       ir;i    M    V  S.  R.  591,  4  L.R.A.(N.S,)  971;  Ragon 

12.  Kimmer  v.  Weber,  151  N.  Y.  y^  Toledo,  etc.,  R.  Co.,  97  Mich.  265, 
417,  45  N.  E.  860,  56  A.  S.  R.  630.  55  n.  W.  612,  37  A.  S.  R.  336;  Mc 

13.  Mobile  Electric  Co.  v.  Sanges,  Qj^ty  v.  ^Vatermaii,  93  Minn.  242, 
169  Ala.  341,  53  So.  176,  Ann.  Cas.  jqI  N.  W.  300,  3  Ann.  Cas.  39 ;  Peter- 
19iaB  461  ajid  note;  Consolidated  g^n  y.  Merchants'  Elevator  Co.,  Ul 
Gas,  etc..  Power  Co.  v.  Chambers,  112  Minn.  105,  126  N.  W.  534,  137  A. 
Md.324,75Atl  241,26L.RA.(N.S.)  g.  r.  537^  27  L.R.A.(N.S.)  816; 
509  and  note;  Mclsaa45  v.  Northamp-  q^^^^  ^  j^j^^  m.  Talge  Lounge  Co., 
ton  Electric  Lighting  Co.,  Ir2  Mass.  222  Mo.  488,  121  S.  W.  1,  17  Ann. 
??^x.^^.^-  T^•J^t^  P  ^A  ^%^\?^'  Cas.  888,  25  L.R.A.(N.S.)  1179;  Odell 
Pi.^i?  3;  i;  ^-;  ^  o^^P  «  •'i^?^^*^^  v.  New  York  Cent.,  etc.,  R.  Co.,  120 
264,  85  N.  E.  89, 127  A.  S.  R.  497,  17  n.  Y.  323,  24  N.  E.  478,  17  A.  S.  R. 
L.R.A.(N.S.)  773;^  De  Kallands  v.  q^q  jjiU  v."Saugest'ed,  53  Ore.  178,  98 
Washtenaw  Home  Tel  Co.,  153  jyiich.  p^^^  594,  22  L.R.A.(N.S.)  634;  Young- 
25,  116  N.  W.  564,  15  Ann.  Cas.  593  ^lood  v.  South  Carolina,  etc.,  R.  Co., 
and  note;  Lynch  v    Saginaw  Valley  gQ  S.  C.  9,  38  S.  E.  232,  85  A.  S.  R. 

jTr^'oo?  o^"' T  o  A  /XT  c  V  ;^^  ^'  824;  East  Tennessee,  etc.,.  R.  Co.  v. 
W.  983,  21  L.R.A.(N.S.)  774  and  Duffield,  12  Lea  (Tenn.)  63,  47  Am. 
note;^Anderson  v    Inland  Telephone,   ^^^    g^g.  ^j^.  ,,    ^^^^g  p^^^   r    q^^ 

etc.,  Co.,  19  Wash.  5/5,  53  Pac.  657,   gg  Tex.  473,  18  S.  W.  571,  27  A.  S.  R. 

41  L.R.A.  410.    ^  ^  ,^^  ^  ^    ^^^     ^^   897;  Marshal  v.  Dalton  Paper  MiUs,  82 

Notes:    21    L.R.A.(N.S.)    777;    15   y^   439^  74  ^q   108,  24  L.RA.(N.S.) 

^^'i*  ^?®L-,     t:.i    .  .     /.           o  128;  Stephenson  v.  Duncan,  73  Wis. 

.i*-A-?^''^ol®.  ^if  o"""  Pr^a  \   ^*'!??^'  404,  41  N.  W.  337,  9  A.  S.  R.  806. 

imo^^*;«.^^'^^^  ^.''-  1/6    Ann.  Cas.  ^^^^^.  ^g  ^    g    j^    g^g     ^7  ^^^ 

1912B  461  and  note;  Barto  v.  W  ^as.  1107  (mangle) ;  Ann.  Cas.  1912B 

W 'ft^^fi'^'^^^^^^  S  I  W       '  1336  (emerj^  .vheel);  Ann.  Cas.  1913C 

\lti^3ltAi^h^            Cas.  13^    (saw    operated    by    machinery) 

KQg                                   '  But  if  the  employee  had  no  knowl- 

16.  St.  Louis  Cordage  Co.  v.  Miller,  ^^«  ^^,/^^  ^»°f^f  ^«.  f  ,?^^^\  ^.^f^^^ 
126  Fed.  495,  61  C.  C.  A.  477,  63  to  have  "assumed  the  risk.''  Christian- 
L.R.A.  551 ;  Fordyce  Lumber  Co.  v.  son  v.  Northwestern  Compo-Board  Co., 
Lynn,  108  Ark.  377,  158  S.  W.  501,  83  Minn.  25,  85  N.  W.  826,  85  A.  S. 
47  L.R.A.(N.S.)  270;  Victor  Coal  Co.  R.  440;  Stager  v.  Troy  Laundry  Co., 
V.  Muir,  20  Colo.  320,  38  Pac.  378,  46  38  Ore.  480,  63  Pac.  645,  53  L.R.A. 
A.  S.  R.  299,  26  L.R.A.  435;  Dart-:  459  (mangle);  Kehier  v.  Sohwenk,  151 
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shafting,**  tools  and  applian<5es,*'  elevators/®  and  aaimals***  The  de- 
fense of  assumption  of  risk  also  frequently  has  been  interposed  in 
actions  for  injuries  due  to  insufficiency  in  the  number  of  employees 
provided  by  the  employer.  When  the  servant  knows,  or  ought  to 
know,  that  the  help  provided  is  inadequate,  and  is,  or  should  be,  as 
fully  acquainted  as  his  master  with  the  attending  danger,  and  yet  con- 
tinues in  the  service,  he  assumes  the  risk.*®  Similarly,  it  is  held  that 
employees  assume  the  risk  arising  from  the  negligence  of  coemployees 
where  the  danger  is  fairly  apparent.* 

Pa.  St.  505,  25  Atl.  130,  31  A.  S.  R.  20.  Texas,  etc.,  R.  Co.  v.  Smith,  67 

777  J  Grant  v.  Keystone  Lumber  Co.,  Fed.  524,  30  U.  S.  App.  176,  14  C.  C. 

119  Wis.  229,  96  N.  W.  535,  100  A.  A.  509,  31  L.R.A.  321. 

S.  R.  883.  Notes:    17    L.R.A.(N.S.)    775;    40 

Note:  98  A.  S.  R.  317.  L.R.A.(N.S.)  916;  19  Ann.  Cas.  1046. 

16.  Flynn  v.  Prince,  198  Mass.  224,  1.  Baltimore,  etc,  R.  Co.  v.  Baagh, 
84  N.  E.  321,  17  L.R.A.(N.S.)  568;  149  U.  S.  368,  13  S.  Ct.  914,  37  U.  S- 
McGinty  v.  Waterman,  93  Minn.  242,  (L.  ed.)  772;  Fisk  v.  Central  Pac.  R, 
101  N.  W.  300,  3  Ann.  Cas.  39.  Co.,  72  Cal.  38,  13  Pac.  144,  1  A.  S, 

Notes:  48  L.R.A.  98;  18  Ann.  Cas.  R.  22;  Bourn  v.  Hart,  93  Cal.  321,  28 

663;  Am.  Cas,  1914A  659.  Pac.  951,  27  A.  S.  R.  203^  15  L.R.A. 

17.  Morden  Frog,  etc.,  Works  v.  431 ;  Mann  v.  O'Sullivan,  126  Cal.  61, 
Fries,  228  HI.  246,  81  N.  E.  862,  119  58  Pac.  375,  77  A.  S.  R.  149 ;  Mis^ 
A.  S.  R.  428;  Brazil  Block  Coal  Co.  souri  Furnace  Co.  v.  Abend,  107  111. 
V.  Gibson,  160  Ind.  319,  66  N.  E.  44,  47  Am.  Rep.  425;  Western  Stone 
882,  98  A.  S.  R.  281;  UHoux  v.  Co.  v.  Whalen,  151  III  472,  38  N.  E. 
Union  Constr.  Co.,  107  Me.  101,  77  241,  42  A.  S.  R.  244;  Cincinnati,  etc., 
Atl.  636,  30  L.R.A.(N.S.)  800  and  R.  Co.  v.  McMullen,  117  Ind.  439,  20 
note;  Vanderpoolv.  Partridge,  79  Neb.  N.  E.  287,  10  A.  S.  R,  67;  Chicago, 
165,  112  N.  W.  318,  13  L.R.A.(N.S.)  etc.,  R.  Co.  v.  Champion,  9  Ind.  App. 
668;  Neeley  v.  Southwestern  Cotton  510,  36  N.  E.  221,  37  N.  E.  21,  53 
Seed  Oil  Co.,  13  Okla.  356,  75  Pac.  A.  S.  R.  357 ;  Delmore  v.  Kansas  City 
537,  64  L.R.A.  145.  Hardwood  Flooring  Co.,  90  Kan.  29,. 

Note:  12  L.R.A.  344.  133  Pac.  151,  47  L.R.A,(N.S.)  1220; 

Ladders.      Pacific    Telephone,    etc.,  Louisville,  etc.,  R.  Co.  v.  Filbem,  6 

Co.  V.  Starr,  206  Fed.  157,  124  C,  C.  Bush    (Ky.)   574,  99  Am.  Dec.  690; 

A.  223,  46  L.R.A.(N.S.)  1123;  Stein-  OTonnor  v.  Rich,  164  Mass.  560,  42 

hauser  v.  Spraul,  127  Mo.  541,  28  S.  N.  E.  Ill,  49  A.  S.  R.  483;  Jenson  v. 

W.  620,  30  S.  W.  102,  27  L.R.A.  441 ;  Great  Northern  R.  Co.,  72  Minn.  175„ 

Sheridan  v.  Gorham  Mfg.  Co.,  28  R.  75  N.  W.  3,  71  A.  S.  R.  475;  Porter 

L  256,  ee  Atl.  576,  13  L.R.A,(N.S.)  v.  Western  North  Carolina  R.  Co.,  97 

687 ;  Sivley  v.  Nixon  Min.  Drill  Co.,  N.  C.  66,  2  S.  E.  581,  2  A.  S.  R.  272 ; 

128   Tenn.   675,   164  S.  W.   772,   51  Ell  v.  Northern  Pac.  R.  Co.,  1  N.  D. 

L.R.A.(N.S.)  337.  336,  48  N.  W.  222,  26  A.  S.  R.  621, 

18.  Reed  v.  Moore,  153  Fed.  358,  82  12  L.R.A.  97;  Consolidated  Coal,  etc.„ 
C.  C.  A.  434,  25  L.R.A.(N.S.)  331;  Co.  v.  Clay,  51  Ohio  St.  542,  38  N.  E. 
Dallemand  v.  Saalfeldt,  175  111.  310,  51  610,  25  L.R.A.  848:  Lewis  v.  Seifert,. 
N.  E.  645,  67  A.  S.  R.  214,  48  L.R.A.  116  Pa,  St.  628,  11  Atl.  514,  2  A.  S. 
753;  McGregor  v.  Reid,  178  111.  464,  R.  631;  Philadelphia,  etc.,  R.  Co.  v. 
53  N.  E.  323,  69  A.  S.  R.  332;  O'Brien  Huber,  128  Pa.  St.  63,  18  Atl.  334»  5. 
V.  Western  Steel  Co.,  100  Mo.  182,  13  L.R.A.  439;  East  Tennessee,  etc.,  R.. 
S.  W.  402,  18  A.  S.  R.  536.  Co.  v.  De  Armond,  86  Tenn.   73,  5 

19.  Notes:  L.R.A.1915B  435;  19  S.  W.  600,  6  A.  S.  R.  816;  Handley 
Ann.  Cas.  866.  v.   Daly  Min.   Co.,  15  Utah  176,  4^ 
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189.  Mines;  Quarries. — ^Pursuant  to  the  general  principles  above 
considered*  persons  employed  in  mines  and  quarries  are  held  to  be 
barred  of  recovery  for  injuries  received,*  whether  from  falling  rock 
or  other  material,*  the  use  of  explosives,*  rook  or  other  material  fall- 
ing from  the  roof  of  the  mine,*  or  other  sources,  except  as  the  common 
law  rule  may  have  been  modified  by  statute.  Ordinarily  it  is  for  the 
jury  to  determine  whether  a  miner  who  demands  damages  for  injuries 
sustained  in  the  course  of  his  employment  has  by  his  acts  barred 
himself  of  recovery.  "^ 

190.  Railroads  in  General. — ^A  railroad  employee  suing  to  recover 
for  injuries  sustained  in  the  course  of  his  employment  must  show 
that  he  exercised  his  intelligence  to  discover  and  avoid  the  peril  to 
which  he  was  exposed,  and  that  he  had  no  knowledge  thereof,  either 
actual  or  constructive.  If  this  does  not  appear  to  have  been  the  case 
he  is  barred  of  recovery.  As  it  usually  is  expressed,  a  risk  is  assumed 
by  an  employee  of  a  railroad  corporation  if  it  is  one  which  he  had  an 
opportunity  to  ascertain,  and  had  in  fact  ascertained  and  compre- 
hended its  dangerous  character,  and  afterward  continued  in  the 
service.*    Pursuant  to  this  principle  employees  many  times  have  been 

Pac.  296,  62  A.  S.  R.  916;  Haves  v.  Co.,  88  Ark.  243,  114  S.  W.  722,  123 

Colchester  MiUs,  69  Vt.  1,  37  AtL  269,  S.    W.    1180,    19    LJl.A.(N.S.)    646; 

60  A.  S.  R.  915;  Norfolk,  etc.,  R.  Co.  Low  v.  Clear  Creek  Coal  Co.,  140  Ky. 

V.   Houchins,  95  Va.  398,   28   S.   E.  754,  131  S.  W.  1007,  Ann.  Cas,  1912B 

578,  64  A.  S.  E.  791,  46  L.R.A.  359-  574  and  note,  33  I,.R^.(N.S.)    656; 

Danielv.  Chesapeake,  etc.,  R.  Co.,  36  Consolidated  Coal,  etc.,  Co.  v.  Clay, 

W.  Va.  397,  15  S.  E.  162,  32  A.  S.  R.  51   Ohio  St.  542,  38  N.  E.  610,  25 

870,    16    L.R.A.    383;    Sanderson    v.  L.R.A.  848;  Welch  v.  Carlucci  Stone 

Panther  Lumber  Co.,  50  W.  Va.  42,  Co.,  218  Pa.   St  34,  64  Atl.  392,  7 

40   S.  E.  368,  88  A.   S.  R.  841,  55  Ann.  Cas.  299 ;  Brown  v.  Chattanooga 

L.R.A.  908;  Portance  v.  Lehigh  Val.  Electric   R.    Co.,   101   Tenn.   262,  47 

Coal  Co.,  101  Wis.  574,  77  N.  W.  875,  S.  W.  415,  70  A.  S.  B.  666;  Chris- 

70  A.  S.  R.  932.  tienson  v.  Rio  Grande  Western  R.  Co., 

Note:  49  L.R.A.  47.  27  Utah  132,  74  Pac.  876,  101  A.  S. 

See  infra,  par.  193  et  seq.  R.  945;  McRenzie  v.  North  Coast  Col- 

2.  See  supra,  par.  42,  102,  107  et  liery  Co.,  55  Wash.  495,  104  Pac.  801, 
seq.  28  L.R.A.(N.S.)  1244;  Mielke  v.  Chi- 

3.  Metallic  Gold  Min.  Co.  v.  Wat-  cago,   etc.,   R.    Co.,   103   Wis,   1,   79 
son,  51  Colo.  278,  117  Pac.  609,  Ann.  N.  W,  22,  74  A.  S.  R.  834. 

Cas.  1913A  1276;  Sturm  v.  Consol.  5.  Western  Coal,  etc.,  Co.  v.  Gar- 
Coal  Co.,  248  111.  20,  93  N.  E.  345,  ner,  87  Ark.  190,  112  S.  W.  392,  22 
21  Ann.  Cas.  99  and  note;  Myers  v.  L.R.A. (N.S.)  1183;  Eureka  Block, 
Hudson  Iron  Co.,  150  Mass.  125,  22  etc.,  Co.  v.  Wells,  29  Ind.  App.  1, 
N.  E.  631,  15  A.  S.  R.  176;  Trainer  61  N.  E.  236,  94  A.  S.  R.  259;  Brotzki 
V.  Sphalerite  Min.  Co.,  243  Mo.  359,  v.  Wisconsin  Granite  Co.,  142  Wis.  380, 
148  S.  W.  70,  Ann.  Cas.  1913C  949;  125  N.  W.  916,  27  L.R.A.(N.S.)  982. 
McMillan  v.  North  Star  Mining  Co.,  6.  Note :  Ann.  Cas.  1912B  589. 
32  Wash.  579,  73  Pac.  685,  98  A.  S.  7.  Superior  Coal,  etc.,  Co.  v.  Kai- 
R.  908.  ser,  229  111.  29,  82  N.  E.  239,  120 
Notes:  53  Am.  Rep.  699;  87  A.  S.  A.  S.  R.  233.  See  supra,  par.  159. 
B.  573.  8.  Chicago,  etc.,  R.  Co,  v.  Voelker, 

4.  Johnson  v.  Mammoth  Vein  Coal  129   Fed.  522,  65   C.   C.  A.  226,  70 
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held  not  to  be  entitled  to  recover  for  injuries  caused  in  crossing  tracks,^ 

running  ahead  of  cars,**  coupling  cars,**  operating  disabled  or  defec- 

LJLA.  264;   Chicago  Great  Western  Minn.  326,  33  N.  W.  908,  5  A.  S.  R. 

R.  Co.  V.   Crotty,  141  Fed.  913,  73  851;   Jones  v.  Kansas   City,  etc.,  R. 

C.   C.  A.   147,  4  L,R.A.(N.S.)    832;  Co.,  178  Mo.  628,  77  S.  W.  890,  101 

Connelley  V.  Pennsyhrania  R.  Co.,  201  A.  S.  R.  434;  Chicago^  ete.^  R.  Co. 

Fed.  &4,  119  C.  C.  A.  302,  47  L.R.A.  v.  Curtis,  51  Neb.  442,  71  N.  W.  42, 

(N.S.)    867,   reversed   apparently   on  66  A.  6.  R.  456;  Baylor  v.  Delaware, 

another  point,  on  confession  of  error,  et<?.,  R.  Co.,  40  N.  J.  L.  23,  29  Am. 

in  231  U.  S.  764,  34  S.  Ct.  327,  58  Rep.  208;  Gibson  v.  Erie  R.  Co.,  63 

17.  S.  (L.  ed.)  472;  LonisviUe,  etc.,  R.  N.  Y.  449,  20  Am.  Rep.  552;  UtesB  v. 

Co.  V.  Boland,  96  Ak.  626, 11  So.  667,  Erie  R.  Co.,  204  N.  Y.  324,  97  N.  E. 

18  L.R.A.  260;  Birmingham  Railway^  722,  Ann.  Cas.  1913D  46;  Northern 

etc,  Co.  V.  Allen,  99  Ala.  359,  13  So.  Cent.  R.  Co.  v.  Husson,  101  Pa.  St. 

8,  20  L.R.A.  457;  Louisville,  etc.,  R.  1,  47  Am.  Rep.  690;  Brossman  v.  Le- 

Co.  V.  Stutts,  105  Ala.  368,  17  So.  high  Val.  R.  Co.,  113  Pa.  St.  490,  6 

29,  53  A.  S.  R.  127;  Stewart  v.  Naab-  Atl.  226,  57  Am.  Rep.  479;  Mensch  v. 

viUe,  etc.,  R.   Co.,  183  Ala.   339,  61  Pennsylvania  R.  Co.,  150  Pa,  St.  598, 

So.  73,  47  L.RA..(N.S-)  327;  Louisi-  25  Atl.  31, 17  L.R.A.  450;  Simmons  v. 

ana,  etc.,  R.  Co.  v.  Miles,  82  Ark.  534,  Sonthern   Traction   Co.,  207  Pa.    St. 

103  S.  W.  158,  11  L.R.A.(N.S.)  720;  689,  67  Atl.  46,  64  L.R.A.  205;  Pulos 

Chicago,  etc.,  R.   Co.  v.  Murray,  85  v.  Denver,  etc.,  R.  Co.,  87  Utah  238, 

Ark.  600,  109  S.  W.  549,  16  IIR.A.  107  Pac.  241,  Ann.  Cas.  1912C  218; 

(N.S.)   984;  East  Tennessee,  etc.,  R.  McDuffee  v.  Boston,  etc.,  R.  R.,  81  Vt. 

Co.  V.  Kane,  92  Ga.  187,  18  S.  E.  18,  52,  69  Atl.  124,  130  A.  S.  R.  1019; 

22  L.R.A.  315;  Pittsburg,  etc.,  R.  Co.  Sheeler  v.   Chesapeake,  etc.,  R.   Co., 

V.  Mahoney,  148  Ind.  196,  46  N.  E.  81  Va.  188,  69  Am.  Rep.  654;  Darra- 

917,  47  N.  B.  464,  62  A.  S.  R.  503,  cott  v.   Chesapeake,  etc.,  R.   Co.,   83 

40  L.R.A  101;  Dill  v.  Marmon,  164  Va.  288,  2  S.  E.  511,  5  A.  S.  R.  266; 

Ind.  507,  73  N.  E.  67,  69  L.R.A,  163;  Luebben  v.  Wisconsin  Traction,  etc., 

Bennett  v.  Evansville,  etc.,  R.  Co.,  177  Co.,  154  Wis.  378,  141  N.  W.  214,  49 

Ind.   463,  96  N.   E.   700,  40   LJl.A.  L.R.A. (N.S.)  517. 

(N.S.)  963;  Koontz  v.  Chicago,  etc..  Notes:  6  L.R.A.  76;  12  L.R.A.  343; 

R.  Co.,  65  la.  224,  21  N.  W.  577,  54  47  L.R.A. (N.S.)  490;  49  L.R.A.(N.S.) 

Am^   Rep.  5;   Bryant  v.   Burlington,  1014. 

etc.,  R.  Co.,  66  la.  305,  23  N.  W.  678,  See  supra,  par.  104  et  seq.,  160,  164 

55  Am.  Rep.  275;  Martin  v.  Chicago,  et  seq. 

etc.,  R.  Co.,  118  la.  148,  91  N.  W.  9.  Dyerson  v.  Union  Pac.  R.   Co., 

1034,  96  A.  S.  R.  371,  59  L.R.A.  698;  74  Kan.  528,  87  Pac.  680,  11  Ann. 

Louisville,  etc.,  R.  Co.  v.  Filbem,  6  Cas.   207   and   note,   7  L.R.A.(N.S.) 

Bush   (Ky.)   574,  99  Am.  Dec.  690;  132. 

Wonder  v.  Baltimore,  etc.,  R.  Co.,  32  10.  Williams  v.  Kansas  City  South- 

Md.  411,  3  Am.  Rep.  143 ;  Baltimore,  ern  R.  Co.,  257  Mo.  87, 165  S.  W.  788, 

etc.,  R.  Co.  V.  State,  75  Md.  152,  23  52  L.R.A. (N.S.)   443  and  note. 

AtL  310,  32  A.  S.  R.  372;  Lovejoy  v.  11.  Marshall  v.  St.  Louis,  etc.,  R. 

Boston,  etc.,  R.  Corp.,  125  Mass.  79,  Co.,  78  Ark.  213,  94  S.  W.  56,  8  Ann. 

28  Am.  Rep.  206;  Ellsbury  v.  New  Cas.  420,  115  A.  S.  R.  27;  Hathaway 

York,   etc.,   R.   Co.,   172   Mass.    130,  v.  Michigan   Cent.  R.   Co.,  51  Mich. 

61  N.  E.  415,  70  A.  S.  R.  248 ;  McLeod  253,  16  N.  W.  634,  47  Am.  R«p.  569 ; 

V.  New  York,  etc.,  R.  Co.,  191  Mass.  Allen  v.  Tuscarora  Val.  R.  Co.,  229 

389,  77  N.  B.  715,  114  A.  S.  R.  628;  Pa.  St.  97,  78  Atl.  34,  140  A.  S.  R. 

Foley  V.  Chicago,  etc.,  R.  Co.,  48  Mich.  714,  30  L.R.A.(N.S.)   1096;  Kelly  v. 

622,  12  N.  W.  879,  42  Am.  Rep.  481;  Abbot,  63  Wis.  307,  23  N.  W.  890, 

Wilson  V.  Winona,  etc.,  R.   Co.,  37  53  Am.  Rep.  292  and  note. 
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tive  cars,^'  assuming  positions  that  bring  them  into  contact  with 
structures  over  or  near  tracks,^*  repairing  cars  without  placing  warn- 
ing signals/*  and  under  many  other  circumstances.  Whether  the 
danger  from  unblocked  frogs  and  guard  rails  is  an  "assumed  risk" 
is  a  question  upon  which  the  courts  have  differed/*  some  holding  that 
employees  assume  the  risk/*  and  others  taking  a  contrary  view.*'  An 
employee  whose  duty  is  to  assist  in  caring  for  and  moving  engines 
in  a  roundhouse  in  the  night,  without  artificial  light,  does  not  as 
matter  of  law  assume  the  risk  of  injury  of  being  caught,  in  the  cus- 
tomary performance  of  his  duties,  between  a  standing  post  andean 
engine  so  much  wider  than  those  on  which  he  had  been  working  as 
to  make  the  space  between  it  and  the  post  dangerous,  of  which  fact 
he  was  not  notified.  This  is  in  accordance  with  the  principle  that 
extraordinary  or  unusual  risks  are  not  assumed. ^^ 

191.  Appreciatioii  of  Peril;  Commands;  Emergencies. — Trainmen 
will  not  be  deemed  to  have  "assumed  the  risk"  incident  to  their  work 
unless  they  are  shown  to  have  had  knowledge  of  the  danger.  !•  For 
example,  it  is  held  that  a  locomotive  driver  does  not  assume  the  risk  of 
the  insufficiency  of  a  switch  rail  to  support  the  weight  of  rolling  stock 

12.  Marshall  v.  St.  Louis,  etc.,  R.  16.  Notes:  48  L.R.A.  72;  16  L.R.A. 
Co.,  78  Ark.  213,  94  S.  W.  56,  8  Ann.  (N.S.)  718;  9  Ann.  Cas.  499;  14  Ann. 
Cas.  420,  115  A.  S.  R.  27;  Foster  v.    Cas.  696. 

Chicago,  etc.,  R.  Co.,  127  la.  84,  102  17.  Korab  v.  Chicago,  etc.,  R.  Co., 

N.  W.  422,  4  Ann.  Cas.  160 ;  Gann  v.  149  la.  711, 128  N,  W.  629,  41  L.R.A. 

Nashville,  etc.,  Co.,  101  Tenn.  380,  47  (N.S.)  32;  Matthews  v.  New  Orleans, 

S.  W.  493,  70  A.  S.  R.  687.  etc.,  R.  Co.,  93  Miss.  325,  47  So.  657, 

13.  Kath  V.  East  St.  Louis,  etc.,  R.  136  A.  S.  R.  543.  . 

Co.,  232  111.  126,  83  N.  E.  533,  15  18.  Guana  v.  Southern  Pac.  Co.,  15 

L.R.A.(N.S.)  1109;  Baltimore,  etc,  R.  Ariz.  413,  139  Pac.  782,  L.R.A.1916D 

Co.  V.   Strieker,  51  Md.  47,  34  Am.  1206  and  note. 

Rep.  291;  Hooper  v.  Columbia,  etc.,  19.  Republic  Elevator  Co.  v.  Lund, 

R.   Co.,  21  S.  C.  541,  53  Am.  Rep.  196  Fed.  745,  116  C.  C.  A.  373,  46 

691;   Moore  v.   Chattanooga  Electric  L.R.A.(N.S.)    707;    Western    Ry.    of 

R.  Co.,  119  Tenn.  710,  109  S.  W.  497,  Alabama  v.  Russell,  144  Ala.  142,  39 

16  L.R.A,(N.S.)  978;  Johnson  v.  Bos-  So.  311,  113  A.  S.  R.  24;  St.  Louis, 

ton,  etc.,  R.  Co.,  78  Vt.  344,  62  Atl.  etc.,  R.  Co.  v.  Touhey,  67  Ark.  209, 

1021,  4  L.R.A.(N.S.)  856;  Williamson  54  S.  W.  577,  77  A.  S.  R.  109;  Illi- 

V.  Newport  News,  etc.,  Co.,  34  W.  Va.  nois  Cent.  R.  Co.  v.  Welch,  52  111.  183, 

657,  12  S.  E.  824,  26  A.  S.  R.  927,  4  Am.  Rep.  593;  Louisville,  etc.,  R, 

12   L.R.A.  297;   Schultz  v.    Chicago,  Co.  v.  Wright,  115  Ind.  378,  16  N.  E, 

etc.,  R.  Co.,  67  Wis,  616,  31  N.  W.  145,  17  N.  E.  584,  7  A.  S.  R.  432; 

321,  58  Am.  Rep.  881.    See  also  Lueb-  Milboume  v.   Arnold  Electric  Power 

ben  V.  Wisconsin  Traction,  etc.,  Co.,  Station  Co.,  140  Mich.  316,  103  N.  W. 

154   Wis,    378,   141   N.   W.   214,   49  821,  70  L.R.A.  600;  Clapp  v.  Minne- 

L.R.A.(N.S.)   517.  apolis,  etc.,  R.   Co.,  36  Minn.  6,  29 

Notes:  47  L.R.A.(N.S.)  495;  9  Ann.  N.  W.  340,  1  A.  S.  R.  629;  Jones  v. 

Cas.  1002.     See  supra,  par.  107,  160.  Kansas   City,   etc.,   R.   Co,,   178   Mo. 

14.  Carey  v.  Chicago,  etc.,  R.  Co.,  528,  77  S.  W.  890,  101  A.  S,  R.  434; 
•84  Kan.  274,  114  Pac.  197,  46  L.R.A.  Promer  v.  Milwaukee,  etc.,  R.  Co.,  90 
(N.S.)    877  and  note.  Wis.  215,  63  N.  W.  90,  48  A.  S.  R. 

15.  See  supra,  par.  106, 160.  905 ;  Polaski  v.  Pittsburgh  Coal  Dock 
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used  on  the  road,  where  it  does  not  appear  that  he  knew  of  the  defec- 
tive condition  of  the  switch,  the  liability  of  the  rail  to  break,  or  the 
special  danger  fr6m  that  cause  likely  to  arise  from  running  his  engine 
over  it.'^  Nor  will  mere  knowledge  of  a  source  of  peril  operate  to 
bar  a  recovery,  unless  it  appears  that  there  was  an  appreciation  of 
the  danger  arising  therefrom.**  And  in  determining  whether  the 
employee  enjoyed  a  full  appreciation  of  the  peril,  his  age,  experience 
and  understanding  are  directly  involved.*  Again,  acts  that  otherwise 
would  be  insufficient  basis  for  a  recovery  may  require  compensation 
to  be  made  by  reason  of  the  fact  that  they  w^ere  done  pursuant  to 
commands  of  those  in  authority  or  in  emergencies.*  Railroad  em- 
ployees by  reason  of  their  quasi  public  occupation  are  justified  in 
taking  very  great  risks.' 

192.  Reliance  on  Railroad  Company  to  Perform  Duties. — ^Employees 
engaged  in  the  operation  of  railroad  trains  have  a  right  to  assume  that 
the  roadway  is  adapted  and  sufficient  in  all  respects  to  a  safe  dis- 
charge of  their  duties ;  *  and  they  are  not  held  to  a  knowledge,  which 
has  never  in  point  of  fact  been  imparted  to  them,  of  defects  and 
dangers  in  toacks,  bridges,  embankments,  cuts,  tunnels,^  or  objects 
and  structures  over  or  near  the  roadway.*  Likewise,  trainmen  have 
a  right  to  presume  that  locomotives  and  cars  are  safe  and  suitable 
in  all  respects;  and  that  they  are  equipped  with  sufficient  haaad- 
holds,  brakes,  coupling  apparatus,  etc'  Again,  yardmen  and  others 
who  may  be  upon  the  tracks  may  go  on  the  assumption  that  the 

Co.,  134  Wis.  259,  114  N,  W.  437,  14  A.  S.  R.  266;  Smith  v.  Chicago,  etc., 

LJa.A.(N.S-)  952.  See  supra,  par.  172.  E.  Co.,  82  Kan.  136,  107  Pac.  635, 

20.  Clapp  v.  Minneapolis,  etc.,  E.  28  L.E.A.(N.S.)  1255;  Smith  v.  Erie 
Co.,  36  Minn.  6,  29  N.  W.  340,  1  A.  R.  Co.,  67  N.  J.  L,  636,  52  Atl.  634, 
S.  E.  629.  59  L.E. A.  302 ;  Taylor,  etc.,  R.  Co.  v. 

21.  See  supra,  par.  179.  Taylor,  79  Tex.  104,  14  S.  W.  918, 

1.  See  supra,  par.  177.  23  A.  S.  E.  316. 

2.  See  supra,  par.  185  et  seq.  Note:  47  L.R.A.(N.S.)  496. 

3.  Koreis  v,  Minneapolis,  etc.,  E.  6-  Boston,  etc.,  E.  Co.  v.  Gokey,  149 
Co.,  108  Minn.  449,  122  N.  W.  668,  Fed.  42,  79  C.  C.  A.  64,  9  Ann.  Cas. 
133  A.  S.  E.  462,  25  L.E.A.(N.SO  384;  Murray  v.  Boston,  etc.,  E.  Co., 
339.     See  supra,  par.  161.  72  N.  H.  32,  54  Atl.  289,  101  A.  S. 

4.  Meloy  y.  Chicago,  etc.,  E.  Co.,  E.  660,  61  L.E. A.  495 ;  Boss  v.  North- 
77  la.  743,  42  N.  W.  563,  14  A.  S.  E.  em  Pac.  E.  Co.,  2  N.  D.  128,  49  N. 
325,  4  L.E.A.  287.  W.  655,  33  A.  S.  R.  756;  Brossman 

Notes:   13  L.B.A.  343;   49  L.E.A.  v.  Lehigh  Valley  R.  Co.,  113  Pa.  St. 

(N.S.)  517.  490,  6  Atl.  226,  57  Am.  Rep.  479; 

But  in  the  construction  of  raibroads  McDuffee  v.  Boston,  etc.,  E.  Co.,  81 

the  rule  is  otherwise.    26  L.E.A.(N.S.)  Vt.  52,  69  Atl.  124, 130  A,  S.  B.  1019. 

321  note.  Note:  47  L.E.A.(N.S.)  491. 

See  supra,  par.  104  et  seq.,  162.  7.  Budge  v.  Morgan's  L.  etc.,  Co., 

6.  Terre  Haute,  etc.,  Ey.  Co,  v.  WU-  108  La.  349,  32  So.  635,  58  L.E.A. 

liamsj  172  111.  379,  50  N.  E.  116,  64  333 ;  Galveston,  etc.,  R.  Co.  v.  Garrett, 

A.  S.  E.  44;  St.  Louis,  etc.,  E.  Co.  v.  73  Tex.  262,  13  S.  W.  62,  15  A.  S.  E. 

Irwin,  37  Kan.  701,  16  Pac.  146,  1  781. 
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company  will  keep  the  roadbed  and  ground  free  of  unusual  perils 
and  obstructions.  They  also  may  depend  upon  the  company  to  operate 
trains  so  as  not  to  injure  them,®  and  to  sound  customary  signab.* 
Railroad  employees,  being  entitled  to  rely  upon  their  employer  in  ail 
of  these  matters,  are  under  no  obligation  to  make  active  or  minute 
inspection  to  discover  unusual  hazards. ^^ 

XI.  FfiLiiOW  Servant  Doctrine 

Generally 

193.  Import  of  Doctrine  in  General. — ^Perhaps  no  general  principle 
of  law  has  been  more  firmly  established  than  that  a  master  or  employer 
is  not  responsible  to  those  engaged  in  his  employment,  for  injuries 
suffered  by  them  as  the  result  of  the  negligence,  carelessness,  or  mis- 
conduct of  other  servants  of  the  same  employer,  engaged  in  the  same 
common  or  general  service  or  employment.**     If  the  employer  has 

8.  McGraw  v.  Texas,  etc.,  R.  Co.,  245,  100  C.  C.  A.  49,  52  L.R.A.(N,S,) 
50  La.  Ann.  486,  23  So.  461,  69  A.  1117;  Dayton  Coal,  etc.,  Co.  v.  Dodd, 
S.  R.  460;  Milboume  v.  Arnold  El^-  188  Fed.  597,  110  C.  C.  A.  395,  37 
trie  Power  Station  Co.,  140  Mich.  316,  L.R.A.(N.S.)  456;  Alabama,  etc., 
103  N.  W.  821,  70  L.RA,  600.  R.   Co.   v.    Carroll,   97  Ala.   126,   11 

9.  Hoffard  v.  Illinois  Cent.  R.  Co.,  So.  803,  38  A.  S.  R.  163,  18  L.R.A. 
138  la,  543,  110  N.  W.  446, 16  L.R, A.  433 ;  St.  Louis,  etc.,  R.  Co.  v.  Trip- 
(N.S.)   797.  lett,  54  Ark.  289,  15  S.  W.  831,  16 

10.  Notes:  28  L.R.A.(N.S.)  1257;  S.  W.  266,  11  L.RA.  773;  St.  Louis, 
49  L.R.A.(N.S.)  517.  etc.,  R.  Co.  v.  Dupree,  84  Ark.  377, 105 

See  supra,  par.  104  et  seq.,  162.  S.  W.  878,  120  A.  S.  R.  74;  McOrory 

11.  Quebec  Steamship  Co.  v.  Mer-  v.  Ultima  Thule,  etc.,  R.  Co.,  90  Ark. 
chant,  133  U.  S.  375,  10  S.  Ct.  397,  210,  118  S.  W.  710,  134  A.  S.  R.  24, 
33  U.  S.  (L.  ed.)  656;  Northern  Pac.  28  L.R.A.(N.S.)  301;  Fisk  v.  Central 
R.  Co.  V.  Hambly,  154  U.  S.  349,  14  Pac.  R.  Co.,  72  Cal.  38,  13  Pac.  144, 
S.  Ct.  983,  38  U.  S.  (L.  ed.)  1009;  1  A.  S.  R.  22;  Mann  v.  O'Sullivan, 
New  England  R.  Co.  v.  Conroy,  175  126  Cal.  61,  58  Pac.  375,  77  A.  S. 
U.  S.  323,  20  S.  Ct.  85,  44  U.  S.  (L.  R.  149;  Still  v.  San  Francisco,  etc., 
ed.)  181;  Louisville,  etc.,  R.  Co.  v.  Stu-  R.  Co.,  154  Cal.  559,  98  Pac.  672,  129 
ber,  108  Fed.  934,  48  C.  C.  A.  149,  A.  S.  R.  177,  20  L.R.A.(N.S.)  322; 
54  L.R. A.  696;  Kreigh  v.  Westing-  Kelly  v.  New  Haven  Steamboat  Co., 
house,  152  Fed.  120,  81  C.  C.  A,  338,  74  Conn.  343,  60  Atl.  871,  92  A.  S. 
11  L.R.A.(N.S.)  684;  Reed  v.  Moore,  R.  220,  57  L.R.A.  494;  Hoxie  v.  New 
153  Fed.  358,  82  C.  C.  A.  434,  25  York,  etc.,  R.  Co.,  82  Conn.  362,  73 
L.R.A.(N.S.)  331;  Westinghouse  v.  Atl.  754,  17  Ann,  Cas.  324;  Shields 
Callaghan,  155  Fed.  397,  83  C.  C.  A.  v,  Yonge,  15  Ga,  349,  60  Am.  Dec. 
669,  19  L.R.A.(N.S.)  361;  Omaha  698;  Crusselle  v.  Pngh,  67  Ga.  430, 
Packing  Co.  v.  Sanduski,  155  Fed.  44  Am.  Rep.  724;  Rankin  v.  Mer- 
897,  84  C.  C.  A.  89,  19  L.R.A.(N.S.)  chants',  etc.,  Transp.  Co.,  73  Ga.  229, 
355;  Minot  v.  Suavely,  172  Fed.  212,  54  Am.  Rep.  874;  Hilton,  etc.,  Lum- 
97  C.  C.  A.  30,  19  Ann.  Cas.  996;  ber  Co.  v.  Ingram,  119  Ga.  652,  46 
Willmarth  v.  Cardoza,  176  Fed.  1,  99  S.  E.  895,  100  A.  S.  R.  204;  Illinois 
C.  C.  A.  475,  27  L.R,A.(N.S.)  376;  Cent.  R.  Co.  v.  Cox,  21  111.  20,  71 
Illinois  Cent.  R.  Co.  v.  Hart,  176  Fed.  Am.  Dec.  298;  Columbus,  etc.,  Cent. 

712 


18  R.  C.  L.                    MASTER  AND  SERVANT  §  193 
provided  safe  and  suitable  tools,  machinery  and  appliances,  in  accord- 

R.  Co.  V.  Troesch,  68  111.  545,  18  Am.  532;  Lahti  v.  Tamarack  Min.  Co.,  186 

Rep.  678;  Western  Stone  Co.  v.  Wha-  Mich.  18, 152  N.  W.  907,  L.R.A.1916D 

kn,  151  lU.  472,  38  N.  E.  241,  4SL  405;  Mcintosh  v.  Jones,  36  Mont.  467, 

A.  S.  R.  244;   Ohio,  etc.,  R.  Co.  v.  93   Pae.   557,  14   L.R.A.(N.S.)    933; 

Tindall,  13  Ind.  366,  74  Am.  Dec.  259 ;  McLaine  v.  Head,  etc^  Co.,  71  N.  H. 

Columbus,  etc..  Cent.  R.  Co.  v.  Ar-  294,  52  Atl.  545,  93  A.   S.  R.  522, 

nold,  31  Ind.  174,  99  Am.  Dee.  615;  58  L.R.A.  462;  Malone  v.  Hathaway, 

Ohio,  ete.,  R.  Co.  v.  CoUam,  73  Ind.  64  N.  Y.  5,  21  Am.  Rep.  573;  String- 

261,  38  Am.  Rep.  134 ;  Baltimore,  etc.,  ham  v.  Hilton,  111  N.  Y-  188,  18  N. 

R.  Co.  V.  Reed,  158  Ind.  25,  62  N.  E.  870,  1  L.R.A.  483;  Kelly  Island 

E.  488,  92  A.  S.  R.  293,  56  L.R.A.  lime,  etc.,  Co.  v.  Pachuta,  69  Ohio 

468;  Southern  Indiana  R.  Co.  v.  Har-  8t.  462,  69  N.  E.  988,  100  A.  B.  R. 

i«U,  161  Ind.  689,  68  N.  £.  262,  63  706;  Anderson  v.  Bennett,  16  Ore.  515^ 

L.R.A.  460,  overruled  on  another  point  19  P^.  765,  8  A.  S.  R.  311;  Frazier 

by  Southern  R.  Co.  v.  Elliott,  170  Ind.  v.   Pennsylvania  R.   Co.,   38  Pa.   St. 

273,  82  N.  E.  1051;  Indianapolis,  etc.,  104,  80  Am.  Dec.  467;  O'Donnell  v. 

Transit  Co.  v.  Foreman,  162  Ind.  85,  AUegrheny  VaUey  R.  Co.,  59  Pa*  St 

69  N.  £.  669,  102  A.  S.  R.  185;  Chi-  239,    98    Am.    Dec.    336;    Service    v. 

eago,  etc.,  R.  Co.  v.  Champion,  9  Ind.  Shoneman,   196  Pa.   St.   63,  46   Atl. 

App.  510, 36  N.  E.  221,  37  N.  E.  21,  53  292,  79  A.  S,  R.  689,  69  L.R.A.  792; 

A.  S.  R,  357;   Theleman  v.  Moeller,  Murray  v.  South  Carolina  >R.  Co.,  1 

73  la.  108,  34  N.  W,  765,  5  A.  S.  R.  McMul.  L.  (S.  C.)  385,  36  Am.  Dec. 

663;  Newbury  v.  Getchel,  etc.,  Lum-  268   and   note;    Fox   v.    Sandford,  4 

ber,  etc.,  Co.,  100  la.  441,  69  N.  W.  Sneed  (Tenn.)  36,  67  Am.  Dec.  587; 

743,  62  A.  S.  R.  582;  Atchison,  etc..  Nashville,   etc.,   R.   Co.   v.   Elliott,   1 

Bridere  Co.  v.  Miller,  71  Kan.  13,  80  Cold.  (Tenn.)  611,  78  Am.  Dee.  506; 

Pae.  18,  1  L.R.A.(N.S.)   682;  Louis-  Washburn  v.  Nashville,  etc.,  R.  Co., 

▼ille,  etc.,  R.  Co.  v.  Collins,  2  Duv.  3   Head    (Tenn.)    638,   75   Am.   Dec. 

(Ky.)  114,  87  Am.  Dec.  486;  Hubgh  784;  Louisville,  etc.,  R.  Co.  v.  Dillard, 

V.  New  Orleans,  etc.>  R.   Co.,  6  La.  114  Tenn.  240,  86  S.  W.  313,  108  A. 

Ann.  498,  54  Am.  Dec.  565;  Ford  v.  S.  R.  894,  4  Ann.  Cas.  1028^  69  L.R.A. 

Trenu>nt   Lumber  Co.,   123   La.   742,  746;  Cunningham  v.  Moore,  55  Tex. 

49   So.   492,   131  A.   S.   R.   370,   22  373,  40  Am.  Rep.  812;  Gulf,  etc.,  R. 

L.R.A.(N.S.)  917;  Loud  v.  Lane,  103  Co.  v.  Blohn,  73  Tex.  637,  11  S.  W, 

Me.  309,  69  Atl.  270,  19  L.R.A.(N,S.)  867,  4  L.R.A.  764;  Jones  v.  Old  Do- 

680;   Sncm  y.  Honsatonie  R.   Co.,  8  minion   Cotton  Mills,  82  Ya.   140,  3 

Allen  (Mass.)  441,  85  Am.  Dec.  720;  A.  S.  R.  92;  Norfolk,  etc.,  R.  Co.  v. 

Oilman  v.  Eastern  R.  Corp.,  10  Al-  Houchins,  95  Ya.  398,  28  S.  E.  578, 

len    (Mass.)    233,  87  Am.  Dec.  635;  64  A.  S,  R.  791,  46  L.R.A.  359;  Carl- 

Farwell  t.  Boston,  etc.,  Corp.,  4  Mete,  son  v.  Weyerhaeuser  Timber  Co.,  50 

(Maas.)  49,  38  Am.  Dec.  339;  Gannon  Wash.  490,   97  Pac.  501,  30   L.H.A. 

V.  Housatonic  R.  Co.,  112  Mass.  234,  (N.S.)    267;   Wilson  v.  Yalley  Imp. 

17  Am.  Rep.  82;  Curran  v.  Merchants'  Co.,  69  W.  Ya.  778,  73  S.  E.  64,  Ann. 

Mfg.  Co.,  130  Mass.  374,  39  Am.  Rep,  Cas.  1913B  791,  45  L,R.A.(N.S.)  271; 

457;  O'Connor  v.  Rich,  164  Mass.  560,  Hamann    v.    Milwaukee    Bridge    Co., 

42  N.  E,  111,  49  A.  S.  R.  483;  Adams  127  Wis.  550,  106  N.  W.  1081,  7  Ann. 

v.  Iron  Cliffs  Co.,  78  Mioh«  271,  44  Cas.  458;  Massy  v.  Milwaukee  Elec- 

N.  W.  270,  18  A.  S.  R.  441  and  note;  trie  R.,  etc.,  Co.,  143  Wis.  220,  126 

Kehoe  v,  Allen,  92  Mich.  464,  52  N.  N.   W.  544,  139  A.   S.  R.   1096,  40 

W.  740,  31  A.  S,  R.  608;  Graham  v.  L.R.A.(N.S.)   814;  Wilson  v.  Merry, 

Detroit,  etc.,  R.  Co.,  151  Mich.  629,  L.  R.  1  H.  L.  Sc.  326,  2  Pater.  Sc. 

115  N.  W.  993,  25  LJl.A.(N.S.)  326;  App.    1597,   6   Macq.    H.   L.   84,   19 

O'Neil  V.  Great  Northern  R.  Co.,  80  L.   T.  N.   S.  30,  19  Eng.  Rul.   Caa. 

Minn.  27,  82  N.  W.  1086,  51  L.R.A.  132  and  note;  Priestley  v.  Fowler,  3 
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ance  with  the  duty  imposed  upon  him  hy  law,^*.  he  ia  not  to  be  held 
accountable  for  an  injury  resulting  to  one  of  his  employees  from  the 
.misuse  *•  or  nonuse  of  the  instrumentalities  by  another  employee.** 
Again,  if  ap  employer  furnishes  his  employees  with  appliances  and 
materials  of  suitable  quetlity  and  in  sufficient  quantity  to  enable  them 
to  do  a  particular  piece  of  work  safely,  he  is  not  liable  for  an  injury 
which  results  from  the  use  of  defective  material  or  a  defective  appliance 
selected  by  a  fellow  employee.*^  Nor  may  a  violation  of  rules  by  a 
fellow  employee  be  made  the  foundation  of  liability  on  the  part  of  the 
employer.**  Similarly,  the  failure  of  an  employee,  in  performing 
the  work  which  he  is  directed  to  do,  to  give  a  fellow  employee  warning 
when  doing  ajn  act  which  may  endanger  him,  is  not  a  fault  attributable 
to  the  employer.*'  While  the  rule  seems  plain  enough  in  itself,  in 
applying  it  no  universal  fixed  and  reliable  principle  or  test  for  deter- 
mining who  are  fellow  servants  within  its  meaning  has  been  agreed 
upon.    Different  courts  have  adopted  and  applied  different  tests,  aod 

M.  &  W.  1,  7  L.  J.  Exch.  42,  19  Eng,  pagello   v.   Hvde,   82   N.   J.   L.   690, 

Rul.   Cas.  102  and  note;   BartonshiU  83   Atl.   951,   Ann.   Cas.  1913D   832. 

Coal  Co.  v.  Reid,  1  Pater.  Sc.  App.  A  master  is  not  liable  to  a  servant 

785,  3  Macq.  H.  L.  266,  19  Eng.  Rul.  for  injuries  received  through  the  play- 

Cas.  107  and  note,  ful  or  mischievous   acts  of  a  fellow 

Notes:  98  A.  S.  R.  301;  1  L.R.A.  sen- ant   when   such   acts   are   ontside 

174;   3  L.R.A.   560;  43  L.R.A.   373;  the  scope  of  employment  of  the  serv- 

4  Ann.  Cas.  445;  15  Ann.  Cas.  602;  ant,  and  not  for  the  purpose  of  doing 

21  Ann.  Cas.  770.  the  master's  work.     Zabawa  v.  Ober- 

Qoing  to  or  from  work  on  employ-  beck  Bros.  Mfg.   Co.,  146  Wis.   621, 

er's   premises   or   conveyance.     Lam-  131  N.  W.  826,  Ann.  Cas.  1912C  419 

phere  v.  Oregon  R.,  etc.,  Co.,  196  Fed.  and  note.     See  also  Novelty  Theater 

336,   116    C.    C.   A.   156,   47   L.R.A.  Co.  v.  Whitcomb,  47  Colo.  110,  106 

(N.S.)  1;  Harris  v.  City,  etc.,  R.  Co.,  Pac.  1012,  37  L.R.A.(N.S.)   514. 

69  W.  Va.   65,  70  S.  E.  859,  Ann.  15.  Towne  v.  United  Electric  Gas, 

Cas,  1912D  59  and  note,  50  L,R.A.  etc.,  Co.,  146  Cal.  766,  81  Pac.  124, 

(N.S.)   706.  2  Ann.  Cas.  905  and  note,  70  L.RA, 

Note:  50  L.R.A.  462.  214;    Farrell    v.    Eastern    Machinery 

See  supra,  par.  32.  Co.,  77  Conn.  484,  59  Atl.  611,  107 

Liability  of  employer  to  volunteers  A.  S.  R.  45,  68  L.R.A.  239;  McKin- 

or   to    substitutes   or   assistants   pro-  non  v.  Norcross,  148  Mass.   533,  20 

cured  by  employees.     Kelly  v.  John-  N.  E.  183,  3  L.R.A.  320;  Hilton  v. 

son,  128  Mass.  530,  35  Am.  Rep.  398;  Fitchburg  R.  Co.,  73  N.  H.  116,  59 

Wischam  v.  Rickards,  136  Pa.  St.  109,  Atl,  625,  68  L.R.A,  428 ;  Enright  v. 

20   Atl.   532,   20   A.    S,   R.   900,   10  Oliver,  69  N.  J.  L.  357,  55  Atl.  277, 

L.R.A.  97.  101  A.  S.  R.  710;  Vogel  v.  American 

Note:  Ann.  Cas.  1913C  796.  Bridge  Co.,  180  N.  Y.  373,  73  N.  E. 

See  supra,  par.  83  et  seq.  1,  70  L.R.A.  725;  Ross  v.  Walker,  139 

12.  See  supra,  par.  91  et  seq.  Pa.  St.  42,  21  Atl.  157,  159,  23  A. 

13.  Bedford  Quarries  Co.  v.  Bough,  S.  R.  160. 

168  Ind.  671,  80  N.  E.  529,  14  L.R.A.  16.  Note:  21  Ann.  Cas.  941. 

(N.S.)  418.  17.  Desautels  v.  Cloutier,  189  Mass. 

14.  Kelly  v.  New  Haven  Steamboat  349,  75  N.  E.  703,  109  A.  S.  R.  641, 
Co.,  74  Conn.  343,  50  Atl.  871,  92  1  L.R.A.(N.8.)  669  and  note. 

A.   S.  R.  220,  57  L.R.A.  494;   Pap- 
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the  natural  result  is  conflicting  decisions  in  the  different  jurisdictions, 
and  a  confused  and  unsettled  state  of  the  law  generally.^^  In  deter- 
mining who  are  fellow  servants,  the  federal  courts  are  not,  in  the 
absence  of  a  state  statute  determining  such  question,  concluded  by  the 
decisions  of  the  state  court  of  the  state  in  which  the  action  arose,  as 
the  question  is  one  of  general  law  to  be  determined  by  reference  to  all 
the  authorities,  and  a  consideration  of  the  principles  underlying  the 
relations  of  master  and  servant.^* 

194,  Origin  and  Foundation  of  Doctrine. — ^The  fellow  servant,  doc- 
trine^  it  will  be  noted,  i3  a  departure  from  the  ancient  rule  of  respond- 
eat superior,  whereby  an  employer  or  principal  is  held  liable  for  all 
such  acts  of  his  employee  or  agent  as  may  be  said  to  be  the  product  of 
the  service,  or  as  it  usually  is  expressed  ^'within  the  scope  of  the 
employment"  *•  The  doctrine  seems  to  have  been  suggested  by  an 
English  case  decided  in  1837  ^  but  it  was  first  announced  as  a  rule 
of  law  in  a  case  decided  by  the  South  Carolina  court  in  1841,*  and 
that  case  was  followed  in  Massachusetts  in  1842.'  The  rule  was 
received  with  general  consent  and  for  several  decades  was  found  to  be 
not  unadapted  to  the  existing  conditions.  Like  other  rules  of  the 
common  law  it  was  based  upon  public  policy  or  what  is  thought  to  be 
best  for  all  classes  of  society.*  Public  policy,  it  has  been  reasoned, 
requires  that  an  employee  should  exercise  proper  care  in  the  con- 
duct of  the  business,  and  look  to  it  that  his  colaborer  does  the 
same  thing;  and,  when  he  is  told  that  this  care  and  prudence  is 
his  only  remedy  against  danger  from  the  negligence  of  those  em- 
ployed with  him,  it  not  only  makes  him  the  more  careful,  but  stimu- 
lates him  to  see  that  others  exercise  the  same  caution.*  "Where  serv- 
ants of  the  same  master  are  directly  co-operating  with  each  other  in 
a  particular  business  at  the  time  of  the  injury,  or  are,  by  their  usual 
duties,  brought  into  habitual  consociation,  it  may  well  be  supposed 
that  they  have  the  power  of  influencing  each  other  to  the  exercise  of 

18.  Kelly  v.  New  Haven  Steamboat   Rul.  Cas.  162. 

Co.,  74   Conn.   343,  50  Atl.  871,  92  3.  Farwell  v.  Boston,  etc.,  R.  Corp., 

A.  S.  B.  220,  57  L.R.A.  494.  4  Mete.  (Mass.)  49,  38  Am.  Dec.  339. 

19.  Note:   7  L.R.A. (N.S.)    653.  4.  Chicago,  etc.,  R.  Co.  v.  Moranda, 

20.  Tennessee  Coal,  etc.,  R.  Co.  v.  93  lU.  302,  34  Am.  Rep.  168;  Atchi- 
Bridges,  144  Ala.  229,  39  So.  902,  113  son,  etc.,  Bridge  Co.  v.  MiUer,  71  Kan. 
A.  S.  R.  36;  Chicago,  etc,  R.  Co.  v.  13,  80  Pac.  18,  1  L.R.A.(N.S.)  682; 
Moranda,  93  III.  302,  34  Am.  Rep.  Farwell  v.  Boston,  etc.,  R.  Co.,  4  Mete. 
168.    See  Principal  and  Agent.  (Mass.)  49,  38  Am.  Dec.  339. 

1.  Priestley  v.  Fowler,  3  M,  &  W.  6.  Chicago,  etc.,  R.  Co.  v.  Moranda, 
1,  7  L.  J.  (N.  S.)  Ex.  42, 19  Eng.  RuL  93  HI.  302,  34  Am.  Rep.  168;  Louis- 
Cas.  102.  ville,  etc.,  R.  Co.  v.  Brown,  127  Ky. 

2.  Murray  v.  South  Carolina  R.  Co.,  732,  106  S.  W.  795,  13  L.R,A.(N,S.) 
1  McMuU,  (S.  C.)  385,  36  Am.  Dec.  1135;  Ross  v.  Walker,  139  Pa.  St. 
268  and  note.  42,  21  Atl.  157,  159,  23  A.  S.  R.  160. 

Notes:  75  A.  S.  R.  584:  19  Eng.       Note:  50  L.R.A.  446. 
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constant  caution  in  the  master's  work  (by  their  example,  advice  and 
encouragement  and  by  reporting  delinquencies  to  the  master)  in  as 
great,  and  in  most  cases  in  a  greater,  degree  than  the  master.  If,  then, 
each  such  servant  knows  that  neither  he  nor  his  fellow  servant,  if 
injured  by  the  other's  negligence,  can  have  redress  against  the  master, 
he  has  such  incentive  to  constant  care,  and  such  incentive  to  the 
exercise  of  his  influence  upon  his  fellow  to  incite  him  to  constant 
care,  that  the  well-being  of  society  in  such  case  does  not  demand  that 
the  master  be  made  to  answer.  The  same  considerations  of  policy, 
which  to  avoid  injuries  to  third  persons  usually  demand  that  the 
master  be  held  responsible,  seem  plainly  not  to  demand  it  in  the  case 
of  such  coservants."* 

195.  Applicability  to  Modern  Conditions. — Hardly  had  the  doctrine 
of  fellow  service  come  into  general  recognition  than  it  became  appar- 
ent that  rapidly  changing  economic  conditions  rendered  it  impolitic 
— at  least  in  unmodified  form.'  The  doctrine  was  the  product  of  the 
economic  ideals  that  during  the  latter  half  of  the  nineteenth  century 
sacrificed  much  to  commercial  interests,  and  to  these  same  ideals  we 
owe  the  development  of  the  corporation  and  the  enlargement  of  the 
sphere  of  activity  of  corporate  bodies.  The  question  thereupon  arose 
whether  there  should  be  a  logical  extension  of  the  doctrine  to  these 
corporations.  If  they  were  to  be  exonerated  from  liability  for  injuries 
to  their  employees  on  the  score  of  fellow  service  it  followed  that  they 
could  be  liable  in  no  case,  inasmuch  as  they  must  need  act  and  perform 
their  functions  through  individuals  who  have  a  common  employer. 
Changed  ideals  dictated  a  modification  of  the  doctrine.^  While  some 
courts  have  protested  that  the  rule  in  question  is  too  firmly  fixed  in 
jurisprudence  to  be  reversed  or  seriously  modified  by  judicial  decision,* 
a  great  majority,  being  of  opinion  that  it  works  an  injustice  in  its 
application  to  the  great  enterprises  of  the  present  day,*^  have  been 
astute  to  engraft  upon  it  so  many  modifications  and  qualifications 

6.  Chicago,  etc.,  R.  Co.  v.  Moranda,  facturing,  mining,  railroading,  and 
93  III.  302,  34  Am.  Rep.  16S.  those  industries  requiring  the  services 

7.  Note:  50  L.R.A.  453.  of  many  servants.    More  than  this,  it 

8.  O'Donnell  v.  Allegheny  Valley  R.  increases  the  dangers  to  such  servants 
Co.,  59  Pa.  239,  98  Am.  Dec.  330;  who  may  be  so  employed."  New  Pitts^ 
Moon  V.  Richmond,  etc.,  R.  Co.,  78  burgh  Coal,  etc.,  Co.  v.  Peterson,  136 
Va.  745,  49  Am.  Rep.  401.  Ind.  398,  35  N.  E.  7,  43  A.  S.  R.  327, 

9.  Nolan  v.  New  York,  etc.,  R,  Co.,  quoted  with  approval  in  Jackson  v. 
70  Conn.  159,  39  Atl.  115,  43  L.R.A.  Norfolk,  etc.,  R.  Co.,  43  W.  Va.  380, 
305;  Louisville  R.  Co.  v.  Hibbitt,  130  27  S.  E.  278,  31  S.  E.  258,  40  L.R.A. 
Ky.  43,  129  S,  W.  319,  139  A.  S.  R.  337. 

464.  10.  Louisville  R.  Co.  v.  Hibbitt,  139 

"The  fellow  servant  rule  is  founded  Ky.  43,  129  S.  W.  319,  139  A.  S.  R. 
in  wisdom,  and  any  departure  from  464;  Koemer  v.  St.  Louis  Car  Co., 
it  is  dangerous  to  the  prosperity  and  209  Mo.  141, 107  S.  W.  481, 17  L.R.A. 
perpetuity  of  the  enterprises  of  manu-    (N.S.)  292. 
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that  little  is  left  of  its  origiDal  import.^  ^  It  has  been  said  that  the 
courts  have  been  "put  to  mighty  labor  and  pother  to  administer  old 
rules  in  the  light  of  changed  conditions  and  to  put  new  wine  of  inter- 
pretation in  the  old  bottles  of  the  law — ^all  witn  a  semblance  of  pre^ 
serving  it  from  chaos  or  radical  change."  **  The  first  of  the  qualifica- 
tions of  the  doctrine  to  be  generally  recognized  was  the  rxile  relating 
to  the  competency  of  coemployees.^*  Tliis  seems  to  have  satisfied 
requirements  for  a  considerable  time,  but  still  further  changes  in 
economic  conditions  and  public  policy  have  dictated  the  principles 
of  nondelegable  duties,^*  superior  and  inferior  employees/*  and,  more 
recently,  different  departments.** 

196.  Contributory  Fault  of  Employer  or  Stranger.-^It  is  a  gener- 
ally recognized  rule  that  if  the  negligence  of  the  employer  combines 
and  concurs  with  the  negligence  of  the  fellow  employee,  and  the  acts 
of  both  thus  contribute  to  produce  the  injury,  the  employer  may  be 
held  liable — the  contributory  fault  of  the  coemployee  does  not  defeat 
the  right  of  recovery  that  otherwise  would  exist.*'     If  the  fault  of 

11.  Atchison,  etc.,  Bridge  Co.  t.  148  lU.  521,  36  N.  E.  117,  39  A.  S.  R. 
Miner,  71  Kan.  13,  80  Pac.  18,  1  187;  Chicago,  etc.,  R.  Co.  v.  Gillison. 
L.R.A.(K.8.)  682;  Parker  v.  Hanni-  173  III  264,  50  N.  E.  657,  64  A.  S. 
bal,  etc.,  R.  Co.,  109  Mo.  362, 19  S.  W.  R.  117 ;  Illinois  Southern  R.  Co.  v. 
1U9,  18  LJt.A.  802;  Koerner  v.  St.  Marshall,  210  HI.  562,  71  N,  £.  597, 
Louis  Car  Co.,  209  Mo.  141,  107  S.  66  L.R.A.  297;  Chicago  Union  Trac- 
W.  481,  17  L.R.A.(N.S.)  292;  Ander-  tion  Co.  v,  Sawuscli,  218  111.  130,  75 
son  V,  Bennett,  16  Ore.  615,  19  Pac.  N.  E.  797,  1  L.R.A.(N.S.)  670;  Siegel 
765,  8  A.  S.  R.  311 ;  Louisville,  etc.,  v.  Treka,  218  111.  569,  75  N.  E.  1053, 
R.  Co.  V.  Dillard,  114  Tenn.  240,  86  109  A.  S.  R.  302,  2  L.R.A.CN.S.)  647 
S.  W.  313,  108  A.  S.  K.  694,  4  Ann.  and  note;  Kennedy  v.  Swift,  234  IlL 
Cas.  1024,  69  L.R. A.  746.  606,  85  N.  E.  287,  123  A.  S.  R.  113 ; 

Note:  76  A.  S.  R.  585.  Pennsylvania   Co,  v.   McCaffrey,  13{> 

12.  Shohoney  v.  Quincy,  ete.,  R.  Co.,  Ind.  430,  38  N.  E.  67,  29  LJI.A.  104 ; 
231  Mo.  131,  132  S.  W.  1059,  Ann.  Eureka  Block  Coal  Co.  v.  Wells,  2^ 
Cas.  1912A  1143.  Ind.  App.  1,  61  N.  E.  236,  94  A.  S, 

13.  See  infra,  par.  198  et  seq.  R.  259;  Buehner  v.  Creamery  Pack- 

14.  See  infra,  par.  206  et  seq.  age  Mfg.  Co..  124  la.  445,  100  N.  W. 

15.  See  infra,  par.  214  et  seq.  345,  104  A.  S.  R.  354;  Faren  v.  Sell- 

16.  See  infra,  par.  223  et  seq.  ers,  39  La.  1011,  3  So.  363,  4  A.  S.  R. 

17.  In  re  Pacific  Mail  Steam  Ship  256;  Hill  v.  Big  Creek  Lumber  Co.^ 
Co.,  130  Fed.  76,  64  C.  C.  A.  410,  1Q8  La.  162,  32  So.  372,  58  L.RJL. 
69  L.R.A.  71;  St.  Louis,  etc.,  B.  Co.  346;  Fuller  v.  Tremont  Lumber  Co.,. 
V.  Haist,  71  ArL  258,  72  S.  W.  893,  114  La,  266,  38  So.  164,  108  A.  S.  R. 
100  A.  S.  R.  65;  Fisk  v.  Central  Pac.  348;  Cayzer  v.  Taylor,  10  Gray 
Br  Co.,  72.  CaL  38,  13  Pac.  14^  1  (Mass.)  274,  69  Am.  Dec.  317;  Myers 
A.  S.  B.  22;  O'Connor  v.  Golden  Gate  v.  Hudson  Iron  Co.,  150  Mass.  125, 
Woolen  Mfg.  Co.,  135  CaL  637,  67  22  N.  B.  631,  15  A.  S.  R.  176;  Hunn 
Pac.  966,  87  A.  S.  R.  127;  Cheeney  v.  Michigan  Cent.  R.  Co.,  78  Mich. 
V.  Ocean  Steamship  Co.,  92  Ga.  726,  513,  44  N,  W.  502,  7  L.R.A.  500 ;  De 

19  S.  E.  33,  44  A.  S.  R.  113;  Loveless  Kallands  v.  Washtenaw  Home  TeL 
V.  Standard  Gold  Min.  Co.,  116  Qb.  Co.,  153  Mich.  26,  116  N.  W.  664,  15 
427,  42  S.  %  741,  59  L.R.A.  596;  Ann.  Cas,  593;  Kleinfelt  v.  J.  H. 
Monmouth  Hfin.,  etc.,  Co.  v.  Erling,  Someis  Coal  Co.,  156  Mich.  473,  121 
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the  employer  appears  to  have  been  the  efficient  cause  of  the  injury, 
the  intervention  of  negligence  on  the  part  of  a  coemployee  constitutes 
no  defense ;  **  or,  if  the  negligence  of  the  employer  is  combined  with 
the  negligence  of  the  fellow  employee  in  producing  the  injury,  and 
the  negligence  of  neither  alone  is  the  efficient  cause,  both  the  employer 
and  coemployee  are  liable,  and  the  injured  employee  may  maintain 
his  action  against  either,  or  both  together.^*  In  accordance  with  these 
principles  it  has  been  held  that  an  employer  maintaining  a  negligently 
constructed  elevator  is  liable  for  injuries  to  an  employee,  which  would 
not  have  occurred  in  the  absence  of  such  negligence,  although  the 
act  of  a  fellow  employee  brought  the  injured  person  into  coi;.tact  w^ith 
the  defect.*®  Again,  it  has  been  held  that  a  master  is  not  released 
from  liability  for  an  injury  to  a  servant  from  a  defective  machine 
by  the  fact  that  the  operator  of  the  machine  was  negligent  in  manag- 
ing it,  where  his  negligence  simply  contributed  to  the  injury  caused 
by  the  master's  negligence.*  Similarly,  a  failure  to  employ  a  sufficient 
number  of  workmen  to  operate  a  mill  with  safety  has  been  held  to 
render  a  master  liable  for  the  death  of  a  servant,  caused  thereby,  al- 
though the  negligence  of  a  fellow  servant  in  vacating  his  post  with- 
out warning  contributed  to  cause  the  accident^     And  it  has  been 

N.  W.  118,  132  A.  S.  R.  532;  Frajik-  906;  Stroufe  v.  Moran  Btos.  Co.,  28 
lin  v.  Winona,  etc,  R.  Co.,  37  Minn.  Wash.  381,  68  Pac.  896,  02  A.  S.  R. 
409,  34  N.  W.  898,  5  A.  S.  R.  856;  847,  58  L.R.A.  313;  Howe  v.  North- 
Jenson  v.  Great  Northern  R.  Co.,  72  em  Pac.  R.  Co.,  30  Wash.  569,  70. 
Minn.  175,  75  N,  E.  3,  71  A.  S.  R.  Pac.  1100,  60  L.R.A.  949;  Sherman 
475 ;  Bluedom  v.  Missouri  Pac.  R.  Co.,  v.  Menomonee  River  Lumber  Co.,  72 
108  Mo.  43,  18  S.  W.  1103,  32  A.  S.  Wis.  122,  39  N.  W.  365,  1  L.R.A. 
R.  615;  Root  v.  Kansas  City,  etc.,  R.  173;  Johnson  v.  Ashland  First  Nat. 
Co.,  195  Mo.  348,  92  S.  W.  621,  6  Bank,  79  Wis.  414,  48  N.  W.  712,  24 
L.R.A.(N.S.)  212;  Yorty  v.  J.  I.  Case  A.  S.  R.  722;  Grant  v.  Keystone  Lum- 
Threshing  Maeh.  Co.,  91  Neb.  449, 136  ber  Co.,  119  Wis.  229,  96  N.  W.  535, 
N.  W.  67,  Ann.  Cas.  1913D  64;  Lutz  100  A.  S.  R.  883. 
V.  Atlantic,  etc.,  R.  Co.,  6  N.  M.  496,  Notes:  87  A.  S.  R.  576;  98  A.  S. 
30  Pac.  912,  16  L.R.A.  819  and  note;  R.  320;  18  L.R.A.  792;  21  Ann.  Cas. 
Booth  v.  Boston,  etc,  R.  Co.,  73  N.  772;  Ann,  Cas.  1912B  593. 
Y.  38,  29  Am.  Rep.  97 ;  Cone  v.  Deia-  18.  Farrell  v.  Eastern  Machinery 
ware,  etc.,  R.  Co.,  81  N.  Y.  206,  37  Co.,  77  Conn.  484,  59  AtL  611,  107 
Am.  Rep.  491;  Coppins  v.  New  York  A.  S.  R.  45,  68  L.R.A.  239. 
Cent.,  etc.,  R.  Co.,  122  N.  Y.  557,  25  19.  Fuller  v.  Tremont  Lumber  Co., 
N.  E.  915,  19  A.  S.  R.  523;  Railroad  114  La.  266,  38  So.  164,  108  A.  S.  R. 
V.  Spence,  93  Tenn.  173,  23  S.  W.  211,   348. 

42  A.  S.  R.  907;  Merrill  v.  Oregon  20.  Siegel  v.  Trcka,  218  III.  559,  76 
Short  Line  R.  Co.,  29  Utah  264,  81  N.  E.  1053, 109  A.  S.  R.  302,  2  L.R.A. 
Pac.  85,  110  A.  S.  R.  695;  Lincoln    (N.S.)  647. 

V.  Central  Vermont  R.  Co.,  82  Vt.  187,  1.  Sherman  v.  Menomonee  River 
72  Atl.  821,  137  A.  S.  R.  998;  Mar-  Lumber  Co.,  72  Wis.  122,  39  N.  W. 
shall  V.  Dakon  Paper  Mills,  82  Vt.  365, 1  L.R.A.  173. 
489,  74  Atl.  108,  24L.R.A.(N.S.)  128;  2.  HiU  v.  Big  Creek  Lumber  Co., 
Norfolk,  etc.,  R.  Co.  v.  Thomas,  90  108  La.  162,  32  So.  372^  58  L.R.A, 
Va.  205,  17  S.  E.  884,  44  A.  S.  R.   346. 
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held  {hat  the  fellow  servant  doctrine  will  not  be  given  thie  effect  of 
defeating  recovery  against  the  master  for  an  injury  to  a»  servant  when 
it  appears  that  the  injury  wad  due  to  the  master's  failure  to  furnish 
Bufiicient  help.'  Where  a  servant  is  injured  by  reason  of  the  joint 
negligence  of  a  fellow  ser\^ant  and  of  a  third  person  who  is  a  stranger 
to.the.Gontiact  of  master  and  servant,  the  fellow  servant  rule  does 
not  exonerate  the  third  person  from  liability  for  his  negligence.*  And 
so  where  an  injury  is  the  result  of  the  concurring  negligence  of  two 
employees,  it  is  no  defense  to  prove  that  the  negligence  of  one  of  the 
employees,  who  was  a  fellow  servant,  contributed  to  the  injury,  where 
the  other  employee  was  not  a  fellow  servant,  and  his  negligence  con- 
tributed directly  to  the  injury.* 

197.  Pleading  and  Proof;  Functions  of  Court  and  Jury.^-There  is 
a  sharp  conflict  of  authority  on  the  question  whether,  iii  an  action  by 
a  servant  for  personal  injuries,  the  defense  that  the  injuries  com- 
plained of  were  caused  by  the  negligence  of  a  fellow  servant  of  the 
plaintiff  must  be  specially  pleaded.  The  view  that  such  defense  is 
available  under  the  general  issue  and  need  not  be  specially  pleaded 
finds  support  in  some  jurisdictions.* '  The  courts  of  other  states,  how- 
ever, hold  the  defense  that  the  injury  was  caused  by  the  negligence 
of  a  fellow  servant  of  the  plaintiff  to  be  an  affirmative  defense  that 
should  be  specially  pleaded.'  If  the  cpmplaint  shows  that  the  injury 
was  caused  by  the  negligence  of  the  plaintiff's  fellow  servant,  thai; 
fact  need  not  be  pleaded  in  the  answer,  but  may  be  taken  advantage 
of  by  demxirrer.®  Although  the  definition  of  the  term  "fellow  servant'^ 
is  a  matter  of  law,  it  is  usually  held  to  be  a  question  of  fact,  to  he 
det^mined  from  the  evidence,  whether  particular  employee  are 
fellow  servaiits  within  the  meaning  of  the  definition*     Where  the 

•  ■  ,  •  ' 

8.  Note:  17  L.R.A.(N.S.)  773.  30  N.  E.  324,  43  A.  S.  R.  259;  IlUnois 

4.  Nonn  v.  Chicago  City  R.  Co.,  Steel  Co.  v.  Banman,  178  111.  351,  53 
232  111.  378,  83  N.  E.  934,  122  A.  S.  N.  B,  107,  69  A.  S.  R.  316;  Nortow 
B.  114;  Kentucky,  etc.,  Bridge,  etc.,  r.  Nadebok,  190  111.  595,  60  N.  E. 
Co.  V.  Sydnor,  119  Ky.  18,  82  S.  W.  843,  54  L.R.A.  842;  Superior  Coal, 
989,  7  Ann.  Cas.  1177  and  note,  68  etc.,  Co.  v.  Kaiser,  229  111.  29,  82  N. 
L.R.A.  183.  E.  239,  120  A.  8.  R.  233;  Gatham  v. 

5.  Kansas  City,  etc.,  R.  Co.  v,  Chicago,  236  111.  9,  86  N.  E.  152,  15 
Becker,  67  Ark.  1,  53  S.  W.  406,  77  Ann.  Cas.  830,  19  L.R.A.(N.S.)  1178^ 
A.  S.  R.  78,  46  L.R.A.  814.  Aldrich  v.  lUinois  Cent.  R.  Co.,  241 

».  Louisville,  etc.,  R.  Co.  v.  Cham-  in.  402,  89  N.  E.  702,  132  A.  S,  R. 

blee,  171  Ala.  188,  54  So.  681,  Ann.  220;  Sturm  y.  Consolidated  Coal  Cc^. 

Cas.  1913A  977  and  note.  248  lU.  20,  93  N.  B.  345,  21  Ann.  Cas. 

7.  Note:  Ann.  Cas.  1913A  982.  99;  Theleman'v.  Moeller,  73  la.  108, 

8.  Mann  v.  O'SulUvan,  126  Cal.  61,  34  N.  E.  766,  5  A.  S.  R.  663;  Renlund 
58  Pae.  875,  77  A.  S.  R.  149.  v.  Commodore. Min.  Co.,  89  Minn.  41; 

9.  American  Bridge  Co,  v.  Valente,  93  N.  W.  1057,  99  A.  S.  R.  534; 
7  Penn.  (Del.)  370,  73  Atl.  400,  Ann.  Fogarty  v.  St.  Louis  Transfer  Co.,. 
Cas;  1912D  69  and  note:  Chicago,  180  Mo.' 490,  79  S.  W.  664,  1  Aim.' 
etc.,  R.  Co.  V.  Kneirim,  152  111.  458,  Cas.  136;   Crispin  v.  Babbitt,  81  N. 
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facts  are  undisputed,  however,  the  questicm  becomes  one  of  law.**  All 
who  enter  the  same  employment  are  presumably  fellow  servants,  and 
the  burden  of  showing  the  contrary  is  on  one  who  asserts  it,** 

Competency  of  Coemployees 

198.  Basis  of  Employer's  Liability;  Knowledge  of  Incompetency. — 

The  right  of  the  employee  to  recover  for  injuries  due  to  the  incom- 
petence of  a  coemployee  is  to  be  determined  with  a  view  to  the  same 
fundamental  considerations  as  his  right  to  recover  for  injuries  caused 
by  any  other  instrumentality  of  the  employer.**  No  recovery  will  be 
permitted  unless  it  is  made  to  appear  that  the  employer  knew  or  by 
the  exercise  of  reasonable  diligence  might  have  known  of  the  incom- 
petency of  the  coemployee  to  discharge  the  duties  assigned  to  him.*' 
Conversely,  if  it  is  shown  that  the  employer  did  have  or  might  have 
had  knowledge  that  the  offending  employee  was  incompetent  he  will 
be  held  liable  to  the  injured  one.**    It  has  been  said  by  a  court  of 

• 

Y.  616,  37  Am.  Rep.  521;  Hass  v.  See  supra,  par.   60,  62,  135,  137, 

Philadelphia,  etc..  Mail  Steamship  Co.,  138. 

88   Pa.   St.   269,   32  Am.   Rep.   462;  13.  Montgomery  First  Nat.  Bank  v. 

Greenway  v.  Conroy,  160  Pa.  St.  185,  Chandler,  144  Ala.  286,  39  So.  822, 

28  AU.  692,  40  A.  S.  R.  715.  113  A.  S.  R.  39 ;  EvanaviUe,  etc.,  R. 

Notes:   50  L.R.A-  452;   Ann.   Cas.  Co.  v.  Guyton,  115  Ind.  450,  17  N.  E. 

1912D  76.  101,  7  A.  S.  R.  458;  New  Pittsburgh 

10.  American  Bridge  Co.  v.  Valente,  Coal,  etc.,  Co.  v.  Peterson,  136  Ind. 
7  Penn.  (Del.)  370,  73  AtL  400,  Ann.  398,  35  N.  E.  7,  43  A.  S.  R.  327; 
Cas.  1912D  69  and  note;  Chicago  City  Peterson  v.  Chicago,  etc.,  R.  Co.,  67 
R.  Co.  V.  Leach,  208  111.  198,  70  N.  E.  Mich.  102,  34  N.  W.  260,  11  A.  S. 
222,  100  A.  S.  R.  216 ;  Aldrich  v.  R.  564 ;  MoMaster  v.  Illinois  Cent.  R. 
Illinois  Cent.  R.  Co.,  241  111.  402,  89  Co,,  65  Miss.  264,  4  So.  59,  7  A.  S. 
N.  E.  702,  132  A.  S.  R.  220;  Sturm  R.  653;  Reiser  v.  Pennsylvania  Co., 
V.  ConsoUdated  Coal  Co.,  248  111.  20,  152  Pa.  St.  38,  25  Atl.  175,  34  A.  S. 
93  N.  E.  345,  21  Ann.  Cas.  99;  Fo-  R.  620;  Walton  v.  Burchei,  121  Tenn. 

farty  v.  St.  Louis  Transfer  Co.,  180  715,  121  S.  W.  391,  130  A.  S.  R.  788; 

[o.  490,  79  S.  W.  664,  1  Ann.  Cas.  Handley  v.  Daly  Min.  Co.,  15  Utah 

136.  176,  49  Pac  295,  62  A.  S.  R.  916. 

Note:  60  L.R.A.  42L  Notes:  41  L.R.A.  53;  48  L.R.A.  375. 

11.  Westinghouse  v-  Callaghan,  156  14.  Montgomery  First  Nat.  Bank  v. 
Fed.  397,  83  C,  C.  A.  669,  19  L.R.A.  Chandler,  144  Ala.  286,  39  So.  822, 
(N.S.)  361;  Chicago  City  R.  Co.  v.  113  A.  S.  R.  39;  Cragg  v.  Los  An^es 
Leach,  208  III.  198,  70  N.  E.  222,  IOC  Trust  Co.,  154  Cal.  663,  98  Pac.  1063, 
A.  S.  R.  216:  Chicago,  etc.,  R.  Co.  v.  16  Ann.  Cas.  1061;  Fuiiong  v.  New 
Barker,  169  Ind.  670,  83  N.  E.  369,  York,  etc.,  R.  Co.,  83  Conn.  568,  78 
14  Ann.  Cas.  375,  17  L.R.A.(N.S,)  Atl.  489,  21  Ann.  Cas,  .937;  Chicago, 
542.  Compare  Mobile,  etc.,  R.  Co.  v.  etc.,  R.  Co.  v.  Swett,  45  111.  197,  92 
Hicks,  91  Miss.  273,  46  So.  360,  124  Am.  Dec.  206;  Illinois  Cent.  R.  Co. 
A.  S.  R.  679.  V.  Jewell,  46  111.  99,  92  Am.  Dec.  ^40; 

12.  De  Bari  v.  J.  W.  Bishop  Co;,  Columbus,  etc.,  R.  Co.  v.  Troesch,  68 
199  Mass.  254,  85  N.  E.  89,  127  A.  111.  545,  18  Am.  Rep.  578;  Chicago, 
S.  R.  497,  17  LJl.A.(N.S.)  773.  etc.,  R.  Co.  v.  Harney,  28  Jnd.  28,  92 

Note:  48  L.R.A.  375.     ,  Am.  Dec.  282;  Chicago,  etc.,  1^.  Co. 
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high  standifig:  "lu  a  aeose  workmen  are  appliances.  If  a  master 
knowingly  ediploya  servants  who  are  incompetent  by  reason  of  their 
habits  or  otherwise  he  is  liable  for  an  injury  occasioned  to  a  fellow 
servant  by  their  incompetepcy^  just  as  he  would  be  liable  for  an  injury 
caused  by  a  defective  machine."  ^^  Knowledge  on  the  part  of  a 
representative  of  the  employer  is  equivalent  to  knowledge  by  the  em- 
ployer himself,  provided  the  representative  be  du}y  authorizd  to  act 
for  his  iHrincipal  in.  this  respect^*  Authority  to  hire  and  discharge 
employees  seems  to  be  the  usual  criterion  for  determining  whether 
notice  to  a  representative  ia  to  be  considered  notice  to  his  principal.^' 

▼.  Champion,  9  Ind.  App.  610,  36  N»  more,  etc.,  R.  Co.,  164  Pa.  St.  178, 
E.  221,  37  N.  E.  21,  63  A.  S.  R.  357  j  30  Atl.  383,  44  A.  S.  R.  697;  Rosen- 
McMarshall  v.  Chicago,  etc.,  R.  Co.,  stiel  v.  Pittsburgh  Rys.  Co.,  230  Pa. 
80  la.  757,  45  N.  W.  1065,  20  A,  S.  St.  373,  79  Atl.  656,  33  L.R.A.(N.S.) 
R.  445;  Huhgh  v.  New  Orleans,  etc.,.  751;  Campbell  v.  Cook,  86  Tex.  630, 
R.  Co.,  6  La.  Ann.  498,  54  Am.  Dec.  26  S.  W,  486,  40  A.  S.  R.  878;  Mexi- 
665;  Blake  v.  Maine  Cent.  R.  Co.,  70  can  Nat.  R.  Co.  v.  Mussette,  86  Tex. 
Me.  60,  35  Am.  Rep.  297;  Norfolk,  708,  26  S.  W.  1075,  2^  L.R.A.  642; 
etc.,  R.  Co.  V.  Hoover,  79  Md.  ^3,  29  Lipscomb  v.  Houston,  €*c.,  R.  Co.,  95 
Atl.  994,  47  A.  S,  R.  392,  25  L.R.A.  Tex.  5,  64  S.  W.  923,  93  A.  S.  R. 
710  and  note;  South  Baltimore  Car  804,  56  L.R.A.  869;  Norfolk,  etc.,  R. 
Works  V.  Schaefer,  96  Md.  88,  53  Atl.  Co.  v.  Thomas,  90  Va.  206,  17  S.  E. 
665,  94  A.  S.  R.  560;  Oilman  v.  East-  884,  44  A.  S.  R.  906. 
ern  R.  Co.,  13  Allen  (Mass.)  433,  90  Notes!  75  A.  S.  R.  692;  41  L.R.A. 
Am.  Dec.  210;  Cayzer  v.  Taylor,  10  47;  48  L.R.A.  369,  375;  21  Ann.  Cas. 
Gray  (Mass.)  274,  69  Am.  Dec.  317;   769. 

Beers  v.  Isaac  Prouty  Co.,  200  Mass.  If  a  servant  is  injured  partly 
19.  85  N.  E.  864,  128  A.  S.  R,  374,  through  the  negligence  or  moompe- 
20  L.R.A.  (N.S.)  39;  Davis  v.  The  De-  teney  or  carelessness  of  a  felkyw  serv- 
troit,  etc.,  R.  Co.,  20  Mich.  105,  4  ant,  of  whose  incompetency  or  care- 
Am.  Rep.  364;  Peterson  v.  Chicago,  lessness  the  master  had  notice,  arid 
etc.,  R.  Co.,  67  Mich.  102,  34  N.  W,  partly  through  the  negligence  of  an- 
260,  11  A.  S.  R.  564;  Harrison  v.  other  fellow  serVant,  the  master  is  iia^ 
Detroit,  etc.,  R,  Co.,  79  Mich.  409,  44  ble,  if,  but  for  the  negligence  of  th« 
N.  W.  1034,  19  A.  S.  R.  180,  7  L.R.A.  incomi)etent  fellow  servant,  the  injury 
623;  Jenson  v.  Oreat  Northern  R,  Co.,  would  not  have  happened.  Handley 
72  Minn.  176,  76  N.  W.  3,  71  A.  S.  v.  Dalv  Min.  Co.,  15  Utah  176,  49  Pac. 
R.  475;  McMaster  v.  Illinois  Cent,  R.  295,  62  A.  S.  R.  916. 
Co.,  65  Mias.  264,  4  So.  59,  7  A.  S.  15.  Di  Bari  v.  J.  W.  Bisliop  Co., 
R.  653;  Harper  v.  Indianapolis,  etc.,  119  Mass.  254,  85  N.  E.  89,  127  A. 
R.  Co.,  47  Mo.  667,  4  Am.  Rep.  353;  S.  R.  497,  17  L.R.A.(N.S.)  773. 
Moss  V.  Pacific  R.  Co.,  49  Mo«  167,  16.  Reiser  v.  Pennsylvania  Co.,  152 
8  Am.  Rep.  126;  McDermott  v.  Han-  Pa.  St.  38,  25  Atl.  175,  34  A.  S.  R. 
nibal,  etc.,  R.  Co.,  73  Mo.  516,  39  Ajiu   620. 

Roo.  526;  Mcintosh  v.  Jones,  36  Mont.  17.  Smith  v.  St.  Louis,  etc.,  R.  Co., 
467,  93  Pac  667,  14  L.R.A.(N.S.)  151  Mo.  391,  52  8,  W.  378,  48  L.R.A. 
933;  Coppins  v.  New  Yotk  Cent.,  etc.,  368;  Lanin^  v.  New  Yoric  Cent.  9. 
R.  Co..  122  N.  Y.  557,  25  N.  E.  015,  Co.,  49  N.  Y.  521,  10  Am.  Rep.  417. 
19  A.  S.  R.  523;  O'Donnell  v.  Alle-  Note:  41  L.R.A.  135. 
ghenv  Valley  R.  Co.,  69  Pa.  St.  239,  See  infra,  par.  214  et  seq. 
98  Am.  Dec.   336;   Hughes  v.  Balti- 
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199,  Activity  to  Discover  Incompetency;  Inquiry;  Investigation. — 

The  employer's  obligation  to  his  employees  with  regard  to  the  selec- 
tion of  competent  eoemployees  is  substantially  the  same  as  his  duty 
in  respect  of  the  tools,  machines  and  appliances  with  which  the  work 
is  performed.*®  He  is  bound  to  see  that  those  admitted  to  and  retained 
in  his  service  are  fitted  for  the  duties  imposed  upon  them,  the  measure 
of  responsibility  being  the  exercise  of  ordinary  or  rea^Dftble.  care.*' 
But  the  employer  does  not  warrant  the  competency  of  thoee  in  his 
service ;  *®  if  in  their  selection  or  retention  he  has  execeised  due  care 
to  discover  grounds  of  in<>ompetency,  an  injury  resuiting  to  an 
employee  by  reason  of  action  or  nonaction  on  the  part  of  a  fellow 
employee  is  not  legally  chargeable  to  him.*  By  "due  care"  or  "ordi- 
nary care"  is  meant  that  degree  of  care  which  a  man  of  ordinary 

18.  Atchison,  etc.,  Bridge  Co.  v.  Mil-  Hilton  v.  Fitchbuig  R.  Co.,  73  N.  H. 
ler,  71  Kan.  13,  80  Pac.  18,  1  L,R. A.  116,  59  Atl.  625,  68  L.R. A.  428 ;  Smith 
(N.S.)  682.  v.  Oxford  Iron  Co.,  42  N.  J.  L.  467, 

Note:  48  L.R.A.  369.  36  Am.  Rep.  535;  Texas,  etc.,  R.  Co* 

See  supra,  par.  101.  v.  Robertson,  82  Tex.  657,  17  S.  W. 

19.  Southern  Pac.  Co.  V.  Hetzer,  135  1041,  27  A.  S.  R.  929;  Handlev  v. 
Fed.  272,  68  C.  C.  A.  26,  1  L.R.A.  Daly  Min.  Co.,  15  Utah  176,  49  Pac. 
(N.S.)  288;  Montgomery  First  Nat.  295^  62  A.  S.  R.  916;  Wilkinsoa  v. 
Bank  v.  Chandler,  144  Ala.  286,  39  Kanawha,  etc.,  Coal,  etc.,  Co.,  64  W. 
So.  822,  113  A.  S.  R.  39;  EUedge  v.  Va.  93,  61  S.  E.  875,  20  L.R.A.(N.S.) 
National  City,  etc.,  R.  Co.,  100  Cal.  331;  Hamann  v.  Milwaukee  Bridge 
282,  34  Pac.  720,  38  A.  S.  R.  290;  Co.,  127  Wis.  550,  106  N.  W.  1081, 
Donovan  v.  Ferris,  128  CaJ.  48,  60  7  Ann.  Cas.  458. 

Pac.  519,  79  A.   S,  R.  25;   StiU   v.  Notes:  87  A.  S.  R.  561;  25  L.R.A. 

San  Francisco,  etc.,  R.  Co.,  154  Cal.  711;  41  L.R.A.  90;  48  LJI.A.  372;  15 

559,  98  Pac.  672,  129  A.  S.  R.  177,  Ann.  Cas.  602 ;  17  Eng.  Rul.  Cas.  251. 

20  L.R.A.(N.S.)  322;  Orman  v.  Man-  See  'supra,  par.  61. 

nix,  17  Colo.  564,  30  Pac.  1037,  31  20.  Columbue,  etc.,.  Cent.  R.  Co.  v. 

A.  S.  R.  340,  17  L.R.A*  602;  Western  Troesch,  68  HI.  545, 18  Am.  Rep.  578; 

Stone  Co.  v.  Whalen,  156  lU.  472,  38  Hilton  v.  Fitchburg  R.  Co.,  73  N.  H. 

N.   E.   241,   42   A.    S.   R.   244;    Ft.  116,  59  Atl.  625,  68  L.R.A.  428.    See 

Wayne,  etc..  Traction  Co.  v.  Crosbie,  supra,  par.  61. 

169  Ind.  281,  81  N.  E.  474,  14  Ann.  1.  Evansville,  etc.,  R.  Co.  v.  Guy- 

Cas.  117,  13  L.R.A.(N.S.)   1214  and  ton,  115  Ind.  450,  17  N.  E.  101,  7 

note;  Gregory  v.  Chicago,  etc.,  R.  Co.,  A.  S.  R.  458;  Moss  v.  Pacific  R.  Co., 

147  la.  715, 124  N,  W.  797,  Ann.  Cas.  49  Mo.  167,  8  Am.  Rep.-  126;  Smith 

1912B  723;  Bowden  v.  Derby,  97  Me.  v.  St.  Louis,  etc.,  R.  Co.,  151  Mo.  391, 

536,  55  Atl.  417,  94  A.  S.  R.  516,  52  S.  W.  378,  48  L.R.A.  368;  Park 

63  L.R.A.  223;  Norfolk,  etc.,  R.  Co.  v.  New  York  Cent.,  etc.,  R.  Co.,  155 

V.  Hoover,  79  Md.  253,  29  Atl.  994,  N.  Y:  215,  49  N.  E.  674,  63  A.  S.  R. 

47  A.  S.  R.  392,  25  L.R.A.  710;  Balti-  663;    Jenkins   v.   Richmond,  etc.,  R. 

more  Boot,  etc.,  Mfg.  Co.  v.  Jamar,  Co.,  39  S.  C.  507,  18  8.  E.  182,  39 

m  Md.  404,  49  Atl.  847,  86  A,  8,  R.  A.  S.  R.  760;  Maitland  v.  Gilbert  Pa- 

428;  Monahan  v.  Worcester,  160  Mass.  per  Co.,  97  Wis.  476,  72  N.  W.  1124,' 

439,  23  N.  E.  228,  15  A.  S.  R.  226;  66  A.  8.  R.  137.    r 

Harrison  v.  Detroit,  etc.,  R.  Co.,  79  Notes:  36  Am,  De^.  284;  48  L.E.A. 

Mich.  409^  44  N.  W.  1034,  19  A.  S.  372. 

R.  180,  7  L.R.A.  623 :  Moss  v.  Pacific  See  supra,  par.  193, 

R.  Co.,  49  Mo.  167,  8  Am.  Rep.  126; 
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pradence  would  use  in  view  of  the  nature  of  the  employment  and  the 
consequence  of  the  employment  of  an  incompetent  person — a  degree 
of  care  commensurate  with  the  nature  and  danger  of  the  business  and 
the  grade  of  service  for  which  the  servant  is  intended,  and  the  hazards 
to  which  other  servants  are  to  be  exposed  from  the  employment  of  a 
careless  or  incompetent  person.*  Each  case  must  be  determined  on  its 
own  facts,  and  generally  the  question  whether  due  care  was  exercised 
by  the  employer  in  this  regard  is  one  exclusively  for  the  jury.'  It 
is  conceded  that  a  reasonable  investigation  must  ordinarily  be  made 
into  the  character,  qualifications  and  habits  of  persons  tendering  their 
services.*  But  no  questioning  of  applicants  is  prescribed  by  this 
requirement.*  In  analogy  with  the  rule  respecting  tools  and  appli- 
ances,* it  is  held  that  reliance  may  be  placed  upon  the  recommendation 
of  a  previous  employer  of  reputation  and  standing,'  While  it  will 
be  presumed  that  the  competency  of  employees  continues,®  and  the 
employer  is  entitled  to  assume  that  competent  employees  will  continue 
competent,*  yet  he  is  bound  to  keep  himself  informed  as  to  the  con- 
tinued fitness  of  those  already  in  his  employ,  so  far  as  this  can  be 
accomplished  by  proper  supervision  and  superintendence,^*    If  a  serv- 

2.  HoUand  v.  Tennessee  Coal,  ete.,  ete.,  R.  Co,  v.  Seott,  71  Tex.  703,  10 

R,   Co.,  91  Ala.  444,  8  So,  524,  12  S,  W.  298,  10  A.  S.  R.  804;  Pearson 

L.R.A.   232;   Still  v.   San   Francisco,  v.    Alaska    Pac.    Steamship    Co.,    51 

etc.,  R.   Co.,  154  Cal.   559,   98  Pac.  Wash.  560,  99  Pac.  753,  130   A,   S. 

e72,129A.  S.  R,  177,  20L.R.A.(N.S.)  R.  1117. 

322;  Western  Stone  Co.  v.  Whalen,  Note:  48  L.R.A.  376, 

151  111.  472,  38  N,  £.  241,  40  A.  S.  An  employer  is  bound  to  institute 

R.  244;  Walfcowski  y.  Penokee,  etc.,  affirmative  inquiries  to  aacertain   the 

ConsoL  Mines,  115  Mich.  629,  73  N.  qualifications  of   an  employee   whom 

W,  895,  41  i1R.A,  33;  Smith  v.  St.  he  transfers  to  a  more  responsible  po- 

Louis,  etc.,  R.  Co.,  151  Ma  391,  52  sdtion  for  which  special  qualifications 

S.  W.  378,  48  LJR'.A.  368  and  notej  are  demanded,  unless  the  employee  has 

Handiey  v*  Daly  Min.  Co.,  15  Utah  given  proof  of  his  capacity  in  some 

176,  49  Pac.  295,  62  A.  S.  R.  916;  similar  position.     Still  v.  San  Fran- 

WUkinson  y.  Kanawha,  etc.,  Coal,  etc.,  cisco,  etc.,  R.  Co.,  154  CaL  559,  98 

Co.,  64  W.  Va.  93,  61  S.  E.  875,  20  Pac.  672,  129  A.  S.  R.  177,  20  L.R.A. 

L.R.A,(N,8.)  331  and  note.  (N.S,)    322. 

Note:  46  L,R.A.  372.  6.  Note:  48  L.R.A,  376. 

S.  Still  y.  San  Francisco,  etc;,  R.  6.  See  supra,  par.  75. 

Co.,  154  Cal.  559,  98  Pac.  672,  129  7.  Rankel  v.  Buckstaff-Edwards  Co., 

A.  S.  R,  177,  20  L.R.A.(N.S.)  322;  138   Wis.   442,   120   N.   W.   269,  20 

Zabawa  v.  Oberbeck  Bros.  Mfg.  Co.,  L.R.A.(N.S.)  1180. 

146  Wis.  621,  131  N.  W.  826,  Ann.  8.  Southern  Pac.  Co.  v.  Hetzer,  135 

Cas.  1912C  419.  Fed,  272,  68  C.  C.  A.  26,  1  L.R.A. 

Note:  48  L.R.A.  373,  88L  (N.S.)  288. 

4.  Still  y.   San  Francisco,  etc.,  R.  Note:  20  L.R.A.(N.S.)  324. 

Co.,  154  CaL  559,  98  Pac.  672.  129  9.  Blake  y.  Maine  Cent.  R.  Co.,  70 

A.  S.  R.  177,  20  L.R.A.(N.SO    322;  Me.  60,  35  Am.  Rep.  297. 

Western  Stone  Co.  y.  Whalen,  151  111.  Notes:    48   L.R.A.    377;    1   LJL.A, 

472,  38  N.  E.  241^  42  A.  S.  R.  244;  (N.S.)  289. 

Chica^ro,  etc.,  R.  Co.  v.  Harney.  28  10.  Wabash   R,   Co.   y.  McDaniels, 

Ind.  28,  92  Am.  Dec.  282 ;  East  Line,  107  U.  S.  454,  2  S.  Ct.  932,  27  U,  S, 

723 


§S  200,  201  MASTER  AND  SERVANT  Ifi  B.  C.  L. 

ant,  competent  at  the  time  of  employment,  afterwards  becomes  habit- 
ually incompetent  or  unfit  to  perform  his  duties,  the  master  is  charge- 
able with  notice  of  the  incompetence,  although  he  has  no  personal 
knowledge  of  its  existence.*^  This  obligation  of  seeing  to  the  com- 
petency of  employees  is  not  a  duty  that  the  employer  may  delegate 
to  another  person  so  as  to  escape  liability  for  its  nonperformance.^* 
In  the  absence  of  anything  to  the  contrary  the  employer  will  be  pre- 
sumed to  have  retained  only  competent  employees ;  *•  and  one  who 
asserts  the  contrary  bears  the  burden  of  establishing  his  contention.'* 

200,  Removal  of  Incompetents;  Warning  of  Incompetency  to 
Others. — ^Upon  discovering  the  fact  that  an  employee  is  incompetent 
to  discharge  the  duties  contemplated  by  the  contract  of  service  the 
employer  in  behalf  of  his  other  employees  has  cast  upon  him  the 
obligation  of  promptly  discharging  the  incompetent.  If  he  fails  to 
do  so  he  will  be  liable  for  injuries  attributable  to  Uie  lack  of  com- 
petency.** It  may  be  found  necessary,  however,  to  continue  the 
employment  of  the  incompetent — at  least  temporarily — in  which  case 
the  employer  must  inform  and  warn  his  other  employees  of  the  fact 
that  their  coemployee  is  incompetent.** 

201.  Knowledge  of  Incompetency  by  Injured  Employee. — ^To  entitle 
an  employee  to  recover  for  injuries  due  to  the  incompetence  of  a 
coemployee  it  must  be  made  to  appear  not  only  that  the  fact  of  incom- 
petence was  known  to  the  employer  *'  but  also  that  such  fact  was 
unknown  to  the  injured  employee,*®  the  principle  of  comparative 

(L.  ed.)  605;  Holland  v.  Tennessee  18.  Note:  87  A.  S.  R.  569. 
Coal,  etc.,  R.  Co.,  91  Ala.  444,  8  So.  14.  Note:  25  L.R.A.  717. 
624,  12  L.R.A.  232;  Ohio,  etc.,  R.  Co.  15.  Southern  Pac.  Co.  v.  Hetaer,  135 
v.  Collam,  73  Ind.  261,  38  Am.  Rep.  Fed.  272,  68  C.  C.  A.  26,  1  L.R.A. 
134;  Handlev  v.  Daly  Min.  Co.,  15  (N.S.)  288;  Ohio,  etc.,  R.  Co.  v.  Col- 
Utah  176,  49  Pac.  295,  62  A.  S.  R.  lam,  73  Ind.  261,  38  Am.  Rep.  134; 
916.  Pennsylvania  Co.  v.  Rotiey,  89  Ind. 
Notes:  41  L.R.A.  93;  48  L.R.A.  453,  46  Am.  Rep.  173;  Hilton  v.  Fitch- 
377;  1  L.R.A.(N.S.)  288.  bui^  R.  Co.,  73  N.  H.  116,  59  Atl. 

11.  Note:  20  L.R.A. (N.S.)  324.  625,  68  L.R.A.  428;  Fraader  v.  Penn- 

12.  McElligott  v.  Randolph,  61  sylvania  R.  Co.,  38  Pa.  St.  104,  80 
Conn.  157,  22  At!.  1094,  29  A.  S.  R.  Am.  Dec.  467;  Mexican  Nat.  R.  Co. 
181.     See  infra,  par.  211.  v.   Mnsette,   86   Tex.  708,   26  S.   W. 

Workmen  who  delegate  to  a  labor  1075,  24  L.R.A.  642 ;  Williams  v.  Kim- 

OTiganization  which  they  have  joined  berly,  etc.,  Co.,  131  Wis.  303,  111  N. 

the   right   to    select   and   superintend  W.  481,  120  A.  S.  R.  1049,  11  Ann. 

them  are  not  entitled  to  recover  dam-  Cas.  622,  10  L.R.A.(N.S.)  1043. 

ages  from  an  employer  for  personal  Notes:  36  Am.  Dec.  284;  41  L.R.A. 

injuries  jsiistained   in    the   course    of  39,  141;  48  L.R.A.  374. 

their   employment,   since   his   respon-  16.  Chicago,  etc.,  R.  Co.  v.  Cham- 

sibility  rests  alone  upon  his  right  free-  pion,  9  Ind.  App.  510,  36  N.  E.  221, 

ly  to  select  and  control  his  employees.  37  N,  E.  21,  53  A.  S.  R.  367.     See 

Farmer  v.  Kearney,  115  La.  722,  39  supra,  par.  76  et  seq. 

So.    967,   3    L.R.A.(N.S.)    1106    and  17.  See  supra,  par.  198. 

note.  18.  Conover  v.  Neher-Ross  Co.,  38 
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knowlddge  being  the  test  of  liability  here  as  elsewhei-e.'*  No  right 
of  action  arises  if  the  injured  employee  knew  of  the  incompetency  of 
his  offending  fellow  employee  as  well  as  the  employer  knew  of  it — 
or  had  the  same  means  of  knowledge  thereof  as  the  employer — and 
continued  in  the  service  without  objection.*^  According  to  some  courts 
the  plaintiff  in  his  pleading  must  aver  want  of  knowledge,*  but  there 
is  authority  to  the  contrary.*  Knowledge  may  be  imputed  from 
opportunities  to  observe  the  conduct  of  the  fellow  employee  •  or  from 
the  fact  that  the  latter  had  a  general  reputation  for  incompetence.* 
Here  as  dsewhere  *  tlie  question  of  knowledge  will  \ety  often  depend 
upon  the  age,  experience  and  understanding  of  the  injured  employee. 
If  it  appears  that  he  had  not  capacity  to  appreciate  the  danger  with 
which  he  was  confronted^  the  fellow  servant  rule  will  not  prevent 
a  recovery.* 

202.  Reliance  an  Employer  to  Provide  Competent  Coempla7ees.T- 
An  employee  has  the  right  to  assume  that  the  fellow  servants  em- 
ployed to  work  with  him  will  not  be  lacking  in  those  attributes  which 
will  make  thesn  ordinarily  safe  coworkers.  He  may  act  on  the  theory 
that  he  will  in  the  performance  of  his  duties  be  free  from  the  danger 
of  the  want  of  capacity  of  his  fellow  laborers  to  perform  their  duties.' 

263.  Complaint  to  Employer  and  Ptomlse  to  Remove  Incompetent — 
The  rule  justifying  an  employee  in  temporary  exposure  to  known  risks 
upon  the  employer's  promise  to  remove  the  danger  applies  to  risks 
arising  from  the  incompetence  of  fellow  employees  as  well  as  those 

Wash.  172, '80  Pac.  281,  107  A.  S.  R.  that   the   risk   of   such   incompetency 

841.  was   not   knowingly   assumed.     Indi- 

19.  Se6  supra,  par.  62,  anapolis,  etc.,  Transit  Co.  v.  Foreman, 

20.  Montgomery  First  Nat.  Bank  v.  162  Ind.  85,  69  N.  E.  «69,   102  A. 
Chandler,  144  Ala.  286,  39  So.  822,  S.  B.  185. 

113  A.  S.  B.  39;  Thayer  v.  St.  Louis,  2.  Montgomery  First  Nat.  Bank  v. 

ete.,  B.  Co.,  22  Ind.  26,  85  Am.  Bee.  Chandler,  144  Ala.  286,  39  So.  882, 

409 ;  Indianapolis,  etc..  Transit  Co.  v.  113  A.  S.  B.  39.    See  supra,  par.  115. 

Foreman,  162  Ind.  85,  69  N.  E.  669,  5.  See  supra,  par.  137,  175.     It  is 

102  A.  S.  B.  185;  Enright  v.  Oliver,  held  that  employees  '^assume  the  risk'' 

69  N.  J.  L.  357,  55  Atl.  277,  101  A.  arising  from  the  negligenoe  of  coem- 

S.  B^  710;  Ccmsolidated  Coal,  ete.,  Co.  ployees   where   the    danger   is   fairly 

V.  Clay,  .51  Ohio  St.  542,  38  N.  E.  610,  apparent.     See  supra,  par.  131. 

25  LJEI.A.  848.    See  supra,  par.  188;  4.  Western   Stone   Co.   v.   Whalen, 

infra,  par.  224-226.  151  III.  472,  38  N.  E.  241>  42  A.  S. 

1.  In   an   action   for   injuries   sus-  B.  244. 

taincd  through   the  negligence   of   a  6.  See  supra,  par.  139,  177. 

fellow  servant,  the  complaint  is  insuffi-  G.Hinckley    v.    Horazdowsky,    133 

eient  if  it  fails  to  negative  the  plain-  HI.  359,  24  N.  E.  421,  23  A.  S.  B. 

tiff's  knowledge  of  the  fellow  servant's  618,  8  L.B.A.  490. 

inoompeteney;  and  an  allegation  ibst  7.  Beers  v.  Isaac  Prouty  Co.,  200 

the  iHaintiff  was  injured  without  fault  Mass.  19^  85  N.  E.  864,  128  A.  S.  B. 

or  negligence  4n  his  part  does:  not  374,  20  L.R.A.(N.8;)  39.    See  supra, 

take  the  place  of  avermeats  ahowing  par.  138,  176, 
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arising  from  dangerous  machinery,  tools  and  appliances.^  And  the 
period  during  which  the  promise  is  to  be  deemed  effective  is  the  same 
here  as  it  is  in  the  case  of  inanimate  instrumentalities.*  The  employee 
is  relieved  from  his  ordinary  assumption  of  the  risks  of  his  fellow 
servant's  negligence  upon  the  promise  of  the  master  to  remove  that 
danger  only  for  a  time  reasonably  required  to  perform  that  promise, 
and  when  such  reasonable  time  has  expired,  the  master's  promise  is 
broken  to  the  knowledge  of  the  employee,  and  he  can  no  longer  be 
considered  as  relying  thereon.  What  is  such  reasonable  time  depends 
upon  the  circumstances  of  each  particular  case.** 

204.  What  Constitutes  Incompetency;  Relation  to  Negligence.— 
Incompetency  consists  in  qualities  and  characteristics  calculated  to 
cause  reasonable  apprehension  that  the  admission  to  the  service  or  the 
retention  therein  of  the  incompetent  will  or  may  imperil  the  safety 
of  other  employees.**  A  common  ground  of  unfitness  is  physical 
condition  *^— for  example,  infirmities  of  sight,  K&arfng,  or  physical 
strength.**  Lack  of  experience,  also,  not  infrequently  constitutes  in- 
competence.*^ And  youth  may  be  a  controlling  factor  in  determining 
competenoy,*^  depending  upon  the  character  of  the  work  to  be  done 
and  the  experience  of  the  individual.**  So,  also,  incapacity  to  under- 
stand and  obey  rules  and  orders  may  render  an  employee  incompe- 
tent*^   And,  again,  incompet^icy  may  conaiAt  in  lacdk  of  general 

8.  Williams  v.  Kimberly,  etc.,  Co.,  to  observe  a  rule  of  the  company, 
131  Wis.  303,  111  N.  W.  481,  120  A.  wheise  such  failure  was  due  to  his  con- 
S.  R.  1049,  11  Ann.  Cas.  622,  10  dition.  Fort  Wayne,  etc.,  Traction 
L.R.A.(N.S.)  1043.  See  supra,  par.  Co.  v.  Crosbie,  169  Ind.  281,  81  N. 
146,  184.  E.  474,  14  Ann.  Cas.  117,«  13  LJI.A. 

9.  See  supra,  par.  145,  183.  (N.S.)  1214  and  note. 

10.  Williams  v.  Kimberly,  etc.,  Co.,  14.  Notes:  48  LJLA.  378;  Ann.  Cas. 
131  Wis.  303,  Ul  N.  W.  481,  120  A.   1912C  98. 

S.    R.   1049,   11   Ann.    Caa.   622,   10  IB.  Taylor  v.  Wootan,  1  Ind.  App. 

L.R.A.(N.S.)    1043.  188,  27  N.  E.  502,  50  A.  S.  R.  200; 

11.  Holland  v.  Tennessee  Coal,  etc.,  Wilkinson  v.  Kanawha,  etc..  Coal,  etc., 
R.  Co.,  91  Ala.  444,  8  So.  524,  12  Co.,  Q4  W.  Va.  93,  61  S.  E.  875,  20 
L.R.A.  232;  Maitland  v.  Gilbert  Pa-  L.RA.(N.S.)   331  and  note. 

per  Co.,  97  Wis.  476,  72  N.  W.  1124,  Notes :  48  L.R.A.  380 ;  Ann.  Caa. 

65  A.   S.   R.   137;   Hamann  v.   Mil-  1912C  98. 

waukee  Bridge  Co.,  127  Wis.  550,  106  ''The  employer  of  a  minor,  without 

N.  W.  1081,  7  Ann.  Cas.  458.  other  notice,  is  charged  with   notice 

Note:  Ann.  Cas.  1912C  96.  of  snch  lack  of  capacity  as  is  usual 

12.  Note:  Ann.  Cas.  1912C  100.  among  minors  of  the  same  age,  so  far 

13.  Monahan  v.  Worcester,  150  as  his  age  is  or  should  be  known  to 
Mass.  439,  23  N.  E.  228,  15  A.  S.  B.  his  employer.''  Bare  v.  Crane  Creek 
226.  Coal,  etc.,  Co.,  61  W.  Va.  28,  66  S. 

A  street  car  company  which  know-  E.  907,  123  A.  S.  R.  966,  8  L.R^ 

ingly   places  in   charge   of   a  car   a  (N.S.)  284. 

motorman    who   is   incapacitated   £or  16L  Wilkinson    v.    Kanawha,    etc, 

such  service  from  overwork  and  loss  Coai,  etc,  Co.,  64  W.  Ya.  93,  61  S.  £. 

of  sleep  cannot  avoid  liability  for  in-  875,  20  L.Rjl.(N.S.)  331. 

jury  to  his  coservant  by  his  failure  17.  Stall  t.  Ban  Prandsco,  etc,  B. 
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edncatfton,^^  oar  ignaraoce  oX  the  language  customarily  employed.^* 
Bat  ineompeteiioe  is  not  confined  to  downright  inability  to  perform  the 
allotted  service.  It  g06S  to  criiability  in  all  that  is  essential  to  make 
np  a  reasonably  safe  peison,  consideriBg  the  nature  of  the  work  and 
the  general  safety  of  those  who  stre  required  to  associate  with  such 
person  in  the  general  employment.*^  ''A  competent  man  is  a  reliable 
man.  Incompetency  exists  not  alone  in  physical  or  mental  attributes, 
but  in  the  di^osition  with  which  a  person  performs  his  duties;  and 
though  he  may  be  physically  and  mentally  able  to  do  all  that  is 
required  of  him,  his  disposition  toward  his  work  and  toward  his 
employer  and  toward  fellow  sen-ants  may  make  him  an  incompetent 
man."  ^  A  very  frequent  ground  of  incompetency  is  intemperance 
in  the  use  of  intoxicants;*  but  the  fact  that  a  person  occasionally 
drinks  (o  excess  although  he  is  not  in  the  habit  of  becoming  intoxicated 
does  not  necessarily  show  that  he  is  an  incompetent  servant  when  not 
intoxicated.'  While  the  elements  mentioned  all  point  to  incompe- 
tence, the  question  of  competency  in  a  great  majority  of  cases  is  one 
for  the  jury's  determination.*  Inasmuch  as  the  employer  is  not  liable 
to  an  employee  on  account  of  injuries  due  to  the  negligence  of  a 
coemployee,*  but  may  be  responsible  if  the  injury  is  the  result  of  the 

Co.,  154  Cal.  559,  98  Pac.  672,  129  20  L.R.A.(N.8.)  322;  Bobbins  v.  Lew^ 

A.  S.  R.  177,  20  L.R.A.(N.S.)   322;  iston,  etc.,  B.  Co.,  107  Me.  42,  77  Atl. 

Maitland  v.  Gilbert  Paper  Co.,  97  Wis.  537,  Ann.  Cas.  1912C  92,  30  L.R.A. 

476,  72  N.  W.  1124,  66  A.  S.  R.  187.  (N.S.)    109;    Copping  v.   New  York, 

A  servant  who  repeatedly  violates  dif-  etc.,  R.  Co.,  122  N.  Y.  557,  25  N.  E. 

ferent  rules  of  the  master,  and  dis-  915,   19   A.   6.   R.   523;   Hamann   v. 

obeys    different    express    orders,    is  Milwaukee  Bridge  Co.,  127  Wis.  550, 

l^ally  incompetent.    Robbins  v.  Levia-  106  N.  W.  1081,  7  Ann.  Cas.  468. 

ton,  etc.,  R.  Co.,  107  Me.  42,  77  Atl.  Notes:   48  L.R.A.  373;   Ann.   Cas. 

537,  Ann.  Cas.  1912C  92,  30  L.R.A.  1912C  97. 

(N.S.)  109  and  note.  1.  Maitland  v.  Gilbert  Paper  Co.,  97 

18.  Note:  48  L.R.A.  373.  Wis.  476,  72  N.  W.  1124,  65  A.  S.  R. 

19.  Beers  v.  Isaac  Prouty  Co.,  200  137. 

Mass.  19,  85  N.  £.  864,  128  A.  S.  R.  2.  Southern  Pao.  Co.  v.  Hetzer,  135 

374,  20  L.R.A.(N.8.)   39  and  note.  Fed.  272,  68  C.  C.  A.  26,  1  L.R.A. 

Note:  Ann.  Cas.  1912C  100.  (N.S.)    288;    Gilman   v.    Eastern    R. 

But  it  is  not  negligence  to  employ  Corp.,  10  Allen  (Mass.)  233,  87  Am. 

a  workman  who  does  not  speak  Eng-  Dec.  635 ;  Kean  v.  Detroit  Copper,  etc., 

lish,   where  the   work   is  coarse   and  Mills,  66  Mich.  277,  33  N.  W.  395,  11 

rough  and  does  not  require  dexterity,  A.  S.  R.  492. 

experience  or  intelligence  along  any  Notes:  36  Am.  Dec.  284;  25  L.R.A. 

special  line.    Friberg  v.  Builders  Iron,  714;  48  L.R.A.  388;  Ann.  Cas.  1912C 

etc.,  Co.,  201  Mass.  461,  87  N.  E.  897,  99. 

131  A.  S.  R.  412.  8.  Delory  v.  Blodgett,  185  Mass.  126, 

20.  Ballard   v.   Louisville,    etc.,   R.  69  N.  E.  1078,  102  A.  S.  R.  328,  64 
Co.,  33  Ky.  L.  Rep.  301,  423,  110  S.  L.R.A.  114. 

W.  296, 16  L.B.A.(N.S.)  1052;  Still  v.       Note:  Ann.  Cas.  1912C  100, 
San  Francisco,  etc.,  R.  Co.,  154  Cal,       4.  Note:  Ann.  Cas.  1912C  102. 
559,  98  Pac.  672,  129  A.  S.  R.  177,       5.  See  supra,  par.  193. 
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actor's  incompetence,*  it  is  important  to  note  the  relatioii  between  what 
is  termed  "negligence"  and  what  is  expressed  by  the  word  "ineompe* 
tence." '  No  distinction  is  to  be  drawn  between  the  two  terms  in 
respect  of  the  character  of  the  conduct  of  the  offender.  If  his  acts 
are  exceptional  or  occasional  he  is  termed  negligent,  whereas  if  the 
same  acts  have  become  habitual  he  is  said  to  be  incompetent.^  A 
single  act  will  seldom  suffice  to  establish  incompetence ;  *  but  an  isolated 
act  or  omission  may  tend  so  strongly  to  prove  a  person  to  be  careless, 
imprudent  and  unfitted  for  a  pailicular  position  as,  of  itself,  to  war- 
rant the  submission  of  the  question  of  his  incompetency  to  the  jury 
for  determination  as  a  matter  of  fact.*® 

205.  Proof  of  Incompetency  and  Knowledge;  Reputation;  Specific 
Acts. — In  an  action  against  an  employer  to  recover  for  injuries  claimed 
to  be  due  to  the  incompetency  of  a  fellow  servant,  the  plaintiff  must 
assume  the  burden  of  proving  such  incompetency,  that  it  was  the 
cause  of  the  injury,  and  that  the  defendant  knew,  or  with  the  exer- 
cise of  ordinary  care  would  have  known,  of  the  incompetency.^*  The 
presumption  is  that  the  employer  has  done  his  duty  in  this  regard ;  *^ 

6.  See  supra,  par.  198.  So  the  fact  that  a  servant  was  negli- 

7.  The  cases  often  use  the  terms  as  gent  in  respect  to  the  particular  ao- 
equivalents.  Montgomery  First  Nat.  cident  complained  of  does  not  neces- 
Bauk  V.  Chandler,  144  Ala.  286,  39  So.  sarily  show  that  he  is  an  incompetent 
822,  113  A.  S.  R.  39 ;  Handley  v.  Daly  person  properly  to  perform  the  work 
Min.  Co.,  15  Utah  176,  49  Pac.  295,  62  for  \^ich  he  was  employed.  Mont- 
A.  S.  R.  916;  Williams  v.  Kimberly,  gomery  First  Nat.  Bank  v.  Chandler, 
etc.,  Co.,  131  Wis.  303,  111  N.  W.  481,  144  Ala.  286,  39  So.  822, 113  A.  S.  R. 
120  A.  S.  R.  1049,  11  Ann.  Cas.  622,  39 ;  Walkowski  v,  Penokee,  etc.,  Consol. 
10  L.R.A.(N.S.)  1043.  Mines,  115  Mich.  629,  73  N.  W.  895, 

8.  Southern  Pac.  Co.  v.  Hetzer,  135  41  L.R.A.  33. 

Fed.  272,  68  C.  C.  A.  26,  1  L.R.A.       Notes:   48   L.R.A.   387;   Ann.   Cas. 

(N.S.)    288;   Montgomery  Firet  Nat.  1912C  101. 

Bank  v.  Chandler,  144  Ala.  286,  39  So.       See  infra,  par.  205. 

822, 113  A.  S.  B.  39;  Robbins  v.  Lewis-       10.  Note:  Ann.  Cas.  1912C  101, 

ton,  etc.,  R.  Co.,  107  Me.  42,  77  Atl.       11.  Still  v.  San  Francisco,  etc.,  R. 

637,  Ann.  Cas.  1912C  92,  30  L.R.A.   Co.,  154  Cal.  559,  98  Pac.  672,  129  A. 

(N.S.)  109  and  note  (habitual  violation  S.  R.  177,  20  L.R.A.(N.S.)  322. 

of  rules) ;  Coppins  v.  New  York,  etc..       Note:  20  L.R.A.(N.S.)  323. 

R.  Co.,  122  N.  Y.  557,  25  N.  E.  915, 19      As  to  knowledge  of  incompetency  by 

A.  S.  R.  523.  the  injxired  employee,  see  supra,  par. 

9.  Southern  Pac.  Co.  v,  Hetzer,  135  201. 

Fed.  272,  68  C.  C.  A.  26,  1  L.R.A.       12.  Montgomery  Firet  Nat  Bank  v. 

(N.S.)   288;  Montgomery  First  Nat.  Chandler,  144  Ala.  286,  39  So.  822, 113 

Bank  v.  Chandler,  144  Ala.  286,  39  So.  A.  S.  R.  39;  Still  v.  San  Francisco, 

822,  113  A.  S.  R.  39 ;  Pittsburg,  etc.,  etc.,  B,  Co.,  154  Cal.  559,  98  Pac.  672, 

R.  Co.  V.  Ruby,  38  Ind.  294,  10  Am.  129  A.  S.  R.  177,  20  L.R.A.(N.S.)  322 

Rep.  Ill;  Mcintosh  y.  Jones,  36  Mont,  and  note;  Hilton  v.  Fitchbuig  R.  Co., 

467,  93  Pac.  557, 14  L.R.A.(N.S.)  933;  73  N.  H.  116,  59  Atl.  625,  68  L.R.A. 

Baulec  v.  New  York,  etc.,  R.  Co.,  59  428;  Big  Stone  Gap  Iron  Co.  v.  Ket- 

N.  Y.  356,  17  Am.  Rep.  325.  ron,  102  Va.  23,  45  S.  E.  740,  102  A. 

Notes:  25  L.R.A.  716;  41  L.R.A.  93;  S.  R.  839. 
48  L.R.A.  384;  Ann.  Cas.  1912C  101. 
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and,  as  a  general  rule,  the  employer's  knowledge  of  incompetence, 
or  the  fact  that  he  would  have  obtained  such  knowledge  had  he  made 
reasonable  inquiry,  must  be  shown  by  evidence  independent  of  that 
showing  the  incompetence,  and  cannot  be  inferred  therefrom.^* 
Proof  in  this  respect  may  be  made  in  a  variety  of  ways.^*  It  is 
competent  to  show  what  the  offending  employee's  previous  record 
with  other  employers  has  been ;  ^*  and  it  is  well  settled  that  proof 
of  general  bad  reputation  may  suffice  to  visit  the  master  with  notice 
of  the  unfitness  of  his  servant,  although  there  may,  in  fact,  be  no 
actual  knowledge  thereof  proven.^*  If  a  person  is  incompetent  for 
the  work  he  is  employed  to  do,  the  fact  that  he  is  generally  reputed 
in  the  community  to  want  those  qualities  which  are  necessary  for 
the  proper  performance  of  the  w^ork  certainly  has  a  tendency  to 
show  that  the  master  would  have  found  out  that  the  servant  was 
incompetent,,  if  proper  means  had  been  taken  to  ascertain  the  qualifi- 
cations of  the  servant.^'  Accordingly,  it  is  held  proper  to  prove  a 
reputation  for  habitual  and  excessive  intoxication.*®  Likewise,  it  is 
competent  to  prove  that  an  employee  was  generally  reputed  to  be 
infirm  in  his  senses  of  sight  and  hearing,  and  in  phystoal  strength.*^ 
The  burden  of  proof  rests  on  the  plaintiff  to  show  that  the  reputation 
of  the  servant,  whose  incompetency  is  thus  put  in  issue,  was  so 
notorious  that  the  defendant,  by  the  exereise  of  reasonable  diligence, 

18.  StiU  V.  San  Francisco,  etc.,  R.  330,  11  S.  W.  736,  14  A.  S.  R.  645,  4 
Co.,  154  Cal.  569,  98  Pac.  672,  129  A.  L.R.A.   776 ;    Rosenstiel   v.   Pitteburg 
S.  R.  177,  20  L.R.A.(N.S.)   322  and  R.  Co.,  230  Pa.  St.  273,  79  Atl.  556, 
note.  33  L.R.A.(N.S,)  751  and  note;  Mis- 
Note  :  48  L.R.A.  378.  souri,  etc.,  R.  Go.  v.  Day,  104  Tex.  237, 

14.  Evidence  that  the  offending  fellow  136  S.  W.  435,  34  L.R.A.(N.S.)  Ill; 
servant  was  hired  in  violation  of  an  Moering  v.  Falk  Co.,  141  Wis.  294, 124 
ordinance  prohibiting  the  employment  N.  W.  402, 18  Ann.  Gas.  926  and  note, 
of  unlicensed  persons  is  conclusive  Notes:  48  L.R.A.  389;  20  L.R.A. 
upon  the  question  of  the  master's  neg-  (N.S.)  324,  325;  33  L.R.A.(N.S.)  752. 
ligence  in  hiring  him.  Cragg  v.  Los  The  New  York  courts  hold  to  the 
Angeles  Trust  Co.,  154  Cal.  663,  98  contrary.  18  Ann.  Cas.  930  note. 
Pac.  1063, 16  Ann.  Cas.  1061.  17.  St.  Louis,  etc.,  R.  Co.  v.  Hackett, 

15.  Note:  48  L.RJI.  376.  58  Ark.  381,  24  S.  W.  881,  41  A.  S. 

16.  Southern  Pac.  Co.  V.  Hetaer,  135  R.  105;  Monahan  v.  Worcester,  150 
Fed.  272,  68  C.  C.  A.  26,  1  L.R.A.  Mass.  439,  23  N.  E.  228,  15  A.  S.  R. 
(N.S.)   288;  Montgomery  First  Nat.  226. 

Bank  v.  Chandler;  144  Ala.  286,  39  18.  Norfolk,  etc.,  R.  Co.  v.  Hoover, 

So.  822,  113  A.  S.  R.  39 ;  St.  Louis,  79  Md.  253,  29  Atl.  994,  47  A.  S.  R. 

etc.,  R.  Co.  v.  Hackett,  58  Ark.  381,  392,  26  L.R.A.  710;  Kean  v.  Detroit 

24  S.  W.  881,  41  A.  S.  R.  106 ;  West-  Copper,  etc.,  Rolling-Mills,  66  Mich, 

em  Stone  Co.  v.  Whalen,  151  111.  472,  277,  33  N.  W.  395,  11  A.  S.  R.  492. 

38N.  E.  241,  42  A.  S.R.  244;  Norfolk,  Notes:    20    L.R.A. (N.S.)    325;    18 

etc.,  R.  Co.  V.  Hoover,  79  Md.  253,  29  Ann.  Cas.  928. 

Atl.  994,  47  A.  S.  R.  392,  25  L.R.A.  19.  Monahan     v.     Worcester,     150 

710;   Oilman  v.  Eastern  R.  Co.,  13  Mass.  439,  23  N.  E.  228,  15  A.  S.  R. 

Allen  (Mass.)  433,  90  Am.  Dec.  210;  226. 
Grube  v.  Missouri  Pac.  R.  Co.,  98  Mo. 
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must  have  known  it  *^  But  it  is  not  essential  that  the  proof  should 
take  the  form  of  bad  general  reputation  for  the  precise  character  of 
negligence  which  caused  the  injury.  Proof  of  habitual  recklessness 
and  carelessness  in  the  work  he  is  employed  to  do  is  sufficient*  It 
is  also  permissible  to  prove  specific  acts  of  negligence  on  the  part  of 
the  offending  employee,  and  that  these  were  brought  to  the  knowledge 
of  the  employer,^  or  were  of  such  a  nature,  character,  and  frequency 
that  the  employer,  in  the  exercise  of  due  care,  must  have  had  notice 
thereof.'  If  repeated  acts  of  carelessness  are  shown,  it  is  proper  to 
leave  the  question  to  the  jury  to  determine  whether  or  not  they  came 
to  the  knowledge  of  the  master,  or  would  have  come  to  his  knowl- 
edge, had  he  used  reasonable  care.*  It  may  be  permissible  to  prove  a 
single  act  of  negligence  as  bearing  upon  the  question  of  incompetency 
of  the  servant,  or,  at  least,  as  bearing  upon  the  defendant's  knowl- 
edge of  the  employee's  conduct.    The  courts  differ  on  this  question.® 

Nondelegable  Duties  of  Employer 

206.  Import  of  Rule  in  Geiieral.*-^Another  exception  to  the  fellow 
servant  doctrine  as  it  was  originally  announced  embraces  what  have 
been  termed  "absolute"  or  "nondelegable"  duties  of  the  employer. 
This  exception,  which  seems  to  have  been  invented  to  meet  the 
economic  change  caused  by  the  substitution  of  corporations  for  natural 
persons  in  commercial  enterprises,*  declares  that  there  are  certain 

20.  Southern  Pac.  Co.  v.  Hetzer,  135  etc.,  Co.,  64  W.  Ya,  93,  61  S.  E.  875, 

Fed.  272,  68  C.  C.  A.  26,  1  L.R.A.  20  L.R.A.(N.S.)  33L 
(X.S.)  228;  Davis  v.  Detroit,  etc.,  R.       Notes:  41  L.R.A.  94;  48  L.R.A.  384. 
Co.,  20  Mich.  105,  4  Am.  Rep.  364.  3.  Montgomery  First  Nat.  Bank  v. 

Note :  18  Ann.  Cas.  928.  Chandler,  144  Ala.  286,  39  So.  822, 

1.  Frazier  v.  Pennsylvania  R.  Co.,  113  A.  S.  R.  39;  Robbins  v.  Lewiston, 
38  Pa.  St.  104,  80  Am.  Dec.  467;  etc.,  R.  Co.,  107  Me.  42,  77  Atl.  537, 
Rosenstiel  v.  Pittsburg  R.  Co.,  230  Pa.  Ann.  Cas.  1912C  92,  30  L.R.A,  (N.S.) 
St.  273,  79  Atl.  556,  33  L.R.A.  (N.S.)  109;  Handley  v.  Daly  Min.  Co.,  15 
761.  Utah  176,  49  Pac.  295,  62  A.  S.  R. 

2.  Montgomery  First  Nat.  Bank  v.  916. 

Chandler,  144  Ala.  286,  39  So.  822, 113  Notes :   48  L.R.A.   386 ;   20  L.R.A. 

A.  S.  R.  39;   Western   Stone  Co.  v.  (N.S.)  325;  18  Ann.  Cas.  930. 

Whalen,  151  111.  472,  38  N.  E.  241,  4.  Handley   v.   Daly   Min.    Co.,   15 

42  A.  S.  R.  244;  Pittsburg,  etc.,  R.  Utah  176,  49  Pac.  295,  62  A.  S.  R. 

Co.  V.  Ruby,  38  Ind.  294,  10  Am.  Rep.  916.  . 

Ill;  Robbins  v.  Lewiston,  etc.,  R.  Co.,  6.  Pittsburg,  etc.,  R.  Co.  v.  Ruby, 

107  Me.  42,  77  Atl.  537,  Ann.  Ca«.  38  Ind.  294,  10  Am.  Rep.  Ill;  Mc- 

1912C  92,  30  L.R.A.(N.S.)  109;  Grube  Intoah  v.  Jones,  36  Mont.  467,  93  Pac. 

V.  Missouri  Pac.  R.  Co.,  98  Mo.  330,  567,  14  L.R.A.(N.S.)   933;  Baulec  v. 

11  S.  W.  736,  14  A.   S.  R.  645,  4  New  York,  etc.,  R.  Co.,  59  N.  Y.  356, 

L.R.A.  776;  Baulec  v.  New  York,  etc.,  17  Am.  Rep.  325. 

R.  Co.,  59  N.  Y.  356,  17  Am.  Rep.  Notes:  25  L.R. A.  716;  41  L.R.A.  93; 

325;   Conover  v.  Neher-Ross  Co.,  38  48  L.R.A.  384.    . 

Wash.  172,  80  Pac.  281,  107  A.  S.  R.  See  supra,  par. '204. 

841 ;  Wilkinson  v.  Kanawha,  etc..  Coal,  •  6.  See  supra,  par.  195. 
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duties  which  the  employer  is  absolutely  bound  to  perform.  While 
the  corporation  may  confide  their  performance  to  an  inferior  officer 
or  agent,  it  may  not  escape  liability  thereby.  If  the  person  to  whom 
performance  is  confided  neglect  the  obligation  his  negligence  is  still 
that  of  the  corporation.  It  is  no  answer  to  say  that  the  corporation 
selected  a  competent  person  and  that  such  person  is  in  other  respects 
a  fellow  servant  of  the  injured  employee.  In  respect  of  these  duties 
he  cannot  be  a  fellow  servant;  he  is  a  vice  principal  or  agent  of  the 
employer.'  Accordingly  it  is  held  that  an  employer  may  not  relieve 
himself  of  liability  by  the  employment  of  an  independent  contractor.® 

7.  Baltimore,  etc.,  R.  Co.  v.  Baugh,  Delaware,  etc.,  Telegraph,  etc.,  Co.,  70 
149  D.  8.  368y  13  S.  Gt.  914,  37  U,  8.  N.  J.  L.  745,  69  Atl.  220,  ^92,  67 
(L.  ed)  772;  New  England  R.  Co.  v.  LJt.A.  956;  Buahby  v.  New  York,  etc., 
Conroy,  175  U.  S.  323,  20  S.  Ct.  85,  R.  Co.,  107  N.  Y.  374,  14  N.  E.  407, 
44  U.  S.  (L.  ed.)  181;  Brady  v.  Chi-  1  A.  S.  B.  844;  Hankins  v.  New  York, 
eago,  etc.,  R.  Co.,  114  Fed.  100,  52  etc.,  R.  Co.,  142  N.  Y.  416,  37  N.  E. 
C.  C.  A,  48,  57  L.RA.  712;  O'Connor  466,  40  A.  S.  R.  616,  25  L.R.A.  396; 
V.  Armour  Packing  Co.,  158  Fed.  241,  Neeley  v.  Southwestern  Cotton  Seed 
85  C.  C.  A.  459,  14  Ann.  Cas.  66,  15  OU  Co.,  13  Okla.  356,  75  Pac.  537,  64 
L.R.A.(N.S.)  812;  Quinn  v.  Electric  L.R.A.  145;  Anderson  v.  Bennett,  16 
Laundry  Co.,  155  Cal.  500,  101  Pac.  Ore.  515,  19  Pac.  765,  8  A.  S.  R.  311 ; 
794,  17  Ann.  Cas.  1100 ;  McEUigott  v.  Davis  v.  Central  Vermont  R.  Co.,  55 
Randolph,  61  Conn.  157,  22  Atl.  1094,  Vt.  84,  45  Am.  Rep.  590;  Walton  v. 
29  A.  S.  R.  181;  Kelly  v.  New  Haven  Miller,  109  Va.  210,  63  S.  E.  458,  132 
Steamboat  Co.,  74  Conn.  343,  50  Atl.  A.  S.  R.  908;  Stroufe  v.  Moran  Bros. 
871,  92  A.  S.  R.  220,  57  L.R.A.  494;  Co.,  28  Wash.  381,  68  Pac.  896,  92  A, 
Rincicotti  V.  John  J.  O'Brien  Contract-  S.  R.  847,  58  L.R.A.  313;  Vickers  v. 
ing  Co.,  77  Conn.  617,  60  Atl.  115,  69  Kanawha,  etc.,  R.  Co.,  64  W.  Va.  474, 
L.R.A.  936;  Chicago,  etc.,  B.  Co.  v.  63  S.  E.  367,  131  A.  S.  R.  929,  20 
Eaton,  194  111.  441,  62  N.  E.  784,  88  L.R.A.  (N.S.)  793;  Portance  v.  Lehigh 
A.  S.  R.  161;  Baier  v.  Selke,  211  111.  Val.  Coal  Co.,  101  Wis.  574,  77  N. 
612,  71  N.  E.  1074,  103  A.  S.  R.  208;  W.  75,  70  A.  S.  R.  932. 
Chicago,  etc.,  R.  Co.  v.  Barker,  169  Notes:  36  Am.  Dec.  286;  75  A.  S. 
Ind.  670,  83  N.  E.  369,  14  Ann.  Cas.  R.  585,  593,  595,  629;  87  A.  S.  R. 
375,  17  L.R.A.(N.S.)  542;  Beresford  571;  98  A.  S.  R.  301;  54  L.R.A.  40, 
V.  American  Coal  Co.,  124  la.  34,  98  44;  30  L.R.A. (N.S.)  49;  52  L.R.A. 
N.  W.  902,  70  L.RA.  256;  Atchison,  (N.S.)  1082;  11  Ann.  Cas.  105;  19 
etc..  Bridge  Co.  v.  MiUer,  71  Kan.  13,  Eng.  Rul.  Cas.  163. 
80  Pac.  18,  1  L.R.A.(N.S.)  682;  The  master  is  Eable  where  his  eerv- 
Schwarzschild,  etc.,  Co.  v.  Weeks,  72  ant,  charged  with  any  duty,  commits 
Kan.  190,  83  Pac.  406,  4  L.R.A.  (N.S.)  the  performance  of  that  duty  to  a 
515;  Budge  v.  Morgan's  Louisiana,  stranger,  if  the  stranger  negligently 
etc.,  R.,  etc.,  Co.,  108  La.  349,  32  So.  performs  it,  and  causes  injury  to. any 
535,  58  L.R.A.  333;  Bemheimer  v.  person  to  whom  the  master  would  be 
Bager,  108  Md.  551,  70  AtL  91,  129  liable  if  the  injury  had  been  done  by 
A.  S.  R.  458;  Petaja  v.  Aurora  Iron  the  servant  who  had  abdicated  his 
Min.  Co.,  106  Mich.  463,  64  N.  W.  duty.  Lewis  v.  Mammoth  Min.  Co.,  33 
335,  66  N.  W.  951,  58  A.  S.  R.  505,  32  Utah  273,  93  Pac.  732,  15  L.R.A. 
LJR.A.  435;  Mclnemy  v.  St.  Luke's  (N.S.)  439  and  note.  See  Principal 
Hospital  Ass'n,  122  Minn.  10,  141  N.   and  Agent. 

W.  837,  46  L,RJL.(N.S.)  548;  Smith  8.  Pullman  l^alace  Car  Co.  v.  Laack, 
V.  Erie  R.  Co.,  67  N.  J.  L.  636,  52  143  HI.  242,  32  N.  ET.  285,  18  L.R.A. 
AtL    6*34,   59   L.R.A.   302;    Burns   v.    215;  Moran  v.  Corliss  Steam  Engine 
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Indeed,  the  rank,  grade,  or  department  of  the  person  to  whom  perform- 
ance has  been  delegated  is  quite  immaterial.*  Nor  does  it  make 
any  diflFerence  that  the  employer's  liberty  of  selection  is  by  statute 
restricted  to  certain  licensed  persons.^®  Again,  it  is  immaterial,  so 
far  as  the  employer's  liability  is  concerned,  what  may  have  been  the 
motive  or  purpose  actuating  the  delegate  -in  the  neglect  of  the  obliga- 
tion imposed  upon  him.**  In  the  case  of  corporations,  which  can  act 
only  through  agents  of  different  grades,  a  delegation  of  duties  due 
to  employees  is  unavoidable,  yet  the  rule  is  applicable  to  them  **  and 
equally  to  individual  employers.*'  Perhaps  the  principle  has  been 
invoked  more  often  in  the  case  of  railroads  than  any  other  class  of 
employers.** 

207.  Warning,  Instruction^  Orders,  Signals.— ^Foremost,  perhaps, 
among  the  duties  of  the  employer  to  his  employees  is  that  of  giving 
warning  and  instruction  to  those  who  are  youthful  and  inexperienced.** 
This  obligation,  it  is  generally  agreed,  is  one  of  the  master's  positive 

Co.,  21  R.  I.   386,  43   Atl.   874,  45  Notes:  54  L.RA.  51;  17  Eng.  Rul. 

L.R.A.  267;  McMillan  v.  North  Star  Cas.  244. 

Mining  Co.,  32  Wash.  579,  73  Pac.  13.  Corcoran  v.  Holbrook,  59  N.  Y. 

685,  98  A.  S.  R.  908 ;  Vickers  v.  Kana-  517,  17  Am.  Rep.  369. 

wha,  etc.,  R.  Co.,  64  W.  Va.  474,  63  14.  Chicago,  etc.,  R.  Co.  v.  Kneirim, 

S.  E.  367,  131  A.  S.  R.  929,  20  L.R.A.  152  111.  458,  39  N.  E.  324,  43  A.  S. 

(N.S.)  793  and  note;  Meier  v.  Morgan,  R.  259;  Cincinnati,  etc.,  R.  Co.  v.  M^ 

82  Wis.  289,  52  N.  W.  174,  33  A.  S.  Mullen,  U7  Ind.  439,  20  N.  B.  287, 10 

R.   39.     See  Independent  Contrao-  A.  S.  R.  67:  Card  v.  Eddy,  129  Mo. 

TOBS,  vol.  14,  pp.  104-105.  510,  28  S.   W.  979,  36  L.R.A.  806; 

9.  Atchison,  etc..  Bridge  Co.  v.  Mil-  Neagle  v.  Syracuse,  etc.,  R.  Co.,  186 
ler,  71  Kan.  13,  80  Pac.  18,  1  L.R.A.  N.  Y.  270,  77  N.  E.  1064,  26  L.RA. 
(N.S.)  682.  (N.S.)  321;  International,  etc.,  R.  Co. 

10.  Poli  V.  Numa  Block  Coal  Co.,  v.  Keman,  78  Tex.  294, 14  S.  W.  668, 
149  la.  104, 127  N.  W.  1105,  33  L.R.A.  22  A.  S.  R.  52,  9  L.R.A.  703;  Flan- 
(N.S.)  646.  See  also  Schmalstieg  v.  negan  v.  Chesapeake,  etc.,  R.  Co.,  40 
Leavenworth  Coal  Co.,  65  Kan.  753,  W.  Va.  436,  21  S.  E.  1028,  52  A.  S.  R. 
70  Pac.  888,  59  L.R. A.  707.  896 ;  Vickers  v.  Kanawha,  etc.,  R.  Co., 

11.  Pittsburgh,  etc.,  R.  Co.  v.  64  W.  Va.  474,  63  S.  E.  367,  131  A 
Shields,  47  Ohio  St.  387,  24  N.  E.  658,  S.  R.  929,  20  L.R.A.(N.S.)  793. 

21  A.  S.  R.  840,  8  L:R  A.  464.  Note :  75  A.  S.  R.  628. 

12.  Hough  V.  Texas,  etc.,  R.  Co.,  100  ^  letting  switch^  St  Louis,  etc.,  R. 
U.  S.  213,  25  U.  S.  (L.  ed.)  612;  Ford  ^''J'S^^^'^A  ^^  ^f'^ah^l^ji  f 

V.  Fitehburg  R.  Co.,  110  Mass.  240, 14  ^PP'  1^  Vi^-  ^'  ?'  Ai  n'  ^'t' 
A».  Ro«  fiofl.  Ti-Jl^*^  T,»^;««oJli;-  ^33;  St.  Louis,  etc.,  R.  Co.  v.,  Ram- 
Am.  Rep.  698   Harper  v  India^^^        ^^^^g  j^^^   3^   ^3^  g   ^   44   ^^ 

etc,  R.  Co.,  47  Mo.  567,  4  Am   Rep.   ^^    ^9126   383  and  note;    Chicago, 

5n^i^'''?f7\nT^''^^?.*;^w^^  etc.,  R.  Co.  V.  Barker,  169  Ind.  670, 
49  N.  Y.  521,  10  Am.  Rep.  417 ;  Flike  33  N.  E.  369,  14  Ann.  Cas.  375,  17 
V.  Boston,  etc.,  R.  Co.,  53  N.  Y.  549,  L,RA.(N.S.)  542  and  note. 
13  Am.  Rep.  546;  Corcoran  v.  Hoi-  Qrder  of  cars  in  train.  Lewis  v. 
brook,  59  N.  Y.  517, 17  Am.  Rep.  369 ;  Pennsylvania  R.  Co.,  220  Pa.  St.  317, 
Mttllan  V.  Philadelphia,  etc.,  Mail  69  Atl.  821,  13  Ann.  Cas.  1142,  18 
Steamship  Co.,  78  Pa.  St.  25,  21  Am.  L.R.A.(N.S.)  279  and  note. 
Rep.  2.  15.  See  supra,  par.  76  et  seq. 
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duties,  which  cannot  be  discharged  simply  by  selecting  a  competent 
person  to  perform  it.  The  person  to  whom  the  duty  is  delegated,  what- 
ever his  rank  or  grade  in  the  master's  service,  is  a  vice  principal  or 
representative  of  the  master,  and  the  latter  remains  liable  for  his 
negligence.*^  The  master's  obligation  is  not  discharged  by  putting  the 
youthful  or  inexperienced  servant  under  the  instruction  of  as  compe- 
tent an  instructor  as  is  the  master.  The  duty  of  the  master  is  to 
furnish  a  competent  instructor,  whether  the  master  himself  possesses 
competency  to  perform  that  duty  or  not ;  and  the  master  is  still  answer- 
able, however  competent  the  instructor,  if  the  latter  does  not  con- 
tinue his  instructions  for  a  reasonable  length  of  time,  or  is  guilty  of 
negligence,  through  which  the  servant  to  be  instructed  is  injured.*^ 
According  to  some  of  the  ■  decisions  if  the  conduct  of  an  enterprise 
involves  the  giving  of  monitory  signals  in  passing  progressively  from 
detail  to  detail  of  the  work,  and  the  person  set  to  give  the  signal  is 
carefully  chosen,  the  employer  will  not  be  bound  if  he  fails  in  his 
duty.*®    Within  this  rule  the  employer  is  not  liable  for  neglect  in 

1$.  Davton  Coal,  etc.^  Co.  v.  Dodd,  Hayes  v.  Colchester  Mills,  69  Vt.  1, 

188  Fed."^  697,  110  C.  C.  A.  395,  37  37  Atl.  289,  60  A.  S.  R.  915 ;  Daniel 

IiJi.A.(N.S.)  456;  Ingerman  v.  Moore,  v.  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 

90  Cal.  410,  27  Pac.  306,  25  A.  S.  R.  397,  15  S.  E.  162,  32  A.  S.  R.  870,  16 

138;  Tedford  v.  Los  Angdes  Electric  L.R.A.   383;    Nadau  v.   White   River 

Co.,  134  Cal.  76,  66  Pac.  76,  54  L.R.A.  Lumber  Co.,  76  Wis.  120,  43  N.  W. 

85;  Gooding  v.  Chutes  Co.,  155  Cal.  1135,  20  A.  S.  R.  29. 
620,  102  Pac.  819,  18  Ann.  Cas.  671,       Notes:    44   L.R.A.    87;    26   L.R.A. 

23    L.R.A.(N.S.)     1071;    Norton    v.  (N.S.)  627,  630,  633;  30  L.R.A. (N.S.) 

Volzke,  158  111.  402,  41  N.  E.  1085,  49  50;  3  Ann.  Cas.  374;  11  Ann.  Cas.  105, 

A.  S.  R.  167;  Rogers  v.  Cleveland,  etc.,  106;  17  Ann.  Cas.  491. 
R.  Co.,  211  IlL  126,  71  N.  E.  850,  103       Duty  of  railroads  and  street  rail- 

A.  S.  R.  185;  Newbury  v,  Oetchel,  etc.,  ways.    Carter  v.  McDermott,  29  App. 

Lumber,  etc.,  Co.,  100  la.  441,  69  N.  Cas.   (D.  C.)   145,  10  Ann.  Cas.  601, 

W.  743,  62  A.  S.  R.  582;  Hendrickson  10  L.R.A.(N.S.)  1103  and  note. 
V.  United  States  Gypsum  Co.,  133  la.       17.  Brennan  v.  Gordon,  118  N.  Y. 

89,  110  N.  W.  322,  12  Ann.  Cas.  246,  489,  23  N.  E.  810,  16  A.  S.  R.  775,  8 

9    L.RJl.(N.S.)    555;    Brice-Nash    v.  L.R.A.  818. 

Barton  Salt  Co.,  79  Kan.  110,  98  Pac.       18.  Donovan  v.  Ferris,  128  Cal.  48, 

768,  131  A.  S.  R.  284, 19  L.R.A. (N.S.)  60  Pac.  519,  79  A.  S.  R.  25;  Hagins  v. 

749 ;  Lindaey  v.  Tioga  Lumber  Co.,  108  Southern  Bell  Telephone,  etc.,  Co.,  134 

La.  468,  32  So,  464,  92  A.  S.  R.  384;  Ga.  641,  68  S.  E.  428, 137  A.  S.  R.  270, 

Wyman  v.  Berr>>  106  Me.  43,  75  Atl.  20  Ann.  Cas.  248 ;  Brice-Nash  v.  Bar- 

123,  20  Ann.  Cas.  439 ;  Hume  v.  Ft.  ton  Salt  Co.,  79  Kan.  110,  98  Pac.  768, 

HaUfax  Power  Co.,  106  Me.  78,  75  131  A.   S.  R.   284,  19  L.R.A. (N.S.) 

Atl.  300,  138  A.  S.  R.  332;  Belleville  749;  McLaine  v.  Head,  etc.,  Co.,  71 

Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  N.  H.  294,  52  Atl.  545,  93  A.  S.  R. 

39  AtU  764,  39  L.R.A.  834;  Addicks  522,  58  L.R.A.  462;  Koneski  v.  Dela- 

v.  Christoph,  62  N.  J.  L.  786,  43  Atl.  ware,  etc.,  R.  Co.,  77  N.  J.  L.  645,  74 

196,  72  A.  S.  R,  687;  Koneski  v.  Dela-  Atl.  516,  26  L.R.A. (N.S.)  644;  Kelly 

ware,  etc.,  R.  Co.,  77  N.  J.  L.  645,  74  Island  Lime,  etc.*,  Co.  v.  Pachuta,  69 

Atl.  516,  26  L.R.A.(N.S.)  644;  Bren-  Ohio  St.  462,  69  N.  E.  988,  100  A.  S. 

nan  v.  Gordon,  118  N.  Y.  489,  23  N.  R.  706. 
E.  810, 16  A.  S.  R.  775,  8  L.R.A.  818;       Note:  11  Ann.  Cas.  105. 
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giving  signals  of  tiie  starting  of  machinery,**  firing  of  blasts,**  or 
dumping  or  dislodging  of  earth,  stones  and  other  material.*  The 
trend  of  modern  decisions,  however,  is  in  favor  of  holding  the 
employer  liable  for  a  neglect  of  monitory  signals  as  well  as  general 
instruction  *  The  giving  of  orders  is  governed  by  the  same  rule,* 
208.  Promulgation  of  Rules  and  Regulations. — The  employer's  duty 
to  establish  proper  rules  and  regulations  for  the  governance  of  busi- 
ness^ is  another  of  the  obligations  that  are  held  to  be  absolute  and 
nondelegable.^  It  has  be^n  said:  "A  corporation  is  bound  to  carry 
on  its  business  under  a  proper  system,  and  under  reasonable  rules  and 
regulations,  and  if,  through  a  failure  to  establish  such,  a  servant  is 
injured,  the  corporation  is  liable.  The  master  is  responsible  for  his 
own  negligence  and  want  of  care,  and  this  may  appear  fronj  his  failure 
to  furnish  proper  machinery  and  materials  for  the  work,  or  from  the 

The  painted  target  on  a  switch  is  856,  46  L.R.A.(N.S.)   777;  Fisher  v. 

not  a  signal  or  a  single  switch  at  a  Oregon  Short  Line,  etc.,  R.  Co.,  22  Ore, 

siding  a  switch  yard,  within  the  mean-  533,  30  Pac.  425,  16  L.R.A.  519 ;  Ala- 

ing  of  a  statute  making  a  railroad  com-  hama  Great  Southern  R.  Co.  v.  Bald- 

pany  liable  for  the  neglisrence  of  an  win,  113  Tenn.  409,  82  S.  W.  487,  3 

employee  having  charge  of  any  signal  Ann.  Cas,  916,  67  L.R.A.  340;  Sroufe 

or  switch  yard.     Chicago,  etc.,  R.  Co.  v.  Moran  Bros.  Co.,  28  Wash.  381,  68 

V.  Barker,  169  Ind.  670,  83  N.  E.  369,  Pac.  896,  92  A.  S.  R.  847,  68  L.R.A. 

14  Ann.   Cas.   375,   17   L.R.A.(N.S.)  313 ;  Promer  v.  Milwaukee,  etc.,  R.  Co., 

542.  90  Wis.  215,  63  N.  W.  90,  48  A.  S.  B. 

19.  Peterson  v.  Chicago,  etc.,  R.  Co.,  905. 

149  la.  496,  128  N.  W.  932,  46  L.R.A.       Note:  26  L.R.A,(N.S.)   633,  645. 

(N.S.)  766  and  note.  Duty  of  railroads  and  street  rail- 
Note:  26  L.R.A.(N.S.)  647.  ways.  Carter  v.  MeDermott,  29  App. 
Contrary  decisions  exist.    46  L.R.A.  Cas.  (D.  C.)  145, 10  Ann.  Cas.  601, 10 

(N.S.)  768  note.  L.R.A.(N.S.)  1103  and  note. 

20.  Donovan  v.  Ferris,  128  Cal.  48,       3.  Alabama  Great  Southern  R.  Co. 
60  Pac.  519,  79  A.  S.  R.  25;  Kelly  v.  Baldwin,  113  Tenn.  409,  82  S.  W. 
Island  Lime,  etc.,  Co.  v.  Paehuta,  69  487,  3  Ann.  Caa.  916,  67  L.R.A.  340. 
Ohio  St.  462,  69  N.  E.  988,  100  A.  S.       4.  See  supra,  par.  80. 

R.  706.  5.  Schwarssehiid,  etc.,  Co.  v.  Weeks, 

1.  McLaine  v.  Head,  etc.,  Co.,  71  72  ICan.  190,  83  Pac.  486,  4  L.R.A. 
N.  H.  294,  52  Atl.  545,  93  A.  S.  R.  (N.S.)  515;  Schroeder  v.  Chicago,  etc., 
522,  58  L.R.A.  462.  R.  Co.,  108  Mo.  322,  18  S.  W.  1094, 

Note:  26  L.R.A.(N.S.)  645.  18  L.R.A.  827;  Ricker  v.  Central  R. 

2.  Pullman  Palace  Car  Co.  v.  Laack,  Co.,  73  N.  J.  751,  64  Atl.  1068,  9  Ann. 
143  111.  242,  32  N.  E.  285,  18  L.R.A.  Cas.  785,  7  L.R.A.(N.S.)  650;  Ford 
215;  Illinois  Steel  Co.  v.  Ziemkowski,  v.  Lake  Shore,  etc.,  R,  Co.,  124  N.  Y. 
220  111.  324,  77  N.  E.  190,  4  L.R.A.  493,  26  N.  E.  1101,  12  L.R.A.  454; 
(N.S.)  1161;  Anderson  v.  Pittsburg  Hankins  v.  New  York,  etc.,  R.  Co.,  142 
Coal  Co.,  108  Minn.  455,  122  N.  W.  N.  Y.  416,  37  N.  B.  466,  40  A.  S.  R. 
794,  26  L.R.A.(N.S.)  624  and  note;  616,  25  L.R.A.  396;  Anderson  v.  Ben- 
Koemer  v.  St.  Louis  Car  Co.,  209  Mo.  nett,  16  Ore.  515,  19  Pac.  765,  8  A.  S. 
141.  107  S,  W.  481,  17  L.R.A,(N.S.)  R.  311;  Missouri  Pac.  R.  Co.  v.  Mc- 
292 ;  McLaine  v.  Head,-  etc.,  Co.,  71  N.  Elyea,  71  Tex.  386,  9  S.  W.  313,  10 
H.  294,  52  Atl.  545,  93  A.  S.  R.  522,  .  A.  S.  R,  749,  1  L.R.A.  411. 

58  L.R.A.  462;  Ondis  v.  Great  Atlantic,       Notes:  75  A.  S.  B.  592;  43  L.R.A. 
etc..  Tea  Co.,  82  N.  J.  L.  511,  81  Atl.    342,  344. 
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employment  of-  incompetent  and  unfit  servants,  -and  agents,  or  from 
a  failure  to  make  proper  rules  or  establish  a  proper  method  for  the 
conduct  of  his  business.  These  are  the  master^s  duties,  and  respon- 
sibility cannot  be  evaded  by  their  delegation  to  agents.  As  to  such 
acta,  the  agent  occupies  the  master's  place,  and  the  latter  is  deemed 
present  and  liable  for  the  manner  in  which  they  are  performed."  • 
Inasmuch  as  the  duty  of  promulgating  rules  is  held  to  be  nonassign- 
able, it  would  seem  to  be  a  necessary  inference  that  the  subsidiary 
duty  of  publication  without  the  performance  of  which  the  framing 
would  be  an  idle  formality  must  also  be  nonassignable.  The  authori- 
ties upon  the  subject,  however,  are  in  conflict.' 

209.  Safety  of  Place  of  Working. — It  is  thoroughly  settled,  as  a 
general  rule,  that  the  obligation  of  the  master  to  furnish  to  his  em* 
ployeea  a  safe  place  for  work  *  is  one  that  cannot  be  delegated,  and 
that  for  a  breach  of  this  duty^  resulting  in  injury  to  a  servant,  the 
master  is  liable.  He  will  not  be  exonerated  by  the  fact  that  he  may 
have  intrusted  the  furnishing  of  a  safe  place  to  an  employee  who 
would,  for  other  purposes,  be  regarded  as  a  fellow  servant  of  the 
party  injured.^    A  Railway  corporation  owes  to  its  employees  the  duty 

6.  Ford  v.  Lake  Shore,  etc.,  R.  Co.,  1041,  102  A.  S.  R.  426 ;  Rhobidas  v. 
124  N.  Y.  493,  26  N.  E.  1101^  12  Concord,  70  N.  H.  90,  47  Atl.  82,  85 
L.R.A.  464.  A.  S.  R.  604,  51  L.R.A.  381 ;  Smith  v. 

7.  Note:  43  L.R.A.  344.  Erie  R.  Co.,  67  N.  J.  L.  636,  52  Atl. 

8.  See  supra,  par.  95.  634,  59   L.R.A.   302 ;   Muller  v.  Mc- 

9.  Bridges  v,  Los  Angeles  Pao.  R.  Reason,  73  N.  Y.  195,  29  Am.  Rep. 
Co.,  156  Cal.  492,  105  Pac.  586,  25  123;  Citrone  v.  O'Rourke  Engineering 
L.R.A.(N.S.)  914;  Norton  v.  Volzke,  Const.  Co.,  188  N.  Y.  339,  80  N.  E. 
158  111.  402,  41  N.  E.  1085,  49  A.  S.  1092,  10  L.R.A. (N.S.)  340;  Ell  v. 
R.  167;  Chicago,  etc.,  R.  Co.  v.  Ma-  Northern  Pac.  R.  Co.,  1  N.  D.  336,  48 
roney,  170  111.  520,  48  N.  E.  953,  62  N.  W.  222,  26  A.  S.  R.  621,  12  L.R.A. 
A.  S.  R.  396;  Edward  Hines  Lumber  97;  Anderson  v.  Bennett,  16  Ore.  515, 
Co.  V.  Ligas,  172  III.  315,  50  N.  E.  19  Pac.  765,  8  A.  S.  R.  311;  Lewis  v. 
225,  64  A.  S.  R.  38;  Keefe  v.  Armour,  Seifert,  116  Pa.  St.  628,  11  Atl.  514, 
258  111.  28,  101  N.  E.  252,  Ann.  Cas.  2  A.  S.  R.  631;  Sehiglizzo  v.  Dunn,  211 
1914B  188;  Kansas  City,  etc.,  R.  Co.  Pa.  St.  253,  60  Atl.  724,  107  A.  S.  R. 
V.  Kier,  41  Kan.  661,  21  Pac.  770,  13  567;  McKenzie  v.  North  Coast  Col- 
A.  S.  R.  311 ;  Kentucky,  etc.,  R.  Co.  liery  Co.,  55  Wash.  495,  104  Pac.  801, 
V.  Snydor,  119  Ky.  18,  82  S.  W.  989,  28  L.R.A.(N.S.)  1244;  Flannegan  v. 
7  Ann.  Cas.  1177,  69  L.R.A.  183;  Chesapeake,  etc.,  R.  Co.,  40  W.  Va. 
Tradewater  Coal  Co.  v.  Johnson,  72  B.  436,  21  S.  E.  1028,  52  A.  S.  R.  896; 
W.  274,  24  Ky.  L.  Rep.  1777,  61  L.R.A.  Yazdzewski  v.  Barker,  131  Wis.  494. 
161;  Bemheimer  Bros.  v.  Bager,  108  111  N.  W.  689,  120  A.  S.  R.  1059; 
Md.  551,  70  Atl.  91,  129  A.  8.  R.  Miller  v.  Centralia  Pulp,  etc.,  Co.,  134 
458;  Solari  v.  Clark,  187  Mass.  229,  72  Wis.  316,  113  N.  W.  954,  13  L.R.A. 
N.  E.  958,  68  L.R.A.  243;  Flynn  v.  (N.S.)  742  and  note;  Massy  v.  Mil- 
Prince,  etc.,  Co.,  198  Mass.  224,  84  N.  waukee  Electric  R.,  etc.,  Co.,  143  Wis. 
E.  321,  17  L.R.A.(N.S.)  568;  Kehoe  220, 126  N.  W.  544, 139  A.  S.  R.  1096, 
▼.  Allen,  92  Mich.  464,  52  N.  W.  740,  40  L.R.A. (N.S.)  814:  Knudsen  v.  La 
31  A.S.R.608;  McDonald  v.  Michigan  Crosse  Stone  Co.,  145  Wis.  394,  130 
Cent.  R.  Co.,- 152  Mich.  372,  93  N.  W.    N.    W.    519,    33    L.R.A. (N.S.)    223. 
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of  providing  a  safe  place  in  which  to  work.  This  includes  the  keep- 
ing of  a  clear  track  over  which  to  run  the  trains  on  which  they  serve, 
and  the  corporation  cannot  relieve  itself  from  liability  to  its  employees 
by  placing  the  entire  charge  of  this  branch  of  business  in  the  hands 
of  a  subordinate.  Such  a  subordinate  is  a  vice  principal,  and  an 
employee  injured  through  his  negligence  may  recover  of  the  common 
employer.^*  Again,  if  a  place  of  entry  is  furnished  to  miners  by  an 
employing  corporation,  it  is  its  duty,  through  its  mining  boss,  to  use 
ordinary  care  to  keep  such  place  in  a  reasonably  safe  condition  for 
the  miners  passing  in,  through,  out,  and  along  the  same;  and  this 
duty  cannot  be  shifted  by  such  boss  to  another  employee  so  as  to 
relieve  the  corporation  from  liability  for  his  negligence  in  performing 
such  duties  of  the  mining  boss.**  Such  is  the  general  rule.  What 
have  been  characterized  as  "operative  details"  of  the  business  do  not, 
however,  fall  within  its  scope.**  For  example,  a  railroad  company  is 
bound  to  furnish  suitable  switches  and  competent  servants  to  operate 
them,  but  the  actual  operation  of  the  switches  is  declared  to  be  a  duty 
belonging  to  the  employees  of  the  company,  for  the  negligent  per- 
formance of  which  the  company  oannot  be  held  liable.*'  Similarly, 
the  turning  on  and  off  of  the  electric  light  in  a  mill  as  the  exigencies 
of  the  business  may  require  under  the  varying  conditions  of  the 
natural  light  has  been  held  not  to  pertain  to  the  personal  duty  of 
the  master  to  furnish  a  safe  place  to  work,  but  to  be  a  mere  operative 
detail,  the  performance  of  which  may  be  delegated  to  a  servant.**  If 
the  supplying  of  a  work  place  is  part  of,  or  necessarily  results  from, 

Compare    Haskell,   etc.,    Car    Co.    v.  R.  Co.,  40  W,  Va.  436,  21  S.  E.  1028, 

Przezdziankowski,  170  Ind.  1,  83  N.  52  A.  S.  B.  896;  Vickers  v.  Kanawha, 

E.  626,  127  A.  S.  R.  352,  14  L.RJL.  etc.,  R.  Co.,  64  W.  Va.  474,  63  S.  E. 

(N.S.)  972.  367, 131  A.  S.  R.  929,  20  L.R.A.(N.S.) 

Notes:   75  A.   S.  R.  591,  631;  26  793. 

L.R.A.(N.S.)  625;  14  Ann.  Cas.  383;  11.  Wellston  Coal  Co.  v.  Smith,  65 

18  Ann.  Cas.  654  (guarding  shafting).  Ohio  St.  70,  61  N.  E.  143,  87  A.  S.  R. 

Staging    or    seaffolding.      Chicago,  547,  55  L.R.A.  99. 

etc.,  R.  Co.  V.  Maroney,  170  111.  520,  Note :  Ann.  Cas.  1912B  592. 

48  N.  E.  963,  62  A.  S.  R.  396;  Edward  12.  Miller  v.   Centralia  Pnlp,  etc., 

Hines  Lumber  Co.  v.  Ligas,  172  111.  Co.,  134  Wis.  316,  113  N.  W.  954,  13 

315,  50  N.  E.  225,  64  A.  S.  R.  38;  L.R.A.(N.S.)  742.    See  also  Wickham 

Brown  v.   Gilchrist,  80  Mich.  56,  45  v.  Detroit  United  Ry.,  160  Mich.  277, 

N.  W.  82,  20  A.  S.  R.  496;  Sims  v.  125  N.  W.  22,  136  A.  S.  R.  436,  52 

American  Steel  Barge  Co.,  56  Minn.  L,R.A.(N.S.)   1082;  Shank  v.  Edison 

68,  57  N,  W.  322,  45  A.  S.  R.  451;  Electric  Illuminating  Co.,  225  Pa.  St. 

Sullivan  v.  Hannibal,  etc.,  R.  Co.,  107  393,  74  AU.  210,  17  Ann.   Cas.  465 

Mo.  66, 17  S.  W.  748,  28  A.  S.  R.  388.  and  note,  30  LlR.A.(N.S.)  46. 

Compare  Whitmore  v.  Alabama  Consol.  13.  Daves  v.  Southern  Pac.  Co.,  98 

Coal,  etc.,  Co.,  164  Ala.  125,  51  So.  Cal.  19,  32  Pac.  708,  35  A.  S.  R.  133. 

397, 137  A.  S.  R.  31.  14.  Miller  v.   Cwitralia  Pulp,  etc., 

Note:  75  A.  S.  R.  631.  Co.,  134  Wis.  316,  113  N.  W.  954, 13 

See  infra,  par.  210.  L.R.A.(N.S.)  742  and  note. 

10.  Flannegan  v.  Chesapeake,  etc., 

736 


IS  R.  C.  L.  MASTER  AND  SERVANT  §  210 

the  work  being  done,  and  is  to  be  done,  by  the  servants  themselves, 
the  master  is  not  liable  for  a  coservant's  negligence  in  the  progress 
of  the  work  rendering  the  place  unsafe. *• 

210,  Safety  of  Tools,  Machinery  and  Appliances.— It  is  the  duty 
of  a  master  to  furnish  to  his  servant,  for  the  performance  of  the  work 
required  of  him,  safe  and  suitable  tools,  machinery  and  appliance<, 
such  as  a  reasonable  and  prudent  person  would  ordinarily  use  under 
similar  circumstances,  and  also  to  see  that  the  same  are  kept  in  proper 
repair;  *•  and  this  duty  cannot  be  delegated  to  another  so  as  to  relieve 
the  master  from  liability  for  injuries  sustained  by  reason  of  a  failure 
to  perform  it  properly.*'  For  example,  a  loom  iixer  in  a  cotton  mill, 
whose  duty  is  to  look  after  the  looms  and  keep  them  in  proper  repair, 
is  held  not  to  be  the  fellow  servant  of  weavers  emi>loyed  at  the  looms, 
within  the  rule  that  the  master  is  not  liable  for  injuries  received 

16.  McLaine  y.  Head,  etc.,  Co.,  71  456;  Sims  v.  American  Steel  Barge 
N.  H.  294,  52  Atl.  645,  93  A.  S.  R.  Co.,  56  Minn.  68,  57  N.  W.  322,  45  A. 
622,  68  L.R^.  462;  Knudsen  v.  La  S.  R.  451;  Davidson  v.  Flour  City 
Crosse  Stone  Co.,  146  Wis.  394,  130  Ornamental  Iron  Works,  107  Minn.  17, 
N.  W.  519,  33'L.R.A.(N.S;)  223.  See  119  N.  W.  483,  131  A.  S.  R.  433j  28 
supra,  par.  96.  L.R.A.(N.S.)   332;  Dowling  v.  Allen, 

16.  See  supra,  par.  91.  74  Mo.  13,  41  Am.  Rep.  298;  Nord 

17.  Chicago,  etc.,  R.  Co.  v.  Jackson,  Deutscher  Lloyd  Steam  Ship  Co.  v. 
65  111.  492,  8  Am.  Rep.  661;  Mon-  Ingebregsten,  57  N.  J.  L.  400,  31  Atl. 
mouth  Mining,  etc.,  Co.  v.  Erling,  148  619,  51  A.  S.  R.  604;  Smith  v.  Erie 
III.  521,  36  N.  E.  117,  39  A.  S.  R.  R.  Ca,  67  N.  J.  L.  636,  52  Ad.  634,  59 
187;  Chicago,  etc.,  B.  Co.  v.  Kneirim,  L.R.A.  302;  Fuller  v.  Jewett,  80  N.  Y. 
152  lU.  458,  39  N.  E.  324,  43  A.  S.  46,  36  Am.  Rep.  675;  Crispin  v.  Bab- 
B,  269 ;  Norton  v.  Volzke,  158  III.  402,  bitt,  81  N.  Y.  516,  37  Am.  Rep.  521 ; 
41  N.  E.  1085,  49  A.  S.  R.  167;  Troxler  v.  Southern  R.  Co.,  124  N.  C. 
Edward  Hines  Lumber  Co.  v.  Ligas,  189,  32  S.  E.  650,  70  A.  S.  R.  580, 
172  111.  316,  50  N.  E.  226,  64  A.  S.  R.  44  L.RJ^.  313;  Ell  v.  Northern  Pac. 
38;  Chicago  Union  Traction  Co.  v.  R.  Co.,  1  N.  D.  336,  48  N.  W.  222, 
Sawusch,  218  111.  130,  76  N.  E.  797,  26  A.  S.  R.  621,  12  L.R.A.  97;  Pitts- 
1  L.R.A.(N.S.)  670;  Mitchell  v.  Robin-  burgh,  etc.,  R.  Co.  v.  ShieMs,  47  Ohio 
son,  80  Ind.  281,  41  Am.  Rep.  812;  St.  387,  24  N.  B.  658,  21  A.  S.  R.  840, 
Chicago,  etc.,  R-.  Co.  v.  Barker,  169  8  L.R.A.  464;  Neelev  v.  Southwestern 
Ind.  670,  83  N.  E.  369,  14  Ann.  Cas.  Cotton  Seed  Oil  Co.,  13  Okla.  356,  75 
376,  17  L.R.A.  (N.S.)  642;  Twombly  Pac.  537,  64  L.R.A.  145 ;  Pennsylvania, 
V.  Consolidated  Electric  Light  Co.,  98  etc.,  R.  Co.  v.  Mason,  109  Pa.  St.  296, 
Me.  353,  57  Atl.  85,  64  L.R.A.  661;  58  Am.  Rep.  722;  Moran  ▼,  Corliss 
Rice  V.  King  Phillip  Mills,  144  Mass.  Steam  Engine  Co.,  21  R.  L  386,  43 
229,  11  N.  E.  101,  59  Am.  Rep.  80;  Atl.  874,  45  L.R.A.  267;  Gunter  v. 
Moyniham  v.  Mills  Co.,  146  Mass.  586,  Graniteville  Mfg.  Co.,  18  S.  C.  262,  44 
16  N.  E.  674,  4  A.  S.  R.  348;  Patnode  Am.  Rep.  573;  Carter  v.  Oliver  Oil 
v.  Warren  Cotton  Mills,  157  Mass.  283,  Co.,  34  S.  C.  211,  13  S.  E.  419,  27  A. 
32  N.  E.  161,  34  A.  S.  R.  275;  Haskell  S.  R.  815;  SulHvan  v.  Wood,  43  Wash, 
v.  Cape  Ann  Anchor  Works,  178  Mass.  259,  86  Pac.  629, 117  A.  S.  R.  1047. 
485,  59  N.  E.  1113,  4  L.R.A.(N.S.)  Notes:  75  A.  S.  R.  692,  636;  98  A. 
220  and  note;  Noble  v.  Bessemer  S.  R.  301;  4  L.R.A. (N.S.)  220;  17 
Steamship  Co.,  127  Mich.  103,  86  N.  L.R.A.(N.S.)  568;  Ann.  Cas.  1912B 
W.  520,  W  A.  S.  R.  461,  54  L.R.A.    1336. 
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through  the  negligence  of  a  fellow  servant,^®  Again,  a  workman  in 
a  manufactory,  whose  duty  it  is  to  maintain  a  good  and  suitable  supply 
of  material  from  which  other  workmen  may  select  material  for  their 
own  use,  is  held  to  be  a  vice  principal,  and  not  a  fellow  servant  of 
his  coworkers.^*  But  from  the  rule  that  a  master  in  providing  safe 
appliances  for  his  employees  cannot  invoke  the  defense  of  fellow  serv* 
ant  to  evade  liability,  it  does  not  follow  that  an  employer  can  be  held 
responsible  for  the  transitory  negligent  act  of  an  employee  in  the  use 
of  a  proper  tool  or  instrumentality  in  a  negligent  manner,  of  which 
the  employer  can  have  no  knowledge.*^  If  the  appliances  to  be  used 
are  in  themselves  as  safe  as  can  reasonably  be  expected,  and  the  danger 
arises  necessaidly  in  the  doing  of  the  work,  the  master  discharges  his 
duty  when  he  furnishes  to  the  employee  suitable  means  of  obviating 
the  danger.  The  failure  on  the  part  of  a  coemploj^ee  to  use  such 
means  is  the  act  of  a  fellow  servant.  It  is  not  the  breach  of  a  duty 
which  rests  upon  the  master  as  a  nondelegable  duty.^  Somewhat 
similarly  it  is  held  that  a  master  is  not  liable  for  an  injury  to  his 
servant  caused  by  the  negligence  of  a  fellow  .servant  in  .the  selection 
of  appliances  or  materials  from  a  sufficient  supply  of  suitable  appli- 
ances or  materials  provided  by  the  master.*  The  erection  of  temporary 
scaffolding,  staging,  platforms,  trestle  work,  etc.,  is  usually  considered 
a  mere  detail  of  the  servant's  work,  for  which  the  master  is  not  respon- 
sible if  he  has  furnished  suitable  material  and  competent  fellow  ser\'- 
ants.  The  fellow  serx-ant  rule  applies  to  this  class  of  cases,  except 
where  modified  by  statute.  If  the  master  has  not  undertaken  to 
furnish  a  completed  appliance,  he  is  not  answerable  to  his  servants 
for  any  negligence  in  the  making  of  it.  Whether  he  is  to  furnish 
the  appliance  in  a  completed  state  is  often  a  question  of  fact  for  the 
jury.* 

211.  Number  and  Competency  of  Coemployees. — Pursuant  to  the 
same  general  principle,  the  duty  of  the  employer  to  exercise  care  in 
the  selection  of  his  employees  *  is  held  to  be  an  absolute  obligation 
that  cannot  be  the  subject  of  an  exculpatory  delegation.    If  the  selec- 

18.  Jacques  v.  Great  Falls  Mfg.  Co.,  Co.,  156  Cal.  492,  105  Pac.  586,  25 
66  N.  H.  482,  22  Atl.  552,  13  L.R.A.    L.R.A.(N.S.)  914. 

824.  Note:  17  L.R.A.(N.S.)  568. 

19.  Prescott  v.  Ball  Engine  Co.,  176  2.  McConnell  v.  Morse  Iron  Works, 
Pa.  St.  459,  35  Atl.  224,  53  A.  S.  B.  etc.,  Co.,  187  N.  Y.  341,  80  N.  E.  190, 
683.  10  Ann.  Cas.  205  and  note,  10  L.R.A. 

20.  Wickham  v.  Detroit  United  Ry.,  (N.S.)  419.  Compare  Noble  v.  Besse- 
160  Mich.  277,  125  N.  W.  22,  136  A.  mer  Steamship  Co.,  127  Mich.  103,  86 
S.  R.  436,  52  L.R.A.(N.S.)  1082;  N.  W.  520,  89  A.  S.  R.  461,  54  L.R.A. 
Shank  v.  Edison  Electric  Illuminating  456. 

Co.,  225  Pa.  St.  393,  74  Atl.  210,  17       Note :  2  Ann.  Cas.  905. 

Ann.   Cas.  465  and  note,  30  L.R.A.       3.  Note:  4  L.R.A.(N.S.)  224.    But 

(N.S.)  46.  see  supra,  par.  269. 

1.  Bridges  v.  Los  Angeles  Pac.  R.       4.  Sec  supra,  par.  101. 
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tion  of  employees  is  confided  to  another  person,  the  latter  becomes 
the  representative  of  the  employer,  and  is  not  to  be  deemed  a  fellow 
i?ervant  whatever  his  rank  may  be  in  other  respects.'  Nor  can  the 
employer  escape  liability  for  injury  due  to  a  failure  to  discharge 
his  duty  to  provide  a  sufficient  force  of  servants,  on  the  ground  that 
he  appointed  a  competent  representative  to  see  that  a  sufficient  num- 
ber of  servants  was  employed  to  do  the  work.  The  duty  is  absolute 
and  nondelegable.  It  is  so  like  that  of  selecting  competent  servants 
as  to  come  within  the  same  principle.*  But  wherever  the  master 
has  employed  an  adequate  force  of  servants  of  a  sufficient  degree  of 
skill  and  capacity,  and  furnished  them  with  all  the  means  which 
are  essential  for  a  proper  discharge  of  their  several  duties,  and  the 
circumstances  are  such  that  the  same  number  of  men  and  the  same 
degree  of  care  are  not  always  required,  he  is  justified  in  leaving  to 
them  the  exercise  of  their  own  discretion  and  judgment  in  the  dispo- 
sition and  distribution  of  the  force  available.'  For  example,  a  ship- 
owner who  furnishes  sufficient  men  safely  to  load  the  vessel  is  not 
liable  for  injury  to  a  laborer  working  in  the  hold,  because  the  foreman 
delegates  too  few  hands  to  such  place  to  handle  the  material  sent 
down,  or  permits  too  much  to  go  down  at  once  to  be  safely  'handled 
by  the  men  at  work,  since  the  foreman  is,  with  respect  to  such  details 
of  the  work,  a  fellow  sen^ant  of  the  injured  employee.® 

212.  Inspection  of  Instrumentalities. — The  duty  devolving  upon 
the  employer  to  provide  a  reasonably  safe  and  efficient  system  for 
inspecting  and  testing  the  instrumentalities  of  his  business  •  is  anoth^ 
of  the  absolute,  nondele.Gfal)le  obligations  that  rest  upon  him.  If  he 
appoint  another  to  perform  this  duty,  the  person  appointed  becomes 
his  agent,  and  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal.**  Accordingly,  a  foreman  authorized  to  purchase,  inspect, 
and  direct  the  use  of  lumber  for  the  temporary  structure  of  a  bridge 
which  his  employer  is  engaged  in  constructing  is  held  to  represent  the 
master  in  respect  to  the  duty  of  inspecting  to  ascertain  if  the  lumber 
used  is  reasonably  suitable  for  the  purpose  intended,  so  as  to  render 
the  master  liable  for  injuries  to  other  employees  due  to  failure  to 

5.  Tvson  V.  North,  etc.,  R.  Co.,  61  7.  Note:  40  L.R.A.(N.S.)  918. 
Ala.  554,  32  Am.  Rep.  8 ;   Cragg  v.  8.  Dair  v.  New  York,  etc.,  S.  S.  Co., 
Los  Angeles  Tnist  Co.,  154  Cal.  663,  204  N.  Y.  341,  97  N.  E.  711,  40  L.R.A. 
98  Pac.  1063,  16  Ann.  Cas.  1061;  Mc-  (N.S.)  918. 

Elligott  V.  Randolph,  61  Conn.   157,  9.  See  supra,  par.  74. 

22  Atl.  1094,  29  A.  S.  R.  181.     See  10.  Lafayette  Bridge  Co.  v.  Olsen, 

supra,  par.  199.  108  Fed.  335,  47  C.   C.  A.  367,  54 

6.  Alabama  Great  Southern  R.  Co.  L.R.A.  33;  Twombly  v.  Consolidated 
V.  Vail,  142  Ala.  134,  38  So.  124,  110  Electric  Light  Co.,  98  Me.  353,  57  Atl. 
A.  S.  R.  23 ;  Booth  v.  Boston,  etc.,  R.  85,  64  L.R. A.  551 ;  Crawford  v.  Unit- 
Co.,  73  N.  Y.  38,  29  Am,  Rep.  97.  ed  Ry.,  etc.,  Co.,  101  Md.  402,  61  Atl. 

Note:  19  Ann.  Cas.  1046.  287,   70   L.R. A.   489;    Eaton   v.   New 

See  supra,  par.  101.  York  Cent.,  etc.,  R.  Co.,  163  N.  Y. 
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perform  that  duty.**  Likewise,  it  is  held  that  the  master  cannot, 
by  delegating  to  a  servant  the  duty  of  inspecting  long  ladders  fur- 
nished for  the  use  of  employees,  and  replacing  rotten  rounds,  escape 
liability  for  injuries  caused  by  neglect  of  the  duty,  on  the  groimd 
that  the  neglect  was  that  of  a  fellow  servant  of  the  one  injured  by  a 
fall  caused  by  the  breaking  of  a  rotten  round.** 

213.  Statutory  Requirements. — While  there  are  authorities  to  the 
contrary,**  the  very  decided  weight  of  authority  holds  that  the  defense 
of  common  employment  is  not  applicable  in  a  case  where  injury  has 
been  caused  to  a  servant  by  the  breach  of  an  absolute  duty  imposed 
by  a  statute  for  his  protection.*^  Accordingly,  in  an  action  against 
a  railroad  company  to  recover  for  injuries  due  to  its  failure  to  comply 
with  a  statute  requiring  it  to  station  a  person  on  the  last  car  of  a 
backing  train  to  give  warning  of  the  train's  approach,  the  defense 
of  common  employment  is  not  open  to  the  defendant,  the  duty 
imposed  by  the  statute  being  an  absolute  one.*'  Similarly,  it  is  held 
that  the  duty  of  keeping  frogs  filled  or  blocked  is  one  that  a  railroad 
company  cannot  delegate  to  any  of  its  emi)loyees,  so  as  to  relieve  itself 
from  the  obligation  that  the  law  imposes  upon  it  in  this  respect.*' 
Again,  the  statutory  duty  to  guard  dangerous  machinery  is  held  to 
be  a  continuing,  nonassignable  one  which  cannot  be  discharged  by 
merely  furnishing  suitable  guards  and  exercising  reasonable  care  in 
the  selection  of  an  operator.*'  If  a  servant  is  injured  by  reason  of 
the  failure  of  a  fellow  servant  to  replace  a  guard,  though  it  was  neces- 
sary to  remove  it  in  the  operation  of  the  machinery,  the  master  will 
be  held  liable.*^  If  the  owner  of  a  factory  is  negligent  in  employing 
a  child  contrary  to  the  prohibition  of  the  statute  against  the  employ- 
ment in  factories  of  children  under  a  prescribed  age,  he  cannot 
escape  liability  for  injuries  sustained  by  a  child  so  employed  because 
the  accident  was  caused  by  the  negligent  act  of  a  fellow  servant.*' 

391,  57  N.  E.  609,  79  A.  S.  R.  600 ;        14.  Rolin  v.  R.  J.  Reynolds  Tobacco 

Missouri  Pac.  R.  Co.  v.  McElyea,  71  Co.,  141  N.  C.  300,  53  S.  E.  891,  8 

Tex.  386,  9  S.  W.  313,  10  A.  S.  R.  Ann.  Cas.  638,  7  L.R.A.(N.S.)  335. 
749,  1  L.R.A.  411;  International,  etc.,       Notes:  54  L.R.A.  63;  10  Ann.  Cas. 

R.  Co.  V.  Keman,  78  Tex.  294,  14  S.  43 ;  19  Eng.  Rul.  Cas.  158. 
W.  068,  22  A.  S.  R.  52,  9  L.R.A.  703;        15.  McMulIin  v.  Nova  Scotia  Steel, 

Lincoln  v.  Central  Vermont  R.  Co.,  82  etc.,   Co.,  39   Can.   Sup.   Ct.   593,  10 

Vt.  187,  72  Atl.  821, 137  A.  S.  R.  998.  Ann.  Cas.  39. 

Notes:  41  L.R.A.  109,  115,  117;  30       16.  Note:  9  Ann.  Cas.  501. 
L.R.A.(N.S.)  50.  17.  Davidson   v.  Flour  City   Oma- 

11.  Lafavette  Bridge  Co.  v.  Olsen,  mental  Iron  Works,  107  Minn.  17,  119 
108  Fed.  335,  47  C.  C.  A.  367,  54  N.  W.  483, 131  A.  S.  R.  433,  28  L.R.A. 
L.R.A.  33.  (N.S.)  332. 

12.  Twombly  v.  Consolidated  Elec-        18.  Note:  17  L.R.A.(N.S.)   569. 
trie  Light  Co.J  98  Me.  353,  57  Atl.  85,        19.  Kolin  v.  R.  J.  Reynolds  Tobacco 
64  L.R.A.  551.  Co.,  141  N.  C.  300,  53  S.  E.  891,  8 

13.  Notes:  54  L.R.A.  63;  10  Ann.  Ann.  Cas.  G38,  7  UR.A.fN.R.)  335: 
Cas.  43.  Norman  v.  Virginia-Pocahontas   Coal 
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The  Federal  Safety  Appliance  Act  of  1893  and  the  amendmentg 
thereto  (6  Fed.  St  Ann.  752,  10  Fed.  St.  Ann.  375)  provide  that 
the  employees  of  a  common  carrier  do  not  assume  the  risk  occasioned 
by  its  use  of  cars  not  equipped  in  the  manner  required  by  the  act.*^ 

Superior  Servant  Rule 

214.  Liability  of  Employer  for  Acts  of  Superior  Employees. — The 

next  of  the  exceptions  to  the  fellow  servant  doctrine  as  originally 
pronounced  is  that  known  as  the  superior  servant  rule.^  Even  down 
to  quite  recent  times,  many  courts  have  continued  to  assert  that 
if  the  master  exercises  due  care  in  selecting  employees,  his  full  duty 
towards  his  servant?  is  discharged,  even  though  he  selects  one  or  more 
agents  to  represent  him  in  overseeing,  controlling,  and  carrying  on  the 
business,  however  large  and  extended  it  may  be.  In  other  words,  to 
constitute  employees  fellow  servants  it  is  sufficient  that  they  are  in 
the  employment  of  the  same  master,  engaged  in  the  same  common 
work,  and  performing  duties  and  services  for  the  same  general  pur- 
pose, although  one  injured  may  be  inferior  in  grade  and  subject  to 
the  direction  and  control  of  a  superior,  whose  act  causes  the  injury.* 
An  employee,  it  is  said,  assumes  the  risk  of  the  negligence  of  his 
superior  fellow  servant  in  directing  the  employees,  the  operation  of 
the  machinery,  and  the  conduct  of  the  work,  to  the  same  extent  that 
he  ajssumes  the.  risk  of  the  negligence  of  his  fellow  hiborers  employed 
with  him  in  the  performance  of  the  work.*    "While  there  is  a  conflict 

Co.,  68  W.  Va.  405,  69  S.  E.  857,  31  20  Md.  212,  83  Am.  Dec.  549 ;  Moody 

L.RA.(N.S.)  504.  v.  Hamilton  Mfg.  Co.,  159  Mass.  70, 

Note:  Ann.  Cas.  1012B  808.  34  N.  E.  185,  38  A.  S.  R.  396;  Kallack 

See  supra,  par.  170.  v.  Deering,  161  Mass.  469.  37  N.  E. 

20.  Note:  Ann.  Cas.  1914D  386.    See  450,  42  A.  S.  R.  421;  Caniff  v.  Clan^ 

supra,  par.  70,  171.  chard  Nav.  Co.,  66  Mich.  638,  33  N. 

1.  See  supra,  par.  195.  W.  744,  11  A.  S.  R.  541;  Brown  v. 

2.  Texas,  etc.,  R.  Co.  v.  Carlin,  111  Winona,  etc.,  R.  Co.,  27  Minn.  162, 
Fed.  777,  49  C.  C.  A.  605,  60  L.R.A.  6  N.  W.  484,  38  Am.  Rep.  286 ;  Brown 
462;  American  Bridge  Co.  v.  Seeds,  v.  Maswell,  6  Hitl  (N.  Y.)  592,  41 
144  Fed.  605,  75  C.  C.  A.  407,  11  Am.  Dec.  771;  Gabrielson  v.  Wavdell, 
L.R.A.  (N.S.)  1041;  Reed  v.  Moore,  153  135  N.  Y.  1,  31  N.  E.  969,  31  A.  S. 
Fed.  358,  82  CCA.  434,  25  L.R.A.  R.  793, 17  L.R.A.  228;  Keenan  v.  New 
(N.S.)  331;  Georgia  Pac.  R.  Co.  v.  York,  etc.,  R.  Co.,  145  N.  Y.  190,  39 
Davis,  92  Ala.  300,  9  So.  252,  25  A.  N.  E.  711,  45  A.  S.  R.  604;  Lewis  v. 
S.  R.  47;  Daves  v.  Southern  Pac.  Co.,  Seifert,  116  Pa.  St.  628,  11  Atl.  514, 
98  Cal.  19,  32  Pac.  708,  35  A.  S.  R,  2  A.  S.  R.  631 ;  Mathews  v.  Case,  61 
133 ;  Donovan  v.  Ferris,  128  Cal.  48,  Wis.  491,  21  N.  W.  513,  50  Am.  Rep. 
60  Pac.  519, 79  A,  S.  R.  25 ;  Columbus,  151. 

etc..  Cent.  R.  Co.  v.  Arnold,  31  Ind.       Notes:  36  Am,  Dec.  287;  18  A.  S. 
174,  99  Am.  Dec  615;  Wilson  v.  Dun-   R.  455;  18  L.R.A.  825;  1  L.R.A. (N.S.) 
reath  Red  Stone  Quarry  Co.,  77  la,    682;  20  L.R.A. (N.S.)  439. 
429,  42  N.  W.  360,  14  A.  S.  R.  304;       3.  American  Bridge  Co.  v.  Seeds,  144 
O'Connell  v.  Baltimore,  etc.,  R.   Co.,    Fed.  605,  75  C.  C.  A.  407,  11  L.R.A. 
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of  authority  in  this  country  on  the  subject,"  said  a  court  of  high 
standing,  "the  rule  is  well  established  in  this  commonwealth  that  the 
fact  that  one  servant  has  control  over  another  is  immaterial,  and  tha* 
a  master  is  not  responsible,  at  common  law,  for  the  negligence  of  a 
superior  servant,  even  in  giving  orders,  whereby  injury  is  sustained 
by  an  inferior  servant."  *  Such,  however,  is  not  the  trend  of  modern 
opinion  nor  the  prevailing  doctrine  at  the  present  time.  On  the  con- 
trary, the  weight  of  authority  holds  that  the  employer  is  liable  for 
the  actd  of  one  whom  he  has  appointed  as  his  representative  '  upon 
substantially  the  same  principles  as  other  cases  of  agency.*  While, 
in  a  loose,  general  sense,  all  agents  and  servants  of  a  corporation, 
without  reference  to  rank  or  dignity,  are  common  employees,  they 
are  not  all  fellow  servants  in  the  sense  which  relieves  the  corporation 
from  liability  for  the  negligence  of  one  resulting  in  injury  to  another.' 
In  some  jurisdictions  the  superior  servant  rule  has  been  recognized 
by  statutes.®  To  bring  himself  within  this  rule  a  plaintiff  must  show 
by  the  allegations  of  his  pleading  that  the  person  whose  negligence 
caused  the  injury  was  the  employer's  representative  and  not  a  fellow 

(N.S.)  1041;  Westinghouse,  etc.,  Co.  v.  to  assault,  see  infra,  par.  263. 
Callaghan,  155  Fed.  397,  83  C.  C.  A.       7.  Taylor  v.  Georgia  Marble  Co.,  99 

669,  19  L.R.A.(N.S.)   361.  Ga.  512,  27  S.  E.  768,  69  A.  S.  R. 

4.  Moodv  V.  Hamilton  Mfg.  Co.,  159  238. 

Mass.  70,  34  N.  E.  185,  38  A.  S.  R.       8.  Texas,  etc.,  R.  Co.  v.  Carlin,  111 

396.     See  also  Knutter  v.  New  York,  Fed.  777,  49  C.  C.  A.  605,  60  L.R.A. 

etc.,  Tel.  Co.,  67  N.  J.  L.  646,  52  Atl.  462 ;  Conney  v.  Walkeine,  113  Fed.  66, 

565,  58  L.R.A.  808,  specifically  reject-  51  C.  C.  A.  53,  58  L.R.A.  33  and  note; 

ing  the  superior  servant  rule.  Southern  P.  Co.  v.  Schoer,  114  Fed. 

5.  See  the  cases  cited  in  the  ensuing  466,  52  C.  C.  A.  268,  57  L.R.A.  707; 
paragraphs,  and  in  particulaur  the  fol-  Kane  v.  Erie  R.  Co.,  133  Fed.  681,  67 
lowing :  Bessemer  Land,  etc.,  Co.  v.  C.  C.  A.  673,  68  L.R.A.  788 ;  St.  Louis, 
Campbell,  121  Ala.  50,  25  So.  793,  77  etc.,  R.  Co.  v.  Touhev,  67  Ark.  209,  54 
A.  S.  R.  17;  St.  Louis,  etc.,  R.  Co.  v.  S.  W.  577,  77  A.  S.*R.  109;  Southern 
Tripplett,  54  Ark.  289,  15  S.  W.  831,  Indiana  R.  Co.  v.  Harrell,  161  Ind. 
16  S.  W.  266,  11  L.R.A.  773 ;  McGrory  689,  68  N.  E.  262,  63  L.R.A.  460, 
v.  Ultima  Thule,  etc.,  R.  Co.,  90  Ark.  overruled  on  another  point  by  South- 
210,  118  S.  W.  710,  134  A.  S.  R.  24,  ern  R.  Co.  v.  ElUott,  170  Ind.  273,  82 
23  L.R.A. (N.S.)  301  and  note;  Louis-  N.  E.  1051;  Richey  v.  Cleveland,  etc., 
ville,  etc.,  R.  Co.  v.  Brantlev,  96  Ky.  R.  Co.,  176  Ind.  542,  96  N.  E.  694,  47 
297,  28  S.  W.  477,  49  A.  S.  R.  291;  L.R.A.(N.S.)  121;  Johnson  v.  Butte, 
Russ  V.  AVabash  Westeni  R.  Co.,  112  etc.,  Copper  Co.,  41  Mont  158, 108  Pac. 
Mo.  45,  20  S.  W.  472,  18  L.R.A.  823  1057,  48  L.R.A.(N.S.)  938  and  note; 
and  note;  Sweeney  v.  Gulf,  etc.,  R.  McConnell  v.  Morse  Iron  Works,  etc., 
Co.,  84  Tex.  433,  19  S.  W.  555,  31  A.  Co.,  187  N.  Y.  341,  80  N.  E.  190,  10 
S.  R.  71;  Wilson  v.  Merry,  L.  R.  1  Ann.  Cas.  205,  10  L.R.A.(N.S.)  419; 
H.  L.  Sc.  326,  347,  2  Pater.  Sc.  App.  Gallagher  v.  Newman,  190  N.  Y.  444, 
1597,  6  Macpherson  H.  L.  84,  19  L.  T.  83  N.  E.  480, 16  L.R.A.  (N.S.)  146  and 
N.  S.  30,  19  Eng.  Rul.  Cas.  132  and  note*  Missouri,  etc.,  R.  Co.  v.  Day, 
note.  104  Tex.  237, 136  S.  W.  435,  34  L.R.A. 

Notes:  51  L.R.A.  539;  17  Eng.  Rul.    (N.S.)  111. 
Cas.  24L  Notes:    46    L.R.A. (N.S.)    772;    21 

6.  See  Principal  aijd  Agknt.     As   Ann.  Cas.  771;  19  Eng.  Rul.  Cas.  164. 
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servant.*  It  is  for  the  jury  to  determine  whether  a  vice  principal  was 
guilty  of  negligence  in  directing  or  permitting  work  to  be  done  in  a 
certain  manner.** 

215.  Foundation  of  Liability;  Slnowledge  of  Danger. — As  appears 
in  the  following  pages,  there  have  been  much  controversy  and  dissen- 
sion as  to  the  basis  of  the  employer's  liability  for  the  acts  or  omissions 
of  his  superior  servants.  While  a  majority  of  the  courts  are  agreed 
that  for  some  acts  of  the  superior  the  employer  may  be  held  liable, 
yet  it  is  conceded  by  all  that  not  every  negligent  act  or  omission  will 
have  this  effect  It  is  true  that  in  a  few  instances  mere  superiority 
of  rank  seems  to  have  been  accepted  as  the  criterion  for  determining 
the  employer's  liability,**  but  the  propriety  of  this  has  been  very 
generally  controverted.**  Almost  all  of  the  courts  declare  that  lia- 
bility for  the  acts  of  the  superior  is  founded  upon  the  power  of  con- 
trol or  direction  with  which  the  employer  has  clothed  the  actor,*' 
and  many  exprass  powers — as  for  example  that  of  employing  and 
discharging  inferiors — liave  been  specified  as  criteria  for  determining 
whether  the  employer  has  delegated  the  sort  and  degree  of  authority 
that  will  render  him  liable.**  The  fundamental  of  liability,  how- 
ever, lies  behind  these  mere  manifestations  of  superior  authority;  it 
exists  in  the  elements  that  render  the  employer  liable  for  the  acts  done 
by  himself  directly.  Precisely  as  the  employer  is  liable  for  his  own 
acta  or  omissions  when  accompanied  by  a  superior  knowledge  of  the 
danger  arising  therefrom,**  so  the  employer  will  be  liable  for  action 
or  nonaction  of  his  representative  when  accompanied  by  knowledge 
superior  to  that  possessed  by  those  over  whom  the  representative  has 
been  given  control.  The  representative  or  superior  servant  is  afforded 
ordinarily  a  better  opportunity  of  observing  and  knowing  the  perils 
of  the  employment  than  are  those  whom  he  directs,  and  this  is  the 
true  reason  for  holding  the  employer  liable  for  his  acts  or  omissions.*^ 

9.  New  Pittsburgh  Coal,  etc.,  Co.  v.  12.  Colorado  Midland  R.  Co.  v.  Nay- 
Peterson,  136  Ind.  398,  35  N.  E.  7,  Ion,  17  Colo.  601,  30  Pac.  249,  31  A. 
43  A.  S.  R.  327.  S.  R.  335 ;  Newbury  v.  Getchel,  etc., 

10.  Hamann  v.  Milwaukee  Bridge  Lumber,  etc.,  Co.,  100  la.  441,  69  N. 
Co.,  127  Wis.  650,  106  N.  W.  1081,  7  W.  743,  62  A.  S.  B.  582;  Wvman  v. 
Ann.  Cas.  458.  Berry,  106  Me.  43,  75  Atl.   123,  20 

The  mere  fact  that  a  vice  principal  Ann.  Cas.  439;  Bicker  v.  Central  R. 

exercised  such  care  as  in  his  judgment  Co.,  73  N.  J.  L.  751,  64  Atl.  1068,  9 

was   necessary   to   avoid   an   accident  Ann.   Cas.  785,  7  L.R.A.(N.S.)   650; 

does  not  relieve  his  master  from  lia-  Louisville,  etc.,  R.  Co.  v.  Dillard,  114 

bilitv  to  his  servant  for  injury  result-  Tcnn.  240,  86  S.  W.  313,  108  A.  S.  R. 

ing  therefrom.     Illinois  Steel   Co.   v.  894,  4  Ann.  Cas.  1028,  69  L.R.A.  746. 

McFadden,  106  111.  344,  63  N.  E.  671,  Note:  2  L.R.A.  192. 

89  A.  S.  R.  319.    See  supra,  par.  61.  13.  See  infra,  par.  218  et  seq. 

11.  Russ  V.  Wabash  West.  R.  Co.,  14.  See  infra,  par.  220. 
112  Mo.  45,  20  S.  W.  472,  18  L.R.A.  15.  See  supra,  par.  62. 
823  and  note.  16.  Note:  51  L.R.A.  542. 

Note:  51  L.R.A.  539. 
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Of  course,  whether  or  not  the  superior  servant  actually  did  have  a 
better  opportunity  for  observation  than  did  the  injured  inferior  is 
a  question  of  fact  in  each  case,  dependent  upon  the  circumstances 
of  age,  experience,  situation,  etc.,  etc.*'  It  is  quite  within  reason 
that  the  employer  should  not  be  held  liable  for  the  act  of  a  youthful 
and  inexperienced  superior  servant  in  ordering  an  inferior  to  perform 
a  service  that  the  latter,  by  reason  of  more  extended  experience,  knew 
to  bo  highly  dangerous.*®  But  inasmuch  as  persons  in  authority  usu- 
ally do  have  superior  experience  and  means  of  information,  it  is  proper 
to  indulge  a  presumption,  when  it  is  shown  that  an  injury  has  resulted 
from  the  act  or  omission  of  a  superior  servant,  that  the  actor  had 
greater  knowledge  than  did  the  injured  inferior;**  and  the  fact 
of  superiority,  or  any  pf  the  particular  powei's  indicative  of  supe- 
riority,  is  unimportant  except  as  a  foundation  for  this  presumption. 
216.  Obedience  of  Orders  of  Superior;  Scope  of  Authority. — An 
inferior  employee  is  entitled  to  rely  in  large  measure  upon  the  superior 
knowledge  and  experience  of  those  who  may  be  placed  in  authority 
over  him  *® — especially  is  this  true  when  direct  commands  are  given 
for  the  performance  of  specific  acts;*  and  where  an  injury  is  sus- 
tained by  an  inferior  as  the  immediate  result  of  obedience  of  an  order 
or  comn}and  of  his  superior  he  will  be  held  as  a  rule  entitled  to 
recover  therefor.*     It  has  been  said:     "Where  the  master  himself 

17.  See  supra,  par.  77,139, 140, 177,  1102,  12  A.  S.  R.  422,  4  L.R.A.  860; 
178.  Gould  Const,  Co.  v.  ChUders,  129  Ky. 

18.  See  supra,  par.  151,  187.  536,  112  S.  W.  (322,  130  A.  S.  R.  473; 

19.  The  presumption  must,  of  course.  Slater  v.  Chapman,  67  Mich.  523,  35 
surrender  to  proof  showing  that  the  N.  W.  106,  11  A.  S.  R.  593;  Harrison 
injured  eniplovee  in  fact  had  as  much  v,  Detroit,  et4?.,  R.  Co.,  79  Mich.  409^ 
knowledge  as  the  superior  himself  had.  44  N.  W-  1034,  19  A.  S.  R.  180,  7 

20.  See  supra,  par.  138,  195.  L.R.A.  623;  Stephens  v.  Hannibal,  etc., 

1.  See  supra,  par.  149,  185.  R.  Co.,  96  Mo.  207,  9  S.  W.  580,  9 

2.  Hlovd  V.  St.  Lfouis,  etc.,  R.  Co.,  A.  S.  R.  336;  Miller  v.  Missouri  Pac. 
58  Ark.  '66,  22  S.  W.  1089,  41  A.  S.  R.  Co.,  109  Mo.  350,  19  S.  W.  58,  32 
R.  85;  Rvan  v.  Los  Angeles  Ice,  etc.,  A.  S.  R.  673;  Hankins  v.  New  York, 
Storage  Co.,  112  Cal.  244,  44  Pac.  etc.,  R.  Co.,  142  N.  Y.  416,  37  N.  E. 
471,  32  L.R.A.  524;  Foley  v.  Califor-  466,  40  A.  S.  R.  616,  25  L.R.A.  396; 
nia  Horseshoe  Co.,  115  Cal.  184,  47  Wcllston  Coal  Co.  v.  Smith,  65  Ohio 
Pac.  42,  5G  A.  S.  R.  87;  Orman  v.  St.  70,  61  N.  E.  143,  87  A.  S.  R.  547, 
Mannix,  17  Colo.  564,  30  Pac.  1037,  55  L.R.A.  99;  Tucker  v.  Buffalo  Cotton 
31  A.  S.  R.  340,  17  L.R.A.  602;  Wa-  Mills,  76  S.  C.  539,  57  S.  E.  626,  121 
bash,  etc.,  R.  Co.  v.  Hawk,  121  111.  A.  S.  R.  057;  Illinois  Cent.  R.  Co.  v. 
259,  12  N.  E.  253,  2  A.  S.  R.  82;  Spence,  93  Tenn.  173,  23  S.  W.  211, 
Ubbv  V.  Scherman,  146  111.  540,  34  42  A.  S.  R.  907;  Louisville,  etc.,  R. 
N.  E.  801,  37  A.  S.  R.  191;  Metro-  Co.  v.  DiUard,  114  Tenn.  240,  86  S.  W. 
politan  West  Side  Elevated  R.  Co.  v.  313,  108  A.  S.  R.  894,  4  Ann.  Cas. 
Skola,  183  111.  454,  56  N.  E.  171,  75  1028,  m  L.R^V.  746;  Norfolk,  etc.,  R. 
A.  S.  R.  120;  Illinois  Steel  Co.  v.  Co.  v.  Thomas,  90  Va.  205,  17  S.  E. 
McFadden,  196  111.  344,  63  N.  E.  671,  884.  44  A.  S.  R.  906. 

89  A.  S.  R.  319;  Brazil  Block  Coal       Notes:   51   L.R.A.   590;   26  L.R.A. 
Co.  V.  Gaflfnev,  119  Ind.  455,  21  N.  E:    (N.S.)  637. 
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gives  the  order  and  the  servant  obeys  it,  and  is  injured  as  a  conse- 
quence thereof,  of  course,  the  master  is  liable.  If  the  order  is  given 
by  a  representative  of  the  master  who  occupies  towards  him  the  posi- 
tion of  vice  principal,  the  same  result  follows."  •  If  the  injured 
employee  was  youthful  and  inexperienced  a  plainer  case  is  presented ;  * 
and,  on  the  otiier  hand,  if  it  appears  that  he  was  experienced  and 
acting  largely  on  his  own  initiative,  the  liability  of  the  employer 
becomes  doubtful,  if  existent  at  all.^  Unless  the  higher  rank  of  the 
offending  servant  gave  him  the  right  of  controlling  the  injured  one, 
the  defense  of  common  employment  wall  prevail*  In  other  words, 
the  command  must  have  been  within  the  scope  of  the  superior's 
authority,  for  he  will  not  be  permitted  by  a  usurpation  of  power  to 
impose  liability  upon  his  employer,  or  mor^  accurately  speaking,  his 
principal.'  It  has  been  said :  "There  is  no  liability  on  the  part  of 
the  principal  as  to  matters  beyond  the  scope  of  the  autliority  of  the 
superior  servant.  In  order  that  the  master's  liability  may  be  estab- 
lished, it  must  be  shown  that  the  superior  servant  had  authority, 
either  express  or  implied  from  the  nature  of  his  functions  and  the 
regular  course  of  the  business,  to  do  the  act  or  give  the  order  alleged 
to  be  negligent.  Authority  to  conmait  acts  of  personal  violence 
amounting  to  battery  cannot  be  inferred.  Larger  powers  cannot  be 
imputed  to  an  agent  than  the  principal  himself  possesses."  • 

217.  Character  of  Act  as  Determinative  of  Liability. — Many  courts 
treat  the  superior  servant  rule  as  an  equivalent  of  the  rule  respect- 
ing nondelegable  duties,*  holding  that  the  employer's  liability  is  to 
be  determined  by  the  character  of  the  injurious  act,  whether  an  act 
of  service  or  an  attempted  performance  of  a  nondelegable  duty  of 

8.  Moore  v.  Dublin  Cotton  Mills,  127  erning  himself  according  to  his  own 

Ga.  609,  6G  S.  E.  839, 10L.R.A.(N.S.)  judgment    as    to    what    was    proper. 

772.  Southern  Indiana  R.  Co.  v.  Harrelly 

4.  Orman  v.  Mannix,  17  Colo.  564,  161  Ind.  689,  68  N.  E.  262,  63  LR.A, 
30  Pac.   1037,  31  A.   S.  R.   340,  17  460. 

L.R.A.  602;  Brazil  Block  Coal  Co.  v.  6.  Note:  61  LJl.A.  516. 

Gaffnev,  119  Ind.  455,  21  N.  E.  1102,  7.  Western  R.  Co.  v.  Milligan,  135 

12  A.S.  R.  422,  4  L.R.A.  850.  Ala.  205,  33  So.  438,  93  A.  S.  R.  31; 

But  the  mere  fact  that  a  servant,  Fisk  v.  Central  Pac.  R.  Co.,  72  Cal, 

injured  by  the  negligence  of  a  fellow  38, 13  Pac.  144,  1  A.  S.  R.  22;  Hilton, 

servant,  was  a  minor  does  not  make  etc.,  Lumber  Co.  v.  Ir.gram.  119  Ga. 

the  fellow  servant   a   vice   principal.  652,  46  S.  E.  895,  100  A.  S.  R.  204; 

Newbury  v.  Getchel,  etc.,  Lumber,  etc.,  Moore  v.  Dublin  Cotton  Mills,  127  Ga. 

Co.,  100  la.  441,  69  N.  W.  743,  62  A-  609,  56  S.  E,  839,  10  L.R.A.(N.S.) 

S.  R.  582.  772. 

5.  A  statute  making  the  master  lia«  Note:  51  L.R.A.  584. 

ble  for  injuries  received  by  an  em-  See  Principal  and  Agbnt. 

ployee  while  obeying  the  order  or  direc-  8.  Novelty  Theater  Co.  v.  Wliitcomb, 

tion  of  a  vice  prineipal  does  not  apply  47  Colo.  110, 106  Pac.  1012,  37  L.K.A. 

to  orders  which  are  as  broad  as  the  (N.S.)  514  (citing  Labatt  on  Master 

whole  service,  so  that  at  the  time  of  and  Servant,  pp.  1539,  1540). 

the  injury  the  person  injured  was  gov-  9.  See  supra^  par.  206  et  seq, 
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the  employer. *•  To  quote  from  a  recent  deeision:  "The  question 
at  last  in  each  case  is  whether  the  person  charged  as  vice  principal 
was  performing  towards  the  injured  servant  a  duty  which  the  master 
owed  to  that  sen^ant,  and  which  the  servant  had  a  right  to  expwt 
would  be  discharged  by  the  master,  and  which  the  master  could  not 
avoid  or  shirk  by  placing  the  responsibility  upon  another  person."  ^^ 
It  is  not  to  be  doubted  that  the  employer  is  liable  for  injuries  caused 
by  the  act  of  his  representative  in  an  attempted  discharge  of  one  of 
the  employer's  absolute  duties ;  **  but  these  courts  hold  that  the 

10.  Novelty  Theater  Co.  v.  Whit-  Co.,  50  Wash.  586,  97  Pac.  737,  20 
comb,  47  Colo.  110,  106  Pac.  1012,  L.R.A.(N.S.)  434  and  note;  Jackson 
37  L.R.A.(N.S.)  514;  McElligott  v.  v.  Norfolk,  etc.,  R.  Co.,  43  W.  Va. 
Randolph,  61  Conn.  157,  22  Atl.  1094,  380,  27  S.  E.  278,  31  S.  E.  258,  46 
29  A.  S.  R.  181;  New  Pittsburgh  Coal,  L.R.A.  337;  Dwyer  v.  American  Exp. 
etc.,  Co.  V.  Peterson,  136  Ind.  398,  35  Co.,  82  Wis.  307,  52  N.  W.  304.  33 
N.  E.  7,  43  A.  S.  R.  327;  Newbnrv  A.  S.  R.  44;  Wiskie  v.  Montello  Gran- 
V.  Getchel,  etc..  Lumber,  etc.,  Co.,  100  ite  Co.,  Ill  Wis.  443,  87  N.  W.  461, 
la.  441,  69  N.  W.  743,  62  A.  S.  R.  87  A.  S.  R.  885;  Gereg  v.  Milwaukee 
,  582;  Harrison  v.  Detroit,  etc.,  R.  Co.,  Gas  Light  Co.,  128  Wis.  35,  107  N.  W. 
79  Mich.  409,  44  N.  W.  1034,  19  A.  289,  7  L.R.A. (N.S.)  367. 
S.  R.  180,  7  L.R.A.  623;  Lindvall  v.  Notes:  75  A.  S.  R.  587,  589;  54 
Woods,  41  Minn.  212,  42  N.  W.  1020,  L.R.A.  37;  30  L.R.A.(N.S.)  51;  52 
4  L.R.A.  793;  Pasco  v.  MinneapoUs  L.RJl.(N.S.)  1082;  21  Ann.  Cas.  772. 
Steel,  etc.,  Co.,  105  Minn.  132,  117  This  rule  has  been  applied  under  a 
N.  W.  479,  18  L.R.A.(N.S.)  153;  Fo-  statute  imposing  liability  upon  the 
garty  v.  St.  Louis  Transfer  Co.,  180  master  for  the  death  of  his  servant 
Mo.  490,  79  S.  W.  664,  1  Ann.  Cas.  where  the  injury  is  caused  "by  reason 
136  and  note;  Hilton  v.  Fitchburg  R.  of  the  negligence  of  any  person  in  the 
Co.,  73  N.  H.  116,  59  Atl.  625,  68  service  of  the  employer,  intrusted  with 
L.R.A.  428;  Crispin  v.  Babbitt,  81  N.  and  exercising  superintendence,  whose 
Y.  516,  37  Am.  Rep.  521;  Hussey  v.  sole  or  principal  duty  is  that  of  super- 
Coger,  112  N.  Y.  614,  20  N.  E.  556,  intcndence."  Gallagher  v.  Newman, 
8  A.  S.  R.  787,  3  L.R.A.  559;  Madi-  190  N.  Y.  444,  83  N.  E.  480, 16  L.R.A. 
gan  V.  Oceanic  Steam  Nav.  Co.,  178  (N.S.)  146  and  note.  But  see  South- 
N.  Y.  242,  70  N.  E.  785,  102  A.  S.  R.  cfm  Pac.  Co.  v.  .Schoer,  114  Fed.  466, 
495;  Ell  V.  Northern  Pac.  R.  Co.,  1  52  C.  C.  A.  268,  57  L.R.A.  707.  As 
N.  D.  336,  48  N.  W.  222,  26  A.  S.  R.  to  assault  by  coemplovee,  see  infra, 
621,  12  L.R.A.  97;  Wellston  Coal  Co.   par.  263. 

V.  Smith,  65  Ohio  St.  70,  61  N.  E.  But  it  is  impossible,  as  the  authori- 
143,  87  A.  S.  R.  547,  55  L.R.A.  99;  ties  stand,  to  say  that  the  conceptions 
Mast  V.  Kern,  34  Ore.  247,  54  Pac.  of  general  agency  and  nondelegability 
950,  75  A.  S.  R.  580 ;  Ross  v.  Walker,  of  duties  can  be  treated  as  interehange- 
139  Pa.  St.  42,  21  Atl.  157,  159,  23  able  tests  of  vice  principalship.  61 
A.  S.  R.  160;  Morgridge  v.  Provi-  L.'R.A.  563  note, 
dence  Telephone  Co.,  20  R.  I.  386,  39  11.  Moore  v.  Dublin  Cotton  Mills, 
Atl.  328,  78  A.  S.  R.  879 ;  Jenkins  127  Ga.  609,  56  S.  E.  839,  10  L.R.A. 
V.  Richmond,  etc.,  R.   Co.,  39   S.   C.    (N.S.)  772. 

507,  18  S.  E.  182,  39  A.  S.  R.  750 ;  12.  Georsria  Pac.  R.  Co.  v.  Davis,  02 
Galveston,  etc.,  R.  Co.  v.  Smith,  76  Ala.  300,  9  So.  262,  25  A.  S.  R.  47; 
Tex.  611,  13  S.  W.  562,  18  A.  S.  R.  Alabama,  etc.,  R.  Co.  v.  Vail,  142  Ala. 
78;  Merrill  v.  Oregon  Short  Line  R.  134,  38  So.  124,  110  A.  S.  R.  23; 
Co.,  29  Utah  264,  81  Pac.  85,  llO  A.  Elledge  v.  National  City,  etc.,  R.  Co., 
S.  R.  695;  Tills  v.  Great  Northern  R.    100  Cal.  282,  34  Pac.  720,  852,  38  A. 
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employer  is  not  responsible  in  any  other  case.**    If  the  act  causing 

the  injury  is  committed  while  the  employee,  however  high  his  grade 
may  be  in  other  matters,  is  merely  carrying  out  the  details  of  the 
work,  he  is,  in  respect  to  that  act,  only  a  fellow  servant,  for  whose 
negligence  the  master  is  not  Uable  to  other  servants.**  Within  this 
principle  the  employer  is  exempt  from  liability,  it  is  said,  for  all 

S.  R.  290;  Colorado  Midland  R.  Co.  409,  82  S.  W.  487,  3  Ann.  Cas.  916, 
V.  Naylon,  17  Colo.  501,  30  Pac.  249,  67  L.R.A.  340;  LouisviHe,  etc.,  R.  Co. 
31  A.  S.  R.  335 ;  Novelty  Theater  Co.  v.  Dillard,  114  Tenn.  240, 86  S.  W.  313, 
V.  Whitcomb,  47  Colo.  110,  106  Pac.  108  A.  S.  R.  894,  4  Ann.  Cas.  1028, 
1012,  37  L.R.A.(N.S.)  514;  KeDy  v.  69  L.R.A.  746;  Lipscomb  v.  Houston, 
New  Haven  Steamboat  Co.,  74  Conn,  etc.,  R.  Co.,  95  Tex.  5,  64  S.  W.  923, 
343,  50  Atl.  871,  92  A.  S.  R.  220,  57  93  A.  S.  R.  804,  55  L.R.A.  869;  Hayes 
L.R.A.  494;  Cheeney  v.  Ocean  Steam-  v.  Colchester  Mills,  69  Vt.  1,  37  Atl. 
ship  Co.,  92  Ga.  726,  19  S.  E.  33,  44  269,  60  A.  S.  R.  915;  Norfolk,  etc., 
A.  S.  R.  113;  Moore  v.  Dublin  Cotton  R.  Co.  v.  Houehins,  95  Va.  398,  28 
Mills,  127  Ga.  609,  56  S.  E.  839,  10  S.  E.  578,  64  A.  S.  R.  791,  46  L.R.A. 
L.R.A. (N.S.)  772;  Chicago,  etc.,  R.  Co.  359;  Lane  v.  Bauserman,  103  Va.  146, 
V.  Kneirim,  152  lU.  458,  39  N.  E.  324,  48  S.  E.  857,  106  A.  S.  R.  872;  Low 
43  A.  S.  R.  259;  Metropolitan  West  Moor  Iron  Co.  v.  La  Bianca,  106  Va. 
Side  Elevated  R.  Co.  v.  Skola,  183  111.  83,  55  S.  E.  532,  9  Ann.  Cas.  1177; 
454,  56  N.  E.  171,  75  A.  S.  R.  120;  Sroufe  v.  Moran  Bros.  Co.,  28  Wash.' 
Illinois  Southern  R.  Co.  v.  Marshall,  381,  68  Pac.  896,  92  A.  S.  R.  847, 
210  III.  562,  71  N.  E.  597,  66  L.R.A.  58  L.R.A.  313;  Daniel  v.  Chesapeake, 
297;  Newbury  v.  Getchel,  etc.,  Lum-  etc.,  R.  Co.,  36  W.  Va.  397,  15  S.  E. 
ber,  etc.,  Co.,  100  la.  441,  69  N.  W.  162,  32  A.  S.  R.  870,  16  L.R.A.  383; 
743,  62  A.  S.  R.  582;  Harrison  v.  Jackson  v.  Norfolk,  etc.,  R.  Co.,  43 
Detroit,  etc.,  R.  Co.,  79  Mich.  409,  44  W.  Va.  380,  27  S.  E.  278,  31  S.  E. 
N.  W.  1034,  19  A.  S.  R.  180,  7  L.R.A.  268,  46  L.R.A.  337;  Dwyer  v.  Ameri- 
623;  Rick  v.  Saginaw  Bay  Towing  Co.,  can  Exp.  Co.,  82  Wis.  307,  52  N.  W. 
132  Mich.  237,  93  N.  W.  632,  102  A.  304,  33  A.  S.  R.  44. 
S.  R.  422;  Liidvall  v.  Woods,  41  Minn.  Notes:  36  Am.  Dec.  289;  75  A.  S. 
212,  42  N.  W.  1020,  4  L.R.A.  793;  R.  586,  602,  604;  51  KR.A.  588. 
Dayharsh  v.  Hannibal,  etc.,  B.  Co.,  103  IS.  Daves  v.  Southern  Pac.  Co.,  98 
Mo.  570,  16  S.  W.  554,  23  A.  S.  R.  Cal.  19,  32  Pac.  708,  35  A.  S.  R.  133; 
900;  Enright  v.  Ofiver,  69  N.  J.  L.  Baier  v.  Selke,  211  111.  612,  71  N.  E. 
357,  55  Atl.  277,  101  A.  S.  R.  710;  1074,  103  A.  S.  R.  208;  Thacker  v. 
Flike  V.  Boston,  etc.,  R.  Co.,  53  N.  Y.  Chicago,  etc.,  R.  Co.,  159  Ind.  82,  64 
549,  13  Am.  Rep.  545;  Hankins  v.  N.  E.  605,  59  L.R. A.  792 ;  Ell  v.  North- 
New  York,  etc.,  R.  Co.,  142  N.  Y.  416,  em  Pac.  R.  Co.,  1  N.  D.  336,  48  N.  W. 
37  N.  E.  466,  40  A.  S.  R.  616,  25  222,  26  A.  S.  R.  621,  12  L.R.A.  97 
L.R.A.  396 ;  Madigan  v.  Oceanic  Steam  and  note. 

Nav.  Co.,  178  N.  Y.  242,  70  N.  E.  785,  Notes:  2  L.R.A.  192;  51  L.R.A.  593; 

102  A.  S.  R.  495;  Mast  v.  Kern,  34  21  Ann.  Cas.  771. 

Ore.  247,  64  Pac.  950,  75  A.  S.  R.  14.  Baier  v.  Selke,  211  IH.  612,  71 

580;  Ross  v.  Walker,  139  Pa.  St.  42,  N.  E.  1074, 103  A.  S.  R.  208;  Kimraer 

21  Atl.  157,  159,  23  A.  S.  R.  160;  v.  Weber,  151  N.  Y.  417,  45  N.  E. 

Pullman  Palace  Car  Co.  v.  Gavin,  93  860,  56  A.  S.  R.  630;  Shank  v.  Edi- 

Tenn.  53,  23  S.  W.  70,  42  A.  S.  R.  son  Electric  Illuminating  Co.,  225  Pa. 

902,  21  L.R.A.  298;  Illinois  Cent.  R.  St.  393,  74  Atl.  210,  17  Ann.  Cas.  465 

Co.  V.  Spence,  93  Tenn.  173,  23  S.  W.  and  note,  30  L.RJ\..(N.S.)  46. 

211,  42  A.  S.  R.  907;  Alabama  Great  Notes:   76  A.   S.  R.  604,   605;   30 

Southern  R.  Co.  v,  Baldwin,  113  Tenn.  L.R.A.{N.S.)  51. 
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such  acts  as  relate  to  the  common  employment  and  are  on  a  level  with 
the  acts  of  the  injured  employee.**  In  direct  conflict  with  this  view, 
the  courts  of  some  states  hold  the  master  liable  to  a  servant  who  sus- 
tains personal  injuries  through  the  act  of  a  servant  of  any  grade 
superior  to  that  of  tlie  servant  injured,  irrespective  of  the  character 
of  the  work  in  the  performance  of  which  the  act  occurs.**  In  other 
words,  if  one  who  occupies  the  place  of  a  master  undertakes  to  per- 
form an  act,  it  is  the  act  of  the  master  for  which  he  is  liable,  and 
his  representative  is  not  transformed  into  a  fellow  servant  merely 
because  he  a^umed  to  do  a  thing  that  might  have  been  done  by  a 
fellow  servant.*^ 

218.  Power  of  Control  or  Superintendence  as  Factor. — ^The  ele- 
ment that  must  be  considered  primarily  in  determining  the  liability 
of  the  employer  for  the  acts  of  his  superior  servant  is  the  nature 
and  character  of  the  power  of  control,  direction,  and  superintendence, 
with  which  the  employer  has  clothed  the  actor.*^  While  it  fre- 
quently has  been  asserted  that  an  employee  does  not  lose  his  char- 
acter of  fellow  servant  merely  by  reason  of  the  fact  that  he  is  given 
authority  to  control  or  direct  another  employee  in  tlie  doing  of  the 
work,**  an  increasingly  large  number  of  cases  emphasize  this  fact 

16.  Westinghouse  v.  Callaghan,  155  L.R.A.  340;  Brown  v.  People's  Gas- 
Fed.  397,  83  C.  C.  A.  669,  19  L.R.A.  light  Co.,  81  Vt.  477,  71  Atl.  204,  22 
(N.S.)  361;  Novelty  Theater  Co.  v.  L.ft.A.(N.S.)  738;  Sroufe  v.  Moran 
Whitcomb,  47  Colo.  ilO,  106  Pac.  1012,  Bros.  Co.,  28  Wash.  381,  68  Pac.  896, 
37  L.R.A.(N.S.)  514;  Kelly  v.  New  92  A.  S.  R.  847,  58  L.RJV.  313;  Jack- 
Haven  Steamboat  Co.,  74  Conn.  343,  son  v.  Norfolk,  etc.,  R.  Co.,  43  W. 
50  Ati.  871,  92  A.  S.  R.  220,  57  L.R.A.  Va.  380,  27  S.  E,  278,  31  S.  E.  258, 
494;   Fogarty  v.   St.  Louis   Transfer  46  LJl.A.  337. 

Co.,  180  Mo.  490,  79  S.  W.  664,  1  Ann.  Notes:  51  UR.A.  594;  21  Ann.  Cas. 

Cas.  136;  Knutter  v.  New  York,  etc.,  772   (bridge  construction). 

Tel.  Co.,  67  N.  J.  L.  646,  52  Atl.  565,  Whether  the  offender  acted  in   his 

68  L.R.A.  808;  Hussey  v.  Coger,  112  capacity  of  fellow  servant  or  vice  prin- 

N.  Y.  614,  20  N.  E.  556,  8  A.  S.  R.  cipal  h'as  been  held  to  be  a  question 

787^  3  L.R.A.  559 ;   Ell  v.  Northern  for  the  jury  under  proper  instructions. 

Pac.  R.  Co.,  1  N.  D.  336,  48  N.  W.  Note :  Ann.  Cas.  1912D  76. 

222,  26  A.  S.  R.  621,  12  L.R.A.  97;  16.  Berea   Stone  Co,  v.  Kraft,  31 

Berea  Stone  Co.  v.  Kraft,  31  Ohio  St.  Ohio  St.  287,  27  Am.  Rep,  510 ;  Dow- 

287,  27  Am.  Rep.  510 ;  Mast  v.  Kem,  ney  v.  Gemini  Miu.  Co.,  24  Utah  431, 

34  Ore.  247,  54  Pac.  950,  75  A.  S.  R.  68  Pac.  414,  91  A.  S.  R.  798;  Dwyer  v. 

580 ;  Green  way  v.  Conroy,  160  Pa.  St.  American  Exp.  Co.,  82  Wis.  307,  52 

185,  28  Atl.  692,  40  A.   S.  R.  715;  N,  W,  304,  33  A.  S,  R.  44. 

Morgridge    v.    Providence    Telephone  Notes:  75  A.  S.  R.  586;  51  L.R.A. 

Co.,  20  R.  L  386,  39  Atl.  328,  78  A.  597;  20  L.R.A.(N.S.)  440;  52  L.R.A. 

S.  R.  879;  Louisville,  etc.,  R.  Co.  v.  (N.S.)  1082. 

Martin,  87  Tenn.  398,  10  S.  W.  772,  17.  Sullivan  v.  Wood,  43  Wash.  259, 

3  L.R.A.  282;  Gann  v.  Nashville,  etc.,  86  Pae.  629,  117  A.  S.  R.  1047. 

R.  Co.,  101  Tenn.  380,  47  S,  W.  493,  18.  As    to    inference    of    superior 

70  A.  S.  R.  687;  Alabama  Great  South-  knowledge  from  fact  of  control,  see 

ern  R.  Co.  v.  Baldwin,  113  Tenn.  409,  supra,  par,  215. 

82  S.  W.  487,  3  Ann.  Cas.  916,  67  19.  Fones  v.  Phillips,  39  Atk.   17, 
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or  declare  in  terms  that  where  the  employer  confers  on  another  power 
to  control,  direct  and  superintend  the  persons  who  are  engaged  in 
the  business,  the  director  or  superintendent,  or  whatever  he  may  be 
termed,  becomes  the  employer's  representative  for  whose  acts  and 
omissions  the  employer  is  accountable.  He  is  not  a  fellow  servant 
within  the  fellow  sersant  doctrine.*^  Indeed  in  some  jurisdictions 
it  has  been  declared  by  statute  that  a  sen-ant  or  employee,  who  has 
the  authority  to  direct  any  other  employee  in  the  performance  of 
any  duty  of  such  employee,  is  a  vice  principal,  and  not  a  fellow 
servant.*  From  the  first,  however,  much  discussion  has  centered  about 
the  quantum  of  authority  necessary  to  elevate  the  recipient  from  mere 
fellow  service  to  vice  principalship.  The  courts  have  very  generally 
approved  the  proposition  that  when  a  master  places  the  entire  charge 

43  Am.  Rep.  264;   Moore  v.  Dublin  1034,  19  A.  S.  R.  180,  7  L.R.A.  623; 

Cotton  Milhs,  127  Ga.  600,  56  S.  E.  Pasco  v.  Minneapolis  Steel,  etc.,  Co., 

839,   10   L.R.A.(N.S.)    772;    Norfolk,  105  Minn.   132,   117  N.   W.   479,  18 

etc.,  R.   Co.  V.  Hoover,  79  Md.  253,  L.R.A.(N.S.)  153  and  note;  Hirsch  v. 

29  Atl.  994,  47  A.  S.  R.  392,  25  L.R.A.  Bayne,  112  Minn.  68,  127  N.  W.  389, 

710;  Johnson  v.  Boston  Tow-Boat  Co.,  21  Ann.  Cas.  761;  Dowling  v.  Allen, 

135    Mass.    209,    46    Am.    Rep.    458;  74  Mo.  13,  41  Am!  Rep.  298;  Miller 

Sehroeder  v.  Flint,  etc.,  R.  Co.,  103  v.  Missouri  Pac.  R.  Co.,  109  Mo.  350, 

Mic*.  213,  61  N,  W.  663,  50  A.  S.  R.  19  S.  W.  58,  32  A.  S.  R.  673;  Grattis 

354,  29  L.R.A.  321;  Avikainen  v.  Bal-  v.  Kansas  Crty,  etc.,  R.  Co.,  153  Mo. 

tic  Min.  Co.,  160  Mich.  375, 125  N.  W.  380,  55  S.  W.  108,  77  A.  S.  R.  721, 

545,  136  A.  S.  R.  443:   Sehroeder  v.  48  L.R.A.  399;  Dobbin  v.  Richmond, 

Chicago,  et<!.,  R.  Co.,  108  Mo.  322,  18  etc.,  R.   Co.,  81  N.   C.   446,  31  Am. 

S.  W.  1094.  18  L.R.A.  827;  Ricker  v.  Rep.  512;  Kirk  v.' Atlanta,  etc.,  Air 

Central  R.  Co.,  73  N.  J.  L.  751,  64  xltl.  Line  R.  Co.,  94  N.  C.  625,  55  Am.  Rep. 

1068,  9  Ann.  Cas.  785,  7  L.R.A.(N.S.)  621;  Mason  v.  Richmond,  etc.,  R.  Co., 

650:  Keenan  t.  New  York,  etc.,  R.  Co.,  Ill  N.  C.  482,  16  S.  E.  698,  32  A. 

145  N.  Y.  190,  39  N.  E.  711,  45  A.  S.  R.  814,  18  L.R.A.  845;  Kelly  Island 

S.  R.  604;  Hayes  v.  Colchester  Mills,  Lime,  etc.,  Co.  v.   Pachuta,  69   Ohio 

69  Vt.  1,  37  Atl.  269,  60  A.   S.  R.  St.  4G2,  69  N.  E.  988,  100  A.  S.  R. 

915;  Norfolk,  etc.,  R.  Co.  v.  Ilonchins,  706;   Jones  v.   Old  Dominion   Cotton 

95  Va.  308,  28  S.  E.  578,  64  A.  S.  R.  Mills,   82   Va.  140,   3  A.   S.   R.   92; 

791,  46  L.R.A.  359.  Madden  v.   Chesapeake,  etc.,  R.   Co», 

Note:  51  L.R.A.  517.  28   W.   Va.   610,  57   Am.   Rep.   695; 

20.  Cliicago,  etc.,  R.  Co.  v.  RosSj  Daniel  v.  Chesapeake,  etc.,  R.  Co.,  36 
112  U.  S.  377,  5  S.  Ct.  184,  28  U.  S.  W.  Va.  397,  15  S.  E.  162,  32  A.  S. 
(L.  ed.)  787;  Canadian  Pac.  R.  Co.  v.  R.  870,  16  L.R.A.  383;  Massy  v.  Mil- 
Johnston,  61  Fed.  738,  26  U.  S.  App.  waukee  Electric  R.,  etc.,  Co.,  143  Wis. 
85,  9  C.  C.  A.  587,  25  L.R.A.  470;  220,  126  N.  W.  544, 139  A.  S.  R.  1096, 
Bk>yd  V.  St.  Louis,  etc.,  R.  Co.,  58  40  L.R.A.  (N.S.)  814. 
Ark.  66,  22  S.  W.  1089,  41  A.  S.  R.  Notes:  75  A.  S.  R.  611;  12  L.R.A. 
85 ;  Tavlor  v.  Georgia  Marble  Co.,  99  97 ;  51  L.R. A.  540,  585,  591 ;  40  L.R.A. 
Ga.  512,  27  S.  E.  768,  59  A.  S.  R.  (N.S.)  92U. 

238;  Wabash,  etc.,  R.  Co.  v.  Hawk,  1.  Texas,  etc.,  R.  Co.  v.  Carlin,  111 

121  111.  259,  12  N.  E.  253,  2  A.  S.  R.  Fed.  777,  49  C.  C.  A.  605,  60  L.R,A. 

82;   Mattise  v.   Consumers'  Ice  Mfg.  462;  Richey  v.  Cleveland,  etc.,  R.  Co., 

Co.,  46  La.  Ann.  15.35,  16  So.  400,  176  Ind.  542,  96  N.  E,  694,  47  L.R.A. 

49  A.  S.  R.  356;  Harrison  v.  Detroit,  (N.S.)  121. 
etc.,  R.  Co.,  79  Mich.  409,  44  N.  W. 
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of  his  business  wholly  in  the  hands  of  an  agent,  exercising  no  discre- 
tion and  no  oversight,  the  neglect  of  the  agent  in  exercising  ordi- 
nary care  in  the  business  of  the  master  is  a  breach  of  duty  for  which 
the  master  is  liable.*  A  corporation  is  thus  held  to  be  responsible 
for  the  acts  or  omissions  of  its  general  manager  or  superintendent.' 
Where  a  person  has  the  whole  charge  of  the  erection  and  construction 
of  a  building,  and  exercises  full  control  over  it  in  the  place  of  his 
employer,  it  is  held  that  the  negligence  of  such  person  is  the  negli- 
gence of  the  employer,  who  is  liable  therefor.^  It  unquestionably 
is  true,  as  has  been  held,  that  a  person  is  a  vice  principal,  and  not  a 
fellow  servant,  when  he  is  selected  to  superintend  work  which  is 
dangerous  without  such  supervision,  and  without  the  selection  of 
proper  appliances,  and  the  pei'sons  whom  he  is  to  superintend  have 
not,  without  his  supervision,  the  mechanical  knowledge  requisite 
for  the  selection  of  such  materials  and  the  safe  performance  of  the 
work.** 

219.  Control  of  Branch  or  Department  of  Business. — ^There  are 
numerous  decisions  of  courts  of  high  standing  to  the  effect  that  an 
employee  to  whom  the  employer  has  intrusted  the  entire  manage- 
ment and  supervision  of  a  distinct  and  sepai*ate  department  of  a  busi- 
ness is  a  vice  principal.  The  control  of  a  single  important  branch  of 
an  extensive  and  complicated  business,  notably  that  of  transportation, 
often  involves  the  management  of  what  is  virtually  a  separate  indus- 
trial concern,  and  implies  that  the  controlling  agent  is  left  as  com- 
pletely to  the  exercise  of  his  own  discretion  as  if  he  were  actually 
conducting  an  entire  concern  of  a  similar  description  for  an  inde- 
pendent proprietor.  Such  an  agent,  so  far  as  the  ma^ter^s  liability 
is  concerned,  is  on  the  same  footing  as  the  general  manager,  which 
to  all  intents  and  purposes  he  is.*    Many  courts  have  refused  to  go 

2.  Alabama  Great  Southern  R.  Co.  Decisions  to  the  contrarv  are  not 

V.  Vail,  142  Ala,  134,  38  So.  124,  110  lacking,  however.    52  L.R.A^  564  note. 

A.  S.  R.  23;  Harrison  v.  Detroit,  etc.,  3.  Baltimore,  etc.,  R.  Co.  v.  Baugh, 

R.  Co.,  79  Mich.  409,  44  N.  W.  1034,  149  U.  S.  368,  13  S.  Ct.  914,  37  U.  S. 

19  A.  S.  R.  180,  7  L.R.A.  623;  Malone  (L.  ed.)  772;  Krogg  v.  Atlanta,  etc., 

v.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep.  R.   Co.,  77   Ga.  202,  4  A.   S.  R.  79; 

573;  Mullan  v.  Philadelphia,  etc.,  Mail  Prazier  v.  Pennsylvania  R.  Co.,  38  Pa. 

Steamship  Co.,  78  Pa.  St.  25,  21  Am.  St.  104,  80  Am."^  Dec.  467 ;  Patterson 

Rep.  2;  I^wis  v.  Seifert,  116  Pa.  St.  v.  Pittsburgh,  etc.,  R.  Co.,  76  Pa.  St. 

628,  11  Atl.  514,  2  A.  S.  R.  631;  John-  389,  18  Am.  Rep.  412. 

son  v.  Union  Pac.  Coal  Co.,  28  Utah  Note:  51  L.R.A.  559,  560. 

46,  76  Pac.  1089,  67  L.R.A.  506;  Mc-  4.  Slater  v.  Chapman,  67  Mich.  523, 

Millan  v.  North  Star  Mining  Co.,  32  35  N.  W.  106,  11  A.  S.  R.  593. 

Wash.  579,  73  Pac.  685,  98  A.  S.  R.  5.  MeElligott  v.  Randolph,  61  Conn. 

908;    Hamann   v.    Milwaukee    Bridge  157,  22  Atl.  1094,  29  A.  S.  R.  181. 

Co.,  127  Wis.  550,  106  N.  W.  1081,  As  to  the  element  of  superior  knowl- 

7  Ann.  Cas.  458.  edge,  see  suprn,  par.  215. 

Notes:  75  A.   S.  R.   603,  626;   61  6.  Kane  v.  Erie  R.  Co.,  133  Fed. 

L.R.A.  559,  566.  681,  67  C.  C.  A.  653,  68  L.R.A.  788; 
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farther  than  this,  asserting  that  to  constitute  one  a  vice  principal 
he  must  have  been  placed  in  control  of  either  the  entire  business  of 
ibe  employer  or  of  a  distinct  branch  or  department,  in  case  the  busi- 
ness is  one  that  is  severable  into  departments.^  While  in  respect 
of  officers  of  less  dignity  than  depai-tment  heads  the  cases  are  quite 
irreconcilable,^  it  may  be  safely  said  that  there  is  a  strong  tendency 
on  the  part  of  the  courts  to  get  away  from  the  rule  which  characterizes 
all  those  clothed  with  partial  authority  only  as  fellow  servants.* 

220.  Foreman  or  Bosses  and  Laborers;  Captains  and  Crews. — ^In 
many  instances  it  has  been  held  that  an  employer  is  not  liable  for 
the  acts  or  omissions  of  a  foreman  or  boss  of  a  g^ng  of  laborers.^^ 

St.  Louis,  etc.,  R.  Co.  v.  Haist,  71  Ark.  v.  Mctcalf,  107  N.  Y.  211,  13  N.  E. 

258,  72  S.  W.  893>  100  A.  S.  R.  G5;  796,  1  A.  S.  R.  807;  Bushby  v.  New 

Choctaw,  etc.,  R.  Co.  v.  Jones,  77  Ark.  York,  etc.,  R.  Co.,  107  N.  Y.  374,  14 

367,  92  S.  W.  244,  7  Ann.  Cas.  430,  N.  E.  407,  1  A.  S.  R.  844;  Dobbin  v. 

4    L.R.A.(N.S.)     837;     Ingerman    v.  Richmond,  etc,  R.  Co.,  81  N.  C.  44G, 

Moore,  90  Cal.  410,  27  Pac.  306,  25  31  Am.  Rep.  512;  MuUan  v.  Phila- 

A,  S.  R.  138;  Denver,  etc.,  R.  Co.  v.  delphia,  etc.,  Mail  Steamship  Co.,  78 

Driscoll,  12  Colo.  520,  21  Pac.  708,  13  Pa.    St.   25,  21   Am.   Rep.   2;   Lewis 

A-  S.  R,  243;  Moore  v.  Dublin  Cotton  v.   Seifert,   116  Pa.   St.   628,  11  Atl. 

Mills,  127  Ga.  609,  56  S.  E.  839,  10  514,  2  A.  S.  R.  631;  Spancake  v.  Phila- 

L.R.A.(N.S.)    772;    Libby    v.    Scher-  delphia,  etc.,  R.  Co.,  148  Pa.  St.  184. 

man,  146  111.  540,  34  N.  E.  801,  37  23  Atl.  1006,  33  A.  S.  R.  821;  John- 

A.  S.  R.  191;  Norton  v.  Nadebok,  190  son  v.  Union  Pac.  Coal  Co.,  28  Utah 

111.  595,  60  N.  E.  843,  54  L.R.A.  842;  46,  76  Pac.  1089,  67  L.R.A.  506;  Mad- 

Dlinois  Southern  R.  Co.  v.  Marshall,  den  v.  Chesapeake,  etc.,  R.  Co.,  28  W. 

210  lU.  562,  71  N.  E.  597,  66  L.R.A.  Va.  610,  57  Am.  Rep.  695;  Flannegan 

297;  Taylor  v.  Evansville,  etc.,  R.  Co.,  v.  Chesapeake,  etc.,  R.  Co.,  40  W.  Va. 

121  Ind.  124,  22  N.  E.  876,  16  A.  S.  436,  21  S.  E.  1028,  52  A.  S.  R.  896; 

R.   372,  6  L.R.A.  584;   Beresford  v.  Johnson  v.  A^land  First  Nat.  Bank, 

American    Coal   Co.,  124   la.   34,   98  79  Wis.  414,  48  N.  W.  712,  24  A.  S. 

N.  W.  902,  70  L.R.A.  256;  Meier  v.  R.  722;  McMabon  v.  Ida  Mining  Co., 

Way,  136  la.  302,  111  N.   W.  420,  95  Wis.  308,  70  N.  W.  478,  60  A.  S. 

125  A.  S.  R.  254;  LouisvUle,  etc.,  R.  R.  117. 

Co.  V.  Brooks,  83  Ky.  129,  4  A.  S.  R.  Notes:   75   A.    S.   R.   603,   624;   2 

135;   Faren  v.   Sellers,   39   La.   Ann.  L.R.A.  192;  51  L.R.A.  572;  30  L.R.A. 

1011,  3  So.  363,  4  A.  S.  R.  256;  Mat-  (N.S.)  49;  21  Ann.  Cas.  771. 

tise  V,  Consumers'  Ice  Mfg.  Co.,  46  As  to  who  are  heads  of  departments. 

La.  Ann.  1535,  16  So.  400,  49  A.  S.  51  L.R.A.  577,  583  note. 

R.  356 ;  Ryan   v.   Bagaley,  50  Mich.  7.  DiU  v.  Marmon,  164  Ind.  507,  73 

179,  15  N.  W.  72,  45  Am.  Rep.  35;  N.  E.  67,  69  L.R.A.  163;  Kirk  v.  At- 

Hunn  V.  Michigan   Cent.  R.  Co.,  78  lanta,  etc.,  Air  Line  R.  Co.,  94  N.  C. 

Mich.  513,  44  N.  W.  502,  7  L.R.A.  625,  55  Am.  Rep.  621;  Lewis  v.  Sei- 

500;  Harrison  v.  Detroit,  etc.,  R.  Co.,  fert,  116  Pa.  St.  628,  11  Atl.  514,  2 

79  Mich.  409,  44  N.  W.  1034,  19  A.  A.  S.  R.  631 ;  Prevost  v.  Citizens'  Ice, 

S,  R.  180,  7  L.R.A.  623;   Brown  v.  etc.,  Co.,  185  Pa.  St.  617,  40  Atl.  88, 

Gilchrist,  80  Mich.  56,  45  N.  W.  82,  64  A.  S.  R.  659. 

20  A.  S.  R.  496 ;  Palmer  v.  Michigan  Note :  75  A.  S.  R.  635. 

Cent.  R.  Co.,  93  Mich.  363,  53  N.  W.  8.  Note:  51  L.R.A.  540. 

397,  32  A.  S.  R.  507,  17  L.R.A.  636;  9.  Anderson  v.  Bennett,  16  Ore.  515, 

Bell  V.  Rocheford,  78  Neb.  304,  110  19  Pac.  765,  8  A.  S.  R.  311. 

N.  W.  646,  126  A.  S.  R.  595;  Scarff  10.  Brown  v.  Sennett,  68  CaL  225, 
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For  example,  it  has  been  held  that  the  foreman  of  a  gang  of  men 
laying  a  pipe  in  a  trench  is  a  fellow  servant  of  the  laborers  in  making 
use  of  the  timbers  provided  by  the  master  for  shoring  the  sides  of 
the  trench  when  necessary,  to  protect  them  from  falling,  and  accord- 
ingly that  the  master  is  not  liable  for  injury  to  a  laborer  through  a 
caving  in  of  the  earth  upon  him  because  of  the  foreman's  failure 
to  shore  it.**  Likewise,  it  has  been  held  that  an  employer  is  not  liable, 
for  injury  to  an  employee  by  reason  of  a  failure  of  his  foreman  to 
keep  cleaned  and  oiled  an  automatic  stop  designed  to  prevent  the 
trolley  from  running  off  the  end  of  the  track  of  a  traveler  used  to 
convey  metal  plates  from  one  place  to  another  in  the  shop,  because  of 
which  the  stop  fails  to  work  and  the  trolley  falls  upon  the  employee.** 
But  by  many  decisions  a  foreman  of  a  gang  of  m«n,  vested  with 
the  control  and  supervisicHi  of  a  particular  work  to  be  done,  and  with 
power  to  superintend,  direct,  command,  and  control  the  men  under 
him  in  tlieir  work,  is  declared  to  represent  the  employer,  and  to  be 
Lis  vice  principal.**     Under  statutes  requiring  the  employment  of 

9  Pae.  74,  68  Am.  Rep.  8;  New  Pitts-  man,  103  Va.  146,  48  S.  E.  857,  106 
burgh  Coal,  etc.,  Co.  v.  Peterson,  i::;6  A.  S.  R.  872;  Tills  v.  Great  Northern 
Ind.  398,  35  N.  E.  7,  43  A.  S.  R.  327 ;  R.  Co.,  50  Wash.  536,  97  Pac.  737, 
Southern  Indiana  R.  Co.  v.  Harrell,  20  L.R.A.(K.S.)  434  and  note;  Wiskie 
lt)l  Ind.  689,  68  N.  E.  262,  63  L.R.A.  v.  Mont^llo  Granite  Co.,  ill  Wis.  443, 
460;  Dill  v.  Marmon,  164  Ind.  507,  73  87  N.  W.  461,  87  A.  S.  R.  885;  Ham- 
N.  E.  67,  69  L.R.A.  163 ;  Indianapolis  ann  v.  Milwaukee  Bridge  Co.,  127  Wis. 
Traelion,  etc.,  Co.  v.  Kinney,  171  Ind.  550,  106  N,  W.  1081,  7  Ann.  Cas.  458; 
612,  86  N.  E.  954,  23  L.R.A.(N.S.)  Knudsen  v.  La  Crosse  Stone  Co.,  145 
711 ;  Peterson  v.  Whitebreast  Coal,  etc.,  Wis.  394,  130  N.  W.  510,  33  L.R.A. 
Co.,  50   la.   673,  32  Am.   Rep.   143;    (N.S.)  223. 

Newbury  v.  Getchel,  etc.,  Lumber,  et<;.,  Notes:  75  A.  S.  R.  615;  87  A.  S.  R. 
Co.,  100  la.  441,  69  N.  W.  743,  62   576. 

A.  S.  R.  582;  Cavanaugh  v.  Center-  11.  Brown  v.  People's  Gaslight  Co., 
ville  Block  Coal  Ca.,  ISi  la.  700,  109  81  Vt.  477,  71  Atl.  204,  22  L.R.A. 
N.  W.  303,  7  L.R.A.(N.S.)  907;  Mc-    (N.S.)  738. 

Kinnon  v.  Noreross,  148  Mass.  533,  20  12.  Quigley  v.  Levering,  167  N.  Y. 
N.  E.  183,  3  L.R.A.  320;  Schroeder  58,  60  N.  E.  276,  54  L.R.A.  62. 
V.  Chicago,  etc.,  R.  Co.,  108  Mo.  322,  13.  Blovd  v.  St.  Louis,  etc.,  R.  Co., 
18  S.  W.  1094,  18  L.R.A.  827;  Mak>ne  58  Ark.  66,  22  S.  W.  1089,  41  A.  S. 
V.  Hathaway,.  64  N.  Y.  5,  21  Am.  Rep.  R.  85 ;  Foley  v.  California  Horseshoe 
573;  Keenan  v.  New  York,  etc.,  R.  Co.,  Co.,  115  Cal.  184,  47  Pac.  42,  56  A. 
146  N.  Y.  190,  30  N.  E.  711,  45  A.  S.  R.  87;  Colorado,  etc.,  R.  Co.  v. 
S.  R.  604;  Kirk  v.  Atlanta,  etc.,  R.  Co.,  Naylon,  17  Colo.  501,  30  Pac.  249,  31 
94  N.  C.  625,  55  Am.  Rep.  621 ;  Ell  A.  *  S.  R.  335 ;  Orman  v.  Mannix,  17 
V.  Northern  Pac.  R.  Co.,  1  N.  D.  336,  Colo.  564,  30  Pac.  1037,  31  A.  S.  R. 
48  N.  W.  222,  26  A.  S.  R.  621,  12  340,  17  L.R.A.  602;  Wabash,  etc.,  K. 
L.R.A.  97;  Keystone  Bridge  Co.  v.  Co.  v.  Hawk,  121  HI.  259,  12  N.  E. 
Newbury,  96  Pa.  St.  246,  42  Am.  Rep.  253,  2  A.  S.  R.  82;  Stephens  v.  Hanui- 
543;  Spancake  v.  Philadelphia,  etc.,  R.  bal,  etc.,  R.  Co.,  ^6  Mo.  207,  9  S.  W. 
Co.,  148  Pa.  St.  184,  23  Atl.  1006,  689,  9  A.  S.  R.  336;  Sullivan  v.  Hanni- 
:]3  A.  S.  R.  821;  Brown  v.  People's  bal,  etc.,  R.  Co.,  107  Uo,  66,  17  S.  W. 
Oaslijrht  Co.,  81  Vt.  477,  71  Atl.  204,  748,  28  A.  S.  R.  388;  Sweeney  v.  Gulf, 
22  L.R.A. (N.S.)  738;  Lane  v.  Bauser-    et<?.,  R.  Co.,  84  Tex.  433,  io  S.  W. 
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foremen  or  bosses  the  same  difference  of  opinion  exists.**  In  some 
jurisdictions  it  has  been  held  that  a  mine  boss  employed  pur?!iiant  to 
statute  is  a  fellow  servant,  and  that  unless  he  is  incompetent  the 
owner  is  not  liable  to  other  employees  for  the  negligence  of  such  mine 
boss ;  *'  but  by  other  courts  it  has  been  held  that  the  statutory  mine 
boss  is  a  vice  principal  and  that  the  company  is'  liable  for  his  acts.** 
The  truth  is  that  no  rule  can  be  based  on  the  mere  fact  of  superior 
authority,  whether  total  or  partial.*'  If  the  delinquency  of  the  fore- 
man  or  boss  consists  in  one  of  the  nondelegable  duties  of  the  employer, 
the  latter  will  be  deemed  liable,*^  whereas  if  the  fault  is  merely  in 

555,  31  A.  S.  R.  71;  Johnson  v.  Ash-  (N.S.)  945;  10  Ann.  Caa.  748;  19  Ann. 

land  First  Nat.   Bank,  79  Wis.  414^  Cas.  514. 

48  N.  W.  712,  24  A.  S.  R.  722.  17.  See  supra,  par.  215. 

Note:  75  A.  S.  R.  613.  18.  Bloyd  v.  St.  Louis,  etc.,  R.  Co., 

Roadmaster    of   railroad    company.  58  Ark.  66,  22  S.  W.  1089,  41  A.  S. 

Harrison  v.  Detroit,  etc.,  R.  Co.,  79  R.  85;  Brown  v.  Sennett,  68  Cal.  225, 

Mich.  409,  44  N.  W.  1034,  19  A.  S.  9  Pac.  74,  58  Am.  Rep.  8;   Elledge 

R.  180,  7  L,R.A.  623;  Palmer  v.  Mich-  v.  National  City,  etc.,  R.  Co.,  100  Cal. 

igan  Cent.  R.  Co.,  93  Mich.  363,  63  282,  34  Pac.  725,  38  A.  S.  R.  290; 

N.  W.  397,  32  A.  S.  B.  507,  17  L.R.A.  Dayharsh  v.  Hannibal,  etc.,  R.  Co.,  103 

636.  Mo.  570,  15  S.  W.  554,  23  A.  S.  R. 

Note;  75  A.  S.  R.  631.  900;  Sullivan  v.  Hannibal,  etc.,  R.  Co., 

Section  foreman.    Texas,  etc.,  R.  Co.  107  Mo.  66,  17  S.  W.  748,  28  A.  S. 

V.  Cariin,  111  Fed.  777,  49  C.  C.  A.  R.  388;  Addicks  v.  Christoph,  62  N.  J. 

605,  60  L.R.A.  462;  Illinois  Cent.  R.  L.  786,  43  Atl.  196,  72  A.  S.  R.  687; 

Co.  V.  Josey,  110  Ky.  342,  61  S.  W,  Anderson  v.  Bennett,  16  Ore.  515,  19 

703,  96  A.  S.  R.  455,  54  L.R.A.  78.  Pac.  765,  8  A.  S.  R.  311;  Low  Moor 

Yard  foreman.     St.  Louis,  etc.,  R.  Iron  Co.  v.  La  Bianca,  106  Va.  83, 

Co.  V.  Touhey,  67  Ark.  209,  54  S.  W.  55  S.  E.  532,  9  Ann.  Cas.  1177;  Nadau 

577,  77  A.  S.  R.  109;  Peterson  v.  Chi-  v.  White  River  Lumber  Co.,  76  Wis. 

cago,  etc.,  R.  Co.,  67  Mich.  102,  34  120,  43  N.  W.  1135,  20  A.  S.  R.  29. 

N.  W.  260, 11  A.  S.  R.  564.  Notes:  75  A.  S.  R.  616;  87  A.  S.  R. 

14.  Note:  40  L.R.A.(N.S.)  946;  10  576. 

Ann. .  Cas.  748.  See  supra,  par.  217. 

15.  Durkin  v.  Kingston  Coal  Co.,  171  Inspection  and  repair.  Hough  v. 
Pa.  St.  193,  33  Atl.  237,  50  A.  S.  R.  Texas,  etc.,  Co.,  100  U.  S.  213,  25  tJ. 
801,  29  L.R.A.  808;  Sale  Creek  Coal,  S.  (L.  ed.)  612;  Cincinnati,  etc.,  R. 
etc.,  Co.  V.  Priddy,  117  Tenn.  168,  96  Co.  v.  McMulIen,  117  Ind.  439,  20 
8.  W.  610, 10  Ann.  Cas.  745  and  note ;  N.  E.  287,  10  A.  S.  R.  67;  Taylor 
Williams  v.  Thacker  Coal,  etc.,  Co.,  44  v.  Evansville,  etc.,  R.  Co.,  121  Ind. 
W.  Va.  599,  30  S.  E.  107,  40  L.R.A.  124,  22  N.  E.  876,  16  A.  S.  R.  372,  6 
812;  Bralley  v.  Tidewater  Coal,  etc.,  L.R.A.  584;  Brann  v.  Chicago,  etc., 
Co.,  66  W.  Va.  278,  66  S.  E.  684,  19  R.  Co.,  53  la.  595,  6  N.  W.  5,  36  Am. 
Ann.  Cas.  510,  40  L.R.A.(N.S.)  945  Rep.  243;  Tiemey  v.  Minneapolis,  etc., 
and  note.  R.  Co.,  33  Minn.  311,  23  N.  W.  229, 

Notes:  87  A.  S.  R.  575;  51  L.R.A.  53  Am.  Rep.  35;  Flike  v.  Boston,  etc., 

535;  19  Ann.  Cas.  514.  R.  Co.,  53  N.  Y.  549, 13  Am.  Rep.  545; 

16.  Fulton  V.  Wilmington  Star  Min.  International,  etc.,  R.  Co.  v.  Keman, 
Co.,  133  Fed.  193,  66  C.  C.  A.  247,  78  Tex.  294,  14  S.  W.  668,  22  A.  S.  R. 
68  L.R.A.  168;  Smith  v.  Dayton  Coal,  52,  9  L.R.A.  703;  Jones  v.  Old  Domin- 
etc.,  Co.,  115  Tenn.  543,  92  S.  W.  62,  ion  Cotton  Mills,  82  Va.  140,  3  A.  S. 
4  L.R.A. (N.S.)   1180.  R.  92. 

Notes:  87  A.  S.  R.  575;  40  L.R.A.       Note:  75  A.  S.  R.  621,  623. 
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respect  of  an  act  of  service,  as  it  is  termed,  no  liability  attaches  by 
reason  thereof.**  The  decisions  are  not  harmonious  as  to  whether 
the  captain  of  a  vessel  is  to  be  considered  as  vice  principal  or  a 
fellow  servant  of  the  other  members  of  the  crew.  According  to  a 
majority  of  the  cases  the  captain  is  the  fellow  servant  of  a  seaman, 
and  the  latter  is  not  entitled  to  recover  for  injuries  caused  by  the 
former's  negligence.*  When  the  captain  is  on  board,  the  mate, 
so  a  majority  of  the  cases  hold,  is  the  fellow  servant  of  the  inferior 
members  of  the  crew,  as,  for  example,  seamen.* 

221.  Power  of  Employing  and  Discharging  Inferiors. — In  deter- 
mining whether  an  employer  is  to  be  held  liable  for  injuries  due  to 
the  acts  or  omissions  of  a  superior  employee  the  courts  very  gener- 
ally comment  upon  the  presence  or  absence  of  the  power  of  hiring 
and  discharging  workers.*  In  many  decisions  it  has  been  declared 
that  one  who  is  clothed  with  this  power  can  be  no  mere  fellow  servant, 
but  must  be  the  representative  of  the  employer  for  whose  acts  and 
omissions  the  employer  is  to  be  held  accountable.*    Accordingly,  it 

19.  Gann  v.  Nashville,  etc.,  R.  Co.,  32  A.  S.  R.  507, 17  L.R.A.  636;  Broth- 

101  Tenn.  380,  47  S.   VV.  493,  70  A.  ers  v.  Carter,  52  Mo.  372, 14  Am.  Rep. 

S.  R.  687.     See  supra,  par.  217.  424;  Malone  v.  Hathaway,  64  N.  Y. 

1.  Gabrielson  v.  Waydeli,  135  N.  Y.  5,  21  Am.  Rep.  573;  Hussey  v.  Coger, 
1,  31  N.  E.  969,  31  A.  S.  R.  793,  17  112  N.  Y.  614,  20  N.  E.  556,  8  A.  S. 
L.R.A.  228.  R.  787,  3  L.R. A.  559 ;  Gunter  v.  Gran- 
Note:  21  Ann.  Cas.  111.  iteville^M  f g.  Co.,  18  S.  C.  262,  44  Am. 
A  mate  injured  by  the  captain  is  not  Rep.  573. 

entitled  to  recover.     Caniff  v.  Blanch-  Notes:  76  A.  S.  R.  587;  Ann.  Cas. 

ard  Nav.  Co.,  66  Mich.  638,  33  N.  W.  1912B  593. 

744, 11  A,  S.  R.  541;  Mathews  v.  Case,  4.  Denver,  etc.,  R.  Co.  v.  Driscoll,  12 

61  Wis.  491,  21  N.  W.  513,  50  Am.  Colo.  520,  21  Pac.  708,  13  A.  S.  R. 

Rep.  151.              •  243:  Onnan  v.  Mannix,  17  Colo.  564, 

2.  Kelly  v.  New  Haven  Steamboat  30  Pac.  1037,  31  A.  S.  R.  340,  17 
Co.,  74  Conn.  343,  50  Atl.  871,  92  A.  L.R.A.  602;  Cheeney  v.  Ocean  Steam- 
S.  R.  220,  57  L.R.A.  494;  Kallack  v.  ship  Co.,  91  Ga.  726,  19  S.  E.  33,  44 
Deering,  161  Mass.  469,  37  N.  E.  460,  A.  S.  R.  113;  Tavlor  v.  Evansville, 
42  A.  S.  R.  421.  etc.,  R.  Co.,  121  Ind.  124,  22  N.   E. 

Note:  21  Ann.  Cas.  111.  876,  16  A.  S.  R.  372,  6  L.R.A.  584; 

3.  Wilson  V.  Willimantic  Linen  Co.,  Peterson  v.  Whitebreast  Coal,  etc.,  Co., 
50  Conn.  433,  47  Am.  Rep.  653;  Mit-  50  la.  673,  32  Am.  Rep.  143;  Bald- 
chell  V.  Robinson,  80  Ind  281,  41  Am.  win  v.  St.  Louis,  etc.,  R.  Co.,  75  la. 
Rep.  812;  New  Pittsburgh  Coal,  etc.,  297,  39  N.  W,  507,  9  A.  S.  R.  479; 
Co.  V.  Peterson,  136  Ind.  398,  35  N.  Meier  v.  Way,  136  la.  302,  111  N.  W. 
E.  7,  43  A.  S.  R.  327;  Peterson  v.  420,  125  A.  S.  R.  254;  Harri^n  v. 
Wliitebreast  Coal,  etc.,  Co.,  50  la.  673,  Detroit,  etc.,  R.  Co.,  79  Mich.  409,  44 
32  Am.  Rep.  143;  Newburv  v.  Getchel,  N.  W.  1034,  19  A.  S.  R.  180,  7  L.R.A. 
etc.,  Lumber,  etc.,  Co.,  100  la.  441,  69  623;  Brown  v.  Gilchrist,  80  Mich.  56, 
N.  W.  743,  62  A.  S.  R.  582 ;  Harrison  45  N.  W.  82,  20  A.  S.  R.  496 ;  Palmer 
V.  Detroit,  etc.,  R.  Co.,  79  Mich.  409,  v.  Michigan  Cent.  R.  Co.,  93  Mich. 
44  N.  W.  1034,  19  A.  S.  R.  180,  7  363,  53  N.  W.  397,  32  A.  S.  R.  507, 
L.R.A.  623;  Palmer  v.  Michigan  Cent.  17  L.R.A.  636;  Russ  v.  Wabash  West. 
R.  Co.,  93  Mich.  363,  53  N.  W.  397,    R.  Co.,  112  Mo.  45,  20  S.  W.  472,  18 
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has  been  held  that  while  mere  grades  of  rank  of  employees  of  a 
railway  company  engaged  in  a  common  employment  will  not  destroy 
the  relation  of  fellow  servants,  yet  where  one  is  authorized  to  employ 
and  discharge  servants  working  under  him  and  under  his  direction 
and  control,  his  negligence  is  that  of  the  master.*  Similarly,  it  has 
been  held  that  a  mine  boss  who  has  authority  to  hire  and  discharge 
employees  is  not  a  fellow  servant  with  the  miners  employed  by  him, 
but  as  to  them  stands  in  the  place  of  the  employer,  who  is  responsible 
for  his  acts  and  omissions  in  the  operation  of  the  mine  •  Again,  a 
superintendent  of  the  work  of  loading  cotton  in  the  hold  of  a  sliip, 
by  throwing  it  in  through  the  hatchway,  has  been  held  not  to  be 
a  fellow  servant  with  the  laborers  in  the  hold,  if  he  represents  the 
shipowner  in  the  duty  of  hiring  and  furnishing  a  sufficient  supply 
of  employees  to  accomplish  the  work  with  reasonable  safety  to  those 
working  in  the  hold.'  Pursuant  to  the  same  theory  the  absence  of 
the  power  of  hiring  and  discharging  inferiors  is  held  to  be  conclu- 
sive against  the  contention  that  the  offending  employee  was  not  the 
fellow  servant  of  him  who  has  been  injured.®  Many  courts  have 
rejected  the  proposition  set  forth  above.  A  mere  foreman  or  boss, 
it  is  declared,  is  not  converted  into  a  vice  principal  by  the  fact  that, 
among  his  powers,  is  included  that  of  hiring  and  discharging  his 
subordinates.*  For  example,  a  master,  having  men  employed  in 
blasting  rock,  in  a  atone  quarry,  is  held  not  to  be  answerable  for 
the  act  of  the  superintendent  in  directing  one  of  the  men  to  load  a 
hole  drilled  in  the  rock,  after  giant  powder  has  been  exploded  therein 
to  dry  it,  even  where  he  was  empowered  to  hire  and  discharge 
employees  and  was  negligent  in  giving  such  direction  without  waiting 

L.R.A.  823;  Swift  v.  Bleise,  63  Neb.  91  Ga.  726,  19  S.  E.  33,  44  A.  S.  R. 

739,  89  N.   W.  310,  57  L.R.A.  147;  113. 

Keystone  Bridi^^o  Co.  v.  Newberry,  96  8.  Smith  v,  St.  Louis,  etc.,  R.  Co., 

Pa.*^  St.  246,  42  Am.  Rep.  543;  Mis-  151  Mo.  391,  52  S.  W.  378,  48  L.R.A. 

souri  Pac.  R.  Co.  v.  Williams,  75  Tex.  3G8;  Reiser  v.  Pennsylvania  Co.,  152 

4,  12  S.  W.  835,  16  A.   S.  R.  867;  Pa.  St.  38,  25  Atl.  175,  34  A.  S.  R. 

Sweeney  v.  Gulf,  etc.,  R.  Co.,  84  Tex.  620;  Missouri,  etc.,  R.  Co.  v.  Day,  104 

433,  19  S.  W.  556,  31  A.  S.  R.  71;  Tex.  237,  136  S.  W.  435,  34  L.R.A. 

Johnson  v.  Ashland  First  Nat.  Bank,  (N.S.)  Ill  (under  a  statute  providing 

79  Wis.  414,  48  N.  W.  712,  24  A.  S.  that  persons  intrusted  with  the  author- 

R.  7*J2.  ity  of  superintendence,  control,  or  eom- 

Notcs:  75  A.  S.  R.  587;  51  L.R.A.  mand  of  other  servants,  or  authorized 

548;  17  Eng.  Rul.  Cas.  244.  to  direct  them  in  the  performance  of 

6.  Nix  V.  Texas  Pac.  R.  Co.,  82  Tex.  their  duties,  are  vice  principals). 

473,  18  S.  W.  571,  27  A.  S.  R.  897.  Note:  51  L.R.A.  521. 

6.  Wellston  Coal  Co.  v.  Smith,  65  9.  Alaska  Treadwell  Gold  Min.  Co. 
Ohio  St.  70,  61  N.  E.  143,  87  A.  S.  v.  Whelan,  168  U.  S.  86,  18  S.  Ct.  40, 
R.  547,  55  L.R.A.  99.  42  U.  S.   (L.  ed.)   390;  Schroeder  v. 

Notes:  75  A.  S.  R.  626;  Ann.  Cas.  Flint,  etc.,  Co.,  103  Mich.  213,  61  N. 
1912B  593.  W.  663,  50  A.  S.  R.  354,  29  L.R.A. 

7.  Chceney  v.  Ocean  Steamship  Co.,   321;  Ell  v.  Northern  Pac.  R.  Co.,  1 
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a  sufficient  time  for  the  hole  to  cool,  which  resulted  in  an  explosion, 
and  an  injury  to  the  man  loading  the  hole.*® 

222.  Injury  to  Superior  by  Act  of  Inferior. — The  decisions  hold  that 
in  the  absence  of  statute,  although  the  superior  servant  is  a  vice 
principal  as  to  the  subordinate  servants,  they  are,  as  to  him,  fellow 
servants,  and  that  the  master  is  not  liable  for  any  injuries  received 
by  him  through  their  negligence.  The  exemption  from  the  appli- 
cation of  the  fellow  servant  rule,  in  favor  of  subordinates  injured  by 
the  negligence  of  a  vice  principal,  is  said  to  be  intended  for  the  benefit 
of  the  sui3ordinates  only,  and  not  to  affect  the  relationship  which  the 
subordinate  bears  to  the  vice  principal,  nor  to  exempt  the  latter  from 
the  application  of  the  general  rule.** 

Identity  of  Employer  and  Purpose — Consociation  in  Work 

223.  Service  for  Same  Employer  and  Purpose  as  Test  of  Liability.— 

The  fellow  servant  doctrine  as  announced  in  the  earlier  cases  does 
not  require  that  the  injured  employee  who  has  done  the  injury 
shall  have  been  engaged  in  doing  the  same  particular  work.**  It 
is  sufficient  that  both  are  employed  by  the  same  master,  under  the 
i^ame  control,  and  perform  duties  and  services  for  the  same  general 
purpose.*'     All  persons  engaged  in  the  same  general  work  and  in 

N.  D.  336,  48  N.  W.  222,  26  A.  S.  R.  (N.S.)  361;  Still  v.  San  Francisco, 
621,  12  L.R.A.  97;  Mast  v.  Kem,  34  etc.,  R.  Co.,  154  Cal.  659,  08  Pac.  672, 
Ore.  247,  54  Pac.  950,  75  A.  S.  R.  129  A.  S.  R.  177,  20  L.R,A.(N.S.)  322; 
580 ;  Galveston,  etc.,  R.  Co.  v.  Smith,  Georgia  Coal,  etc.,  Co.  v.  Bradford,  131 
76  Tex.  611,  13  S.  W.  562,  18  A.  Ga.  289,  62  S.  E.  193,  127  A.  S.  R. 
S.  R.  78.  228;  Chicago,  etc.,  R.  Co.  v.  Moranda, 

Notes:  51  L.R.A.  520;  17  Eng.  Rul.  93  Til  302,  34  Am.  R^.p.  168;  Chicago 
Cas.  244.  City  R.  Co.  v.  Leach,  208  111.  198,  70 

Sometimes  the  fact  that  a  power  of  N.  E.  222,  100  A.  S.  R.  216;  New 
dischanre  is  to  be  exercised  by  a  fore-  Pittsburgh  Coal,  etc.,  Co.  v.  Peterson, 
man  subject  to  the  approval  of  a  gen-  136  Ind.  398,  35  N.  E.  7,  43  A.  S.  R. 
eral  superintendent  or  other  higher  327;  Atchison,  etc..  Bridge  Co.  v.  Mil- 
official  is  mentioned  as  a  reason  by  ler,  71  Kan.  13,  80  Pac.  18,  1  L.R.A. 
declaring  him  to  be  a  mere  coservant.  (N.S.)  682;  Norfolk,  etc.,  R.  Co.  v. 
51  L.R.A.  521  note.  Hoover,  79  Md.  253,  29  Atl.  994,  47 

10.  Mast  V.  Kem,  34  Ore.  247,  64  A.  S.  R.  302,  25  L.R.A.  710;  Gilman 
Pac.  950,  75  A.  S.  R.  580.  v.  Eastern  R.  Corp.,  10  Allen  (Mass.) 

11.  McGrory  v.  Ultima  Thule,  etc.,  233,  87  Am.  Dee.  635;  Beeslev  v. 
R.  Co.,  90  Ark.  210,  118  S.  W.  710,  Wlieeler,  103  Mich.  196,  61  N.  W/658, 
134  A.  S.  R.  24,  23  L.R.A. (N.S.)  301  27  L.R.A.  260;  Petaja  v.  Aurora  Iron 
and  note.  Min.  Co.,  106  Mich.  463,  64  N.  W.  335, 

12.  Specs  V.  Boggs,  198  Pa.  St.  112,  66  N.  W.  951,  58  A.  S.  R.  505,  32 
47  Atl.  875,  82  A.  S.  R.-792,  52  L.R.A.  L.R.A.  435;  Jemming  v.  Great  North- 
933;  Grant  v.  Keystone  Lumber  Co.,  ern  R.  Co.,  96  Minn.  ,302,  104  N.  W. 
119  Wis.  229,  96  N.  W.  535,  100  A.  1079,  1  L.R.A.(N.S.)  696;  Murray  v. 
S.  R.  883.  St.  Louis,  etc.,  R.   Co.,  98  Mo.  573, 

13.  AVestinghouse  v.  Callaghan,  155  12  S.  W.  252, 14  A.  S.  R.  661,  5  L.R.A. 
Fed.  397,  83  C.  C.  A.  609,  19  L.R.A.   735;  Ewan  v.  Lippincott,  47  N.  J.  L. 
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the  service  of  the  same  employer  are  deemed  prima  facie  to  be  fellow 
servants  within  the  rule  that  exempts  the  master  from  liability.** 
The  injury  must  have  been  inflicted  while  both  the  injured  person 
and  the  offender  were  actually  in  the  employ  of  the  same  master.** 
The  conventional  contract  of  service  *•  is  not,  however,  indispensable. 
One  who  voluntarily  assists  the  senants  of  another  with  or  without 
their  request,  and  is  injured  by  their  negligence,  cannot  recover  of 
their  employer  therefor.  He  and  they  are  to  be  treated  as  fellow 
senants.*'  But  if  a  person  is  interested  in  the  work  being  done  by 
the  employees  of  another,  and,  at  their  request,  or  with  their  consent, 
undertakes  to  assist  them  he  does  not  do  so  at  his  own  risk,  and,  if 
injured  by  their  carelessness,  their  employer  is  answerable.**  There 
is  no  doubt  that  the  general  servant  of  one  person  may  become  the 
servant  of  another  by  submitting  himself  to  the  control  and  direction 
of  the  other.**  In  such  a  case  the  servant  becomes  the  fellow  sen- 
ant  of  the  servants  of  the  person  under  whose  control  he  comes,  and 
neither  his  general  master  nor  his  special  ma^^ter  is  liable  if  he  is 
injured  by  the  negligence  of  one  of  the  other  servants.  It  makes 
no  difference  whether  the  proprietor  to  whom  a  servant  is  lent  actu- 
ally exercises  his  right  of  control  and  direction  as  to  the  details  of 
the  work,  or  simply  sets  the  servant  to  do  what  is  necessary,  trusting 
to  his  expert  skill  for  the  result.*®  In  addition  to  the  element  of 
identity  of  employer,  the  rule  announced  above  requires  identity  of 
employment.  Whatever  diversity  of  opinion  may  exist  with  respect 
to  the  degree  of  consociation,  and  as  appears  in  the  following  para- 
graphs the  conflict  on  the  point  has  waged  violently,  it  must  be 

192,  54  Am.  Rep.  148;  Sofield  v.  Gug-  14.  St.  Louis,  etc.,  R.  Co.  v.  Need- 
genheim  Smelting  Co.,  64  N.  J.  L.  605,   ham,  63  Fed.  107,  27  U.  S.  App.  227, 

46  Atl.  711.  50  L.R.A.  417;  Enright   11  C.  C.  A.  56,  25  L.R.A.  833. 

v.  Oliver,  69  N.  J.  L.  357,  55  AtL  277,  16,  Boggs  v.  AUbama  Consol.  Coal, 

101  A.  S.  R.  710;  Stringham  v.  HU-  etc.,   Co.,  167  Ala.  251,  52  So.   878, 

ton,  111  N.  Y.  188,  18  N.  E.  870,  1  140  A.  S.  R.  28;  Ellinghouse  v.  Ajax 

L.R.A..483;  Hassev  v.  Coger,  112  N.  Livestock  Co.,  51  Mont.  275,  152  Pac. 

Y.  614,  20  N.  E.  556,  8  A.  S.  R.  787,  481^   L.R.A.1916D    836.      See    supra, 

3  L.R.A.  559 ;  Maltbie  v.  Belden,  167  par.  81  et  seq. 

K.  Y.  307, .  60  N.  E.  645,  54  L.R.A.  16.  See  supra,  par.  81  et  seq. 

52;  Spees  v.  Hoggs,  198  Pa.  St.  112,  17.  Louisville,  etc.,  R.  v.  Ward,  98 

47  Atl.  875,  82  A.  S.  R.  792,  52  L.R.A.  Tenn.  123,  38  S.  W.  727,  60  A.  S.  R. 
933 ;  Buck  v.  New  Jersey  Zinc  Co.,  204  848.  As  to  rights  of  volunteers^  see 
Pa.   St.  132,  53  AtL  740,  60  L.R.A.  supra,  par.  84. 

453;  Jackson  v.  Norfolk,  etc.,  R.  Co.,  18.  Welch  v.  Maine  Cent.  R.   Co., 

43  W.  Va.  380,  27  S.  E.  278,  31  S.  E.  86  Me.  552,  30  AtL  116,  25  L.R.A. 

258,  46  L.R.A.  337;  Portance  v.  Le-  658;  Louisville,  etc.,  R.  v.  Ward,  98 

high  Val.  Coal  Co.,  101  Wis.  574,  77  Tenn.  123,  38  S.  W.  727,  60  A.  S.  R. 

N.  W.  875,  70  A.  S.  R.  932;  Grant  848. 

V.  Kevstone  Lumber  Co.,  119  Wis.  229,  19.  See  supra,  par.  82. 

96  N.*  W.  535,  100  A.  S.  R.  883.  20.  Hasty  v.  Sears,  157  Mass.  123, 

Notes:   50  L.R.A.  420;   41   L.R.A.  31  N.  E.  759,  34  A.  S.  R.  267:  Deiorv 

(N.S.)  157;  21  Ann.  Cas.  770.  v.  Blodgett,  185  Maas,  126,  69  N.  E. 
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agreed  on  every  baud  that  the  injured  person  and  the  offender  at 
the  time  of  the  injury  must  have  been  acting  within  the  scope  of 
their  employment.*  In  this  connection  there  is  no  question  more 
vigorously  contested  than  that  arising  in  case  of  injuries  inflicted 
while  the  person  injured  is  riding  to  or  from  his  work  in  the  vehicle 
of  the  employer.*  Some  authorities  declare  in  unqualified  terms  that 
the  employer  is  liable,  others  in  the  same  unlimited  fashion  that  no 
liability  is  incurred,  whereas  still  other  decisions  emphasize  certain 
attendant  facts — the  time  of  the  occurrence  of  the  injury,  whether 
before,  after  or  during  the  working  hours  of  the  day,  the  character 
of  the  conveyance,  the  inclusion  of  carriage  as  an  item  in  the  contract 
of  employment,  etc.,  etc. — and  make  liability  turn  thereon.* 

224.  Consociation  in  Employment  as  Criterion  of  Fellow  Service. — 
The  early  criterion  of  identity  of  employer  and  service*  has  long 
since  been  abandoned  by  the  great  majority  of  courts.  "When  the 
law  of  fellow  servants  was  first  announced,  business  enterprises  were 
comparatively  small  and  simple.  The  servants  of  one  master  w^ere 
not  numerous.  They  were  all  engaged  in  the  pursuit  of  a  simple 
and  common  undertaking.  Now  things  have  changed.  Large  enter- 
prises are  conducted  by  persons  or  by  corporations  employing  vast 
numbers  of  servants,  divided  into  classes,  each  pursuing  a  different 
portion  of  the  work,  and  each  practically  independent  of  the  other. 
The  old  reasons  do  not  apply  to  the  new  conditions."  *  It  is  just 
as  true  to-day  as  it  was  in  earlier  times  that  all  employees  are  to  be 
considered  fellow  servants  who  are  so  associated  in  their  work  as  to 
<?ome  into  contact  with  one  another  and  have  an  opportunity  to  know 
each  other's  characteristics.*     But  it  is  no  longer  true  that  all  are 

1078,   102  A.   S.  R.   328,  64  L.R.A.  note;  Coldrick  v.  Partridge,  [1909]  1 

114.  K.  B.  (Eng.)  530,  16  Ann.  Gas.  283 

1.  See  supra,  par.  86  et  seq.  and  note. 

2.  See  supra,  par.  89.  Note:  52  L.R.A.(N.S.)  1084.. 

3.  Davton  Coal,  etc.,  Co.  v.  Dodd,  4.  See  supra,  par.  223. 

188  Fed.  597,  110  C.  C.  A.  395,  37  5.  Union  Pac.  R.  Co.  v.  Erickaon, 

L.B.A.(N.S.)     456;     Birmingham    R.  41  Neb.  1,  59  K  W.  347,  29  L,R.A. 

Light,  etc.,   Co.  v.  Sawyer,  156  Ala.  137. 

199,  47  So.  67,  19  L.R.A.(N.S.)  717;  6.  Dantzler  v.  De  Bardeleben  Coal, 

Pigeon  V.  Lane,  80  Conn.  237,  67  Atl.  etc.,  Co.,  101  Ala.  309,  14  So.  10,  22 

886,  11  Ann.  Cas.  371  and  note;  Ro-  L.R.A.  361;  Maloney  v.  Florence,  etc., 

land  V.  Tift,  131  Ga.  683,  63  S.  E.  R.  Co.,  39  Colo.  384,  89  Pac  649,  121 

133,  20  L.R.A.(N.S.)  354;  McGuirk  v.  A.  S.  R.  180,  12  Ann.  Cas.  621,  19 

Shattuck,  160  Mass.  45,  35  N.  E.  110,  L.R.A.(N.S.)    348;    Chicago,   etc.,   R. 

39  A.  S.  R.  454;  Dickinson  v.  West  Co.  v.  Kneirim,  152  III.  458,  39  N.  E. 

End   St.   R.   Co.,   177  Mass.   365.  59  324,  43  A.  S.  R.  259;  Greer  v.  Louis- 

N.  E.  60,  83  A.  S.  R.  284,  62  L.R.A.  ville,  etc.,  R.  Co.,  94  Kv.  169,  21  S. 

326;  lonnonev.  New  York,  etc.,  R.  Co.,  W.  649,  42  A.  S.  R.  3^5;  Ashley  v. 

21  R.  I.  452,  44  Atl.  592,  79  A.  S.  R.  Hart,  147  Mass.  673,  18  N.  E.  416, 

812,  46  L.R.A.  730;  Jachetta  v.  San  1  L.R.A.  355;  Sherrin  v.  St.  Joseph, 

Pedro,  etc.,  R.  Co.,  36  Utah  470,  105  etc.,  R.   Co.,  103  Mo.  378,  15  S.  W. 

Pac.  100,  52  L.R.A.(N.S.)    1106  and  442,   23  A.   S.   R.   881;   Westlake  v. 
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to  be  deemed  fellow  servants  who  serve  the  same  employer  in  the 
accomplishment  of  the  same  general  end.  By  the  great  majority  of 
courts  it  is  now  recognized  that  an  employee  is  entitled  to  recover  for 
injuries  caused  by  another  employee  of  the  same  master  whenever  it 
appears  that  the  injured  employee  had  no  knowledge  of  the  offender's 
qualifications  or  characteristics,  either  actual  or  such  as  may  be  im- 
puted from  continued  association  and  contact  in  the  performance  of 
their  services.'  It  will  be  observed  that  the  fundamental  element 
here  as  elsewhere  is  the  injured  employee's  knowledge  of  the  danger  to 

Murphy,  85  Neb.  45,  122  N.  W.  684,  76  Am.  Dec.  638;  Krogg  v.  Atlantic, 

19  Ann.  Cas.  149;  Waxham  v.  Fink,  etc.,  R.  Co.,  77  Ga.  202,  4  A.  S.  R. 
86  Neb.  180,  126  N.  W.  145,  21  Ann.  79 ;  Pnllman's  Palace  Car  Co.  v.  Laack, 
Cas.  301,  28  L.R.A.(N.S.)  367;  Kim-  143  III.  242,  32  N.  E.  285,  18  L.R.A. 
mer  v.  Weber,  151  N.  Y.  417,  45  N.  215 ;  Illinois  Steel  Co.  v.  Bauman,  178 
E.  860,  56  A.  S.  R.  630.  111.  351,  53  N.  E.  107,  69  A.  S.  R. 

Note:  17  Eng.  Rul.  Cas.  241.  316;  Chicago  City  R.  Co.  v.  Loach,  208 

Domestic  servants  inter  se:   Wax-  111.  198,  70  N.  E.  222,  100  A.  S.  R. 

ham  V.  Fink,  86  Neb.  180,  126  N.  W.  216;  lUinois  Steel  Co.  v.  Zierakowski, 

145,  21  Ann*  Cas.  301  and  note,  28  220  IlL  324,  77  N.  E.  190,  4  L.R.A. 

L,R.A.(N.S.)  367.  (N.S.)  1161;  Aldrich  v.  Illinois  Cent. 

Crews  of  vessels:  The  Osceola,  189  R.   Co.,  241   111.  402,  89  N.   E.   702, 

U,   S.  158,  23  S.  Ct.  483,  47  U.  S.  132  A.  S.  R.  220;  Louisville,  etc.,  R. 

(L.  ed.)  760;  Caniflf  v.  Blanchard  Nav.  Co.  v.  Brooks,  83  Ky.  129,  4  A.  S.  R. 

Co.,  66  Mich.  636,  33  N.  W.  744,  11  135;  Louisville,  etc.,  R.  Co.  v.  Brown, 

A.  S.  R.  541;  Gabrielson  v.  Waydell,  127  Ky.  732,  106  S.  W.  795,  13  L.R.A. 

135  N.  Y.  1,  31  N.  E.  969,  31  A.  S.  (N.S.)  1135;  Louisville  R.  Co.  v.  Hib- 

R.  793,  17  L.R.A.  228;   Madigan  v.  bitt,  139  Ky.  43,  129  S.  W.  319,  139 

Oceanic   Steam  Nav.  Co.,  178  N.  Y.  A.  S.  R.  464;  Conuollv  v.  Davidson, 

242,  70  N.  E.  786,  102  A.  S.  R.  495,  15  Minn.  519,  2  Am.  Rep.  154;  Parker 

reversing  82  App.  Div.  206,  81  N.  Y.  v.  Hannibal,  etc.,  R.  Co.,  109  Mo.  362, 

S.  705;  Hollis  v.  Widener,  228  Pa.  St.  19  S.  W.  1119, 18  L.R.A.  802;  Koerner 

466,  77  Atl.  819,  139  A.  S.  R.  1010,  v.  St.  Louis  Car  Co.,  209  Mo.  141, 

21  Ann.  Cas.  108  and  note;  Mathews  107  S.  W.  481,  17  L.R.A. (N.S.)  292; 

V.  Case,  61  Wis.  491,  21  N.  W.  51?,  Tabor  v.  St.  Louis,  etc.,  R.  Co.,  210 

50  Am.  Rep.  151.  Mo.  385,  109  S.  W.  764,  124  A.  S.  R. 

Note:  50  L.R.A.  438.  728;  Union  Pac.  R.  Co,  v.  Erickson, 

Stevedores:  50  L.R.A.  438  note.  41  Neb.  1,  59  N.  W.  347,  29  L.R.A. 

Constructors  of  buildings :  60  L.R. A.  137;   Eastland  v.   Clarke,  165  N.   Y. 

438  note  420,  59  N.   E.   202,   70   L.R.A.  751; 

Hodca'rriere  and  others :  Linemueller   S*^^^\J-   ^o'^^T  oni'^i'oT  .%  ^ 
V.  Arthur,  127  La.  500,  53  So.  732,   ^Ar    Ji    '        Atl.  392,  132  A.  b.  R. 

Ann.  Cas.  1912A  1008  and  note.  P'^^^TT'' J^r^oTT^^^a*^  S," 

T  •        ^       cu     u       TPj'        T?i    4.«-  Co.,  40  W.  Va.  436,  21  S.  E.  1028,  52 

Linemen:  Shank  v    Edison  Electnc  ^  'g    ^    g^^     Eingaxtner  v.  Illi;ois 

Illuminating  Co.,  225  P^-  St    393    /^4  g^^j  ^o.,  94  Wis.  70,  68  N.  W.  664,  69 

^^h^}\r  ^?''-  9^- 1^'  ^^  ^'^'A'  A.  S.  R.  859,  34  L.R.A.  503;  Rankel  v. 

(N.S.)    46  and  note;   Massy  v.   Mil-  Buckstaff-Edwards  Co.,  138  Wis.  442, 

waukee  Electnc  Ry.,  etc.,  Co.,  143  Wis.  120  N.  W.  269,  20  L.R.A.(N.S.)  1180. 

220, 126  N.  W.  544,  139  A.  S.  R.  1096,  But  see  Atchison,  etc..  Bridge  Co.  v. 

40  L.R.A.(N.S.)  814.  Miller,   71   Kan.   13,   80   Pac.   18,   1 

Notes:  15  Ann.  Cas.  602;  17  Ann.  L.R.A.(N.S.)  682. 

Cas.  467.  •  Notes :  50  L.R.A.  420,  444,  447 ;  30 

7.  Cooper  v.  Mullins,  30   Ga.   146,  L.R.A. (N.S.)  47. 
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which  he  is  exposed.*  It  has  been  said:  "When  the  servant  is 
injured  by  employees  of  the  same  master,  who  are  not  directly  asso- 
ciated with  hin],  and  with  whoiji  he  is  not  immediately  employed,  and 
whose  qualifications  for  the  place  they  occupy  he  has  no  means  of 
knowing,  and  in  whose  selection  he  has  no  voice,  and  over  whose 
conduct  and  actions  he  has  no  control,  and  against  whose  negligence 
and  carelessness  he  cannot  protect  himself,  he  may  recover  damages 
from  tlie  master  for  injuries  received  through  their  negligence."  • 
Ordinarily  the  question  of  consociation  and  the  inference  to  be  drawn 
therefrom  are  for  the  jviry's  detrcrmination,*^  though  the  circumstances 
may  be  such  as  to  make  it  one  of  law  for  the  court.*^ 

225.  Employees  in  Different  Departments  of  Same  General  Serv- 
ice.— According  to  some  courts,  if  the  business  of  an  employer  is 
divided  into  several  branches  or  departments,  the  employees  engaged 
in  one  department  are  not  to  be  deemed  coemployees  of  those  who 
labor  in  another  department;  and  the  employer  is  held  to  be  liable 
for  injuries  caused  to  an  employee  in  one  department  by  the  act  of 
an  employee  in  another  department.^*    This  limitation  of  the  fellow 

8.  See  supra,  par.  135  et  seq.,  172  111  Pac.  12,  41  L.R.A.(N.S.)  156 
et  seq.  (under  statute) ;  Ryau  v.  Chicago,  etc., 

The  opportunity  afforded  by  conso-  R.  Co.,  60  111.  171,  14  Am.  Rep.  32; 

ciation  to  foresee  danger  is  the  test  Chicago,  etc.,  R.  Co.  v.  Moranda,  93 

of  Uabilitv.    Mann  v.  O'Sullivan,  126  111.   302,   34   Am.   Rep.   168;   Illinois 

Cal.  61,  58  Pac.  375,  77  A.  S.  R.  14S;  Steel  Co.  v.  Bauman,  178  111.  351,  53 

Ewan  V.  Lippincott,  47  N.  J.  L.  192,  N.  E.  107,  69  A.  S.  R.  316;  Gathman 

54  Am.  Rep.   148;   Knicely  v.   West  v.  Chicago,  236  111.  9,  86  N.  E.  152, 

Virginia  Midland  R.  Co.,  64  W.  Va.  15   Ann.    Cas.   830,   19   L.R.A.(N.S.) 

278,  61  S.  E.  811,  17  L.R.A.(N.S.)  1178;  Aldrich  v.  Illinois  Cent.  R.  Co., 

370.  241  111.  402,  89  N.  E.  702,  132  A.  S.  R. 

Notes:  7  L.R.A.  500;  50  L.R.A.  425,  220;  Gillenwater  v.  Madison,  etc.,  R. 

446.  Co.,  5  Ind.  339,  61  Am.  Dec.  101;  Cin- 

9.  Louisville,  etc.,  R.  Co.  v.  Brown,  cinnati,  etc.,  R.  Co.  v.  McMullen,  117 
127  Ky.  732, 106  S.  W.  795,  13  L.R.A.  Ind.  439,  20  N.  E.  287,  10  A.  S.  R. 
(N.S.)  1135.  See  also  Koerner  v.  St.  ^;  Meloy  v.  Chicago,  etc.,  R.  Co.,  77 
Louis  Car  Co.,  20f)  Mo.  141,  107  S.  W.  la.  743,  42  N.  W.  563,  14  A.  S.  R. 
481,  17  L.R.A.(N.S.)   292.  325,  4  L.R.A.  287;  Coots  v.  Detroit, 

10.  Note:  50  L.R.A.  452.  75  Mich.  628,  43  N.  W.  17,  6  L.R.A. 

11.  Parker  V.  Hannibal,  etc.,  R.  Co.,  315;  Sims  v.  American  Steel  Barge 
109  Mo.  362,  19  S.  W.  1119, 18  L.R.A.  Co.,  56  Minn.  68,  57  N.  W.  322,  45 
802;  Relyea  v.  Kansas  City,  etc.,  R.  A,  S.  R.  451;  Lewis  v.  St.  Louis,  etc., 
Co.,  112  Mo.  86,  20  S.  W.  480,  18  R.  Co.,  59  Mo.  495,  21  Am.  Rep.  385; 
L.R.A.  817.  Parker  v.  Hannibal,  etc.,  R.  Co.,  109 

Note:  50  L.R.A.  452.  Mo.  362,  19  S.  W.  ni9,  18  L.R.A. 

12.  Northern  Pac.  R.  Co.  v.  Hambly,  802;  Dixon  v.  Chicago,  etc.,R.  Co.,  109 
154  U.  S.  349,  14  S.  Ct.  983,  38  U.  S.  Mo.  413, 19  S.  W.  412, 18  L.R.A.  792; 
(L.  ed.)  1009;  Kansas  City,  etc.,  R.  East  Tennessee,  etc.,  R.  Co.  v.  De 
Co.  V.  Becker,  67  Ark.  1,  53  S.  W.  Armond,  86  Tenn.  73,  5  S.  W.  600, 
406,  77  A.  S.  R.  78,  46  L.R.A.  814;  6  A.  S.  R.  816;  Illinois  Cent.  R.  Co. 
St.  Louis,  etc.,  R.  Co.  v.  Dupree,  84  v.  Bentx,  108  Tenn.  G70,  69  S.  W.  317, 
Ark.  377,  105  S.  W.  878,  120  A.  8.  91  A.  S.  R.  763,  58  L.R.A.  690:  Louis- 
R.  74;  Judd  v.  Letts,  158  Cal.  359^  ville,  etc.,  R.  Co.  v.  Dillard,  114  Tenn. 

760 


18  R.  G.  L.  MASTKK  AND  SERVANT  §  223 

servant  doctrine  commonly  goes  by  the  name  of  tlie  "departmental 
doctrine,"  and  is  said  to  be  based  upon  the  considerations  that  the 
extended  scope  of  the  operations  of  many  corporations  ''has  led  to 
the  division  of  their  business  into  separate  and  distinct  departments ; 
that,  by  reason  of  this  division,  a  servant  in  one  branch  or  depart- 
ment has  no  sort  of  association  or  connection  with  one  in  another 
department;  that  this  absence  of  association  gives  the  8er\'ant  no 
opportunity  of  observing  the  character  of  a  servant  in  another  depart- 
ment of  labor,  and  no  opportunity  to  guard  against  the  negligence 
of  such  servant.  The  want  of  consociation  is  the  idea  underlying 
this  limitation."  ^'  Wliile,  however,  a  considerable  number  of  courts 
apxee  in  this  statement  of  the  rule,  the  decisions  disclose  a  marked 
difference  of  opinion  as  to  its  applicability  to  particular  cases.**  Per- 
haps it  accords  \rith  prevailing  views  to  hold  that  the  assignment  of 
servants  of  the  same  master  to  separate  departments  of  the  same  gen- 
eral enterprise  does  not  affect  their  relation  as  fellow  servants,  unless 
such  departments  are  so  far  disconnected  that  each  one  may  be 
regarded  as  a  separate  undertaking.**  In  some  states  the  depart- 
mental doctrine  is  recognized  as  applicable  to  railroad  cases  only; 
and  here  it  is  held  that  separate  trains  do  not  constitute  sei)arate  and 
distinct  departments.**  A  considerable  number  of  courts  have  refused 
to  adopt  the  departmental  doctrine,  asserting  that  although  employees 
may  l)e  engaged  by  their  employer  to  assist  in  transacting  what  are 
undeniably  different  and  distinct  branches  or  departments  of  the 
business  this  fact  will  not  necessarily  negative  the  existence  of  a  com- 
mon employment.*' 

240,  86  S.  W.  313,  1C8  A.  S.  R.  694,  372,  93  N.  W.  1041,  102  A.  S.  R.  426; 

4  Ann.  Cas.  1028,  69  L.R.A.  746;  Rich-  Koemer  v.  St.  Louis  Car  Co.,  209  Mo. 

raond,  etc.,  R.  Co.  v.  Norment,  84  Va.  141,  107  S.  W.  481,  17  L.R.A. (N.S.) 

167,  4  S.  E.  211,  10  A.  S.  R.  827;  292. 

Massy  v.  Milwaukee  Electric  R.,  etc.,  Note:  50  L.R.A.  442. 

Co.,   143   Wis.   220,  126   N.   W.   544,  15.  Atchison,  etc..  Bridgre  Co.  v.  Mil- 

139  A.  S.  R.  1096,  40  LJl.A.(N.S.)  ler,  71  Kan.  13,  80  Pac.  18,  1  L.R.A. 

814.     Compare  St.  Louis,  etc.,  R.  Co.  (N.S.)   682.     See  also  Card  v.  Eddy, 

V.  Triplett,  54  Ark.  289,  15  S.  W.  831,  129  Mo.  5i0,  28  S.  W.  979,  36  L.R.A. 

16  S.  W.  266,  11  L.R.A.  773.  806. 

Notes:  75  A.  S.  R.  584;  2  L.R.A.  16.  Louisville,  etc.,  R.  Co.  v.  Dillard, 

1<?2;  25  L.R.A.  393;  50  L.R.A.  439;  114  Tenn.  240,  86  S.  W.  313,  108  A. 

20  L.R.A.(N.S.)  355;  30  L.R.A.(N.S.)  S.  R.  894,  4  Ann.  Cas.  1028,  69  L.R.A. 

48;  41  L.R.A.(N.S.)   157;  52  L.R.A.  746.     But  see  Cooper  v.  Mullins,  30 

(N.S.)    1084;   21   Ann.   Cas.  771;   17  Ga.  146,  76  Am.  Dec.  638. 

Enff".  Rul.  Cas.  242.  243.  17.  Davton  Coal,  etc.,  Co.  v.  Dodd, 

13.  Louisville,  etc.,  R.  Co.  r.  Dil-  188  Fed.  597,  110  C.  C.  A.  395,  37 
lard,  114  Tenn.  240  86  S.  W.  313,  L.R.A.(N.S.)  456;  Leisliman  v.  Union 
108  A.  S.  R.  604,  4  Ann.  Cas.  1028,  Iron  Works,  148  Cal.  274,  83  Pac.  30, 
69  L.R.A.  746.  113  A.  S.  R.  243,  3  L.R.A.(N.S.)  500; 

14.  Judd  V.  Letts,  158  Cal.  359,  111  Keith  v.  Walker  Irpn,  etc.,  Co.,  81  Oa, 
Pac.  12,  41L.R.A.(N.S.)  156;  McDon-  49,  7  S.  E.  166,  12  A.  S.  R.  296; 
aid  V.  Michigan  Cent.  R.  Co.,  132  Mich.  Roland  v.  Tift,  131  Ga.  683,  63  S.  E. 

761 


§  226  MASTER  AND  SERVANT  18  R.  C.  L. 

226.  Employees  of  Different  Masters  Engaged  in  Common  Work. — 

Although  workers  may  be  engaged  in  the  accomplishment  of  a  com- 
mon object  they  are  not  as  a  rule  to  be  deemed  fellow  servants  if 
they  are  in  the  service  of  different  employers.  The  common  object 
alone  is  not  sufficient  to  create  the  relation  of  fellow  serv^ice.**  The 
rule  has  been  applied  most  frequently  in  the  case  of  employees  of 
different  railroad  companies ;  *®  but  it  is  by  no  means  restricted  to 
this  class  of  cases.*^  It  has  been  held  that  the  owner  of  a  building, 
in  exclusive  possession  of  an  elevator  therein,  is  responsible  for  tlie 
negligence  of  the  operator  in  injuring  the  servant  of  a  contractor 
who  has  undertaken  to  paint  the  shaft,  when  the  work  is  being  done 
at  the  bottom  of  the  shaft  below  the  car.*^    Again,  a  member  of  a 

133,  20  L.R.A.(N.S.)   354  and  note;  v.  Payne,  217  Pa.  St.  252,  66  Atl.  553, 

Columbus,  etc.,  Cent.  R.  Co.  v.  Arnold,  10   Ann.   Cas.   589,  11  L.R.A.(N.S.) 

31  Ind.  174,  99  Am.  Dec.  615 j  Adams  1173;   Charron  v.  Northwestern   Fuel 

V.  Iron  Cliffs  Co.,  78  Mich.  271,  44  Co.,  149  Wis.  240,  134  N.  W.  1048, 

N.  W.  270,  18  A.  S.  R.  441;  MeMaster  Ann.  Cas.  1913C  939,  49  L.R.A.(N.S.) 

V.  Illinois  Cent.  R.  Co.,  66  Miss.  264,  162. 

4  So.  59,  7  A.  S.  R.  653;  Enright  v.  Notes:   47  L.R.A.   193;   50   L.R.A. 

Oliver,  69  N.  J.  L.  357,  55  Atl.  277,  420;   17  L.R.A.(N.S.)    335;   18  Ann. 

101  A.  S.  R.  710;  Pawling  v.  Hosklns,  Cas.  278;  19  Eng.  Rul.  Cas.  162. 

132  Pa.  St.  617,  19  Atl.  301,  19  A.  As  to  temporary  employment  in  the 

S.  R.  617;  Spees  v.  Boggs,  198  Pa,  St.  service  of  one  employer  of  a  person 

112,  47  Atl.  875,  82  A.  S.  R.  792,  52  engaged  in  the  general  service  of  an- 

L.R.A.  933;  Jenkins  v.  Richmond,  etc,  other,  see  supra,  par.  223. 

R.  Co.,  39  S.  C.  507,  18  S.  E.  182,  19.  Jennings  v.  Philadelphia,  etc.,  R. 

39  A.  S.  R.  750;  Ewald  v,  Chicago,  Co.,  29   App.   Cas.    (D.   C.)    219,  10 

etc.,  R.  Co.,  70  Wis.  420,  36  N.  W.  Ann.  Cas.  761;  Cleveland,  etc.,  R.  Co. 

12,  591,  5  A.  S.  R.  178.  v.  Ketcham,  133  Ind.  346,  33  N.  E. 

Notes:  36  Am.  Dec.  287;  75  A.  S.  116,  36  A.  S.  R.  550,  19  L.R.A.  339; 

R.  584;  12  L.R.A.  97;  25  L.R.A.  393;  Carroll  v.  Minnesota  Val.  R.  Co.,  13 

50  L.R.A.  426,  449.  Minn.  30,  97  Am.  Dec.  221;  Floody  v. 

18.  Jennings    v.    Philadelphia,    etc.,  Chicago,  etc.,  R.  Co.,  109  Minn.  228, 

R.  Co.,  29  App.  Cas.  (D.  C.)  219,  10  123  N.  W.  815,  134  A.  S.  R.  771,  18 

Ann.  Cas.  761;  Coggin  v.  Central  R.  Ann.  Cas.  274;  Smith  v.  New  York, 

Co.,  62  Ga.   685,  35  Am.  Rep.  132;  etc.,  R.  Co.,  19  N.  Y.  127,  75  Am.  Dec. 

Johnson  v.  E.  C.  Clark  Motor  Co.,  173  305 ;  Sullivan  v.  Tioga  R.  Co:,  112  N. 

Mich.  277,  139  N.  W.  30,  44  L.R.A.  Y.  643,  20  N.  E.  569,  8  A.  S.  R.  793; 

(N.S.)  830;  Carroll  v.  Minnesota  Val.  Vannatta  v.  New  Jersey   Central  R. 

R.  Co.,  13  Minn.  30,  97  Am.  Dec.  221 ;  Co.,  154  Pa.  St.  262,  26  Atl.  384,  35 

Kelly  v.   Tvra,   103   Minn.   176,   114  A.  S.  R.  823.    But  see  Brady  v.  Chi- 

N.  W.  750,  115  N.  W.  636,  17  L.R.A.  cago,  etc.,  R.   Co.,  114  Fed.  100,  52 

(N.S.)  334  and  note;  Floody  v.  Chi-  C.  C.  A.  48,  57  L.R.A.  712. 

cago,  etc.,  R.  Co.,  109  Minn.  228,  123  20.  Johnson  v.  E.  C.  Clark  Motor 

N.  W.  815,  134  A.  S.  R.  771,  18  Ann.  Co.,  173  Mich.  277,  139  N.  W.  30,  44 

Cas.  274;   Smith  v.  New  York,  etc.,  L.R.A. (N.S.)  830;  Sanford  v.  Stand- 

R.  Co.,  19  N.  Y.  127,  75  Am.  Dec.  ard  Oil  Co.,  118  N.  Y.  571,  24  N.  E. 

305;  Sanford  v.  Standard  Oil  Co.,  118  313,  16  A.  S.  R.  787. 

N.  Y.  571,  24  N.  E.  313,  16  A.  S.  R.  21.  Perrv  v.  Payne,  217  Pa.  St.  262, 

787:  Murray  v.  Dwight,  161  N.  Y.  301.  66   Atl.   553,   10   Ann.    Cas.   589,   11 

55  N.  E.  901,  48  L.R.A.  673;  Perrv  L.R.A. (N.S.)  1173.    - 
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carpenter's  gang  engaged  in  making  repairs  on  a  structure  for  unload- 
ing coal  from  vessels  has  been  held  not  to  be  a  fellow  servant  of 
those  engaged  in  unloading  a  vessel,  so  as  to  be  prevented  from  hold- 
ing the  common  employer  liable  for  injury  to  him  resulting  from 
the  negligence  of  one  of  the  latter  employees.**  Ordinarily,  servants 
in  the  hire  of  a  general  employer  and  servants  of  a  subcontractor  or 
of  an  independent  contractor  are  not  fellow  servants ;  ^  and  so  the 
fellow  servant  doctrine  will  not  prevent  recovery  by  an  employee  of 
an  independent  contractor  against  a  property  owner  for  injuries  caused 
by  the  negligence  of  his  servants,  although  they  are  assisting  in  the 
performance  of  the  work  on  which  he  is  engaged.* 

Railroad  Employees 

227.  In  General. — ^While  the  fellow  servant  doctrine  has  been  held 
to  be  applicable  to  every  character  of  employment,*  by  far  the  largest 
class  of  cases  is  that  involving  the  rights  of  railroad  employees.* 
No  group  of  decisions  discloses  the  development  of  the  doctrine  as 
well  as  does  this  class.  The  earlier  cases  tend  to  hold  all  employees 
of  the  same  company  to  be  fellow  servants,*  but  the  later  authorities 

22.  Charron   ▼.   Northwestern   Pnel  road   conducted   in   connection   there- 
Co.,  149  Wis.  240,  134  N.  W.  1048,  with.    20  L.R.A.(N.S.)  364  note. 
Ann.  Cas.  1913C  939,  49  L.R.A.(N.S.)        5.  Robertson  v.  Terre  Haute,  etc.,  R. 
162.  Co.,  78  Ind.   77,  41  Am.   Rep.  562; 

1.  Donaldson  v.  Mississippi,  etc.,  R.  Mackin  v.  Boston,  etc.,  R.  Co.,  136 
Co.,  18  la.  280,  87  Am.  Dec.  391;  Mass.  201,  46  Am.  Rep.  456;  Davis 
Bemheimer  v.  Bager,  108  Md.  551,  70  v.  Detroit,  etc.,  R.  Co.,  20  Mich.  105, 
Atl.  91,  129  A.  S.  R.  458;  Kelly  v.  4  Am.  Rep.  364;  Lindvall  v.  Woods, 
Tyra,  103  Minn.  176,  114  N.  W,  750,  41  Minn.  212,  42  N.  W.  1020,  4  L.R.A. 
115  N.  W.  636,  17  L.R.A.(N.S.)  334  793;  Sherrin  v.  St.  Joseph,  etc.,  R.  Co., 
and  note;  Louisville,  etc.,  R.  Co.  v.  103  Mo.  378,  15  S.  W.  442,  23  A.  S. 
Conrov,  63  Mass.  562,  56  Am.  Rep.  R.  881;  Kirk  v.  Atlanta,  etc.,  R.  Co., 
835 ;  Dixon  v.  Chicago,  etc.,  R.  Co.,  94  N.  C.  625,  55  Am.  Rep.  621 ;  Phila- 
109  Mo.  413,  19  S.  W.  412,  18  L.R.A.  delphia  Iron,  etc.,  Co.  v.  Davis,  111 
792:  Coughtry  v.  Globe  Woolen  Co.,  Pa.  St.  597,  4  Atl.  513,  56  Am.  Rep. 
56  N.  Y.  124,  15  Am.  Rep.  387.  305;  Spaneake  v.  Philadelphia,  etc.,  R. 

Note :  36  Am.  Dec.  289.  Co.,  148  Pa.  St.  184,  23  Atl.  1006,  33 

2.  Ellinghouse  v.  Ajax  Livestock  A.  S.  R.  821;  Jenkins  v.  Richmond, 
Co.,  51  Mont.  275, 152  Pac.  481,  L.R.A.  etc.,  R.  Co.,  39  S.  C.  507,  18  S.  K. 
1916D  836.  182,  39  A.  S.  R.  750;  Luebke  v.  Chi- 

3.  See  occasional  references  in  the  cago,  etc.,  R.  Co.,  63  Wis.  91,  23  N.  W. 
text  and  notes  of  foregoing  pages.  136,  53  Am.  Rep.  266. 

4.  Street  railway  employees:  Wick-  Employees  working  on  tracks  and 
ham  V.  Detroit  United  Ry.,  160  Mich,  in  and  about  railroad  yards.  Stevens 
277,  125  N.  W.  22,  136  A.  S.  R.  436,  v.  Chamberlin,  100  Fed.  378,  40  C. 
Ann.  Cas.  1913E  1069  and  note,  52  C.  A.  421,  51  L.R.A.  513  and  note; 
L.R.A.(N.S.)    1082.  Cincinnati,  etc.,  R.  Co.  v.  Gray,  101 

Note :  Ann.  Cas.  1914C  573.  Fed.  623,  41  C.  C.  A.  535,  50  L.R.A. 

Operatives  employed  in  industrial  47;  Fagundes  v.  Central  Pac.  R.  Co., 
plant  as  fellow  servants  of  employees  79  Cal.  97,  21  Pac.  437,  3  L.R.A.  824, 
engaged  in  operation  of  private  rail-    Maloney  v.  Florence,  etc.,  R.  Co.,  39 
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have  been  foremost  in  establishing  the  several  limitations  that  have 
been  affixed  to  the  rule  exempting  the  employer  from  liability.^ 
Pursuant  to  one  of  those  limitations  that  has  been  generally  accepted, 
it  is  lield  that  the  duty  which  a  railroad  company  owes  to  its  emplojees 
to  provide  proper  means,  facilities,  and  appliances  for  carrying  on 
railroad  work  in  reasonable  safety  cannot  be  delegated  to  any  sub- 
ordinate,^  so  as  to  exempt  the  company  from  liabiHty  to  an  employee 
if  injury  happens  to  him  through  the  neglect  of  such  duty.  The 
subordinate  is  a  representative  of  the  company,  and  his  negligence 
is  that  of  the  company.'  Again,  if  a  railway  company  confers 
authority  on  one  of  its  employees  to  take  charge  of  workers  in  carry- 
ing on  some  branch  of  its  business,  he,  in  governing  and  directing 
the  movements  of  the  men  under  his  charge,  is  the  direct  repre- 
sentative of  the  company.  They  are  bound  to  obey  any  order  given 
by  him  which  is  within  the  scope  of  his  authority  and  not  manifestly 
unreasonable,  and  although  he  may  have  an  immediate  superior  stand* 
ing  between  him  and  the  company,  yet  his  commands  are  lbs  com- 
mands of  the  company,  for  which  it  is  answerable.® 

Colo.  384,  89  Pac.  649,  121  A.  S.  R.       8.  St.  Louis,  etc*,  R,  Co.  v.  Triplett, 

180, 12  Ann.  Cas.  621, 19  L.R.A.(N.S.)  54  Ark.  289,  15  S.  W.  831,  10  S.  W. 

348;  Whittlesey  v.  New  York,  etc.,  R.  266, 11  L.R.A.  773;  Bloyd  v.  St.  Louis, 

Co.,  77  Conn.  100,  58  Atl.  459,  107  etc.,  R.  Co.,  58  Ark.  66,  22  S.  W.  1089, 

A.  S.  R.  21;  Chicago,  etc.,  R.  Co.  v.  41  A.  S.  B.  85;  Colorado,  etc.,  R.  Co. 

Murphy,  53  111.  336,  5  Am.  Rep.  48;  v.  Nay  Ion,  17  Colo.  501,  30  Pac.  249, 

Chicago,  etc.,  R.   Co.  v.   Harney,  28  31  A.  S.  R.  335;  Wabash,  etc.,  R.  Co. 

Ind.  28,  92  Am.  Dec.  282;  Lawler  v.  v.  Hawk,  121  111.  259,  12  N.  E.  253, 

Androscoggin  R.  Co.,  62  Me.  463,  16  2  A.  S.  R.  82;  St.  Louis,  etc.,  R.  Co. 

Am,  Rep.  402;  O'Brien  v.  Boston,  etc.,  v.  Weaver,  35  Kan.  412,  11  Pac.  408, 

R.  Co.,  138  Mass.  387,  52  Am.  Rep.  57  Am.  Rep.  176;  Lewis  v.  St.  Louis, 

279 ;  Lellis  v.  Michigan  Cent.  R.  Co.,  etc.,  R.  Co.,  59  Mo.  495,  21  Am.  Rep. 

124  Mich.  37,  82  N.  W.  828,  70  L.R.A.  385 ;    Stephens  v.   Hannibal,  etc.,  R. 

598;  Tiemey  v.  Minneapolis,  etc.,  R.  Co.,  96  Mo.  207,  9  S.  W.  589,  9  A. 

Co.,  33  Minn.  311,  53  Am.  Rep.  35;  S.  R.  336;  Miller  v.  Missouri  Pac  R. 

Byrnes  v.  New  York,  etc.,  R.  Co.,  113  Co.,  109  Mo.  350,  19   S.  W.  58,  32 

N.  Y.  251,  21  N.  E.  50,  4  L.R.A.  151  A.  S.  R.  673;  Calvo  v.  Charlotte,  etc., 

and  note;  Lincoln  v.  Central  Vermont  R.   Co.,  23  S.   C.  526,  65  Am.  Rep. 

R.  Co.,  82  Vt.  187,  72  Atl.  821,  137  28;  Gann  v.  Nashville,  etc.,  Co.,  101 

A.  S.  R.  998;  Luebke  v.  Chicago,  etc.,  Tenn.  380,  47  S.  W.  493,  70  A.  S.  R. 

R.  Co.,  59  Wis.  127,  17  N.  W.  870,  687;  Sweeney  v.  Gulf,  etc.,  R.  Co.,  84 

18  Am.  Rep.  483.  Tex.  433,  19  S.  W.  555,  3X  A.  S.  R, 

Note:  50  L.R.A.  435.  71;  Moon  v.  Richmond,  etc.,  R,  Co., 

6,  See  supra,  par.  195.  78  Va.  745,  49  Am.  Rep.  40L 

7.  Bushby  v.  New  York,  etc.,  R.  Co.,       Note:  75  A.  S.  R.  632. 
107  N.  Y.  374,  14  N.  K.  407,  1  A.  S.        See  supra,  par.  214  et  seq. 

R.  844;  Dobbin  v.  Richmond,  etc.,  R.  There  are  many  cases,  on  the  other 

Co.,  81  N.  C.  446,  31  Am.  Rep.  512;  hand,  which   hold  that  a  gang  boss, 

Promer  v.  Milwaukee,  etc.,  R.  Co.,  90  track  foreman,  or  section  master  is  not 

Wis.  215,  63  N.  W.  90,  48  A.  S.  R.  a  vice  principal,  but   only   a  fellow 

905.  servant  with  those  working  under  him. 

Note:  75  A.  S.  R.  629.  Clarke  v.  Pennsylvania  Co.,  132  Ind. 

See  supra,  par.  206  et  seq.  199,   31  N.   E.   808,  17  L.R.A.   811: 
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228.  Trainmen  inter  Se. — While  there  is  a  tendency  to  establish 
esoeptions  to  the  operation  of  the  fellow  servant  rule,*  numerous 
authorities  support  the  general  proposition  that  all  employees  of  a 
railroad  company  who  are  engaged  in  operating  one  of  the  company's 
trains  are  to  be  deemed  coemployees  within  the  rule.*^  Employee.^ 
who  have  been  placed  in  pofcdtions  of  command  are  under  one  of 
the  exceptions  to  the  general  rule  held  not  to  be  fellow  <ervant<?  of 
those  over  whom  they  have  authority,**  and  with  a  view  to  this 
principle  much  controversy  has  centered  about  the  question  whether 

Schroeder  v.  Flint,  etc.,  R.  Co.,  103  Harrison  v.  Detroit,  etc.,  R.  Co.,  79 

Mich.  213,  61  N.  W.  663,  60  A.  S.  R.  Mich.  409,  44  N.  W.  1034,  19  A.  S.  R. 

364v29L.R.A.  321;  Lindvall  V.Woods,  180,  7  L.R.A.  623;  MeMaster  v.  IIH- 

41  Minn.  212,  42  N.  W.  1020,  4  L.R.A.  nois  Cent.  R.  Co.,  66  Miss.  264,  4  So. 

793;  Keenan   v.   New  York,  etc.,  R.  59,  7  A.  S.  R.  653;  Bradford  Const. 

Co.,  145  N.  Y.  190,  39  N.  E.  711,  145  Co.  v.  Heflin,  88  Miss.  314,  42  So.  174, 

A.  S.  R.  604;  Spancake  v.  Philadel-  8   Ann.   Cas.   1077,  12   L.R.A.(N.S.) 

phia,  etc.,  R.  Co.,  148  Pa.  St.  184,  23  1040;  Givens  v.  Southern  R.  Co.,  94 

Atl.  1006,  33  A.  S.  R.  821;  Tills  v.  Miss.  830,  49  So.  180,  22  L.R.A.(N.S.) 

Great  Northern  R.  Co.,  60  Wash.  536,  971*.  Grattis  v.  !l^ansas  City,  etc.,  R. 

97  Pac.  737,  20  L.R.A.(N.S.)  434  and  Co.,  153  Mo,  380,  55  S.  W.  108,  77 

note.  A.  S.  R.  721,  48  L.R.A.  399 ;  Chicago, 

Note :  75  A.  S.  R.  634.  etc.,  R.  Co.  v.  Lundstrom,  16  Neb.  254, 

See  supra,  par.  220.  49  Am.  R^p.  718;  Slater  v.  Jewett,  85 

Members  of  a  switch  crew  are  for  N.  Y.  61,  39  Am.  Rep.  627;  Hobbs  v. 

the  most  part  held  to  be  fellow  serv-  Atlantic,  etc.,  R.  Co.,  107  N.  C.  1,  12 

ants  of  car  repairers,  car  inspectors,  S.  E.  124,  9  L.R.A.  838;  Pleasants  v. 

switchmen,  or  other  employees  at  work  Raleigh,  etc.,  R,  Co.,  121  N.  C.  492, 

on  cars  or  tending  switches.    52  L.R.A.  28  S.  E.  267,  61  A.  S.  R.  674;  Cole- 

(K.S.)  1090  note.  man  v.  Wilmington,  etc.,  R.   Co.,  25 

9.  See  supra,  par.  196.  S.  C.  446,  60  Am.  Rep.  516  *.  Jenkins 

10.  Weisser  v.  Southern  Pacific  R.  v.  Richmond,  ietc,  R.  Co.,  39  S.  C.  507, 
Co.,  148  Cal.  426,  83  Pac.  439,  7  Ann.  18  S.  E.  l82,  39  A.  S.  R.  750 ;  Nash- 
Cas.  630;  Shuster  v.  Philadelphia,  etc.,  ville,  etc.,  R.  Co.  v.  Wlieless,  10  Lea 
R.  Co.,  6  Penn.  (Del.)  4,  62  Atl.  689,  (Tenn.)  741,  43  Am.  Rep.  317;  Louis- 
4  L.R.A.(N.S.)  407;  Prather  v.  Rich-  ville,  etc.,  R.  (^o.  v.  Martin,  87  Tenn. 
mond,  etc.,  R.  Co.,  80  Ga.  427,  9  S.  E.  398,  10  S.  W.  772,  3  L.R.A.  282;  Ala- 
530,  12  A.  S.  R.  263;  Abend  v.  Terre  bama  Great  Southern  R.  Co.  v.  Bald- 
Haute,  etc.,  R.  Co.,  Ill  111.  202,  53  win,  113  Tenn.  409,  82  S.  W.  487,  3 
Am.  Rep.  616;  Ohio,  etc.,  R.  Co.  v.  Ann.  Cas.  916,  67  L.R.A.  340;  Louis- 
Collarn,  73  Ind.  261,  38  Am.  Rep.  134;  ville,  etc.,  R.  Co.  v.  Vincent,  116  Tenn. 
Indianapolis,  etc.,  Transit  Co.  v.  Fore-  317,  95  S.  W.  179,  8  Ann.  Cas.  66 ; 
man,  162  Ind.  85,  69  N.  E.  669,  102  Johnson  v.  Boston,  etc.,  R.  Co.,  78  Vt. 
A.  S.  R.  185;  Brewster  v.  Chicago,  etc..  344,  62  Atl.  1021,  4  L.R.A.(N.S.)  856; 
R,  Co.,  114  la.  144,  86  N.  W.  221,  89  Richmond,  etc.,  R.  Co.  v.  WilUams,  86 
A.  S.  R.  348;  St.  Louis,  etc.,  R.  Co.  Va.  165,  9  S.  E.  990,  19  A.  S.  R.  876. 
V.  Weaver,  35  Kan.  412,  11  Pac.  408,  Notes:  53  Am.  Rep.  45;  5  L.R.A. 
57  Am.  Rep.  176;  Greer  v.  Louisville,  735;  7  L.R.A.  500;  18  L.R.A.  793;  43 
etc.,  R.  Co.,  94  Ky.  169,  21  S.  W.  L.R.A.  347;  50  L.R.A.  430;  1  L.R.A. 
649,  42  A.  S.  R.  346;  Louisville,  etc.,  (N.S.)  670. 

R.  Co.  v.  Brown,  127  Ky.  732,  106       As  to  riding  to  or  from  work,  see 
S.  W.  795, 13  L.R.A.(N.S.)  1136;  Rod-   supra,  par.  89,  223. 
man  v.  Michigjan  Cent,  R.  Co^  55  Mich.        11.  See  supra,  par.  214  et  seq. 
57,  20  N.  W.  788,  54  Ana.  Uep.  348; 
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ants  of  other  employees  of  the  company,  as  for  example  trackmen  or 
section  hands,*  yardmen,*  car  repairers,'  and  cax  inspectors.® 

R.  Co.  V.  Dupree,  84  Ark.  377,  105  Y.   267,  47  Am.  Rep.   36;   Lewis  v. 

S.  W.  878,  120  A.  S.  R.  74;  Darrigan  Pennsylvania  R.  Co.,  220  Pa.  St.  317, 

V.  New  York,  etc.,  R.  Co.,  52  Conn.  69  Atl.  821,  13  Ann.   Cas.  1142,  18 

285,  52  Am.  Rep.  590;  Pigeon  v.  Lane,  L.R.A.(N.S.)  279;  Calvo  v.  Charlotte, 

80  Conn.  237,  67  Atl.  888,  11  Attn,  etc.,  R.  Co.,  23  S,  C.  526,  66  Am.  Rep. 

Cas.   371;   Elliot  v.   Chicago,  etc.,  R.  28;   St.  Louis,  etc.,  R.  Co.  v.  Welch, 

Co.,   5   Dak.   523,   41   N.   W.   758,   3  72  Tex.  298,  10  S.  W.  529,  2  L.R.A. 

L.R.A.  363;  Chicago  Union  Traction  839;  Davis  v.  Central  Vermont  R-.  Co., 

Co.  v.  Sawusch,  218  111.  130,  76  N.  E.  55  Vt.  84,  45  Am.  Rep.  590 ;  Moon  v. 

797, 1  L.R. A.  (N.S.)  670;  Chicago,  etc.,  Richmond,  etc.,  R.  Co.,  78  Va.  746, 

R.   Co.   V.   Eaton,  96   111.   App.   570,  49  Am.  Rep.  401  and  note;  Madden 

affirmed  194  111.  441,  62  N.  E.  784,  v.  Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 

88  A.  S.  R.  161;  Chicago,  etc.,  R.  Co.  610,  57  Am.  Rep.  695;  Knicelv  v.  West 

v.  Barker,  169  Ind.  670,  83  N.  E.  369,  Virginia  Midland  R.  Co.,  84  W.  Va. 

14  Ann.   Cas.   376,   17   L.R.A. (N.S.)  278,  61  S.  E.  811,  17  L.R.A.(N.S,) 

542;  St.  Loui^y  etc.,  R.  Co.  v.  \Veaver,  370. 

35  Kan.  412,  11   Pac.   408,   67   Am.  Notes:  53  Am.  Rep.  45;  60  L.R.A. 

Rep.  176;  Kansas  City,  etc.,  R.  Co.  429,   434;   48   L.R.A.(N.S.)    155;    52 

v.  Kier,  41  Kan.  661,  21  Pac.  770,  13  L.R.A.(N.S.)  1101;  14  Ann.  Cas.  383; 

A.  S.  R.  311 ;  Chesapeake,  etc.,  R.  Co.  Ann.  Cas.  1913D  51. 

v.  Wbite,  147  Ky.  15,  143  S.  W.  1046,  Riding  to  ai>d  from  work,  see  supra, 

Ann.   Cas.   1913D   239;   O'Connell   v.  par.  89,  223. 

Baltimore,  etc.,  R.   Co.,  20   Md.  212,  5.  Howard  v.  Delaware,  etc.,  Canal 

83  Am.  Dec.  549;  Durgin  v.  Munson,  Co.,  40  Fed.  195,  6  L.R.A.  75;  Dunn 

9  Allen  (Mass.)  396,  85  Am,  Dec.  770;  y.  Chicago,  etc.,  R.  Co.,  130  la.  580, 

Kilduff  ^^  Boston  Elevated  R.-Co.,  105  107  ^^  w.  616,  8  Ann.  Caa.  226  and 

Mass.   307,   81   N.   E.   191,  9   LJ^.A.  ^ote,  6  L.R.A.(N.S.)  452;  Swadley  v. 

0o^-r)  xT'^Vtr^oitJ"  ^•.^i'^^^V^  ^.'^l''  Missovri  Pac.  R.  Co.,  118  Mo.  268,  24 

258,  9  N.  W.  273,  41  Am.  Rep.  101;  g^  ^^^'140,  40  A.  S.  R.  366-   Smith 

Hamson  V    Dctmt,  etc     R.  Co     79  ^    g^j^  ^    ^       ^^  j^    j    j^    q^    ^ 

Mich.  409,  44  N.  W.  1034,  19  A.  S.  R.  ax,   ^q^   kq  t  -^  .    oaq                   ' 

180,  7  L.R.A.  623;  McDonald  v.  Mich-  Notf 'sO  L  if  A  43^> 

igan  Cent.  R.  Co.,  132  Mich.  372,  93  a   ^V»cf^,r  v    pJ^^^^^^              Mn     R 

en  T    r>   A    /XT  CI  \   moo         j  .-    i.        t        •  K.    CO,    V.    Petty,    07    JlllSS.    Jo5,    i     OO. 

52  L.R.A. (N.S.)  1082  and  note;  LiJuis,  nr^    in   a    q    p    qa/i 

etc.,  R.  Co.  V.  Petty,  67  Miss.  255,  7  r'^^  ^'     ,      ,    .'      ,              , 

So.   351,   19   A.   S.   R.   304;   Mobile,  /he  general  rale  is  that  an  employee 

etc.,  R.   Co.  V.  Hicks,  91  Miss.  273,  ^^  ^  ^'^^^'l   ^^P?*   company   and-  an 

46  So.  360,  124  A.  S.  R.  679 ;  Murrav  employee  of  a  railroad  company  using 

V.  St.  Louis,  etc.,  R.  Co.,  98  Mo.  573,  such  depot,  where  «ich  employee  re- 

12   S.   W.  252,   14   A.    S.   R.  661,   5  mains  under' the  exclusive  control  of 

L.R.A.  735  and  note;  Jones  v.  Kansas  his  own  master,  are  not  fellow  serv- 

Citv,  etc..  R.   Co.,   178   Mo.  528,   77  ants.     Brady  v.  Chicnpro,  etc.,  R.  Co., 

S.  W.  890,  101  A.  S.  R.  434;  Tabor  114  Fed.  100,  52  C.  C.  A.  48,  67  L.R.A. 

v.  St.  Louis,  etc.,  R.  Co.,  210  Mo.  385,  712. 

109   S.   W.   764,   124  A.   S.   R.   728;  Note:  18  Ann.  Cas.  27^. 

Smith  V.  Erie  R.  Co.,  67  N.  J.  L.  636,  7.  Note:     52     L.R.A. (N.S.)     1090, 

52  Atl.  634,  59  L.R.A.  302;  Vick  v.  1100. 

New  York  Cent.,  etc.,  R.  Co.,  95  N.  8.    Alabama  Great  Southern  R.  Co. 
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231.  Trainmea  and  Despatehers,  Telegraph  Operators,  or  Signal- 
men.— ^It  ifi  held  by  the  very  decided  weight  of  authority  that  a  train 
despatcher  who  has  control  of  the  movement  of  trains  and  cars  and 
to  whose  orders  trainmen  are  subject  is  not  a  fellow  servant  with 
those  actually  engaged  in  operating  and  moving  trains^  but  is  the 
representative  of  the  company.*  A  car  despatcher  to  whom  is  con- 
fided the  management  of  cars  on  a  street  railway  is  an  employee 
intrusted  with  and  exercising  superintendence,  and  whose  sole  and 
principal  duty  is  that  of  superintendence,  within  the  meaning  of  a 
statute  rendering  the  employer  responsible  for  the  negligence  of  such 
person.^^  But  though  &ere  is  a  close  relationship  between  a  train 
despatcher  and  a  telegraph  operator  who  executes  the  orders  of  the 

V.  Carroll,  97  Ala.  126,  11  So.  803,  116  N.  Y.  398,  22  K  E.  397,  15  A. 

38  A.  S.  R.  163,  18  L.R.A.  433;  St.  S.  R.  410,  5  L.R.A.  750;  Eaton  v.  New 

Louis,  etc.,  R.  Co.  v.  Rice,  51  Ark.  467,  York  Cent.,  etc.,  R.  Co.,  163  N.  Y. 

11  S.  W.  699,  4  L.R.A.  173;  Dewey  391,  57  N.  E.  609,  79  A.  S.  R.  600; 

V.  Detroit,  ete.,  R.  Co.,  97  Mich.  329,  International,  ete.,  R.  Co.  v.  Keenan, 

56  N.  W.  756,  37  A.  S.  R.  348,  22  78  Tex.  294,  14  S.  W.  668,  22  A.  S. 

L.R.A.  292;  Byrnes  v.  New  York,  etc.,  R.  52,  9  L.R.A.  703;  Kiley  v.  Rutland 

R.  Co.,  113  N.  Y.  251,  21  N.  E.  50,  R.  Co.,  80  Vt.  536,  68  Atl.  713,  13 

4  L.R.A.   151;   Kiley  v.   Rutland  R.  Ann.  Cas.  269  and  note. 

Co.,  80  Vt.  536,  68  Atl.  713,  13  Ann,  Note:  52  L.R.A. (N.S.)  1095,  1096, 

Cas.  269  and  note.  1098. 

Not  fellow  servants  of  others.    Mar-  9.  Little  Rock,  etc.,  R.  Co.  v.  Barr>', 

tin  V.  Wabash  R.  Co.,  142  Fed.  650,  73  58  Ark.  198,  23  S.  W.  1097,  26  L.R.A. 

C.  C.  A.  646,  6  Ann.  Cas.  582;  Kansas  386  and  note;  Darrigan  v.  New  York, 

City,  etc.,  R.  Co.  v.  Becker,  67  Ark.  etc.,  R.   Co.,  52   Conn.  285,  52   Am. 

1,  53  S.  W.  406,  77  A.  S.  R.  78,  46  Rep.    590;    Norfolk,   etc.,   R.    Co.    v. 

L.R.A.  814;  St.  Louis,  etc.,  R.  Co.  v.  Hoover,  79  Md.  253,  29  Atl.  994,  47 

Webster,  99  Ark.  265, 137  S.  W.  1103,  A.  S.  R.  392,  25  L.R.A.  710;  Hunn 

1199,  Ann,   Cas.  1913B  141 ;  Cincin-  v.  Michigan  Cent.  R.  Co.,  78  Mich.  513, 

nati,  etc.,  R.  Co.  v.  McMullen,  117  Ind.  44  N.  W.  502,  7  L.R.A.  500;  Smith  v. 

4.39,  20  N.  E.  287,  10  A.  S.  R.  67;  Wabash,  etc.,  R.  Co.,  92  Mo.  359,  4 

Brann   v.   Chicago,   etc.,   Co.,   53   la.  S.  W.  129,  1  A.  S.  R.  729 ;  Ricker  v. 

595,  6  N.  W.  5,  36  Am.  Rep.  243 ;  Central  R.  Co.,  73  N.  J.  L.  751,  64  Atl. 

Louisville,  etc.,  R.  Co.  v.  Williams,  95  1068,  9  Ann.   Cas.  785  and  note,  7 

Ky.  199,  24  S.  W.  1.  44  A.  S.  R.  214;  L.R.A. (N.S.)   650  and  note;  Flike  v. 

Louisville,  etc.,  R.  Co.  v.  Lowe,  118  Boston,  etc.,  R.  Co.,  53  N.  Y.  549,  13 

Kv.  260,  80  S.  W.  768,  65  L.R.A.  122;  Am.  Rep.  545;  Hankins  v.  New  York, 

Ward  V.  Pulhnan  Car  Corp.,  131  Ky.  etc.,  R.  Co.,  142  N.  Y.  416,  37  N.  E. 

142,  114  S.  W.  754,  26  L.R.A. (N.S.)  466,  40  A.  S.  R.  616,  25  L.R.A.  396; 

343;  Budge  v.  Morgan's  L.  etc.,  Co.,  Le^is  v.  Seifert,  116  Pa.  St.  628,  11 

108  La.  349,  32  So.  535,  58  L.R.A.  333 ;  Atl.  514,  2  A.  S.  R.  631 ;  Galveston, 

Crawford  v.  United  Rys.,  etc.,  Co.,  101  etc.,  R.  Co.  v.  Smith,  76  Tex.  611,  13 

Md.  402,  61  AU.  287,  70  L.R.A.  489 ;  S.  W.  562, 18  A.  S.  R.  78. 

Dewevv.  Detroit,  etc.,  R.  Co.,  97  Mich.  Notes:    75   A.    S.   R.    637,   638;    2 

329,  56  N.  W.  756,  37  A.  S.  R.  348,  L.R.A.  192;  Ann.  Cas.  1912D  882. 

22  L.R.A.  292,  reversing  97  Mich.  343,  For  contrary  holdings,  see  7  L.R.A. 

52  N.  W.  942,  16  L.R.A.  342;  Good-  (N.S.)  655  note, 

rich  V,  New  York  Cent,  etc.,  R.  Co.,  10.  Fitzgrerald  v.  Worcester,  etc.,  R. 
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train  despateher  and  aids  him  genei*ally  in  the  direction  of  the  move- 
ment of  trains,  by  the  weight  of  authority  the  operator  is  deemed  to 
be  a  fellow  servant  of  employees  engaged  in  operating  trains  upon 
the  road.  The  reason  assigned  by  the  courts  announcing  this  rule 
is  that  the  operator  has  no  authority  to  direct  the  movement  of  trains 
other  than  that  which  he  derives  from  the  train  despateher,  and  that 
his  duties  are  connected  with  the  operation  of  the  road  and  not  with 
the  supervision  of  the  direction  of  the  movements  of  trains.**  Accord- 
ingly, a  brakeman  of  a  railway  train  and  a  telegraph  operator  in 
charge  of  a  signal  station,  with  full  authority  to  control  the  running 
of  trains,  and  to  whom  all  brakemen  owe  the  duty  of  obeying  his 
ordere,  are  held  not  to  be  fellow  servants.**  There  is  a  sharp  conflict 
of  authority  as  to  whether  the  employee  in  charge  of  the  signal  system 
of  a  railroad  company  is  a  fellow  servant  of  trainmen  injured  by  his 
negligence.** 

232.  Pullman  Car  Employees;  Postal  Clerks.^-As  to  whether  per- 
sons employed  on  Pullman  cars  or  other  like  special  cars  are  to  be 
considered  fellow  serxants  of  the  regular  train  crew  is  a  question 
upon  which  there  has  been  some  diversity  of  opinion,**  the  rulings 
in  some  instances  being  influenced  by  statutes  and  the  provisions  of 
express  contracts.**  In  the  case  of  postal  clerks  there  is  not  much 
room  for  doubt.  Inasmuch  as  they  are  employees  of  the  United 
States  it  must  be  held  that  they  are  not  fellow  servants  of  the  rail- 
road company's  employees.** 

Co.,  200  Mass.  105,  85  N.  E.  911,  19  12.  Flannegan  v.   Chesapeake,  etc., 

L.R.A.(N.S.)  239.  R.  R.  Co.,  40  W.  Va.  436,  21  S.  E. 

11.  Price  V.  Detroit,  etc.,  R.  Co.,  145  1028,  52  A.  S.  R.  896. 

n.  S.  651,  12  S.  Ct.  986,  36  U.  S.  13.  Buteau  v.  New  York,  etc.,  R.  Co., 

(L.  ed.)  843;  Northern  Pac.  R.  Co.  v.  35  ^-  I-  ^46,  87  Atl.  324,  52  L.R.A. 

Dixon,  194  U.  S.  338.  24  S.  Ct.  683,  (N-S.)  112/  and  note 

48   U.   S.    (L.   ed.)    1006 J   Rogers  v.  N^^V  -^^nn.  Cas.  1912D  882. 

Fere  Marquette  R.  Co.,  166  Mich.  42,  ,oJVTr«%l  q^v  Vq  i«  a^^^ 
10-1    XT    ^\r    -I  en     A  n        imork  oqi     125  Mo.  666,  28  S.  W.  883,  4o  A.  b. 

131  N.  W.  159   Ann    Cas   1912D  881    j^  26  L.R.A.  718;  Lewi's  v.  Penn- 

and  note,  52  L.R.A.(N.b.)  1123  and  ^^^^^^  j^  ^  220  Pa.  St.  317,  69 
note;  Reiser  V.  Pennsylvania  Co.,  152  ^^,  ^^1,  13  Ann.  Cas.  1142  and  note. 
Pa.  St.  38,  25  Atl,  175,  34  A.  S.  R.  ig  L.R.A.(N.S.)279.  And  see  Car- 
620.  RiBBS,  vol.  4,  pp.  1178-1179. 

Notes:  50  L.R.A.  429;  9  Ann.  Cas.       15.  Lewis   v.  Pennsylvania  R.   Co., 
789.  220  Pa.  St.  317.  69  Atl.  821,  13  Ann. 

For  contrary  holdings,  see  East  Ten-   Cas.  1142  and  note,  18  L.R.A.  (N.S.) 
nessee,  etc.,  R.  Co^  v.  De  Armond,  86   279. 

Tenn.  73,  5  S.  W.  600,  6  A.  S.  R.  16.  Cleveland,  etc.,  R.  Co.  v.  Ketch- 
816;  Illinois  Cent.  R.  Co.  v.Bentz,  108  am,  133  Ind.  346,  33  N.  E.  116,  36 
Tenn.  670,  69  S.  W.  317,  91  A.  S;  R.  A.  S.  R.  550,  19  L.R.A.  339.  See 
763,  58  L.R.A.  690.  supra,  par.  169.     See  also  Cakriers, 

Notes:  75  A.  S.  R.  637;  52  L.R.A.    vol  4,  pp.  1013,  1180,  as  to  the  status 
(N.S.)  1127.  of  postal  clerks  on  railway  trains. 
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Statutes  Ahrorjiiling  Doctrine 

233.  Generall7. — Not  only  has  the  fellow  servant  rule  been  greatly 
modified  hy  judicial  decision  in  recent  times,''  but  statutory  «iact- 
ment  has  been  invoked  a^inst  its  impoiitie  pronouncement.'*  The 
courts  have  confirmed  the  right  of  Uie  iegiiatures  of  the  states  to 
abolish  the  rule,'*  and  many  acts  have  been  passed  both  in  Kngland 
and  America  for  the  purpose  of  abrogating  the  rule  in  toto  or  in  its 
application  to  certain  employments."  The  abolition  of  the  rule  is 
perhaps  the  most  important  achievement  of  the  Federal  Krapioyors' 
Ijability  Aet.'  The  laws  of  this  character  were  received  at  first  with 
some  disfavor  by  the  courts,  and  narrow  interpretations  were  pHt 
upon  their  provisions,'  but  later  pronouncements  favor  a  liberal  con- 

17.  See  Bupra,  par.  195.  30.  Denver,  etc.,  R.  Co.  v.  Nor^t«, 

18.  Note:  18  L.Rji.  7»7.  See  141  Fed.  247,  72  C.  C.  A.  365,  5  Add; 
Workmen's  Coupens.^tiok  Actb.  (Jm.  448,  6  L.R.A.(N.S.)    981;   Alor. 

19.  Louisville,  etc.,  R.  Co.  v.  Meiton,  batna,  etc.,  B.  Co.  v.  Carroll,  97  Ala. 
218  U.  S.  3G,  30  S.  Ct.  C76,  54  U.  S.  120,  11  So.  803,  38  A.  S.  R.  163,  18 
(L.  ed.)  921,  47  L.R.A.(N.S.)  84  and  L.R.A.  433;  Sewer  District  No.  2  v. 
note;  ^fobile,  etc.,  R.  Co.  v.  Turnip-  Morelnnd,  94  Ark.  380, 127  S.  W.  4fi9, 
seed,  2in  U.  S.  35,  31  S.  Ct.  1:16.  55  21  Ami.  Caa.  957;  Moore  v.  Dublin 
U.  S.  (L.  ed.)  78|,  Ann.  Cas.  1912A  Cotton  Milb,  127  Q&.  609,  56  S.  E. 
463,  32  L.R.A.(N.S.)  226;  Kane  v.  839,'  10  L.R.A.(N.S.)  772;  Chicago, 
Erie  R.  Co.,  1.33  Fed.  681,  67  C.  C.  etc.,  R.  Co.  v.  Rouse,  178  111.  132,  52 
A.  653,  68  L.R.A.  788;  Vindicator  N.  E.  951,  44  L.R.A.  410;  Houser  v. 
Consol.  Gold  Min.  Co.  v.  Firalhropk,  Chicago,  etc.,  R.  Co.,  60  la.  230,  14 
36  Colo.  498,  86  Pae.  313,  lO  Ann,  Cas.  N.  W,  778,  46  Am.  K«p.  65;  Maloue  v, 
1108  and  note;  Florida  I'.^aet  Coast  R.  Burlington,  ete.,  R.  Co.,  61  la.  326,  16 
Co,  V.  Lassiter,  58  Fla.  234,  50  So.  248,  N.  \V.  203,  47  Am.  Rep.  813;  Malpne 

19  Ann.  Cae.  192  and  note;  Indianap-  v.  Biuliugton,  etc.,  R.  Co.,  6fi  la.  417, 
olis  Union  R.  Co.  v.  Houlihan,  157  21  N.  W.  756,  54  Am.  Rep.  11;  Schua 
Ind.  494,  tiO  N.  E.  943,  54  L.R.A.  787;  v.  Powera-SiniTv.-n  r.,..  g5  Minn.  447. 
Indianapolis  Traction,  etc.,  Co.  v.  Kin-  89  N.  W.  6h.  im  L.K.A.  887;  Mobile, 
nev,  171  Ind.  612,  85  N.  E.  954,  23  etc.,  R.  C-^.  v.  Hi>k-.  !il  Uhs.  273,  46 
L.R.A,(N.S.)  711;  Dirken  y.  Great  So.  360,124  A.  S.  li.  (173;  Fitzgerald 
Northern  Paper  Co.,  110  Me.  374,  86  v.  Southern  I!.  Cu,.  1  M  S.  C.  530,  54 
AtL  320,  Ann.   Cas.   1914D  390  and  S.  El  391,  6  L.I!,A.(N..S.l  337. 

note;   Givens  v.   Southern   R.   Co..   94  NoIl-h:  36  Am.  Dec.  280;  97  A.  S.  R. 

Miss.  8.10,  49  So.  180,  22L,R.A.(N.S.")  891;  41  L.K.A.  143;  43  L.R.A.  375; 

971:  Callahan  v.  St.  Louis  Merchants  19  Eng.  RuL  Cna.  iU3. 

Bridge  Terminal  R,  Co.,  170  Mo.  473,  See  supra,  par.  171. 

71  S.   W.  208,  94  A.   S.   R.  746,  60  1.  See  supra,  par,  70.    . 

L.R.A.  249;  Ivea  v.  South  Buffalo  R.  2.  Brady   v.   Chicago,  etc.,  R.   Co., 

Co.,  201  N.   Y.   271,  94  N.   W.  431,  114  F'ad.  100,  52  C.  C,  A.  48,  57  L.R.A. 

Ann.  Cas.  1912B  156,  34  L.R.A.(N.S.)  712;    Reeson   v.   Busenbark,  44  Kan. 

162.  S69,  25  Pac.  43,  10  L.R.A.  8;W;  A^h- 

Nolest    12   L.R.A.(K.S.)    1040;    47  ley  v.  Hart.  147  Mass.  573,  18  N.  E. 

L.R.A.(N.S.)  114;  10  Ann.  Cas.  1113;  416,  1  L.R.A.  355;  Jemming  v.  Great 

19  Eng.  Rul.  Cas.  163.  Northern  R.  Co.,  9C  Minn.  302,  104  N. 

StatuU  held  invalid.    Bedford  Quar-  W.  1079,  1  L.R.A. (N.S.)  696. 

ries  Co.  V.  Bough,  168  Ind,   671,  80  Note:  45  L.R.A.(N.a.)  842.' 
N.  E.  529,  14  L.R.A.(N.S.)  418. 
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stniction.*  Although  the  statute  imposes  liability  for  the  "negligence 
or  carelessness"  of  employees,  the  better  view  seems  to  be  that  the 
employer  is  responsible  for  injuries  that  axe  the  result  of  a  formed 
intention.* 

234.  Statutes  Relating  to  Railroad  £inployees.^**In  a  number  of 
states  the  legislatures  have  provided  that  railroad  employees  shall 
be  exempt  from  the  application  of  the  fellow  servant  rule.*  These 
acts  as  a  rule  have  been  upheld,  the  courts  holding  that,  the  employ- 
ment of  railroading  being  especially  hazardous,  the  legislatures  are 
justified  in  passing  laws  affecting  such  employment,  which  will  apply 
to  railroads  only,  and  such  laws  will  not  be  deemed  unconstitutional 
as  denying  to  railroads  equal  protection  of  the  laws.*  The  terms 
of  these  acts,  taken  literally,  are  broad  enough  in  many  cases  to  com- 
prehend all  employees  of  railroads ; '  and  in  some  instances  the  courts 
liave  construed  them  to  hav^e  this  effect.'^  Bi^t  as  a  rule  the  judicial 
view  has  been  that  the  statutes  contemplate  only  such  employees  as 
may  be  injured  while  engaged  in  work  hazardous  in.  nature  by  reason 
of  its  relation  to  railroad  operation.*  To  take  a  plain  case:  The 
statute  does  not  apply  to  an  employee  who  sustains  injuries  while 
engaged  in  cutting  and  removing  ice  from  a  river  for  the  use  of  the 

3.  Notes:  18  L.R.A.(N.S.)  479;  47  133  Pac.  216,  47  L.R.A.(N.S.)  106; 
L.R.A.(N.S.)  114.  Pagan  v.  Southern  Ry.,  78  S.  G.  413, 

4.  Lipscomb  v.  Houston,  etc.,  R.  Co.,  59  S.  E.  32,  13  Ann.  Cas.  1105  and 
95  Tev.  6,  64  S.  W.  923,  93  A.  S.  R.  note;  Albreeht  v.  Milwaukee,  etc.,  R. 
804,  55  L.R. A.  869 ;  Galveston,  etc.,  R.  Co.,  87  Wis.  105,  58  N.  W.  72,  41  A. 
Co.  V.  Currie,  100  Tex.  136,  96  S.  W.  S.  R.  30. 

1073,  10  L.R.A.(N.S.)  367.  Note:  8  Ann.  Cas.  235. 

5.  Pierce  v.  Van  Dusen,  78  Fed.  693,  6.  Note:  12  L.R.A.(N.S.)  1040.  And 
47  U.  S.  App.  339,  24  C.  C.  A.  280,  69  see  cases  cited  supra,  par.  232,  note  3. 
L.R.A.  705;  Brady  v.  Chicago,  etc.,  R.  7.  Beleal  v.  Northern  Pac.  R.  Co., 
Co.,  114  Fed.  100,  52  C.  C.  A.  48,  57  15  N.  D.  318,  108  N.  W.  33,  11  Ann. 
L.R.A.  712;  Chicago  Great  Western  Cas.  921  and  note;  Hallnms  v.  South- 
R.  Co.  v.  Crotty,  141  Fed.  913,  73  C.  em  Rv.,  82  S.  C.  299,  64  S.  E.  147,  17 
C.  A.  147,  4  L.R.A.(N.S.)   832;  Mc-  Ann.  Cas.  511  and  note. 

Grady  v.  Charlotte  Harbor,  etc.,  Co.,  8.  Note:  47  L.R.A. (N.S.)  114. 

66   Fla.  486,   63   So.  921,  52  L.R.A.  9.  Vindicator  Consol.  Gold  Min.  Co. 

(N.S.)  874;  Pittsburgh,  etc.,  R.  Co.  v.  v.  Firstbrook,  36  Colo.  498,  86  Pac. 

Montcromery,  152  Ind.  1,  49  N.  E.  582,  313, 10  Ann.  Cas.  1108  and  note;  John- 

71  A.  S.  R.  301,  69L.R.A.  875;  Indian-  son   v.    Great   Northern   R.   Co.,   104 

apolis  Union  R.  Co.  v.  Houlihan,  157  Minn.  444,  116  N.  W.  936,  18  L.R.A. 

Ind.  494,  60  N.  E.  943,  54  L.R.A.  787;  (N.S.)  477;  Hanson  v.  Northern  Pac. 

Indianapolis,  etc.,  Transit  Co.  v.  Fore-  R.  Co.,  108  Minn.  94,  121  N.  W.  607, 

man,  162  Ind.  85,  69  N.  E.  669,  102  22  L.R.A. (N.S.)  968;  Twiddv  v.  Dare 

A.  S.  R.  185;  Cahill  v.  Illinois  Cent.  Lumber  Co.,  154  N.  C.  237,' 70  S.  E. 

R.  Co.,  148  la.  241,  125  N.  W.  331,  28  282,  47  L.R.A. (N.S.)   135;  Beleal  v. 

L.R.A. (N.S.)    1121;    Mobile,   etc.,   R.  Northern  Pac.  R.  Co.,  15  N.  D.  318. 

Co.  V.  Hicks,  91  Miss.  273,  46  So.  360,  108  N.  W.  33,  11  Ann.  Cas.  921  and 

124  A.   S.   R.   679;   Hallock  v.  New  note. 

York,  etc.,  R.  Co.,  197  N.  Y.  450,  90  Notes:     1    L.R.A.(N.S.)     696;     47 

N.  E.  1124,  52  L.R.A.(N.S.)  1142  and  L.R.A.(N.S.)  113. 
note;  Kreps  v.  Brady,  37  Okla.  754. 
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railroad  company.*^  But  just  what  employees  and  what  sorts  of 
work  are  within  the  puniew  of  these  laws  has  been  the  subject  of 
many  conflicting  rulings.*^  The  courts  are  generally  agreed  that 
the  statute  is  intended  for  the  benefit  of  all  employees,  regardless  of 
the  department  in  which  they  generally  may  be  engaged,  whose  duty 
for  the  time  being  exposes  them  to  the  dangers  of  railway  operation.** 
And  it  may  be  conceded  that  work  intimately  connected  with  the 
movement  of  trains  and  cars  is  contemplated  by  the  act ;  *•  but  the 
decisions  are  in  violent  conflict  as  to  whether  the  law  extends  to  other 
sorts  of  railroad  employment,  such  as  construction  work,'*  section 
or  repair  work  on  or  along  tracks,**  work  in  shops,  roundhouses  and 
depots,**  the  loading  and  unloading  of  cars,*'  and  the  r^se  and  man- 
agement of  handcars.**  Where  the  duty  of  the  employee  requires 
him  to  ride  upon  the  road  to  and  from  his  work,  or  from  one  place 
of  work  to  another,  and  he  is  injured  by  negligence  in  the  running 
of  the  train,  the  cases  generally  hold  that  he  is  within  the  contempla- 

10.  Beleal  v.  Northern  Pac.  R,  Co.,   L.R.A.(N.S.)  114. 

15  N.  D.  318,  108  N.  W.  33,  11  Ann.  15.  Indianapolis  Traction,  etc.,  Co. 

Cas.  921.  V.  Kinney,  171  Ind.  612,  85  N.  E.  964, 

11.  Indianapolis,  etc.,  Transit  Co.  v.  23  L.R.A.(N.S.)  711;  Dunn  v.  Chi- 
Foreman,  162  Ind.  85,  69  N.  £.  699,  cago,  etc.,  R.  Co.,  130  la.  580,  107  N. 
102  A.  S.  R.  185.  W.  616,  8  Ann.   Cas.  226,  6  L,R.A. 

Notes:  1  L.R.A.(N.S.)  696j  17  Ann.  (N.S.)  452  and  note;  Johnson  v.  St. 

Cas.  514.  Paal,  €tc.,  R.  Co.,  43  Minn.  222,  45 

It  is  for  the  court  to  determine  as  a  N.  W.  156,  8  L;R.A.  419 ;  Wailin  v. 

question  of  law  whether  the  negligence  Eastern  R.  Co.,  83  Minn.  149,  86  N. 

of  the  coemployee  was  in  any  manner  W.  76,  54  L.R.A.  481 ;  Callahan  v.  St. 

connected  with  the  use  and  operation  Louis  Merchants'  Bridge  R.  Co.,  170 

of  the  railway,  where  there  is  no  qnes-  Mo.  473,  71  S.  W.  208,  94  A.  S.  R. 

tion  as  to  wh&t  the  employment  was  or  746,  60  L.R.A.  249. 

as  to  what  the  employees  were  doing  Notes:   18  L.R.A. (N.S.)    479,  482; 

at  the  time  the  injury  was  inflicted.  47  L.R.A.(N.S.)  116. 

Dunn  V.  Chicago,  etc.,  R.  Co.,  130  la.  16.  Slaats  v.  Chicago,  etc.,  R.  Co., 

580,  107  N.  W.  616,  8  Ann.  Cas.  226,  149  la.  735,  129  N.  W.  63,  Ann.  Cas. 

6  L.R.A.(N.S.)  452.  1912D  642,  47  L.R.A.(N.S.)  129;  Swo- 

12.  Pyne  v.  Chicago,  etc.,  R.  Co.,  54  boda  v.  Union  Pac.  R.  Co.,  87  Neb. 
la.  223,  6  N.  W.  281,  37  Am.  Rep.  200, 127  N.  W.  215,  138  A.  S.  R.  483. 
198;   Johnson  v.   Great  Northern  R.  Note:  18  L.R. A. (N.S.)  482. 

Co.,  104  Minn.  444, 116  N.  W.  936,  18  17.  Notes:  18  L.R.A. (N.S.)  480;  47 

L.R.A.(N.S.)  477  and  note;  Kreps  v.  L.R.A. (N.S.)  115. 

Bradv.  37  Okla.  754,  133  Pac.  216,  47  18.  Cahill  v.  Illinois  Cent.  R.  Co., 

L.RJV.(N.S.)  106.  148  la.  241,  125  N.  W.  331,  28  L.R.A. 

Note:  19  Ann.  Cas.  197.  (N.S.)  1121;  Benson  v.  Chicago,  etc., 

13.  Hanson  v.  Northern  Pac.  R.  Co.,  R.  Co.,  75  Minn.  163,  77  N.  W.  798,  74 
108  Minn.  94, 121  N.  W.  607,  22  L.R.A.  A.  S.  R.  444;  Steffenson  v.  Chicago, 
(N.S.)  968  and  note.  etc.,  R.  Co.,  45  Minn.  355,  47  N.  W. 

Note:  18  LJR.A.(N.S.)  479,  482.  1068,  11  L.R.A.  271;  Givens  v.  South- 

14.  Jemming  v.  Great  Northern  R.  em  R.  Co.,  94  Miss.  830,  49  So.  180, 
Co.,  96  Minn.  302,  104  N.  W.  1079,  1  22  L.R.A. (N.S.)  971. 
L.R.A.(N.S.)  696.  Notes:    18    L.R.A.(N.S.)    481;    47 

Notes:    18    L.R.A.(N.S.)    479;    47    L.R.A.(N.S.)  116. 
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tion  of  the  statute,  although  he  may  himself  not  have  had  any  duty 
connected  with  the  actual  running  of  the  train.*' 

235.  Character  of  Railroad  Contemplated  by  Statutes. — Although 
the  constitutional  and  statutory  proxisions  abrogating  the  fellow  serv- 
ant rule  as  to  railroads  disclose  little  or  no  substantial  difference 
of  language,  the  courts  have  arrived  at  diverse  conclusions  in  respect 
of  the  applicability  of  these  laws  to  different  ^oils  of  railroads.*** 
While  liberality  of  interpretation  characterizes  the  rulings  in  :::ome 
states,*  the  courts  of  other  jurisdictions  assert  that  only  commercial 
railroads  or  those  engaged  in  carrying  traffic  for  the  public  generally 
are  contemplated  by  the  provisions.*  In  a  few  instances  the  language 
of  the  statutes  is  such  as  to  show  that  the  legislature  had  only  commer- 
cial or  general  railroads  in  contemplation.*  Occasionally  the  statutes 
have  been  held  to  be  applicable  to  street  railways,*  but  according  to 
the  very  decided  weight  of  authority  street  railroads  are  not  within 
the  contemplation  of  these  law?.*  The  courts,  it  is  said,  will  con- 
strue common  words  according  to  popular  usage,  and,  according  to 
popular  usage,  the  word  "railroad,"  without  any  qualifying  or  explan- 
atory prefix,  is  generally  understood  as  referring  exclusively  to  ordi- 
nary commercial  railroads  used  for  the  transportation  of  both  pas- 
sengers and  freight;  and,  whenever  street  railroads  are  referi-ed  to, 
the  word  "street"  is  prefixed.*  Nor  are  the  conflicting  opinions  con- 
fined to  street  railroads;  the  courts  are  divided  with  respect  to  the 
applicabilitj'  of  the  statutes  to  interurban  electric  railroads,'  and  also 
to  railways  operated  for  private  purposes  and  not  for  common  carriage 
of  passengers  or  goods.^  According  to  some  courts  the  statutes  do  not 
apply  to  logging  railroads,  lumber  railroads,  or  other  raiUoads  owned 
or  operated  by  individuals,  corporations,  or  partnerships  as  adjuncts 
to  their  main  business.*    The  view  of  other  courts  is  that  the  legis- 

19.  Note:  38  L.R.A.(N.S.)  583.  See  Notes:  8  Ann.  Gas.  1087;  Ann.  Gas. 
supra,  par.  89.  19120  650. 

20.  Note ;  Ann.  Gas.  1912D  648.  6.  Norfolk,   etc..   Go.    v.    Ellington, 

1.  See  cases  cited  passim.  108  Va.  245,  61  S.  E.  779,  17  L.R.A. 

2.  Bradford  Gonst.  Co.  v.  Heflin,  88    (N.S.)  117  and  note. 

Miss.  314,  42  So.  174,  8  Ann.   Gas.  7.  Note:  Ann.  Gas.  1912D  651. 

1077  and  note,  12  L.R.A.(N.S.)  1040.  8.  Schoen  v.  Chicago,  etc.,  R.  Co., 

3.  Note:  45  L.R.A.(N.S.)  842.  112  Minn.  38, 127  N.  W.  433, 45  L.R.A. 

4.  Savannah,  etc.,  Rv.  v.  Williams,  (N.S.)  841  and  note. 

117  Ga.  414,  43  S.  E.  751,  61  L,R.A.  Note:  8  Ann.  Gas.  1086. 

249.  Construction  railroads  operated  on 

Note :  Ann.  Cas.  1912D  651.  temporary. trackage.    Beeson  v.  Busen- 

5.  Funk  y.  St.  Paul  City  R.  Co.,  61  bark,  44  Kan.  669,  .25  Pac.  48,  10 
Minn.  435,  63  N.  W.  1099,  62  A.  S.  L.R.A.  839;  Bradford  Const.  Co.  v. 
R.  608,  29  L.R.A.  208;  Sams  v.  St.  Heflin,  88  Miss.  314,  42  So.  174,  8 
Louis,  etc.,  R.  Co.,  174  Mo.  53,  73  S.  Apn.  Cas.  1077, 12  L.R.A. (N.S.)  1040. 
W.  686,  61  L.R.A.  475;  Norfolk,  etc.,  Notes:  8  Ann.  Cas.  1086,  1087. 

Co.  V.  Ellington,  108  Va.  245,  61  S.        9.  Slants   v.   Chicago,  etc.,   R.    Co., 
E.  779,  17  L.R.A. (N.S.>  117  and  note.    149  la.  735,  129  N.  \V,  63,  Ann.  Cas. 
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latiire  had  in  mind  the  character  of  the  danger  incuiTed,  and  as  this 
danger  is  of  the  same  character,  although  perhaps  of  less  degree,  on 
private  railroads  as  on  public  railroads,  the  statute  should  be  held 
applicable  to  both  classes  of  railroads.**  It  certainly  would  seem  to 
be  true  that  a  corporation  organized  under  a  charter  conferring  the 
power  of  eminent  domain,  with  authority  to  construct  railways  for 
the  transportation  of  passengers  and  freight,  is  a  railroad  company 
and  as  such  subject  to  the  provisions  of  the  fellow  servant  act,  though 
its  chief  purpose  is  to  exploit  certain  timber  lands  and  to  market 
the  timber  growing  thereon.** 

C.  WRONGS  TO  THIRD  PERSONS 

Xn.  Employer's  Liability  for  Wrongs  of  Employee 

Generally 

236.  General  Rule  at  Liability. — 'There  can  he  no  doubt  but  what 
an  employer  may  be  held  liable  civilly  to  third  persons  for  the  torts, 
negligences,  frauds,  deceits,  concealments,  misrepresentations,  and 
other  malfeasances  or  misfeasances  of  his  employee.**     Blackstone, 

19120,  642  and  note,  47  L.R.A.(N.S.)  Min.   Co.  ▼.  Little  Chief  Con.  Min. 

129;  Bradford  Const.  Co.  v.  Heflin,  88  Co.,  11  Colo.  223,  17  Pac.  760,  7  A.  S. 

Miss.  314,  42  So.  174,  8  Ann.  Cas.  1077  R.  226;  Cruaselle  v.  Pugh,  67  Ga.  430, 

and    note,    12     L.R.A.(N.S.)     1040;  44  Am.  Rep.  724;  American  Exp.  Co. 

Givens  v.  Southern  R.  Co.,  94  Miss.  v.  Haggard,  37  111.  465,  87  Am.  Dee. 

830,  49  So.  180,  22  L.R.A,(N.S.)  971;  257;  Schwartz  v.  Gilmore,  45  111.  455, 

Twiddy  v.  Dare  Lumber  Co.,  154  N.  C.  92  Am.  Dec.  227 ;  Donaldson  v.  Mis- 

237,  70  S.  E.  282,  47  L.R.A.(N.S.)  sissippi,  etc.,  R.  Co^  18  la.  108,  87 

135.  Am.  Dec.  391;  Doyle  v.  Chicago,  etc., 

Notes:    15    L,R.A.(N.S.)    479;    46  R,  Co.,  77  la.  607,  42  N.  W.  555,  4 

L.R.A.(N.S.)  842.  L.R.A.  420;  Simonton  v.  Loring,  68 

10.  Schus  V.  Powers-Simpson  Co.,  Me,  164,  28  Am.  Rep,  29;  Adams  v. 
85  Minn.  447,  89  S.  W.  68,  69  L.R.A.  Cost,  62  Md.  264,  50  Am.  Rep.  211; 
887;  Schoen  v.  Chicago,  etc,  R.  Co.,  Corrigan  v.  Union  Sugar  Refinery,  98 
112  Minn.  38,  127  N.  W.  433,  45  Mass.  577,  96  Am.  Dec.  685;  State  v. 
L.R.A.(N.S.)  841  and  note;  Hairston  Lnndgren,  124  Minn.  162,  144  N.  W. 
V.  United  States  Leather  Co.,  143  N.  C.  752,  Ann.  Cas.  1915B  377 ;  Mason  v. 
512,  56  S.  E.  847,  10  Ann.  Cas.  698;  Stiles,  21  Mo.  374,  64  Am.  Dec.  242; 
Cunningham  v.  Neal,  101  Tex.  338, 107  Milton  v.  Missouri  Pac.  R.  Co.,  193 
S.  W.  539,  15  L.R.A,(N.S.)  479  and  Mo.  46,  91  S.  W.  949,  4  L.R.A. (N.S.) 
note.  282;  Moses  v.  Mathews,  95  Neb.  672, 

Notes:  15  L.R.A.(N.S,)  479;  8  Ann.  146  N.  W.  920,  Ann.  Cas.  1915A  698; 

Cas.  1086;  Ann.  Cas.  1912D  648.  Wetzel    v.     Omaha    Maternity,     etc., 

11.  Wright  V.  Caney  River  R.  Co,^  Ass*n,  96  Neb.  636,  148  N.  W.  582, 
151  N.  C.  529,  66  S.  E,  588,  19  Ann.  Ann.  Cas.  1915B  1224  and  note;  Hill 
Cas.  384.  V.  Coverly,  7  N.  H.  215,  26  Am.  Dec. 

ISL  Bessemer  Land,  etc.,  Co.  v.  735;  Quinn  v.  Power,  87  N.  Y.  535, 
Campbell,  121  Ala.  50,  25  So.  793,  77  41  Am.  Rep.  392;  Stroher  v.  Elting, 
A.   S.   R.   17;   Little  Pittsburg   Con.    97  N.  Y.  102,  49  Am.  Rep.  515;  Fifth 
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in  his  Commentaries  (1  Bl.  Com.  431),  says:  "If  a  servant  by  his 
negligence  does  damage  to  a  stranger,  the  master  shall  be  answerable 
for  his  neglect."  ^*  It  is  immaterial  whether  the  service  in  which 
the  employee  is  engaged  contemplates  acts  of  agency  or  contact  with 
the  public.  The  rule  is  the  same  in  either  case.  The  employer 
or  principal  may  be  held  accountable  for  the  tortious  or  negligent 
acts  of  his  employee  while  acting  as  his  representative.**  The  em- 
ployer is  liable  independently  of  whether  the  employee  is  liable  to 
him.**  Joint  employers,  according  to  the  decided  weight  of  author- 
ity, are  liable  both  jointly  and  severally  for  the  torts  of  an  employee, 
and  this  notwithstanding  the  particular  service  being  rendered  was 
for  one  only  of  the  employers,  and  notwithstanding  such  employee 
was  paid  directly  by  only  one  of  the  joint  employers.^*  And  the 
legal  rule  of  liability  cannot  be  affected  by  a  contract  which  provides 
that  one  of  several  joint  employers  shall  bear  the  entire  responsibility 
for  the  act  of  their  employee.*'  According  to  some  authorities  a 
discharge  of  the  employee  from  personal  responsibility  for  his  wrong- 
ful act  *^  will  operate  as  a  discharge  of  the  employer.**  And  accord- 
ingly it  is  held  that  where  a  master  and  servant  are  sued  to  recover 
damages  for  a  personal  injury  occasioned  by  the  negligence  of  the 
servant  and  there  is  a  verdict  exonerating  the  servant  but  holding 
the  master  liable,  such  verdict  should  be  set  aside,  as  the  exonera- 
tion of  the  servant  in  such  a  case  inures  to  the  benefit  of  the  master.** 

Ave.  Bank  v.  Portv-Second  St.,  etc.,  521;    Innkeepers,   vol.    14,    p.   606; 

Ferry  R.  Co.,  137  N.  Y.  231,  33  N.  E.  Livery  Stable  Kbbper8,  vol.   17,  p. 

378,  33  A.  S.  R.  712,  19  L.R.A.  331;  1065;  Mines;  Railroads;  SmppiNc; 

Ives  V.  Jones,  26  N.  C.  538,  40  Am.  Street  Railways;  Theaters,  Shows 

Dec.  421;  Pittsburgh,  etc.,  R.  Co.  v.  and  Public  Resorts,  and  other  sug- 

Shields,  47  Ohio  St.  387,  24  N.  E.  658,  gestive  titles. 

21  A.  S.  R.  840,  8  L.R.A.  464;  Fetting  13.  Chicago,  etc.,  R.  Co.  v.  Moranda, 

v.  Winch,  54  Ore.  600,  104  Pac.  722,  93  lU.  302,  34  Am.  Rep.  l68. 

21   Ann.   Cas.   352,   38   L.R.A.(N.8.)  14.  Adams  v.  Cost,  62  Md.  264,  50 

379;  Franklin  Fire  Ins.  Co.  v.  Brad-  Am.  Rep.  211.     See  infra,  par.  237. 

ford,  201  Pa.  St.  32,  50  Atl.  286,  88  See  Principal  and  Agent. 

A.  S.  R.  770  and  note,  55  L.R.A.  408;  16.  Star  Brewing  Co.  v.  Hauch,  222 

Galveston,  etc.,  R.  Co.  v.  Zantzinger,  111.  348,  78  N.  E.  827,  113  A.  S.  R. 

93  Tex.  64,  53  S.  W.  379,  77  A.  S.  R.  420. 

829,  47  L.R.A.  282;  Andrus  v.  How-  16.  Note:  51  L.R.A.(N.S.)   866. 

ard,  36  Vt.  248,  84  Am.   Dec.   680;  17.  Note:  61  L.R.A.(N.S.)   869. 

Tompkins  v.   Pacific   Mut.   Life   Ins.  18.  As  to  liability  of  employee,  see 

Co.,  53  W.  Va.  479,  44  S.  E.  439,  97  supra,  par.  233  et  seq. 

A.  S.  R.  1006,  62  L.R.A.  489 ;  Pattison  19.  Bradlev  v.  Rosenthal,  154  Cal. 

V.  Canadian  Pac.  R.  Co.,  26  Ont.  L.  420,  97  Pac.*^  875,  1^  A.  S.  R.  171 ; 

Rep.    410,    Ann.    Cas.    1913B    904;  McGinnis  v.  Chicago,  etc.,  R.  Co.,  200 

Ronald  v.  Harper,  (1913)  Vict.  L.  R.  Mo.  347,  98  S.  W.  590,  118  A.  S.  R. 

.  311,  4  British  Rul.  Cas.  972.  661,   9   Ann.   Cas.    666   and   note,   9 

Note:  17  Eng.  Rul.  Cas.  273.  L.R.A.(N.S.)   880;  Doremus  v.  Root, 

As  to  employees  engaged  in  partieu-  23  Wash.  710,  63  Pac.  572,  54  L.R.A. 

lar    employments,    see    Automobiles,  649  and  note. 

vol.  2,  p.  1164;   Carriers,  vol.  4,  p.  20.  Bradley  v.  Rosenthal,  154  Cal. 
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In  other  jurisdictio&s  a  different  rule  prevails  and  an  exoneration 
or  release  of  the  servant  from  liability  in  an  action  against  both 
the  master  and  the  servant  does  not  necessarily  exonerate  the  master.^ 

237.  Corporation's  Liability  for  Wrongs  of  Employees. — It  was  long 
thought  that  as  a  corporation  has  no  mouth  with  which  to  utter  slan- 
der, or  hand  with  which  to  write  libels  or  commit  batteries,  or  mind 
to  suggest  malicious  prosecutions  or  other  wrongs — as  it  was  an  artifi- 
cial person,  and  could  speak  and  act  only  through  and  by  the  agency 
of  others — it  was  therefore  not  liable  for  any  torts  except  such  as 
resulted  from  some  act  of  commission  or  omission  of  its  agents  or 
bervants,  while  acting  within  the  scope  of  granted  powers,  or  wrong- 
fully omitting  or  neglecting  some  duty  imposed  by  its  charter  or  by- 
laws ;  and  consequently  it  was  necessary  to  allege  that  the  act  commit- 
ted was  done  while  acting  within  the  scope  of  the  power  and  authority 
of  the  company,  or  that  the  act  omitted  was  required  to  be  performed. 
Whether  it  was  wise  to  depart  from  this  rule,  that  exempted  corpora- 
tions from  liability  for  the  acts  of  agents  in  cases  where  the  character 
of  the  act  depended  upon  motive  or  intent,  seems  no  longer  an  open 
question.  The  old  idea,  that  because  a  corporation  had  no  "soul''  it 
could  not  commit  torts,  or  be  the  subject  of  punishment  for  tortious 
acts,  may  now  be  regarded  as  obsolete.*  The  modern  rule  declares 
that  the  corporation  is  answerable  for  the  torts  of  its  employees  in 
the  same  cases  and  in  the  same  manner  and  form  of  action  as  other 
employers.* 

238.  Infant's  Liability  on  Ground  of  Representation. — It  is  true 
that  an  infant  may  be  liable  for  his  personal  torts.  But  it  seems  to 
be  well  settled  that  an  infant  cannot  be  made  liable  for  the  torts  of 
one  acting  for  him,  because  he  has  no  power  to  appoint  an  agent^or 
8er\'ant,  and  thereby  create  the  relation  of  master  and  servant.  The 
liability  of  a  master  for  the  torts  of  his  servant  rests  on  contract 
existing  between  master  and  servant,  and  an  infant,  having  no  power 
to  contract,  cannot  be  held  for  the  torts  of  the  servant.* 

420,  97  Pac.  875,  129  A.  S.  B.  171;  Norfolk  S.  R.  Co.,  98  N.  C.  34,  3  S.  E. 

Southern  R.  Co.  v.  Harbin,  135  Ga.  923,  2  A.  S.  R.  312.     See  Corpora- 

122,  68  S.  E.  1103,  21  Ann.  Cas.  1011  tions,  vol.  7,  p.  682  et  seq. 

and  note,  30  L.R.A.(N.S.)   404;  Mc  3.  Pittsburgh,  etc.,  R.  Co.  v.  Sulli- 

Ginnis  v.   Chicago,  etc.,  R.   Co.,  200  van,  141  Ind.  83,  40  N.  E.  138,  50 

Mo.  347,  98  S.  W.  590,  118  A.  S.  R.  A.  S.  R.  313,  27  L.R.A.  840;  Central 

661,  9  Ann.  Cas.  656,  9  L.R.A(N.S.)  of  Georgia  R.  Co.  v.  Brown,  113  Ga. 

880.  414,  38  S.  E.  989.  84  A.  S.  R.  250; 

1.  Notes:  9  Ann.  Cas.  661;  21  Ann.  Savannah  Electric  Co.  v.  Wheeler,  128 
Cas.  1014.  Ga.  550,  58  S.  E.  38,  10  L.R.A.(N.S.) 

2.  Bathe  v.  Decatur  County  Agri-  1176;  Moore  v.  Fitchburg  R.  Corp., 
cultural  Soc,  73  la.  11,  34  N.  W.  484,  4  Gray  (Mass.)  465,  64  Am.  Dec.  83. 
5  A.  S.  R.  651;  Vanderbilt  v.  Rich-  Notes:  88  A.  S.  R.  788;  Ann.  Cas. 
mond  Turnpike  Co.,  2  N.  Y.  479,  51  1914B  638. 

Am.   Dec.   315  and  note;   Hussey  v.       4.  See  Infakts,  vol.  14,  p.  260. 
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239.  Degree  of  Care  Required  of  Employee.-— For  the  purpose  of 
determining  the  employer's  liability  the  employee  will  be  deemed  to 
have  been  negligent  if  it  appears  that  he  exercised  a  less  degree  of 
care  than  that  required  of  an  individual  when  acting  in  his  own 
behalf.*  The  degree  of  care  will  necessarily  depend  upon  the  char- 
acter of  the  employment  and  the  danger  to  the  public  arising  there- 
from.* Ordinarily  the  question  of  negligence  will  be  one  for  the 
jury's  determination.'  If  servants  are  put  in  charge  of  a  bull,  to 
be  driven  from  one  place  to  another,  and  he  develops  a  vicious  dispo* 
sition,  attacking  one  or  more  human  beings  in  their  presence  and 
to  their  knowledge,  and  they  thereafter  drive  him  along  the  public 
highway,  where  he  attacks  and  injures  another  human  being,  it  is 
a  question  of  fact  for  the  jury  whether  or  not  such  servants  exercised 
a  proper  degree  of  care  in  the  management  of  the  animal  at  tlie 
time  of  the  last  injury.^  If  one  who  is  confronted  with  a  sudden 
emergency  uses  his  judgment,  his  employer  is  not  liable,  though, 
from  error  in  such  judgment,  injury  is  inflicted  on  another.'  Accord- 
ingly, a  restaurant  keeper,  whose  servant  grasps  a  burning  lamp,  and 
in  attempting  to  carry  it  from  the  room  is  burnt,  and  then  throws 
the  lamp  from  him,  when  it  explodes  and  injures  a  customer,  is  not 
liable  in  damages  for  such  injury.^®  Again,  making  a  particular 
adjustment  of  machinery  in  an  emergency,  by  a  servant  sent  to  install 
it  in  another's  plant,  will  not  render  his  master  liable  for  injury 
thereby  caused  to  the  plant  if  he  acted  according  to  his  best  judg- 
ment at  the  time,  although  it  subsequently  proved  to  be  injudicious.** 

240.  Extent  of  Recovery;  Punitive  Damages. — For  injuries  caused 
by  the  act  of  an  employee  while  engaged  in  discharging  the  duties 
of"  his  employment,  the  authorities  are  entirely  agreed  that  the  em- 
ployer should  make  full  compensation.*-  But  on  the  question  whether 
exemplary  damages  are  to  be  awarded  against  the  employer  there 

5.  Cameron  v.  Kenyon-Connell  Com-  -  93,  37  Atl.  186,  59  A.  S.  R.  632. 
niercial   Co.,   22   Mont.   312,  66  Pac.        11.  Lombard    AYater- Wheel    Gover- 
358,  74  A.  S.  R.  602,  44  L.R.A.  508.    nor  Co.  v.  Great  Northern  Paper  Co., 

6.  Williams  v.  Mineral  City  Park  101  Me.  114,  63  Atl.  655,  6  L.R.A. 
Ass'n,  128  la.  32,  102  N.  W.  783,  111    (N.S.)  180.       . 

A.    S.   R.    184,   5   Ann.   Cas.    924,   1       12.  Wainer  v.   Southern  Pac.   Co., 

L.R.A.(N.S.)  427.    See  also  McDonald  113  Cal.  105,  45  Pac.  187,  54  A.  S. 

V.  Massachusetts  General  Hospital,  120  R.  327 ;  Maisenbacker  v.  Society  Con* 

Mass.  432,  21  Am.  Rep.  529.  cordia,  71  Conn.  369,  42  Atl.  67,  71 

7.  See  Negligence.  A.  S.  B.  213;  Cleghom  v.  New  York 

8.  Clowdis  V.  Fresno  Flume,  etc..  Cent.,  etc.,  R.  Co.,  56  N.  Y.  44,  15 
Co.,  118  Cal.  315,  50  Pac.  373,  62  A.  Am.  Rep.  375;  Stranahan  Bros,  Cater- 
S.  R.  238.  ing  Co.  v.  Coit,  55  Ohio  St.  398,  45 

9.  Bittner  v.  Crosstown  St.  R.  Co.,  N.  E.  634,  4  L.B.A.(N.S.)  506  and 
153  N.  Y.  76,  46  N.  E.  1044,  60  A.  S.  note;  Rueping  v.  Chicago,  etc.,  R.  Co., 
R.  588;  Donahue  v.  Kelly,  181  Pa.  116  Wis.  625,  93  N.  W.  843,  96  A,  S. 
St.  93,  37  Atl.  186,  59  A.  S.  R.  632.  R.  1013. 

10.  Donahue  v.  Kellv,  181  Pa.  St. 
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has  long  been  a  conflict  among  the  (leci.-^ions.*^  According  to  some 
decisions,  the  employer  is  not  to  be  held  liable  unless  tlie  plaiutiflf 
can  show  a  prior  express  authorization  or  subsequent  ratification  of 
the  wrongful  act.**  In  the  supreme  court  of  the  United  States  this 
question  has  been  very  fully  discussed  and  the  rule  stated  as  de<lucible 
from  the  authorities  as  follows:  Guilty  intention  on  the  part  of  the 
defendant  is  required  in  order  to  charge  him  with  exemplary  or  puni- 
tive damages.  Exempku;y  or"  punitive  damages,  being  awarded,  not 
by  way  of  compensation  to  the  sufferer,  but  by  way  of  punishment 
of  the  offender^  and  as  a  warning  to  others,  can  only  be  awarded 
against  one  who  has  participated  in  the  offense.  A  principal,  there- 
fore, though  of  course  liable  to  make  compensation  for  injuries  done 
by  his  agent  within  the  scope  of  his  employment,  cannot  be  held  liable 
for  exemplary  or  punitive  damages,  merely  by  reason  of  wanton, 
oppressive,  or  malicious  intent  upon  the  part  of  the  agent.**  In  many 
states,  however,  it  is  held  that  when  the  act  of  the  agent  or  servant  is 
wilful,  malicious,  grossly  negligent,  etc.,  but  still  within  the  scope 
of  his  authority,  the  superior  will  be  liable  in  exemplary  damages 
the  same  as  if  he  had  committed  the  act  himself,  and  although  the 
act  was  not  otherwise  authorized  than  by  the  general  authority  of 
the  agent  or  servant,  and  was  not  subsequently  ratilied.**  It  is  gener- 
ally held  that  where  a  master  is  liable  to  a  third  person  for  an  injury 

13.  St.  Louis,  etc.,  R.  Co.  v.  Wilson,  (Tenn.)  52,  24  Am.  Rep.  296;  Ricketta 
70  Ark.  13(),  66  S.  W.  661,  91  A.  8.  v.  Chesapeake,  etc,  B,  Co.,  33  W.  Va. 
R.  74.  433,  10  S.  E.  801,  26  A.  S.  R.  901,  7 

Note:  4  L.R.A.(N.S.)  506.  L.R.A.  354. 

See  Damages,  vol.  8,  p.  597.  Note :  62  Am.  Dec.  380,  388. 

14.  Warner  v.   Southern   Pac.   Co.,       See  Damages,  vol.  8,  p.  596. 

113  Cal.  105,  45  Pac.  187,  ^4  A.  S.  R.       16.  Lake    Shore,    etc.,    R.    Co.    v. 

327;    Makenbatsker   v.    Society    Con^  Prentice,  147  U.  S.  101,  15  S.  Ct.  261, 

eordia,  71  Conn.  369,  42  At!.  67,  71  37  U.  S.  (L.  ed.)  97. 
A.  S.  R.  213;  Cleghom  v.  New  York       16.  St.  Louis,  etc.,  R.  Co.  v.  Wilson, 

Cent.,  etc.,  R.  Co.,  56  N.  Y.  44,  15  70  Ark.  136,  66  S.  W.  661,  91  A.  S. 

Am.  Rep.  375;  Hagan  v.  Providence,  R.  74;  Singer  Mfg.  Co.  v.  Holdfodt, 

etc.,  R.  Co.,  3  R.  L  88,  62  Am.  Dec.  86  HI.  455,  29  Am.  Rep.  43;  Smith  v. 

377  and  note;   Gulf,  etc.,  R.   Co.  v.  Mieldleton,  112  Ky.  688,  66  S.  W.  388, 

Reed,  80  Tex.  362,  16  S.  W.  1105,  26  99  A.  S.  R.  308,  56  L.R.A.  484;  Hawes 

A.  S.  R.  749;  Rickotts  v.  Chesapeake,  v.  Knowles,   114  Mass.  618,  19  Am. 

etc.,  R.  Co.,  33  W.  Va,  433,  10  S.  E.  Rep.  383;  Lucas  v.  Michigan  Cent.  R. 

801,  25  A.  S.  R.  901,  7  L.R.A.  354;  Co.,  98  Mich.  1,  56  N.  W.  1039,  39 

Rueping  v.  Chicago,  etc.,  R.  Co.y  116  A.  8.  R.  517;  Southern  Exp.  Co.  v. 

Wis.  625,  93  N.  W.  843,  96  A.  S.  R.  Brown,  67  Miss.  260,  7  So.  318,  8  So. 

1013.  426,  19  A.   S.   R.   306;   Robinson  v. 

Notes:    27    L.R.A.    193;    4   L.R.A.  Superior  Rapid   Transit  R.   Co.,   94 

(N.S.)  607.  Wis.  345,  68  N.  W.  961,  59  A.  S.  R. 

Corporations'  liability.     Sullivan  v.  897,  34  L.R.A.  205. 
Oregon  R.,  etc.,  Co.,  12  Ore.  392,  7       Notes:  62  Am.  Dec.  381:  4  L.R.A. 

Pac.  508,  53  Am.  Rep.  364;  Nashville,  (N.S.)  506. 
etc.,    R.    Co.    V.    Stames,    9    Heisk. 
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done  by  his  servant,  because  done  wliile  acting  within  the  scope  of 
his  employment  and  the  servant  would  be  liable  to  punitive  damages, 
if  he  were  a  defendant,  a  ratification  by  the  master  of  the  wrong 
done  by  the  servant  subjects  the  maister  to  punitive  or  exemplary 
damages,  and  a  retention  by  the  master  of  the  servant  in  his  employ 
after  he  has  learned  of  the  wrongful  act  is  considered  sufficient  evi- 
dence of  such  ratification.*' 

241.  Joinder  of  Employer  and  Employee. — The  decisions  are  in 
hopeless  conflict  as  to  the  right  of  one  who  has  sustained  an  injury 
by  reason  of  the  employee's  wrongful  aci  to  maintain  a  joint  action 
against  employer  and  employee.**  According  to  some  courts  the 
employer  may  not  be  joined  with  the  employee  unless  he  was  person- 
ally present  when  the  wrongful  act  was  done  or  expressly  directed 
the  employee  to  do  it.*'  These  courts  say  that  while  the  master  is 
answerable  for  the  acts  or  omissions  of  his  servant  on  the  ground 
of  respondeat  superior,  the  negligence  of  the  servant  is  neither  in 
fact  nor  in  legal  intendment  the  joint  act  of  the  master  and  the 
servant.**  A  more  liberal  view,  however,  is  taken  by  a  majority 
of  the  courts,  employer  and  employee  being  deemed  to  be  jointly 
liable  and  jointly  suable  for  the  em[)loyee's  wrongful  act.*  "The 
servant  is  liable  because  of  his  own  misfeasance  or  wrongful  act,  in 
breach  of  his  duty  so  to  use  that  which  he  controlled  as  not  to  injure 
another.  The  master  is  liable  because  he  ^ts  by  his  servant,  and 
is,  therefore,  bound  to  see  that  no  one  suffers  legal  injury  through  the 
8er\'ant's  wrongful  act  done  in  the  master's  service  within  the  scope 
of  the  agency.  Both  are  liable  jointly^  because  from  the  relation  of 
master  and  servant  they  are  united  or  identified  in  the  same  tortious 
act  resulting  in  the  same  injury."  *     In  accordance  with  this  view 

17.  Bass  V.  Chicago,  etc.,  R.  Co.,  42  Southern  R.  Co.  v.  Grizzle,  124  Oa. 
Wis.  654,  24  Am.  Rep.  437.  735,  53  S.  E.  244,  110  A.  S.  R.  191; 

Note:  Ann.  Cas.  1912C  850.  Southern  R.  Co.  v.  Harbin,  136  Ga. 

See  infra,  par.  257.  122,  68  S.  E.  1103,  21  Ann.  Cas.  1011, 

18.  Hagcrty  v.  Montana  Ore  Pur-  30  Lp.R.A.(N.S.)  404;  Pugh  v.  Chesa- 
chasing  Co.,  38  Mont.  69,  98  Pac.  643,  poake,  etc.,  R.  Co.,  101  Ky.  77,  39  S. 
25  L.R.A.(N.S.)  356  and  note.  W.   695,   72   A.    S.   R.    392;    Illinois 

Notes:   28   L.R.A.   441;   12  L.R.A.  Cent.   R.   Co.   v.   Houchins,  121   Kv. 

(N.S.)  670.  526,  89  S.  W.  530,  123  A,  S.  R.  205, 

19.  Parsons  v.  WincheU,  5  Cush.  1  L.RvA.(N.S.)  375;  Mayberry  v. 
(Mass.)  592,  52  Am.  Dec.  745;  Ban-  Northern  Pac.  R.  Co.,  100  Minn.  79, 
field  v.  Whipple,  10  Allen  (Mass.)  110  N.  W.  356,  la  Ann.  Cas.  754  and 
27,  87  Am.  Dec.  618;  French  v.  Cent,  note,  12  L.R.A.(N.S.)  675  and  note; 
Const.  Co.,  76  Ohio  St.  509,  81  N.  E.  Greenberg  v.  Whitcomb  Lumber  Co., 
751,  12  L.R.A.(N.S.)  669  and  note.  90  Wis.  225,  63  N.  W.  93,  48  A.  S. 

20.  Note :  10  Ann.  Cas.  757.  R.  911,  28  L.R.A.  439. 

1.  Mayer    v.     Thompson-Hutchison       Notes:    12    L.R.A.(N.S.)    670;    25 
Bldg.  Co.,  104  Ala.  611,  16  So.  620,   L.R.A.(N.S.)   336. 
53  A.  S.  R.  88,  28  L.R.A.  433;  Central       2.  Schumpert   v.   Southern   R.   Co., 
of  Georgia  R.  Co.  v.  Brown,  113  Ga.    65  S.  C.  332,  43  S.  E.  813,  95  A.  S. 
414,  38  S.  E.  989,  84  A.  S.  R.  250;    R.  802. 
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it  is  held  that  one  who  superintends  the  construction  of  a  building 
as  agent  of  the  contractor  corporation,  although  he  may  be,  in  fact, 
an  officer  of  the  corporation,  is  jointly  liable  with  the  contractor, 
in  an  action  on  the  case  for  an  injury  to  a  third  person,  resulting 
from  culpable  negligence  in  the  construction  of  the  walls  of  the 
building.* 

Existence  of  Relation  of  Employer  and  Employee 

242.  Generally. — The  liability  of  a  person  .for  the  wrongful  act 
of  another  presupposes,  so  far  as  the  present  discussion  is  concerned, 
the  existence  of  the  relation  of  employer  and  employee  between  the 
actor  and  the  person  sought  to  be  held  liable.*  Very  frequently  the 
question  whether  in  any  particular  case  the  relation  did  in  fact  exist 
is  one  for  the  jury's  determination.*  But  where  the  facts  are  undis- 
puted the  question  becomes  one  of  law.*  Examples  of  the  proposition 
under  consideration  are  numerous.  An  express  messenger  on  a  rail- 
way train  is  not  the  servant  of  the  railroad  company,,  and  the  com- 
pany is  not,  therefore,  liable  for  his  wrongful  acts.'  It  has  been 
held,  also,  that  the  relation  of  master  and  servant  does  not  exist 
between  a  railroad  company  and  surgeons  employed  by  it  to  render 
ser\'ices  to  injured  employees,  so  as  to  make  the  company  liable 
for  the  mistakes  or  malpractice  of  such  surgeons.®  A  storekeeper, 
having  sold  merchandise,  permitted  or  directed  the  purchaser's  serv- 
ant to  remove  it  by  throwing  it  from  an  upper  window  into  the 
street.     The  servant  did  this  carelessly,  and  injured  the  plaintiff, 

3.  Mayer  v.  Thompson-Hutchison  S,  W.  1036,  46  A.  S.  it.  767,  28  L.R.A. 
Bidg.  Co.,  104  Ala.  611,  16  So.  620,  552;  Lipscomb  v.  Houston,  etc.,  R. 
53  A.  S.  R.  88,  28  L.R.A.  433.  Co.,  95  Tex.  5,  64  S.  V\  923,  93  A.  S. 

4.  Chicago,  etc.,  R.  Co.  v.  Stepp,  R.  804,  55  L.R.A.  869;  Muse  v.  Stem, 
164  Fed.  786,  90  C.  C.  A.  431.  22  82  Va.  33,  3  A,  S.  R.  77;  Board  of 
L.R.A.(N.S.)  350;  Sherwood  v.  War-  Trade  Bldg.  Corp.  v.  Cralle,  109  Va. 
ner,  27  App.  Ca&  (D.  C.)  64,  7  Ann,  246,  63  S.  E.  995, 132  A.  S.  R.  917,  22 
Cas.  98,  4  L.R.A.(N.S.)  651;  Fluker  L.R.A.(N.S.)  297. 

V.  €reoi|i^a  Railroad,  etc.,  Banking  Co.,  Note :  54  A.  S.  R.  74. 

81  Ga.  461,  8  S.  E.  529,  12  A.  S.  R.  See  supra,  par.  19  et  seq. 

328,  2  LJK.A.  843;  Healey  v.  Lothrop.  See  Principal  and  Agbnt. 

178  Mass.  151,  59  N.  E.  663,  86  A.  S.  5.  Banfield    v.    Whipple,   10    Aflen 

R.  471;  Burke  v.  Shaw,  59  Miss.  443,  (Mass.)  27,  87  Am.  Dec.  618. 

42  Am.  Rep.  370;  Louisville,  etc.,  R.  6.  See  Trial. 

Co.  V.  Douglass,  69  Miss.  723,  11  So.  7.  Louisville,  etc.,  R.  Co.  v.  Doug- 

933,  30  A.  S.  R.  582;  Wright  v.  WU-  lass,  69  Miss.  723,  11  So.  933,  30  A. 

cox,  19  Wend.   (N.  Y.)   343,  32  Am.  S.  R.  582;  see  also  Pittsburgh,  etc., 

Dec.  507:  King  v.  New  York  Cent.,  R.  Co.  v.  Hinds,  53  Pa,  St.  512,  91 

etc.,  R.  Co.,  66  N.  Y.  181,  23  Am.  Am.  Dec.  224. 

Rep.  37;  Clark  v.  Fry,  8  Ohio  St.  358,  8.  Quinn   v.   Kansas   City,  etc.,   R, 

12  Am.  Dec.  590  and  note;  Pittsburgh,  Co.,  94  Tenn.  713,  30  S.  W.  1036,  45 

etc.,  R.  Co.  V.  Hinds,  53  Pa.  St.  512,  A.   S.   R.   767,  28  LJa.A.   552.     Bee 

91  Am.  Deo.  224;   Quinn  v.  Kansas  supra,  par.  103. 

City,  etc.,  R.  Co.,  94  Tenn.  713,  30 
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The  court  held  that  the  storekeeper  waa  not  liable.'  Again,  the 
owners  of  a  foundry  had  given  the  ashes  for  years  to  their  engineer, 
in  consideration  of  his  removing  them  after  working  house.  The 
engineer  deposited  them,  to  the  knowledge  of  his  employers,  on  an 
uninclosed  lot  opposite  the  foundry,  owned  by  third  persons,  whose 
permission  he  had  obtained,  and  sold  the  ashes  to  third  persons  and 
to  the  defendants.  A  young  child,  running  across  this  lot,  fell  into  a 
quantity  of  the  hot  ashes,  and  was  burned.  It  was  held  that  the 
owners  of  the  foundry  were  not  liable  therefor.** 

243.  Power  of  Selection  and  Control;  Independent  Contractors. — 
To  the  existence  of  the  relation  of  master  and  servant, **  as  a  basis 
for  holding  the  former  liable  for  the  wrongful  acts  of  the  latter,** 
it  is  essential  that  the  alleged  master  should  have  had  power  of 
selecting  and  discharging  the  servant.**  And,  hence,  where  a  per- 
son is  compellable  by  law  to  employ  a  particular  individual  in  a 
given  matter,  he  ia  not  to  be  held  responsible  for  the  delinquencies 
of  the  quasi  employee.**  Again,  it  is  essential  to  the  relation  of 
employer  and  employee — and  the  rule,  of  course,  is  the  same  where 
it  is  contemplated  that  the  employee  shall  act  as  the  agent  or  repre- 
^<entative  of  the  employer  or  principal — that  the  employer  shall  have 
power  and  authority  to  direct  and  control  the  acts  of  the  alleged 
employee.**  Having  this  power  the  employer  muat  respond;  *•  lack- 
ing it  he  is  not  to  be  held  accountable.*'  Respondeat  superior  is 
the  foundation  of  liability;  and  if  the  employer  or  principal  is  with- 
out power  to  command  or  direct  the  a^is  of  the  alleged  employee 
or  agent,  there  is  no  superior  whose  duty  it  is  to  respond  for  the 

9.  McCullough  V.  Shoneman,  105  164  Fed.  410,  92  C.  C.  A.  147,  22 
Pa.  St.  169,  51  Am.  Rep.  194.  L.R.A.(N.S.)  323;  Gaines  v.  Bard,  57 

10.  Burke  v.  Shaw,  59  Miss.  443,  42  Ark.  615,  22  S.  W.  570,  '38  A.  S.  R. 
Am.  Rep.  370.  266;  Towson  v.  Havre-de-Graee  Bank, 

11.  See  supra,  par.  1.  6  Har.  &  J.   (Md.)  47,  14  Am.  Dec. 

12.  As  to  contractual  and  criminal  254';  Braekett  v.  Lubke,  4  Allen 
liability,  see  Pbincxpal  and  Agent.  (Mass.)   138,  81  Am.  Dec.  694;  Huff 

13.  Quinn  v.  Kansas  City,  etc.,  R.  v.  Ford,  126  Mass.  24,  30  Am.  Rep. 
Co.,  94  Tenn.  713,  30  S.  W.  1036,  45  645;  Moon  v.  Matthews,  227  Pa,  St. 
A.  S.  R.  767,  28  L.R.A.  552.  488,  76  Atl.  219,  136  A.  S,  R.  902,  29 

14:  James  v.  San  Francisco,  6  Cal.  L.R.A. (N.S.)    856;    Waaler  v.   Great 

528,  65  Am.  Dec.  526.  Northern  R.  Co.,  22  S.  D.  256,  117  N. 

15.  Brady  v.  Chicago,  etc.,  R.  Co.,  W.  140,  18  L.R.A.(KS.)  297;  Hiroux 
114  ^ed.  iOO,  52  C.  C.  A.  48,  57  v.  Baum,  137  Wis.  1.97,  118  N.  W. 
L.R.A,  712;  Yates  v.  Squires,  19  la.  533,  19  L.R.A.(N.S.)  332. 

26,  87  Am.  Dec.  418;  Hilsdorf  v.  St.  17.  Byme  v.  Kansas  City,  etc.,  R. 

Louis,  45  Mo.  94,  100  Am.  Dec.  352;  Co.,  61  Fed.  605,  9  C.  C.  A.  666,  24 

McGuire  v.  Grant,  25  N.  J.  L.  356,  67  L.R.A.  693;  Kimball  v.  Cushman,  103 

Am.  Dec.  49;  Quinn  v.  Kansas  City,  Mass.  194,  4  Am.  Rep.  528;  Hilsdorf 

etc.,  R.  Co.,  94  Tenn.  713,  30  S.  W.  v.  St.  Louis,  45  Mo.  94,  100  Am.  Dec. 

1036,  45  A.  S.  R.  767,  28  L.R.A.  552.  352. 

16.  Hamble  v.  Atchison,  etc.,  R.  Co.,  Note:  22  A.  S.  R.  459. 
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aets  of  an  inferior.^*  It  has  been  said :  'The  relation  between  par- 
ties to  which  responsibility  attaches  to  one  for  the  acts  or  negligence 
of  the  other  must  be  that  of  superior  and  subordinate,  or,  as  it  is 
generally  expressed,  of  master  and  servant,  in  which  the  latter  is 
subject  to  the  control  of  the  former.  The  responsibility  is  placed 
where  the  power  exists.  Having  power  to  control,  the  superior  or 
master  is  bound  to  exercise  it  to  the  prevention  of  injuries  to  third 
parties,  or  he  will  be  held  liable."  *•  In  accordance  with  this  rule 
it  has  been  held  that  a  railroad  company  which  agrees  to  furnish 
all  motive  power  and  cars,  and  operate  the  construction  trains  for 
a  contractor  who  agrees  to  lay  a  certain  number  of  miles  of  track  per 
month,  is  not  liable  in  damages  for  injury  to  one  of  the  contractor's 
employees,  caused  by  the  rapidity  with  which  a  construction  train 
was  run,  where  it  appears  that  under  the  contract  the  company  had 
no  control  over  the  construction  train,  though  the  train  crew  were  on 
the  pay  roll  of  the  company,  and  received  their  pay  from  it.^^  Indeed, 
while  a  master  is  responsible  to  third  persons  for  injuries  arising  from 
the  negligence  of  his  servant,  it  is  the  settled  doctrine  that  one  who 
has  contracted  for  the  doing  of  certain  work  for  his  use  and  benefit 
is  not  liable  for  the  injuries  arising  in  the  performance  of  such  work. 
The  distinction  is  predicated  upon  the  ground  that  the  master  has 
the  control  of  his  servant,  and  can  remove  him  for  misconduct,  while 
a  contractor,  as  between  him  and  his  employer,  is  responsible  only 
for  the  fulfilment  of  his  agreement,  and  pending  the  performance 
is  to  a  certain  extent*  substituted  for  the  party  for  whom  the  work 
is  to  be  done.*  But  the  mere  fact  that  the  wrongful  act  was  done 
by  one  who  customarily  engages  in  an  independent  employment  ^vill 
not  absolve  the  employer  from  liability  for  acts  done  under  his  direc- 
tion and  control  *  And  the  fact  that  there  is  an  intermediate  party 
in  wliose  general  employment  the  person  whose  acts  are  in  question 
is  engaged  does  not  pre\^nt  the  principal  from  being  held  liuble  for 
the  negligent  conduct  of  his  subagent  or  under-sen^ant,  unless  the 
relation  of  such  intermediate  party  to  the  subject  matter  of  the  busi- 
ness in  which  the  servant  is  engaged  is  such  as  to  give  him  exclusive 

18.  Brady  v.  Chicago,  etc.,  R.  Co.,  367,  65  AtL  157,  19  L.R.A.(N.S.) 
114  Fed.  100,  52  C.  C.  A.  48,  57  1101;  Crusselle  v.  Pugh,  67  Ga.  430, 
L.R.A.  712.  44  Am.  Rep.  724;  King  v.  New  York 

19.  Boswell  V.  Laird,  8  Cal.  469,  68  Cent.,  etc.,  R.  Co.,  66  N.  Y.  181,  23 
Am.  Dec.  345,  approved  in  Stewart  v.  Am.  Rep.  37;  Pickens  v.  Diecker,  21 
California  Imp.  Co.,  131  Cal.  125,  63  Ohio  St.  212,  8  Am.  Rep.  56. 

Pac.  177,  724,  52  L.R.A.  205.  Note :  22  A.  S.  R.  463. 

20.  Miller  v.  Minnesota,  etc.,  R.  See  Independent  Conteactors,  vol. 
Co.,  76  la.  655,  39  N.  W.  188,  14  A,   14,  p.  79. 

S.  R.  258.  2.  Brackett     v.     Lubke,     4     Allen 

.     1.  Wilmot  V.  McPadden,  79  Conn.    (Mass.)  138,  81  Am.  Dec.  694. 

783 


§  244  MASTER  AND  SERVANT  18  R.  C.  L. 

control  of  the  manner  and  means  of  its  accomplishment,  and  exolu- 
sive  direction  of  the  persons  employed  therefor.* 

244.  Performance  of  Special  Service  for  Other  th«ii  General 
Employer. — The  fact  that  an  employee  is  the  general  servant  of  one 
employer  does  not,  as  matter  of  law,  prevent  him  from  becoming 
the  particular  servant  of  another,  who  may  become  liable  for  his 
acts.  And  it  is  true  as  a  general  proposition  that  when  one  person 
lends  his  servant  to  another  for  a  particular  employment,  the  ser\'' 
ant,  for  anything  done  in  that  particular  employment,  must  be  dealt 
with  as  the  servant  of  the  man  to  w^hom  he  is  lent,  although  he  remains 
the  general  servant  of  the  person  who  lent  him.*  In  determining 
whether,  in  respect  of  a  particular  act,  a  loaned  servant  is  the  serv- 
ant of  his  original  master  or  of  the  person  to  whom  he  has  been 
furnished,  the  general  test  is  whether  the  act  is  done  in  the  business 
of  which  the  person  is  in  control  as  a  proprietor,  so  that  he  can 
at  any  time  stop  or  continue  it  and  determine  the  w^ay  in  which 
it  shall  be  done,  not  merely  in  reference  to  the  result  to  be  reached, 
but  in  reference  to  the  method  of  reaching  the  result.*  The  mere 
fact  that  the  general  employer  continues  to  pay  the  wages  of  a  serv- 
ant lent  by  him  will  not  make  him  liable  for  the  servant's  acts,  where 
the  person  to  whom  he  is  lent  controls  him  entirely  in  regard  to  .the 
work  to  be  done.*  But  to  avoid  liability  the  original  master  must 
resign  full  control  of  the  servant  for  the  (ime  being.  It  is  not  suffi- 
cient that  the  servant  is  partially  under  the  control  of  another.' 
Where,  however,  the  master  has  hired  his  servant  to  another,  giving 
the  latter  the  complete  and  absolute  control  and  direction  of  the 
servant  with  the  exclusive  right  to  discharge  him,  put  another  in  hii 
place,  or  put  him  at  other  work,  the  original  master  is  not  liable 
for  his  negligence,  although  he  receives  pay  for  the  w^ork  so  done 
by  him,  as  he  is  for  the  time  being  the  servant  of  the  hirer.®    It 

3.  Southern  Exp.  Co.  v.  Brown,  67  Const.  Co.,  88  Tenn.  692,  13  S.  W. 
Miss.  260,  7  So.  318,  8  So.  425,  19  A.    691,  17  A.  S.  R.  925. 

S.  R.  306.  Note:  14  Ann.  Cas.  7ai. 

4.  Bvrne  v.  Kansas  City,  etc.,  R.  6.  Shepard  v.  Jacobs,  204  Mass. 
Co.,  61  Fed.  605,  9  C.  C.  A.  666,  24  110,  90  N.  E.  392,  134  A.  S.  R.  648, 
L.R.A.   693;  Chicajyo,  etc.,  R.   Co.  v.  26  L.R.A.(N.S.)  442. 

Stepp,  164  Fed.  785,  90  C.  C.  A.  431,  Note :  7  Ann.  Cas.  101. 

22    L.R.A.(N.S.)    350;    Sherwood    v.  6.  Miller  v.  Minnesota,  etc.,  R.  Co., 

Warner,  27  App.  Cas.  (D.  C.)  64,  7  76  la.  665,  39  N.  W.  188,  14  A.  S.  R. 

Ann.  Cas.  98  and  note,  4  L.R.A.(N.S.)  258. 

651  and  note;  Brown  v.  Smith,  86  Ga.  Note:  37  L.R.A.  39. 

274,  12  S.  E.  411,  22  A.  S.  R.  456;  7.  Hamble  v.  Atchison,  etc.,  R.  Co., 

Kimball  v.  Cushman,  103  Mass.  194,  164  Fed.   410,  92  C.   C.  A.  147,  22 

4  Am.  Rep.  528;  Higpns  v.  Western  L.R.i\.(N.S.)  323;  Hussey  v.  Franev, 

Union  Tel.  Co.,  156  N.  Y.  75,  50  N.  205  Mass.  413,  91  N.  E.  391,  137  A. 

E.  500,  66  A.  S.  R.  537;  Swackhamer  S.  R.  460. 

V.  Johnson,  30  Ore.  383,  65  Pac.  91,  8.  Brown  v.  Smith,  86  Ga.  274,  12 

54   L.R.A.    625;    Powell   v.    Virginia  R.  E.  411,  22  A.  S.  R.  466, 
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has  been  held*  that  if  a  contractor  engaged  in  repuiring  a  building, 
in  which  there  is  an  elevator,  calls  upon  an  employee  of  the  owner 
of  the  building  whose  general  duty  it  is  to  manage  and  operate  such 
elevator  to  assist  him  in  doing  the  work  of  such  contractor  by  using 
such  elevator  as  a  movable  platform,  an  employee  of  the  contractor, 
working  upon  such  elevator  and  using  it  as  such  platform,  and  injured 
by  the  negligence  of  such  employee  of  the  owner  of  the  building 
in  managing  such  elevator,  cannot  recover  of  such  owner  therefor, 
because  at  the  time  such  employee  is  not  engaged  in  the  work  of  his 
employer,  but  in  that  of  such  contractor.^ 

245.  Sttbagents  or  Assistants  Engaged  by  Employees. — ^Expressions 
may  be  found  in  the  books  in  favor  of  the  proposition  that  the 
employer  should  be  held  liable  for  the  wrongful  acts  of  persons 
whom  the  employee  permits  to  assist  him  in  the  performance  of  the 
employer's  service,^^  the  reason  given  being  that  the  assistant  is  a 
mere  instrumentality  by  which  the  employee  performs  his  duty,  and 
therefore  that  the  assistant's  act  is  the  act  of  the  employee.^*  It 
accords  with  principle,  however,  to  hold  that  the  employer  is  not 
liable  for  the  wrongful  act  of  an  assistant  procured  by  the  employee, 
unless  the  latter  can  be  said  to  have  been  clothed  with  authority  express 
or  implied  to  employ  help  ** — in  a  word,  the  employee  in  engaging 
assistants  must  have  acted  within  the  scope  of  his  employment.*' 
If  the  employee  had  authority  to  employ  assistants  the  employer  will 
be  deemed  liable;  **  otherwise  he  will  not  be  compelled  to  respond.** 
Such  authority  may  be  implied  from  the  nature  of  the  work  to  be 
performed,  and  also  from  the  general  course  of  conducting  the  busi- 
ness of  the  employer  by  the  employee  for  so  long  a  time  that  knowl- 
edge and  consult  on  the  part  of  the  employer  may  be  inferred.  It  is 
not  necessary  that  a  formal  or  express  employment  on  behalf  of  the 
employer  should  exist,  or  that  compensation  should  be  paid  by  or 
expected  from  him.^*     It  has  been  held  that  the  owner  of  a  cart 

9.  Higgins  v.  Western  Union  TeL       13.  Bee  infra,  par.  253. 

Co.,  156  N.  Y.  75,  50  N.  E.  600,  66  14.  Gathman  t.  Chicago,  236  IlL  9, 

A.  S.  R.  537.  86  N.  E.  152,  15  Ann.  Cas.  830,  19 

10.  Holli<%e  V.  Duncan,  199  Mass.  LJl.A.(N.8.)  1178;  Southern  £xp. 
121,  85  N.  E.  186,  17  L.R.A.(N.S.)  Co.  v.  Brown,  67  Miss.  260,  7  So.  318, 
982.  8  So.  425,  19  A.  S.  R.  306;  Board  of 

Note:  13  L.R.A.(N.S.)  672.  Trade  Bldg.  Corp.  v.  Cralle,  109  Va. 

11.  Note:    13  L.R.A.(N.S.)    573.       247,  63  S.  E.  995,  132  A.  S.  R.  917, 

12.  Thyssen  v.  Davenport  Ice^  etc.,   22  L.R.A.(N.S.)  297.  • 

Co.,  134  la.  749,  112  N.  W.  177,  13  15.  Geiss  v.  linn  City  Taxicab  Co., 

L.R.A.(N.S.)  672^dnote;Haluptzok  120  Minn.  368,  139  N.  W.   611,  45 

V.  Great  Northern  R.  Co.,  55  Minn.  L.R.A.(N.S.)  382  and  note. 

446,  57  N.  W.  144,  26  L.R.A.  739;  16.  Haluptaoh  v.  Great  Northern  R. 

Geiss  V.  Twin  City  Taxicab  Co.,  120  Co.,  55  Minn.  446,  57  N.  W.  144,  26 

Minn.  368,  139  N.  W.  611,  46  L.R.A.  L.R.A.  739. 

(N.S.)  382  and  note. 
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which  the  driver  is  trying  to  repair  in  a  puWic  street^  after  raising 
the  pole  into  the  air,  is  liable  for  the  act  of  a  stranger  whom  the 
driver  calls  to  his  assistance,  in  negligently  causing  the  pole  to  fall 
on  one  looking  into  a  shop  window  near  by.^'  • 

246.  Special  Police  Officers  Publicly  Comnussioiied. — As  to  the 
liability  of  natural  persons  and  corporations  for  the  wrongful  acts 
of  special  police  officers,  who  have  been  commissioned  by  public  ofii- 
ciaLs,  the  cases  disclose  considerable  inharmony.^®  Although  it  appear 
that  the  defendant  procured  the  appointment  of  such  a  police  officer 
and  paid  him  for  his  services  about  the  defendant's  property,  many 
cases  have  held  that  th^re  cdn  be  no  recovery.**  The  weight  of  mod- 
ern opinion,  however,  is  that  where  private  persons,  with  the  consent 
of  the  state,  employ  its  police  officers  to  represent  them,  and  to  do 
special  work  for  them  in  protecting  and  preserving  their  property 
and  maintaining  order  on  their  premises,  and  such  officers  are  engaged 
in  the  performance  of  their  duties  to  their  employers,  and  are  acting 
within  the  scope  of  their  powers  and  duties,  they  become  and  are 
the  servants  and  employees  of  such  private  persons,  and  that  for 
negligent  and  wanton  acts  committed  by  them  in  the  line  of  their 
duty,  and  when  engaged  in  the  performance  of  such  duties,  to  the 
injury  of  others,  their  masters  or  employers  are  liable.*®  Some  courts 
have  taken  ilfe  position  that  such  officers  are  to  be  deemed  prima  facie 
public  officers  for  whose  wrongful  acts  the  employer  is  not  liable.* 

Found'ations  of  Employer's  Liability 

247.  Generally;  Sic  Utere  Tuo  at  Aiienum  Hon  Laedas. — 'The  doc- 
trine of  the  liability  of  the  master  for  the  wrongful  acts  of  his  serv- 
ant is  predicated  upon  the  maxims  respondeat  superior  and  qui 
facit  per  alium  facit  per  se.  In  fact,  it  rests  upon  the  doctrine  of 
agency."  *  By  legal  intendment  the  act  of  the  employee  becomes 
the  act  of  the  employer,  the  individuality  of  the  employee  being  iden- 

17.  Hollidge  v.  Dnnoan,  199  Mass.  L.R.A.(N.S.)  481  and  note;  Moir  v. 
121,  85  N.  E.  186,  17  L.R.A.(N.S.)  Hopkins,  16  111.  313,  63  Am.  Dec.  312; 
982.  nickson  v.  Waldron,  135  Ind.  607,  34 

18.  McKain  v.  Baltimore,  etc.,  R.  N.  E.  506,  36  N.  E.  1,  41  A.  S.  R. 
Co.,  65  W.  Va.  233,  64  S.  E.  18,  131  440,  24  L.R.A.  483;  Sharp  v.  Erie  R. 
A.  S.  R.  964,  17  Ann.  Cas.  634,  23  Co.,  184  N.  Y.  100,  76  N.  E.  923,  6 
L.R.A.(N.S.)  289  and  note.  Ann.  Cas.  250;  Texas,  etc.,  R.  Co.  v. 

19.  Human  v.  Michigan  Cent.  R.  Co.,  Parsons,  102  Tex.  167,  113  S.  W.  914, 
168  Mich.  651,  134  N.  W.  972,  Ann.  132  A.  S.  R.  857. 

Cas.  1913D  107  and  note;  MeKain  v.       Notes:  23  L.R.A.(N.S.)   293;  Ann. 

Baltimore,  etc.,  R.  Co.,  65  W.  Va.  233,  Cas.  1913D  113:  17  Ann.  Cas.  G38. 
64  S.  E.  18, 131  A.  S.  R,  964, 17  Ann.       1.  McKain  v.  Baltimore,  etc.,  R.  Co., 

Cas.   634,   23   L.R.A.(N.S.)    289   aind  65  W.  Va.  233,  64  S.  E.  18,  131  A. 

note.  S.  R.  964,  17  Ant.  Cas.  634,  23  LJIA. 

20.  Pennsvlvania  R.   Co.   v.  Kelly,  (N.S.)  289. 

177  Fed.  189,  101  C.  C.  A.  359,  30       2.  Hardeman  v.  Williams,  150  Ala. 
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tifidd  with  that  of  the  employer.*  Thci  latter  is  deemed  to  be  con- 
structively present ;  the  act  of  the  employee  is  his  act ;  and  he  becomes 
accountable  as  for  his  own  proper  act  or  omissiouw*  Ultimately,  like 
every  other  rule  of  law,  the  principle  finds  its  foundation  in  public 
policy  and  conTenience.*  It  may  be  thought  to  be  a  hard  rule  to 
fix  liability  on  the  employer,  even  when  the  employee  has  passed 
out  of  sight  and  control ;  •  but  it  is  elemental  that  evwy  person  in 
the  management  of  his  affairs  shall  so  conduct  them  as  not  to  cause 
an  injury  to  another.  If  he  does  not  do  so,  and  another  sustaitis 
an  injury,'  he  must  answer  in  damages,'  Inasmuch  as  he  has  made 
it  possible  for  his  employee  to  inflict  the  injury,  it  is  but  just  that 
he  should  be  held  accountable.*  **The  maxim  of  respondeat  superior," 
says  Lord  Chief  Justice  Best  in  Hall  v.  Smith  (2  Bing.  15(3,  160. 
9  E.  C.  L.  357),  "is  bottomed  on  this  principle:  That  he  who  expect^ 
to  derive  advantage  from  all  act  which  is  done  by  another  for  him 
must  answer  for  any  injury  which  a  third  person  mav  sustain  from 
it."* 

248.  Opportunity  Afforded  by  Position  of  Employee. — While  it  is 
not  true  that  the  employer  may  be  held  liable  in  every  case  where 
it  appears  that  the  wrongful  act  would  not  have  been  committed 
but  for  the  facilities  afforded  by  the  contract  of  service,*^  there  is  a 
class  of  cases  wherein  responsibility  is  made  to  depend  upon  the  fact 
that  the  wrong  was  made  possible  by  the  position  of  the  employee 

415,  43  So.  726,  10  L.R.A.(N.S.)  653;  New  Orleans,  etc.,  R.  Co.,  1  Rob.  (La.) 

Morier  v.   St.   Paul,  etc.,   R.   Co.,   31  178,  36  Am.  Dee.  689. 

Minn.  351,  17  N.  W.  952,  47  Am.  Rep.  But  if  the  employer  by  reason  of 

793.      See   also   Znlkee   v.   Wing,   20  laek  of  knowledge  could  not  •have  pre- 

Wis.  408,  91  Am.  De<*.  425.  vented  the  injury,  no  liability  can  be 

Note:  27  L.R.A.  161.  said  to  rest  upon  feim.     Long  v.  Chi- 

See  PRiNcrPAL  attd  Agent.  csijro,  etc.,  R.  Co.,  48  Kan.  28,  28  Pac. 

3.  Schunipert  v.  Southern  R.  Co.,  J>77,  30  A.  S.  R.  271,  15  L.R.A.  319. 
65  S.  C.  332,  43  S.-  E.  813,  95  A.  S,  7.  Higgins  v.  Watervliet  Turnpike, 
It.  802.  etc.,  Co.,  46  N.  Y.  23,  7  Am.  Rep.  293; 

4.  Ad^ms  V.  Cost,  62  Md.  264,  60  Zulkee  v.  Wing,  20  Wis.  408,  91  Am. 
Am.  Rep.  211;  Higgins  v.  Watervliet  Dec.  425. 

Tnmpike,  etc.,  Co.,  46  N.  Y.  23,  7  Note:  27  L.R.A.  163. 

Am.  Rep.  293.  8.  Note:  8  L.R.A.  204. 

5.  Penas  v.  Chicago,  etc.,  R.  Co.,  9.  Fetting  v.  Winch,  54  Ore.  600, 
112  Minn.  203,  127  N.  W.  926,  140  104  Pac.  722,  21  Ann.  Cas.  352,  38 
A.  S.  R.  470,  30  L.R.A.(N.S.)  627;"  L.R.A.(N.S.)  379.  To  like  effect  see 
Higgins  V.  Watervliet  Turnpike,  etc.,  Barker. v.  Chicago,  etc.,  R.'  Co.,  243 
Co.,  46  N.  Y.  23,  7  Am.  Rep.  293.  111.  482,  90  N.  E.  1057,  134  A.  S.  R. 

6.  Dover  v.   Mayes  Mfg.   Co.,   157  382,  26  L.R.A.(N.S.)  1058. 

N.  C.  324,  72  S.  E.  1067,  46  L.R.A.  10.  Canton  Cotton  Warehouse  Co.  v. 
(N.S.)  199.  Pool,  78  Miss.  147,  28  So.  823,  84  A. 

The  presence  of  the  employer  is  not   S.  R.  620;  Doran  v.  'T'^omsen,  76  N. 
essential  to  liability.    Korah  v.  Ottawa,    J.  L.  754,  71  Atl.  296,  131  A.  S.  R.- 
32.111.  121,  83  Am.  Dec.  255;  Hart  v.    fi77,  19  L.R.A.(N.S.)   335,. 
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and  the  instrumentalities  furnished  by  the  employer.**  In  a  fre- 
quently cited  case  the  court  said:  "The  master  who  puts  a  servant 
in  a  place  of  trust  or  responsibility,  or  commits  to  him  the  manage- 
ment of  his  business  or  care  of  his  property,  is  justly  held  responsible, 
when  the  servant,  through  lack  of  judgment  or  discretion,  (w  from 
infirmity  of  temper,  or  under  the  influence  of  passion  axoused  by  the 
circumstances  and  the  occasion,  goes  beyond  the  strict  line  of  his 
duty  and  authority  and  inflicts  an  imjustifiable  injury  upon  an- 
other/' **  The  principle  has  most  frequently  found  application  in 
cases  involving  injuries  done  by  vessels  *•  or  on  railroad  cars  and  loco- 
motives. For  example,  the  employing  company  will  be  liable  for  the 
act  of  its  engineer  in  sounding  a  whistle  or  operating  a  blowoff  cock 
for  the  purpose  of  frightening  horses  **  or  children.**  Similarly,  it 
is  held  that  a  railroad  company  is  liable  for  the  act  of  its  engineer, 
in  whose  custody  it  has  placed  signal  torpedoes,  in  placing  one  on 
the  track,  in  dangerous  proximity  to  bystanders,  and  moving  the 
engine  over  it  for  his  own  amusement,  in  consequence  of  which  one 
of  the  bystanders  is  injured.**  Whether  it  is  to  be  deemed  politic  to 
carry  the  principle  much  beyond  cases  of  this  sort  is  not  very  appar- 
ent. It  has  been  held  that  the  proprietor  of  a  saloon  is  liable  for 
the  act  of  a  bartender  in  pouring  alcohol  on  a  customer's  foot  and 
setting  fire  to  it.*'    But  liability  under  such  circumstances  has  been 

11.  Tillar  v.  Reytiolds,  96  Ark.  358,  1103,  22  L.R.A.(N.S.)  527;  Eutmg  v. 

131  S.  W.  969,  30  L.R.A.(N.S.)  1043;  Chicago,  etc.,  R.  Co.,  116  Wis.  13,  92 

Southern  R.  Co.  v.  Chambers,  126  Ga.  N.  W.  358,  96  A,  S.  B.  936^  6^  L.R.A. 

404,  55  S.  E.  37,  7  L.B.A.(N.S.)  926;  158. 

Chicago,  etc.,  R.  Co.  v.  Dickson,  63  Note:  17  Eng.  Rul.  Cas.  275. 
111.  151,  14  Am.  Rep.  114;  Nobles-  12.  Rounds  v.  Delaware,  etc.,  R.  Co., 
ville,  etc.,  Gravel  Road  Co.  v.  Gause,  64  N.  Y.  129,  21  Am.  Rt-p.  597.  See 
76  Ind.  142,  40  Am.  Rep.  224;  Mc-  17  Eng.  Rul.  Cas.  275  note. 
Kinley  v.  Chicago,  etc.,  R.  Co.,  44  la.  13.  Quinn  v.  Power,  87  N.  Y.  535, 
314,  24  Am.  Rep.  748 ;  Alsever  v.  41  Am.  Rep.  392. 
Minneapolis,  etc.,  R.  Co.,  115  la.  338,  14.  Chicago,  etc.,  R.  Co.  v.  Dickson, 
88  N.  W.  841,  56  L.R.A.  748;  Nev  63  111.  151,  14  Am.  Rep.  114;  Nash- 
Orleans,  etc.,  R.  Co.  V.  AUbritton,  38  ville,  etc.,  R.  Co.  v.  Starnes,  9  Heisk. 
Miss.  242,  75  Am.  Dec.  98;  Quinn  v.  (Tenn.)  52,  24  Am.  Rep.  296.  But 
Power,  87  N.  Y.  535,  41  Am.  Rep.  see  to  the  contrary  Stephenson  v. 
392 ;  Hogle  v.  H.  H.  Franklin  Mfg.  Southern  Pac.  Co.,  93  Cal.  558,  29  Pac. 
Co.,  199  N.  Y.  388,  92  N.  E.  794,  32  234,  27  A.  S,  B.  223,  15  L.R.A.  475. 
L.R.A.(N.S.)  1038;  Pittsburgh,  etc.,  16.  Alsever  v.  Minneapolis,  etc.,  R. 
R.  Co.  V.  Shields,  47  Ohio  St.  387,  24  Co.,  115  la.  338,  88  N.  W.  841,  56 
N.  E.  658,  21  A.  S.  R.  840,  8  L.R.A.  L.R.A.  748. 

464;  Guille  v.  Campbell,  200  Pa.  St.  16.  Euting  v.  Chicago,  etc.,  B.  Co., 

119,  49  Atl.  938,  86  A.  S.  B.  705,  55  116  Wis.  13,  92  N.  W.  358,  96  A.  S. 

L.R.A.  711;  Nashville,  etc.,  R.  Co.  v.  R.  936,  60  L.R.A.  158.    See  also  Pitts- 

Stames,  9  Heisk.  (Tenn.)  52,  24  Am.  burgh,  etc.,  R.  Co.  v.  Shields,  47  Ohio 

Rep.  296;  Knoxville  Traction  Co.  v.  St.  387,  24  N.  E.  658,  21  A.  S.  B. 

Lane,  103  Tenn.  376,  63  S.  W.  557,  46  840,  8  L.B.A.  464. 

L.R.A.    549;    Beilke    v.    Carroll,    51  17.  Curran  v.  Olsen,  88  Minn.  307, 

Wash.  395,  98  Pac.  1119,  130  A.  S.  R.  92  N.  W.  1124,  97  A.  S.  B.  517,  60 
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denied.^^  And  it  has  been  held  that  a  parent  is  not  liable  for  the 
act  of  his  minor  son  in  directing  the  water  from  a  lawn  sprinkler 
against  a  horse,  whereby  the  animal  is  caused  to  run  away.^*  The 
statement  occasionally  is  to  be  found  in  the  cases  that  mere  oppor- 
tunity afforded  by  the  relation  of  employer  and  employee  will  not 
be  sufficient  to  fix  liability  on  the  employer,  unless  the  latter  has 
been  guilty  of  negligence  in  conferring  the  opportunity.-® 

249.  Dangerous  Instrusientalities  Placed  under  Employee's  Con* 
trol. — ^AU  courts  agree  that  when  the  employer  places  in  the  hands 
and  under  the  control  of  his  employee  an  insti'umentality  of  excep- 
tionally dangerous  character,  he  is  bound  to  take  exceptional  precau- 
tions to  prevttit  an  injury  being  done  thereby.^  The  law  exacts  of  one 
who  puts  a  force  in  motion  that  he  shall  control  it  with  a  skill  and 
care  in  proportion  to  the  danger  created.  The  skill  and  care  must 
be  reasonable,  and  it  is  not  reasonable  when  it  does  not  furnish 
at  least  ordinary  security  against  injury  to  others.*  According  to 
the  expressions  of  some  opinions,  if  the  owner  of  an  exceptio9:ially 
dangerous  agency  places  it  in  the  hands  of  an  employee,  the  negli- 
gence of  the  latter,  either  in  failing  properly  to  guard  it,  or  in  improp- 
erly using  it,  is  the  negligence  of  the  owners,  for  which  he  is  respon- 
sible.* The  employer  is  said  to  be  answerable  for  the  exercise  of 
the  employee's  judgment  in  the  use  of  the  instrumentality.*     It  is 

L.R.A.    733;    Beilke    v.    Carroll,    51  eron   v.   Kenyon-Connell   Commercial 

Wash.  395,  98  Pac.  1119,  130  A.  S.  R.  Co.,  22  Mont.  312,  56  Pac.  358,  74 

1103,  22  L.R.A.(N.S.)  527.  A.  S.  R.  602,  44  L.R.A.  508;  Pitts- 

18.  Anderson  v.  Diaz,  77  Ark.  606,  burgh,  etc.,  R.  Co.  v.  Shields,  47  Ohio 
92  S.  W.  861,  113  A.  S.  R.  180,  4  St.  387,  24  N.  E.  658,  21  A.  S.  R. 
L.R.A.(N.S,)  649.  840,  8  L.R.A.  464;  Galveston,  etc.,  R. 

19.  Evers  v.  Krousc,  70  N.  J.  L.  Co.  v.  Currie,  100  Tax.  136,  96  S.  W. 
653,  58  Ati.  181,  66  L.R.A.  592.  1073,  10  L.RA.(N.S.)   367  and  note. 

20.  Firemen's    Fund    Ins.     Co.    v.  Note:  27  L.R.A.  200. 
Schreiber,   150   Wis.  42,   135   N.   V/.  2.  Note:  10  L.R.A.(N.S.)  370.    See 
507,  Ann.  Cas.  1913E  833,  45  L.RA-  Negligence. 

(N.S.)  314.  3.  Sweeden  v.  Atkinson  Imp.   Co., 

1.  Dougherty   v.    Chicago,   etc.,   R.  93  Ark.  397, 125  S.  W.  439,  27  L.R.A. 

Co.,  137  la.  257,  114  N.  W.  902,  126  (N.S.)    124;   Barmore   v.    Vicksbursr, 

A.  S.  R.  282,  14  L.R.A.(N.SO   590;  etc.,  R.  Co.,  85  Miss.  426,  38  So.  210, 

Ballard  v.  Louisville,  etc.,  R.  Co.,  33  3  Ann.  Cas.  594,  70  L.R.A.  627;  Pitts- 

Ky.  L.  Rep.  423,  110  S.  W.  296,  16  burgh,  etc.,  R.  Co.  v.  Shields,  47  Ohio 

L.'R.A.(N.S.)  1052;  Black  v.  Rock  Is-  St.  387,  24  N.  E.  658,  21  A.  S.  R. 

land,  etc.,  R.  Co.,  125  La.  101,  51  So.  840,  8  L.R.A.  464;  Euting  v.  Chicago, 

82,   26  L.R.A.(N.S.)    166;   Carter  v.  etc.,  R.  Co.,  116  Wis.  13,  92  N.  W. 

Towne,   98  Mass.  567,  96   Am.   Dec.  358,  96  A.  S.  R.  936,  60  L.R.A.  158. 

682;  Matson  V.Minnesota,  etc.,  R.  Co.,  Note:    10   L.R.A.(N.S.)    368,    369, 

95   Minn.   477,   104  N.  W.   443,  111  394. 

A.   S.  R.  483,  5  Ann.   Cas.  498,  70  4.  Barmore   v.   Vicksburg,   etc.,   R. 

L.R.A.   503;   Barmore    v.   Vicksburg,  Co.,  85  Miss.  426,  38  So.  210,  3  Ann. 

etc.,  R.  Co.,  fe  Miss.  426,  38  So.  210,  Cas.  594,  70  L.R.A.  627. 

3  Ann.  Cas.  594,  70  L.R.A.  627;  Cam-  Note:  10  L.R.A.(N.SO  369. 
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not  understood,  however,  that,  because  an  instrumentality  may  become 
dangerous  to  others,  its  owner,  when  he  commits  it  to  his  employee 
to  be  employed  in  his  business,  makes  himself  an  insurer  and  respon- 
sible for  everything  that  the  employee  may  do  with  it.*  It  is  only 
when  a  dangerous  agency  amounts  to  a  nuisance,  and  is  unnecessary 
under  the  existing  social  conditions,  that  the  employer  may  be  held 
absolutely  liable  for  injuries  resulting  frotn  its  use  by  an  employee.* 
If  the  instrumentality  is  not  a  nuisance  his  liability  d^ends  upon 
the  exercise  of  care  in  the  selection  of  the  offending  employee.'  It 
has  been  said  that  it  is  impracticable,  if  not  impossible,  to  state  a 
general  definition  by  which  it  may  be  decided  with  any  degree  of 
certainty  what  appliances  or  agencies  do,  and  what  do  not,  fall  within 
the  term  "dangerous''  as  employed  by  courts  and  text  writers.®  The 
cases  show,  however,  that  the  rule  of  increased  liability  for  such 
instrumentalities  applies  to  explosives,*  firearms,^*  electricity,**  poisons 
and  substances  of  similar  character,**  animals,*'  locomotives  and  other 
self  propelled  vehicles  generally,**  and  paany  other  agencies  of  mis- 
chief.** On  the  other  hand,  there  is  certainly  no  absolute  liability 
for  injuries  resulting  from  the  use  of  a  compressed  air  hose,**  or  an 
elevator,*'  or,  it  seems,  a  railroad  liand  car.*^  Nor  is  an  automobile 
a  machine  of  suoh  danger  as  to  render  its  owner  liable  for  injuries 

5.  Galveston,  etc.,  R.  Co.  v.  Currie,  28  Atl,  305,  23  L.R.A.  283;  Ker- 
100  Tex.  136,  96  S.  W.  1073, 10  L.R.A.  whacker  v.  Cleveland,  etc.,  R.  Co., 
(N.S.)  367.  3   Ohio   St.   172,   62   Am.   Dec.   246; 

6.  Kleebauer  v.  Western  Fuse,  etc.,  Nashville,  etc.,  R.  Co.  v.  S tames,  9 
Co.,  138  Cal.  497,  71  Pac.  617,  94  A.  Hcisk.  (Teun.)  52,  24  Am.  Rep.  296. 
S.  R.  62,  60  L.R.A*  377.  See  Nui-  But  see  Stephenson  v.  Southern  Pac. 
SANCES.  Co.,  93  Cal.  558,  29  Pac.  234,  27  A. 

7.  See  supra,  par.  250.  S.  R.  223,  15  L.R.A.  475. 

8.  Barmore   v.   Vicksburg,   etc.,   R.       Note:  10  L.R.A. (N.S.)   372,  383. 
Co.,  85  Miss.  426,  38  So,  210,  3  Ann.       15.  Note:  10  L.R.A. (N.S.)  393. 
Cas.  594,  70  L.R.A.  627.  16.  Ballard   v.    Louisville,    etc.,    R. 

9.  Harriman  v.  Pittsburgh,  etc.,  R.  Co.,  33  Ky.  L.  Rep.  423,  110  S.  W. 
Co.,  45  Ohio  St.  11,  12  N.  E.  451,  296, 16  L.R.A. (N.S.)  1052;  Galveston, 
4  A.  S.  R.  507;  Euting  v.  Chicago,  etc.,  R.  Co.  v.  Currie,  100  Tex.  136,  96 
etc.,  R.  Co.,  116  Wis.  13,  92  N.  W.  S.  W.  1073,  10  L.R.A.(N.S.)  367. 
358,  96  A.  S.  R.  936,  60  L.R.A.  158.  17.  Sweeden  v.  Atkinson  Imp.  Co., 
Compare  Klee})auer  v.  Western  Fuse,  93  Ark.  397, 125  S,  W,  439,  27  L.R.A. 
etc.,  Co.,  138  Cal.  497,  71  Pac.  617,  (N.S.)  124.  See  Elevators,  vol.  9, 
94  A.  S.  R.  62,  60  L.R.A.  377.  p.  1248, 

Note:  10  L.R.A.(N.S.)  372,. 376.  18.  Dougherty  v.  Chicago,  etc.,  R. 

10.  Note:  10  L.R.A.(N.S.)   375.  Co.,  137  la.  257,  114  N.  W.  902,  126 

11.  Note:  10  L.R.A. (N.S.)   372.  A.  S.  R.  282,  14  L.R.A. (N.S.)   590; 

12.  Note:  10  L.R.A.(N.S.)   374.  Barmore  v.  Vicksbuig,  etc.,  R.  Co.,  85 

13.  Note:  10  L.R.A.(N.S.)   392.  Miss.  426,  38   So.  210,  3  Ann.   Cas. 

14.  Duggins  v.  Watson,  15  Ark.  118,  594,  70  L.R.A.  627.  But  see  Salis- 
60  Am.  Dec.  560;  Black  v.  Rock  Is-  bury  v.  Erie  R.  Co.,  66  N.  J.  L,  233, 
land,  etc.,  R.  Co.,  125  La.  101,  51  So.  50  AU.  117,  88  A.  S.  R.  480,  55  L.R.A. 
82,    26   L.R.A.(N.S.)    166;    Bittle   v.  678. 

Camden,  etc.,  R.  Co.,  55  N.  J.  L.  615, 
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to  a  person  caused  thereby,  while  operated  by  his  chauffeur,  not 
engaged  directly  in  the  line  of  his  employment,  even  though  the 
master  has  made  it  possible  for  him  to  take  out  and  operate  such 
machine  at  pleasure,  and  for  his  own  purpose.** 

250.  Incompetency  of  Offending  Employee;  Competency  as 
]>ef  ense. — ^The  employee's  wrongful  act  may  be  attributable  to  incom- 
petency and  inexperience,  and  when  this  can  be  shoi\Ti  to  have  been 
the  case,  the  employer  will  be  liable  for  his  own  immediate  negligence 
in  selecting  or  retaining  the- wrongdoer,  provided  he  might  by  due  dili- 
gence have  discovered  the  employee's  unfitness  for  the  service.**^  Every 
person  who  acts  through  a  representative  is  under  obligation  to  dis- 
cover the  skill,  experience,  and  diligence  of  his  agent,  arid  if  he  selects 
one  who  is  incompetent  to  perform  the  duties  of  the  service,  he  will 
)>e  accountable  to  any  person  who  may  have  sustained  damage  by 
reason  of  such  incompetency.*  Indeed,  proof  of  known  incompetency 
has  been  held  by  excellent  authority  to  be  a  foundation  for  the  allow- 
ance of  punitive  damages.*  "If  a  railroad  company,  for  instance, 
knowingly  and  wantonly  employs  a  drunken  engineer,  or  switchman, 
or  retains  one  after  knowledge  of  his  habits  is  clearly  brought  home  « 
to  the  company,  or  to  a  superintending  agent  authoris^ed  io  employ 
and  discharge  him,  and  injury  occurs  by  reason  of  such  habits,  the 
company  may  and  ought  to  be  amenable  to  the  severest  rule  of 
dama.Gjes.'' •  The  fact  of  negligence  relied  upon  by  the  plaintiff 
may  not  be  established  by  proof  of  general  incompetency  *  or  pimilar 
acts  of  negligence  on  other  occasions ;  *  though  other  acts  may  be* 
proven  to  show  the  employer's  knowledge  of  the  employee's  unfitness 
for  the  service.*  Under  some  social  conditions  it  may  be  thought 
to  be  a  hardship  to  hold  a  person  accountable  for  the  wrongs  inflicted 
by  his  employee,  when  he  has  exercised  reasonable  care  and  precau- 
tion in  the  selection  and  admission  of  the  employee  to  his  service.' 
Yet  for  torts  committed  by  employees  under  some  conditions  our 

19.  Jones  v.  Hoge,  47  Wash.  «63,  92  2.  Southern  Exp.  Go.  v.  Brown,  '67 
Pac.  433,  125  A.  S.  R.  915,  14  L.R.A.  Miss.  260,  7  So.  318,  8  So.  425,  19 
(N.S.)  216.    See  Automobiles,  vol.  2,   A.  S.  R.  306. 

p.  1190.  8.  Cleghorn  v.  New  York  Cent.,  etc., 

20.  Laning  v.  New  York  Cent.,  etc..  R.  Co.,  56  N.  Y.  44,  15  Am.  Rep.  375. 
R.  Co.,  49  N.  Y.  521,  10  Am.  Rop.  4.  McNally  v.  Colwell,  91  Mich.  527, 
417.  See  also  The  Joseph  B.  Thomas,  52  N.  W.  70,  30  A.  S.  R.  494  j  Fonda 
86  Fed.  658,  56  U.  S.  App.  619,  30  v.  St.  Paul  City  R.  Co.,  71  Minn.  438, 
C.  C.  A.  333,  46  L.R.A.  58.  74  N.  W.  166,  70  A.  S.  R.  341. 

Evidence  of  the  employee's  subse-  6.  Konold  t.  Rio  Grande,  etc.,  R. 

queut    discharge    is    not    admissible.  Co.,  21  Utah  379,  60  Pac.  1021,  81 

Ann.  Cas.  1912A  86  note.  A.  S.  R.  693.    See  EvroENCB,  vol.  10, 

1.  Haskell  v.  Boston  Dist.  Messenger  p.  937. 

Co.,  190  Mass.  189,  76  N.  E.  215,  112  6.  See  EvidbInce,  vol.  10,  p.  940. 

A.  S.  R.  324, 6  Ann.  Cas.  796,  2  L.R.A.  7.  Havs  v.  Millar,  77  Pa.  St.  238, 

(N.iS.)   1091;  Griswold  v.  Haven,  25  18  Am.  Rep.  445. 
N.  Y.  595,  82  Am.  Dec.  380. 
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system  of  jurisprudence  appears  from  early  times  to  have  recognized 
liability  on  the  part  of  the  employer,  notwithstanding  the  fact  that 
the  employee  may  have  been  competent  for  the  service.  If  the  evi- 
dence shows  wrong  on  the  part  of  the  employee  it  is  no  defense  to 
the  employer  that  the  wrongdoer  was  properly  qualified  to  discharge 
the  duty  intrusted  to  him.^  Competency  or  incompetency  is  not  an 
element  in  the  case,  and  it  is  error  to  admit  evidence  tending  to  show 
that  the  employee  ordinarily  was  competent,*  careful,  skilful  and  dili- 
gent.^® 

251.  Performance  of  Public  Service;  Carriers;  Innkeepers. — ^It  is 
well  settled  law  that,  in  all  cases  where  the  employer  owes  a  special 
legal  duty  to  the  public,  he  cannot  shirk  or  evade  it  by  committing 
its  performance  to  another,  but  is  bound  absolutely  to  perform  the 
duty,  and  is  liable  for  a  failure  to  do  so  in  any  respect  whereby 
injury  results  to  others,  whether  such  failure  results  from  neghgence, 
or  from  the  wilful,  wanton,  or  criminal  conduct  of  the  employee  or 
agent  to  whom  the  duty  is  committed.  Being  bound  to  do  the  act 
or  perform  the  duty,  if  he  does  it  by  another  the  employer  is  treated 

.  as  having  done  it  himself.^^ 

252.  Authorization  Express  or  Implied. — ^In  considering  whether 
the  wrongful  act  of  th«  employee  is  in  character  such  as  to  impose 
liability  on  the  employer,  the  test  recognized  by  every  system  of 
jurisprudence,  apparently,  is  whether  there  was  authority  express  or 
implied  for  doing  the  act.*^  Blackstone  announced  the  doctrine  (1 
Com.  456)  "that  the  master  is  answerable  for  the  acta  of  his  serv- 
ant, if  done  by  his  command,  either  expressly  given  or  implied-/'  In 
another  place  (p.  457),  the  learned  commentator  said:  "If  a  serv- 
ant by  his  negligence  does  any  damage  to  a  stranger,  the  master 
shall  answ^er  for  his  neglect;  but  the  damage  must  be  done  while  he 
is  actually  employed  in  his  master^s  service,  otherwise  the  serv^ant 
shall  answer  for  his  own  misbehavior."  *•    AH  courts  will  agree  no 

8.  Southern  R.  Co.  v.  Kendrick,  40  376,  53   S.  W.   557,  46  L.R.A.  549, 
Miss.  374,  90  Am.  Dee.  332 ;  Hays  v.  See  Cauriers,  vol.  4,  p.  1168. 
Millar,  77  Pa.  St.  238,  18  Am.  Rep.       12.  Hardeman  v.  Williams,  150  Ala. 
445;   Shafer  v.  Lacock,  168   Pa.   St.  415,  43  So.  726,  10  L..R.A.(N.S.)  653; 
497,  32  AtL  44,  29  L.R.A.  254.  Ware  v.  Barataria,  etc.,  Canal  Co.,  15 

9.  Minot  V.  Snavely,  172  Fed.  212,  La.  169,  35  Am.  Dec.  189  and  note; 
97  C.  C.  A.  30,  19  Ann.  Cas.  996  and  Foster  v.  Essex  Bank,  17  Mass.  479, 
note.  9  Am.  Dec.  168;  Ploof  v.  Putnam,  83 

10.  Smith  V.  Middleton,  112  Ky.  Vt.  252,  75  Atl.  277,  138  A.  S.  R. 
588,  66  S.  W.  388,  99  A.  S.  R.  308,  1085,  26  L.R.A.(N.S.)  251;  Firemen's 
56  L.R.A.  4M.  Fund  Ins.  Co.  v.  Schreiber,  150  Wis. 

11.  Smith  V.  Middleton,  112  Ky.  42,  135  N.  W.  507,  Ann.  Cas.  1913E 
588,  66  S.  W.  388,  99  A.  S.  R.  308,  823,  45  L.R.A.(N.S.)   314. 

56  L.R.A  484;  Salisbury  v.  Erie  R.       Note:  88  A.  S.  R.  787. 
Co..  66  N.  J.  L.  233,  50  Atl.  117,  88       13.  Ware  v.  Barataria,  etc.,  Canal 
A.  S.  R.  480,  55  L.R.A.  578;  Knox-   Co.,  15, La.  169,  35  Am.  Dec.  189. 
ville  Traction  Co.  v.  Lane,  103  Tenn. 
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doubt  with  this  broad  generalization ;  **  whether,  however,  any  par- 
ticular act  is  within  the  authority  impliedly  conferred  upon  the  em- 
ployee is  a  question  which  the  courts  have  found  oftentimes  to  be 
difficult  of  solution.*'  Where  authority  is  conferred  to  act  for  another, 
without  3pecial  limitation,  it  carries  with  it,  by  implication,  author- 
ity to  do  all  things  necessary  to  its  execution;  and  when  it  involves 
the  exercise  of  the  discretion  of  the  employee  the  use  of  such  discre- 
tion or  force  is  a  part  of  the  thing  authorized,  and  when  exercised 
becomes,  as  to  third  persons,  the  discretion  and  act  of  the  employer 
and  this,  although  the  employee  departed  from  the  private  instruc- 
tions of  the  employer,  provided  he  was  engaged  at  the  time  in  doing 
his  employer's  business,  and  was  acting  within  the  general  scope  of 
his  employment.  It  is  not  the  test  of  the  employer's  liability  for 
the  wrongful  act  of  the  employee,  from  which  injury  to  a  third  per- 
son has  resulted,  that  he  expressly  authorized  the  particular  act  and 
conduct  which  occasioned  it.  In  most  ca.«es  where  the  employer  has 
been  held  liable  for  the  negligent  or  tortious  act  of  the  employee,  the 
employee  acted  not  only  without  express  authority  to  do  the  wrong, 
but  in  violation  of  his  duty  to  the  employer.** 

Relation  of  Act  to  Employment  in  Respect  of  Character 

253.  Acts  Impliedly  Authorized  or  within  Scope  of  Employment. — 
At  an  early  stage  in  the  development  of  the  law  of  master  and  serv- 

14.  The  test  of  liability  is  whether  S.  W.  923,  93  A.  S.  R.  804,  55  L.R.A. 

the  act  was  one  within  the  scope  of  869;     Firemen's    Fund    Ins.    Co.    v. 

the  emplovment.    Baker  v.  Kinsev,  38  Schreiber,  150  Wis.  42, 135  N.  W.  507, 

Cal.  631,  99  Am.  Dec.  438;  Stephen-  Ann.    Cas.    1913E    823,    45    L.R.A. 

son  V.  Southern  Pac.  Co.,  93  Cal.  558,  (N.S.)  314. 

29  Pac.  234,  27  A.  S.  R.  223, 15  L.R.A'.  Notes:  54  A.  S.  R.  72;  18  L.R.A. 

475;  Lovejoy  v.  Denver,  etc.,  R.  Co.,  (N.S.)   417. 

59  Colo.  222,  146  Pac.  263,  Ann.  Cas.  See  infra,  par.  253. 

1916E  1075,  L.R.A.1915E  888;  Rob-  15.  See  supra,  par.  222  et  seq. 

erts  V.  Kinlev,  89  Kan.  885,  132  Pac.  16.  Birmingham    Water- Works    Co. 

1180,  45  L.R.A.(N.S.)   938;  Sullivan  v.  Hubbard,  85  Ala.  179,  4  So.  607, 

V.   Louisville,   etc.,   R.    Co.,   115   Kv.  7  A.  S.  R.  35;  Higgins  v.  Watervliet 

447,  74  S.  W.  171,  103  A.  S.  R.  330;  Turnpike,  etc.,   Co.,  46  N.  Y.   23,  7 

French  v.  Boston  Coal  Co.,  195  Mass.  Am.  Rep.  293;  Rounds  v.  Delawiire, 

334,  81  N.  E.  265,  122  A.  S.  R.  257,  etc.,  R.   Co.,  64  N.  Y.  129,  21  Am. 

11  L.R.A.(N.S.)  993;  Osborne  v.  Mc-  Rep.  597. 

Masters,  40  Minn.  103,  41  N.  W.  543,  Note :   54  A.   S.  B.  76. 

12  A.  S.  R.  698 ;  Davis  v.  Houghtellin,  See  infra,  par.  253  et  seq.,  as  to  the 
33  Neb.  682,  50  N.  W.  765,  14  L.R.A.  relation  of  the  act  to  the  character  of 
737;   Clancy  v.  Barker,  71  Neb.  83,  the  employment. 

98  N.  W.  440,  103  N.  W^.  446,  115       No  express  command  or  privity  is 

A.   S.  R.  559,  8  Ann.  Cas.   682,  69  essential     to     liabilitv.       Maddox     v. 

L.R.A.  642;  Guille  v.  Campbell,  200  Brown,  71  Me.  432,  36  Am.  Rep.  336; 

Pa.  St.  119,  49  Atl.  938,  86  A.  S.  R.  Evans  v.  Davidson,  53  Md.  246,  36 

705,  55  L.R.A.  111  and  note;  Lipscomb  Am.  Rep.  400. 
v.  Houston,  etc.,  R.  Co.,  95  Tex.  5,  64 
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ant  it  seenas  to  have  been  the  accepted  rule  that  the  master  was  to 
be  held  liable  for  the  wrongful  acts  of  the  servant  only  when  the 
act  was  shown  to  have  been  expressly  commanded  by  the  master.*^ 
It  has  long  since,  however,  been  established  that  the  employer  to 
incur  liability  need  not  have  commanded  the  particular  wrongful 
act.*®  And  the  test  now  universally  accepted  is  whether  there  was 
express  or  implied  authority  for  doing  the  act  relied  upon  by  the 
plaintiff,  or,  in  the  customary  legal  phrase,  whether  the  act  was  done 
'Svithin  the  scope  of  the  employment/^  *•  If  the  injury  complained 
of  resulted  from  the  wrong  of  the  servant  or  agent  of  the  defend- 
ant while  acting  within  the  scope  of  his  duties  as  servant  or  agent, 
the  plaintiff  is  entitled  to  recover.*®  But,  conversely,  if  the  wrongful 
act  was  not  one  falling  witliin  the  real  or  apparent  scope  of  the 
employer's  business,  no  recovery  will  be  allowed.* 

17.  Penas  v.  Chicago,  etc.,  R.  Co.,  405;  Doran  v.  Thorasen,  76  N.  J.  L. 
112  Minn.  203,  127  N.  W.  926,  140  754,  71  Atl.  296,  131  A.  S.  R.'  677, 
A.   S.   R.  470,  30  L.R.A.(N.S.)    627.  19    L.R.A.(N.S.)    335;    Chapman    v. 

18.  Smith  V.  Causey,  28  Ala.  655,  New  York  Cent.  R.  Co.,  33  N.  Y.  369, 
65    Am.    Dec.    372.     *  88  Am.  Dec,  3D2;  Higgins  v.  Water- 

19.  See  supra,  par.  252.  vliet  Turnpike,  etc.,  Co.,  46  N.  Y.  23, 
That  a  negligent  act  of  a  servant   7  Am.  R«p.  293;  Isaacs  v.  Third  Ave. 

is   that   of  the   master  is   sufficiently  R.  Co.,  47  N.  Y.  122,  7  Am.  Rep.  418; 

charged  by  an  allegation  that  the  mas-  Jackson  v.  American  Telephone,  etc., 

ter,  by  his  agent  ''while  in  the  line  or  Co.,  139  N.  C.  347,  51  S.  E.  1015,  70 

scope  of  his  employment,"  so  acted.  L.R.A.   738;    Walsh   v.   Pittsburg   R. 

Bessemer  Coal,  etc.,*  Co.  v.  Doak,  152  Co.,  221  Pa.  St.  463,  70  Atl.  826,  32 

Ala.  166,  44  So.  627,  12  L.R.A.(N.S.)  L.R.A.(N.S.)  559;  Andnw  v.  Howard, 

389.  36  Vt  248,  84  Am.  Dec.  680;  Ploof 

20.  Corona  Coal,  eto^  Co.  v.  White,  v.  Putnam,  81  Vt.  471,  71  Atl.  188, 
158  Ala.  627,  48  So.  362,  20  L.R.A,  130  A.  S.  R.  1072,  15  Ann.  Cas.  1151, 
(N.S.)  958;  Hardeman  v.  Williams,  20  L.R.A.(N.S.)  152;  Zulkee  v.  Wing. 
150  Ala.  415,  43  So.  726,  10  L.R.A.  20  Wis.  408,  91  Am.  Bee.  425;  Bei^- 
(N.S.)  653;  Stone  v.  Hills,  45  Conn,  man  v.  Hendrickson,  106  Wis.  434,  82 
44.  29  Am.  Rep.  635;  Noblesville,  etc.,  N.  W.  304,  80  A.  S.  R,  47;  Firemen's 
Gravel  Road  Co;  v.  Gause,  76  Ind.  142,  Fund  Ins.  Co.  v.  Schteiber,  160  Wis. 
40  Am.  Rep.  224  and  note;  Donaldson  42,  135  N.  W.  507,  Ann.  Cas.  1913E 
V.  Mississippi,  etc.,  R.  Co.,  18  la.  280,  823,  45  L.R.A.(N.S.)  314;  Sievert  v. 
87  Am.  Dec.  391;  Ware  v.  Barataria,  Brookfleld,  35  Can.  Sup.  Ct.  494,  2 
etc.,  CanAl  Co.,  15  La.  169,  36  Am.  Ann.  Cas.  646. 

Dec.  189  and  note;  Adams  v.  Cost,  62  Note:  27  L.R.A.  167, 

Md.  264,  50  Am.  Rep.  211;  Bachant  1.  Bowen  v.  Illinois  Cent.  R.   Co., 

V.  Boston,  etc.,  R.  Co.,  187  Mass.  392,  136  Fed.  306,  69   C.   C.  A.  444,  70 

73   N.    E.    642,   105   A.    S.    R.   408;  L.R.A.  915;   AUbama  G.   S.  R.   Co. 

D'Addio  V,  Hinckley  Rendering  Co.,  v.  Fraaier,  93  Ala.  45,  9  So.  303,  30 

213  Mass.  465,  100  N,  E.  647,  Ann.  A.   S.   R.   28;    Mayer  v.   Thompson- 

Cas.  1914A  907 ;  Morier  v.  St.  Paul,  Hutchinson  Bldg.  Co.,  104  Ala.  611, 

etc.,  R.  Co.,  31  Minn.  351,  17  N.  W.  16  So.  620,  53  A.  S.  R.  88,  28  L.R.A. 

952,   47    Am.    Rep.   793;    Barrett    v.  433;  Anderson  v.  Diaz,  77  Arlc.  606» 

Minneapolis,  etc,  R.  Co.,  106  Minn.  92  S.  W.  861,  113  A.  S.  R.  180,  4 

51,  117  N.  W.  1047,  130  A.  S.  R.  585,  L.R.A.(N.S.)    649;   Kline  v.    Central 

18    L.R.A.(N.S.)    416;    GaiTetzen    v.  Pac.  R.  Co.,  37  Cal,  400,  99  Am.  Dec 

Daenckel,  50  Mo.  104,  11  Am.  Rep.  282;   Shervv'ood  v.   Warner,  27   App. 

794 


18  K  C.  U                    MASTER  AND  SERVANT  i  254 

254,  Meaning  of  "Scope  of  Employment/* — Acts  impliedly  author- 
ized or  such  as  are  within  the  scope  of  the  employment — that  is, 
wrongs  for  which. the  employer  may  be  held  accountable — are  not 
susceptible  of  precise  or  even  very  helpful  defmition  by  any  phrase 
or  short  form  of  expression.*      Each  case  must  be  determined  with 

Cas.   (D.  C)   64,  7  Ann.  Cas.  98,  4  v.  Minneapolis,  etc.,  R.  Ca,  22  N.  D. 

L.R.A.(N.S.)  651;  Central  of  Georgia  615,  135  N.  W.  189,  47  L.RA.(N.S.) 

B.   Co.   V.   Morris,   121   Ga.   484,   49  965;  Giiille  v.  Catnpbell,  200  Pa.  St. 

S.  £.  606,  104  A.  S.  R.  164;  Illinois  119,  49  Atl.  938,  86  A.  8.  R.  705, 

Cent.  R.  Co.  v.  Read,  37  lH  484,  87  65  L.RA..  Ill;  Paulton  v.  Keith,  2? 

Am,  Dec.  260;  Long  v.  Chicago,  etc.,  R.  I,  164,  49  Atl.  635,  91  A.  S.  R. 

R.  Co.,  48  Kan.  28,  28  Pac.  977,  30  624,  54  L.R A.  670 ;  McClure  v.  Rieh- 

A.  S.  R.  271,  15  L.R.A.  319;  Lafitte  ardson,  Rice  L.  (S.  C.)  215,  33  Am. 

V.  New  Orleans,  etc.,  R.  Co.,  43  La.  Dec.   105;   Davenport   v.    Charleston, 

Ann.  34,  8  So;  701,  12  L.R.A.  337;  etc.,  Ry.,  72  S.  C.  205,  51  S.  E.  677, 

Willner  v,  Silverman,  109  Md.  341,  71  UO  A.   S.  R.  598 ;   Waaler  v.  Great 

Atl.   962,  24  L.R.A.(N.S.)    895;  Mc-  Northern  R.  Co.,  18  S.  D.  420,  100 

Donald  v.  Massachusetts  General  Hos-  N.   W.   1097,  112  A.   S.   R.  794,  70 

pital,  120.Mas&.  432,  21  Am.  Rep.  529;  L.R.A.  731;   Buting  v.  Chicago,  etc., 

GibBon  v.  International  Tnust  Co.,  177  R.  Co.,  116  Wis.  13,  92  N.  W.  358, 

Mass.  100,  58  N.  E.  278,  52  L.R.A.  96  A.  S.  R.  936,  60  L.R.A.  158 ;  Cobb 

928;  Obertoni  v.  Boston,  etc.,  R.  Co.,  v.  Simon,  119  Wis.  597,  97  N.  W.  276, 

186  Mass.  481,  71  N.  E.  980,  67  L.R.A.  100  A.  S.  R.  909;  Bayley  v.  Manches- 

422;    Fairbaxdcs    v.    Boston    Storage  ier,  etc.,  R.  Co.,  L.  R.  8  C.  P.  148, 

Warehouse    Co.,    189    Mass.    419,    75  42  L.  J.   C.   P.  78,  28  L.  T.  N.  S. 

N.  E.  737, 109  A.  S.  R.  646,  13  L.R.A*  366,  25  Eng.  RuL  Cas.  115  and  note; 

(N.S.)  422;  Morier  v.  St.  Paul,  etc.,  New  South  Wales  Bank  v.  Owston,  4 

R.  Co.,  31  Minn.  351,  17  N.  W.  952,  App.  Cas.  270,  48  L.  J.  P.  C.  25,  40 

47  Am.  Rep,  793 ;  Kwiechen  V.  Hohnes  L.  T.  N.  S.  500,  25  Eng.  Rul.  Cas. 

Co.,  106  Minn.  148,  118  N.  W.  668,  124    and    note;    Cheshire    v.    Bailev, 

19  L.R.A.(N.S.)  255;  Louisville,  etc.,  [1905]  1  K.  B.  237,  74  L.  J.  K.  B. 
R.  Co.  V.  Douglass,  69  Miss.  723,  U  176,  53  W.  R.  322,  92  L.  T.  N.  S. 
So-  933,  30  A.  S.  R.  582;  Garretzen  142,  21  Times  L.  Rep.  130,  1  Ann. 
V.  Duenckel,  50  Mo.  104,  11  Am.  Rep.  Cas.  94,  4  British  Rul.  Cas.  553. 
405;  Walker  v.  Hannibal,  etc.,  R,  Co^  Notes:  54.  A.  S.  R.  82;  27  L.R.A. 
121  Mo,  575,  26  S.  W.  360,  42  A.  S.  R.  164;  3  Ann.  Cas.  607. 

547,  24  L.R. A.  363;  Clancy  v.  Barker,  The  plaintiff  must  assume  the  bur- 

71  Neb.  83,  98  N.  W.  440*,  103  N.  W.  den  of  establishing  that  tlie  act  co?n- 

446,  115  A.  S.  R.  559,  8  Ann.  Cas.  plained  of  was  one  withiip.  the  s>cope 

682,  69  L.R.A.  642;  Danforth  v.  Fish-  of  the  employee's  amplovmenr.    Ober- 

er,   75  N.'  H.  Ill,  71  Atl.  535,  139  toni  v.  Boston,  etc.,  R.  Co.,  186  Mass. 

A.   S.   R.   670,   21  L.R.A.(N.S.)    93;  481,   71  N.    E.   980,   07  L.R.A.   422. 

Holler  V.  Rosa,  68  N.  J.  L.  324,  .13  2.  Conchin  v.  El  Paso,  etc.,  R.  Co., 

AtL  472,  96  A.  S.  R.  546,  59  L.R.A  13  Ariz,  259,  108  Pac.  360,  28  L.R  A. 

943;  Doran  v,  Thomson,  76  N.  J.  L,  (N.S.)  88;  Thames  Steamboat  Co.  v. 

754,  71  Atl.  29?,  131  A.  S.  R.  677,  Housatonic  R.   Co.,  24  Conn.  40,  63 

19  L.R.A.(N.S.)  335;  Wriofht  y.  WU-  Am.  Dec.  154;  PittsbuK?h,  etc,,  R.  Co. 

cox,  19  Wend.  (N.  Y.)   343,  33  Am.  v.  Kirk,  102  Ind.  399,  3  N.  E.  «49, 

Dec.    507;    Vanderbilt    v.    Richmond  52  Abol  Rep.  675;  Isaacs  ▼.  Thiwl.Av^. 

Turnpike  Co.,  2  N.  Yi  479,  51  Am.  R.  Co.,  47  N.  Y.  122,  7  Am.  Rep.  418-; 

Dec.  315  and  note;  EQggins  v«  West*  Moen  v.  Matthews^  227  Pa.  St.  4SS, 

em  Union  Tel.  Co.,  156  N.  Y.  75,  50  76  Atl.  -  219,   136  A.   S.  R.   902,   29 

N.  E.  500,  66.  A..  S.  R.  537;  Galchottse  L.R.A.(N,S.)  856. 
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a  view  to  the  surrounding  facts  and  circumstaneeg — the  character 
of  the  employment  and  the  nature  of  the  wrongful  act.*  Whether 
the  act  was  or  was  not  such  as  to  be  within  the  employment's  scope 
is  ordinarily  one  of  fact  for  the  jury's  determination.*  But  if  the 
departure  from  the  employer's  business  is  of  a  mjlrked  and  decided 
character  the  decision  of  the  question  may  be  within  the  province  of 
the  court*  "Where  a  servant  steps  aside  from  the  master's  business 
and  does  an  act  not  connected  with  the  business,  which  is  hurtful 
to  another,  manifestly  the  master  is  not  liable  for  such  act,  for  the 
reason  that  having  left  his  employer's  business,  the  relation  of  master 
and  servant  did  not  exist  as  to  the  wrongful  act;"  •  "but  if  the  serv- 
ant continues  about  the  business  of  the  employer,  adopts  methods 
which  he  deems  necessary,  expedient  or  convenient,  and  the  methods 
adopted  prove  hurtful  to  others,  the  employer  is  liable."  '  For  reasons 
of  public  policy,  the  law  holds  the  master  responsible  for  what  the 
servant  does,  or  omits,  in  conducting  the  master's  business,  because 
the  master  has  voluntarily  substituted  for  his  personal  management 
and  supervision  that  of  the  servant.®  But  the  law  also  recognizes 
that  the  servant  is  still  an  independent  and  responsible  being,  with 
capacity,  which  the  master  cannot  efface  or  control,  to  engage  in 
projects  of  hia  own,  and  does  not  include  in  the  responsibility  laid 

S.  Conchin  v.  EI  Paso,  etc.,  R.  Co.,  71  A.  S.  R.  729,  46  L.R.A.  314 ;  Moon 

13  Ariz.  259,  108  Pac.  260,  28  L.R.A.  v.  Matthews,  227  Pa.  St.  488,  76  Atl. 

(N.8.)  88;  Pittsburgh,  etc.,  11.  C;o.  v.  219,  136  A.  S.  R.  902,  29  L.RAl.(N.S.) 

Kirk,  102  Ind.  399,  1  N.  E.  849,  62  86();   Redding   v.   South   CaroUna  R. 

Am.  Rep.  675;   Ephland  v.  Missouri  Co.,  3   S.   C.   1,  16  Am.   Rep.   681; 

Pac.  R.  Co.,  137  Mo.  187,  37  S.  W.-  Polatty  v.  Charleston,  etc.,  Ry.,  67  S. 

820,  38  S.  W.  926,  69  A.  S.  R.  498,  C.  39i,  45  S.  E.  932,  100  A.  S.  Rw 

36  L.R. A.  107.  750 ;    Bergman   v.    Hendrickson,    106 

Note:  27  L.R.A.  175.  Wis.  434,  82  N.  W.  304,  80  A.  S.  R. 

4.  St.  Louis,  etc.,  R.   Co.  v.  Hen-  47;  Baker  v.  Snell,   [1908]   2  K.  B, 

dricks,   48   Ark.   177,  2   S.   W.   783,  825,  77  L.  J.  K.  B.  1090,  24  Times 

3  A.  S.  R.  220;  Ritchie  v.  Waller,  63  L.  Rep.  811,  62  SoL  J.  681,  2  British 

Conn.  156,  28  Atl.  29,  38  A.  S.  R.  361,  Rul.  Cas.  1. 

27  L.R. A.  161  and  note;  Penas  v.  Chi-  Note:  54  A.  S.  R,  85. 

cago,  etc.,  R.  Co.,  112  Minn.  203,  127  5.  Ritchie  v.  Waller,  63  Conn.  155, 

N.  W.  926, 140  A.  S.  R.  470,  30  L.R.A.  28  Atl.  29,  38  A.  S.  R.  361,  27  L.R.A. 

(N.S.)    627;   McLaughlin   v.    Cloquet  161. 

Tie,  etc.,  Co.,  119  Minn.  454,  138  N.  6.  Pittsburgh,  etc.,  R,  Co.  v.  Kirk, 
W.  434,  49  L.R.A.(N.S.)    544;  Bar-  102  Ind.  399,  1  N.  E.  849,  52  Am. 
more  v.  Vicksburg,   etc.,  R.   Co.,  85  Rep.  675.     See  also  Magar  v.  Ham- 
Miss.  426,  38  So.  210,  3  Ann.  Cas.  mond,  171  N.  Y.  377,  64  N.  E.  150, 
594,  70  L.R.A.  627;  Touaey  V.Roberts,  59  L.R.A.  315;  Goodman  v.  Wilson, 
114  N.  Y.  312,  21  N.  E.  399,  11  A.  129   Tenn.   464,   166   S.   W.   752,  61 
S.  R.  655;  Sharp  v.  Erie  R.  Co.,  184  L.R.A.(N.S.)  1116. 
N.  Y.  100,  76  N.  E.  923,  6  Ann,  Cas.  7.  Pittsburgh,  et«.,  R-  Co.  v.  Kirk, 
250;  Hussey  v.  Norfolk,  etc.,  R.  Co.,  102  Ind.  399, 1  N.  E.  840,  62  Am.  Rep. 
98  N.  C.  34,  3  S.  E.  923,  2  A.  S.  R.  676. 
312;  Nelson  Business  Colkge  Co.  v.  8»  See  supra,  par.  211« 
Llovd,  60  Ohio  St.  448,  64  N.  E.  471, 
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upon  the  master  liability  tor  those  aots  of  the  servant  which  are  but 
the  exercise  of  his  freedom  abouc  his  own  affairs.*  Responsibility  is 
not  limited  to  those  acts  which  promote  the  objects  of  the  employ- 
ment.^^ Expressions  equivalent  to  "scope  of  employment''  are  line 
of  duty/*  in  the  employer's  service,**  couree  of  the  service,**  trans- 
action of  the  employer's  business,**  furtherance  of  the  employer's 
interests,**  protection  of  employer's  property,**  and  the  like.  The 
general  idea  is  that  the  employee  at  the  time  of  doing  the  wrongful 
act,  in  order  to  fix  liability  on  the  employer,  must  have  been  acting 
in  behalf  of  the  latter  and  not  on  his  own  account.*'  But  every 
departure  by  the  servant  from  the  strict  course  of  his  duty,  even  for 
a  purpose  of  his  own,  will  not  in  and  of  itself  be  such  a  departure 
from  his  master's  business  as  will  relieve  the  master  of  liabilitv  for 
the  acts  of  the  servant.  The  servant  may  at  the  same  time  be  com- 
bining both  his  own  and  his  master's  business,  and  in  such  case  the 
master  will  be  liable  for  his  acts.*^  And  where  the  servant  has  made 
a  temporary  departure  from  the  service  of  his  master,  and  tlie  object 
of  that  departure  has  been  acoompliahed  and  the  servant  re-engages 
in  the  discharge  of  his  duty,  the  responsibility  of  the  master  for  the 
servant's  acts  immediately  attaches.** 

255.  Ignorance,  Disapproval,  Prohibition  of  Act  by  Employer. — 
The  courts  are  generally  agreed  that  an  employer  may  be  lidd  account- 
able for  the  wrongful  act  of  his  employee  although  he  had- no  knowl- 

9.  Galveston,  etc.,  R.  Co.  v.  Currie,  Co.,  1  H.  &  C.  52G,  9  Jur.  N.  S.  333, 
100  Tex.  136,  96  S.  W.  1073, 10  L.R.A.  32  L.  J.  Ex.  34,  17  Kug.  Rul.  Cas. 
(N.S.)  367.  268  and  note. 

10.  Note:  17  Eng.  Rul.  Cas.  276  16.  West  Jersey,  etc.,  R.  Co.  v. 
See  infra,  par.  256.  Welsh,  62  N.  J.  L.  655,  42  Atl.  736, 

11.  Isaacs  V.  Third  Ave.  R.  Co.,  47    72  A.  S.  R.  659. 

N.  Y.  122,  7  Am,  Rep.  418.  17.  George  v.  Gobey,  128  Mass.  289, 

12.  Adams  v.  Cost,  62  Md.  264,  50  35  Am.  Rep.  376;  Barmore  v.  Vicks- 
Am.  Rep.  211;  Slater  v.  Advance  burg,  etc.,  R.  Co.,  85  Miss.  426,  38 
Thresher  Co.,  97  Minn.  305,  107  N.  W.  So.  210,  70  L.R.A.  627,  3  Ann.  Cas. 
133,  6  L.R.A.(N.S.)  598;  Isaacs  v.  594;  Epbland  v.  Missouri  Pac.  R.  Co., 
Third  Ave.  R.  Co.,  47  N.  Y.  122,  7  137  Mo.  187,  37  S.  W.  820,  38  S.  W. 
Am.  Rep.  418.  926,  59  A.  S.  R.  498,  35  L.R.A.  107j 

13.  Ephland  v.  Missouri  Pac.  B.  Co.,  Pittsburgh,  etc.,  R.  Co.  v.  Shields,  47 
137  Mo.  187,  37  S.  W.  820,  38  S.  W.  Ohio  St.  387,  24  N.  E.  658,  21  A. 
926,  59  A.  S.  R.  498,  35  L.R.A.  107.  S.  R.  840,  8  L.R.A.  464;   Firemen's 

14.  Cobb  V.  Simo9,  119  Wis.  597,  I^ind  Ins.  Co.  v.  Shreiber,  150  Wis. 
97  N.  W.  276,  10b  A.  S.  R.  909.  42,  136  N.  W.  507,  Ann.  Cas.  1913E 

Note:  88  A.  S.  R.  792.  823,  45  L.R.A.(N.S.)   314. 

15.  Smith  V,  Causey,  28  Ala.  665,       Note:  18  LR.A.(N.S.)  417. 
65  Am.  Dec.  372;  Paulton  v.  Keith,       18.  Note:  3  Ann.  Cas,  607. 

23  R.  I.  164,  49  AtL  635,  91  A.  S.  R.       19.  Barmore  v.  Vicksburg,  otc,  R. 
624,  54  L.R.A.  670 ;  Mitchell  v.  Crass-    Co.,  85  Miss.  426,  38  So.  210,  3  Ann. 
weller,  13  C.  B.  237,  22  L.  J.  C.  P.    Cas.  594  and  note,  70  L.R.A.  627. 
100,  17  Eng.  Rul.  Cas.  252  and  note;        Notes:  20  Ann.  Cas.  1292;  Ann.  Cas. 
Limpus  V.  London  General  Oipnibus   1913C  942.  .    , 
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edge  thereof,*®  or  disapproved  it/  or  even  had  expressly  forbidden  it.* 
And  so  the  employer  may  be  made  liable  for  acts  done  in  violation 
of  his  rules,  orders  or  instructions.*  If  he  employs  incompetent  or 
untrustworthy  agents  he  must  bear  the  consequences.*  It  has  been 
said:  "If  the  servant's  disobedience  of  instructions  will  exonerate 
the  master,  the  proof,  easily  made,  virtually  does  away  with  the  maxim 
of  respondeat  superior,  designed  for  the  protection  of  innocent  third 
persons,  and  obliging  the  principal  to  be  careful  in  the  employment 
of  agents,  to  whom  he  intrusts  the  means  of  committing  an  injury."  * 
Nor  is  the  employer  relieved  of  liability  by  reason  of  the  fact  that  the 
act  of  the  employee  was  done  under  a  mistake  of  f actfi  or  resulted  from 
a  mistake  of  judgment  on  the  facts.*    According  to  some  authorities 

20.  Weber  v.  Lockman,  66  Neb.  469,  Tex.  516,  17  S.  W.  1039,  27  A.  S.  R. 

92  N.  W.  591,  60  J..R.A.  313;  Bilcu  902;  Baytey  v.   Manchester,  etc.,  R. 

V.  Paisley,  18  Ore.  47,  21  J'ac.  934,  Co.,  L.  K.  8  C.  P.  148,  42  L.  J.  C. 

4  L.R.A.  840;  Rcddiug  v.  South  Oaro-  PL  78,  28  L.  T.  N.  S.  366,  25  Eng. 

lina  R.  Co.,  3  S.  C.  1,  16  Am.  Kep.  Rul.  Cas.  115  and  note;  New  South 

681;    Pahner   v.   St   Albans,   60    Vt.  Wole»  Bank  v.  Owston,  4  App.  Cas. 

427,  13  AtL  569,  6  A.  S.  R.  125.  270,  48  L.  J.  P.  C.  25,  40  L.  T.  X.  S. 

Acts     in     excess     of     instructions.  500,  25  Eng.  Rul.  Cas.  124  and  note. 

Crandall  v.  Boutell,  95  Minn.  114,  103  Notes:  35  Am.  Dec.  198;  88  A.  S. 

N.  W.  890,  5  Ann.  Cas.  122  and  note.  R.  790. 

1.  Thomas  Steamboat  Co.  v.  llousa*  3.  Toledo,  etc.,  B.  Co.  v.  Harmon, 
tonic  R.  Co.,  24  Conn.  40,  63  Am.  Dec.  47  HI.  298,  95  Am.  Dec.  489;  Lake 
154;  Weber  v.  Lockman,  66  Nv?b.  469,  Shore,  etc.,  R.  Co.  v.  Brown,  123  111. 
92  N.  W.  591,  60  L.R.A.  313;  Palmer  162,  14  N.  E.  197,  5  A.  S.  R.  510; 
V.  St.  Albans,  60  Vt.  427,  13  Atl.  569,  Consolidated  lee  Mach.  Co.  v.  Keifer, 
6  A.  S.  R.  125.  134  ii!.  481,  25  N.  E.  799,  23  A.  S. 

2.  Tillar  v.  Reynolds,  96  Ark.  358,  R.  688, 10  L.R.A.  696;  Engel  v.  Smith, 
131  S.  W.  969,  30  L.R.A.(N.S.)  1043;  82  Mich.  1,  46  N.  W.  21,  21  A.  S.  R. 
Yates  V.  Squires,  19  la.  26,  87  Am.  549;  Crandall  v.  Boutell,  95  Minn. 
Dec.  418;  Williams  v.  Pullman  Palace  114,  103  N.  W.  890,  5  Ann.  Cas.  .122 
Car  Co.,  40  I>a.  Ann.  87,  3  So.  631,  8  and  note;  Barrett  v,  Minneapolis,  etc., 
A.  S.  R.  512;  Powell  v,  Devenev,  3  R.  Co.,  106  Minn.  51,  117  N.  W.  1047, 
Cush.  (Mass.)  300,  50  Am.  Dec.  738;  130  A.  S.  R.  585,  18  L.R.A.(N.S.)  416 
Barrett  v.  Minneapolis,  etc.,  R.  Co.,  and  note;  Moses  v.  Mathews,  i?5  Neb. 
106  Minn.  51,  117  N.  W.  1047,  130  672,  146  N.  W.  920,  Ann.  Cas.  1915A 
A.  S.  R.  585,  18  L.R.A.(N.S.)  416  698;  Co^rove  v.  Ogden,  49  N.  Y. 
and  note;  Kwiechen  v.  Holmes,  etc.,  255,  10  Am.  Rep.  361;  McClung  v. 
Co.,  106  Minn.  148,  118  N.  W.  668,  Dearborne,  134  Pa.  St.  396,  19  Atl. 
19  L.R.A.(N.8,)  255;  Barree  v.  Cape  698,  19  A.  S.  R.  708,  8  L.R.A.  204 
Girardeau,  197  Mo.  382,  95  S.  W.  330,  and  note.  But  see  Fairchild  w  Xew 
114  A.  S.  R.  763,  6  L.R.A. (N.S.)  Orleans,  etc.,  R.  Co.,  60  Miss.  9ia,  45 
1090 ;  Moses  v.  Mathews,  95  Neb.  672,  Am.  Rep.  427. 

146  N.  W.  920,  Ann.  Cas.  T915A  698;  Note:  27  L.R.A.  181. 

McCann  v. .  Consolidated  Ti-Jiction  Co.,  4.  Higgins  v.  Watervliet  Turnpike, 

59  N.  J.  L.  481,  36  Atl.  888,  3S  L.R.A,  etc.,  Co.,  46  N.  Y.  23,  7  Am.  Rep.  293. 

236;  Higgins  v.  Watervliet  Turnpike,  See  supra,  par.  250. 

etc.,  Co.,  46  N.  Y.  23,  7  Am.  Rep.  293-  6.  Duggins  v.  Watson,  15  Ark.  318, 

Redding  v.  South  Carolina  R.  Co.,  3  60  Ara.  Dee.  560. 

S.  C.  1,  16  Am.  Rep.  681;  Interna-  6.  Higgins  v.  Watervliet  Turnpike, 

tional,   etc.,  R.   Co.   v.   Andersori,  82  etc.,  Co.,  46  N.  Y.  23,  7  Am.  Ret>.  293. 
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the  rules  of  the  employer  are  competent 'evidence  on  the  question 
of  the  employee's  negligence,'  but  there  are  numerous  decisions  to 
the  contrary.* 

256,  Wilful,  Malicious  or  Intentional  Wrongs. — With  respect  to 
the  class  of  wrongs  that  are  variously  characterized  as  wilful,  inten- 
tional or  malicious,  there  has  been  not  a  little  conflict  among  the 
decisions.*  According  to  some  courts,  the  nature  of  the  act  is  not 
invariably  the  criterion  for  determining  whether  the  employer  is  to 
be  held  liable,  the  motive  by  which  the  employee  was  actuated  being 
considered  under  some  circumstances  at  least  of  prima  facie  impor- 
tance.** Indeed,  there  is  much  authority  for  the  proposition  that 
under  the  earlier  common  law  the  employer  was  not  held  liable  for 
tlie  malicious  and  intentional  torts  of  his  employee,  although  com- 
mitted by  the  employee  while  forwarding  the  employer's  business.*^ 
It  has  been  said:  ''To  render  the  doctrine  of  respondeat  superior 
applicable,  the  injury  must  arise  in  course  of  the  execution  of  some 
service,  lawful  in  itself,  but  negligently  or  unskilfully  performed; 
for  a  wanton  violation  of  law  by  a  servant,  although  occupied  about 
the  business  of  his  employer,  such  servant  is  alone  answerable.  The 
general  proposition  that  a  person  shall  be  answerable  for  any  injury 
which  arises  in  carrying  into  execution  that  which  he  has  employed 
another  to  do  seems  to  be  too  large."  ^  According  to  this  view, 
the  wilful  act  of  the  employee  is  deemed  to  be  a  departure  from  the 

7.  Lyman  v.  Boston,  etc.,  R.  Co.,  66  209;  Ducre  v.  Sparrow-Kjroll  Lumber 
N.  H.  200,  20  Atl.  976, 11  L.R.A.  364;  Co.,  168  Mich.  49,  133  N.  W.  938,  47 
McCormick  v.  Columbia  Electric  St.  L.R.A.(N.S.)  969;  McCoy  v.  McKow- 
Ry.,  etc.,  Co.,  85  S.  C.  455,  67  S,  E.  en,  26  Miss.  487,  59  Am.  Dec.  264; 
562,  21  Ann.  Cas.  144  and  note.  Jackson  v.  St.  Louis,  etc.,  R.  Co.,  87 

8.  Fonda  v.  St.  Paul  City  R.  Co.,  Mo.  422,  56  Am.  Rep.  460;  Wright 
71  Minn.  438,  74  N.  W.  1^6,  70  A.  v.  Wilcox,  19  Wend.  (N.  Y.)  343,  32 
S.  R.  341;  Continental  Ins.  Co.  v.  Am.  Dee.  507  and  note;  Vanderbilt 
Chicago,  etc.,  R.  Co.,  97  Minn.  467,  v.  Richmond  Turnpike  Co.,  2  N.  Y. 
107  N.  W.  548,  5  L.RA.(N.S.)    99.  479,  51  Am.  Dec.  315;  MaU  v.  Lord, 

Note:  21  Ann.  Cas.  148.  39   N.   Y.    381,   100   Am.   Dec.    448; 

9.  Panlton  v.  Keith,  23  R.  L  164,  Rounds  v.  Delaware,  etc.,  R.  Co.,  64 
49  Atl.  635,  91  A.  8.  R.  624,  54  L.R.A.  N.  Y.  129,  21  Am.  Rep.  597;  Meares 
670.  V.  Wilmington,  31  N.  C.  73,  49  Am. 

10.  Lackawanna,  etc.,  R.  Co.  v.  Che-  Dec,  412;  Hagerstown  Bank  v.  Adams 
newith,  52  Pa.  St.  382,  91  Am.  Dec.  Exp.  Co.,  45  Pa.  St.  419,  84  Am.  Dec. 
1G8.  See  also  Chase  v.  Knabel.  46  499.  See  the  dictum  in  Lipscomb  v. 
Wash.  484,  90  Pac.  642,  12  L.R.A.  Houston,  etc.,  R.  Co.,  95  Tex.  5,  64 
(N.S.)  1155.  S.  W.  923,  93  A.  S.  R,  804,  55  L.R.A. 

Note :  12  Eng.  Rul.  Cas.  306.  869. 

11.  Cox  V.  Keahey,  36  Ala.  340,  76  Notes :  35  Am.  Dee.  200 ;  62  Am. 
Am.  Dec.  325;   Goodloe  v.  Memphis,   Dec.  379;  88  A.  S.  R.  790. 

etc.,  R.  Co.,  107  Ala.  233,  18  So.  166,  12.  Moore  v.  Sanborne,  2  Mich.  519, 
54  A.  S.  R.  67  and  note,  29  L.RAl.  59  Am.  Dec.  209,  approved  in  Ducre 
729;  Johnson  v.  Barber,  5  Oilman  v.  Sparrow-KroU  Lumber  Co.,  168 
(III.)  425,  50  Am.  Dec.  416;  Moore  Mich.  49,  133  N.  W.  938,  47  L.R.A. 
y.  Sanborne,  2  Mich.  519,  69  Am.  Dee.    (N.S.)  959. 
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proof  that  the  employer  availed  himself  of  the  benefit  of  the  employee's 
wrongful  act.'  But  there  is  a  certain  class  of  cas^ — against  corpo- 
rations, principally  railroads — holding  that  where  a  master  is  liable 
to  a  third  person  for  an  injury  done  by  his  servant,  because  done 
while  acting  within  the  scope  of  his  employment  ^d  the  servant 
would  be  liable  to  punitiye  damages,  if  he  were  a  defendant,  a  rati- 
fication by  the  master  of  the  wrong  done  by  the  servant  subjects  the 
master  to  punitive  or  exemplary  damages,  and  a  retention  by  the 
master  of  the  servant  in  his  employ  after  he  has  learned  of  the  wrong- 
ful act  is  considered  sufiicient  evidence  of  such  ratification.®  It  has 
been  said:  'There  ought  to  be  a  difference  in  the  rule  of  damages 
against  principals  for  torts  actually  committed  by  agents,  in  cages 
where  the  principal  is,  and  in  eases  where  the  principal  is  not,  a  party 
to  the  malice  of  the  agent.     .     .  The  justice  of  the  rule  accords 

with  public  policy.  Responsibility  for  compensatory  damages  wall  be 
a  sufficient  admonition  to  earner  corporations  to  select  competent  and 
trustworthy  officers.  And  responsibility  for  exemplary  damages,  in 
cases  of  ratification,  will  be  an  admonition  to  prompt  dismissal  of 
offending  officers,  as  their  retention  might  well  be  held  evidence  of 
ratification."  •  According  to  some  courts  the  question  of  ratification 
is  for  the  jury.  Where  the  sen^ant  of  a  common  carrier  has  commit- 
ted a  wrongful  and  malicious  act  in  the  line  of  his  employment  and 
duty,  these  courts  refuse  to  hold,  as  a  matter  of  law,  that  his  mere 
retention  in  the  same  position,  after  knowledge  of  his  misconduct, 
operates  as  a  ratification  of  such  act,  and  fixes  his  evil  motive  on  the 
carrier.*^  When  there  is  no  original  liability  for  the  act  of  a  serv- 
ant, because  at  the  time  of  the  negligence  the  servant  was  acting  in 
his  own  personal  business,  the  master  does  not  become  liable  merely 
by  reason  of  the  fact  that  he  thereafter  retains  the  servant  in  his 
employ.^* 

Steam  Latindry  Co.,  109  Md.  62,  71  100  A.  S.  R.  909. 

Atl.  517,  21  L.R.A.(N.S.)  884:  Adams  Notes:  62  Am.  Dec.  387;  Ann.  Caa. 

V.  Irving  Nat.  Bank,  116  N.  Y.  606,  1912C  850. 

23  N.  E.  7,  15  A.  S.  R.  447,  6  L.R.A  9.  Craker  v.  Chicago,  etc.,  R.  Co., 

491.  36  Wis.  657,  17  Am.  Rep.  504. 

7.  Evans  v.  Merriweather,  3  Scam.  10.  Dillingham  v.  Rnssell,  73  Tex. 
(111.)  492,  38  Am.  Dec.  106.  47,  11  S.  W.  139,  15  A.  S.  R.  753, 

8.  Williams  v.  Pullman  Palace  Car  3  L.R.A.  634;  Robmson  v.  Superior 
Co.,  40  La.  Ann.  87,  3  So.  631,  8  A.  Rapid  Transit  R.  Co.,  94  Wis.  346, 
S.  R.  512;  Bass  v.  Chicago,  etc.,  R.  68  N.  W.  961,  59  A.  S.  R.  897,  34 
Co.,  42  Wis.  654,  24  Am.  Rep.  437;  L.R.A.  205. 

Robinson  v.  Superior  Rapid  Transit       11.  Everingham  v.  Chicago,  etc.,  R. 
R.  Co.,  94  Wis.  345,  68  X.  W .  961,   Co.,  148  la.  662, 127  N.  W.  1009,  Ann. 
59  A.  S.  R.  897,  34  L.R.A.  205;  Cobb    Cas.  1912C  848. 
V.  Simon,  119  Wis.  597,  97  N.  W.  276, 
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XIII.  Pahticulak  Wbongb 

OeneraUy 

258.  Negligence,  Carelessness,  Heedlessness. — For  injuries  result- 
ing from  all  of  those  acts  that  ordinarily  are  described  by  the  term 
''negligence^'  the  employer  may  be  held  accountable,^*  whether  the 
particular  act  of  the  employee  be  one  of  omission  or  commission,** 
and  whether  actionable  on  common  law  principles  or  so  declared  to 
be  by  statute.**  And  the  employer  is  not  relieved  of  liability  by  reason 
of  the  fact  that  the  negligent  act  was  participated  in  by  a  third 
person.  For  example,  one  whose  servants,  by  his  direction,  pile 
lumber,  pai't  of  it  without  assistance,  and  the  remainder  of  it  with 
the  voluntary  and  gratuitous  assistance  of  a  third  pei^son  in  so  unskil- 
ful an^  unsafe  a  manner  that  it  tails  upon  and  kills  a  person,  with- 
out any  negligence  or  want  of  care  on  the  part  of  the  latter,  is  liable 
for  the  injury,  whether  the  person  who  assisted  in  piling  a  portion 
of  the  lumber  was  or  was  not  his  servant.*^  But,  of  course,  if  the 
act  or  omission  in  question  was  one  not  within  the  scope  of  the 

12.  Chicago  City  R.  Co.  v.  McMa-  City  Electric  Light  Co.,  195  Mo.  606, 

hon,  103  111.  485,  42  Am.  R«p.  29 ;  Con-  93  S.  W.  951,  7  L.R.A.(N.S.)   293; 

solidated  Ice  Mach.  Co.  v.  Keifer,  134  MeCann  v.  Consolidated  Traction  Co., 

lU.  481,  25  N.  E.  799,  23  A.  S.  R.  688,  59  N.  J-  L.  481,  36  Atl.  888,  38  L.RA. 

10  L.R.A.  696;  L.  WolfE  Mfg.  Co.  v,  236;  Wright  v.  WUcox,  19  Wend.  (N. 
Wilson,  152  111.  9,  38  N.  E.  694,  26  Y.)  343,  32  Am.  Dee.  507;  Meares  v. 
L  jt. A.  229 ;  Williams  v.  Mineral  City  Wilmington,  31  N.  C.  73,  49  Am.  Dec. 
Park  Ass'n,  128  la.  32,  102  N.  W.  412;  Gates  v.  Latta,  117  N.  C.  189, 
783,  111  A.  S.  R.  184,  5  Ann.  Caa.  23  S.  E.  173,  53  A.  S.  R.  684;  Ruehl 
924,  1  L.R.A.(N.S.)  427;  Davis  v.  v.  Lidgerwood  Rural  Tel.  Co.,  23  N. 
Ohio  Vallev  Banking,  etc.,  Co.,  127  D.  6,  135  N.  W.  793,  Ann.  Cas.  1914C 
Ky.  800,  106  S.  W.  843,  15  L.R.A.  680;  Harriman  v.  Pittsboigh,  etc.,  R. 
(N.S.)  402;  Evans  V.  Davidson,  63  Co.,  46  Ohio  St.  11,  12  N.  E.  451, 
Md.  245,  36  Am.  Rep.  400;  Buck  v.  4  A.  S.  R.  507;  Paulton  v.  Keith,  23 
Brady,  110  Md.  568,  73  Atl.  277,  132  R:  I.  164,  49  Atl.  635,  91  A.  S.  R. 
A.  S.  R.  459;  Lowell  v.  Boston,  etc.,  624,  54  L.R.A.  670}  Missouri,  etc.,  R. 
R.  Corp.,  23  Pick.  (Mass.)  24,  34  Co.  v.  Wood,  95  Tex.  223,  66  S.  W. 
Am.  Dec.  33;  McDermott  v.  Sallaway,  449,  93  A.  S.  R.  834,  66  L.R.A.  592; 
198  Mass.  517,  85  N.  E.  422,  21  L.R.A.  Jones  v.  Old  l)ominion  Cotton  Mills, 
(N.S.)  456;  Engel  v.  Smith,  82  Mich.  82  Va.  140,  3  A.  S.  R.  92;  Euting 
1,  46  N.  W.  21,  21  A.  S.  R.  549;  v.  Chicago,  etc.,  R.  Co.,  116  Wis.  13, 
Osborne  v.  McMasters,  40  Minn.,  103,  92  N.  W.  358,  96  A.  S.  R.  936,  60 
41  N.  W.  543, 12  A.  S.  R.  698;  Waters  L.R.A.  158;  Rueping  v.  Chicago,  etc., 
V.  Pioneer  Fuel  Co.,  52  Minn.  474,  55  R.  Co.,  X16  Wis.  625,  93  N.  W.  843, 
N.  W.  52,  38  A.   S.  R.  564;  Kelly  96  A.  S.  R.  1013. 

V.  Tyra,  103  Minnv  176,  114  N.  W.  13.  Palmer  v.   St.   Albans,   60  Vt. 

750, '115  N.  W.  636,  17  L.R.A.(N.S.)  427,  13  Atl.  569,  6  A.  S.  R.  125, 

334 ;  Xew  Orleans,  etc.,  R.  Co.  v.  All-  14.  Osborne  v.  McMasters,  40  Minn, 

britton,   38  Miss.   242,  76  Am.  Dec.  103,  41  N.  W.  643,  12  A.  S.  R.  698. 

P8 ;  Garretzen  v.  Duenckel,  50  Mo.  104,  15.  Andrews  v.  Boedecker,  126  Dl. 

11  Am.  Rep.  405;  Harriflom  v.  Kansas  605,  18  N.  E.  651,  9  A..S.  R.  649. 
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employee's  service  '•  the  employer  is  not  to  be  held  accountable.*' 
Men  are  supposed  to  be  skilful  in  their  particular  trades  and  to  be 
employed  because  of  that  reason,  and  when  they  are  sent  to  do  work 
within  their  trade,  they  carry  no  implied  authority  from  their  master 
to  engage  in  any  other  trade,  and,  if  sent  to  such  work,  even  by  their 
foreman,  do  not  represent  their  employer,  and  hence  he  is  not  answer- 
able for  their  negligence.*® 

259.  Torts  Constituting  Crimes. — ^The  mere  circumstance  that  the 
tortious  act  of  a  servant  amounts  to  a  crime  does  not  preclude  a  person 
to  whom  injury  is  occasioned  by  its  commission  from  maintaining 
an  action  against  his  master.**  Nor  is  the  rule  varied  by  the  fact 
that  the  servant  has  been  punished  criminally  for  the  oflFense.**  An 
employer  or  master  is  not  to  be  deemed  negligent  because  he  does  not 
anticipate,  or  provide  against,  the  possibility  of  criminal  acts  on  the 
part  of  his  servants  and  employees.  He  is  not,  therefore,  answerable 
for  a  loss  sustained  by  a  third  person  in  purchasing  property  in  good 
faith  which  has  been  left  under  the  control  of  a  servant,  and  which 
the  latter  has  fraudulently  disposed  of  to  an  innocent  purchaser.* 

260.  Libel  and  Slander. — For  defamatory  words  published  by  an 
employee  the  employer  may  be  held  liable,*  whether  a  natural  person 
or  a  corporation,'  provided  he  can  be  said  to  have  authorized  or  rati- 
fied the  tortious  utterance ;  for  without  previous  authorization  or  sub- 
sequent approval  and  ratification,  the  employer  may  not  be  held 
accountable,  however  actionable  the  words  may  be  in  character.*    A 

16.  Brown  v.  Jarvis  Engineering  Co.,  148  N.  Y.  441,  42  N.  E.  988,  51 
Co.,  166  Mass.  75,  43  N.  E.  1118,  55  A.  S.  R.  700,  31  L.RA.  779.  See 
A.   S.   R.  382,  32  L.R.A.  605.     See   PRiNCiPAii  and  Agent. 

supra,  par.  217.  2.  See  Libel  and  Slander,  vol.  17, 

17.  Williams  v.  Mineral  City  Park   p.  380. 

Ass'n,  128  la.  32,  102  N.  W.  783,  111       3.  Singer  Mfg.  Co.  v.  Taylor,  150 

A.   S.   R.   184,  5   Ann.   Cas.   924,   1  Ala.  674,  43  So.  210,  124  A.   S.  R. 

L.R.A.(N.S.)  427;  Higgins  v.  Western  90,  9  L.R.A.(N.S.)  929  and  note;  Fogg 

Union  Tel.  Co.,  156  N.  Y.  75,  50  N.  v.  Boston,  etc.,  R.  Corp.,  148  Mass. 

E.  500,  66  A.  S.  R.  537;  Branch  v.  513,  20  N.  E.  109,  12  A.  S.  R.  583; 

International,   etc.,   R.    Co.,   92    Tex.  Hvpes  v.  Southern  R.  Co.,  82  S.  C. 

288,  47  S.  W.  974,  71  A.  S.  R.  844.  315,  64  S.  E.  395,  17  Ann.  Cas.  620, 

18.  Brown    v.    Jarvis    Engineering  21  L.R.A.  (KS.)  873. 

Co.,  166  Mass.  75,  43  N.  E.  1118,  55  4.  Singer  Mfg.  Co.  v.  Taylor,  150 

A.  S.  R.  382,  32  L.R.A.  605.  Ala.  574,  43  So.  210,  124  A.  S.  R. 

19.  Southern  R.  Co.  v.  James,  118  90,  9  L.R.A.(N.S.)  929  and  note;  Du- 
Ga.  340,  45  S.  E.  303,  63  L.R.A.  257;  quesne  Distributing  Co.  v.  Greenbaum, 
Tome  V.  Parkeraburg  Branch  R.  Co.,  135  Ky.  182,  121  S.  W.  1026,  21  Ann. 
39  Md.  36,  17  Am.  Rep.  540;  Burnett  Cas.  481,  24  L.R.A.(N.S.)  955;  Gra- 
V.  Oechsner,  92  Tex.  588,  50  S.  W.  562,  ham  v.  St.  Charles  St.  R.  Co.,  47  La. 
71  A.  S.  R.  880.  Ann.  1656,  18  So.  707,  49  A.  S.  R. 

Notes:  27  L.RA.  182;  4  British  Rul.  436;   Willner  v.   Silverman,   109  Md. 

Cas.  563.  341,  71  Atl.  962,  24  L.R.A.(N.S.)  895. 

20.  Note:   17   Eng.  Rul.   Cas.  273.  Note:  88  A.  S.  R.  794. 
1.  Knox  V.  Eden  Musee  American  See  supra,  par.  256. 
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railroad  company  is  answerable  for  slander  uttered  by  its  division 
superintendent  while  examining  the  time  account  of  an  engineer, 
which  charges  him  with  stealing  from  the  company,  since  it  is  within 
the  course  and  scope  of  his  employment,  and  under  implied  authority 
of  the  corporation.*  And  partners  may  be  held  liable  as  a  firm  for 
slander  committed  by  an  agent  or  servant  whom  they  have  directed 
or  authorized  to  speak  the  words  for  them,  or  in  their  behalf  or  inter- 
est,  or  in  furtherance  of  their  business,  or  whose  words  they  ratify 
with  knowledge  of  the  facts.*  But  if  the  functions  of  the  foreman  of 
a  railroad  company  are  simply  to  employ  and  discharge  laborers  when 
necessary,  the  company  is  not  liable  for  his  act  in  injuring  a  grocer 
by  language  and  ccoiduct  which  has  the  effect  of  diverting  other 
employees  from  dealing  with  the  grocer,  as  such  act  is  not  within 
the  scope  of  the  foreman's  employment' 

261.  Injuries  to  Property;  Fraud,  Theft,  Conversion, — ^For  the 
fraud,*  theft  or  conversion  of  property  by  his  employee,  the  employer 
may  be  held  liable,'  provided  the  employment  was  such  as  fairly  to 
contemplate  the  tortious  act.^^  If,  for  example,  a  servant  in  charge 
of  his  master's  farm,  with  authority  to  keep  hogs  from  trespassing  , 
thereon,  first  catches  and  then  hauls  some  trespassing  hogs,  belonging 
to  a  third  person,  into  another  state,  where  he  unloads  them  at  a  hog 
ranch  belonging  to  the  master,  the  latter  is  liable  for  such  act  of 
the  servant,  although  it  is  unauthorized,  because  it  is  in  the  line 
of  his  employment,  and  in  furtherance  of  the  master's  business.*^ 
Again,  w^here  a  principal  directs  his  agent  to  get  a  team  of  horses 
belonging  to  another,  intending  that  the  agent  shall  get  them  with  the 
owner's  consent,  but  the  agent  misapprehending  the  instruction  takes 
the  horses  without  leave,  and  in  using  them  kills  one  of  them,  the 
principal  will  be  liable  for  the  value  of  the  horse.**  But  in  this 
class  of  cases  the  rule  receives  a  very  strict  interpretation.  The  evi- 
dence must  be  very  clear  in  order  to  fix  responsibility  for  the  em- 
ployee's conversion  or  destruction  of  the  property  of  another  person.** 

5.  Hvpes  V.  Southern  R.  Co.,  82  Notes:  88  A.  S.  R.  794;  12  Eng. 
S.  C.  315,  64  S.  E.  395,  17  Ann.  Cas.    Rul.  Cas.  306. 

620,  21  L.R.A.(N.S.)   873.  9.  Cleaney  v.  Parker,  167  Ala.  134, 

6.  Duquesne  Distributing  Co.  v.  51  So.  951,  140  A.  S.  R.  21;  Rucker 
Greenbaum,  135  Kv.  182.  121  S.  W.  v.  Smoke,  37  S.  C.  377,  16  S.  E.  40, 
1026,  21  Ann.  Cas.  481,  24  L.R.A.  34  A.  S.  R.  758.  See  Andrus  v.  How- 
(N.S.)   955.     See  Partnehship.  ard,  36  Vt.  248,  84  Am.  Dec.  680. 

7.  Graham  v.  St.  Charles  St.  R.  Co.,  10.  See  supra,  par.  253  et  seq. 

47  La.  Ann.  1656,  18  So.  707,  49  A.  11.  Burnett    v.   Oechsner,    92    Tex. 

S.  R.  436.  588,  50  S.  W.  562,  71  A.  S.  R.  880. 

8.  Mick  V.  Corporation  of  Royal  12.  Moir  v.  Hopkins,  16  111.  313, 
Exch.,  87  N.  J.  L.  607,  91  Atl.  102,  63   Am.   Dec.   312. 

52   L.R-A.(N.S.)    1074;    Barwick   v.       13.  Thames  Steamboat  Co.  v.  Housa- 
English   Joint   Stock   Bank,  L.   R.   2   tonic  R.  Co.,  24  Conn.  40,  63  Am.  Dec. 
Exch.  259,  36  L.  J.  Exch.  147, 12  Eng.   154. 
Rul.  Cas.  298  and  note. 
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A  bailee  is  responsible,  it  seems^  for  a  theft  committed  by  any  of  his 
sen'ants  who  may  be  authorized  to  deal  with  the  given  property  for 
a  purpose  connected  with  the  bailment.^*  But  inasmuch  as  carriers  " 
and  innkeepers  ^®  are,  except  in  so  far  as  their  responsibility  may 
be  qualified  by  statute  or  contractual  stipulation,  regarded  as  insurers 
of  property  committed  to  their  care  against  everything  but  the  act  of 
God  or  the  public  enemy,  decisions  as  to  their  liability  for  theft  of 
such  property  by  their  servants  stand  on  a  different  plane  from  tho^ 
involving  the  liability  of  other  bailees,  who  are  bound  to  use  only 
ordinary  care  and  diligence,  and  may,  therefore,  be  excluded  from 
present  consideration.*' 

262.  Trespass  to  Land;  Setting  Fires. — Pursuant  to  the  principles 
herein  considered  **  the  emjployer  will  be  held  responsible  for  the  acts 
of  his  employees  in  trespassing  on  land.**  Thus  it  is  held  that  the 
responsibility  of  a  railroad  company  for  wrongfully  placing  a  snow 
fence  upon  abutting  property  is  established  by  the  fact  that  the  work 
was  done  under  orders  of  its  foreman  in  charge  of  that  section  of  the 
road.*®  Employers  frequently  have  been  held  liable  for  fires  set  by 
th^ir  employees.*  For  example,  where  a  servant  is  charged  with  the 
work  of  clearing  up  land,  and  in  the  furtherance  of  such  duty  sets 
fire  to  grass,  weeds,  brush,  etc.,  the  master  will  be  held  liable  for  any 
damage  which  may  result  by  reason  of  the  fact  that  the  fire  spreads 
to  adjoining  land.*  If,  however,  the  servant  sets  a  fire  for  purposes 
of  his  own,  the  employer  will  not  be  deemed  accountable.'  And  it 
has  been  held  that  a  master  who  merely  sends  his  servant  into  a  field 
to  cut  and  pile  corn  stalks  is  not  liable  for  injury  done  to  neighboring 
property  by  the  servant's  setting  fire  to  the  pile  in  order  to  dispose  of 
the  stalks,  since  the  attempt  to  burn  them  is  not  within  the  scope  of 
his  employment.*  One  who  hires  a  gang  of  workmen  and  furnishes 
them  to  a  third  person,  together  with  a  timekeeper,  who  is  to  impart 

14.  Note:  4  British  Rul.  Cas.  563.  20.  Waaler  v.  Great  Northern  B. 
Compare  Cheshire  v.  Bailey,  (1905)  Co.,  22  S.  D.  256,  117  N.  W.  140,  18 
1  K.  B.  237,  1  Ann.  Cas.  94.  L.R.A.(N.S.)  297. 

15.  See  Carbibirs,  vol.  4,  p.  747  et  1.  Johnson  v.  Barber,  5  Oilman 
seo  (lU.)  425,  50  Am.  Dec.  416;  Seybold 

16.  See  Innkeepkrs,  vol.  14,  p.  614.  v.  Eisle,  154  la.  128,  134  N.  W.  578, 

17.  Note:  4  British  Rul.  Cas.  562.  Ann.  Cas.  1914A  1097  and  note.  And 
See  Bailments,  voL  3,  p.  92  et  seq.  see  generally  FiRKS,  vol.  11,  pp.  942- 

18.  See  supra,  par.  2i42  et  seq.  943. 

19.  Waaler  v.    Gi^eat   Northern   R.  2.  Note:  47  L.R.A.(N.S.)   1116. 
Co.,  18  S.  D.  420,  100  N.  W.  1097,  3.  Morier  v.  St.  Paul,  etc.,  R.  Co., 
112  A.  S.  R.  794,  70  L.R.A.  731  and  31  Minn.  351,  17  N.  W.  962,  47  Am. 
note;   Waaler  v.   Great  Northern   R.  Rep.  793. 

Co.,  22  S.  D.  256^  117  N.  W.  140,  18  Note:  49  L.R.A.(N.S.)  545. 

L.R.A.(N.S.)    297  and  note;  Andrus  See  supra,  par.  254. 

V.  Howard,  36  Vt.  248,  84  Am.  Dec.  4.  Marlowe  v.  Bland,  154  N.  C.  140, 

680  and  note.  69  S.  E.  752,  47  L.R.A.(N.S.)   1116. 
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to  them  the  latter's  orders  as  to  the  time  and  place  to  work,  will  not 
be  liable  for  trespass  committed  by  them  in  cutting  timber  upon  a 
stranger's  land  under  direction  of  such  third  person,'  although  he  is 
to  pay  the  wages  and  has  power  to  discharge  the  men,  where  he  is 
ignorant  of  the  trespass,  is  not  interested  in  the  work  except  as  security 
ior  his  advances,  and  has  no  voice  in  directing  the  laborers.* 

Assault,  Imprisonment,  Prosecution 

263.  Assault  and  Battery  Generally.— -The  liability  of  an  employer 
for  an  assault  and  battery  committed  by  an  employee  is  to  be 
determined  with  a  view  to  the  character  of  the  business  conducted .• 
If  the  assault  can  be  said  to  have  been  within  the  scope  of  the  employ- 
ment, the  employer  will  be  held  liable;  ^  but  if  the  employee's  act  was 
foreign  to  the  service  in  which  he  was  engaged  the  employer  will  not 
be  held  accountable.®  The  fact  that  the  assault  occurred  upon  the 
premises  of  the  employer  tends  to  establish  liability ;  •  but  it  is  not 

5.  Swackhamer  v.  Johnson,  39  Ore.  Hopkins,  108  Ga.  324,  33  S.  E.  965, 
383,  66  Pac.  91,  64  L.R.A.  625.        '  75  A.  S.  R.  39;  Central  of  Georgia 

6.  See  supra,  par.  253  et  seq.  See  R.  Co.  v.  Morris,  121  Ga.  484,  49  S. 
also  Assault  and  Battery,  vol.  2,  p.  E.  606,  104  A.  S.  B.  164;  McDermott 
673.  V.  American  Brewing:  Co.,  105  La.  124, 

As  to  assault  by  superior  employee  29  So.  498,  83  A.  S.  R.  225,  62  L.R.A. 

on  inferior,  see  supra,  par.  214.  684;  Steinman  v.  Baltimore  Antiseptic 

7.  Cleveland  v.  South  Covington,  etc.,  Steam  Laundry  Co.,  109  Md.  62,  71 
B.  Co.,  100  S.  W.  283,  30  Ky.  L.  Rep.  Atl.  517,  21  L.R.A.(N.S.)  884;  Brown 
1072,  11  L.R.A.(N.S,)  853;  Holmes  v.  Boston  Ice  Co.,  178  Mass.  108}  59 
v,  Wakefield,  12  Allen  (Mass.)  580,  N.  E.  644,  86  A.  S.  R.  469;  Clancy 
90  Am,  Dec.  171 ;  Rose  v.  Louisville,  v.  Barker,  71  Neb.  83,  98  N.  W.  440, 
etc.,  R.  Co.,  70  Miss.  725,  12  So.  825,  103  N.  W.  446,  115  A.  S.  R.  659,  8 
35  A.  S.  R.  686 ;  Nelson  Business  Col-  Ann.  Cas.  682  and  note,  69  L.R.A. 
lege  Co.  V.  Lloyd,  60  Ohio  St.  448,  642;  Roberts  v.  Southern  R.  Co.,  143 
54  N.  E.  471,  71  A.  S.  B.  729,  46  N.  C.  176,  65  S.  E.  509,  10  Ann.  Cas. 
L.R.A.  314.  375.  8  L.R.A.(N.S.)  798;  Davenport 

Notes:  88  A.  S.  R.  796;  27  L.R.A.  v.  Charleston,  etc.,  Ry.,  72  S.  C.  205, 

196;  70  L.R.A.  731;  51  L.R.A.  (N.S.)  51  S.  E.  677, 110  A.  S.  R.  598;  Waaler 

920  (attempt  to  collect  debtdije  em-  v.  Great  Northern  R.  Co.,  18  S.  D. 

ployer).  420,  100  N.  W.  1097,  112  A.  S.  R. 

See  supra,  par.  253.  794,   70   L.R.A.   731   and  note.     Bee 

8.  Hardeman  v.  Williams,  150  Ala.  also  McCoy  v.  McKowen,  26  Miss. 
415,  43  So.  726,  10  L.R.A.(N.S.)  653;  487,  59  Am.  Dec.  264. 

Anderson   v.   Diaz,   77   Ark.   606,  92  Notes:  54  A.  S.  R.  87;  51  L.R.A. 

8.  W.  861,  113  A.  S.  B.  180,  4  L.R.A.  (N.S.)   920    (attempt  to  collect   debt 

(N.S.)  649;  Rahnel  v.  Lchndorff,  142  due  employer);  8  Ann.  Cas.  688. 

Cal.  081,  76  Pac.  659,  100  A.  S.  R.  See  supra,  par.  263. 

164,  65  L.R.A.  88;  Fluker  v.  Georgia  9.  New    Ellerslie    Fishing    Club    v. 

Railroad,  etc.,  Co.,  81  Ga.  461,  8  S.  E.  Stewart,  123  Ky.  8,  93  S:  W.  598,  9 

629,  12  A.  S.  R.  328,  2  L.R.A.  843;  L.R.A.(N.S.)   475  and  note;  Ryan  v. 

Georgia  Railroad,  etc.,  Co.  v.  Wood,  Keane,  211  Mass.  543,  98  N.  E.  590, 

94  Ga.  124,  21  S.E.  288,  47  A.  S.  R.  47  L.R.A.(N.S.)    142;   Richbciiror   v. 

146;    Georgia   Railroad,    etc.,    Co.    v.  American  Exp.  Co.,  73  Miss.  ICl,  13 
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conclusive  of  the  question.*®  If  the  assault  resulted  from  a  personal 
quarrel,  the  employer  will  not  be  held  responsible  on  this  ground.** 
Perhaps  it  is  safe  to  say,  as  a  generalization,  that  if  the  assault  was 
committed  after  the  plaintiff  had  left  the  premises  of  the  employer 
and  was  retreating  before  the  employee's  threatened  attack,  the  em- 
ployer will  not  be  held  liable.**  Take  another  c^se:  If  the  assault 
is  committed  in  defense  of  the  employer's  property,  to  regain  or  main- 
tain its  possession  or  for  its  protection,  the  employer  will  as  a  general 
rule  be  held  responsible.*'  And  the  fact  that  the  employee  was 
charged  with  the  duty  of  preserving  order  on  the  premises  of  the 
employer  tends  to  make  the  latter  responsible.**  But  for  an  assault 
resulting  from  an  attempt  on  the  part  of  the  employee  to  collect 
money  due  to  the  employer,  the  latter  is  not  as  a  rule  to  be  held 
accountable.**  And  it  certainly  would  seem  not  to  be  within  the 
scope  of  the  authority  of  a  servant,  to  whose  custody  his  master's 
property  has  been  confided,  to  undertake  to  secure  it  from  future 
injury  by  chastising  persons  who  have  done  damage  to  it  in  the 
past.**    Noticeable  changes  have  taken  place  in  the  law  governing  the 

So.  922,  55  A.  S.  R.  522,  31  L.R.A.  8    L.R.A.    204   and    note.      Compare 

390;  Fields  v.  Lancaster  Cotton  Mills,  Hardeman  v.  Williams,  150  Ala,  415, 

77  S.  C.  546,  58  S.  E.  608,  122  A.  43    So.    726,    10    L.R.A.(N.S.)    663; 

S.    R.    593,    11    L.R.A.(N.S.)     822;  Steinman     v.     Baltimore     Antiseptic 

Krantz  v.  Rio  Grande  Western  R.  Co.,  Steam  Laundry  Co.,  109  Md.  62,  71 

12  Utah  104,  41  Pac.  717,  30  L.R.A.  Atl.  517,  21  L.R.A.(N.S.)  884. 
297;    Ber^rmon    v.    Hendrickson,    106       14.  Conchin  v.  El  Paso,  etc.,  R.  Co., 

Wis.  434,  82  N.  W.  304,  80  A.  S.  R.  13  Ariz.  259,  108  Pac.  260,  28  L.R.A. 

47.  (N.S.)  88  and  note;  Dickson  v.  Wald- 

10.  Lynch  v.  Florida  Cent.,  etc.,  R.  ron,  135  Ind.  507,  34  N.  E.  506,  35 
Co.,  113  Ga.  1105,  39  S.  E.  411,  54  N.  E.  1,  41  A.  S.  R.  440,  24  L.R.A. 
L.R.A.  810 ;  Fairbanks  v.  Boston  Stor-  483 ;  New  Ellerslie  Fishing  Club  v. 
age  Warehouse  Co.,  189  Mass.  419,  75  Stewart,  123  Ky.  8,  93  S.  W.  598,  9 
N.  E.  737,  109  A.  S.  R.  646,  13  L.R.A.  L.R.A.(N.S.)  475;  Ramsden  v.  Boston, 
^N.S.)  422;  Ducre  v.  Sparrow-KroU  etc.,  R.  Co.,  104  Mass.  117,  6  Am. 
Lumber  Co.,  168  Mich.  49,  133  N.  W.  Rep.  200 ;  Rose  v.  Louisville,  etc.,  R. 
938,  47  L.R.A.(N.S.)  959.  Co.,  70  Miss.  725,  12  So.  825,  35  A. 

11.  Lynch  v.  Florida  Cent.,  etc.,  R.  S.  R.  686;  Texas,  etc.,  R.  Co.  v.  Par- 
Co.,  113  Ga.  1105,  39  S.  E.  411,  54  sons,  102  Tex.  157,  113  S.  W.  914, 
L.R.A.  810.  132  A.  S.  R.  857;  Chase  v.  Knabel, 

12.  Pennsylvania  R.  Co.  v.  Kelly,  46  Wash.  484,  90  Pac.  642,  12  L.R.A. 
177  Fed.  189,  101  C.  C.  A.  359,  30  (N.S.)  1155.  Compare  Galchouse  v. 
L.R.A.(N.S.)  481;  Golden  v.  New-  Minneapolis,  etc.,  R.  Co.,  22  N.  D. 
brand,  52  la.  59,  2  N.  W.  537,  35  615,  135  N.  W.  189,  47  L.R.A.(N.S.) 
Am.  Rep.  257.  965. 

Note:  47  L.R.A. (N.S.)  962.  15.  Matsuda  v.  Hammond,  77  Wash. 

13.  McDermott  v.  American  Brew-  120,  137  Pac.  328,  51  L.R.A.  (N.S.) 
ing  Co.,  105  La.  124,  29  So.  498,  83  920  and  note.  But  see  Bergman  v. 
A.  S.  R.  225,  52  L.R.A.  684;  Grant  Hendrickson,  106  Wis.  434,  82  N.  W. 
v.   Singer  Mfg.   Co.,  190  Mass.   489,  304,  80  A.  S.  R.  47. 

77  N.  E.  480,  6  L.R.A.(N.S.)  567  and  16.  Brown  v.  Boston  Ice  Co.,  17S 
note;  McClung  v.  Dearbome,  134  Pa.  Mass.  108,  59  N.  E.  644,  86  A.  S.  R. 
St.  396,  19  Atl.  698,  19  A.  S.  R.  708.    469. 
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employer's  responsibility  for  wrongs  of  this  character.^'  Formerly 
the  employer  escaped  liability,*®  even  when  a  railroad  corporation ;  *^ 
but  the  modern  tendency  is  to  hold  the  employer  accountable  wherever 
the  assault  has  resulted  from  a  discharge  of  the  duties  of  the  service, 
although  remotely  and  indirectly  connected  therewith.*®  And  where 
the  employer  bears  the  added  responsibility  of  a  public  employ- 
ment * — especially  in  the  case  of  carriers — this  tendency  is  particularly 
plain  * 

17.  See  supra,  par.  256.  S.  E.  399,  44  L.R.A.  316;  Nelson  Busi- 

18.  Rahnel  v.  Lehndorff,  142  Cal.  ness  College  Co.  v.  Lloyd,  60  Ohio  St. 
681,  76  Pac.  659,  100  A:  S.  R.  154,  448,  54  N.  E.  471,  71  A.  S.  R.  729, 
65  L.R.A.  88;.Ware  V.  Barataria,  ete.y  46  L.R.A.  314;  Fields  v.  Lancaster 
Canal  Co.,  15  La.  169,  35  Am.  Dec.  Cotton  Mills,  77  S.  C.  546,  58  S.  E. 
189;  Fairbanks  v.  Boston  Storage  608, 122  A.  S.  ft.  593, 11  L.R.A.(N.S.) 
Warehouse  Co.,  189  Mass.  419,  75  N.  822;  Waaler  v.  Great  Northern  R. 
B.  737,  109  A.  S.  R.  646,  13  L.R.A.  Co.,  22  S.  D.  256^  117  N.  W.  140, 
(N.S.)  422;  McCoy  v.  McKowen,  26  18  L.R.A.(N.S.)  297;  Galveston,  etc., 
Miss.  487,  59  Am.  Dec.  264;  Davis  v.  R.  Co.  v.  Zanitzinger,  92  Tex.  3G5,  48 
Houghtellin,  33  Neb.  582,  50  N.  W.  S.  W.  563,  71  A.  S.  R.  859,  44  L.R.A. 
765,  14  L.R.A.  737;  Cobb  v.  Simon,  553;  Krantz  v.  Rio  Grande  Western 
119  Wis.  597,  97  N.  W.  276,  100  A.  R.  Co.,  12  Utah  104,  41  Pac.  717,  30 
S.  R.  909.  L.R.A.  297. 

19.  Georgia    Railroad,   etc.,   Co.    v.  1.  See  supra,  par.  251. 

Wood,  94  Ga.  124,  21  S.  E.  288,  47       2.  Savannah  Electric  Co.  v.  Whee- 

A.  S.  R.  146;  Georgia  Railroad,  etc.,  ler,  128  Ga.  550,  58  S.  E.  38, 10  L.R.A. 

Co.    v.    Hopkins,    108    Ga.    324,    33  (N.S.)  1176;  Loy  v.  The  F.  X.  Au- 

S.  E.  965,  75  A.  S.  R.  39;  Randall  bury,  28  111.  412,  81  Am.  Dec.  292; 

V.    Chicago,   etc.,   R.    Co.,   113   Mich.  Chicago,  etc.,  R.  Co.  v.  Flexman,  103 

115,  71   N.  W.  450,  38  L.R.A.  666;  III.  646,  42  Am.  Rep.  33  and  note; 

Townsend  v.  New  York  Cent.,  etc.,  Co.,  Peck  v.  Cooper,  112  111.  192,  54  Am. 

56   N.    Y.    295,    15    Am.    Rep.    419;  Rep.  231;  McKinley  v.  Chicago,  etc., 

Waaler  v.  Great  Northern  R.  Co.,  18  R.  Co.,  44  la.  314,  24  Am.  Rep.  748; 

S.  D.  420,  100  N.  W.  1097,  112  A.  Sherley  v.  Billings,  8  Bush  (Ky.)  147, 

S.  R.   794,  70  L.R.A.  731  and  note.  8  Am.  Rep.  461;  Ramsden  v.  Boston, 

20.  Miller-Brent  Lumber  Ca  v.  etc.,  R.  Co.,  104  Mass.  117,  6  Am.  Rep. 
Stewart,  166  Ala.  657,  51  So.  943,  21  200;  Bryant  v.  Rich,  106  Ma^s.  180, 
Ann.  Cas.  1149;  Deck  v.  Baltimore,  8  Am.  Rep.  311;  Hilliard  v.  Goold, 
etc.,  R.  Co.,  100  Md.  168,  59  Atl.  650,  34  N.  H.  ^0,  66  Am.  Dec.  765; 
108  A.  S.  R.  399;  Grant  v.  Singer  Dwinelle  v.  New  York  Cent.,  etc.,  R. 
Mfg.  Co.,  190  Mass.  489,  77  N.  E.  Co.,  120  N.  Y.  117,  24  N.  E.  319,  17 
480,  6  L.R.A.(N.S.)  567;  Ryan  v.  A.  S.  R.  611,  8  L.R.A.  224;  Palmeri 
Keane,  211  Mass.  543,  98  N.  E.  590,  v.  Manhattan  R.  Co.,  133  N.  Y.  261, 
47  L.R.A.(N.S.)  142  and  note;  Rich-  30  N.  E.  1001,  28  A.  S.  R.  632,  16 
berger  v.  American  Exp.  Co.,  73  Miss.  L.R.A.  136;  Little  Miami  R.  Co.  v. 
161,  18  So.  922,  55  A.  S.  R.  522,  31  Wetraore,  19  Ohio  St.  110,  2  Am.  Rep. 
L.R.A.  390  (overruling  McCoy  v.  Mc-  373;  Bess  v.  Chesapeake,  elc,  R.  Co., 
Kowen,  26  Miss.  487,  59  Am.  Dec.  35  W.  Va.  492,  14  S.  E.  234,  29 
264;  New  Orleans,  etc.,  R.  Co.  v.  Har-  A.  S.  R.  820;  Craker  v.  Chicago,  etc., 
riflon,  48  Miss.  112,  12  Am.  Rep.  R.  Co.,  36  Wis.  657,  17  Am.  Rep. 
356);  Moore  v.  Camden,  etc.,  R.  Co.,  504;  Fick  v.  Chicago,  etc.,  R.  Co.,  68 
74  N.  J.  L.  498,  65  Atl.  1021,  122  Wis.  469,  32  N.  W.  527,  60  Am.  Rep. 
A.     S.     R.     3J)9;     Pierce     v.     NWth  878. 

Carolina   R.    Co.,   124   N.    C.   83,   32       Note :  35  Am.  Dee.  200. 
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264.  Assaults  by  Fellow  Servants.— An  emploj^er  is  not  liable,  as 
a  general  proposition,  for  the  assaults  committed  by  his  employees 
upon  one  another;  nor  is  it  very  material  that  the  person  making 
the  assault  was  a  superior  servant  or  one  in  authority  over  the  person 
assaulted.'  A  railroad  will  not  be  held  responsible  for  an  assault 
made  by  a  yardmaster  upon  an  employee  during  a  personal  quarrel 
between  them  because  of  a  correction  which  the  yardmaster  had 
administered  to  the  employee  for  a  mistake  in  switching  cars.*  In- 
deed, it  has  been  held  that  since  by  the  common  law  an  employer 
has  no  power  to  use  force  or  violence  in  order  to  compel  his  employee 
to  perform  the  labor  which  he  has  undertaken  to  do,*  the  use  of 
force  or  violence  by  his  vice  principal  for  such  purpose  cannot  be 
regarded  as  within  the  scope  of  his  employment*  Accordingly,  it 
has  been  held  that  a  local  manager  of  a  telephone  company  does  not 
act  within  the  scope  of  his  authority  in  assaulting  and  beating  an 
employee  who  is  about  to  leave,  to  compel  her  to  sign  a  voucher  for 
the  compensation  which  he  alleges  to  be  due  to  her,  and  the  telephone 
company  is  therefore  not  liable  to  her  fdr  injuries  inflicted  in  that 
manner.'  But  it  is  doubtful,  at  least,  whether,  if  an  assault  is  com- 
mitted on  an  inferior  servant  by  a  superior  while  the  latter  is  engaged 
in  doing  the  very  thing  he  is  employed  to  do — that  is,  in  supervising 
and  directing  the  work — the  master  should  not  be  held  liable  there- 
for:® And  where  it  is  shown  that  the  superior  was  a  person  of  violent 
and  dangerous  character,  and  was  retained  by  the  employer  with 
knowledge  thereof,  it  accords  with  principle  to  permit  the  injured 
employee  to  recover.*  It  has  been  held  that  an  employer  is  liable 
for  an  assault  committed  upon  a  child  in  his  employ  by  his  overseer, 
who,  by  conduct  extending  back  for  a  period  of  years,  has  established 
a  reputation  for  being  high-tempered  and  cruel  to  children  and  other 
help,  and  who  is  therefore  incompetent  for  the  position  in  wliich 
he  is  placed.*^   The  maritime  law  is  more  libwal  than  the  common 

See  Carriers,  vol.  4,  p.  1169  et  seq.  N.  C.  176,  55  S.  E.  509, 10  Ann.  Cas. 

Ejection    from    trains.      Jefferson-  375,  8  L.R.A.(N.S.)   798. 

ville  R.  Co.  v.  Rogers,  38  Ind.  116,  6.  Note:   10   Ann.   Cas.   377.     Se<» 

10  Am.  Rep.  103;  Holmes  v.  Wake-  supra,  par.  5. 

field,  12  Allen    (Mass.)   580,  90  Am.  6.  Note:  10  Ann.  Cas.  377. 

Dec.  171;  Higgins  v.  WatervUet  Turn-  7.  Crelly  v.  Missouri,  etc.,  Tel.  Co., 

pike,  etc.,  Co.,  46  N.  Y.  23,  7  Am.  84  Kan.  19,  113  Pac.  386,  33  L.K.A. 

Rep.  293;  Passenger  R,  Co.  v.  Young,  (N.S.)  328. 

21  Ohio  St.  518,  8  Am.  Rep.  78.  8.  Note:  8  L.R.A.(N.S.)   798. 

3.  Roberts  v.  Southern  R.  Co.,  143  9.  Lamb  v.  Littman,  128  N.  C.  361, 
N.  C.  176,  55  S.  E.  509,  10  Ann.  38  S.  E.  911,  53  L.R.A.  852;  Missouri, 
Cas.  375,  8  L.R.A.  (N.S.)  798;  Medlin  etc.,  R.  Co.  v.  Day,  104  Tex.  237,  136 
Mill.  Co.  V.  Boutwell,  104  Tex.  87,  133  S.  W.  435,  34  L.R.A.(N.S.)  111.  See 
S.  W.  1042,  34  L.R.A.(N.S.)  109  and  supra,  par.  250. 

note.  10.  Lamb  v.  Littman,  128  N.  C.  361, 

4.  Roberts  v.  Southern  R.  Co.,  143    38  S.  E.  911,  53  L.R.A.  852. 
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law  with  respect  to  assaults  by  superiors ;  whilo  &e  master  and  other 
officers  of  a  vessel  may  maintain  discipline  by  resort  to  such  force 
as  may  be  necessary,  assaults  that  are  unprovoked  and  not  merely 
personal  encounters  render  the  owners  liable  to  the  injured  seaman.^^ 

265.  Shooting  with  Firearms. — ^It  is  true  no  doubt  that  the  mere 
employment  of  a  watchman  to  guard  and  protect  property  dora  not 
confer  authority  to  shoot  persons  who  may  have  entered  thereon, 
although  unlawfully.  Under  only  exceptional  circumstances  will 
the  employer  be  held  liable  for  such  acts^^^  And  so  a  watchman  will 
not  be  deemed  to  be  acting  within  the  scope  of  his  employment,  if 
he  shoot  a  person  who  is  trespassing  upon  the  premises  of  his  employer 
upon  the  refusal  of  the  trespasser  to  leave,  halt  or  throw  up  his  hands 
when  commanded.!*  In  many  cases,  however— principally  against 
railroads — ^it  has  been  held  that  a  watchman  authorized  to  arrest 
persons  whom  he  may  believe  to  be  committing  crimes  against  the 
property  placed  in  his  care  acts  within  the  scope  of  his  employment 
in  firing  at  trespassers,  who  flee  upon  being  commanded  to  halt.^* 
One  who  employs  a  watchman  for  his  property,  and  authorizes  him 
to  carry  firearms  and  use  them  whenever,  in  his  judgment,  it  seems 
necessary  or  advisable  for  him  to'  do  so,  cannot  be  absolved  from 
liability  for  such  use  merely  because  the  injured  person  was  not  on, 
but  near,  the  property  when  shot,  where  the  watchman  judged  that 
he  was  doing  or  attempting  wrong  to  the  property,  and  that  it  was 
necessary  to  fire  at  him  to  protect  it.**  . 

266.  Arrest^  linprisonment  and  Prosecutian.— As  in  the  case  of  other 
wrongs,!*  the  liability  of  a  principal  for  the  act  of  his  agent  in 
instituting  a  malicious  prosecution  or  causii^g  a  false  arrest  or  im- 
prisonment is  dependent  on  whether  the  principal  previously 
authorized  the  act,  or  subsequently  ratified  it,  or  whether  tiie  act 
was  within  the  scope  of  the  agent's  employment.  If  previously 
authorized  or  subsequently  ratified,  or  if  within  the  scope  of  the 

11.  Notes:  8  L.R.A.(N.S.)  799  et  63  Atl.  472,.  96  A.  S.  R;  646,  59 
seq.;   34  L.R.A.(N.S.)   110;  10  Ann.   L.R.A.  943. 

Cas.  37S.    See  Shippiko.  14.  Conchin  v.  El  Paso,  ete.,  R.  Co.,. 

12.  Golden  v.  Newbrand,  52  la.  59,  13  Ariz.  259,  108  Pac.  260,  28  L.R.A. 
2  N.  W.  537,  35  Am.  Rep.  257;  Ro-  (N.S.)  88;  St.  Louia,  etc.,  R.  Go.  v. 
bards  v.  P.  Bannon  Sewer  Pipe  Co.,  Hackett,  58  Ark.  381,  24  S.  W.  881,. 
130  Ky.  380,  113  S.  W.  429,  182  A.  .41  A.  S.  R.  105;  Southern  R.  Co.  v. 
S.  R.  394, 18  L.R.A.(N.S.)  923;  Davis  James,  118  Ga.  340,  45  S.  E.  303,  63 
V.  Hougfetellin,  33  Neb.  582,  50  N.  W.  L.R. A.  257 ;  Deck  v.  Baltimore,  etc., 
765,  14  L.R.A.  737;  Fraser  v.  Free-  R.  Co.,  100  Md.  168,  59  AtL  650,  108 
man,  43  N.  T.  566,  3  Am.  Rep.  740;  A.  S.  R.  399. 

Magar  v.  Hammond,  183.  N.  Y.  887,       15.  Robards  v.   P.   Bannon    Sewer 
76  N.  E.  474,  3  L.R.A.(N.S.)  1038  and   Pipe  Co.,  130  Ky.  380, 113  S.  W.  429, 
note.    See  also  Bowen  v.  Dlinois  Cent.  132  A.   S.  R.   394,  18  L.R.A.(N.S.) 
R.  Co.,  136  Fed.  306,  69  C.  C.  A.  444,  923.  * 
70  L.R.A.  915.  Note :  27  L.R.A.  197. 

13.  Holler  V.  Ross,  68  N.  J.  Ia  324,       16.  See  supra,  par.  253  et  seq. 
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agent^s  employment,  the  principal  is  liable;  otherwise  he  is  not.^* 
An  express  order  for  an  unlawful  arrest  by  an  agent  is^not  necessary 
to  fix  the  liability  of  his  principal,  when  the  arrest  is  procured  by 
such  agent,  acting  within  the  scope  of  authority,  though  contrary 
to  instructions.**  The  rule  applies  to  carriers — in  fact,  finds  its 
application  principally  in  cases  against  railroads  by  passengers.** 
Formerly  the  decisions  favored  the  employer  in  the  interpretation 
put  upon  the  phrase  "scope  of  employment,"  **  but  the  more  recent 
cases  disclose  a  construction  favorable  to  the  person  wronged.*  No> 
doubt  the  mere  fact  of  agency  will  not  give  rise  to  an  inference  of 
authority  to  arrest  and  prosecute  a  supposed  offender.  Authority 
may  be  implied,  however,  when  the  arrest  is  made  by  the  agent  in 
the  absence  of  the  principal  for  the  protecticm  of  property  that  is  in 
danger,  and  in  some  cases  it  has  been  inferred  when  the  arrest  wa& 
to  recover  the  property  back,  ot  where  the  crime  was  at  the  time  being 
perpetrated.*    But  where  the  act  is  done  for  the  punishment  of  the 

17.  Wheeler,  etc.,  Mfg.  Co.  v.  Blyce,  and  note,  67  KR.A.  455;  Duggan  v. 
36  Kan.  350,  13  Pac.  609,  59  Am.  Baltimore,  etc.,  R.  Co.,  159  Pa.  St. 
Rep.  571;  Fishery.  Westmoreland,  101  248,  28  Atl.  182,  186,  39  A.  S.  R. 
Mijss.  180,  57  So.  563,  Ann.  Cas.  672;  Eichengreen  v.  Louisville,,  etc., 
1914B  636  ^nd  note ;  Mulligan  v.  New  R.  Co.,  96  Tenn.  229,  34  S.  W.  219, 
York,   etc.,  R.   Co.,   129   N.   Y.   506,  54  A.  S.  R.  833,  31  L.R.A.  702. 

29  N.  E.  952,  26  A.  S.  R.  539,  14  Note:  Ann.  Cas.  1914B  638. 

L.R.A.  791  and  note;  Daniel  v.  At-  See  Carklbrs,  vol.  4,  p.  1173. 

lantic  Coast  Line  R.  Co.,  136  N.  C.  20.  Mali   v.   Lord,  39   N.   Y.   381, 

517,  48  S.  E.  816,  1  Ann.  Cas.  718  100  Am.  Dec.  448;  Daniel  v.  Atlantic 

and  note,  67  L.R.A.  455;  McClung  v.  Coast  Line  R.   Co.,   136  N.  C.   517, 

Dearbome,  134  Pa.  St.  396,  19  Atl.  48  S.  E.   816,  1  Ann.   Cas.  718,  67 

698,  19  A.  S.  R.  708,  8  L.R.A.  204;  L.R.A.  456. 

Staples  V.  Schmid,  18  R.  I.  224,  26  1.  Wheeler,  etc.,  Mfg.  Co.  v.  Boyce, 

Atl.  193,  19  L.R. A.  824 ;  Eichengreen  36  Kan.  350, 13  Pac.  609,  59  Am.  R4>p. 

V.  Louisville,  etc.,  R.   Co.,  96   Tenn.  571;  Lvnch  v.  Metropolitan  El.  R.  Co., 

229,  34  S.  W.  219,  54  A.  S.  R.  833,  90  N.  t.  77,  43  Am.  Rep.  141;  Staples 

31  L.R.A.  702;  Thomas  v.  Canadian  v.  Schmid,  18  R.  I.  224,  26  Atl.  193, 

Pac.  R.  Co.,  14  Ont.  L.  Rep.  55,  8  19  L.R.A.  824;  Eichengreen  v.  Louis- 

Ann.  Cas.  324  and  note.  viUe,  etc.,  R.  Co.,  96  Tenn.  229,  34 

Note:  88  A.  S.  R.  793.  S.  W.  219,  54  A.  S.  R.  833,  31  L.R.A. 

See  also  Falsb  Imprisonment,  vol.  702. 

11,  p.  810;  Malicious  Prosecution,  Note:  27  L.R.A.  195. 

vol.  18,  p.  65,  ,    2.  Evanaville,  etc.,  R.  Co.  v.  McKee, 

18.  Eichengreen  v.  Louisville,  etc.,  90  Ind.  519,  50  Am.  Rep.  102;  LaAtte 
R.  Co.,  96  Tenn.  229,  34  S.  W.  219,  v.  New  Orleans,  etc.,  R.  Co.,  43  La. 
54  A.  S.  R.  833,  31  L.R.A.  702.  Ann.  34,  8  So.  701,  12  L.R.A.  337 

19.  Evansville,  etc.,  R.  Co.  v.  M&-  and  note;  Lynch  v.  Metropolitan  El. 
Kee,  99  Ind.  519,  50  Am.  Rep.  102;  R.  Co.,  90  N.  Y.  77,  43  Am.  Rep.  141; 
Mali  V.  Lord,  39  N.  Y.  381,  100  Am.  McClung  v.  Dearbome,  134  Pa.  St. 
Dec.  448;  Palmeri  v.  Manhattan  R.  396,  19  Atl.  698,  19  A.  S.  R,  708,  8 
Co.,  143  N.  Y.  261,  30  N.  E.  1001,  L.R.A.  204;  Markley  v.  Snow,  207 
28  A.  S.  R.  632, 16  L.R.A.  136;  Daniel  Pa.  St.  447,  56  Atl.  999,  64  L.R.A. 
V.  Atlantic  Coast  Line  R.  Co.,  136  N.  685 ;  Cobb  v.  Simon,  119  Wis.  597,  97 
C.  517,  48  S.  E.  816,  1  Ann.  Cas.  718  N.  W.  276,  100  A.  S.  R.  909.    Com- 
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supposed  criminal,  or  for  the  vindication  of  the  law,  it  is  generally 
deemed  not  to  be  that  of  the  principal,  and  does  not  subject  him  to 
liability.*  It  has  been  held  that  a  telephone  company  is  liable  for  the 
act  of  its  servant,  charged  with  the  duty  of  setting  poles  and  string- 
ing wires  over  a  certain  route,  in  causing  the  arrest  of  a  landowner 
along  the  route  to  get  him  out  of  the  way  in  order  that  poles  may 
be  erected  and  wires  strung  over  his  property  against  his  will.*  But 
a  watchman  employed  by  a  corporation  to  guard  its  property  has 
no  implied  authority,  it  has  been  held,  to  arrest  a  person,  on  a  charge 
of  attempted  robbery,  on  a  public  street  some  distance  from  the 
corporation's  premises;  and  therefore,  in  the  absence  of  evidence  of 
express  authority,  the  corporation  cannot  be  held  liable  for  the  action 
of  the  watchman  in  making  an  arrest  and  prosecuting  the  person 
arrested.* 

Acts  of  Drivers  of  Vehicles 

267.  Generally. — Whether  the  owner  of  an  automobile  or  other 
vehicle  is  liable  for  the  damages  which  may  result  from  the  negli- 
gence of  the  person  operating  it  depends  upon  the  circumstances  sur- 
rounding the  transac'tion.*  If  the  vehicle  is  being  used  to  further  the 
owner's  interests  and  is  under  the  control  of  a  driver  who  is  engaged 
by  him,  he  will  as  a  rule  be  held  liable  for  injuries  resulting  from  its. 
negligent  management  on  the  highway.'    And  so,  if  a  father  sends 

pare  Mali  v.  Lord,  39  N.  T.  381,  100       7.  Ritchie  v.  Waller,  63  Conn.  156,. 

Am.  Dee.  448.  .28  Atl  29,  38  A.  S.  R.  361,  27  L.R.A.. 

3.  Mulligan  v.  New  York,  etc.,  R.  161 ;  Broadstreet  v.  Hall,  168  Ind.  192, 
Co.,  129  N.  Y.  506,  29  N.  E.  952,  26  80  N.  E.  145,  120  A.  S.  R.  356,  10 
A.  S.  R.  539,  14  L.R.A.  791;  Daniel  L.R.A.(N.S.)  933;  Hart  v.  New  Or- 
V.  Atlantic  Coast  Line  R.  Co.,  136  N.  leans,  etc.,  R.  Co.,  1  Rob.  (La.)  178, 
C.  517,  48  S.  E.  816,  1  Ann.  Cas.  718,  36  Am.  Dec.  089 ;  McDonald  v.  Snell- 
67  L.R.A.  455;  Marklev  v.  Snow,  207  ing,  14  Allen  (Mass.)  290,  92  Ara. 
Pa.  St.  447,  56  Atl.  999,  64  L.R.A.  Dec.  768;  Hawes  v.  Knowles,  114 
685.  Mass.  518,  19  Am.  Rep.  383;  Fleisch- 

4.  Jackson  v.  American  Telephone,  ner  y.  Durgin,  207  Mass.  435,  93  N. 
etc.,  Co.,  139  N.  C.  347,  51  S.  E.  1015,  £.801,  20  Ann.  Cas.  1291  and  note, 
70L.R.A.  738.  33.    L.R.A.(N.S.)     79;     D'Addio     v. 

5.  Thomas  v.  Canadian  Pac.  R.  Co.,  Hinckley  Rendering  Co.,  213  Mass. 
14  Ont.  L.  Rep.  '55,  8  Ann.  Cas.  324.  465,  100  N.  E.  647,  Ann.  Cas.  1914A 

6.  Hart  v.  New  Orleans,  etc.,  R.  Co.,  907;  Mulvehill  v.  Bates,  31  Minn.  364, 
1  Rob.  (La.)  178,  36  Am.  Dec.  689;  17  N.  W.  959,  47  Am.  Rep.  796; 
Kayser  v.  Van  Nest;  125  Minn.  277,  McNeal  v.  McKain,  33  Okla.  449,  126 
UB  N.  W.  1091,  51  L.R.A.(N.S:)  970;  Pac.  742,  41  L.R.A.(N.S.)  775;  Moon 
Steffen  v.  McNaughton,  142  Wis.  49,  y.  Matthews,  227  Pa.  St.  488,  76  Atl. 
124  N.  W.  1016,  19  Ann.  Cas.  1227,  219.,  136  A.  S.  R.  902,  29  L.R.A. (N.S.) 
26  L.R.A.(N.S.)  382.  See  Automo-  856;  Schaefer  v.  Osterbrink,  67  Wis. 
BILES,  vol.  2,  p.  1198  et  seq.  495,  30  N.  W.  922,  58  Am.  Rep.  875 ; 

As  to  imputation  of  negligence  of   Hiroux  v.  Baum,  137  Wis.  197,  118 
the  driver  to  the  occupant,  see  Neg-   N.  W.  533,  19  L.R.A.(N.S.)  332. 
LiGENCE.  It  is  negligence  for  which  the  ma3* 
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his  young  son  upon  the  highway,  to  deliver  a  mess^e,  he  thereby 
creates  the  relation  of  master  and  servant  between  himself  and  his 
son,  and  is  liable  on  account  of  the  son's  negligence  in  driving  along 
the  highway  while  engaged  in  the  performance  of  the  business  of 
his  father  *  But  it  is  only  while  the  employee  is  engaged  in  the 
employer's  business  that  the  latter  is  liable  for  his  acts.'  Hence,  if 
the  employer  lends  his  vehicle  to  his  employee  to  be  used  by  the 
employee  about  his  own  affairs,  the  employer  will  not  be  liable.^® 
And,  a  fortiori,  the  owner  is  not  liable  for  injuries  done  by  the  driv- 
ing of  his  vehicle  without  his  knowledge  and  consent.^^  In  a  leading 
case  it  was  shown  to  have  been  the  duty  of  the  defendants'  carman, 
after  having  delivered  his  masters'  goods  for  the  day,  to  return  to 
their  house,  get  the  key  of  the  stable,  and  put  up  their  horse  and  cart 
in  a  mews  in  an  adjoining  street.  On  his  return  one  evening  he  got 
the  key,  but  instead  of  going  to  the  mews,  and  without  the  defendants' 
leave,  he  drove  a  fellow  ser\-ant  in  an  opposite  direction,  and  on  his 
w-ay  back  injured  the  plaintiff  by  his  negligent  driving.  The  court 
held  that  the  defendants  were  not  liable.^*  While  the  employer  bears 
an  added  responsibility  where  he  places  dangerous  instrumentalities 

ter  is  responsible,  for  his  servant,  while  10.  PaAer  v.  Wilson,  179  Ala.  361, 

intrusted   by  him   with   his   team   of  60  So.  150,  43  L.R.A.(N.S.)  87;  Mad- 

horsesy  to  leave  them  unhitched  and  doz  v.  Brown,  71  Me.  432,  36  Am. 

uncared  for  by  the  side  of  a  public  Rep.  336;  Neff  v.  Brandeis,  91  Neb. 

highway.    Pierce  v.  Conners,  20  Colo.  11,  136  N.  W.  232,  39  L.R.A.(N.S.) 

178,  37  Pac.  721,  46  A.   S.  R.  279.  933  and  note. 

See  also  John  H.  Radel  Co.  v.  Bor-  11.  Riley  v.  Roach,  168  Mich.  294, 

ches,  147  Ky.  506,  145  S.  W.  155,  39  134  N.  W.  14,  37  L.R.A.(N.S.)   834; 

L.R.A.(N.S.)  227.  Slater  v.   Advance   Thresher  Co.,  97 

See    also    Hayes    v.    Wilkins,    194  Minn.  305,  107  N.  W.  133,  5  L.R.A. 

Mass.  223,  80  N.  E.  449,  120  A.  S.  (N.S.)    598;   Danforth  v.  Fisher,  75 

R.  549,  9  L.R.A.(KS.)  1033.  N.  H.  Ill,  71  AU.  535,  139  A.  S.  R. 

Note:  27  L.RA.  169, 179.  670,  21  L.R.A.(N.S.)  93;  Lote  v.  Han- 

8.  Broadstreet  v.  Hall,  168  Ind.  192,  Ion,  217  Pa.  St.  339,  66  Atl.  525,  118 
80  N.  E.  145,  120  A.  S.  R.  356,  10  A.  S.  R.  922,  10  Ann.  Cas.  731,  10 
L.R.A.(N.S.)  933.  L.RA.(N.S.)  202;  Jones  v.  Hoge,  47 

9.  Perlstein  v.  American  Exp.  Co.,  Wash.  663,  92  Pac  433,  126  A.  S.  R. 
177  Mass.  530,  59  N.  E.  194,  52  L.R.A.  915,  14  L.R.A.(N.S.)  216  and  note; 
959;  Fleischner  v.  Durgin,  207  Mass.  Steffen  y.  McNaughton,  142  Wis.  49, 
435,  93  N.  E.  801,  20  Ani.  Cas.  1291,  124  N.  W,  1016,  19  Ann.  Cas.  1227, 
33  L.R.A.(N.S.)   79  and  note;  Dan-  26  L.R.A.(N.S.)  382  and  note. 

forth  v.  Fisher,  75  N.  H.  Ill,  11  Atl.  12.  Mitchell  v.  Crassweller,  13  C.  B. 

635,   139   A.    S.   R.    670,   21   L.R.A.  237,  22  L.  J.  C.  P.  100,  17  Eng.  Rul. 

(N.S.)   93  and  note;   Steffen  v.  Mc-  Cas.  252. 

Naughton,  142  Wis.  49,  124  N.   W.  To  like  effect  see  Stone  v.  Hills,  45 

1016,  19  Ann.  Cas.  1227,  26  L.R.A.  Conn.  44,  29  Am.  Rep.  635  and  note; 

(N.S.)    382;   Mitchell  v.   Crassweller,  McCarthy  v.  Timmins,  178  Mass.  378, 

13  C.  B.  237,  22  L.  J.  C.  P.  100,  17  59  N.  E.  1038,  86  A.  S.  R.  490;  Slater 

Eng.  Rul.  Cas.  252.  v.   Advance   Thresher   Co.,   97  Minn. 

Notes:  54  A.  S.  R.  81;  27  L.R.A.  305,  107  N.  W.  133,  5  L.R.A.(N.S.) 

179.  598. 
See  supra,  par.  253  et  seq. 
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under  tlie  control  of  his  employee,^*  an  automobile  is  not  inherently 
dangerous  so  that  its  mere  use  will  render  the  owner  liable  for  acci- 
dents caused  by  the  one  handling  it.^* 

268.  Hired  Vehicles. — ^The  occupant  of  a  vehicle  is  not  responsible 
for  the  acts  of  the  driver  unle^  the  latter  is  in  fact  his  employee,  paid 
by  him  and  subject  to  his  control  in  all  matters.^*  Where  the  vehicle 
is  owned  by  another,  and  the  driver  is  in  the  employ  of  the  latter, 
the  occupant  is  not  liable.^*  Accordingly,  where  a  vehicle  and  driver 
are  furnished  by  a  garage  or  livery  stable  keeper  ^'  responsibility  for 
the  negligent  acts  of  the  driver  or  chauffeur  rests  on  the  hirer  and 
not  on  the  passenger.*®  Nor  does  it  make  any  difference  that  the 
vehicle  and  driver  are  furnished  gratuitously.**  But  where  a  chauf- 
feur is  furnished  to  operate  a  demonstrating  car  he  is  generally  held 
to  be  the  servant  of  the  owner  of  the  car,  so  that  the  latter  is  liable 
for  any  damage  resulting  from  his  negligence.^^  Where  a  stable 
keeper  lets  a  hack  with  the  horse  and  driver  for  an  afternoon  to 
another  stable  keeper,  and  the  latter  sends  the  hack  and  driver  to 
an  undertaker  in  charge  of  a  fujaeral  procession,  who  exercises  no 
control  over  the  driver  beyond  indicating  to  him  his  place  in  the 
procession,  the  first  stable  keeper  is  liable  for  injuries  sujffered  by  a 
third  person  in  consequence  of  the  driver's  negligence.  The  driver 
is  not  the  servant  either  of  the  second  stable  keeper  or  the  undertaker.* 
Nor  is  the  contract  of  hiring  converted  into  one  of  service,  so  as  to 
render  the  owner  liable  for  the  acta  of  the  hirer,  by  the  facta  that  the 

13.  See   supra,   par.   249.  399,  103  A.   S.  R.  374;   Shepard  v. 

14.  Parker  v.  Wilson,  179  Ala.  361,  Jacobs,  204  Mass,  110,  90  N.  E.  392, 
60  So.  150,  43  L.R.A.(N.S.)  87;  Dan-  134  A.  S.  R.  648,  26  L.R.A.(N.S.) 
forth  V.  Fisher,  75  N.  H.  Ill,  71  Atl.  442 ;  Kellogg  v.  Church  Charity 
635,  139  A.  S.  R.  670,  21  L.R.A.(N.S.)  Foundation,  203  N.  Y.  191,  96  N.  E. 
93;  Steffen  v.  McNaughton,  142  Wis.  406,  Ann.  Cas.  1913A  883,  38  L.R.A. 
49,  124  N.  W.  1016,  19  Ann.  Cas.  (N.S.)  481  and  note;  McCoUigan  v. 
1227  and  note,  26  L.R.A.(N.S.)   382.  Pennsylvania  R.  Co.,  214  Pa-  St.  229, 

Note:  14L.R.A.(K.S.)  216.  63.  Atl.    792,   112   A.    S.   R,   739,    6 

See  Automobiles,  vol.  2,  p.  1190.  L.R.A. (N.S.)    544  and  note;   Morris 

15.  New  Jersey  Electric  R.  Co.  v.  v.  Trudo,  83  Vt.  44,  74  Atl.  387,  25 
New  York,  etc.,  R.  Co.,  61  N.  J.  L.  L.R.A.(N.S.)  33  and  note;  Gerretson 
287,  41  Atl.  1116^  43  L.R.A.  849.  See  v.  Rambler  Garage  Co.,  149  Wis.  528, 
supra,  par.  243.  See  also  Bailments,  136  N.  W.  186,  40  L.R,A.(N.S.)  457 
vol.  3,  pp.  45-48.  and  note, 

16.  Muse  V.  Stem,  82  Va.  33,  3  A.  Note :  7  Ann.  Cas.  102. 

S   R.  77.  See  also  Ames  v.  Jordan,  71  Me. 

17.  See  Livery  Stablb  Keepers,  540,  36  Am.  Rep.  352.  Contra,  Jos- 
vol.  17,  p.  1055.  lin  v.  Grand  Rapids  Ice  Co.,  50  Mich. 

18.  Frerker  v.  Nicholson,  41   Colo.  516,  15  N.  W.  887,  45  Am.  Rep.  54. 
12,  92  Pac.  224,  14  Ann.   Cas.  730,  19.  Sacker  v.  Waddell,  98  Md.  43, 
13  L.R.A.(N.S.)  1122;  Ash  v.  Century  56  Atl.  399,  103  A.  S.  R.  374. 
Lumber  Co.,  153  la.  523,  133  N.  W.  20,  Note:  40  L.R.A. (N.S.)  459. 
888,  38  L.R.A.(N.S.)   973  and  note;  1.  Hussey  v.  Franey,  205  Mass.  413, 
Sacker  v.  WaddeU,  98  Md.  43,  56  Atl.  91  N.  E.  391,  137  A.  S.  R.  460. 
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contract  provides  for  the  rates  to  be  charged  upon  subletting  the 
vehicle,  limits  the  territory  in  which  it  can  be  used  and  the  kind 
of  work  which  can  be  done,  and  that  the  owner  employs  an  agent 
to  supervise  this  branch  of  his  business,  secure  men  to  undertake 
the  work,  and  make  contracts  with  them,  and  enforce  their  terms  and 
conditions,  which  may  be  done  by  cancellation  of  the  contract.*  It 
has  been  held  that  the  owner  of  a  steam  roller  will  be  liable  for  injuries 
caused  by  the  engineer's  neglect  to  warn  travelers  of  the  danger  of 
escaping  steam,  where  he  hires  and  has  power  to  discharge  the 
engineer,  and  pays  his  wages,  although  the  roller  has  been  hired  by 
the  day  to  a  municipality  for  use  upon  its  streets,  and  its  officers 
direct  where  the  roller  shall  be  used.'  But  the  decisions  are  con- 
flicting in  cases  where  there  has  been  a  general  letting  of  railroad 
trains  and  large  machines  of  different  kinds,  with  a  man  or  men  to 
work  with  them.  It  has  sometimes  been  held  in  such  cases,  where 
the  hirer  was  to  have  the  general  control  and  use  of  them,  that  the 
men  in  charge  became  his  servants,  for  whose  negligence  he  alone 
was  liable  as  master.* 

269.  Injury  to  Person  Riding  in  Vehicle. — ^If  a  carrier  delegates  to 
another  the  duty  to  drive  his  vehicle,  and  his  passengers  are  injured 
by  reason  of  the  negligence  of  his  driver,  the  rule  of  respondeat 
superior  applies,  and  the  owner  is  liable.*  The  owTier  of  a  hired 
vehicle  is  not  relieved  from  liability  for  injury  to  an  occupant  due 
to  the  running  aw^ay  of  the  horses,  by  the  fact  that  the  driver  had 
left  the  team  to  visit  a  saloon,  on  the  theory  that  by  so  doing  he  was 
acting  outside  the  scope  of  his  employment.*  It  is  generally  held 
that  where  a  sersant  invites  or  permits  a  child  to  ride  against  the 
master's  orders,  and  without  the  master's  knowledge,  the  master  is 
not  liable  if  the  child  is  injured,  the  act  of  the  servant  not  being 
wdthin  the  scope  of  his  employment  or  in  furtherance  of  his  master's 
business.'    Where  a  servant  is  employed  to  manage  a  dmiip  car  haul- 

2.  McColIigan  v.  Pennsylvania  R.  147  Ky.  606, 145  S.  W.  156,  39  L.R.A. 
Co.,  214  Pa.  St.  229,  63  Atl.  792,  112    (N.S.)  227. 

A.  S.  R.  739,  6  L.R.A. (N.S.)   544.  7.  Dougherty   v.    Chicago,   etc.,   R. 

3.  Stewart  v.  California  Imp.  Co.,  Co.,  137  la.  257,  114  N.  W:  902,  126 
131  Cal.  125,  63  Pac.  177,  724,  52  A.  S.  R.  282,  14  L.R.A.(N.S.)  590; 
L.R.A.  205.  Bowler  v.  O'Connell,  162  Mass.  319, 

4.  Bvme  v.  Kansas  City,  etc.,  R.  38  N.  E.  498,  44  A.  S.  R.  359,  27 
Co.,  61  Fed.  605,  9  C.  C.  A.  666,  24  L.R.A.  173;  DriscoU  v.  Scanlon,  165 
L.R.A.  693;  Shepard  v.  Jacobs,  204  Mass.  348,  43  N.  E.  100.  52  A.  S.  R. 
Mass.  110,  90  N.  E.  392,  134  A.  S.  R.  523;  Dover  v.  Mayes  Mfg.  Co.,  157 
648,  26  L.R.A.(N.S.)  442;  Morris  v.  N.  C.  324,  72  S.  E.  1067,  46  L.R.A, 
Tmdo,  83  Vt.  44,  74  Atl.  387.  25  (N.S.)  199  and  note;  Foster-Herbert 
L.R.A. (N.S.)  33  and  note.  See  Rail-  Cut  Stone  Co.  v.  Pngh,  115  Tenn.  688, 
ROADS,  91  S.  W.  199,  112  A.  S.  R.  881,  4 

5.  Forbes  V.  Reinman,  112  Ark.  417,  L.R.A. (N.S.)  804  and  note;  Cook  v. 
166  S.  W.  563,  51  L.R.A.(N.S.)  1164.  Houston  Direct  Nav.  Co.,  76  Tex.  :]53, 

6.  John  H.  Radel  Co.  v.  Borches,  13  S.  W.  475,  18  A.  S.  R.  52.    Com- 
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ing  stone  and  other  material  out  of  a  tunnel,  he  has  no  authority  to 
assent  to  a  third  person  riding  in  such  car,  and  his  permitting  such 
person  so  to  ride  is  not  equivalent  to  an  invitation  hy  his  master, 
and  though  frequently  repeated,  if  without  the  knowledge  of  the 
master,  it  cannot  make  the  master  answerable  for  acts  or  omissions  in 
the  management  of  the  car  from  which  the  person  so  riding  is  killed 
or  suffers  substantial  injuries.® 

XIV.  Employee's  Liability 

270.  Generally. — Not  only  is  an  employee  liable  to  his  employer 
for  damage  resulting  from  his  wrongful  acts,^  but  he  may  be  held 
accountable,  also,  at  the  suit  of  third  persons  who  may  have  sustained 
injury  by  reason  of  his  torts.**  Liability  in  such  cases  is  not  based 
upon  agency,  but  upon  the  ground  that  the  employee  or  agent  is  a 
wrongdoer,  and  as  such  responsible  for  any  injury  he  may  have 
caused.**  Accordingly,  a  servant  charged  with  the  duty  of  guarding 
his  master's  property  against  poachers  is  liable  for  injury  to  one  if, 
being  aware,  or  believing,  that  some  human  being  is  at  a  certain 
place,  he  shoots  him  wilfully,  intending  to  hit  some  human  being, 
or  if,  without  intending  to  hit  anyone,  he  shoots  recklessly  or  wan- 
tonly where  he  has  good  reason  to  believe  someone  is.**  When  the 
employee's  wrongful  act  is  one  within  the  scope  of  his  employment  *• 
both  employer  and  employee  must  respond  in  damages.** 

271.  Foundation  of  Employee's  Liability. — Merely  because  an  agent 
or  employee  is  the  instrumentality  through  which  a  duty  is  to  be 
performed  will  not  render  him  liable  for  nonperformance,  however. 

pare  Pahner  Transfer  Co.  v.  Smith,  mond,  183  N.  Y.  387,  76  N.  E.  474, 

137  Ky.  319,  125  S.  W.  725,  136  A.  3  L.B.A.(N.S.)  1038;  Fidelity  Fund- 

S.  R.  295,  29  L.R.A.(N.S.)  321.  ing  Go.  v.  Vaughn,  18  Okla.  13,  90 

8.  Morris  v.  Brown,  111  N.  Y.  318,  Pac.  34,  10  L.R.A.(N.S.)   1123;  Ken- 
18  N.  E.  722,  7  A.  S.  R.  751.  nedv  v.   Hawkins,  54  Ore.   164,   102 

9.  See  supra,  par.  13.  Pac.  733,  25  L.R.A.(N.S.)  606;  Loujrb 

10.  Southern  R.  Co.  v.  Grizzle,  124  v.  Davis,  30  Wash.  204,  70  Pae.  491, 
Ga.  736,  53  S.  E.  244,  110  A.  S.  R.  94  A.  S.  R.  848,  59  L.R.A.  802. 
191;  Sercomb  v.  Catlin,  128  111.  556,       11.  Southern  R.  Co.  v.  Grizzle,  124 
21  N.  E.  606,  15  A.  S.  R.  147;  Hogue  Ga.  735,  53  S.  E.  244,  110  A.  S.  R. 
V.  Penn,  3  Bush   (Ky.)   663,  96  Am.  191. 

Dec.  274;   Wing  v.  MilHken,  91  Me.       12.  Magar  v.  Hammond,  183  N.  Y. 

387,  40  Atl.  138,  64  A.   S.  R.  238;  387,   76  N.   E.   474,   3  L.R.A.  (N.S.) 

Moore  v.  Sanborne,  2  Mich.  519,  59  1038. 

Am.  Dec.  209 ;  Ellis  v.  McNaughton,       13.  See  supra,  par.  253  et  seq. 

76  Mich.  237,  42  N.  W.  1113,  15  A.       14.  Illinois  Central,  etc.,  R.  Co.  v. 

S.  R.  308;  Hodjrson  v.  St.  Paul  Plow  Colev,  121   Ky.   385,  89   S.   W.   234, 

Co.,  78  Minn.  172,  80  X.  W.  956,  50  1  L.R.A.(N.S.)   370;  Hill  v.  Caverly, 

L.R.A.  644  and  note;  O'Britn  v.  Amer-  7  N.  H.  215,  26  Am.  Dec.  735;  Gates 

ican  Bridge  Co..  110  Minn.  364,  125  v.  Latta,  117  N.  C.  189,  23  S.  E.  173, 

N".    W.   1012,  136   A.   S.   R.   503,   32  53  A.  S.  R.  584. 

L.R.A.(N.S.)    980;    Magar   v.    Ham- 
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He  must  have  been  guilty  of  negligence,  or  in  other  words  he  must 
have  acted  or  omitted  to  act  with  a  knowledge  of  the  circumstances 
requiring  the  performance  of  the  duty  in  question.*'  And  so,  for 
example,  where  it  appeared  that  a  servant  omitted  to  raise  the  gates 
of  a  dam  for  want  of  directions  from  the  proprietor  so  to  do,  the 
court  held  that  he  was  not  liable  for  loss  occasioned  by  the  bursting 
of  the  dam.**  Nor  does  the  officer  of  a  corporation  incur  liability 
for  the  wrongful  acts  of  other  agents  of  the  company  over  whom  he 
has  no  control  or  supervision.*'  The  manager  of  a  railroad  company 
is  not  personally  liable  for  the  acts  of  those  in  charge  of  a  train  which 
result  in  the  killing  of  an  intending  passenger  where  no  wrongful 
acts  are  shown  on  his  part,  merely  because  he  employed  for  the  com- 
pany the  servants  who  caused  the  injury.*^ 

272.  Nonfeasance  as  Ground  of  Liability. — ^A  controversy  has  long 
raged  as  to  whether  the  employee  is  liable  for  what  the  courts  have 
termed  acts  of  nonfeasance.**  The  employee,  according  to  many  of 
the  cases,  while  responsible  for  acts  of  misfeasance,  is  not  to  be  held 
accountable  for  mere  acts  of  nonfeasance*^ — nonfeasance  being  the 
omission  to  act  by  one  who  is  under  a  legal  duty ;  whereas  misfeasance 
is  the  doing  of  an  affirmative  wrongful  act.*  Under  the  general  rule 
of  agency,  an  agent  is  not  liable  upon  the  contracts  which  he  makes 
for  his  principal,'  and  some  such  idea  of  nonliability  seems  to  be  the 
foundation  of  this  doctrine.*  It  is  reasoned  that  the  servant,  as 
between  himself  and  his  master,  is  bound  to  serve  with  fidelity  and 
to  perform  the  duties  committed  to  him.  An  omission  to  perform 
them  may  subject  third  persons  to  harm,  and  the  master  to  damages. 
But  the  breach  of  the  contract  of  service  is  a  matter  between  the  mas- 
ter and  servant  alone,  and  the  nonfeasance  of  the  servant  causing 
injury  to  third  persons  is  not  in  general,  at  least,  a  ground  for  a  civil 

16.  Hill  v.  Cavwly,  7  N.  H.  215,  26  Ann.  1123,  44  Am.  Rep.  456 ;  Albro 

Am.  Dee.  735 ;  Lafoadie  v.  Hawley,  61  v.  Jaquith,  4  Grav  (Mass.)  99,  64  Am. 

Tex.  177,  48  Am.  Rep.  278.  Dec.  56;  Bissell  v.  Roden,  34  Mo.  63, 

Note:  25  L.R.A.(N.S.)  348.  84  Am.  Dec.  71;   Orcutt  v.   Century 

See  Nbgugbnce.  Bldg.  Co.,  201  Mo.  424,  99  S.  W.  1062, 

16.  Hill  V.  Caverly,  7  N.  H.  215,  8  L.R.A.{N.S,)  929;  Greenburg  v. 
26  Am.  Dec.  735.  Whiteomb  Lumber  Co.,  90  Wis.  225, 

17.  Hawks  v.  Locke,  139  Mass.  205,  63  N.  W.  93,  48  A.  S.  R.  911,  28 
1  N.  E.  543,  52  Am.  Rep.  702.     See  L.R.A.  439. 

Corporations,  vol.  7,  p.  504  et  seg.  Note:  28  L.R.A.  433. 

18.  Ellis  V.  Southern  R.  Co.,  72  S.  J.  Albro  v.  Jaquith,  4  Gray  (Mass.) 
C.  465,  52  S.  E.  228,  2  L.R.A.(N.S.)  99,  64  Am.  Dec.  56;  Greenburg  v. 
378.  Whiteomb  Lumber  Co.,  90  Wis.  225, 

19.  Ward  v.  Pullman  Car  Corp.,  63  N.  W.  93,  48  A.  S.  R.  911,  28 
131  Ky.  142, 114  S.  W.  754,  25  L.R.A.  LJI.A.  439. 

(N.S.)  343  and  note,  2.  See  Principal  and  Agent. 

20.  Southern  R.  Co.  v.  Grizzle,  124  3.  Lee  v.  Matthews,  10  Ala.  682,  44 
Ga.  735,  53  S.  E.  244,  110  A.  S.  R.    Am.  Dec.  498. 

191;    Delaney   v.   Rochereau,   34   La.        Note:  25  L.R.A.(N,S.)  343. 
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action  against  the  servant  in  their  favor.^  In  recent  times  much 
criticism  has  been  directed  at  this  '^attenuated  reiinement/'  as  it  has 
been  termed ;  ^  and  the  tendency  is  to  repudiate  the  doctrine  of  non- 
liability for  nonfeasance,  and  hold  the  employee  accountable  whether 
his  act  is  properly  to  be  described  as  misfeasance  or  nonfeasance.^ 
It  has  been  said :  ''If  a  servant  performs  in  an  unlawful  manner  an 
act  that  results  in  injury  to  a  tliird  person,  or  if  a  servant  fails  to 
observe  a  duty  that  he  owes  to  third  persons,  and  injury  results  from 
his  fault  of  commission  or  omission,  he  is  liable  in  damages.  There 
is  no  reason  for  making  a  distinction  between  acts  of  commission  and 
omission  when  each  involves  a  breach  of  duty.  The  servant  is  not 
personally  liable  in  either  case  because  the  breach  of  duty  was  com- 
mitted by  him  while  acting  in  the  capacity  of  servant,  but  respon- 
sibility attaches  to  him  as  an  individual  wrongdoer  without  respect 
to  the  position  in  which  he  acts  or  the  irelation  he  bears  to  some  other 
person.  It  is  the  fact  that  the  servant  is  guilty  of  a  wrongful  or 
negligent  act  amounting  to  a  breach  of  duty  that  he  owes  to  the 
injured  person  that  makes  him  liable.  It  is  not  at  all  material  whether 
his  wrongful  or  negligent  act  is  committed  in  an  affirmative  or  wil- 
ful manner,  or  results  from  mere  nonattention  to  a  duty  that  he 
owes  to  third  persons,  and  that  it  is  entirely  within  his  power  to 
perform  or  omit  to  perform.  There  are  innumerable  situations  and 
conditions  presented  in  the  everyday  affairs  of  life  that  make  it  the 
duty  of  persons  so  to  act  as  not  to  harm  others,  and  when  any  person, 
whatever  his  position  or  relation  in  life  may  be,  fails  from  negligence, 
inattention  or  wilfulness  to  perform  the  duty  imposed,  he  will  be 
liable." ' 

273.  What  Are  Acts  of  Misfeasance. — ^There  seems  to  be  much 
uncertainty  as  to  the  distinguishing  characteristics  of  acts  termed 
misfeasant  and  those  described  as  nonfeasant.  ''Misfeasance  may 
involve  also  to  some  extent  the  idea  of  not  doing;  as  where  an  agent 
engaged  in  the  performance  of  his  undertaking  does  not  do  some- 
thing which  it  is  his  duty  to  do  under  the  circumstances,  or  does  not 
take  that  precaution  or  does  nbt  exercise  that  care  which  a  due  regard 
to  the  rights  of  others  requires.  All  this  is  not  doing,  but  it  is  not 
the  not  doing  of  that  which  is  imposed  upon  the  agent  merely  by 
virtue,  of  his  relation,  but  of  that  which  is  imposed  upon  him  by  law 

4.  Note:  Ann.  Cas.  ldl3B  725.  C.  465,  52  S.  E.  228,  2  L.R.A.(N.S.) 

5.  Note:  2  L.R.A.(N.S.)   378.  378   and   note;   Lough   v*   Davis,   30 

6.  Haynes  v.  Cincinnati,  etc.,  R.  Co.,  Wash.  204,  70  Pac.  491,  94  A.  S.  R. 
145  Ky.  209,  140  S.   W.  176,  Ann.  848,  59  L.R.A.  802. 

Cas.  1913B  719;  Murray  v.  Cowherd,       Notes:   28   L.R.A-  433;   26  L.RA. 
148  Ky.  591,  147  S.  \V.  6,  40  L.R.A.    (N.S.)  343-35L 
(N.S.)    617;    Campbell    v.    Portland       7.  Havnes  v.  Cincinnati,  etc.,  R,  Co., 
Sngar  Co.,  62  Me.  552,  16  Am.  Rep.   145  Ky.  209,  140  S.  W.  176,  Ann. 
503;  EUis  v.  Southern  R.  Co.,  72  S.    Cas.  1913B  719. 
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as  a  responsible  individual  in  common  with  all  other  members  of 
society."  *  If  an  agent  or  servant  undertakes  to  perform  a  particular 
work  for  the  principal  or  master,  and  has  full  charge  and  control 
thereof,  he  is,  according  to  the  rule  laid  down  in  some  cases,  liable 
for  any  act  of  negligence  resulting  in  injury  to  another  servant  or 
to  a  third  person,  whether  the  negligent  act  be  one  of  commission  or 
of  omission  merely — any  omission  of  duty  on  his  part  being  deemed 
a  misfeasance.®  One  who  has  full  charge  and  control  of  property, 
with  power  to  rent  and  repair,  is  answerable  for  personal  injuries  sus- 
tained through  failure  to  keep  the  premises  in  repair.*<>  Again,  it  is 
asserted  that  the  employee  or  agent  is  liable  for  a  negligent  omission 
or  nonfeasance  causing  injury  to  a  third  person,  where  he  would  be 
liable  if  acting  as  principal.^^  It  has  been  held  that  an  employee 
is  guilty  of  misfeasance  in  negligently  directing  water  to  be  admitted 
to  water-pipes  in  a  room  in  a  house  owned  by  his  employer,  but  which 
is  under  his  general  management,  without  first  examining  the  con- 
dition of  such  pipes,  by  reason  of  which  injury  results,  and  he  is 
liable  to  the  tenant  of  the  shop  below  for  damage  therefrom;  and  the 
fact  that  the  room  in  which  the  pipes  are  is  let  to  a  tenant  at  that 
time  does  not  release  him  from  liabilitv.*^ 

274.  Breach  of  Duty  to  Public, — Where  a  duty  rests  upon  an 
emplo^iee  to  perform  certain  acts  for  the  benefit,  not  only  of  the 
employer,  but  for  the  general  public  as  well,  it  seems  to  be  fully 
established  that  for  any  dereliction  resulting  in  injury  to  person  or 
property  the  employee  must  respond  in  damages.**  A  locomotive 
driver  is  personally  liable  for  negligently  running  his  engine  against 
a  traveler  at  a  railroad  crossing.**  Similarly,  locomotive  engineers 
who  negligently  fail  to  inspect  their  engines  before  taking  them  out 
on  the  road  are  liable  for  the  loss  of  property  on  premises  adjoining 
the  right  of  way  through  fire  set  out  by  the  defective  condition  of 
the  engine.  And  upon  the  same  principle  a  section  boss  of  a  railroad 
company  who  fails  to  keep  the  right  of  way  clear  from  combustible 
material  is  liable  for  loss  of  property  on  premises  adjoining  the  right 
of  way,  through  fire  communicated  to  it  from  combustible  material 

8.  Southern  R.  Co.  v.  Grizzle,  124  L.R.A.1915E  721;  Lough  v.  Davis,  30 
Ga.  735,  53  S.  E.  244,  110  A.  S.  R.  Wash.  204,  70  Pac.  491,  94  A.  S.  R. 
191.     See  also  Ellis  v.  McNaughton,    848,  59  L.R.A.  802. 

76  Mich.  237,  42  N.  W.  1113,  15  A.       11.  Mayer  v.  Thompson-Hutehinson 
S.  R.  308.  Bldg.  Co.,  104  Ala.  611,  16  So.  620, 

9.  Lough  V.  Davis,  30  Wash.  204,   53  A.  S.  R.  88,  28  L.R.A.  433. 

70  Pac.  491,  94  A.  S.  R.  848,  59  L.R.A.  12.  Bell  v.  Josselyn,  3  Gray  (Mass.) 

802.  309,  63  Am.  Dec.  741. 

Note:  25  L.R.A.(N.S.)  346.  13.  Patry  v.  Northern  Pac.  R.  Co., 

10.  Baird  v.  Shipman,  132  III.  16,  114  Minn.  375,  131  N.  W.  462,  34 
23  N.   E.   384,   22   A.    S.   R.   504,  7  L.R.A.(N.S.)  586. 

L»R.A.  128;  Tippecanoe  Loan,  etc.,  Co.  14.  Southern  R.  Co.  v.  Grizzle,,  124 
V.  Jester,  180  Ind.  357,  101  N.  E.  915,    Ga.  735,  53  S.  E.  244,  110  A.  S.  R. 
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risk.*  Contributory  negligence  is  not  abolished  as  a  defense ;  ^®  nor 
is  the  doctrine  of  assumption  of  risk  abrogated.*^  "If  the  danger 
is  one  which  was  known  to  the  master,  and  not  to  the  servant,  the 
knowledge  of  the  master  and  the  want  of  knowledge  of  the  senant 
make  together  a  cause  of  action;"**  and,  conversely,  if  it  can  be 
shown  that  the  employee's  knowledge  equalled  or  exceeded  that  of 
the  employer,  the  action  is  defeated.**  Or,  in  the  usual  phraseology 
of  the  opinions,  the  statute  does  not  change  the  rule  that)  an  employee 
assumes  the  risk  of  defective  appliances  where  he  continues  in  employ- 
ment with  knowledge  of  the  defects,  even .  if  they  are  known  to  the 
master.**  In  many  jurisdictions  statutes  have  been  passed  declaring 
illegal  and  void  all  contracts  made  by  employers  or  certain  classes 
of  employers  with  their  employees,  whereby  the  employer  is  exempted 
from  liability  to  the  servant  arising  out  of  negligence.** 

278.  Fellow  Servant  Doctrine. — The  English  employers'  liability 
act  was  not  accepted  very  generally  by  the  legislatures  of  the  Ameri- 
can states ;  *•  but  instead  there  has  been  a  general  adoption  of  the 
type  of  statute  commonly  termed  the  "fellow  servant  act.'*  *'  These 
laws  as  a  rule  have  been  made  applicable  to  certain  classes  of  employ- 
ers only,*®  notably  railroads;  *•  and  the  extent  to  which  they  have 
supers^ed  the  common  law  doctrine  varies  considerably  in  the  difi'er- 
eut  jurisdictions.    Many  of  the  enactments  merely  codify  and  declare 

9.  Notes:  41  L,R.A.  143;  33  L.R.A.  N.  E.  262,  63  L.R.A.  460;  Hisle  v. 
(N.S.)   1218.  Kansas  Citv  Southern  R.  Co.,  91  Kan. 

10.  Ryalls  v.  Mechanics'  Mills,  150  572,  138  Pac.  610,  Ann.  Cas.  1915C 
Mass.  190,  22  N.  E.  766,  6  L.R.A.  107;  Steffenacm  t.  Chicago,  etc.,  R. 
667 ;  Coley  v.  North  Carolina  R.  Co.,  Co.,  45  Minn.  355,  47  N.  W.  1068,  11 
128  N.  C.  534,  39  S.  E.  43,  129  N.  C,  L.R.A.  271;  Shohoney  v.  Quincy,  etc., 
407,  40  S.  E.  195,  57  L.R.A.  817.  R,  Co.,  231  Mo.  131,  132  S.  W.  1059, 

11.  Birminp^ham  Ry.,  etc.,  Co.  v.  Ann.  Cas.  1912A  1143;  McConnell  v. 
Allen,  99  Ala.  359, 13  So.  8,  20  L.R.A.  Morse  Iron  Works,  etc.,  Co.,  187  N. 
457;  Wilev  v.  Solvay  Procas  Co.,  215  Y.  341,  80  N.  E.  190,  10  Ann.  Cas. 
N.  Y.  584,  109  N.  E.  606,  Ann.  Cas.  205,  10  JL.R.A.(N.S.)   419> 

1917A  314.  Notes:   41   L.R.A.  143;   33  L.R.A. 

12.  Birmingham    Ry.,    etc.,    Co.    v.    (N.S.)  1219. 

Allen,  99  Ala.  359, 13  So.  8,  20  L.R.A.  See  supra,  pir.  233. 

457.  Id.  Brown  v.  Paeiflo  Coast  Coal  Co., 

Note:  57  L.R.A.  837.  241  U.  S.  571,  36  S.  Ct.  701,  60  U. 

13.  Note :  41  L.R.A.  143.    See  supra,  S.  (L.  ed.).1177. 

par.  135-141.  19.  Indianapolis   Union   R.    Co.  v. 

14.  Birmingham  Rv.,  etc.,  Co.  v.  Houlihan,  157  Ind.  494,  60  N.  E.  943, 
Allen,  99  Ala.  359, 13*So.  8,  20  L.R.A.  54  L.R.A.  787;  Thacker  v.  Chicago, 
457.  etc.,  R.   Co.,  159  Ind.  82,  64  N.  E. 

16.  Note:    Ann.   Cas.  1912A   1153.  605,  59  L.R.A.  792;  Hisle  v.  Kansas 

See  supra,  par.  67.  City  Southern  R.  Co.,  91  Kan.  572, 

16.  See  supra,  par.  276.  138  Pac.  610,  Ajin.  Cas.  1915C  107; 

17.  Brown  v.  Pacific  Coast  Coal  Co.,  Steffenson  v.  Chicago,  etc.,  R.  Co.,  45 
241  U.  S.  571,  36  S.  Ct.  701  60  U.  Minn.  355,  47  N.  W.  1068,  11  L.R.A. 
S.    (L.  ed.)   1177;  Southern  Indiana  271.    See  supra,  par.  234,  235. 

R.  Co.  V.  Harrell,  161  Ind.  689,  68 
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the  limitations  engrafted  upon  the  doctrine  by  the  more  progressive 
courts*^ — particularly  the  limitation  described  as  the  superior  serv- 
ant rule.*  The  English  employers'  liability  act  and  the  state 
statutes  copied  therefrom  *  give  a  right  of  action  to  an  employee, 
being  himself  in  the  exercise  of  due  care,  who  is  injured  by  "any 
defect  in  the  condition  of  the  ways,  works,  or  machinery  connected 
with  or  used  in  the  business  of  the  employer,"  which  arose  from  the 
negligence  of  the  employer  or  of  any  person  in  his  service  who  is 
intrusted  'with  the  duty  of  seeing  that  the  w^ays,  works,  or  machinery 
were  in  proper  condition.*  This  provision,  it  has  been  held,  "so 
far  changes  the  common  law  as  to  give  a  right  of  action  to  a  serv- 
ant who  is  injured  by  a  defect  in  the  machine,  tool,  or  appliance 
itself  which  is  furnished  for  his  use,  although  such  defect  arose  from 
the  negligence  of  a  fellow  servant  whose  duty  it  was  to  see  that  the 
machine,  tool,  or  appliance  was  in  proper  condition.  But  it  does 
not  give  a  right  of  action  against  the  employer  for  the  negligence 
of  a  fellow  servant  in  handling  or  using  a  machine,  tool,  or  appli- 
ance which  is  itself  in  a  proper  condition."  And,  accordingly,  it  has 
been  held  that  an  employee  cannot  recover  of  his  employer  for  inju- 
ries resulting  from  the  fall  of  a  hanging  stage  used  as  a  support 
for  painting  the  outside  of  a  house,  which  fall  was  occasioned  by 
the  stage  being  insecurely  fastened  through  the  negligence  of  a 
fellow  serv-ant,  where  it  does  not  appear  that  such  servant  was  par- 
ticularly intrusted  with  the  duty  of  seeing  that  either  end  was  securely 
fastened.*  A  statute  making  the  master  liable  for  injuries  received 
by  an  employee  while  obeying  the  order  or  direction  of  a  vice  prin- 
cipal has  been  held  not  to  apply  to  orders  which  are  as  broad  as 
the  whole  service,  so  that  at  the  time  of  the  injury  the  person 
injured  was  governing  himself  according  to  his  own  judgment  as 
to  what  was  proper.'  It  has  been  held  that  a  person  employed  as 
a  plumber,  who  has  no  power  to  hire  or  discharge  his  helper,  is  a 
fellow  sei'vant  of  the  helper,  and  is  not  a  superintendent  within  the 
meaning  of  the  provision  of  a  statute  making  an  employer  liable  for 
the  negligence  of  any  pei^son  in  his  service  "whose  sole  or  principal 
duty  is  that  of  superintendence,  or  in  the  absence  of  such  superin- 

20.  See  supra,  par.  198-226.  Ann.  Cas.  205,  10  L.R.A.{N.S.)  419. 

1.  Brown  v.  Pacific  Coast  Coal  Co.,  As  to  the  superior  servant  rule  g^en- 

241  U.  S.  571,  36  S.  Ct.  701,  60  U.  S.  erally,  see  supra,  par.  214-222. 
(L.  ed.)  1177;  Indianapolis  Union  R.       2.  See  supra,  par.  276. 
Co.  V.  Houlihan,  157  Ind.  494,  60  N.       3.  Ashlev  v.  Hart,  147  Mass.  573, 

E.   943,   54   L.R.A.   787;    Thacker  v.  18  N.  E.  416,  1  L.R.A.  355. 
Chicago,  etc.,  R,  Co.,  159  Ind.  82,  64       4.  Ashley  v.  Hart,  147  Mass.  573, 

N.  E.  605,  59  L.R.A.  792;  Southern  18  N.  E.  416,  1  L.R.A.  355. 
Indiana  R.   Co.  v.  Harrell,  161  Ind.       5.  Southern  Indiana  R.  Co.  v.  Har- 

689,   68  N.   E.   262,   63  L.R.A.   460;  rell,  161  Ind.  689,  68  N.  E.  262,  63 

MeConnell  v.  Morse  Iron  Works,  etc.,  L.R.A.  460. 
Co.,  187  N.  Y.  341,  80  N.  E.  190,  10 
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tendent,  of  any  person  acting  as  superintendent  with  the  authority 
or  consent  of  such  employer,"  notwithstanding  the  fact  that  it  is  the 
helper's  duty  to  obey  the  plumber's  directions  with  reference  to  cer- 
tain matters  connected  with  the  work.* 

Federal  Statutes 

279.  In  General. — The  first  federal  employers'  liability  act  was 
passed  in  1906,  while  the  second  was  passed  in  1908,  shortly  after 
the  first  had  been  declared  unconstitutional  in  its  application  to 
commerce  between  the  states.'  The  statute  was  materially  amended 
in  1910,  by  elaborating  section  6  and  by  adding  section  9.  These 
sections  now  read  as  follows:  "Sec.  6.  That  no  action  shall  be  main- 
tained under  this  act  unless  commenced  within  two  years  from  the  day 
the  cause  of  action  accrued.  Under  this  act  an  action  may  be  brought 
in  a  circuit  courV  of  the  United  States,  in  the  district  of  the  residence  of 
the  defendant,  or  in  which  the  cause  of  action  arose,  or  in  which 
the  defendant  shall  be  doing  business  at  the  time  of  commencing 
such  action.  .  The  jurisdiction  of  the  courts  of  the  United  States 
under  this  act  shall  be  concurrent  with  that  of  the  courts  of  the 
several  states,  and  no  case  arising  under  this  act  and  brought  in 
any  state  court  of  competent  jurisdiction  shall  be  removed  to  any 
court  of  the  United  States.  .  .  ."  '*Sec.  9.  That  any  right  of 
action  given  by  this  act  to  a  person  suffering  injury  shall  survive 
to  his  or  her  personal  representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee,  and  if  none,  then 
of  such  employee's  parents;  and  if  none,  then  of  the  next  of  kin 
dependent  upon  such  employee;  but  in  such  cases  there  shall  be 
only  one  recovery  for  the  same  injury."  ®  The  name  which  has  been 
generally  applied  to  the  act  is  unfortunate  in  one  particular.  The 
term  '^employers'  liability  act"  has  been,  by  practically  unanimous 
consent,  applied  to  the  English  act  of  1880  and  the  various  statutes 
modeled  thereafter.  The  federal  act  bears  no  resemblance  whatever 
'  to  the  English  act  of  1880,  except  so  far  as  it  provides  that  the 
master  is  liable  for  defects  in  various  appliances,  etc.,  which  is  a 
mere  codification  of  the  common  law.  The  statute  does,  however, 
resemble  the  statutes  of  various  states  the  principal  purpose  of  which 
is  to  abrogate  in  whole  or  in  part  the  fellow  sen^ant  rule  in  the  case 
of  railroads  and  in  some  cases  certaiu  other  designated  employers. 
The  better  title  for  the  act,  or  rather  one  which  might  lead  to  less 
confusion,  would  be  the  '^federal  fellow  servant  act."  • 

6.  McConnell  v.  Morse  Iron  Works,       7.  Note:  47  L.R.A.(N.S.)  38. 
etc.,  Co.,  187  N.  Y.  341,  80  N.  E.  190,       8.  Note:  47  L.R.A.(N.S.)  39. 
10   Ann.   Cas.   206,  10   L.R.A.(N.S.)       9.  Note:  47  L.R.A.(N.S.)  38. 

419. 
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280.  Purpose  and  General  Effect. — ^Briefljr  stated,  the  effect  of  the 

act  in  cases  to  which  it  is  applicable,  is  to  abolish  the  defense  embod- 
ied in  the  so-called  f ellow-sen^ant  doctrine ;  **  to  abolish  the  defense 
of  contributory  negligence  in  all  cases  where  the  injury  waa  con- 
tributed to  by  the  violation  by  the  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees;  **  and  in  all  other  cases  to  estab- 
lish the  doctrine  of  comparative  negligence,  so  that  tha  icomtributory 
negligence  of  the  emplovee  will  not  bar  a  recovery,  but  merely  dimin- 
ish the  damages  recoverable ;  ^  to  abrogate  the  defense  of  assumption 
of  risk  in  all  casee  where  the  injury  was  c<Hitributed  to  by  the  vio- 
lation by  the  common  carrier  of  any  statute  enacted  for  the  safety 
of  employees;  **  and  to  prevent  the  common  carrier  from  exempting 
itself  from  liability  under  the  act  by  contract,  rule,  regulatioii,  or 
other  device*.*'* 

281.  Negligence  of  Employer  as  Basis  of  Liability. — Under  the 
act,  the  mere  happening  of  the  accident  will  not  wiarrant  a  recovery ; 
there  must  be  negligence  on  the  part  of  the  railroad  company  or  on 
the  part  of  some  employee.**  And  so  it  is  held  that  'an  instruction 
is  erroneous  which  makes  the  railroad  company  liable  for  defects, 
if  such  defects  are  not  attributable  to  the  negligence  of  the  company 
or  its  servants.**  In  determining  what  constitutes  negligence  on 
the  part  of  the  railroad  company,  the  courts  are  guided  by  the  gen- 
eral rules  of  the  common  law  *'  as  modified  by  the  statutes  prescribing 
safety  appliances  and  other  precautionary  measures.*®  It  has  been 
held  to  be  actionable  negligence  for  a  company,  through  its  employees, 
to  conduct  its  switching  operations  upon  a  private  switch  obstructed 
in  such  a  manner  as  to  endanger  the  lives  of  brakemen  upon  its 
cars.** 

10.  Notes:  47  L.E.A.(N.S.)  46;  15.  San  Antonio,  etc.,  B.  Co.  v. 
L.R.A.1915C  49.    See  infra,  par.  286.  Wagner,  241  U.  S.  476,  36  S.  Ct.  626, 

11.  La  Mere  v.  Railway  Transfer  60  U.  S.  (L.  ed.)  1110;  Fish  v.  Chi- 
Cc,  125  Minn.  159,  145  N.  W.  1068,  cago,  etc.,  R.  Co.,  263  Mo.  106,  172 
Ann.  Cas.  1915C  667.  S.    W.    340,   Ann.    Cas.   1916B    147; 

Notes:  47  L.R.A.(N.S.)  46;  L.R.A.  Hobbs  v.  Great  Northern  R.  Co.,  80 

1915C  49.  Wash.  678,  142  Pac  20,  LJEt.A.1915D 

See  infra,  par.  282.  503. 

12.  Notes:  47  L.R.A,(N.S.)  46;  Notes:  47  L.R.A.(N.S.)  50;  L.R.A. 
L.R.A.1915C  49.     See  infra,  par.  284.  1915C  54. 

13.  Baugham  v.  New  York,  etc.,  R.  16.  Seaboard  Air  Line  R.  Co.  ▼. 
Co.,  241  U.  S.  237,  36  8.  Ct.  592,  60  Horton,  233  U.  S.  492,  34  S.  Ct.  635, 
U.  S.   (L.  ed.)   977.  58   U.  S.    (L.   ed.)    1062,  Ann.   Caa- 

Notes:  47  L.R.A. (N.S.)  46;  L.R.A.  1915B  475,  L.R.A.1915C  1  and  note, 

1915C  49.  17.  See  supra,  par.  104-112. 

See  infra,  par.  285.  18.  See  supra,  par.  110. 

14.  Notes:  47  L.R.A.(N.S.)  46;  19.  Kanawha,  etc.,  R.  Co.  v.  K^ra^ 
L.R.A.1915C  49.  239  U.  S.  576,  86  S.  Ct.  174,  60  U.  ^ 

See  infra,  par.  287.  (L.  ed.)  448. 
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282.  Nagligenoe  of  Em^ojee  as  Defease;  Safety  Appliance  Act.—' 

By  the  express  provisions  of  the  federal  act,  contributory  negligence 
is  declared  to  be  no  defense  to  the  employee's  action  for  injuries.*^ 
In  the  phraseology  of  the  statute,  "the  fact  that  the  employee  may 
have  been  guilty  of  contributory  negligence  shall  not  bar  a  recovery, 
but  the  damages  shall  be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligenee  attributable  to  i3udi  employee.  .  .  ."  ^ 
In  view  of  the  fundamentals  of  negligence*  and  contributory  neg- 
ligence,* the  statute  would  seem  to  authorize  a  recovery  in  all  cases, 
without  exception.  The  supreme  court,  however,  does  not  hesitate 
to  deny  a  recovery,*  where  it  appears  that  th^  employee  with  supe- 
rior knowledge  of  the  peril  failed  to  take  action  that  would  have 
preserved  his  safety.*  In  some  of  the  opinions  the  cQurt  reasons 
that  the  employer  was  not  guilty  of  negligence ;  •  but  the  phraseology 
shows  that  the  ground  of  decision  is  the  same  as  in  other  cases  of 
contributory  negligence.'  "He  knew  the  danger  of  the  situation" 
and  failed  to  act,  as  the  court  put  it  in  a  recent  case.®  According 
to  some  of  the  cases,  it  is  not  permissible  to  grant  a  nonsuit  or 
directed  verdict  on  the  ground  of  contributory  negligence.®  But 
recently  the  supreme  court  has  ruled  to  the  contrary.^^    The  fed- 

20.  Chicago,  etc.,  R.  Co.  v.  McCor-  241  U.  S.  333,  36  S.  Ct.  568,  60  U.  S. 

mick,  200  Fed.  375,  118  C.  C.  A.  527,  (L.  ed.)  1030. 

47  L.R.A.(N.S.)  18.  It  is  no  defense  that  the  negligence 

Notes:  47  ]L.R.A«(N.S.)  61;  L^BJL  of  the  servaxit  is  equal  to  or  exceeds 

1915C  65.  that  of  the  master.     The  master  is 

See  supra,  par.  280.  exonerated    only   when    the    servant's 

1.  Noriolk,  etc.,  R.  Co.  v:  Earnest,  act  is  the  sole  cause  of  the  injury — 
229  U.  S.  114,  33  S.  Ct.  654,  57  U.  S.  when  the  master's  act  is  no  part  o£ 
(L.  ed.)  1096,  Ann.  Cas.  1914C  172;  the  causation. 

Kansas  City  Southern  R.  Co.  v.  Jones,  Notes:  Ann.  Cas.  1914C  176;  Ann. 

241  U.  S.  181,  36  S.  Ct.  513,  60  U.  S.  Cas.  1914D  387. 

(L.  ed.)  943.    See  infra,  par.  284.  7.  Reese  v.  Philadelphia,  etc.,  R.  Co., 

2.  See  Neoligbstoe.  And  see  supra,  239  U.  S.  463,  36  S.  Ct.  134,  60  U.  S. 
par.  62.  (L.  ed.)  384  (deeensed  wa9  ^^capable,'* 

3.  See  Nbgligencb.  And  see  supra,  "experienced,"  and  "acquainted  with 
par.  136-141.  the  general  conditions") ;  Great  North- 

4.  Southern  R.  Co.  v.  Gray,  241  U.  em  R.  Co.  v.  Wiles,  240  U.  S.  444,  36 
S.  333,  36  S.  Ct.  658,  60  U.  S.  (L.  ed.)  S.  Ct.  406,  60  U.  S.  (L.  ed.)  732. 
1030.  8.  Great  Northern  R.  Co.  v.  Wiles, 

Note:  Ann.  Gas.  1914C  176.  240  U.  8.  444,  36  S,  Ct.  406,  60  U.  S. 

5.  Reese  v.  Philadelphia,  etc.,  R.  Co.,    (L.  ed.)  732. 

239  U.  S.  463,  36  8.  Ct  134,  60  U.  S.  9.  Chicago,  etc.,  R.  Co.  v.  McCor- 

(L.  ed.)  384;  Great  Northern  R.  Ca  mick,  200  Fed.  375,  118  C.  C.  A.  527, 

V.  Wiles,  240  U.  8.  444,  36  S.Ct.  406,  47  L.R.A.(N.S.)  18;  Pogarty  v.  North- 

60  U.  8.   (L.  ed.)   732;  SoutJiern  R.  em  Pac.  R.  Co.,  74  Wash.  397,  138 

Co.  V.  Gray,  241  U;  S.  333,  36  S.  Ct.  Pac.  609,  L.R:A*1916C  800. 

558,  60  U.  S.  (L.  ed.)  1030.  Note:  47  L.R.A.(N.S.)   61. 

6.  Reese  v.  Philadelphia,  etc.,  R.  Co.,  10.  Southern  R.  Co.  v.  Gray,  241 
239  U.  S.  463,  36  S.  Ct.  134,. 60  U.  S.  U.  Si  383,  36  S.  Ct.  558,  60  U.  S. 
(L.  ed.)  384;  Southern  R.  Co.  v.  Gray,  (L.  ed.)  1030.                      .     . 
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eral  safety  appliance  act,  which  provides  that  the  eniployeeg  of  a 
common  carrier  do  not  assume  the  risk  occasioned  by  its  use  of 
cars  not  equipped  in  the  manner  required  by  the  act,  has  been  con* 
strued  as  recognizing  a  distinction  between  a<%umed  risk  and  contribu- 
tory negligence  and  it  is  held  that  while  the  act  abolishes  the  first 
named  defense  it  leaves  the  latter  in  full  force.^* 

283.  Contributory  Negligence  as  Defense  to  Violation  of  Statute. — 
While  by  the  third  section  of  the  *  federal  act  the  carrier  is  per- 
mitted to  defend  on  the  ground  of  contributory  negligence,  the 
damages  being  diminished  in  the  proportion  which  the  plaintiti's 
negligence  bears  to  the  combined  negligence  of  himself  and  the 
company,**  nevertheless  under  the  terms  of  a  proviso  to  that  section 
contributory  negligence  on  the  part  of  the  employee  does  not  operate 
even  to  diminish  the  recovery  where  the  injury  has  been  occasioned 
in  part  by  the  failure  of  the  carrier  to  comply  with  the  exactions 
of  an  act  of  Congress  enacted  to  promote  the  safety  of  employees. 
In  that  contingency  the  statute  abolishes  the  defense  of  contributory 
negligence  not  only  as  a  bar  to  recovery  but  for  all  purposes.  The 
proviso  declares  that  "no  such  employee  who  may  be  injured  or  killed 
shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any 
case  where  the  violation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees  contributed  to  the  injury  or 
death  of  such  employee/'  **  Accordingly,  it  is  held  that  an  employee 
of  a  common  carrier  engaged  in  interstate  commerce  and  injured  by 
reason  of  a  violation  by  the  carrier  of  the  safety  appliance  act 
is  not  barred  from  rec'overy  by  contributory  negligence,  but  is  sub- 
ject to  diminution  of  damages  by  reason  thereof.**  The  employers' 
liability  act  employs  the  phrase  "any  statute,"  thereby  leaving  it 
questionable  whether  state  statutes  were  contemplated  by  Congress. 
The  supreme  court  has  decided,  however,  that  only  federal  statutes 
are  proof  against  the  defense  of  contributory  negligence.** 

284.  Diminution  of  Damages  by  Proof  of  Contributory  Negligence. — 
While  the  federal   employers'   liability   act  provides,   as   has  been 

11.  Popplar  V.  Minneapolis,  etc.,  R.  58  U.  S.  (L.  ed.)  838;  San  Antonio, 
Co.,  121  Minn.  413,  141  N.  W.  798,  etc.,  R.  Co.  v.  Wagner,  241  U.  S.  476, 
Ann.  Cas.  1914D  383  and  note.  36  S.  Ct.  626,  60  U.  S.  (L.  ed.)  1110; 

12.  See  supra,  par.  282.  Thombro  v.  Eomsas  City,  etc.,  R.  Co., 
IS.  Grand   Trunk  Western   R.   Co.    91  Kan.  684,  139  Pac.  410,  Ann.  Cas. 

V.  Lindsay,  233  U.  S.  42,  34  S.  Ct.  1915D  314;  Popplar  v.  Minneapolis, 

581,  58  U.  S.  (L.  ed.),838,  Ann.  Cas.  etc.,  R.  Co.,  121  Minn.  413, 141  N.  W. 

1914C  168.  798,  Ann.  Cas.  1914D  383  and  note. 
Notes:  Ann.  Cas.  1914C  176;  Ann.       15.  Seaboard  Air  Line  Ry.  v.  Hor- 

Cas.  1914D  386.  ton,  233  U.  S.  492,  34  S.  Ct.  635,  58 

See  supra,  par.  130.  U.  S.  (L.  ed.)  1062,  Ann.  Cas.  1915B 

14.  Grand  Trunk  Western  R.  Co.  v.  475,  L.R.A.1915C  1. 

Lindsay,  233  U.  S.  42,  34  8.  Ct.  581, 
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Doted,**  that  contributory  negligence  shall  not  bar  a  recovery  by 
employees  of  interstate  railroads,*'  it  permits  the  railroad  company 
to  prove  contributory  negligence  in  diminution  of  damages,*®  unless 
the  company  has  been  guilty  of  a  breach  of  statutory  duty,  in  which 
case,  according  to  the  express  terms  of  the  act,  it  eannot  rely  upon 
contributory  negligence  for  any  purpose.**  It  thus  appears  that 
the  federal  act  estaUishes  the  old  doctrine  of  comparative  negli- 
gence.*® Contributory  negligence  is  still  a  factor  in  every  case,*  but 
it  has  the  effect  only  to  diminish  the  amount  of  recovery.*  Under 
the  statute  it  is  not  a  question  of  majority  of  negligence,  but  rather 
one  of  proportion ;  and  the  damages  are  to  be  diminished  in  propor- 
tion to  the  amount  of  negligence  attributed  to  the  negligent  employee 
as  compared  with  the  combined  negligence  of  him  and  the  employer.^ 
Or,  as  has  been  said  by  the  supreme  court,  the  damages  recoverable 
bear  '^the.same  relation  to  the  full  amount  as  the  negligence  attribute 
able  to  the  carrier  bears  to  the  entire  negligence  attributable  to 
both."  *  While  the  existence  of  contributory  negligence  as  well  as 
the  extent  to  which  the  damages  should  be  reduced  by  reason  thereof 
is  for  the  jury,*  it  has  been  held  that  proper  effect  is  not  given 
to  the  statute,  where  an  instruction  leaves  to  the  jury  the  matter 
of  diminishing  the  damages  without  naming  any  standard  fo  which 
their  action  shall  conform  other  than  their  own  conception  of  what 
is  reasonable.*     It  seems  that  only  such  negligence  as  proximately 

16.  See  wipra,  par.  280.  20.  Note:    L.R.A.1915C    66.      See 

17.  See  supra,  par.  7.  Negligence. 

18.  Norfolk,  etc.,  R.  Co.  v.  Earnest,       1.  Note:L.R.A.  1915C  66. 

229  U.  S.  114,  33  S.  Ct.  654,  57  U.  S.  2.  Notes:    L.R.A.1915C    66;    Ann. 

(L.  ed.)  1096,  Ann.  Cas.  1914C  172;  Cas.  1914D  387. 

Seaboard    Air   Line    Ry.    v.    Horton,  8.  Norfolk,  etc.,  R.  Co.  v.  Earnest, 

233  U.  S.  492,  34  S.  Ct.  635,  58  U.  S.  229  U.  S.  114,  33  S.  Ct.  654,  57  U.  S. 

(L.  ed.)  1062,  Ann.  Cas.  1915B  475,  (L.  ed.)   1096,  Ann.  Cas.  1914C  172 

L.R. A.1915C  1 ;  Grand  Trunk  Western  and  note. 

R.  Co.  V.  Lindsay,  233  U.  S.  42,  34  Note:  L.R.A.1915C  66. 

S.  Ct.  581,  58  U.  S.  (L.  ed.)  838,  Ann.  4.  Norfolk,  etc.,  R.  Co.  v.  Earnest, 

Cas.  1914C  168;  Norfolk  Southern  R.  229  U.  S.  114,  33  S.  Ct.  654,  57  U.  S. 

Co.  V.  Ferebes,  238  U.  S.  269,  35  S.  (L.  ed.)  1096,  Ann.  Cas.  1914C  172; 

Ct.  781,  59  U.  S.  (L.  ed.)  1303;  Kan-  Seaboard  Air  Line  Ry   J    TUghnian, 


^^w  ^'}^'t  ^'l  /^fi  ^  «-i  ^'  Fograrty  v.  Northern  Pac.  R.  Co., 

Note:  47  L.R.A.(N.S.)  6L  74  ^^sh.  397,  133  Pac.  609,  L.R.A. 

19.  Seaboard  Air  Line  Ry.  v.  Hort-  1916C  800 

on,  233  U.  S.  492,  34  S.  Ct.  635,  58  Notes:  47  L.R.A.(N.S.)  61;  L.R.A. 

U.  S.  (L.  ed.)  1062.  1915C  69;  Ann.  Cas.  1914D  387. 

Notes:   47  L.R.A.(N.S.)    62;   Ann.  6.  Seaboard  Air  Line  Ry.  v.  Tilgh- 

Cas.  1914C  176.  man,  237  U.  S.  499,  35  S.  Ct.  653,  59 

See  supra,  par.  283.  U.  S.  (L.  ed.)  1069. 
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contributas  to  the  injury  is  to  be  considered,  although  the  accident 
happened  in  a  state  under  the  rules  of  which  any  negligence  of  the 
person  injured  which  even  remotely  contributes  to  the  accident  is 
taken  into  account.' 

285.  Assumption  of  Risk. — ^While  the  earlier  authorities  left  the 
point  in  some  doubt,®  it  is  now  established  by  the  supreme  court, 
that  in  an  action  brought  under  the  federal  employers'  liability 
act,  the  common  law  defense  of  assumption  of  risk  is  open  to  the 
defendant  •  except  where  it  is  shown  that  the  company  violated  a 
federal  statute  passed  for  the  protection  of  the  employee.*®  The 
fourth  section  of  the  act  provides  that  in  any  action  brought  by  an 
employee  he  ''shall  not  be  held  to  have  assumed  the  risks  of  his 
employment  in  any  case  where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  employees  contributed  to 
the  injury  or  death  of  such  employee."  Wherefore  it  is  clear,  says 
the  supreme  court,  "that  the  assumption  of  risk  as  a  defense  is  abol- 
ished only  where  the  negligence  of  the  carrier  is  in  violation  of  some 
statute  enacted  for  the  safety  of  employees.  In  other  cases,  there- 
fore, it  is  retained."  **  The  federal  safety  appliance  act,  which 
provides  .that  the  employees  of  a  common  carrier  do  not  assume  the 
risk  occasioned  by  its  use  of  cars  not  equipped  in  the  manner  required 
by  the  act,  has  been  construed  as  recognizing  the  distinction  between 
iissumed  risk  and  contributory  negligence  and  it  is  held  that  while 

7.  Notes:  47  L.E.A.(N'.S.)  61;  Ann.    New  York,  etc,  R.  Co.  v.  Vizari,  210 
Cas.  1914C  176.  Fed.  118,  126  C.  C.  A.  632,  L.R.A. 

8.  Philadelphia,  etc.,  !R,  Co.  v.  Tuck-   1915C  9. 

or,  35  App.  Cas.  (D.  C.)  123,  L.R.A.  Notes:  47  L.R.A.(N.S.)  63;  L.R.A. 

1915C  39.  1915C  69;  L.R.A.1915C  70. 

Note:  47  L.R.A.  62.  As  to   the   doctrine   of  assumption 

9.  Seaboard  Air  Line  Ry.  v.  Moore,  of  risk  generally,  see  supra,  par.  164- 
228  U.  S.  433,  33  S.  Ct.  580,  57  U.  S.  192. 

(L.  ed.)  907;  Seaboard  Air  Line  Ry.  10.  Southern  R.  Co:  v.  Crockett,  234 

V.  Horton,  233  U.  S.  492,  34  S.  Ct.  U.  S.  725,  34  S.  Ct.  897,  58  U.  S.  (L. 

635,  58   U.   S.    (L.   ed.)    1062,   Ann.  ed.)   1564;  Seaboard  Air  Line  Ry.  v. 

Cas.    1915B    475    and    note,    L.R.A.  Horton,  239  U.  S.  595,  36  S.  Ct.  180, 

1915C  1;  Southern  ft.  Co.  v.  Crockett,  60  U.  S.  (L.  ed.)  458;  Jacobs  v.  Soutb- 

234  U.  S.  725,  34  S.  Ct.  897,  58  U.  S.  em  R.  Co.,  241  U.  S.  229,  36  S.  Ct. 

(L.  ed.)  1564;  Kanawha,  etc.,  R.  Co.  588,  60  U.  S.  (L.  ed.)  970;  Thombro 

V.  Kerse,  239  U.  S.  576,  36  S.  Ct.  174,  v.  Kansas  City,  etc.,  R.  Co,,  91  Kan. 

60  U.  S.  (L.  ed.)  448;  Seaboard  Air  684,  139  Pac.  410,  Ann.  Cas.  1915D 

Line  Ry.  v.  Horton,  239  U.  S.  595,  36  314. 

S.  Ct.  180,  60  U.   S.   (L.  ed.)   458;  Note:  L.R.A.1915C  69. 

Jacobs  V.  Southern  R.  Co.,  241  U.  S.  See  supra,  par.  280. 

229,  36  S.  Ct.  588,  60  U.  S.  (L.  ed.)  11.  Jacobs  v.  Southern  R.  Co.,  241 

970;  Baughan  v.  New  York,  etc.,  R.  U.  S.  229,  36  S.  Ct.  588,  60  U.  S.  (L. 

(^o.,  241  U.  S.  237,  36  S.  Ct.  592,  60  ed.)  970.    And  see  Seaboard  Air  Line 

U.  S.  (L.  ed.)  977;  Chesapeake,  etc.,  Ry.  v.  Horton,  239  U.  S.  596,  36  S. 

R.  Co.  V.  De  Atlev,  241  U.  S.  310,  36  Ct.  180,  60  U.  S.  (L.  ed.)  458. 
S.  Ct.  564,  60  V.  S.   (L.  ed.)  1016; 
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the  act  abolishes  the  first  named  defezise  it  leaves  the  latter  in  full 
force.** 

286*  Fellow  Servant  Doctrine. — The  federal  employers'  liability 
act,  by  making  the  carrier  liable  for  an  employee's  injury  "resulting 
in  whole  or  in  part  from  the  negligence  of  any  of  the  officers,  agents, 
or  employees"  of  the  carrier,  abrogated  the  common  law  rule  known 
as  the  fellow  servant  doctrine  by  placing  the  negligence  of  a  coem- 
ployee  upon  the  same  basis  as  the  negligence  of  the  employer.^'  It 
has  been  held  thfi^t  a  recovery  under  the  act  is  supported  by  evidence 
upon  which  it  could  be  found  that  a  fellow  servant  was  negligent, 
and  that  thereby,  the  injury  complained  of  resulted,  although  the 
injured  employee  may  himself  have  participated  in  the  act  which 
caused  the  injury.**  It  would  seem  from  the  wwding  of  the  stat- 
ute that  Congress  contemplated  the  complete .  abolit^n  of  the  doc- 
trine in  question,  but  recent  authority  asserts  that,  in  saving  the 
defense  of  assumption  of  risk  in  cases  other  than  those  where  the 
violation  by  the  carrier  of  a  statute  enacted  for  the  safety  of  employ- 
ees may  contribute  to  the  injury  or  death  of  an  employee,**  the  act 
placed  a  c6employee's  negligence,  where  it  is  the  ground  of  the 
action,  in  the  same  relation  as  the  employer's  own  negligence  would 
stand  to  the  question  whether  a  plaintiff  is  to  be  deemed  to  have 
assumed  the  risk.** 

287.  Contracts  for  Exemption  from  Liability;  Relief  Depart- 
ments.— The  fifth  section  of  the  federal  employers'  liability  act  pro- 
vides as  follows:  "Any  contract,  rule,  regulation,  or  device  whatso- 
ever, the  purpose  or  intent  of  which  shall  be  to  enable  any  common 
carrier  to  exempt  itself  from  any  liability  created  by  this  act,  shall 
to  that  extent  be  void :  Provided,  That  in  any  action  brought  against 
any  such  common  carrier  under  or  by  virtue  of  any  of  the  provisions 
of  this  act,  such  common  carrier  may  set  off  therein  any  sum  it  has 
contributed  or  paid  to  any  insurance,  relief  benefit,  or  indemnity 
that  may  have  been  paid  to  the  injured  employee  or  the  person 
entitled  thereto  on  account  of  the  injury  or  death  for  which  said 
action  was  brought."  *^     By  force  of  this  section,  recovery  under 

12.  Popplar  V.  Minneapolis,  etc.,  R.  See  supra,  par.  233-235. 

Co.,  121  Minn.  413,  141  N.  W.  798,  14.  Illinois  Cent.  R.  Co.  v.  Skaggs, 

Ann.  Cas.  1914D  383  and  note;  La  240  U.  S.  66,  36  S.  Ct.  249,  60  U.  S. 

Mere   v.   Railway   Transfer   Co.,   125  (L.  ed.)  528. 

Minn.  159,  145  N.  W.  1068,  Ann.  Cas.  15.  See  supra,  par.  285. 

1915C  667.  16.  Chesapeake,  etc.,  R.  Co.  v.  De 

18.  Illinois  Cent.  R,  Co.  v.  Skaggs,  Atley,  241  U.  S,  310,  36  S.  Ct.  564, 

240  U.  S.  66,  36  S.  Ct.  249,  60  U.  S.  ,60  U.  S.  (L.  ed.)  1016. 

(L.    ed.)    528;    Chesapeake,    etc.,    R.  17.  Philadelphia,    etc.,    R.    Co.    v. 

Co.  V.  De  Atley,  241  U.  S,  310,  36  S.  Schubert,  224  U.  S.  603,  32  S.  Ct.  589, 

Ct.  564,  60  U.  S.  (L.  ed.)  1016.  56. U.  S.   (L.  ed.)   911;  Robinson  v. 

Notes:  47  L.R.A.(N.S.)  60;  L.R.A.  Baltimore,  etc.,  R.  Co^  237  U.  S.  84, 

1915C  65.  35  S.  Ct.  491,  59  U.  S.  (U  ed.)  849; 
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the  statute  is  not  barred  by  an  acceptance  of  the  benefits  of  a  relief 
department.^®  Where  the  employee  in  contracting  with  the  relief 
department  stipulates  that  the  acceptance  of  benefits  shall  operate 
as  a  release,  such  stipulation  is  void  as  against  any  liability  created 
by  the  statute.**  And  where  the  beneficiary  in  accepting  the  benefits 
of  a  relief  dej)artment  executes  a  release  to  the  carrier,  as  required 
by  the  initial  contract,  such  release  is  without  any  additional  con- 
sideration and  is  of  no  effect.**  But  it  is  error  to  charge  that  the 
defendant  company  should  not  be  credited  upon  the  judgment  secured 
by  the  plaintifl'  with  the  amount  which  the  employing  company  had 
])aid  the  plaintiff  out  of  its  relief  department;  such  error,  however, 
may  be  cured  by  remittitur.* 

XVI.  Validity  and  Interpretation 

Validity 

288.  State  Statutes. — Some  of  the  earlier  opinions  disclose  a 
decided  animosity  toward  legislative  enactments  that  purported  to 
abolish  common  law  doctrines  governing  the  righ ta  of  injured  em- 
ployees,* and  occasionally  the  acts  extending  the  rights  of  workers 
have  been  held  invalid  and  of  no  effect  whatever.*  Judicial  opinion 
has  changed,  however,  in  quite  recent  years,  aad  the  tendency  at 
the  present  time  is  to  uphold  all  laws  of  this  character.*  As  was 
said  by  the  New  York  court,  speaking  of  the  re-enacted  workmen's 
compensation  act:  '*This  subject  should  be  viewed  in  the  light  of 
modern  conditions,  not  those  under  which  the  common  law  doctrines 
were  developed.    With  the  change  in  industrial  conditions,  an  opin- 

Wagner  v.  Chicago,  etc.,  R.  Co.,  265  Note:  L.R.A.i915C  53. 

111.   245,   106   N.   E.   809,   Ann.   Cas.  2.  See  infra,  par.  290. 

1916A  778  and  note.  3.  Ives  v.  South  Buffalo  R.  Co.,  201 

Notds:  47  L.R.A.(N.S.)  50;  L.R.A.  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas. 

1915C  53.  1912B  156,  34  L.R.A.(N.S.)  162. 

As  to  contracts  exempting  employers  4.  Vindicator  ConsoL  Gold  Min.  Co. 

from  liability  generally,  see  supra,  par.  v.  Firstbrook,  36  Colo.  498,  86  Pac. 

67,  68.  313,   10    Ann.    Cas.    1108   and   note; 

18.  Wagner  v.  Chicago,  etc.,  R.  Co.,  Pittsburgh,  etc.,  R.  Co.  v.  Montgomery, 
265  111.  245,  106  N.  E.  809,  Ann.  Cas.  152  Ind.  1,  49  N.  E.  582,  71  A.  S.  R. 
1916A  778  arid  note.  301,     69     L.R.A.    875;     Indianapolis 

Notes:  47  L.R.A.(N.S.)  50;  L.R.A.  Union  R.  Co.  v.  Houlihan,  157  Ind. 

1915C  53.  494,  60  N.   E.   943,  54  L.R. A.   787 ; 

19.  Philadelphia,  etc.,  R.  Co.  v.  Dirken  v.  Great  Northern  Paper  Co., 
Schubert,  224  U.  S.  603,  32  S.  Ct.  589,  110  Afe.  374,  86  Atl.  320,  Ann.  Cas. 
56  U.  S.  (L.  ed.)  911.  1914D  396  and  note;  Callahan  v.  St. 

Note:  Ann.  Cas.  1916A  783.  Louis  Merchants'  Bridge  Terminal  R 

20.  Note:  Ann.  Cas.  1916A  783.  Co.,  170  Mo.  473,  71  S.  W.  208,  94 
•  1.  Wagner  v.  Chicago,  etc.,  R.  Co.,  A.  S.  R.  746,  60  L.R.A.  249;  Swoboda 
265  III.  245,  106  N.  E.  809,  Ann.  Cas.  v.  Union  Pac.  R.  Co.,  87  Neb.  200,  127 
1916 A  778.  N.  W.  215,  138  A.  S.  R.  483;  Jensen 
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ion  has  gradually  developed  which  almost  universally  favors  a  more 
just  and  economical  system  of  providing  compensation  for  accidental 
injuries  to  employees  as  a  substitute  for  wasteful  and  protracted 
damage  suits,  usually  unjust  in  their  results  either  to  the  employer 
or  the  employee,  and  sometimes  to  both.  Surely  it  is  competent 
for  the  state,  in  the  promotion  of  the  general  welfare,  to  require  both 
employer  and  employee  to  yield  something  toward  the  establishment 
of  a  principle  and  plan  of  compensation  for  their  mutual  protection 
and  advantage/' '  And  so  the  courts  explain  that  laws  looking  to 
an  improvement  of  the  condition  of  laborers  do  not  deny  due  process 
of  law  •  or  the  equal  protection  of  the  laws,'  or  fall  within  the  pro- 
hibitions against  class  legislation  *  and  laws  impairing  the  obligation 
of  contracts*  The  fact  that  certain  employments  or  employers  are 
exempted  from  the  operation  of  the  statute  is  held  not  to  render  it 
invalid.^*  In  accordance  with  these  views  the  courts  have  "sustained 
the  acts  abolishing  the  fellow  servant  doctrine,**  as  well  as  the  pro- 

T.  Southern  Pac.  Co.,  215  N.  Y.  514,  208,  94  A,  S.  R.  746,  60  L.R.A.  249; 

109  N.  B.  600,  Ann.  Cas.  1916B  276,  Kreps  v.  Brady,  37  Okla.  754, 133  Pac. 

L.R.A.1916A  403.  216,  47  L.R.A.(N.S.)  106. 

Notes:    32    L,R.A.(N.S.)    958;    19  Note:  10  Ann.  Cas.  1113. 

Ann.  Cas.  196;  Ann.  Cas.  1916B  1286.  8.  Chicago,  etc.,  R.  Co.  v.  Westby, 

See      Workmen's      Compensation  178  Fed.  619,  102  C.  C.  A.  65,  47 

Acts.  L.R.A.(N.S.)     97;     Kentucky     State 

5.  Jensen  v.  Sonthem  Pac.  Co.,  216  Journal  Co.  v.  Workmen's  Compen- 
N.  Y.  514,  109  N.  E.  600,  Ann.  Cas.  sation  Board,  161  Ky.  562,  170  S.  W. 
1916B  276,  L.R.A.1916A  403.  See  437,  1166,  Ann.  Cas.  1916B  1273  and 
Workmen's  Compensation  Acts.  note,  L.R.A.1916A  389. 

6.  Vindicator  Consol.  Gold  Min.  Co.  Notes:  32  L.R.A.(N.S.)  958;  19 
V.  Firstbrook,  36  Colo.  498,  86  Pac.  Ann.  Cas.  197. 

313,    10   Ann.    Cas.   1108   and   note;  9.  Washing^ton    v.    Atlantic    Coast 

Florida  East  Coast  R.  Co.  v.  Lassiter,  Line  R.  Co.,  136  Ga.  638,  71  S.  E. 

58  Fla.  234,  60  So.  428,  19  Ann.  Cas.  1066,  38  L.R.A.(N.S.)  867. 

192  and  note;  Washington  v.  Atlantic  10.  Peirce  v.  Van  Dusen,  78  Fed. 

Coast  Line  R.   Co.,  136  Ga.  638,  71  693,  47  U.  S.  App;  339,  24  C.  C.  A. 

S.    E.    1066,    38    L.R.A.(N.S.)    867;  280,  69  L.R.A.  705;  Vandalia  R.  Co. 

Kentucky  State  Jonmal  Co.  v.  Work-  y.  Stillwell,  181  Ind.  267,  104  N.  E. 

men's  Compensation  Board,  161  Ky.  289,  Ann.  Cas.  1916D  258;  Dirken  v. 

5^  170  S.  W.  437,  1166,  Ann.  Cas.  Great  Northern  Paper  Co.,  110  Me. 

191GB    1273   and   note,   LJIA.1916A  374,  86  AtL  320,  Ann.  Cas.  1914D  396 

389 ;  Jensen  v.  Sonthem  Pac.  Co.,  215  and  note. 

N.  Y.  514,  109  N.  E.  600,  Ann.  Cas.  Note:  Ann.  Cas.  1916B  1286. 

1916B  276,  L.R.A.1916A  403.  11.  Chicago,  etc.,  R.  Co.  v.  Hackett, 

7.  Florida  East  Coast  R.  Co.  ▼.  228  U.  S.  569,  33  S.  Ct  581,  57  U.  S. 
Lassiter,  58  Fla.  234,  60  So.  428,  19  (L.  ed.)  966;  Peirce  ▼.  Van  Dusen,  78 
Ann.  Cas.  192  and  note;  Kentucky  Fed.  6&3,  47  U.  S.  App.  339,  24  C. 
State  Journal  Co.  v.  Workmen's  Com-  C.  A,  280,  69  L.R.A.  705 ;  Chicago, 
pensation  Board,  161  Ky.  562,  170  S.  etc.,  R.  Co.  v.  Westby,  178  Fed.  619, 
W.  437,  1166,  Ann.  Cas.  1916B  1273  102  CCA.  65,  47  L.R-A,(N.S.)  97; 
and  note,  L.R.A.1916A  389;  Callahan  Vindicator  Consol.  Gold  Min.  Co.  v.. 
V.  St.  Louis  Merchants'  Bridge  Ter-  Firstbrook,  36  Colo.  496,  86  Pac.  213, 
minal  R.  Co.,  170  Mo.  473,  71  S.  W.  10  Ann.  Cas.  1108  and  note;  Florida 
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visions  restricting  or  abrogating  the  connnon  law  defenses  of  con- 
tributory negligence  **  and  assumption  of  risk.**  And  statutes  pro- 
hibiting contracts  exempting  the  employer  from  liability  for  negli- 
gence have  almost  uniformly  been  held  to  be  valid.^* 

289.  Federal  Enactments. — The  attempt  of  Congress  by  the  em- 
ployers' liability  act  of  1906  to  regulate  the  liability  of  intei-state 
carriers  to  their  employees  was  held  to  be  invalid,  as  "being  addressed 
to  all  common  carriers  engaged  in  interstate  commei:ce,  and  imposing 
a  liability  upon  them  in  favor  of  any  of  their  employees,  without 
qualification  or.  resUiction  as  to  the  business  in  which  the  carriers 
or  their  employees  may  be  engaged  at  the  time  of  the  injury,  of 
necessity  [it]  includes  subjects  wholly  outside  of  the  power  of  Con- 
gress to  regulate  commerce,"  The  justices  who  tool^  this  position 
rejected  the  contention  "that  because  the  statute  says  carriers  engaged 
in  commerce  between  the  states,  etc.,  therefore  the  act  should  be  inter- 
preted as  being  exclusively  applicable  to  the  interstate  commerce 
business,  and  none  other  of  such  carriers,  and  that  the  words  *any 
employee/  as  found  in  the  statute,  should  be  held  to  mean  any  em- 
ployee when  such  employee  is  engaged  only  in  interstate  commerce." 
It  was  obser\^ed  that  the  acceptance  of  the  contention  would  necessi- 
tate "writing  into  tlie  statute  words  of  limitation  and  restriction  not 
found  in  it,"  and  that,  if  the  statute  were  modified  in  this  manner, 
the  result  would  be  to  restrict  its  operation  with  reject  to  the  Dis- 
trict of  Columbia  and  the  territories.  It  was  also  held  that  the  sub- 
jects in  regard  to  which  Congress  was  competent  to  legislate  were 
so  blended  in  the  act  with  subjects  to  which  its  constitutional  powers 
did  not  extend,  that  they  could  not  be  separated.  Consequently 
the  whole  act  must  be  pronounced  invalid.**  Close  upon  this  pro- 
nunciation Congress  in  1908  re-enacted  the  law  with  a  view  to  cur- 
East  Coast  R.  Co.  V.  Lassiter,  58  Fla.  Stillwell,  181  Ind.  267,  104  N.  E.  289, 
234,  50  So.  428,  19  Ann.  Cas.  192  Ann.  Cas.  191GD  258.  See  Work- 
and  note;  Pittsburgh,  etc.,  B.  Co.  v.  men?s  Compbksation  Acts. 
Montgomery,  152  Ind.  1,  49  N.  E.  See  supra,  par.  134. 
582,  71  A.  S.  R.  301,  69  L.R.A.  876;  13.  Vandalia  R.  Co.  v.  Stillwell,  181 
Dirken  v.  Great  Northern  Paper  Co.,  Ind.  267,  104  N.  E.  289,  Ann.  Cas. 
110  Me.  374,  86  Atl.  320,  Ann.  Cas.  1916D  258.  See  supra,  par.  171. 
1914D  396  and  note;  Callahan  v.  St.  14.  Wasliington  v.  Atlantic  Coast 
Louis  Merchants'  Bridge  Terminal  R.  Line  R.  Co.,  136  Ga.  638,  71  S.  E. 
Co.,  170  Mo.  473,  71  S.  W.  208,  94  1060,  38  L.R.A.(N.S.)  867  and  note; 
A.  S.  R.  746,  60  L.R.A.  249 ;  Swoboda  Shohoney  v.  Quinoy,  etc.,  R,  Co.,  231 
V.  Union  Pac.  R.  Co.,  87  Neb.  200, 127  Mo.  131,  132  S,  W.  1059,  Ann.  Cas. 
N.  W.  215,  138  A.  S.  R.  483 ;  Kreps  1912A  1143  and  not«.  See  supra,  par. 
V.  Brady,  37  Okla.  764,  133  Pac.  216,    67. 

47  L.R.A.(N.S.)  106.  See  supra,  par.  15.  Employers'  Liability  Cases,  207 
233.  U.   S.  463,  28  S.  Ct.  141,  52  U.  S. 

12.  Chicago,  etc.,  R.  Co.  v.  Westby,  (L.  ed.)  297.  And  see  Washington, 
]78  Fed.  619,  102  C.  C.  A.  66,  47  etc.,  R.  Co.  v.  Downey,  236  U.  S.  190, 
L.R.A.(N.S.)  97;  Vandalia  R.  Co.  v.    35  S.  Ct.  406,  59  U.S.  (L.  ed.)  533. 
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ing  the  vices  discovered  by  the  court  in  the  previous  enactment. 
And  in  its  re-enacted  form  the  supreme  court  has  placed  upon  the 
statute  the  stamp  of  its  approval,**  saying  that  ''Congress,  in  the 
exertion  of  its  power  over  interstate  commeixie,  may  regulate  the 
relations  of  common  carriers  by  railroad  and  their  employees,  while 
both  are  engaged  in  such  commerce,  subject  always  to  the  limita- 
tions prescribed  in  the  CSonstitution,  and  to  the  qualification  that  the 
particulars  in  which  those  relations  are  regulated  must  have  a  real 
or  substantial  connection  with  the  interstate  commerce  in  which  the 
carriers  and  their  employees  are  engaged."  The  court  also  sustained 
the  act  against  the  contention  that  Congress  had  exceeded  its  power 
by  prescribing  the  particular  regulations  embodied  in  the  act.  The 
principal  points  advanced  in  support  of  this  contention  were:  First. 
That  the  abrogation  of  the  fellow  servant  rule,  the  extension  of  the 
caxrier's  liabilitv  to  cases  of  death  and  the  restriction  of  the  defenses 
of  contributory  negligence  and  assumption  of  risk  have  no  tendency 
to  promote  the  safety  of  the  employee  or  to  advance  the  commerce 
in  which  they  are  engaged.  Second.  That  the  liability  imposed  for 
injuries  sustained  by  one  employee  through  the  negligence  of  another, 
although  confined  to  instances  where  the  injured  employee  is  engaged 
in  interstate  commerce,  is  not  confined  to  instances  where  both  em 
ployees  are  so  engaged.  Third.  That  the  act  offends  against  the  5th 
Amendment  to  the  Constitution  (a)  by  unwarraiitably  interfering 
with  the  liberty  of  contract,  and  (b)  by  arbitrarily  placing  all  em- 
ployers engaged  in  interstate  commerce  in  a  disfavored  class  and  all 
their  employees  engaged  in  such  commerce  in  a  favored  class.*^  The 
supreme  court  also  has  held  that  Congress  had  power  to  prevent  the 
acceptance  of  benefits  under  a  contract  of  membership  in  a  railway 
relief  department  from  operating  as  a  bar  to  the  recovery  of  damages 
for  the  injury  or  death  of  an  employee,  and  by  avoiding  any  agreement 
to  that  effect.*^  Nor  is  the  provision  of  the  statute  forbidding  the 
removal  of  causes  arising  under  the  act  to  be  deemed  unconstitutional, 
since  the  right  of  removal  is  purely  statutory.** 

Inter  pre  tatix>n 

290.  Judicial  Attitude  Generally. — The  attitude  of  the  courts,  as 
disclosed  by  the  earlier  opinions,  was  toward  narrow  interpretations 

16.  In  re  Second  Employers'  lia-    169,  56  U.  S.  (L.  ed.)  327,  38  L.R.A. 
bilitv  Cases,  223  U.  S.  1,  32  S.  Ct.    (N.S.)  44. 

169,^56  U.  S.  (L.  ed.)  327,  38  L.R.A.  18.  Philadelphia,    etc.,    R.     Co.    v. 

(N.S.)    44.      Contra,    Hoxie    v.    New  Schubert,  224  U.   S.   603,  32   S.   Ct. 

York,  etc.,  R.  Co.,  82  Conn.  352,  73  689,  66  U.  S.  (L.  ed.)  911. 

Atl.  754,  17  Ann.  Cas.  324.  19.  Teel  v.  Chesapeake,  etc.,  R.  Co., 

Note:  17  Ann.  Cas.  331.  204  Fed.  918,  123  C.  C.  A.  2*10,  47 

17.  In   re   Second  Employers'  Lia-  L.R.A.(N.S.)  21. 

bility  Cases,  223  U.  S.  1,  32  S.  Ct.       Note:  47  L.R.A.(N.S.)  44. 
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of  the  statut<38  extending  liability  of  employers  for  injuries  sustained 
by  their  employees.*®  But  recent  decisions  show  a  decided  tendency 
to  give  full  value  to  legislative  opinion  in  respect  of  these  matters.* 
In  some  cases  the  courts  have  said,  without  resen^e,  that  the  acts 
are  remedial  and  should  be  liberally  construed,  while  other  courts, 
asserting  that  the  statutes  are  both  remedial  and  in  derogation  of 
the  common  law,  say  that  they  are  to  be  strictly  construed,  but 
that  the  court  in  so  doing  must  keep  in  mind  the  purpose  of  the 
acts  and  the  evils  against  which  they  were  aimed.*  Of  the  federal 
employers'  liability  act  of  1908*  it  has  been  said:  "While  it  is 
remedial  in  the  sense  that  it  affects  the  remedy  in  accident  cases, 
it  is  not  of  the  nature  of  those  remedial  statutes  which  have  received 
a  liberal  and  expansive  application  at  the  hands  of  the  courts,  such 
as  statutes  intended  to  remedy  a  mischief,  to  promote  public  justice, 
to  correct  innocent  mistakes,  to  cure  irregularities  in  judicial  pro- 
ceedings, or  to  give  effect  to  the  acts  and  contracts  of  individuals 
according  to  the  intent  thereof."  *  According  to  some  of  the  earlier 
interpretations,  a  statute  abrogating  the  fellow  servant  doctrine  as 
to  all  employees  of  railroad  companies,  regardless  of  their  employ- 
ment, would  be  unconstitutional.  Hence  statutes  that  are  broad 
enough  in  their  terms  to  include  all  employees,  whether  engaged  in 
the  operation  of  the  road  or  not,  have  been  judicially  limited  to  such 
employees  as  are  engaged  in  the  dangerous  work  of  railroading,  and 
as  thus  limited  will  be  held  to  be  constitutional.*  In  the  opinion  of 
some  courts,  however,  it  is  not  essential  that  the  injury  should  have 
been  inflicted  by  rea*«<on  of  the  negligence  of  a  fellow  servant  while 
actually  engaged  in  running  a  car,  but  that  the  injured  employee  may 
recover  if  injured  by  the  negligence  of  a  fellow  servant  Avhile  they  were 
engaged  in  doing  any  work  for  the  railroad  which  was  directly 
necessary  for  the  operation  of  the  railroad.* 

20.  Thacker  v.  Chicago,  etc.,  B.  Co.,  point  bv  Pittsburgh,  etc.,  R.   Co.  v. 

159  Ind.  82,  64  N.  E.  605,  59  L.R.A.  Moore,  152  Ind.  345,  53  N.   E.  290, 

792;  Ashley  v.  Hart,  147  Mass.  573,  44  L.R.A.  638;  McFarland  v.  Oregon 

18  N.  E.  416,  1  L.R.A.  355;  Dunn  v.  Klectric  R.  Co.,  70  Ore.  27,  138  Pac. 

Boston,  etc.,  R.  Co.,  189  Mass.  62,  75  458,  Ann.  Cas.  1916B  527. 

N.  E.  75,  109  A.  S.  R.  601;  Oimmins  2.  Note;  47  L.R.A. (N.S.)   45. 

V.  Booth,  202  Mass.  17,  88  N.  E.  449,  3.  See  supra,  par.  279  et  seq. 

132  A.  S.  R.  468;  Murphy  v.  O^Neil,  4.  Winfree  v.  Northern  Pac.  R.  Co., 

204  Mass.  42,  90  N.  E.  406,  26  L.R.A.  173   Fed.    65,   97    C.    C.   A.   392,   44 

(N.S.)   146.  L.R.A.(N.S.)  84L 

1.  Chicago,  etc.,  R.  Co.  v.  Hackett,  5.  Beleal  v.  Northern  Pac.  R.  Co., 

228  U.  S.  559,  33  S.  Ct.  581,  57  U.  S.  15  N.  D.  318,  108  N.  W.  33,  11  Ann. 

(L.  ed.)  966;  Peirce  v.  Van  Dusen,  78  Cas.  921  and  note. 

Fed.  693,  47  U.  S.  App.  339,  24  C.  Note;  10  Ann.  Cas.  1114. 

C.  A.  280,  69  L.R.A.  705 ;  Pittsburgh,  .See  supra,  par.  234,  235. 

etc.,  R.  Co.  V.  Montgomery,  152  Ind.  6.  Notes:    10    Ann.    Cas.    1115;   11 

1,  49  N.  E.  582,  71  A.  S.  R.  301,  69  Ann.  Cas.  927-929. 
L.R.A.     875,    overruled     on     another 
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291.  Retroactive  Operation. — ^It  has  been  held  that  the  federal 
employers'  liability  acts  do  not  apply  to  accidents  occurring  before 
their  pai?sage.  And  the  amendment  of  1910,  in  reference  to  the 
jurisdiction  of  the  court  of  the  United  States,  does  not  confer  jurisdic- 
tion on  them  in  pending  suits.  The  amendment  of  1910,  provid- 
ing for  the  survival  of  the  right  of  action  of  the  injured  person,  is 
not  retroactive.  So  it  has  been  held  that  the  rule  of  comparative 
negligence  established  by  the  act  of  1906  created  a  new  right  and 
a  new  obligation;  this  being  so,  to  construe  the  statute  to  apply  to 
injuries  which  occurred  before  its  passage  would  render  the  statute 
unconstitutional.  The  provision  in  the  employers'  liability  act  of 
1908  extending  the  time  within  which  actions  may  be  brought  to 
two  years  is  not  retroactive.  But  it  has  been  held  that  the  provision 
of  the  act  that  any  contract,  etc.,  the  purpose  or  intent  of  which 
shall  be  to  enable  the  carrier  to  exempt  itself  from  liability  created 
by  the  act,  shall  be  void,  applies  to  existing  contracts  as  well  as 
future  contracts.  And  it  has  been  held  that  the  statute  denying 
the  right  to  remove  causes  from  state  to  federal  courts  may  be  made 
to  apply  to  rights  of  action  which  have  already  arisen — though  there 
is  dissent  on  this  point. ^ 

Persons  Entitled  to  Benefits  of  Federal  Statute 

292.  Beneficiaries  in  General. — ^Primarily,  the  federal  employers' 
liability  act  gives  a  right  of  action  to  an  employee  injured  while 
engaged  in  interstate  commerce,  and  if  the  injury  is  not  fatal,  then 
no  person  other  than  the  injured  employee  has  any  right  of  action.** 
In  addition,  however,  to  the  action  arising  in  favor  of  the  employee, 
the  statute  in  case  of  death  gives  an  independent  right  of  action  to 
certain  prescribed  beneficiaries.*  In  the  language  of  the  statute,  the 
carrier  is  made  liable,  "in  case  of  the  death  of  such  employee,  to  his 
or  her  personal  representative,  for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employee,  and  if  none,  then  of 
such  employee's  parents,  and  if  none,  then  of  the  next  of  kin  de- 
pendent upon  such  employee."  ^^     Notwithstanding  the  simplicity 

7.  Winfree  v.  Nortbem  Pac.  R.  Co.,  R.  Co.,  236  U.  S.  389,  35  S.  Ct.  127, 
227  U.  S.  296,  33  S.  Ct.  273,  57  U.  S.  69  U.  S.  (L.  ed.)  283;  Dooley  v. 
(L.  ed.)  518;  Winfree  v.  Northern  Seaboard  Air  Line  R.  Co.,  163  N.  C. 
Pac.  R.  Co.,  173  Fed.  65,  97  C.  C.  A.  454,  79  S.  E.  970,  L.R.A.1916E  185 
392,  44  L.R.A.(N.S.)    841   and  note,  and  note. 

Note:  47  L.R.A.(N.S.)  45.  Notes:  47  L.R.A.(N.S.)  64;  L.R.A. 

8.  Note:47L.R.A.(N.S.)  64;  L.R.A.    1915C  72. 

1915 C  72.  As  to  the  amount  of  compensation 

9.  Michigan  Cent.  R.  Co.  v.  Vree-  recoverable,  see  infra,  par.  324-326. 
land,  227  U.  S.  59,  33  S.  Ct.  192,  57  10.  American  R.  Co.  v.  Birch,  224 
U.  S.  (L.  ed.)  417,  Ann.  Cas.  1914C  U.  S.  547,  32  S.  Ct.  603,  56  U.  S. 
176;  McGovern  v.  Philadelphia,  etc.,  (L.  ed.)  879. 
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of  this  language,  considerable  controversy  has  arisen  as  to  who  are 
within  the  meaning  of  the  terms  employed.*^  If  there  are  no 
representatives  of  any  of  the  classes  of  beneficiaries  mentioned  in 
the  statute,  there  is  no  cause  of  action.**  And  so  it  is  held  that  a 
complaint  is  insufficient  to  state  a  cause  of  action  under  the  federal 
employers*  liability  act,  for  the  death  of  an  employee,  if  it  faiJs 
to  show  that  decedent  left  surviving  him  any  one  of  the  beneficiaries 
named  in  that  act,  in  whose  behalf  a  recovery  can  be  had.*'  It  is 
to  be  specially  noted  that  the  existence  of  one  class  of  beneficiaries 
excludes  the  lower  classes.  So,  a  dep^ident  mother  has  no  cause  of 
action  for  the  death  of  a  son  if  he  leaves  a  wife  or  child  sur\'iving. 
And  where  the  deceased  employee  leaves  a  widow  and  a  sister,  the 
action  is  properly  brought  by  the  personal  representative  for  the 
widow  alone.'* 

293.  Who  Are  *Tf  ext  of  Kin**  and  "Dependent.**— The  statute  con- 
tains no  definition  of  who  are  to  constitute  tho  next  of  kin  to  whom 
a  right  of  recovery  is  granted.  But  as  speaking  generally  under 
our  dual  sj^stem  of  government  the  persons  who  are  next  of  kin  arc 
determined  by  the  legislation  of  the  various  states  to  whose  authority 
that  subject  is  normally  committed,  it  would  seem  to  be  clear  that 
the  absence  of  a  definition  in  the  act  of  Congress  plainly  indicates 
the  purpose  of  Congress  to  leave  the  determination  of  that  question 
to  the  state  law.**»  According  to  the  constructions  placed  upon  the 
act  by  the  courts,  it  seems  that  the  action  may  be  maintained  in 
behalf  of  widow  or  husband  or  children  or  parents,  upon  proof  of 
a  reasonable  expectation  of  pecuniary  benefit;  and  that  there  must 
be  proof  of  dependency  only  when  the  action  seeks  a  recovery  in 
behalf  of  the  next  of  kin.**  And  so  it  has  been  held  that  depend- 
ence by  a  father  on  his  adult  son  need  not  be  shown,  it  being  suffi- 
cient if  there  was  a  reasonable  expectation  of  pecuniary  benefit  from 
the  continued  life  of  the  son,  although  prospective.^'     According 

11.  Seaboard  Air  Line  Ry.  v.  Ken-  16.  Taylor  v.  Taylor,  232  U.  S.  363, 
nay,  240  U.  S.  489,  36  S.  Ct.  458,  60  34  S.  Ct.  350,  58  U.  S.  (L.  ed.)  638; 
U.  S.   (L.  ed.)   762.  Seaboard  Air  line  Ry.  v.  Kenney,  240 

Notes:  47  L.R.A.(N.S.)  64-67,  73;  t.   S.  489,  36  S.  Ct.  458,  60  U.  S. 

L.R.A.1915C  72-74.  (L.  ed.)  762. 

A  nonresident  ahen  may  maintais       16.  Seaboard  Air  Line   B.    Co.   v. 

the   statutory    action.      McGovem    v.  Koennecke,  239  U.  S.  352,  36  S.  Ct 

Philadelphia,  etc.,  R.  Co.,  235  U.  S.  126,  60  U.   S.   (L.  ed.)   324;  Illinois 

389,  35  8.  Ct.  127,  50  U.  S.  (L.  ed.)  Cent*  R.  Co.  v.  Doherty,  153  Ky.  363, 

283.  155  S.  W.  1119,  47  L.R.A.(N.S.)  31; 

12.  Notes:  47  L.RJL.{N.S.)  65;  Dooley  v.  Seaboard  Air  Line  R>  Co., 
L.R.A.1915C  72.  163  N.  C.  454,  79  S.  E.  970,  L.R.A. 

13.  Illinois  Cent.  R.  Co.  v.  Doherty,  1916E  185. 

153  Ky.  363, 155  S.  W.  1119,  47  L.R.A.       17.  Dooley  v.  Seaboard  Air  line  R. 
(N.S.)  3L  Co.,  163   N.   C.  454,   79   S.   E.   970, 

14.  Note:  47  L.R.A.(N.S.)  65.  L.R.A.1916E   185;   Carolina,   etc.,  B- 
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to  some  of  tiie  decisions  a  deserted  wife  and  child  cannot  recover 
damages  for  the  death  of  the  husband  and  father  unless  they  can 
show  that  they  have  suffered  pecuniary  loss  from  the  death  apart 
from  any  presumption  of  legal  duty  arising  from  the  relationship.** 
But  the  abandonment  by  a  man  of  his  family  is  held  not  to  defeat 
a  recovery  by  them  for  his  death,  if  his  legal  liability  still  remained, 
and  earning  power  and  capacity  on  his  part  existed  so  that,  had 
lie  lived,  the  legal  right  to  pecuniary  assistance  might  have  been 
enforced  as  a  thing  real  and  measurable.**  Nothing  in  the  state 
statute  for  the  distribution  of  personal  property  can  defeat  the  right 
of  the  childless  widow  of  an  employee  to  the  entire  net  proceeds 
of  a  judgment  for  the  damages  resulting  from  her  husband's  death 
i-ecovered  by  her  as  administratrix.^ 

294.  Legal  Capacity  Essential  to  Maintenance  of  Action. — ^In  case 
of  the  death  of  the  injured  employee,  the  cause  of  action  is  purely 
statutory,  ajod  the  provisions  of  the  statute  giving  a  cause  of  action 
to  the  personal  representative  must  be  closely  followed,*  The  term 
''pei-sonal  representative''  means  an  executor  or  administrator.  The 
widow  cannot  maintain  a  cause  of  action  in  her  own  name,  even 
if  it  is  for  the  benefit  of  herself  and  as  next  friend  of  her  minor 
children ;  or  in  her  own  behalf  and  on  behalf  of  the  minor  children 
and  parents  of  the  deceased.  So,  an  action  brought  by  a  widow  and 
her  son  must  be  dismissed.  Nor  has  the  next  of  kin  any  right  to 
bring  an  action  under  the  statute,  even  if  there  is  no  personal  rep- 
resentative; and  the  sole  beneficiary,  except  he  is  also  the  personal 
representative,  cannot  maintain  an  action.*  The  objection  that  the 
action  was  brought  by  the  widow  in  her  own  name,  instead  of  as  the 
personal  representative  of  the  deceased,  may  be  brought  to  the  appel- 
late court's  attention  by  exception,  and  is  not  waived  on  account  of 

Co.  V.  Shewalter,  128  Tenn.  363,  161  Coronas,  230  Fed.  646,  144  C.  0,  A. 

S.   W.   1136,   Ann.   Cas.   1915C   605,  599,  L.R.A.1916E  1095. 

L.R.A.1916C  964.  Note:  Ann.  Cas.  1917A  1271. 

18.  Gulf,  etc.,  R.  Co.  v.  McGinnis,  2.  American  R.   Co.  v.  Birch,  224 

228  U.  S.  173,  33  S.  Ct  426,  57  U.  S.  U.  S.  547,  32  S.  Ct.  603,  56  IT.  S. 
(L.  ed.)  785;  Fogarty  v.  Northern  Pac.  (L.  ed.)  879;  Missouri,  etc.,  R.  Co.  v. 
R.  Co.,  74  Wash.  397,  133  Pac.  609,  Wulf,  226  U.  S.  570,  33  S.  Ct.  135, 
L.R.A.1916C  800.    See  infra,  par.  325.  57  U.  S.  (L.  ed.)  355,  Ann.  Cas.  1914B 

19.  Fogairty  v.  Northern  Pac.  R.  Co.,  134  and  note;  Winfree  v.  Northern 
85  Wash.  90,  147  Pac.  652,  L.RA.  Pac.  R.  Co.,  227  U.  S.  296,  33  S.  Ct. 
1916C  803  and  note.  273,  57  U.  S.  (L.  ed.)  518;  St.  Louis, 

20.  Taylor  v.  Taylor,  232  tJ.  S.  363,  etc.,  R.  Co.  v.  Scale,  229  U.  S.  156, 
34  S.  Ct.  350,  58  U.  S.  (L.  ed.)  638.  33  S.  Ct.  651,  57  U.  S.  (L.  ed.)  1120, 

1.  St.  Louis,  etc.,  R.  Co.  v.  Scale,  Ann.    Cas.    1914C    156;    Winfree    v. 

229  U.  S.  156,  33  S.  Ct.  651,  57  U.  S.  Northern  Pac.  R.  Co.,  173  Fed.  65,  97 
(L.  ed.)  1129,  Ann.  Cas.  1014C  156;  C.  C.  A.  392,  44  L.R.A.(N.S.)  84L 
Pecos,  etc.,  R.  Co.  v.  Rosenbloom,  240  Notes:  47  L.R.A.(N.S.)  73;  L.R.A. 
U.   S.  439,  36  S.  Ct.  390,  60  U.   S.  1915C  76. 

(L.   ed.)    730;   American    R.    Co.   v. 
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failure  of  an  objection  in  limine.  The  defendant  does  not  waive 
its  right  to  insist  upon  the  defense  that  the  action  was  brought  by 
the  widow  for  herself,  and  not  by  the  personal  representative  of  the 
deceased,  by  first  answering  to  the  merits,  and  then  setting  up  the 
defense  as  to  parties  by  amendment.'  Where,  however,  suit  is  brought 
by  the  beneficiary  as  such,  it  has  been  held  that  judgment  for  the 
defendant  will  not  be  rendered,  but  the  case  will  be  rcmaxided  to 
the  trial  court,  and  the  latter  may  permit  the  petition  to  be  amended 
by  substitution  of  the  personal  representative  as  plaintiff.* 

295.  Sttrvival  of  Employee's  Right  of  Actioa. — Prior  to  the  enact- 
ment of  section  nine  of  the  federal  employers'  liability  act,  which  was 
added  by  the  amendment  of  1910,*  the  courts  were  of  the  opinion 
that,  inasmuch  as  the  statute  in  its  essentials  follows  the  first  Eng- 
lish law  on  the  subject,  that  of  9  and  10  Victoria,  known  as  Lord 
Campbeirs  act,  it  must  be  construed  as  that  act  has  been  construed, 
not  as  a  mere  continuance  of  the  right  of  the  injured  employee  in 
favor  of  his  estate,  but  as  granting  a  new  and  independent  cause 
of  action  for  the  benefit  of  the  dependent  relatives  named  in  the 
statute,  and  that  the  damages  recoverable  should  be  lii^ited  to  the 
financial  loss  sustained  by  their  being  deprived  of  a  reasonable  expecta- 
tion of  pecuniary  benefit  by  the  wrongful  death.*  The  right  of  action 
created  in  behalf  of  the  employee  was  held  to  be  completely  extin- 
guished by  his  death.'  But  by  the  amendment  referred  to  the  cause 
of  action  given  to  the  injured  employee  is  made  to  sur\-ive  to  his 
or  her  personal  representative  for  the  benefit  of  the  widow  or  husband 
and  children  of  such  injured  employee,  or  to  his  parents,  or  to  the 
next  of  kin  dependent  upon  him.  The  beneficiai'ies  of  this  cause 
of  action  are  the  same  as  those  under  the  cause  of  action  given  for 
the  death  of  the  employee  in  the  original  act,  and  this  action  must 
be  brought  or  carried  on  by  the  same  person,  namely,  the  personal 
representative.  So,  also,  no  such  cause  of  action  survives  unless 
there  are  such  beneficiaries  in  existence.*  It  has  been  determined^ 
also,  that  there  is  no  survival  of  the  action  where  death  is  instanta- 
neous.* 

3.  Note:  47  L.R.A.(N.S.)   73.  662,   L.R.A.1916C   803.     Asia  dam- 

4.  Missouri,   etc.,   R.   Co.   v.   Wulf,    ages   recoverable  •  under   the   act,   see 
226  U.  S.  570,  33  S.  Ct.  135,  57  U.  S.    infra,  par.  324-326. 

(L.  ed.)    355,  Ann.  Cas.  1914B  134.  7.  Michigan  Cent.  R.  Co.  v.  Vree- 

Note:   L.R.A.1915C   83.  land,  227  U.  S.  50,  33  S.  Ct.  192,  57 

See  infra,  par.  320,  321.  U.  S.  (L.  ed.)  417,  Ann.  Cas.  19140 

5.  See  supra,  par.  279.  176;  Garrett  v.  L#ouisville,  etc.,  R.  Co.^ 

6.  Garrett  v.  Louisville,  etc.,  R.  Co.,  235  U.  S.  308,  35  S.  Ct.  32,  59  U.S. 
235  U.  S.  308,  35  S.  Ct.  32,  69  U.  S.  (L.  ed.)  242. 

(L.    ed.)    242;    Fogarty   v.    Northern        8.  Note:  47  L.R.A.(N.S.)    67. 
Pac.  R.  Co.,  85  Wash.  90,  147  Pac.        9.  Carolina,    etc.,    R.    Co.    v.    She- 
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Effect  of  Statutes  on  Oth^r  Remedies 

296.  Common  Law  Actions. — The  state  statutes  enlarging  the 
rights  of  injured  employees*^  have  uniformly  been  held  not  to 
deprive  such  employees  of  any  rights  of  action  that  they  may  have 
by  virtue  of  the  common  law.*^  And  so  it  is  held  that  a  failure 
to  give  the  notice  of  injury  **  required  by  the  employers*  liability 
acts,  properly  so  called,**  will  not  prevent  an  injured  servant  from 
maintaining  an  action  in  accordance  with  common  law  doctrines.** 
Although  within  the  words  of  the  act,  if  the  case  is  one  in  which 
the  common  law  gives  an  injured  employee  a  remedy  against  his 
employer,  he  may  still  sue  under  the  same  conditions  and  recover 
damages  to  the  same  extent  as  if  the  statute  had  not  been  passed.** 
Nor  can  a  servant  injured  by  the  negligent  act  of  another  servant 
acting  for  the  common  master  within  the  scope  of  his  employment 
be  denied  the  right  of  recovery  in  an  action  under  the  statute  on 
the  gi'ound  that  he  was  not  engaged  in  a  common  employment  with 
the  delinquent  without  conceding  to  him  the  right  to  recover  under 
the  common  law  as  a  stranger,  for  he  must  have  a  place  in  one  cate- 
gory or  the  other.** 

297.  Federal  Act  as  Superseding  State  Statutes  and  Common  Law. — 
Prior  to  the  passage  of  the  federal  employers'  liability  act  the 
laws  of  the  several  states  were  determinative  of  the  Uability  of 
employers  engaged  in  interstate  commerce,  for  injuries  received 
by  their  employees  while  engaged  in  such  commerce.  That  was 
because  Congress  had  not  acted  and  because  the  subject  is  one 
which  falls  within  the  police  power  of  the  states  in  the  absence 
of  action  by  Congress.*'  The  supreme  court,  however,  having  de- 
termined that  Congress  has  authority,  under  its  power  to  regu- 
late interstate  commerce,  to  prescribe  the  rule  of  liability  as  be- 
tween interstate  carriers  and  their  employees,*^  and  Congress  having 
acted  in  that  field,  its  acts  must  be  held  to  supersede  the  common  law 
and  all  state  legislation  upon  the  subject,**  as  well  as  territorial 

waiter,  128  Tenii.  363,  161  S.  W.  1136,  Mass.  190,  22  N.  E.  766,  5  L.R.A.  667. 

Ann.  Cas.  1915C  605  and  note,  L.R.A.  Note:   12  L.R.A.(N.S.)   1038. 

1916C  964  and  note.             ''  15.  Ryalls  v.  Mechanics'  Mills,  150 

10.  See  supra,  par.  276  et  seq.  Mass.  190,  22  N.  E.  766,  5  L.R.A.  667. 

11.  Denver,  etc.,  R.  Co.  v.  Norgate,  16.  Boggs  v.  Alabama  Consol.  Coal, 
141  Fed.  247,  72  0.  C.  A.  365,  5  Ann.  etc.,  Co.,  167  Ala.  251,  52  So.  878, 
Cas.  448,  G  L.R.A.(N.S.)  981;  Boggs  140  A.  S.  R.  28. 

V.  Alabama  Consol.  Coal,  etc.,  Co.,  167  17.  Wagner  v.  Chicago,  etc.,  R.  Co., 

Ala.  251,  52  So.  878,  140  A.  S.  R.  265  111.  245,  106  N.  E.  809,  Ann.  Cas- 

28;  Kleps  v.  Bristol  Mfg.  Co.,  189  N.  1916A  778. 

Y.  516,  81  N.  E.  765,  12  L.R.A.(N.S.)  18.  See  supra,  pur.  289, 

1038  and  note.  19.  In  re  Second  Employers'  lia- 

12.  See  infra,  par.  317.  bility  Cases,  223  U.  S.  1,  32  S.  Ct. 

13.  See  supra,  par.  276.  169,  56  U.  S.  (L.  ed.)  327,  38  L.R.A. 

14.  Ryalls  v.  Mechanics'  MiUs,  150  (N.S.)   44;  St.  Louis,  etc.,  R.  Co.  v. 

841 


§  297  MASTER  AND  SERVANT         18  R.  C.  L. 

laws.^^  So,  if  an  injury  occurs  under  such  circumstances  as  to  make 
the  federal  statute  applicable,  the  plaintiff,  as  well  as  the  defendant,  is 
bound  by  its  terms.  In  such  a  case  there  can  be  no  recovery  under  any 
state  statute,  even  if  the  state  statutes  are  more  favorable  to  the  plaintiff 
than  the  federal  act.  If  the  latter  act  applies,  it  is  exclusive  of  other 
remedies,  although  the  complaint  may  also  set  out  a  cause  of  action  at 
common  law,  or  under  some  state  statute.*  The  federal  act,  however, 
does  not  affect  the  force  of  the  state  statutes  in  their  appropriate  sphere, 
and  is  not  applicable  where  the  injured  workman  was  not  engaged  in 
interstate  commerce.  The  act  does  not  have  the  effect  of  rendering 
state  statutes  referring  to  carriers  generally  invalid;  it  merely  limits 
their  application  to  carriers  or  employees  engaged  in  intrastate  busi- 
ness.* Furthermore,  although  the  federal  act  is  supreme  in  its  field, 
and  where  the  facts  bring  the  case  within  its  scope,  no  recover}-  can 
be  had  under  any  other  law,  yet  it  has  been  held  that  the  state  law 
governs  in  all  matters  not  expressly  provided  for  in  the  federal  stat* 
ute.  But  where  the  provisions  of  the  federal  statute  actually  cover 
any  point,  whether  it  is  one  of  substantive  law  or  of  practice  or 
procedure,  the  state  statute  is  superseded,  and  the  federal  statute  alone 
controls.' 

Seale,  229  U.  S.  156,  33  S.  Ct.  651,  mother.    Winfree  v.  Northern  Pac.  R. 

Ann.  Cas.  1914C  156,  57  U.  S.   (L.  Co.,  227  U.  S.  296,  33  S.  Ct  273,  67 

ed.)  1129;  Seaboard  Air  Line  R.  Co.  U.  S.  (L.  ed.)  518^affirming  173  Fed. 

V.  Horton,  233  U.  S.  492,  34  S.  Ct.  65,  97  C.  C.  A.  392,  44  L.R.A.(N.S.) 

635,    Ann.    Cas.    1915B    475,    L.R.A.  841. 

1915C  1,  58  U.  S.  (L.  ed.)  1062;  20.  The  invalidity,  so  far  as  inter- 
Chicago,  etc.,  R.  Co.  V.  Devine,  239  state  commerce  is  concerned,  of  the 
U.  S.  52,  36  S.  Ct.  27,  60  U.  S.  (L.  provisions  of  the  federal  employers' 
ed.)  140;  Chicago,  etc.,  R.  Co.  v.  liability  act  of  June  11, 1906,  does  not 
Wright,  239  U.  S.  548,  36  S.  Ct.  185,  invalidate  such  of  its  provisions  as 
60  U.  S.  (L.  ed.)  431;  Wagoner  v.  attempt  to  rearalate  commerce  witlim 
Chicago,  etc.,  R.  Co.,  265  III.  245,  the  District  of  Columbia  and  the  terri- 
106  N.  E.  809,  Ann.  Cas.  1916A  778;  tories.  El  Paso,  etc.,  R.  Co.  v.  Guiter- 
Devine  v.  Chicago,  etc,  R.  Co.,  266  rez,  215  U.  S.  87,  30  S.  Ct.  21,  54 
111.  248,  107  N.  E.  595,  Ann.  Cas.  U,  S.  (L.  ed.)  106. 
1916B  481;  Howard  v.  Nashville,  etc.,  1.  Illinois  Cent.  R.  Co.  v.  Doherty, 
R.  Co.,  133  Tenn.  19,  179  S.  W.  380,  153  Ky.  363,  155  S.  W.  1119,  47 
Ann.  Cas.  1917A  844.  L.R.A.(N.S.)  31. 

Notes:  47  L.R.A.(N.S.)  47;  LJUl.  Notes:  47  L..R.A.(N.S.)  48;  LJI.A. 

1915C  49;  Ann.  Cas.  1915B  493.  1915C  50;  Ann.  Cas.  1916B  494.    Aa 

An  action  by  an  administrator  seek-  to  the  necessity  of  electing  between 

ing  a  recovery  under  the  federal  act  state  and  federal  law,  see  infra,  par. 

for  the  benefit  of  the  parents  of  a  323. 

minor  killed  by  another's  negligence  2.  Grow  v.  Oregon  Short  Line  R^ 

cannot  be  maintained  as  a  common  law  Co.,  44  Utah  160,  138  Pac.  398,  Ann. 

action,,  where  the  statute  gives  a  right  Cas.  1915B  481  and  note, 

of  action  in  such  cases  to  the  father,  Note:   L.R.A.1915C   50. 

or,  under  certain  circumstances,  to  the  3.  Note:  L.R.A.1915C  52. 
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XVII.  Calamities  to  Which  Statutes  Apply 

« 

Generally 

298.  Instrumentalities  and  Places  in  General. — There  has  he&a 
much  discussion  as  to  what  the  statutes  contemplate  in  the  way  of 
instrumentalities,*  structures,*  temporary  appliances,'  "scaffolding,"  ' 
and  the  like.  While  the  authorities  are  not  agreed  upon  the  point, 
according  to  the  better  reasoning,  the  mere  fact  that  the  employer 
did  not  own  the  defective  instrumentality  which  caused  the  injury 
will  not  protect  him,  if,  as  a  matter  of  fact,  it  was  being  used  in 
his  business  at  the  time  of  the  accident.®  The  words  "by  accident 
arising  out  of  and  in  the  course  of  the  employment"  are  found  in 
many  employers'  liability  and  workmen's  compensation  acts*  As 
these  acts  are  construed,  any  untoward  and  unexpected  event  is  an 
"accident."  the  term  being  used  in  its  popular  sense.*® 

299.  "befects**  in  Employer's  Instrumentalities. — ^The  meaning  of 
the  term  "defect"  has  given  rise  to  much  discussion  and  some  con- 
flict of  opinion.**  The  general  tendency  seems  to  be  toward  a  rather 
narrow  interpretation  of  this  word,  as  used  to  describe  the  condition 
of  "ways,"  "works,"  "machinery,"**  or  "plant"  of  the  employer.*'* 
The  mere  fact  that  a  machine  is  dangerous  to  manipulate  unless  the 
servant  takes  certain  precautions  will  not  warrant  a  finding  that 
it  is  defective  within  the  meaning  of  the  act.**  But  the  employer 
is  responsible,  in  point  of  law,  not  only  for  a  defect  on  his  part 
in  providing  good  and  sufficient  apparatus,  but  also  for  his  failure 
to  see  that  the  apparatus  is  properly  used.** 

300.  "Ways,"  ^'Works/*  and  "Machinery." — According  to  the 
phraseology  of  the  employers'  liability  acts,  properly  so  called,** 
as  well  as  many  other  laws  of  similar  import,  the  employer  is  ren- 
dered liable  to  answer  in  damages  to  a  servant  injured  while  in  the 
employment  of  the  master,  when  the  injury  is  caused  by  reason  of 
any  defect  in  the  condition  of  the  "ways,"  "works,"  "machinery," 
or  "plant"  connected  with  or  used  in  the  business  of  the  master  or 

4.  Note :  57  L.R. A.  821.    See  supra,  9.  Boody  v.  K.  &  G.  Mfg.  Co.,  77 
par.  91  et  aeq.  N.   H.   208,  90   Atl.   859,  Ann.   Cas. 

5.  Notes:  57  L.R.A.  826;  18  Ann.  1914D    1280,   L.R.A.1916A    10.      See 
Cas.  622,  624;  Ann.  Cas.  1913B  1135.  Workmen's  Compensation  Acts. 

6.  Note;  57  L.B.A.  841.    See  supra,  10.  Boody  v.  K.  &  C.  Mfg.  Co.,  77 
par.  97.  N.   H.   208,  90   Atl.   859,   Ann.   Cas. 

7.  Haakensen   v.   Burgess   Sulphite  1914D  1280,  L.R.A.1916A  10. 
Fiber  Co.,  76  N.  H.  443,  83  Atl.  804,  11.  Note:  57  L.R.A.  827  et  seq. 
Ann.  Cas.  1913B  1122  and  note;  Stude-  12.  Note:  57  L.R.A.  830. 
baker  v.  Shelby  Steel  Tube  Co.,  226  13.  Note:  57  L.R.A.  831. 

Pa.  St.  239,  75  Atl.  358,  18  Ann.  Cas.       14.  Note:  57  L.R.A.  832. 
611  and  note.     See  supra,  par.  98.  15.  Note:  57  L.R.A.  836. 

8.  Note;  57  L.R.A.  821.  16.  See  supra,  par.  276. 
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employer.*'  And  i:i  numerous  decisions  the  meaning  of  these  terras 
has  been  passed  upon.*®  '^Ways,"  in  its  ordinary  sense,  may  be 
regarded  as  embracing  any  purt  of  the  master's  premises  over  which 
the  servants  pass,  on  foot  or  otherwise,  from  one  point  to  another. 
But  the  general  tendency  of  the  cases  seems  to  be  toward  restricting 
the  meaning  of  the  term.**  It  has  been  held  that  a  skid  or  running 
board  laid  from  cars  in  process  of  unloading  to  the  station  platform, 
and  held  from  slipping  by  a  cleat  nailed  to  the  platform,  which  is 
moved  about  from  car  to  car  as  needed,  is  not  a  "way"  and  therefore 
that  the  employer  will  not  be  liable  under  the  statute  for  injury 
to  an  employee  caused  by  the  slipi)ing  of  the  skid,  due  to  failure 
to  nail  in  place  the  cleat  necessary  to  prevent  its  slipping.**  And  it 
has  been  held  that  a  wire  stretched  over  and  across  the  track  of 
a  railroad  company,  not  sufficiently  high  above  a  freight  car  run- 
ning on  the  track  to  permit  an  employee  standing  on  the  top  of  such 
car  to  pass  safely  under  the  wire  does  not  constitute  a  "defect  in 
the  way  or  track,"  where  there  is  nothing  to  indicate  that  such  wire 
is  not  a  mere  movable  object  temporarily  placed  too  near  the  track.* 
Again,  it  has  been  held  that  a  railroad  track  owped,  maintained, 
and  repaired  by  a  manufacturing  company  and  used  by  a  railroad 
company  only  under  a  license  or  invitation  to  deliver  freight  under 
a  contract  is  not  a  part  of  the  railroad  company's  "ways."  *  And 
it  has  been  held  that  steam  railway  cars  loaded  with  coal  and  con- 
signed to  a  street  railway  company  are  not,  while  at  it«  power  house 
to  be  unloaded,  a  part  of  its  ways,  works,  and  machinery,  where 
they  are  not  the  property  of  such  street  railway  company  nor  under 

17.  Whitmore   v.   Alabama   Consol   195  N.  Y.  176,  88  N.  E.  30,  21  L.R.A. 
Coal,  etc.,  Co.,  164  Ala.  125,  51  So.    (N.S.)  96. 

397,   137   A.    S.   R.   31;    Hubbard   v.  Notes:    57    L.R.A.    819;    4   L.R.A. 

Central  of  Georgia  R.   Co.,   131   Ga.  (N.S.)    229;   44  L.R.A.(N.S.)    1123; 

658,   63   S.    E.   19,   19    L.R.A.(N.S.)  Ann.  Cas.  1913B  1125. 

738;  McCafferty  v.  Lewando's  French  19.  Note:  57  L.R.A.  820. 

Dyeing,  etc.,  Co.,  194  Mass.  412,  80  Wliether   scaffolding   is   within   the 

N.  E.  460,  120  A.  S.  R.  562.  meaning  of  the  statute  is  a  point  upon 

Notes:    57    L.R.A.    817   et   seq.;   4  which    the   authorities   are   disagreed. 

L.R.A.(N.S.)  229.  Notes:  18  Ann.  Cas.  612;  Ann.  Cas. 

18.  Hubbard  v.  Central  of  Georgia  1125. 

R.   Co.,  131   Ga.   658,  63   S.   E.   19,  20.  Nappa  v.  Erie  R.  Co.,  195  N. 

19  L.R.A.(N.S.)  738  and  note;  Engel  Y.  176,  88  N.  E.  30,  21  L.R.A. (N.S.) 

V.  New  York,  etc.,  R.  Co.,  160  Mass.  96.     See  also  note:   4   L.R.A.(N.S.) 

260,  35   N.    E.   547,   22  L.R.A.   283;  229. 

Dunn  V.  Boston,  etc.,  R.  Co.,  189  Mass.  1.  Hubbard  v.   Central  of  Georgia 

62,  75  N.  E.  75,  109  A.  S.  R.  601;  R.  Co.,  131  Ga.  658,  63  S.  E.  19,  19 

Ilawkes  v.  Broadwalk  Shoe  Co.,  207  L.R.A. (N.S.)  738. 

Mass.  117,  92  N.  E.  1017,  44  L.R.A.  2.  Engel  v.  New  York,  etc.,  R.  Co., 

(N.S.)    1123  and  note;   Crimmins  v.  160  Mass.  260,  36  N.  E.  547,  22  L.R. A. 

Booth,  202  Mass.  17,  88  N.  E.  449,  132  283. 

A.  S.  R.  468;  Nappa  v.  Erie  R.  Co.. 

844 


18  R.  C.  L.  MASTER  AND  SERVANT  §§  301,  302 

its  control.'  Also,  the  common  stairways  in  a  building  leased  to  dif- 
ferent tenants,  which  remain  under  the  control*  of  the  landlord,  have 
been  held  not  to  be  part  of  the  ways  and  works  of  any  particular 
tenant,  within  the  meaning  of  the  employers'  liability  act  requiring 
ways  and  works  to  be  kept  safe  for  employees.*  And  the  harness  used 
in  connection  with  a  merchant's  delivery  has  been  held  not  to  be  part 
of  his  ways,  works,  and  machinery,  within  the  meaning  of  the  statute.* 

301.  "Defects"  in  '*Ways,"  etc.,  in  Federal  Acts.— The  act  of  Con- 
gress passed  in  1906  •  made  the  interstate  carrier  liable  for  defects 
in  its  *Svays"  as  well  as  in  its  cars,  engines,  etc.  This  word  was 
omitted  from  the  act  of  1908,  but  it  is  not  probable  that  Congress 
intended  by  that  omission  to  limit  the  liability  of  the  railroad  in 
any  respect,  since  the  phrase  "other  equipment''  was  adde<i,  and  it 
is  difficult  to  conceive  of  any  instrumentality  which  would  be  cov- 
ered by  the  term  "ways"  which  would  not  be  covered  by  the  terms 
employed — "appliances,"  "track,"  "roadbed,"  "works,"  and  "other 
equipment."  '  It  has  been  held  that  a  path  established  through 
long-continued  use  by  railroad  employees  in  going  to  and  from  their 
work  across  the  property  of  the  company  is  a  "way"  within  the 
meaning  of  the  act  of  1906.® 

302.  "Plant**  as  Used  in  State  Statutes. — A  number  of  decisions 
have  passed  upon  the  meaning  of  the  term  "plant,"  as  used  in  the 
statute  making  the  employer  liable  to  his  employee  for  an  injury 
"caused  by  reason  of  any  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in  the  business  of  the 
master  or  employer."  •  The  term  is  a  very  comprehensive  one,  and 
should  be  liberally  construed.*®  Whex'e  a  lighting  company  is  given 
the  power  of  eminent  domain  to  take  land  for  use  in  the  establish- 
ment of  its  plant,  the  word  "plant"  includes  lines  of  poles  and  wires 
for  the  transmission  of  the  electricity  from  the  place  of  its  genera- 
tion.** It  has  been  said  that  a  plant  is  defective  when  any  part  of 
it  is  not  in  a  proper  condition  for  the  purpose  for  which  it  was 
intended  and  it  is  also  defective  when  it  is  so  incomplete  that  the 

8.  Dunn  v.  Boston,  etc.,  R.  Co.,  189  er,  35  App.  Cas.  (D.  C.)  123,  L.R.A. 

Mass.  62,  785  N.  E.  75,  109  A.  S.  R.  1915C  55. 

601.  9.  Wiley  v.  Solvay  Process  Co.,  215 

Note:  44  L.R.A.(N.S.)  1128.  N.  Y.  583,  109  N.  E.  606,  Ann.  Cas. 

4.  Hawkes  v.  Broadwalk  Shoe  Co.,  1917A  314  and  note. 
207   Mass.   117,   92   N.   E.    1017,   44  Note:  57  L.R.A.  821. 
L.R.A.(N.S.)  1123.  10.  Wiley   v.    Solvay   Process   Co., 

5.  Murphy  v.  O'Neil,  204  Mass.  42,  215  N.  Y.  683,  109  N.  E.  606,  Ann. 
90  N.  E.  406,  26  L.R.A. (N.S.)    146.  Cas-  1917A  314. 

6.  See  supra,  par.  279  et  seq.  11.  Brown  v.  Gerald,  100  Me.  351, 

7.  Notes:     47     L.R.A.(N.S.)     51;  61  Atl.  785,  786,  109  A.  S.  R.  526, 
L.R.A.1915C  55.  70  L.R.A.  472. 

8.  Philadelphia,  etc.,  R.  Co.  v.  Tuck- 
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use  of  the  plant  is  dangerous  by  reason  of  the  failure  to  furnish 
rea«sonably  necessary  parts  for  the  purpose  for  which  it  is  used.^* 

303.  "Train"  in  t^ederal  Safety  Appliance  Act. — Congress  in 
enacting  the  safety  appliance  act  used  the  word  "train"  in  the 
ordinary  sense,  regardless  of  the  varying  rules  and  practices  of  car- 
riers. It  is  in  the  ordinary  and  not  in  any  technical  sense  that 
the  courts  have  construed  the  word  with  reference  to  the  applica- 
bility of  the  aet.  Thus  a  train  within  the  meaning  of  the  act  has 
been  defined  as  one  aggregation  of  cars,  drawn  by  the  same  engine.*' 
But  while  there  is  little,  if  any,  difference  of  judicial  opinion  as  to 
the  essential  meaning  of  the  word  ''train/'  the  cases  sharply  conflict 
as  to  whether  a  particular  use  to  which  an  aggregation  of  cars  ia 
put  constitutes  it  a  train.  According  to  some  of  the  decisions,  the 
act  does  not  apply  to  switching  operation,  but  only  to  road  trains. 
But  on  the  other  hand,  it  has  been  held  that  cars  transported  by 
a  switch  engine  over  a  railroad's  main  line  tracks  from  one  railroad 
yard  to  another  constitute  a  "train"  within  the  meaning  of  the  act." 
And  it  has  been  held  that  the  act  applies  to  an  engine  and  fifteen 
cars  loaded  and  switched  in  the  yards  of  the  defendant  transfer 
railway  company,  and  placed  upon  a  track  set  apart  for  the  use  of 
a  particular  road,  and  thereafter  moved  by  the  engine  and  crew 
some  six  or  seven  blocks,  a  distance  of  something  like  a  half  mile, 
across  a  number  of  switches,  and  across  and  along  the  two  parallel 
main  tracks  of  an  independent  railroad,  and  into  the  yards  of  the 
company  to  which  the  cars  belonged.*^ 

Employers  and  Employees  to  TFiftom  Statutes  Apply 

304.  Employers;  State  as  Employer. — According  to  an  ancient 
principle  of  the  law  *•  a  state  is  not  bound  at  all  to  compensate  an 
individual  employee  for  injuries  sustained  while  in  its  service,  and 
no  right  of  recovery  in  favor  of  such  an  employee  exists  except  by 
statute.^'  A  statute,  therefore,  such  as  an  employers'  liability  act, 
if  inclusive  of  the  state  as  an  employer,  is  in  derogation  of  its  sov- 
ereignty and  should  be  construed  strictly  and  in  such  a  manner,  if 
possible,  as  to  preserve  to  the  state  its  nonliability  for  injuries  to 
those  in  its  service.*® 

12.  WUey  ▼.  Solvay  Process  Co.,  Transfer  Co.,  125  Mina.  159, 145  N.  W. 
215  N.  Y.  583,  109  N.  E.  606,  Ann.    1068,  Ann.  Cas.  1915C  667. 

Cas.  1917A  314.  16,  See  States. 

13.  La  Mere  v.  Minneapolis  B.  17.  Miller  v.  Pillsbury,  164  Gal.  199, 
Transfer  Co.,  125  Minn.  159,  145  N.  128  Pac.  327,  Ann.  Cas.  1914B  88<). 
W.  1068,  Ann.  Cas.  1915C  667  and  18.  Miller  v.  PiUsbury,  164  Gal.  199, 
note.  128  Pac.  327,  Ann.  Cas.   1914B  886 

14.  Note:  Ann.  Cas.  1915C  671.  and  note. 

15.  La    Mere    v.     Minneapolis     R. 
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305.  Employees  Generally;  Scope  of  Employment. — ^The  employ- 
ers^ liability  acts  do  not  authorize  recoveries  for  injuries  sustained 
by  employees  while  acting  outside  the  scope  of  their  regular  duties 
and  employment.**  In  the  phraseology  of  some  of  the  statutes, 
the  injury  must  have  been  due  to  an  accident  "arising  in  the 
course  of  the  employment."  ^  The  statute  extends,  however,  to 
employees  performing  any  duty,  whether  general  and  ordinary,  or 
exceptional  and  Qpcasional.*  The  liability  established  by  the  federal 
employers'  liability  act  against  a  railway  company  engaged  in  inter- 
state commerce  is  predicated  upon  the  duty  of  the  company  to 
furnish  its  servant  with  a  reasonably  safe  place  in  which  to  perform 
the  work  it  requires  of  him,  or  while  he  is  about  those  places  which 
are  incident  to  his  work,  and  this  duty  is  incident  to  all  places  where 
the  employee  must  necessarily  be  in  connection  with  his  employment. 
But  that  duty  is  notincident  to  places  where  a  servant  is  not  required 
to  be,  nor  expected  to  be,  in  the  performance  of  his  work.  It  does 
not  cover  the  servant  when  he  is  not  within  the  scope  of  his  employ- 
ment, or  doing  some  act  which  is  not  incidental  to  his  employment.* 
To  bring  the  case  within  the  statute  it  is  not  enough  that  the  negli- 
gent act  causing  the  injury  occur  during  the  existence  of  the  employ- 
ment, nor  is  it  enough  that  it  occur  during  the  hours  the  employees 
are  required  to  be  on  duty.  To  render  the  carrier  liable  the  negli- 
gent act  must  occur  while  the  emploj^es  are  doing  some  act  required 
in  the  prosecution  of  the  carrier's  business.*  And,  accordingly,  it 
has  been  held  that  the  neglig^ice  of  employees  of  a  railroad  com- 
pany in  pushing  another  employee  out  of  a  car  door  to  his  injury, 
while  they  were  wrestling  inside  the  car,  is  not  within  the  operation 
of  the  federal  act.*  But  a  locomotive  fireman  who,  in  response  to  a 
call  for  duty,  takes  a  customary  path  across  the  company's  tracks  to 
assume  his  duties,  has  been  heldy  after  entering  on  the  company's 
property  and  while  traveling  along  the  path,  to  be  au  employee  within 
the  meaning  of  the  act* 

19.  Mellor  v.  Merchants  Mfg.  Co.,  (L.  ed.)  735;  Hobbs  v.  Great  North- 
150  Mass.  362,  23  N.  E.  100,  5  L.R.A.  em  R.  Co.,  80  Wash.  678,  142  Pac. 
792  and  note ;  Myers  v.  Norfolk,  etc.,  20,  L.R.A.1915D  503 ;  Reeve  v.  North- 
B.  Co.,  162  N.  C.  343,  78  S.  E.  280,  em  Pac.  B.  Co.,  82  Wash.  268,  144 

48  L.R.A.(N.S.)  987;  Curtis,  etc.,  Co.  Pae.  63,  L.R.A.1915C  37. 
v.  Pribyl,  38  OWa.  511,  134  Pac.  71,  Note:   L.R.A.1915C  60. 

49  L.R.A.(N.S.)  471.    See  supra,  par.  3.  Illinois  Cent.  R.  Co.  v.  Behrens, 
81-^.  233  U.  S.  473,  34  S.  Ct.  646,  68  U. 

20.  Boody  v.  K.  &  C.  Mfg-  Co.,  77  S.  (L.  ed.)  1051,  Ann.  Gas.  1914C  163 
N.  H.  208,  90  Atl.  859,  Ann.  Cas.  and  note;  Reeve  v.  Northern  Pac.  R. 
1914D  1280,  L.R.A.1916A  10:  Co.,  82  Wadi.  268, 144  Pac.  63,  L.R.A. 

1.  Curtis,   etc.,    Co.    v.    Pribyl,    38   1915C  37. 

Okla.    511,   134   Pac.   71,   49   L.R.A.       4.  Reeve  v;  Northern  Pac.  R.  Co.,  82 
(N.S.)  471.  Wash.  268,  144  Pae.  63,  L.R.A.1915C 

2.  Chicago,   etc.,   R.    Co.   v.    Bond,    37. 

240  U.  S.  449,  36  S»  Ct.  403,  60  D.  S.       6.  Philadelphia,  etc.,  R.  Co.  vl  Tuolc- 
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306.  Railroad  Employees  Contemplated  by  State  Statutes. — The 
statutes  purporting  to  abrogate  the  fellow  servant  doctrine  as  applied 
to  employees  of  railroads,®  if  construed  literally,  are  broad  enough 
in  their  terms  to  include  all  employees  in  the  service  of  railroad 
corporations.'  But  while  the  acts  have  been  accorded  the  full  value 
of  their  terms  in  some  of  the  states,^  a  majority  of  the  courts  have 
held  that  to  impose  on  a  railroad  liability  to  its  employees,  regardless 
of  the  capacity  in  which  tliey  are  employed,  for  the  negligence  of 
their  coemployees,  without  imposing  similar  liability  on  other  employ- 
ers, would  be  an  unreasonable  discrimination  based  not  on  the  char- 
acter of  the  employment,  but  on  the  character  of  the  employer.  And 
so,  in  order  to  uphold  the  constitutionality  of  the  statutes,  these 
courts  have  restricted  the  applicability  of  the  acts  to  those  employees 
who  are  exposed  to  the  peculiar  hazards  incident  to  the  operation 
of  railroads.*  But  while  the  decisions  in  these  jurisdictions  are  in 
substantial  agreement  in  restricting  the  application  of  the  statute 
to  employees  who  are  exposed  to  the  peculiar  hazards  of  the  opera- 
tion of  railroads,  there  is  great  diversity  of  opinion  as  to  just  what 
employees  are  exposed  to  such  hazards.*®  No  doubt,  from  the  run- 
ning of  trains  propelled  by  locomotives  at  high  rates  of  speed  arises 
the  greatest  danger  to  which  those  engaged  in  operating  railroads 
are  expoeed.  But  they  are  not  the  only  ones  incidental  and  peculiar 
to  the  business.  And  according  to  some  of  the  authorities,  other 
persons  than  those  running  the  trains  are  to  be  regarded  as  engaged 
in,  and  exposed  to  the  dangers  of,  operating  the  railroad.  The  men 
whose  business  it  is  to  keep  the  track  in  repair  for  the  trains  to  run 
over — switchmen,  men  engaged  in  making  up  trains,  and  moving 
the  cars  back  and  forth  in  the  yards  and  on  side  tracks — ^are  in  this 
view  all  engaged  in  operating  the  railroad ;  and  they  are  all  exposed 
to  dangers  peculiar  to  that  business.** 

307.  Employees  within  Federal  Act;  Contractors;  Express  Hefr- 
sengers. — The  uocisions  of  tlie  courts  have  estiiblished  that  within  the 
application   of  the  federal   employers'    liability   act   are   embraced 

er,  35  App.  Cas.  (D.  C.)  123,  L.R.A.  11  Ann.  Cas.  921  and  note.    See  supra, 

1915C  39.  par.  290. 

6.  See  supra,  par.  234,  235.  10.  Indianapolia,  etc.,  Rapid  Tran- 

7.  Note:  11  Ann.  Cas.  924.  sit  Co.  v.  Foreman,  162  Ind.  86,  69 

8.  Note:  11  Ann.  Cas.  927-929.  N.  E.  669,  102  A.  S.  R.  185;  Lammars 

9.  Indianapolis,  etc.^  Rapid  Transit  v.  Chicago  Great  Western  R.  Co.,  162 
Co.  V.  Foreman,  162  Ind.  85,  69  N.  E.  la.  211,  143  N.  W.  1097,  52  L.B.A. 
669,  102  A.  S.  B.  186;  Lammars  v.  (N.S.)  199;  Johnson  v.  St.  Paul,  etc., 
Chicago  Great  Western  R.  Co.,  162  R.  Co.,  43  Minn.  222,  45  N.  W.  156, 
la.  211,  143  N.  W.  1097,  52  L.R.A.  8  L.R.A.  419. 

(N.S.)  199;  Johnson  v.  St.  Paul,  etc,       Note:  11  Ann.  Cas.  924-929. 
R.  Co.,  43  Minn.  222,  45  N.  W.  166,       11.  Steffenson   v.   Chicago,  etc,  R. 
8  L.R.A.  419 ;  Beleal  v.  Northern  Pac.    Co.,  45   Minn.   355,  47  N.   W.  1068, 
R.  Co.,  15  N.  D.  318,  108  N.  W.  33,    11  L.R.A.  271. 
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employees  of  interstate  carriers  by  railroad  while  they  themselves 
are  employed  in  interstate  commerce,  and  all  employees  of  common 
carriers  of  railroads  in  the  territories,  the  District  of  Columbia,  the 
Panama  canal  zone,  and  other  possessions  of  the  United  States.  The 
act  has  been  held  to  apply  to  employees  of  a  railroad  while  engaged 
in  operating  a  ferryboat.  And  it  has  been  expressly  decided  that 
the  act  extends  to  Porto  Rico,  which  is  a  "possession"  within  the 
meaning  of  the  act.**  But  a  railroad  company  is  not  liable  under 
the  act  to  one  who  bears  toward  it  the  relation  of  contractor  and 
not  that  of  employee.*'  And  so  no  evasion  of  the  prohibition  against 
contracts  exempting  the  carrier  from  liability**  results  from  the 
making  of  a  contract  by  an  interstate  canier  under  which  the  work 
of  handling  at  the  company's  coal  chutes  the  coal  required  for  its 
engines,  and  of  breaking  the  coal  into  suitable  sizes,  and  of  unload- 
ing wood  from  cars  to  storage  piles,  and  of  loading  cinders  from  the 
right  of  way  on  cars,  and  of  unloading  sand  from  cars  at  designated 
points,  is  to  be  performed  by  an  independent  contractor  who  expressly 
assumes  all  liability  for  injury  to  himself  or  his  property,  or  to  his 
employee  or  to  third  persons.**^  Express  messengers  have  been  held 
not  to  be  employees  of  the  railroad  so  as  to  be  within  the  protection 
of  the  federal  statute  where  they  are  employed  by  the  exi)ress  com- 
pany, and  their  connection  with  the , railroad,  such  as  handling  bag- 
gage, etc.,  is  merely  incidental  to  their  employment  by  the  express 
company.  *• 

308.  Carrier's  Liability  to  Pullman  Employees  under  Federal  Act. — 
Where  it  appeared  that  under  the  contract  between  the  railroad 
company  and  the  Pullman  Car  Company,  the  railroad  company  was 
simply  to  draw  the  cars  of  the  Pullman  company,  the  court  held 
that  the  porter  upon  the  Pullman  car  was  not  an  employee  of  the 
railroad,  and  consequently  was  not  entitled  to  the  benefit  of  the  act." 
And  so,  notwithstanding  the  prohibition  of  the  act,**  a  porter  in 
charge  of  one  of  the  cars  of  the  Pullman  Company,  which  supplies 
a  distinct  and  separate  service  performed  by  its  own  employees  under 
its  own  management,  subject  only  to  the  exigencies  of  railway  trans- 
portation,  and  to  such  control  by  railway  companies  as  is  essential 
to  enable  them  to  perform  their  functions  as  common  carriers,  may 
stipulate  in  his  contract  of  employment  to  exempt  any  railway  com- 
pany hauling  the  cars  from  liability  for  injuries  sustained  by  him.** 

12.  Notes:     47    L.R.A.(N.S.)     46;    (L.  ed.)  735. 

Ann.  Chs.  1914C  165.  16.  Note:  47  L.R.A.(N.S.)  64. 

13.  Chicago,  etc.,  R.   Co.  v.  Bond,       17.  Note:  47  L.R.A.(N.S.)  64. 
240  U.  S.  449,  36  S.  Ct.  403,  60  U.  S.       18.  See  supra,  par.  287. 

(L.  ed.)  735.  19.  Robinson  v.  Baltimore,  etc.,  R. 

14.  See  supra,  par.  287.  Co.,  237  U.  S.  84,  36  S.  Ct.  491,  59 
16.  ChicajJTo,  etc.,  R.  Co.  ▼.  Bond,  U.  S.  (L.  ed.)  849. 

240  U.  S.  449,  36  S.  Ct.  403,  60  U.  S. 
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And  a  Pullman  porter  does  not  become  an  employee  of  the  railway 
company  within  the  meaning  of  the  act,  by  reason  of  the  fact  that  as 
an  accommodation  to  passengers  boarding  the  car  in  the  early  morn- 
ing hours,  he  collects  their  railway  tickets  and  fares,  afterwards  turn- 
ing them  over  to  the  train  conductor.*^  But  where  the  contract 
between  the  railroad  company  and  the  Pullman  company  providea 
that  the  two  companies  should  own  and  operate  the  cai's  jointly,  for 
their  own  benefit,  the  court  held  that  the  porter  was  an  employee 
of  the  railroad  company,  and  so  within  the  purview  of  the  federal 
employers'  liability  act,  although  he  might  also  have  been  in  the 
employment  of  the  Pullman  company.* 

Interstate  Element  under  Federal  Act 

309.  Generally;  Character  of  Railroad. — Considering  the  terms  of 
the  statute,  there  can  be  no  doubt  that  a  right  of  recovery  thereunder 
arises  only  where  it  appears  that  the  injury  was  suffered  while  the 
carrier  was  engaged  in  interstate  commerce,'  and  while  the  injured 
employee  was  employed  by  the  carrier  in  such  commerce.'  But  it 
is  not  essential,  wliere  the  causal  negligence  is  that  of  a  coemployee, 
that  he  also  be  emj)loyed  in  such  commerce,  for,  if  the  other  con- 
ditions be  present,  the  statute  gives  a  right  of  recovery  for  injury 
or  death  resulting  from  the  negligence  "of  any  of  the  .  .  .  em- 
ployees of  such  carrier,''  and  this  includes  an  employee  engaged 
in  intrastate  commerce.*  An  interurban  trollev  or  electric  svstem 
of  railway  running  through  more  than  one  state,  carrying  passengers 
or  freight,  or  both,  is  engaged,  ip  interstate  commerce,  and  is  a  rail- 
road within  the  meaning  of  the  federal  statute.  Ancf  an  electric 
railroad,  although  a  carrier  of  passengers  only,  is  within  the  act.*^ 
Although  a  railroad  lease  as  between  the  parties  may  have  the  force 
and  effect  of  an  ordinary  lease,  yet  with  respect  to  the  railroad  opera- 
tions conducted  under  it,  and  everything  that  relates  to  the  perform- 
ance of  the  public  duties  assumed  by  the  lessor  under  ilvS  charter,  such 
a  lease— certainly  so  far  as  concerns  the  rights  of  third  parties,  includ- 
ing employees  as  well  as  patrons — constitutes  the  lessee  the  lessor's 

20.  Robinson  v.  Baltimore,  etc.,  R.  170   Cal.   782,  151  Pac.   277,  L.R.A. 

Co.,  237  U.  S.  84,  35r  S.  Ct.  491,  59  1916E   916;   Barker  v.   Kansas   City, 

U.  S.  (L.  ed.)  849.  etc.,  R.   Co.,  88  Kan.  767,  129  Pac. 

1.  Notes:  47  L.R.A.(N.S.)  64;  Ann.  1151,  43  L.R.A.{N.S.)  1121. 
Cas.  1914C  165.  Note:  Ann.  Cas.  1914C  165. 

2.  Pedersen    v.    Delaware,    etc.,    R.  8.  See  infra,  par.  310.  . 

Co.,  229  U.  S.  146,  33  S.  Ct.  648,  57  4.  Pedersen    v.    Delaware,    etc.,    R. 

U.  S.  (L.  ed.)  1125>  Ann.  Cas.  1914C  Co.,  229  U.  S.  146,  33  S.  Ct.  64S,  57 

153;  North.  Carolina  R.  Co.  v.  Zaeb-  U.  S.  (L.  ed.)  1125,  Ann.  Cas.  1914C 

arv,  232  U.  S.  248,  34  S.  Ct.  305,  58  153. 

U.'  S.  (L.  ed.)  591,  Ann.  Cas.  19140  Note:  47  L.R.A.(N.S.)  53. 

159;  Southern  Pac.  Co.  v.  Pillsburj^  5.  Note:  LkR.A.1915C  58. 
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substitute  or  agent;  so  that  for  whatever  the  lessee  does  or  fails  to 
do,  whether  in  interstate  or  in  intrastate  commerce,  the  lessor  is 
responsible.* 

310.  Operations  and  Duties  of  Employees  in  General. — In  order  that 
the  federal  employers'  liability  act  shall  govern  an  action  for  injuries 
to  an  employee  of  a  carrier,  it  is  essential  that  at  the  time  of  the 
injury  the  employee  be  engaged  in  the  performance  of  duties  apper- 
taining to  interstate  commerce.''  If  it  appears  that  his  work  was 
intrastate  in  character,  the  act  has  no  application  to  the  case,^  although 
it  also  appears  that  the  railroad  company  engaged  in  interstate  com- 
merce.* The  case  is  not  brought  within  the  benefit  of  the  statute 
by  proof  that  the  employee  had  been  engaged  in  interstate  commerce 
previous  to  sustaining  the  injury ,^^  or  that  his  duties  contemplated 
an  engagement  in  interstate  commerce  after  the  performance  of  the 
service  in  course  of  which  the  injury  occuri'ed.^*  But  it  is  not  neces- 
sary that  the  employee  be  actively  engaged  in  his  work  in  order  to 
be  within  the  protection  of  the  statute.^^  Tlie  act  speaks  of  inter- 
state conmxerce  not  in  a  technical,  legal  sen.'^e,  but  in  a  practical 
sense  suited  to  the  occasion,  and  "the  true  test  of  employment  in 
such  commerce  in  the  sense  intended  is,  Was  the  employee  at  the 
time  of  the  injury  engaged  in  interstate  transportation,  or  in  work 
so  closely  related  to  it  as  to  be  practically  a  part  of  it?"  *•     But 

6.  North  Carolina  R.  Co.  v.  Zachary,    and  note;   Delaware,  etc.,  R.   Co.   v. 

232  U.  S.  248,  34  S.  Ct  305,  68  U.  S.  Yurkonis,  238  U.  S.  439,  36  S.  Ct. 
(L.  ed.)   691,  Ann.  Caa.  1914C  159.  902,  59  U.  8.   (L.  ed.)  1397;  Shanks 

7.  Pedersen  v.  Delaware,  etc.,  R.  v.  Delaware,  etc.,  R.  Co.,  239  U.  S. 
Co.,  229  U.  S,  146,  33  S.  Ct.  648,  57  656,  36  S.  Ct.  188,  60  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  1125,  Ann.  Cas.  1914C  436. 

153;  North  Carolina  R.  Co.  v.  Zach-  9.  Illinois  Cent.  R.  Co.  v.  Behrens, 

ary,  232  U.   S.   248,  34  S.   Ct.  305,  233  U.  S.  473,  34  S.  Ct.  646,  68  U.  S. 

58  U.  S.  (L.  ed.)  591,  Ann.  Cas.  1914C  (L.  ed.)   1051,  Ann.  Cas.  1914C  163; 

159 ;  Illinois  Cent.  R.  Co.  v.  Behrens,  Delaware,  etc.,  R,  Co.  v.  Yurkonis,  238 

233  U.  S.  473  and  note,  34  S.  Ct.  646,  U.  S.  439,  35  S.  Ct.  902,  59  U.  S. 
58  U.  S.  (L.  ed.)  1051;  Great  North-  (L,  ed.)  1397;  Shanks  v.  Delaware, 
em  R.  Co.  v.  Otos,  239  U.  S.  349,  36  etc.,  R.  Co.,  239  U.  S.  556,  36  S.  Ct. 
S.  Ct.  124,  60  U.  S.  (L.  ed.)  322;  188,  §0  U.  S.  (L.  ed.)  436,  L.R.A. 
Shanks  v.  Delaware,  etc.,  R.  Co.,  239  1916C  797. 

U.   S.  566,.  36  S.  Ct.  188,  60  TJ.  S.  Note:  47  L.R.A.(N.S.)   52. 

(L.  ed.)   436;   PecoB,  etc.,  R.   Co.  v.  10.  Chicagc^  etc.,  R.  Co.V.  Harring- 

Rosenblo£)m,  340  U.  S.  439,  36  S.  Ct.  ton,  241  U.   S.  177,  36   S.   Ct.  517, 

390,  60   U.   S.    (L.  ed.)    730;  Myers  60  U.  S.  (L.  ed.)  941. 

V,  Norfolk,  etc.,  R.  Co.,  162  N.  C.  343,  Note :  L.R.A.1915C  56. 

78  S.  E.  280,  48  L.R.A.(N.S.)   987;  11.  Illinois  Cent.  R.  Co.  v.  Behrens, 

Hench  v.  Pennsylvania  R.  Co.,  246  Pa.  233  U.  S.  473,  34  S.  Ct.  646,  58  U.  S 

1,  91  Atl.  1056,^  Anja.  Cas.  1916D  230,  (L.  ed.)  1051,  Ann.  Cas,  1914C  163; 

LJl.A.191oD  557.  Chicago,  etc.,  R.  Co.   v.  Harrington, 

Note :  L,R.A.1915C  56.  241  U.  S.  177,  36  S.  Ct.  517,  60  U.  S. 

8.  Illinois  Cent.  R.  Co.  v.  Behrens,  (L.  ed.)  941. 

233  U.  S.  473,  34  S.  Ct.  646,  58  U.  S.       12.  Note:  L,R.A.1915C  58. 
(L.  ed.)   1051,  Ann.  Cas.  1914C  163        13.  Shanks  v.  Delaware,  etc.,  R.  Co., 
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owing  to  the  fact  that,  during  the  same  day,  railroad  employee:* 
often  and  rapidly  pass  from  one  class  of  employment  to  another, 
the  courts  are  constantly  called  upon  to  decide  those  close  questions 
where  it  is  difficult  to  define  the  line  which  divides  the  state  from 
the  interstate  business.**  In  this  situation,  as  observed  by  the  supreme 
court,  "each  case  must  be  decided  in  the  light  of  the  particular  facts 
with  a  view  of  determining  whether,  at  the  time  of  the  injury,  the 
employee  is  engaged  in  interstate  business,  or  in  an  act  which  is 
so  directly  and  immediately  connected  with  such  business  as  substan- 
tially to  form  a  part  or  a  necessary  incident  thereof//  **  In  many 
cases  the  question  whether  an  employee  at  the  time  of  sustaining  an 
injury  was  engaged  in  interstate  commerce  has  been  submitted  to 
the  jury  for  determination.** 

311.  Movement  of  Locomotives  and  Cars. — ^\^ery  plainly,  the  req- 
uisite employment  in  interstate  commerce  is  established  by 'proof 
that  at  the  time  of  the  injury  the  injured  employee  was  one  of  a 
train  crew  engaged  in  transit  from  one  state  to  another.*'  And  if 
the  service  in  which  the  employee  was  injured  consisted  in  taking 
rolling  stock  from  one  state  to  another,  it  is  to  be  deemed  interstate 
in  character,  although  the  use  was  not  commercial  but  merely  for 
tlie  purpose  of  effecting  repairs  at  a  repair  shop.^®  It  has  been  held 
tliat  the  hauling  of  empty  cars  from  one  state  to  another  is  inter- 
state commerce  within  the  meaning  of  the  act.^*  An  employee  of 
an  interstate  carrier,  injured  in  a  collision  while  taking  a  toad  engine 
from  a  point  in  one  state  to  a  repair  shop  in  another  state,  ha.s 
been  held  to  have  been  employed  at  the  time  in  interstate  commerce 
within  the  meaning  of  the  act  although  the  train  order  under  which 
he  was  then  proceeding  directed  that  his  engine  be  run  "extra"  be- 
tween two  named  points,  both  of  which  are  in  the  same  state.**    And 

239  U.  S.  556,  36  S.  Ct.  188,  60  U.  S.  see  Hench  v.  Pennsvlvania  R.  Co,,  246 

(L.  ed.)  436;  Chicago,  etc.,  R.  Co.  v.  Pa.  1,  91  Atl.  1056",  Ann.  Cas.  1916D 

Harrington,  241  U.  S.  177,  36  S.  Ct.  230,  L.R.A.1915D  657. 
517,  60  U.  S.  (L.  ed.)  941.  16.  Pennsylvania  Co.  v.  Donat,  239 

14.  New  York  Cent.,  etc.,  B.  Co.  v.  U.  S.  50,  36  S.  Ct.  4,  60  U.  S,  (L. 
Carr,  238  U.  S.  260,  35  S.  Ct.  780,  ed.)  139;  Pecos,  etc.,  R.  Co.  v.  Rosen- 
59  U.  S.  (L.  ed.)  1298;  Southern  bloom,  240  U.  S.  439,  36  S.  Ct.  390, 
Pae.   Co.  V.  Pillsbury,  170   Cal.  782,  60  U.  S.  (L.  ed.)  730. 

151Pac.  277,  L.R.A.1916E  916;  Mont-  17.  Notes:     47    L.R.A.(N.S.)     52; 

gomery  v.  Southern  Pac.  Co.,  64  Ore.  L.R.A.1915C  60;  Ann.  Cas.  1914C  165. 

597,   131  Pac.  507,  47  L.R.A.(N.S.)  18.  Chicago,  etc.,  R.  Co.  v.  Wright, 

13;  Horton  v.  Oregon -Washington  R.,  239  U.  S.  548,  36  S.  Ct.  185,  60  U.  S. 

etc.,  Co.,  72  Wash.  503,  130  Pac.  897,  (L.  ed.)  431. 

47  L.R.A.(N.S.)  8.  19.  North  Carolina  R.  Co.  v,  Zach- 

Notes:  47  L.R.A.(N.S.)  63  et  seq.;  ary,  232  U.  S.  248,  34  S.  Ct.  305,  Ann, 

Ann.  Cas.  1914C  165, 167.  Cas.  1914C  159. 

15.  New  York  Cent.,  etc.,  R.  Co.  v.  20.  Chicago,  etc.,  R.  Co.  v.  Wright, 
Carr,  238  U.  S.  260,  35  S.  Ct.  780,  239  U.  S.  548,  36  S.  Ct.  185,  60  U.  S. 
59  U.  S.  (L.  ed.)  1298.    To  like  effect  (L.  ed.)  431. 
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it  has  been  held  that  an  interstate  railroad  when  engaged  in  moving 
cars  of  water  or  coal  over  ite  line  from  one  state  into  another,  for 
use  in  its  own  engines,  is  engaged  in  "interstate  commerce."  ^ 

312.  Preparati<ni8  for  Interstate  Trip. — The  employment  in  inter- 
state commerce  essential  to  entitle  an  injured  employee  to  the  benehts 
of  the  federal  statute  is  shown  to  have  existed  by  proof  that  the 
employee  was  acting  under  orders  in  preparation  for  a  journey  between 
states,*  although  it  may  appear  that  he  was  not  yet  at  his  post.' 
As  it  has  been  put  by  the  supreme  court,  "if  he  is  hurt  in  the  course 
of  his  employment  while  going  to  a  car  to  perform  an  interstate  duty, 
or  if  he  is  injured  while  preparing  an  engine  for  an  interstate  trip, 
he  is  entitled  to  the  benefits  of  the  federal  act,  although  the  accident 
occurred  prior  to  the  actual  coupling  of  the  engine  to  the  interstate 
cars."  *  And  so  it  has  been  held  that  a  railroad  fireman  who,  in 
accordance  with  his  contract,  is  obeying  an  order  to  report  at  a  sta- 
tion for  transportation  to  relieve  the  crew  of  an  interstate  train  is 
employed  in  interstate  commerce,  and  the  railroad  company  liable 
for  his  negligent  killing  by  fellow  servants  while  he  was  crossing 
the  track  at  the  station  where  he  was  ordered  to  report.*  Again, 
evidence  that  a  railway  ticket  clerk,  when  killed  in  the  switching 
yard  by  a  moving  car,  was,  in  pursuance  of  his  duty,  taking  the 
numbers  of  the  cars  in  a  freight  train  which  were,  with  one  exception, 
moving  in  interstate  commerce,  has  been  held  to  be  sufficient  to  take 
to  the  jury  the  question  whether  or  not  he  was  then  engaged  in 
interstate  commerce-.* 

313.  Switching  of  Cars. — ^In  a  number  of  instances  the  federal 
employers'  liability  act  has  been  held  to  apply,  although  the  injury 
complained  of  occurred,  not  in  course  of  the  movement  of  rolling 
stock  from  one  state  to  another,  but  while  cars  were  being  switched 
in  a  railroad  yard.'  So  a  railway  employee  injured  while  acting  tis 
switchman  has  been  held  to  have  been  employed  in  interat^ite  com- 

1.  Barker  v.  Kansas  City,  etc.,  R.  196  Fed.  336,  116  C.  C.  A.  156,  47 
Co.,  88  Kan.  767,  129  Pac.  1151,  43   L.R.A.(N.S.)  1. 

L.R.A.(N.S.)  1121.  6.  Pecos,  etc.,  R.  Co.  v.  Rosenbloom, 

2.  Note :  Ann.  Cas.  1914C  166.  240  U.  S.  439,  36  8.  Ct.  390,  60  U.  S. 

3.  Lampliere  v.  Oregon  R.,  ete.,  Co.,    (L.  ed.)  730. 

196  Fed.  336,  116  C.  C.  A.  156,  47  7.  New  York  Cent.,  etc.,  R.  Co.  v. 

L.R.A.(NJ5.)  1.  Carr,  238  U.  S.  260,  35  S.  Ct.  780, 

Notes:   47   L.R.A.(N.S.)    54;   Ann.  59  U.  S.  (L.  ed.)  1298;  Pennsylvania 

Cas.  1914C  166.  Co.  v.  Donat,  239  U.  S.  50,  36  S.  Ct. 

4.  New  York  Cent.,  etc.,  R.  Co.  v.  4,  60  U.  S.  (L,  ed.)  139;  Great  North- 
Carr,  238  U.  S.  260,  35  S.  Ct.  780,  era  R.  Co,  v.  Otos,  239  U.  S.  349,  36 
59  U.  S.  (L.  ed.)  1298.  And  see  S.  Ct.  124,  60  U.  8.  (L.  ed.)  322; 
North  Carolina  R.  Co.  v.  Zachary,  232  Seaboard  Air  Line  Ry.  v.  Koennecke, 
U.  S.  248,  34  S.  Ct.  305,  58  U.  S.  239  U.  S.  352,  36  8.  Ct.  126,  60  U.  S. 
(L.  ed.)    591,  Ann.  Cas.  1914C  159.  (L.  ed.)  324;  Devine  v.  Chicago,  etc., 

5.  Lamphere  v.  Oregon  R.,  etc.,  Co.,  R.  Co.,  266  HI.  248,  107  N.  E.  595, 
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merce  within  the  meaning  of  the  act  where  he  was  engaged  at  the 
time  in  distributing  the  cars  from  an  interstate  train,  and  clearing 
the  track  for  another  interstate  train.®  And  a  car  in  an  interstate 
train  which  has  been  marked  for  repairs  and  is  to  be  switched  to  the 
repair  track  before  going  farther  has  been  held  not  to  be  withdrawn 
from  interstate  commerce  so  as  to  relieve  the  carrier  from  liability, 
under  the  safety  appliance  acts  and  the  employers  liability  act  to  a 
switch  foreman  engaged  in  breaking  up  the  train,  who  is  injured 
in  the  switching  operations  because  of  a  defective  automatic  coupler 
on  such  car.*  Again,  the  requisite  employment  in  interstate  com- 
merce has  been  held  to  exist  where  a  brakeman  on  a  train  carrying 
.several  cars  of  interstate  and  two  of  intrastate  freight  is  assisting  in 
securely  placing  the  latter  on  a  side  track  at  an  intermediate  station 
to  the  end  that  they  may  not  run  back  on  the  main  track,  and  that 
the  train  may  proceed  on  its  journey  with  the  interstate  freight.^* 
But  a  memy)er  of  a  railway  yard  switching  crew  while  engaged  in 
switching  loaded  coal  cars  belonging  to  the  railway  company  from  a 
storage  track  to  a  coal  shed  or  chutes  has  been  held  not  to  be  employed 
in  interetate  commerce.*^ 

314.  Repairing  of  Rolling  Stock. — Whether  an  employee  who  has 
been  injured  while  engaged  in  making  repairs  to  a  locomotive  or  car 
is  to  be  deemed  to  have  been,  employed  in  interetate  commerce  by 
reason  of  the  fact  that  the  car  was  to  be  used  for  traffic  between  states 
is  a  question  which  depends  upon  the  time,  place,  and  the  nature  of 
the  repairs  effected.**  The  work  of  repairing  cars  or  engines  while 
they  form  a  part  of  an  interstate  train  is  unquestionably  connected 
with  interstate  commerce;  and  it  has  also  been  held  that  employees 
engaged  in  repairing  engines  or  cars  are  engaged  in  interstate  com- 
merce where  an  interstate  run  has  been  completed  and  cars  and  engine 
ure  being  made  ready  for  another  run.*'  And  the  opinion  has  been 
expressed  in  a  number  of  decisions  that  an  employee  working  in  a 

Ann.  Cas.  1916B  481 ;  Montgomery  V.  11.  Chicago,  etc.,  R.  Co.  v.  Haning- 

Southern  Pac.  Co.,  64  Ore.  597,  131  ton,  241  U.  S.  177,  36  S.  Ct.  517,  60 

Pac.  507,  47  L.R.A.(N.S.)  13.  U.  S.  (L.  ed.)  941.     And  see  Illinois 

Notes:  47  L.R,A.(N.S.)  58;  L.R.A.  Cent.  R.   Co.  v.  Behrens,  233  U.  S. 

1915C  61.  473,  34  S.  Ct.  646,  58  U.  S.  (L.  ed.) 

8.  Seaboard  Air  Line  Ry.  v.  Koen-  1051,  Ann.  Cas.  1914C  163;  Hench  v. 
necke,  239  U.  S.  352,  36  S.  Ct.  126,  Pennsylvania  R.  Co.,  246  Pa.  St.  1, 
60  U.  S.  (L.  ed.)  324.  91  Atl.  1056,  Ann.   Cas.  1916D  230, 

9.  Great  Northern  R.  Co.  v.  Otos,  L.R.A.1915D  557. 

239  U.  S.  349,  36  S.  Ct.  127,  60  U.  S.  12.  Notes:     47     L.R.A.(N.S.)     57; 

(L.  ed.)  322.  Ann.  Cas.  1914C  167. 

10.  New  York,  etc.,  R.  Co.  v.  Carr,  13.  Baltimore,  etc.,  R.  Co.  v.  Darr, 
238  U.  S.  260,  35  S.  Ct.  780,  59  U.  S.  204  Fed.  751,  124  C.  C.  A,  751,  47 
(L.  ed.)  1298.     See  also  Thombro  v.  L.R.A.(N.S.)  4. 

Kansas  City,  etc.,  R.  Co.,  91  Kan.  684,       Notes:  47  L.RA..(N.S.)  57;  L.R,A. 
139  Pac.  410,  Ann.  Cas.  1915D  314.    1915C  62. 
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repair  shop  connected  with  an  interstate  track,  engaged  in  repairing 
a  car  used  by  a  railroad  company  indiscriminately  in  both  interstate 
and  intrastate  commerce,  is  employed  by  the  company  in  interstate 
commerce  within  the  meaning  of  the  act.^^  It  has  been  held  that 
a  boiler  maker's  helper  engaged  in  repairing  a  locomotive  regularly 
employed  in  interstate  transportation,  and  which  was  destined  for 
return  thereto  upon  completion  of  repairs,  is  employed  in  interstate 
commerce  and  within  the  protection  of  the  act.**  And  it  has  been 
held  that  the  act  applies  to  an  employee  who  is  injured  in  a  round- 
house  while  repairing  a  switch  engine,  which  is  used  for  both  Intra- 
state and  interstate  commerce.**  But  on  the  other  hand  an  employee 
in  a  machine  shop  operated  by  a  railway  company  for  repairing  parts 
of  locomotives  used  by  it  both  in  interstate  and  intrastate  transporta- 
tion has  been  held  not  to  be  employed  in  interstate  commerce  within 
the  meaning  of  the  act  while  engaged  in  taking  down  and  putting 
into  a  new  location  in  such  shop  an  overhead  countershaft  through 
which  power  is  communicated  to  some  of  the  machinery  used  in  repair 
work.*' 

315,  Working  on  or  Near  Tracks. — ^Inthe  earlier  decisions  of  the 
state  courts,  the  view  was  taken  that  an  employee  engaged  in  repair- 
ing the  track  was  not  engaged  in  interstate  commerce,  although 
interstate  trains  passed  over  the  tracks.*^  But  it  now  seems  to  t)e 
settled  beyond  question  that  an  employment  in  interstate  commerce 
within  the  contemplation  of  the  federal  statute  is  established  by 
proof  that  at  the  time  of  injury  to  the  employee  he  was  engaged  in 
making  repairs  to  a  track,  switch,  bridge,  or  like  instrumentality,  in 
use  by  the  employer  company  for  operating  trains  between  states.^* 
This  was  established  by  a  ruling  of  the  supreme  court  that  the 
requisite  employment  in  interstate  commerce  exists  where  an  employee 
of  an  interstate  railway  carrier  is  killed  while  carrying  a  sack  of 
bolts  or  rivets  to  be  used  in  repairing  a  bridge  which  is  regularly  in 
use  in  both  interstate  and  intrastate  commerce.  And  the  fact  that 
a  track  or  bridge  is  used  in  both  intrastate  and  interstate  commerce 
does  not  prevent  the  employment  of  those  who  are  engaged  in  its 
repair  or  in  keeping  it  in  suitable  condition  for  use  from  being  an 
employment  in  interstate  commerce.*^ 

14.  Uw  V.  Illin6is  Cent.  R.  Co.,  126    239  U.  S.  556,  36  S.  Ct.  188,  60  U.  S. 
C.   C.  A.  27,  208  Fed.   869,  L.R.A.    (L.  ed.)  436,  L.R.A.1916C  797. 
1915C  17.      .  18.  Note:  47  L.R.A.(N.S.)  55. 

Note:  L.R.A.1915C  63.  19.  Pedersen  v.   Delaware,  etc.,  R. 

15.  Law  V.  Illinois  Cent.  R.  Co.,  126  Co.,  229  U.  S.  146,  33  S.  Ct,  648,  57 
C.  C.  A.  27,  208  Fed.  869,  L.R.A.  U.  S.  (L.  ed.)  1125,  Ann.  Cas.  1914C 
1915C  17.  153. 

16.  Southern  Pac.  Co.  v.  Pillsbury,  Notes:  47  L.R.A.(N.S.)  56;  L.R,A. 
170   Cal.  782,  151  Pac.  277,  L.R.A.  1915C  62;  Ann.  Cas.  1914C  167. 
1916E  916.  20.  Pedersen  v.  Delaware,  etc.,  R. 

17.  Shanks  v.  Delaware,  etc.,  R.  Co..  Co.,  229  U.  S.  146,  33  S.  Ct.  648,  57 
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316.  Burden  of  Proving  Engagement  in  Interstate  Commerce. — 

As  a  prerequisite  to  the  right  of  a  plaintiff  to  recover  under  the 
federal  act,  it  is  necessary  for  him  to  show  that  at  the  time  of  injury 
he  was  actually  engaged  in  interstate  commerce.  When  the  question 
arises  whether  the  federal  act  applies,  the  burden  is  upon  the  person 
asserting  it  to  show  that  the  facts  at  the  time  of  the  happening  abated 
the  original  and  primary  sovereignty  of  the  state,  and  permitted  the 
exceptional  and  limited  power  of  the  federal  government  to  attach.^ 
There  can  be  no  recovery  under  the  federal  statute  where  the  plaintiff 
fails  to  show  that  the  train  upon  which  he  was  working  at  the  time 
of  the  injury  was  an  interstate  train,  although  that  fact  might  be  a 
matter  of  common  knowledge.  And  while  the  court  may  take  judicial 
cognizance  of  the  fact  that  trunk  line  railroads  are  engaged  in  inter- 
state commerce,  it  will  not  dispense  with  proof  that  a  particular 
employee  of  such  a  railroad  was  at  the  time  of  his  injury  engaged  in 
such  commerce,  rather  than  intrastate  tratlic.^ 

XVIII.  Proceedings  to  Enforce  Liability 

Generally 

317.  Notice  of  Injury. — ^The  English  employers'  liability  act,  and 
the  state  statutes  that  have  been  copied  thereafter,*  require,  as  a 
condition  precedent  to  an  action  for  injury  to  an  employee,  that  a 
notice  shall  be  given  to  the  employer,*  stating  the  particulars  of  the 
injury  with  sufficient  definiteness  to  apprise  the  employer  that  a 
claim  is  being  made  against  him,  and  to  enable  him  intelligently 
to  investigate  the  accident.*  The  injured  employee  has  no  caune  of 
action  under  the  statute  until  the  notice  is  properly  given,  and  the 
giving  of  the  notice  must  therefore  be  alleged  in  the  petition  and 
established  by  the  proof  before  he  is  entitled  to  recover.*    It  is  estab- 

U.  S.  (L.  ed.)  1125,  Ann.  Cas.  1914C  832  and  note;  Simpson  v.  Foundation 

153.  Co.,  201  N.  Y.  479,  95  N.  E.  10,  Ann. 

1.  Heneh  v.  Pennsylvania  R.  Co.,  Cas.  1912B  321  and  note.  See  supra, 
246  Pa.  St.  1,  91  Atl.  1056,  Ann.  Cas.  par.  114. 

1916D  230,  L.R.A.1915D  557.  6.  Finnigan  v.  New  Yoric  Contract- 
Note:  L.R.A.1915C  64.  ing  Co.,  194  N.  Y.  244,  87  N.  E.  424, 

2.  Note:  L.R.A.1915C  64.  21  L.R.A.(N.S.)  233  and  note;  Simp- 

3.  See  supra,  par.  276.  son  v.  Foundation  Co.,  201  N.  Y.  479, 

4.  Ryalls  v.  Mechjinics  Mills,  150  95  N.  E.  10,  Ann.  Cas.  1912B  321  and 
Mass.  190,  22  N.  E.  766.  5  L.R.A.  667;  note;  Pappagello  v.  Hyde,  82  N.  J. 
Hurley  v.  Olcott,  198  N.  Y.  132,  91  L.  690,  83  Atl.  951,  Ann.  Cas.  1913D 
N.  E.  270,  28  L.R.A.(N.S.)   238  and  832  and  note. 

note;  Finneran  v.  Graham,  198  Mass.       Note:  15  Ann.  Cas.  294. 

385,  84  N.  E.  473,  15  Ann.  Cas.  291        6.  Notes:    Ann.    Cas.    1912B    326; 

and  note;  Pappagello  v.  Hvde,  82  N.    Ann.  Cas.  1913I>  835. 

J.  L.  690,  33  Atl.  951,  Ann.  Cas.  1913D 
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lished,  however,  that  the  remedies  afforded  by  the  employers'  liability 
act  are  cumulative,  and  not  exclusive,  or  in  abrogation  of,  a  right  of 
action  at  common  law; '  and,  hence,  it  is  held  that  the  giving  of  the 
notice  as  to  time,  place,  and  cause  of  injuries  is  not  necessary  where 
the  action  is  based  upon  the  employee's  right  at  common  law.® 

318.  Courts  Having  Jurisdiction  of  Actions  under  Federal  Act. — 
The  federal  courts  have  original  jurisdiction  of  suits  based  upon  the 
act  of  Congress*  And  diversity  of  citizenship  *^  is  not  a  requisite  to 
the  exercise  of  this  jurisdiction.^*  Prior  to  the  amendatory  act  of 
1910,^*  suit  could  be  maintained  only  in  the  district  of  which  the 
defendant  was  a  resident,  even  though  diverse  citizenship  were  shown.** 
The  state  courts,  equally  with  the  tribunals  of  the  federal  government, 
have  jurisdiction  of  actions  based  on  the  statute,**  and  they  are  bound 
to  enforce  the  remedy  conferred,**  notwithstanding  the  fAct  that  it 
may  be  in  opposition  to  the  policy  of  the  state.**  It  being  provided 
in  several  jurisdictions  that  a  verdict  may  be  rendered  by  less  than 
twelve  jurors,  it  has  been  questioned  whether  an  action  under  the 
federal  employers'  liability  act  may  be  brought  in  the  courts  of  a 
state  wherein  such  a  practice  is  authorized.  The  cases  passing  on 
the  point  are,  however,  in  accord  in  holding  that  in  committing  to 
state  tribunals  the  enforcement  of  a  right  of  action  under  the  statute 
Congress  authorized  its  enforcement  by  any  form  of  procedure  which 
a  state  may  adopt  though  it  is  one  which  is  beyond  the  constitutional 
power  of  Congress.*'  Under  the  original  act  there  were  much  dis- 
cussion and  conflict  of  opinion  as  to  whether  suits  based  upon  the  stat- 
ute might  be  removed  from  the  state  to  the  federal  courts.**^  The 
amendatory  act  of  1910,**  however,  sets  this  question  at  rest,  and  it 
is  now  established  that  causes  are  not  subject  to  removal,*®  even  though 

7.  See  supra,  par.  296.  etc.,  R.   Co.,  82   Conn.  352,  73  Atl. 

8.  Kleps  V.  Bristol  Mfg.   Co.,  189    764,  17  Ann.  Cas.  324. 

K  Y.  516,  81  N.  E.  765,  12  L.R.A.  Notes:  47  L.R.A.(N.S.)  72;  L.R.A. 
(N.S.)  1038  and  note.  1915C  75. 

9.  Note:  47  L.R.A.(N.S.)   67.  15.  Notes:    40    L.R.A.(N.S.)    684; 

10.  See  Removal  OF  Causes.  L.R^.1915C  75. 

11.  Note:  47  L.R.A.(N.S.)  68.  16.  Note:  L.R.A.1915C  75. 

12.  See  supra,  par.  279.  17.  Minneapolis,  etc.,  R.  Co.  v.  Bom- 

13.  Note:  47  L.R.A.(N.S.)  68.  bolis,  241  U.  S.  211,  36  S.  Ct.  595, 

14.  Arizona,  etc.,  R.  Co.  v.  Clark,  60  U.  S.  (L.  ed.)  961,  Ann.  Cas.  1916E 
235  U.  S.  669,  35  S.  Ct.  210,  59  U.  S.  505;  Chesapeake,  etc.,  R.  Co.  v.  Car- 
(L.  ed.)  415,  L.R.A.1915C  834;  South-  nahan,  241  U.  S.  241,  36  S.  Ct.  594, 
ern  R.  Co.  v.  Lloyd,  239  U.  S.  496,  36  60  U.  S.  (L.  ed.)  979:  Chesapeake, 
S.  Ct.  210,  60  U.  S.  (L.  ed.)  402;  etc.,  R.  Co.  v.  Gainev,  241  U.  S.  494, 
Bradbury  v.  Chicago,  etc.,  R.  Co.,  149  36  S.  Ct.  623,  60  U.  S.  (L.  ed.)  1124. 
la.  51,  128  N.  W.  1,  40  L.R.A. (N.S.)  Note:  Ann.  Cas  1916B  156. 

684  and  note;  Fish  v.  Chicago,  etc.,       18.  Note:  47  L.R.A. (N.S.)  69. 
R.  Co.,  263  Mo.  106,  172  S.  W.  340,       19.  See  aupra,  par.  279. 
Ann.  Cas.  1916B  147  and  note.     But       20.  Teel  v.  Chesapeake,  etc.,  R.  Co., 
to  the  contrary,  see  Hoxie  V.  New  York,   204  Fed.  918,  123  C.  C.  A.  240,  47 

857 


§  319  MASTER  AND  SERVANT  18  R.  C.  L. 

divei-sity  of  citizenship  may  be  made  to  appear.^  Furthermore,  if 
any  doubt  existed  on  this  score,  it  was  completely  dispelled  by  the 
provisions  of  section  28  of  the  Judicial  Code  of  March  3,  1911.* 

319.  Practice  under  Federal  Act — ^Law  Governing. — ^Inasmuch  as 
the  federal  act  makes  no  specific  regulation  as  to  the  quantity,  quality, 
and  methods  of  proof  of  negligence,  the  procedure  will  conform  as 
nearly  as  possible  to  the  state  law  in  the  manner  and  mode  of  trial 
and  the  rules  of  pleading,  evidence,  and  law  applicable  thereto.* 
Except  in  so  far  as  the  federal  act  itself  modifies  or  changes  rules 
of  practice  and  procedure  or  substantive  law,  cases  arising  under  the 
act  should  be  heard  and  determined  in  the  state  courts  in  the  same 
manner  as  would  like  cases  founded  on  state  law.*  Accordingly,  it 
has  been  held  that  the  state  practice  conti'ols  as  to  the  sufficiency  of 
a  pleading  to  state  a  cause  of  action,  and  the  quantum  of  evidence 
required  to  taJke  the  case  to  the  jury  and  the  right  to  direct  a  verdict 
for  insufficiency  of  the  evidence.*  Again,  the  requirement  of  the 
seventh  amendment  of  the  federal  constitution  that  trials  by  jury 
be  according  to  the  course  of  the  common  law,  i.  e.,  by  a  unanimous 
verdict  of  twelve  men,  does  not  control  the  state  courts,  even  when 
enforcing  rights  under  a  federal  statute  like  the  employers'  liability 
act ;  and  such  courts  may,  therefore,  give  effect,  in  actions  under  that 
statute,  to  a  local  practice  permitting  a  trial  by  less  than  twelve  or  zt 
less  than  unanimous  verdict.*    But  a  question  as  to  the  party  bearing 

L.R.A.(N.S.)  21 J  Kansas  City  South-  4.  Central  Vermont  R.  Co.  v.  White, 

em  R.  Co.  v.  Leslie,  112  Ark. '305,  167  238  U.  S.  507,  35  S.  Ct.  865,  59  U.  S. 

S.  W.  83,  Ann.  Cas.  1915B  834;  Fish  (L.  ed.)   1433,  Ann.  Cas.  1916B  252 

V.  Chicago,  etc.,  R.  Co.,  263  Mo.  106,  and  note:  Chesapeake,  etc.,  R.  Co.  v. 

172  S.  W.  340,  Ann.  Cas.  1916B  147.  Gainey,  241  U,  S.  494,  36  S.  Ct.  633, 

Notes:   47   L.R.A.(N.S.)    70;   Ann.  60  U.^  S.    (L.  ed.)    1124;   Cincinnati, 

Cas.  1916B  155.  etc.,  R.  Co.  v.  Swann,  160  Ky.  458, 169 

1.  Kansas  City  Southern  R.  Co.  v.  S.  W.  886,  L.k.A.1915C  27. 
Leslie,  238  U.  S.  599,  35  S.  Ct.  844,  5.  Note:  Ann.  Cas.  1916B  256. 
59  U.  S.  (L.  ed.)  1478;  Southern  R.  6.  Minneapolis,  etc.,  R.  Co.  v.  Bom- 
Co.  V.  Lloyd,  239  U.  S.  496,  36  S.  Ct.  bolis,  241  U.  S.  211,  36  S.  Ct.  595,  60 
210,  60  U.  S.  (L.  ed.)  402;  Teel  v.  U.  S.  (L.  ed.)  961,  Ann.  Cas.  1916E 
Chesapeake,  et<?.,  R.  Co.,  204  Fed.  505;  St.  Louis,  etc.,  R.  Co.  v.  Brown, 
918,  123  C.  C.  A.  240,  47  Iu.HJl.  241  U.  S.  223,  36  S.  Ct.  602,  60  U.  S. 
(N.S.)   21.  (L.  ed.)  966;  Chesapeake,  etc.,  R.  Co. 

Notes:  47  L.R.A.(N.S.)  70;  L.R.A.  v.  Camahan;  241  U.  S.  241,  36  S.  Ct. 

1915C  75.  594,  60  U.   S.    (L.  ed.)    979;   Louis- 

.   2.  Kansas  City  Southern  R.  Co.  v.  ville,  etc.,  R.  Co.  v.  Stewart,  241  U. 

Leslie,  238  U.  S.  599,  35  S.  Ct.  844,  S.  261,  36  S.  Ct.  586,  60  TJ.  S.   (L. 

59  U.  S.  (L.  ed.)  1478;  Southern  R.  ed.)  989;  Chesapeake,  etc.,  R.  Co.  v. 

Co.  V.  Llovd,  239  U.  S.  496,  36  S.  Ct.  Kellv,  241  U.  S.  485,  36  S.  Ct.  630, 

210,  60  U.  S.  (L.  ed.)  402.  60  U.  S.  (L.  ed.)   1117;  Chesapeake. 

Note:  47  L.R.A.(N.S.)  7L  etc.,  R.  Co.  v.  Gainev,  241  U.  S.  494, 

3.  Notes:      47     L.R.A.(N.S.)      76;  36  S.  Ct.  633,  60  U.  S.  <L.  ed.)  1124. 

L.R.A.1915C  79.  Note:  Ann.  Cas.  1916B  156, 
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the  burden  of  proof  on  the  issue  of  contributory  negligence  is  to  be 
determined  according  to  the  rules  in  the  federal  courts  which  place 
the  burden  on  the  defendant,  and  not  according  to  any  local  rule  of 
procedure  which  imposes  that  burden  on  the  plaintiff.'  And,  of 
course,  where  the  provisions  of  the  statute  do  cover  any  point  of  sub- 
stantive law,  or  of  practice  or  procedure,  the  state  statute  is  super- 
seded, and  the  federal  statute  alone  controls.*  And  any  substan- 
tive right  or  defense  arising  under  the  federal  act  may  not  be 
diminished  or  destroyed  by  a  local  rule  of  practice.* 

320.  Time  for  Commencement  of  Action. — The  employers'  liability 
acts,  properly  so  called,  contain  a  provision  requiring  suit  to  be 
commenced  within  a  specified  time  after  the  occurrence  of  the  injury 
which  constitutes  the  foundation  of  the  action.^*  And  it  has  been 
held  that  this  limitation  of  time  must  be  regarded  not  merely  as  a 
statute  of  limitation  but  as  one  of  the  conditions  of  the  right  of  action, 
which  if  unperformed  extinguishes  the  cause  completely.*^^^  The 
language  of  the  federal  act  makes  it  plain  that  the  right  and  cor- 
relative liability  thereby  established  are  conditional  upon  the  bring- 
ing of  the  suit  "within  two  years  from  the  day  the  cause  of  action 
accrued."  **  The  bringing  of  the  action,  therefore,  within  the 
specified  time  is  a  condition  to  the  exercise  of  the  right,  and,  if  the 
condition  is  not  complied  with,  the  parties  stand,  with  respect  to  the 
wrongful  act,  as  though  the  statute  had  not  been  enacted.  The  limi- 
tation relates,  not  merely  to  the  remedy,  but  to  the  right.^^  It  is  a 
general  rule  of  law  that  where  a  cause  of  action  arises  after  death,  it 
is  considered  as  accruing,  for  the  purpose  of  the  running  of  the  stat- 
ute, only  from  the  time  when  there  is  someone  in  existence  capable 
of  suing,  and,  if  no  one  but  the  administrator  can  sue,  that  the  statute 
does  not  begin  to  run  until  administration  is  granted.    This  principle 

7.  Central  Vermont  R.  Co.  v.  White,  60  U.  S.  (L.  ed.)  226;  Seaboard  Air 
238  U.  S.  507,  35  S.  Ct.  865,  5^  TJ.  S.  Line  R.  Co.  v.  Renn,  241  U.  S.  290, 
(L.  ed.)   1433,  Ann.  Cas.  1916B  252.  36  S.  Ct.  567,  00  U.  S.  (L.  ed.)  1006; 

8.  Atlantic  Coast  Line  R.  Co.  v.  American  R.  Co.  v.  Coronas,  230  Fed. 
Bumette,  239  TJ.  S.  199,  36  S.  Ct.  75,  545,  144  C.  C.  A.  599,  L.R.A.1916E 
60  U.  S.  (L.  ed.)  226.  1095;  Morrison  v.  Baltimore,  etc.,  R. 

Note:   L.R.A.1915C   62.  Co.,  40  App.  Cas.  (D.  C.)  391,  Ann. 

9.  Norfolk  Southern  R.  Co.  v.  Fere-    Cas.  1914C  1026  and  liote. 
bee,  238  U.  S:  269,  35  S.  Ct.  781,  69       Note:  47  L.R.A.(N.S.)  78. 

U.  S.   (L.  ed.)  1303.  13.  American  R.  Co.  v.  Coronas,  230 

10.  McRae  v.  New  York,  etc.,  R.  Fed.  545,  144  C.  C.  A.  599,  L.R.A. 
Co.,  199  Mass.  418,,  85  N.  E.  425,  15   I916E  1095. 

Ann.  Cas.  489.  In  order  to  take  advantage  of  the 

U.  McRae   v.   New  York,   etc.,   R.  two  year  limitation  of  the  statute,  the 

Co.,  199  Mass.  418,  85  N.  E.  425,  16  defendant  must  plead  the  faihire  to 

Ann.  Cas.  489  and  note.   .  brinj?    the    action    within    such    time. 

12.  Atlantic   Coast  Line  R.   Co.  v.  47  L.R.A.(N.S.)   76  note. 

Bumette,  239  U.  S.  199,  36  S.  Ct  75,  . 
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was  announced  at  an  early  day/*  and  has  been  held  to  be  applicable 
to  actions  instituted  under  the  federal  act.  The  cause  of  action  under 
the  act  is  held  to  accrue  when  an  administrator  is  appointed,  and  not 
at  the  time  of  death,  within  the  meaning  of  the  section  providing 
that  no  action  shall  be  maintained  unless  commenced  two  years  from 
the  day  the  cause  of  action  accrued.*^' 

321.  Amendments  Hade  after  Lapse  of  Statutory  Period. — ^In  the 
case  of  amendments  made  after  the  expiration  of  the  two  year  period, 
it  is  held  in  accordance  with  a  general  principle  that  if  the  amend- 
ment merely  expands  or  amplifies  what  has  been  alleged  in  support 
of  the  cause  of  action  already  asserted,  it  relates  back  to  the  com- 
mencement of  the  action,  and  is  not  affected  by  the  intervening  lapse 
of  time.**  But  if  the  amendment  introduces  a  new  or  different  cause 
of  action  the  rule  is  otherwise.*'  It  has  been  held  that  where  an 
action  instituted  by  a  widow  or  parent  in  her  own  name  id  brought 
within  the  statutory  time,  she  may  subsequently,  by  amendment  to 
her  petition,  be  substituted  as  personal  representative  and  recover  in 
a  proper  case,  although  the  two  year  limitation  has  expired.*^  And 
it  has  been  held  that  an  amendment  to  the  complaint  alleging  the 
interstate  character  of  the  defendant's  business  and  of  the  train  on 
which  the  plaintiff  was  employed  when  he  sustained  the  injury,  so 
as  to  bring  the  case  within  the  act,  does  not  introduce  a  new  cause 
of  action  but  only  affects  the  defenses  that  may  be  allowed  and  the 
measure  of  the  recovery,  and  that  the  action  therefore  is  not  barred 
by  the  two  years'  limitation  contained  in  the  act.*^ 

322.  Pleadings;  Judicial  Notice  of  Federal  Act. — In  order  to 
authorize  a  recovery  under  the  federal  act  it  is  not  essential  that  the 
statute  be  pleaded  or  in  any  w^ay  referred  to  in  the  plaintiff's  plead- 
ings.*^   The  state  courts  as  well  as  the  tribunals  of  the  federal  govern- 

14.  See   Limitations   op   Actions,  (L.  ed.)   355,  Ann.   Cas,  1914B  134 

vol.  17,  p.  751.  and  note. 

16.  American    R.    Co.    v.    Coronas,  Notes:  47  L.R.A.(N.S.)  78;  L.R.A. 

230  Fed.  545, 144  C.  C.  A.  599,  L.R.A.  1915C  84.    Compare  15  Ann.  Cas.  491 

1916E  1095.  note. 

16.  Seaboard   Air   Line   R.    Co.   v.  See  supra,  par.  294. 

Renn,  241  U.  S.  290,  36  S.  Ct.  567,  60  19.  Curtice  v.  Cliieago,  etc.,  R.  Co., 

U.  S.  (L.  ed.)  1006;  Morrison  v.  Bal-  162  Wis.  421,  156  N.  W.  484,  L.R.A. 

timore,  etc.,  R.  Co.,  40  App.  Cas.  (D.  1916D  316. 

C.)  391,  Ann.  Cas.  1914C  1026;  Cur-  Note:  Ann. -Cas.  1914C  1020. 

tice  V.  Chicago,  etc.,  R.  Co.,  162  Wis.  20.  Grand  Trunk  Western  R.  Co.  v. 

421,  156  N.  W.  484,  L.R.A.1916D  316.  Lindsay,  233  U.  S.  42,  34  S.  Ct.  581, 

See    also    Limitations    of    Actions,  58    U.    S.    (L.   ed.)    838,   Ann.   Cas. 

vol,  17,  p.  815  et  seq.  1914C    168    and    note;    Kansas    City 

17.  Seaboard  Air  Line  R.  Co.  v.  Western  R.  Co.  v.  McAdow,  240  U.  S. 
Renn,  241  U.  S.  290,  36  S.  Ct.  567,  51,  36  S.  Ct.  252,  60  U.  S.  (L.  ed.) 
60  U.  S.  (L.  ed.)  1006.  520. 

18.  Missouri,  etc.,  R.  Co.  v.  Wulf,  Notes:  47  L.R.A.(N.S.)  75;  L.R.A. 
226  U.  S.  570,  33  S.  Ct.  135,  57  U.  S.  1915C  78. 
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ment  are  bound  to  take  judicial  notice  of  the  act.*  But,  of  course, 
sufficient  facts  must  be  alleged  to  show  that  the  statute  is  applicable 
to  the  case  at  bar.*  If,  however,  the  complaint  fails  to  allege  that  the 
employee  was  engaged  in  interstate  commerce  at  the  time  of  the 
injury,  that  fact  may  be  supplied  by  the  answer.  And  the  judgment 
for  the  plaintiff  will  not  be  reversed  upon  the  sole  ground  that  the 
complaint  did  not  allege  a  cause  of  action  within  the  statute,  where 
the  defendant  was  allowed  to  prove  the  facts  which  made  the  ca^je 
governed  by  that  statute,  and  was  accorded  all  the  rights  and  defenses 
it  was  entitled  to  under  the  act.'  Counts  at  common  law  and  under 
the  federal  act  may  be  joined  in  the  same  declaration  or  complaint.'* 
So, .  a  plaintiff  may  declare  the  cause  of  action  in  two  counts,  one 
under  the  federal  act,  and  the  other  under  the  state  law.  It  is  not 
error  for  the  court  to  refuse  to  strike  out  a  count  in  a  complaint 
drafted  under  the  federal  act  as  improperly  joined  with  other  counts 
seeking  a  recovery  under  the  state  employers'  liability  act.*  Where 
the  plaintiff  has  averred  in  proper  allegation  that  at  the  time  of  the 
injury  he  was  engaged  in  interstate  commerce,  the  question  cannot 
be  put  in  issue  by  a  general  denial  on  the  part  of  the  defendant,  but 
can  be  raised  only  by  an  affirmative  pleading.*  The  allowance  of  an 
amendment  to  the  declaration  expressly  bringing  the  action  within 
the  act  infringes  no  federal  right  where  it  alleges  the  same  facts  as 
the  original  declaration,  with  the  exception  of  an  additional  allegation 
that  the  plaintiff  was  injured  on  an  interstate  trip.' 

323.  Election  between  Federal  Act,  State  Statutes,  and  Coxnmon 
Law. — It  not  infrequently  occurs  that  a  right  of  recovery  is  asserted 
u^der  either  the  federal  act  or  the  local  statute,  and  when  proof  is 
m»de  it  appears  that  a  recovery  must  be  had,  if  at  all,  under  the  other 
law.  In  this  situation,  the  question  as  to  what  is  the  proper  procedure 
h&s  been  the  subject  of  much  discussion  and  conflict  of  opinion.  The 
better  view  seems  to  favor  a  liberal  interpretation  of  rules  in  order 
that  technicality  may  not  defeat  justice;  but  in  shifting  from  one  law 
to  the  other  the  plaintiff  must  not  assume  inconsistent  positions.^  As 
to  whether  an  employee  who,  by  a  joinder  of  counts  or  by  a  declara- 
tion in  general  form,  alleges  a  cause  of  action  good  either  under  the 
federal  act  or  under  the  state  law  should  on  the  trial  be  compelled  to 

1.  Kansas  City  Western  R.  Co.  v.    Co.,  87  Vt.  399,  89  Atl.  475,  L.R.A. 
McAdow,  240  U.  S.  51,  36  S.  Ct.  252,    1915C  33  and  note. 

60  U.  S.  (L.  ed.)  520.  5.  Note:  L.R.A.1915C  78. 

Notes:  47  L.R.A.(N.S.)  75;  L.R.A.  6.  Note:  L.R.A.1915C  79. 

1915C  78;  Ann.  Cas.  1914C  171.  7.  Kansas  City  Western  R.  Co.  v. 

2.  Notes:     47     L.R.A.(N.S.)      74;  MeAdow,  240  U.*  S.  51,  36  S.  Ct.  252, 
L.R.A.1915C  78.  60  U.  S.  (L.  ed.)  520. 

3.  Note:  L.R.A.1915C  78.  8.  Note:  L.R.A.1915C  80. 

4.  Bouchard  v.  Central  Vermont  R. 
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elect,  the  decisions  are  neither  clear  nor  harmonious.*  According  to 
some  of  the  authorities  an  election  should  be  compelled ;  **  whereiis 
others  have  taken  an  opposite  view,  it  being  thought  by  some  courts 
that  a  hardship  would  be  inflicted  upon  the  parties  to  compel  them 
to  try  out  first  the  question  whether  the  federal  act  applies,  and,  if 
it  in  the  end  should  be  decided  that  it  does  not,  then  to  test  by  further 
litigation  their  rights  under  the  state  statute.** 

Damages  under  Federal  Act 

324.  In  General. — A  question  relating  to  the  construction  of  the 
federal  employers'  liability  act  that  has  given  rise  to  considerable 
controversy  is  the  measure  and  amount  of  damages  recoverable  there- 
under.** Where  suit  is  brought  by  the  employee  himself,  it  seems 
to  be  established  clearly  enough  that  he  is  entitled  to  such  damages 
as  will  compensate  him  for  his  expenses  incurred,  loss  of  time,  suffer- 
ing, and  diminished  earning  power.*'  But  it  seems  that  mental 
worry  over  loss  of  income  and  the  future  welfare  of  dependents  is  too 
I'emote  to  be  considered.**  The  act  places  no  restriction  on  the  amount 
of  damai^es  that  may  be  recovered  except  that  of  damages  actually 
sustained,  and  the  amount  is  in  nowise  limited  bv  anv  state  statute 
on  the  question.**  Excessiveneas  of  the  verdict  is  in  this  class  of 
cases,  perhaps,  a  less  favored  ground  for  reversal  than  in  many 
others.**  Ten  per  cent  damages  may  be  added  by  a  state  court  of 
last  resort  in  affirming  a  judgment  for  the  plaintiff  where  the  defend- 
ant obtained  a  supersedeas,  and  the  local  law  makes  10  per  cent  the  cost 
of  it  to  all  persons  if  the  judgment  is  affirmed.*'  The  damages  should, 
according  to  the  express  provisions  of  the  act,  be  diminished  in  case 
the  employee  was  guilty  of  contributory  negligence,  in  proportion 
to  the  amount  of  negligence  contributory  to  the  accident.** 

325*  Death  of  Employee. — ^Under  the  federal  employers'  liability 
act,  as  interpreted  by  the  supreme  court  of  the  United  States,  a  new 

9.  Notes:  47  L.R.A.(N.S.)  78;  Ann.       14.  Note:  47  L.R..A.(N.S.)  79. 
Cas.  1917A  1270.  16.  Notes:     47     L.R.A.(N.S.)     83; 

10.  Thompson  v.  Cincinnati,  etc.,  R.    L.R.A.1915C  87. 

Co.,   165  Kv.   256,  176   S.   W.  1006,  16.  St.  Louis,  etc.,  R.  Co.  t.  Craft, 

Ann.  eas.  lif)17A  1266  and  note.  115  Ark.  483,  171  8.  W.  1186,  L.R.A, 

11.  Note:  Ann.  Cas.  1917A  1271.  1916C  817  and  note. 

12.  Michigan  Cent.  R.  Co.  v.  Vree-  Notes:  47  L.R.A.(N.S.)  83;  L.R.A. 
land,  227  U.  S.  59,  33  S.  Ct.  192,  57  1915C  88. 

U.  S.  (L.  ed.)  417,  Ann.  Cas.  1914C  17.  Louisville,  etc.,  R.  Co.  t.  Stewart, 
176.  241  U.  S.  261,  36  S.  Ct.  586,  60  U.  S. 

13.  Michigan  Cent.  R.  Co.  v.  Vree-    (L.  ed.)  989. 

land,  227  U.  S.  59,  33  S.  Ct.  192,  57       18.  As  to  proof  of  contributory  n^- 
IT.  S.   (L.  ed.)  417,  Ann.  Cas,  1914C   ligence  in  diminution  of  damages  under 
176;  Chesapeake,  etc.,  R.  Co.  v.  Car-   the    federal    employers'    liability    aet, 
nahan,  241  U.  S.  241,  36  S.  Ct.  594,   see  supra,  par.  284. 
60  U.  S.  (L.  ed.)  979. 
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and  distinct  right  of  action  is  given  for  the  benefit  of  the  dependent 
relatives  named  in  the  statute,  and  the  damages  recoverable  are  limited 
to  such  loss  as  results  because  they  have  been  deprived  of  a  reasonable 
expectation  of  pecuniary  benefits  by  the  wrongful  death  of  the  injured 
employee.  The  damage  is  limited  strictly  to  the  financial  loss  sus- 
tained. If  there  is  no  reasonable  expectation  of  pecuniary  benefits, 
or  no  financial  loss  sustained,  then  there  can  be  no  recovery  under 
this  act.**  The  plaintiff's  declaration  or  complaint  is  fatally  defective 
where  it  contains  no  positive  averment  of  pecuniary  loss  to  the  bene- 
ficiaries, and  does  not  set  out  facta  and  circumstances  adequate  to 
apprise  the  defendant  with  reasonable  particularity  that  such  loss  in 
fact  has  been  suffered.-®  The  criterion  of  loss  is  not  the  legal  duty  of 
support  owed  by  the  deceased  but  the  pecuniary  benefits  reasonably 
to  have  been  anticipated,  and  hence  notwithstanding  a  legal  duty 
to  support  may  have  existed  it  would  seem  that  cases  may  arise  when 
no  substantial  damages  could  be  recovered.*  The  approved  measure 
of  recovery  is  the  present  cash  value  of  the  future  benefits  of  which 
the  beneficiaries  were  deprived  by  the  death,  making  adequate  allow- 
ance, according  to  the  circumstances,  for  the  earning  power  of  money.* 
The  excess  earnings  of  the  deceased  over  the  amount  reasonably  to 
be  expected  to  be  contributed  to  the  beneficiaries  cannot  be  reduced 
to  a  cash  value  and  assessed  as  an  element  of  recoverable  damages.* 
The  elements  which  make  up  the  total  damages  resulting  to  a  minor 
child  from  a  parent's  death  may  be  materially  different  from  those 
demanding  examination  where  the  beneficiary  is  a  spouse  or  collateral 
dependent  relative;  but  in  every  instance  the  award  must  be  based 

19.  Michigan  Cent.  R.  Co.  v.  Vree-  S.  E.  970,  L.R.A.1916E  185;  Fogarty 

land,  227  U.  S.  59,  33  S.  Ct.  192,  57  v.  Northern  Pac.  B.  Co.,  85  Wash.  90, 

U.  8.  (L.  ed.)  417,  Ann.  Cas.  1914C  147  Pac.  652,  L.R.A.1916C  803. 

176  and  note;   American   R.   Co.   v.  Not«s:  47  L.R.A.(N.S.)  81;  L.R.A. 

Didrickaen,  227  U.  S.  145,  33  S.  Ct.  1915C  86. 

224,  57  U.  S.  (L.  ed.)  456;  Gulf,  etc.,  See  supra,  par.  295. 

R.  Co.  V.  McGinnifi,  228  U.  S.  173,  33  20.  Garrett    v.    Louisville,   etc.,    R. 

S.  a.  426,  57  U.  S.    (L.  ed.)   785;  Co.,  235  U.  S.  308,  35  S.  Ct  32,  59 

North  Carolina  R.  Co.  v.  Zachary,  232  U.  S.  (L.  ed.)  242. 

U.  S.  248,  34  S.  Ct.  305,  58  U.  S.  (L.  Note:   47  L.H.A.(N.S.)   74. 

ed.)  591,  Ann.  Cas.  1914C  159;  Nor-  See  supra,  par.  293. 

folk,  etc.,  R.  Co.  v,  Holbrook,  235  U.  1.  Michigan  Cent.  R.  Co.  v.  Vree- 

S.  625,  35  S.  Ct.  143,  59  U.  S.  (L.  land,  227  U.  S.  59,  33  S.  Ct.  192,  57 

ed.)  392;  Chesapeake,  etc.,  R.  Co.  v.  U.  S.  (L.  ed.)  417,  Ann.  Cas.  1914C 

KeUy,  241  U.  S.  485,  36  S.  Ct.  630,  176  and  note. 

60  U.  S.  (L.  ed.)  1117;  Kansas  City  2.  Chesapeake,  etc.,  R.  Co.  v.  Kelly, 

Southern  R.  Co.  v.  Leslie,  112  Ark.  241  U.  S.  485,  36  S.  Ct.  630,  60  U.  S. 

305,  167  S.  W.  83,  Ann.  Cas.  1915B  (L.  ed.)  1117;  Chesapeake,  etc.,  R.  Co. 

834;  McCoullough  v.  Chicago,  etc.,  R.  v.  Gainey,  241  U.  S.  494,  36  S.  Ct. 

Co.,  160  la.  524,  142  N.  W.  67,  47  633,  60  U.  S.  (L.  ed.)  1124. 

L.R.A.(N.S.)  23;  Dooley  v.  Seaboard  3.  Note:  Ann.  Cas.  1914C  182. 
Air  Line  R.  Co.,  163  N.  C.  454,  79 
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upon  money  values,  the  amount  of  which  can  be  ascertained  only 
upon  a  view  of  the  peculiar  facts  presented.*  The  loss  of  the  com- 
panionsliip  or  society  of  a  son  or  husband  has  been  held  not  to  be  an 
element  of  recoverable  damages.*  But  in  the  case  of  a  dependent 
widow  and  minor  children,  the  courts  are  inclined  to  permit  juries 
in  e-Jtimating  the  pecuniary  loss  to  make  liberal  allowance  for  the 
peculiar  obligations  incident  to  the  relationship  of  husband  and 
father.®  And  there  are  cases  holding  that  it  is  proper  to  allow  dam- 
ages for  the  loss  to  a  child  of  the  society  and  companionship  of  its 
father.'  Mental  anguish,  however,  is  not  an  element  of  damage; 
nor  may  punitive  damages  be  allowed.® 

326.  Pain  and  Suffering  in  Action  for  Death. — ^Under  the  act  as 
(originally  passed,  it  waf  held  to  be  improper  to  allow  any  damage  for 
pain  and  suffering  inflicted  on  the  deceased.*  But  by  virtue  of  the 
amendatory  act  of  1910,*®  the  recovery  in  an  action  brought  by  the 
personal  representative  of  a  deceased  employee  may  include  both 
damages  for  the  decedent's  conscious  pain  and  suffering  during  the 
period  intervening  between  fatal  injuries  and  death,  and  damages 
for  the  pecuniary  loss  sustained  by  the  relative  or  next  of  kin  for 
who.^e  benefit  the  action  is  brought.**  In  case  death  is  instantaneous, 
tl>e  beneficiaries  are  entitled  to  recover  their  pecuniary  loss  and  noth- 
ing more.**  And  such  pain  and  suffering  as  are  substantially  con- 
temporaneous with  death,  or  are  mere  incidents  to  it,  as  well  as  the 
short  periods  of  insensibility  which  sometimes  intervene  between  fatal 
injuries  and  death,  have  been  lield  to  afford  no  basis  for  a  separate 
estimation  or  award  of  damages  under  the  act  of  1910.*'  The  exces- 
siveness  of  an  award  for  pain  and  suffering  of  a  deceased  employee 

4.  Norfolk,  etc.,  R.  Co.  v.  Holbrook,  237  U.  S.  648,  35  S.  Ct.  704,  59  U.  S. 
235  U.  S.  625,  35  S.  Ct.  143,  59  U.  S.  (L.  ed.)  1160;  Kansas  City  Southern 
(L.  ed.)   392.  R.  Co.  v.  Leslie,  238  U.  S/599,  36  S. 

5.  American  R.  Co.  v.  Didrickson,  Ct.  844,  59  U.  S.  (L.  ed.)  1478;  Kan- 
227  U.  S.  145,  33  S.  Ct.  224,  57  U.  S.  sbb  City  Southern  R.  Co.  v.  Leslie,  112 
(L.  ed.)  456 ;  MeCoullough  V.  Chicago,  Ark.  305,  167  S.  W.  83,  Ann.  Cas. 
etc.,  R.  Co.,  160  la.  524,  142  N.  W.  1915B  834;  St.  Louis,  etc.,  R.  Co.  v. 
67,  47  L.R.A.(N.S.)  23.  Craft,  115  Ark.  483,  171  S.  W.  1185, 

Notes:  L.R.A.1915C  86;  Ann.  Cas.   L.R.A.1916C  817. 
1914C  182.  Notes:   47   L.R.A.(N.S.)    82;    Ann. 

6.  •  Note :  L.R.A.1915C  86.  Cas.  1914C  182. 

7.  Michigan  Cent.  R.  Co.  v.  Vree-  12.  Norfolk,  etc.,  R.  Co.  v.  Hol- 
land, 227  U.  S.  59,  33  S.  Ct.  192,  brook.  236  U.  S.  625,  35  S.  Ct.  143, 
57  U.  S.  (L.  ed.)  4]7,  Ann.  Cas.  59  U.  S.  (L.  ed.)  392;  Carolina,  etc., 
1914C  176  and  note.  R.  Co.  v.   Shewalter,  128  Tenn.  363, 

8.  Notes:  47  L.R.A.(N.8.)  82;  161  S.  W.  1136,  Ann.  Cas.  1915C  605 
L.R.A.1915C  86;  Ann.  Cas.  1914C  182.  and  note,  L.R.A.1916C  964. 

9.  Notes:  47  L.R.A.(N.S.)  67;  Ann.  13.  St.  Louis,  etc.,  R.  Co.  v.  Craft, 
Cas.  1914C  182.    See  supra,  par.  295.  237  IT.  S.  648,  35  S.  Ct.  704,  59  U.  S. 

10.  See  supra,  par.  279.  (L.  ed.)    1160. 

11.  St.  Louis,  etc.,  R.  Co.  v.  Craft, 
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is  a  question  of  fact  which,  is  not  open  to  revision  in  th^  federal 
supreme  court  on  writ  of  error  to  a  state  court^* 

Review  by  Federal  Supreme  Covjrt 

327.  In  GeneraL — Subject  to  the  general  principles  governing  the 
reviewing  power  of  the  federal  supreme  court,  cases  may  be  brought 
before  that  court  by  writ  of  &noT  to  the  inferior  federal  courts  and 
to  the  highest  courts  of  the  states.^*  In  reviewing  cases  that  are 
brought  before  it  in  this  manner,  the  court  will  not  as  a  rule  consider 
questions  involving  matters  of  pleading,  the  admissibility  of  evidence, 
the  sufficiency  of  exceptions,^*  or  like  rulings.^'  Upon  a  like  prin- 
ciple, a  judgment  of  the  circuit  court  of  appeals  will  be  affirmed 
where  all  the  questions  presented  for  decision  are  of  general  law, 
not  involving  the  interpretation  of  a  statute,  and  it  does  not  clearly 
appear  that  error  was  committed  in  the  decision  of  such  questions.*** 
Upon  a  question  as  to  the  sufficiency  of  evidence  the  federal  supreme 
court  will  not  reverse  the  judgment  of  a  state  court  unless  it  clearly 
appears  that  error  has  been  committed.**  In  the  language  of  the 
court,  error  must  be  palpable  in  order  to  justify  a  reversal,  where  the 
case  "is  one  in  which  there  is  no  question  as  to  the  interpretation  of 
any  provision  of  the  federal  act,  or  as  to  the  definition  of  legal  prin- 
ciple in  its  application,  but  simply  involves  an  appreciation  of  all  the 
facts  and  admissible  inferences  in  the  particular  case  for  the  purpose 
of  determining  whether  there  were  matters  for  the  consideration  of 
the  jury."  *•  And  so  it  is  held  that  without  a  clear  conviction  of  error, 
the  federal  supreme  court  will  not  reverse,  on  writ  of  error  to  a  state 
court,  the  ruling  of  both  courts  below  that  there  was  evidence  tending 
to  show  that  the  "next  of  kin"  were  so  dependent  on  the  deceased 
as  to  justify  a  recovery.* 

14.  St.  Louis,  etc.,  R.  Co.  v.  Craft,  18.  Southern  R.  Co.  v.  Gadd,  233 
237  U.  S.  648,  35  S.  Ct.  704,  69  U.  S.  U.  S.  572,  34  S.  Ct.  696,  68  U.  S. 
(L.  ed.)  1160.  (L.  ed.)  1099;  Yiizoo,  etc.,  R.  Co.  v. 

15.  Misaonri,  etc.,  R.  Co.  v.  Wulf,  Wright,  235  U.  S.  376,  35  S.  Ct.  130, 
226  U.  S.  570,  33  S.  Ct.  135,  57  U.  S.  59  U.  S.  (L.  ed.)  277. 

(L.  ed.)    355,  Ann.  Cas.   1914B  134.  19,  Chicago,  etc.,  R.  Go.  v.  Devine, 

See  United  States  Courts.  239  U.  S.  52,  36  S.  Ct.  27,  60  U.  S. 

16.  Central  Vermont  R.  Co.  v.  (L.  ed.)  140;  Great  Northern  R.  Co. 
White,  238  U.  S.  507,  35  S.  Ct.  865,  v.  Kjiapp,  240  U.  S.  464,  36  S.  Ct. 
59  U.  S.  (L.  ed.)  1433,  Ann.  Cas.  399,  60  U.  S.  (L.  ed.)  745;  Louia- 
1916B  252 ;  Osbome  v.  Gray,  241  U.  viUe,  etc.,  R.  Co.  v.  Stewart,  241  U.  S. 
S.  16,  36  S.  Ct.  486,  60  U.  S.  (L.  261,  36  S.  Ct  586,  60  U.  S.  (L.  ed.) 
ed.)  865.  989. 

17.  Central  Vermont  R.  Co.  ▼.  20.  Great  Northern  R.  Co.  v.  Knapp, 
White,  238  U.  S.  507,  35  S.  Ct.  865,  240  U.  S.  464,  36  S.  Ct.  399,  60  U.  S. 
59  U.   S.    (L.  ed.)    1433,   Ann.   Cas.  (L.  ed.)  745. 

1916B  252.  1.  Seaboard  Air  Line  Ry.  t.  Ken- 
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328.  Federal  Questions.— Where  a  case  comes  up  on  writ  of  error 
to  a  state  court,  the  federal  supreme  court  may  not  consider  merely 
incidental  questions ;  ■  it  is  confined  to  an  examination  of  such  as 
are  federal  in  character,*  by  which  is  meant  questions  that  "in  their 
essence  involve  the  existence  of  the  right  in  the  plaintiff  to  recover 
under  the  federal  statute  to  which  his  recourse  by  the  pleadings  was 
exclusively  confined,  or  the  converse,  that  is  to  say,  the  right  of  the 
defendant  to  be  shielded  from  responsibility  under  that  statute  because 
when  properly  applied  no  liability  on  his  part  from  the  statute  would 
result."  *  Whether  or  not  the  case  presents  a  federal  question  so  as 
to  be  reviewable  by  the  United  States  supreme  court  has  been  a 
frequent  subject  of  contention  before  the  court.*  It  has  been  ruled 
that  federal  questions  are  presented  by  contentions  that  the  trial  court 
erred  in  refusing  to  instruct  a  verdict  on  the  ground  that  there  was 
no  evidence  tending  to  show  either  negligence  or  that  the  carrier  or 
the  deceased  at  the  time  of  the  particular  transaction  from  which  the 
injury  arose  was  engaged  in  interstate  commerce.*  And  whether  or 
not  the  two  years'  limitation  ^  was  in  eflfect  disregarded  by  permitting 
an  amendment  of  the  complaint  so  as  to  state  distinctly  that,  at  the 
time  of  the  injury,  the  defendant  was  engaged  and  the  plaintiff 
employed  in  interstate  commerce,  has  been  held  to  be  a  federal  ques- 
tion subject  to  re-examination  by  writ  of  error  to  a  state  court,  how- 
ever much  the  allowance  of  the  amendment  otherwise  might  have 
rested  in  discretion,  or  have  been  a  matter  of  local  procedure.*  But 
the  question  whether  the  declaration  in  an  action  against  a  railway 

ney,  240  U.  S.  489,  36  S.  Ct.  458,  60  gett,  236  U.  S.  668,  35  S.  Ct.  481,  59 

U.  S.   (L.  ed.)   762.     As  to  who  are  U.  S.  (L.  ed.)  777. 

dependents,  see  supra,  par.  293.  5.  Chicago,  etc.,  R.  Co.  v.  Hackett, 

2.  Seaboard  Air  Line  Ry.  v.  Pad-  228  U.  S.  559,  33  S.  Ct.  581,  57  U.  S. 
gett,  236  U.  S.  668,  35  S.  Ct.  481,  59  (L.  ed.)  966;  St.  Louis,  etc.,  R.  Co. 
U.  S.  (L.  ed.)  777.  v.  Hesterly,  228  U.  S.  702,  33  S.  Ct. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Seale,  703,  57  U.  S.  (L.  ed.)  1031;  Toledo, 
229  U.  S.  156,  33  S.  Ct.  651,  57  U.  S.  etc.,  R.  Co.  v.  Slavnn,  236  U.  S.  454, 
(L.  ed.)  1129,  Ann.  Cas.  1914C156;  ^  S.  Ct.  306,  59  U.  S.  (L.  ed.)  671; 
North  Carolina  R.  Co.  v.  Zacharv,  232  Chicago,  etc.,  R.  Co.  v.  Wagner,  239 
U.  S.  248,  34  S.  Ct.  305,  58  U.  S.  P,-  ».  452,  36  S.  Ct.  135,  60  U.  S 
(L.  ed.)  591,  Ann.  Cas.  1914C  159;  j^'^'^^.^^.'  2^^7\^a  ^^W  ^ 
Southern  R.  Co.  v.  Crockett,  234  U.  S.  H-'   ^i  \  la^  ' 

725,  34  S.  Ct.  897,  58  U.  S.  (L.  ed.)    ^  vlJ.^7  t  p  a  /w  q  ^  fic    t  t>  a 
1564;  Toledo,  etc.,  R.  Co.  v.  Slavin,   10?^^^  *^  LJt.A(N.S.)  68;  L.R.A 

236  U.  S.  454,  35  S.  Ct.  306,  59  U.  S.  i    rw'         ^to     ^    Cn    ^    n.vnno 

/T      j\  crrt     01.       J   A-    T-      T>  ''•  ^aieago,  etc.,  n.  Co.  v.  JUevine, 

(L.  ed.)  671;  Seaboard  Air  Line  Ry.  239  U.  S.  52,  36  S.  Ct.  27,  60  U.  S. 

V.  Padgett,  236  U.  S.  668,  35  S.  Ct.  (l,  ed.)   140. 

481,  59  U.  S,  (L.  ed.)  777;  Chicago,  7.  See  supra,  par.  321. 

etc.,  R.  Co.  V.  Devine,  239  U.  S.  52,  8.  Seaboard  Air  Line  Rv.  v.  Renn, 

36  S.  Ct.  27,  60  U.  S.  (L,  ed.)  140.  241  U.  S.  290,  36  S.  Ct.  567,  60  U.  S. 

4.  Seaboard  Air  Line  Ry.  v.  Pad-  (L.  ed.)  1006. 
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company  for  the  wrongful  killing  of  an  employee  permitted  a  re- 
covery at  common  law  is  one  of  local  law  in  the  absence  of  any  show- 
ing bringing  the  injury  within  the  federal  act,  and  is,  therefore,  not 
open  for  review  in  the  federal  supreme  court  on  writ  of  error  to  a 
state  court.* 

9.  Osborne  v.  Gray,  241  U.  S.  16,  36  S.  Ct.  486,  60  U.  S.  (L.  ed.)  865. 


MASTERS  IN  CHANCERY 

See  Equitt,  vol.  10,  p.  507. 


MASTERS  OF  VESSELS 

See  Shipping. 


Mi^YHEM 

See  Cbiminal  Law,  vol  8,  p«  SOi. 
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I.  Introductory 

1.  Definition,  Nature  and  Origin 

2.  So-called  New  York  and  Pennsylvania  Classes  of  Statutes 

3.  Constitutionality  of  Statutes  Generally 

4.  Provisions  of  Statutes  Considered  Invalid 

5.  Liberal  Construction  of  Statutes 

6.  Strict  Construction  of  Statutes 

7.  Statute  Applicable;  Conflict  of  Lawa 

II.  Property  or  Interests  to  Which  Lien  May  Attach 

8.  In  General 

9.  Public  Property 

10.  Property  of  Public  Service  Corporations 

11.  Property  of  Religious  and  Charitable  Institutions 

12.  Equitable  Interests  Generally 

13.  Vendee's  Interest  under  Executory  Contract 

14.  Leasehold  Estates 

15.  Homesteads 

III.  Right  to  Lien 

Meaning  of  Statutory  Tbrms 

16.  "Erection"  or  "Construction" 

17.  "Building" 

38.  "Improvements" 
IP.  "Appurtenances" 
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20.  "Other**  Improvement  or  Structure 

21.  Miscellaneous  Statutory  Terms 

As  Affected  bt  Exprsss  or  Implied  Contb^ct 

22.  Lien  Dependent  on  Contract  Generally 

23.  What  Constitutes  an  Implied  Contract  with  Owner 

24.  Entire  Contract  Containing  Nonlienable  Items 

25.  Vendee's  Contract  as  Binding  Vendor 

26.  Lessee's  Contract  as  Binding  Lessor 

27.  Contract  of  Married  Woman  Generally 

28.  Contract  of  Husband  as  Agent  of  Wife 

29.  Ratification  of  or  Estoppel  to  Deny  Husband's  Agency 

30.  Joint  Tenancy  of  Husband  and  Wife,  Entirety,  Curtesy,  and  Dower 

31.  Contract  of  Infant 

32.  Contract  of  Trustee,  Guardian,  Executor  or  Administrator 

33.  Necessity  for  Recording  Contract 

34.  Notice  of  Nonresponsibility 

35.  Effect  of  Abandonment  of  Improvement  by  Owner 

36.  Effect  of  Default  of  Contractor 

37.  Defects  or  Deficiencies  in  Work  as  Affecting  Lien 

Persons  Entitled  to  Lien 

38.  In  General 

39.  Contractors  and  Subcontractors 

40.  Materialmen 

41.  Mechanics  and  Laborers 

42.  Surety  on  Contractor's  Indemnity  Bond 

For  What  Lien  May  Be  Obtained 

43.  Repairs,  Additions  or  Alterations 

44.  Removal  or  Destruction  of  Building 

45.  Improvement  Not  Placed  on  Premises  but  Having  Beneficial  Connection 

46.  Filling,  Clearing,  Grading,  Terracing,  or  Sodding 

47.  Walks  and  Pavements 

48.  Materials  Generally 

49.  Materials  foir.  Temporary  Construction  Work 

50.  Necessity  that  Materials  Be  Incorporated  in  Structure 

51.  Necessity  for  Delivery  of  Materials  upon  Premises 

52.  Materials  Sold  in  Ordinary  Course  of  Trade 

53.  Annexation  to  Realty  Generally 

54.  Fixtures 

55.  Advance  of  Money  or  Guaranty  of  Payment  as  Entitling  to  Lien 

56.  Miscellaneous  Lienable  and  Nonlienable  Items 

IV.  Proceedings  to  Obtain  Lien 

In  Genbrajj 

57.  Necessity  for  Compliance  -trith  Statutory  Provisions 

58.  Notice  to  Owner  Generally 

59.  On  Whom  Service  of  Notice  to  Be  Made 
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Filing  Claim  or  Statement 

60.  Necessity  to  File  Claim 

61.  Time  for  Filing  Generally 

62.  Running  Account  or  Continuous  Contract 

63.  Separate  Contracts 

64.  Effect  of  Adding  New  Items 

65.  Effect  of  Remedying  Defects  in  Work  or  Materials 

66.  Extras  and  Repairs  as  Affecting  Time  to  File 

What  Claim  or  Statement  Should  Contain 

67.  In  General 

68.  Name  of  Owner  of  Premises  or  Interest 

69.  Description  of  Property 

70.  Allegations  as  to  Work  and  Materials 

71.  Amount  Due 

72.  Verification 

Effect  upon  Li£n  of  Errors  ob  Defects  in  Claim 

73.  In  General 

74.  Designation  of  Owner 

75.  Description  of  Property 

76.  Intentional  0\»erstatement  of  Amount  Due 

77.  Excessive  Claim  Inadvertently  Made 

78.  Inclusion  of  Nonlienable  Items 

Amendment  or  Filing  New  Claim 

79.  In  General 

80.  Under  Statute 

V.  Operation  and  Effect  af  Lien 

Amount  and  Extent  op  Lien 

81.  Amount  Secured 

82.  Time  of  Commencement  of  Lien 

Property,  Estates  and  Rights  Awtbcted 

83.  In  General 

84.  Land  Generally 

85.  I^t  or  Lots  of  Land 

86.  Building  or  Improvement  as  Distinct  from  Land 

87.  Separate  Buildings  on  Noncontiguous  Lots 

88.  Single  Building  on  Separate  Lots 

89.  Several  Buildings  under  Separate  Contracts 

90.  Several  Buildings  under  One  Contract 

Priorities 

91.  In  General 

92.  As  between  Different  Mechanics*  Liens 

93.  As  to  Assignee  of  Amount  Due  Contractor 

94.  Priority  over  Mortgages  Generally 

95.  Priority  of  Mortgage  over  Mechanic's  Lien  Generally 

870 


18  B.  C.  L,  MECHANICS*  LIENS 

9 

96.  When  lien  Has  Priority  over  Prior  Mortgage' 

97.  Mortgage  for  Future  Ad\ances 

98.  Purchase  Money  Mortgage 

99.  Vendor's  Lien 

100.  Mechanic's  Lienor  as  a  Farchaselr 

VI.  Assignment  of  Claim  or  Lien 

101.  Right  of  Assignee  of  Lienable  Claim  to  Lien 

102.  Right  of  Assignor  of  Claim  to  File  Lien 

103.  Right  of  Assignee  of  Perfected  Lien 

VIL  Waiver,  Discharge  or  Release  of  Liea 

104.  Waiver  of  Lien  Generally 

105.  Release  or  Discharge  of  Lien  Generally 

106.  On  Giving  Bond  or  Undertaking 

107.  Removal  or  Destruction  of  Work  or  Improvement 

108.  Insolvency  or  Bankruptcy  of  Owner  or  Contractor 

109.  Conveyance  of  Property 

110.  Judicial  Sale 

111.  Mei^er  of  Estates 

112.  Taking  Unsecured  Note  of  Owner  or  Contractor 

113.  Accepting  Security 

114.  Pavment  to  Contractor  or  Subcontractor 

115.  Application  of  Payments 

VIII.  Contract  or  Indemnity  against  Liens 

116.  In  General 

117.  Effect  as  to  Subcontractors,  Materialmen,  and  Laborers  of  Stipnlatioii 

against  Liens 

118.  Liability  of  Surety  for  Liens 

IX.  Enforcement  of  Lien 

Ik  General 

119.  Nature  and  Form  of  Remedy  Generally  ♦ 

120.  Suit  in  Equity 

121.  In  Personam  or  in  Rem  Proceeding 

122.  Cumulative  Remedy 

123.  Conditions  Precedent 

124.  Counterclaim  and  Set-off 

125.  Statute  of  Limitations 

Partibs  and  Frociss 

126.  In  General 

127.  Principal  Contractor 

128.  Process 

Pleadings 

• 

129.  Bill,  Declaration,  or  Complaint  Generally 
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130.  Allegations  in  Bill,  Declaration,  or  Complaint 

131.  Plea,  Answer,  and  Demurrer 

Proceedinob  at  TbiaIi 

132.  Burden  of  Proof 

133.  Competency  of  Witnesses 

134.  Evidence 

135.  Right  to  Jury  Trial 

136.  Questions  of  Law  and  Fact 

Judgment  or  Decrxb 

137.  In  General 

138.  Right  to  Personal  Judgment  Generally 

139.  Right  of  Subcontractor  to  Personal  Judgment  ' 

140.  Conclusiveness  of  Judgment 

PROrEEDINQS  SUBSEQUENT  TO  JUDGMENT 

141.  Execution;  Redemption  from  Sale 

142.  Review 

143.  Costs  and  Fees 

L  Introductory 

1.  Definition^  Nature  and  Origin. — A  mechanic's  lien  has  been 
defined  as  a  claim  created  by  law  for  the  purpose  of  securing  a 
priority  of  payment  of  the  price  or  value  of  work  performed  and 
materials  furnished  in  erecting  or  repairing  a  building  or  other 
structure,  and  as  such  it  attaches  to  the  land  as  well  as  to  the  buildings 
erected  thereon.*  This  definition  is  suflficiently  accurate  for  general 
application,  though  as  is  pointed  out  hereafter  there  may  be  con- 
ditions under  which  a  lien  may  attach  to  the  building  or  improve- 
ment as  distinct  from  the  land.^  Such  liens  were  clearlv  defined  and 
regulated  in  the  civil  law,'  but  were  not  recognized  at  common  law 
nor  allowed  in  equity.*     And,  therefore,  in  this  country  the  right 

1.  Van  Stone  v.  Stillwell,  etc.,  Mfg.  v.  Evans,  97  Mo.  47,  10  S.  W.  868, 
Co.,  142  U.  S.  128,  12  S.  Ct.  181,  35   3  L.R.A.  332. 

U.   S.   (L.  ed.)   961.     See  also  Hunt  4.  South  Fork  Canal  Co.  v.  Gordon, 

V.  Darling,  26  R.  I.  480,  59  Atl.  398,  6  Wall.  561,  18  U.  S.   (L.  ed.)   894; 

3  Ann.  Cas.  1098,  69  L.R.A.  497.  Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co., 

2.  See  infra,  par.  86.  142  U.  S.  128,  12  S.  Ct.  181,  35  U.  S. 

3.  South  Fork  Canal  Co.  v.  Gordon,  (L.  ed.)  961;  Fidelitv  Storage  Corpo- 
6  Wall.  561,  18  U.  S.  (L.ed.)  894;  ration  ▼.  Trussed  Concrete  Steel  Co., 
Prince  v.  Neal-Millard  Co.,  124  Ga.  35  App.  Cas.  (D.  C.)  1,  20  Ann.  Cas. 
884,  53  S.  E.  761,  4  Ann.  Cas.  615;  1157;  Prince  v.  Neal-Millard  Co.,  124 
Moore-Mansfield  Constr.  Co.  v.  Indi-  Ga.  884,  53  S.  E.  761,  4  Ann.  Cas. 
anapolis,  etc.,  R.  Co.,  179  Ind.  356,  615;  Moore-Mansfield  Constr.  Co.  v. 
101  N.  E.  296,  Ann.  Cas.  1915D  917,  Indianapolis,  etc.,  R.  Co.,  179  Ind.  356, 
44  L.R.A.(N.S.)  816;  Henry,  etc.,  Co.  101  N.  B.  296,  Ann.  Cas.  1915D  917, 
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to  acquire  and  enforce  such  a  lien  in  a  creatnre  of  and  dependent 
on  statute.*  The  earliest  statute  passed  in  this  country  was  the 
Maryland  Act  of  1791,  chapter  45,  designed  to  apply  to  the  future 
federal  city,  in  the  territory  of  Columbia,  as  it  was  then  called.*  Such 
a  statute  creates  a  new  means  of  securing  the  claims  of  a  particular 
class  of  creditors,'  and  is  based  on  the  equity  of  paying  for  work 
done  or  materials  delivered.*  The  lien  is  not  an  interest  in  land,* 
but  is  akin  to  the  right  given  by  the  common  law  to  artisans  on 
materials  in  their  possession  for  labor  bestowed  on  them.**  And 
as  respects  subcontractors,  mechanics,  laborers  and  materialmen,  who 
have  no  direct  contractual  relation  with  the  owner  of  the  property 
improved,  a  lien  has  an  operation  somewhat  in  the  nature  of  an 
attachment  or  garnishment  of  the  fund  in  the  owner's  hands,  with 
the  property  as  security  therefor.*^ 

44  L.R.A.(N.S.)  816;  Jewett  v.  Iowa  S.  R.  568,  4  Ann.  Cas.  831;   Bauei 

Land  Co.,  64  Minn.  531,  67  N.  W.  639,  v.   Long,  147  Mich.  351,  110  N.   W. 

58  A.  S.  R.  555;  Henry,  etc.,  Co.  v.  1059,  118  A.  S.  R.  552,  11  Ann.  Cas. 

Evans,  97  Ma  47,  10  S,  W.  868,  3  86;  Jewett  v.  Iowa  Land  Co.,  64  Minn. 

L.R.A.  332;  Richmond  Sav.  Bank  v.  531,  67  N.  W.  639,  58  A.  S.  R.  555; 

Powhatan  Clay  Mfg.  Co.,  102  Va.  274,  Lamoreaux  v.  Anderseh,  128  Minn.  261, 

46  S.  E.  294,  1  Ann.  Cas.  83;  Vilas  150    N.    W.    908,    L.R.A.1915D    204; 

V.  McDonough  Mfg.  Co.,  91  Wis.  607,  Tubridy  v.  Wright,  144  N.  Y.  519,  39 

66  N.  W.  488,  51  A  S.  R.  925,  30  K  E.  640,  43  A.  S.  R.  776;  Bolton 

LJR.A.  778.  V,  Johns,  5  Pa.  St.  145,  47  Am.  Dec. 

Notes:    13   L.R.A.   701;    62   L.R.A.  404 ;  Rosenberg  v.  Cupersmith,  240  Pa. 

869;  6  L.R.A.(N.S.)   550;  20  L.R.A.  St.  162,  87  Atl.  570,  Ann.  Cas.  1915A 

(N.S.)  45.  312,  47   L.R.A.(N.S.)    706;   Nani;  v. 

6.  South  Fork  Canal  Co.  v.  Gordon,  Cumberland  Park  Gap  Co.,  103  Tenn. 

6  Wall.  561,  18  U.  S.   (L.  ed.)   894;  299,  52  S.  W.  999,  76  A.  S.  R.  650, 

Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co.,  47  L.R.A.  273;  Richmond  Sav.  Bank 

142  U.  S.  128,  12  S.  Ct.  181,  35  U.  S.  v.  Powhatan  Clay  Mfg.  Co.,  102  Va. 

(L.  ed.)  961;  Springer  Land  Aas'n  v.  274,  46  S.  E.  294,  1  Ann.  Caa.  83. 

Ford,  168  U.  S.  513,  18  S.  Ct.  170,  Notes:  135  A.  S.  R.  976;  1  L.R.A. 

42   U.    S.    (L.   ed.)    562;    Wilcox    v.  363 ;  13  L.R.A.  701 ;  62  L.R. A.  369. 

Woodruff,  61  Conn.  578,  24  Atl.  521,  6.  Monroe    v.    Hannan,    7    Mackey 

1056,  29  A.  S.  R.  222,  17  L.R.A.  314;  (D.  C.)  197,  3  L.RA.  549. 

National  Fireproofing  Co.  v.  Hunting-  7.  National     Fireproofing     Co.     v. 

ton,  81  Conn.  632,  71  Atl.  911,  129  A.  Huntington,  81  Conn.  632,  71  Atl.  911, 

JS.  R.  228,  20  L.R.A.(N.S.)  261;  Mon-  129  A.  S.  R.  228,  20  L.R.A.(N.S.)  261. 

roe  V.  Hannan,  7  Mackav  (D.  C.)  197,  8.  Central  Trust  Co.  v.  Richmond, 

3  L.R.A.  549;  Fidelity*  Storage  Cor-  etc.,  R.  Co.,  68  Fed.  90,  31  U..S.  App. 

poration  v.  Trussed  Concrete  Steel  Co.,  675,  15  C.  a  A.  273,  41  L.R.A.  458. 

35  App.  Cas.  (D.  C.)  1,  20  Ann.  Caa.  9.  Spangler  v.  Green,  21  Colo.  505, 

1157 :   Waters  v.  Dixie  Lumber,  etc.,  42  Pac.  674,  52  A.  S.  R.  259 ;  Alberti 

Co.,  106  Ga.  592,  32  S.  E.  636,  71  v.  Moore,  20  Okla.  78,  93  Pac.  543, 

A.  S.  R.  281;  Moore-Mansfield  Constr.  .14  L.R.A.(N.R.)  1036;  Hughes  v.  Lan- 

Co.  V.  Indianapolis,  etc.,  R.  Co.,  179  sing,  34  Grew  118,  55  Pac.  95,  75  A. 

Ind.  356,  101  N.   E.  296,  Ann.  Cas.  S.  R.  674. 

1915D  917,  44  L.R.A.(N.S.)  816;  Ev-  10.  Note:  13  L.RA.  70L 

ans  Marble  Co.  v.  International  Trust  11.  Lonergan  v.  San  Antonio  Loan, 

Co.,  101  Md.  210,  60  Atl.  667,  109  A.  etc.,  Co.,  101  Tex.  63,  104  S.  W.  1061, 
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2.  So-called  New  York  and  Pennsylvania  Classes  of  Statutes. — 

Some  of  the  courts,  in  discussing  the  mechanic's  lien  laws  of  the 
soveml  states,  have  pointed  out  in  a  general  way  that  there  are  two 
classes  of  such  laws  in  force  in  this  country,  known  as  the  New  York 
and  the  Pennsylvania  systems.  Under  the  "New  York  system,"  the 
lien  of  a  subcontractor  or  materialman  depends  on  and  is  limited 
bj'^  the  amount  remaining  due  the  contractor  at  the  time  of,  or  which 
may  become  due  after,  the  service  on  the  owner  by  the  subcontractor 
or  materialman  of  notice  that  he  has  already  furnished,  or  is  about 
to  furnish,  labor  or  material  for  the  building  or  improvement.  Such 
s1;atutes  give  a  derivative  lien,  whereby  such  persons  are  substituted 
or  subrogated  to  the  rights  of  the  contractor.  Under  the  other  class 
of  statutes,  known  as  the  "Pennsylvania  system,"  the  right  of  sub- 
contractors and  materialmen  to  a  lien  does  not  depend  at  all  on  the 
existence  of  any  indebtedness  due  from  the  owner  to  the  contractor, 
but  the  statute  gives  them  a  direct  lien  which  has  sometimes  been 
said  to  result  from  an  agency  created  by  statute,  and  sometimes  from 
an  implied  agency  vested  in  the  original  contractor.**  A  proper 
conception  of  the  distinction  between  these  two  systems  is  necessary 
to  an  understanding  of  the  cases  in  some  of  their  connections,  for 
not  only  have  different  systems  prevailed  in  different  states,  but  in 
some  instances  the  legislative  history  of  a  single  state  shows  that 
each  of  the  two  systems  mentioned  has  prevailed  therein  at  some 
period,  and  many  propositions  of  law  laid  down  with  reference  to  one 
system  are  totally  inapplicable,  or  would  even  be  incorrect,  where  the 
other  system  prevails.^* 

3.  Constitutionality  of  Statutes  Generally. — ^The  general  rule  is 
that  statutes  giving  a  lien  on  premises  in  favor  of  contractors,  sub- 
contractors, laborers  and  materialmen  are  valid.^*  The  fact  that  a 
mechanic's  lien  law  hampers  the  freedom  of  the  property  owner's 
action  in  making  his  contract,  or  may  prevent  as  favorable  bids  as 
might  be  procured  without  it,  is  not  a  sufficient  reason  to  induce  the 
court  to  set  aside  the  law.**    An  owner  is  not  deprived  of  his  i^ropeiiy 

106  S.  W.  876,  130  A.  S.  R.  803,  22  Plate  Glass  Co.  v.  Leary,  25  S.  D.  256, 

L.RA.(N.S.)   364.  126  N.  W.  271,  Ann.  Cas.  1912B  928, 

Note:  13  L.R.A.  701.  31  L.RA.(N.S.)  746. 

See  infra,  par.  2.  18.  Spengler  v.  Stiles-Tull  Lomber 

12.  Tice  V.  Moore;  82  Conn.  244,  73  Co.,  94  Miss.  780,  48  So.  966,  19  Ann- 

Atl.  133,  17  Ann.  Cas.  113;  Prince  v.  Caa.  426. 

Neal-Millard  Co.,  124  Ga.  884,  68  S.  E.  14.  Notes :  4  Ann.  Cas.  620 ;  Ann. 

761,  4  Ann.  Cas.  615 ;  Weeter  Lumber  Cas.  1912C  339 ;  Ann.  Cas.  1916D  69. 

Co.  V.  Fales,  20  Idaho  255,  118  Pac.  And  see  infra,  par.  143. 

289,  Ann.  Cas.  1913A  403;  Spengler  15.  Smith  v.  Newbaur,  144  Ind.  95, 

v.   Stiles-Tull  Lumber   Co.,   94   Miss.  42  N.   E.   40,  1094,  33  L.R.A.   685; 

780,  48  So.  966,  19  Ann.  Cas.  426;  Baldridge  v.  Morgan,  15  N.  M.  249, 

Merrigan  v.  English,  9  Mont.  113,  22  106  Pac.  342,  Ann.  Cas.  1912C  337. 

Pac.    454,   5    L.R.A.    837;    Pittsburg 
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without  due  process  of  law  because  the  only  notice  of  intention  to 
claim  a  lien  required  by  the  statute  is  the  filing  of  claim  within  the 
time  prescribed,  if  the  statute  existed  when  the  building  contract  waa 
made.**  And  a  statute  is  valid  which  subjects  to  a  lien  the  property 
of  one  who  has  knowingly  permitted  another  to  contract  for  improve- 
ments or  repairs  which  have  been  placed  on  the  property,  as  the 
statute  simply  provides  a  rule  of  evidence  by  which  the  consent  of 
the  owner  can  be  determined.*'  There  is  no  constitutional  objection 
to  a  statute  giving  a  subcontractor,  mechanic,  laborer,  or  material- 
man a  direct  lien  on  the  property  without  regard  to  the  state  of  the 
account  between  the  owner  of  the  property  and  the  principal  con- 
tractor,*® or  to  a  statute  giving  a  lien  on  the  interest  of  an  owner  who 
has  actual  or  constructive  knowledge  of  improvem^its  being  made 
on  his  land  and  who  fails  to  post  a  notice  of  nonresponsibility ;  ** 
and  the  same  is  true  as  to  a  statute  providing  that  the  owtier  of  a  build- 
ing shall  be  liable  to  laborers  and  materialmen  for  the  full  value  of 
their  labor  and  material,  if  he  fails  to  execute  his  contract  in  a  certain 
form  and  file  it  in  the  recorder's  office,  although  he  has  paid  the 
contractor  the  contract  price. ^^  A  statute  giving  a  mechanic's  hen 
superiority  over  a  prior  mortgage  as  to  the  building  or  improvement 
added  by  the  li^i  claimant  is  not  unconstitutional  as  impairing  the 
obligation  of  a  contract.*  A  statute  which  operates  retrospectively, 
so  as  to  give  a  mechanic  a  lien  for  work  already  done,  is  considered 
constitutional  unless  the  rights  of  third  persons  have  intervened,  on 
the  view  that  such  a  statute  only  aflfects  the  remedy.*  With  respect 
to  the  effect  of  a  statute  operating  retrospectively  on  existing  liens, 
the  decisions  are  very  conflicting.  In  some  of  the  states  a  mechanic's 
lien  is  deemed  to  be  a  vested  right,  of  which  the  lienholder  cannot 
be  divested  by  repealing  or  amending  the  statute  under  which  the 

16.  Smith  v.  Newbaur,  144  Ind.  95,  464,  5  L.R.A.  837;  Becker  v.  Hopper, 
42  N.  E.  40,  1094,  33  L.R.A.  685.         22  Wyo.  237,  138  Pac.  179,  Ann.  Cas. 

17.  Boyer  v.  KeUer,  268  lU.  106, 101    1916D  1041. 

N.  E.  237,  Ann.  Cas.  1916B  628;  Title  Notes:   20  L.R.A.  566;  Ann.   Cas. 

Guarantee,  etc.,  Co.  v.  Wrenn,  35  Ore.  1912C  340. 

«2,  56  Pac.  271,  76  A.  B.  R.  454.  19.  Note :  Ann.  Cas.  1916C  1136. 

18.  Great  Southern  Fire  Proof  Hotel  20.  Kellogg  v.  Howes,  81  Cal.  170, 
Co.  V.  Jones,  193  U.  8.  532,  24  S.  Ct.  22  Pac.  509,  B  L.R.A.  588;  Gibbs  v. 
576,  48  U.  S.  (L.  ed.)  778;  Prince  v.  TaUy,  133  Cal.  373,  66  Pac.  970,  60 
Neal-Millard  Co.,  124  Ga.  884,  53  S.  L.B.A.  m5. 

E.  761,  4  Ann.  Cas.  616  and  note;  Note :  20  L.R.A.  665. 

Barrett  v.  MUlikan,  156  Ind.  510,  60  1.  Red  Riyer  Valley  Nat.  Bank  v. 

N.  E.  310,  83  A.  S.  R.  220;  Hightower  Craig,  l8l  U.  S.  548,  21  S.  Ct.  703, 

V.  Bailey,  108  Ky.  198,  56  S.  W.  147,  45  U.  S.   (L.  ed.)   994;  Wimberly  v. 

94  A.  S.  B.  350  and  note,  49  L.R.A.  Mayberry,  94  Ala.  240,  10  So.  157, 

255 ;  Henrv,  etc.,  Co.  v.  Evans,  97  Mo.  14  L.R.A.  305. 

47,  10  S.  W.  868,  3  L.R. A.  332 ;  Mer-  2.  Bolton  v.  Johns,  5  Pa.  St.  145, 

rigan  v.  English,  9  Mont.  113,  22  Pac.  47  Am.  Dec.  404. 
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right  accrued,*  while  in  other  states  it  ia  regarded  merely  as  an 
extraordinaxy  remedy  which  c?m  be  changed  from  time  to  time  or 
discontinued  according  to  the  will  of  the  legislature.^  The  reason- 
ing on  which  the  former  decisions  rest  seems  to  be  that  it  must  be 
presumed  that,  at  the  time  of  the  agreement,  the  parties  had  in  view 
the  remedies  then  existing  for  the  enforcement  of  the  contract,  that 
those  remedies  therefore  became  a  part  of  the  obligation,  and  to  take 
them  away  would  be  a  violation  of  the  contract  and  impair  its  obliga- 
tion.^ And  a  statute  providing  for  the  enforcement  of  such  liens 
by  a  bill  in  equity  is  not  in  derogation  of  the  constitutional  right  of 
trial  by  jury.*  A  federal  court  may  exercise  an  independent  judg- 
ment as  to  the  constitutionality,  under,  a  state  constitution,  of  a 
mechanic's  lien  law,  notwithstanding  decisions  of  the  state  courts 
rendered  before  the  commencement  of  the  suit  in  the  federal  court, 
but  not  until  after  the  rights  of  the  parties  had  been  fixed  by  their 
contracts, .declaring  such  law  to  be  repugnant  to  the  state  constitution.' 
4.  Provisions  of  Statutes  Considered  Inyalid. — A  number  of  pro- 
visions in  VBjiouB  mechanic's  lien  laws  have  not  met  with  judicial 
approval.®  Thus,  a  law  enacted  for  the  purpose  of  enabling  strangers 
to  the  title  to  subject  it  to  sale  for  obligations  to  which  the  owner 
never  became  bound,  and  in  which  he  has  no  part,  is  unconstitutional,* 
and  as  it  is  not  within  the  power  of  the  legislature  to  create  a  lien 
against  the  true  owner  of  property  by  the  acts  of  the  reputed  owner, 
there  is  nothing  to  estop  him  from  disputing  the  act  or  contract  of 
the  reputed  owner.  *^  Provisions  in  such  statutes  have  also  been  set 
aside  by  the  courts  which  declare  invalid  any  contract  by  the  owner 
for  the  construction  of  a  building,  in  which  the  contract  price  is 
payable  with  something  besides  money,**  giving  subcontractors  a 
lien  on  a  building  notwithstanding  the  right  to  a  lien  has  been  waived 
by  the  principal  contractor,**  requiring  the  owner  to  furnish  a  bond 

3.  Wilson  V.  Simon,  91  Md.  1,  46  9.  John  Spry  Lumber  Co.  v.  Sault 
Atl,  1022,  80  A.  S.  B.  427.  Sav.  Bank  Loan,  etc.,  Co.,  77  Mich. 

4.  Wilson  V.  Simon,  91  Md.  1,  46  199,  43  N.  W.  778,  18  A.  S.  R.  396, 
Atl  1022,  80  A.  S.  B.  427;  Hanes  v.  6  L.R.A.  204. 

Wadey,  73  Mich.  178,  41  N.  W.  222,  Notes:  35  A.  S.  R.  553;  59  A.  S.  R. 

2  L.R.A.  498;  Best  v.  Baumgardner,  176;  83  A.  S.  R.  224;  4  Ann.  Cas. 

122  Pa.  St.  17,  15  Atl.  691,  1  L.R.A.  620. 

356  and  note.  10.  Santa  Cruz  Rook  Pavement  Co. 

Note :  4  Ann.  Cas.  620.  v.  Lyons,  117  CaJL  212,  48  Pao.  1097, 

5;  Wilson  V.  Simon,  91  Mfi.  1,  45  59  A.  S.  B.  174. 

Atl.  1022,  80  A.  S.  B.  427.  11.  Stimson  MiU  Co.  v.  Braun,  136 

6.  Hathome  v.  Panama  Park  Co.,  44  Cal.  122,  68  Pac.  481,  89  A.  S.  R. 
Fla.  194,  32  So.  812,  103  A.  S.  R.  138  116,  57  L.R.A.  726. 

and  note.  12,  Kelly  ▼.  Jdinson,  251  HI.  135, 

7.  Great  Southern  Fire  Proof  Hotel  95  N.  E.  1068,  36  L.R.A.(N.S.)  573 
Co.  V.  Jones,  193  U.  S.  532,  24  S.  CU  and  note;  John  Spry  Lumber  Co.  v. 
576,  48  U.  S.  (L.  ed)  778.  Sault  Sav.  Bank  Loan,  etc.,  Co.,  77 

8.  See  infra,  par.  143.  Mich.  11)9,  43  N.  W.  778.  18  A.  S.  R. 
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which  will  make  him  liable  to  laborers  and  materialmen  in  addition 
to  the  contract  price  in  ease  their  claims  are  not  satisfied  by  the  con- 
tractor,^' or  making  the  fact  that  the  person  who  performed  the  labor 
or  furnished  the  material  was  not  enjoined  by  law  by  the  owner  from 
so  doing  conclusive  evidence  that  the  labor  was  performed  or  the 
material  furnished  with  his  consent.**  The  statutes  of  many  states, 
the  constitutionality  of  which  has  apparently  been  assumed,  grant  to 
laborers,  mechanics,  etc.,  a  lien  on  the  property  of  a  public  service  cor- 
poration as  ai\  entity,  although  the  labor  or  materials  are  bestowed 
only  on  a  particular  structure  or  portion  of  its  property.*^  But  a  stat- 
ute providing  for  the  enforcement  of  such  liens  against  the  property  of 
public  service  corporations,  not  by  writ  of  levari  facias,  as  in  case 
of  liens  against  other  property,  but  by  special  fieri  facias,  which 
seizes  the  property  as  a  whole  so  as  not  to  stop  the  operations  of  the 
corporation  and  defeat  its  object,  has  been  considered  special  legis- 
lation and  invalid.** 

5.  Liberal  Construction  of  Statutes. — In  many  cases  it  is  broadly 
stated  that  statutes  giving  the  right  to  acquire  a  mechanic's  lien  on 
real  property  should  be  liberally  construed.*^  Being  remedial,  and 
evidencing  a  policy  with  respect  to  the  claims  of  laborers  and  material- 
men to  compensate  them  for  their  work  and  material  out  of  the 
property  to  which  their  work  and  material  have  contributed  an  in- 
cx^aged  value,  such  a  statute,  it  has  been  frequently  said,  should  be 
liberally  construed  in  order  to  carry  out  the  purpose  of  its  enactment.*® 

396,  6  L.R. A.  204 ;  Taylor  v.  Murphy,  Baxter,  92  Tenn.  305,  21  S.  W.  668, 

148  Pa.  St.  337,  23  Atl.  1134,  33  A.  36  A.  S.  R.  85. 

S.  R.  825;  Waters  v.  Wolf,  162  Pa.  Notes:  79  Am.  Dec.  278;  12  A.  S. 

St.  153,  29  Atl.  646,  42  A.  S,  R.  815.  R.  673;  19  A.  S.  R.  717;  29  A.  S.  R. 

Notes:  20  L.R.A.  565;  4  Ann.  Cas.  231;  36  A.  S.  R.  495;  57  A.  S.  R.  632; 

621;  Ann.  Cas.  1912C  341.  76  A.  S.  R.  161;  81  A.  S.  R.  423;  13 

13.  Gibbs  V.  Tally,  133  Cal.  373,  65.  L.R.A.  701. 

Pac.  970,  60  L.R.A.  815.  18.  Springer  Land   Ass'n  v.   Ford, 

14.  Meyer-v.  Berlandi,  39  Minn.  438,  168  U.  S.  513,  18  S.  Ct.  170,  42  U.  S. 
40  N.  W.  513,  12  A.  S.  R.  663,  1  (L.  ed.)  662;  Galbreath  v.  Davidson, 
L.R.A.  777.  25  Ark.  490,  99  Am.  Dec.  233;  Speer 

Notes:  18  A.  S.  R.  398;  4  Ann.  Cas.  Hardware  Co.  v.  Brnce,  105  Ark.  146, 

621;  Ann.  Cas.  1916D  69.  150  S.  W.  403,  42  L.R,A.(N.S.)  354^ 

15.  Note:  17  L.R.A. (N.S.)  884.  Maynard  v.  East,  13  Ind.  App.  432,  41 

16.  Vulcanite  Paving  Co.  v.  Phila-  N.  E.  839,  55  A.  S.  R.  238;  Chicago 
delphia  Rapid  Transit  Co.,  220  Pa.  Lumber  Co.  v.  Douglas,  89  Kan.  306, 
St.  603,  69  Atl.  1117,  17  LR. A. (N.S.)  131  Pac.  563,  44  L.R,A.(N.S.)  843; 
884  Johnson   v.   Starrett,  127   Minn.   138, 

Note:  Ann.  Cas.  1912C  342.  149  N.  W.  6,  L.R.A.1915B  708;  Lam- 

17.  Flagstaff  Silver  Min.  Co.  v.  Cul-  oreaux  v.  Andersch,  128  Minn.  261, 150 
lins,  104  U.  S.  176,  26  U.  S.  (L.  ed.)  N.  W.  908,  L.R.A.1915D  204;  Dugan 
704;  Montandon  v.  Deas,  14  Ala.  33,  Cut  Stone  Co.  v.  Gray,  114  Mo.  497, 
48  Am.  Dec.  84;  Steger  v.'  Arctic  Re-  21  S.  W.  854,  35  A.  S.  R.  767  and 
frigerating  Co.,  89  Tenn.  453,  14  S.  note ;  H.  F.  Cady  Lumber  Co.  v.  Miles, 
W.  1087,  11  L.R.A.  580;  Thompson  v.  96  Neb.  107, 147  N.  W.  210,  Ann.  Cas. 
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As  is  hereafter  shown,  however,  there  are  parts  of  such  statutes  which, 
according  to  the  weight  of  authority,  require  the  application  of  a 
rule  of  strictness  of  construction.^'  As  is  there  shown,  this  rule  of 
strict  construction  is  generally  applied  to  the  classes  of  persons  who 
may  claim  a  lien,  and  the  nature  of  the  improvement  for  which  a 
lien  may  be  claimed,  and  yet  there  is  authority  that  the  rule  of  liberal 
construction  should  be  applied  as  to  the  classes  of  persons,*®  the  nature 
of  the  improvement  *  and  the  land  or  property  covered  by  the  lien.* 
But  when  it  has  been  ascertained  that  a  case  is  fairly  within  the 
statute  as  to  the  claimant  belonging  to  a  class  which  is 'granted  a  lien 
and  as  to  the  improvements  for  which  and  property  to  which  a  lien 
may  attach,  there  seems  to  be  a  substantial  accord  in  the  authorities 
that  the  other  provisions  of  the  statute  should  be  liberally  construed  so 
as  not  to  deprive  a  claimant,  on  a  strict  or  technical  construction,  of  his 
right  to  a  lien,*  especially  with  respect  to  the  remedies  the  statute 
provides  for  the  acquirement  and  enforcement  of  the  lien.*  A  reason- 
able interpretation  is  also  given  as  to  whether  material  for  which  a 
lien  may  be  claimed  need  be  actually  incorporated  in  the  structure.* 
But  even  as  to  the  remedial  provisions  of  the  statute,  they  cannot  be 
given  such  a  liberal  interpretation  as  will  unsettle  or  destroy  the  rights 

1916B  632;  Tubridy  v.  Wright,  144  N.  D.  375, 107  N.  W.  207,  6  L.R.A.(N.S.) 

Y.  519,  39  N.  E.  640,  43  A.  S.  R.  776;  550. 

Vernon  v.  Harper,  79  Ohio  St.  181,  2.  Balch  v.  Chaffee,  73  Ccmn.  318,  47 

86  N.  E.  882,  20  L.R.A.(N.S.)  44  and  Ati.  327,  84  A.  8.  B.  155;  Najo*  ▼. 

note;  Eberle  v.  Drennan,  40  Okla.  59,  Cumberland  Gap  Park  Co.,  103  Tenn. 

136   Pac.   162,  51   L.R.A.(N.S.)    68;  299,  52  S.  W.  999,  76  A.  S.  R.  650 

Hill  V.  Alliance  Bldg.  Co.,  6  S.  D.  160,  and  note,  47  L.R.A.  273. 

60  N.  W.  752,  55  A.  S.  R.  819  and  Notes:  103  A.  S.  R.  820;  124  A.  S. 

note;  Rolewitch  v.  Harrington,  20  S.  R.  882;  11  L.R.A.  553. 

D.  375, 107  N.  W.  207,  6  L.R.A.(N.S.)  3.  Lindsay  v.  Gunning,  69  Conn.  296, 

550;Luttrell  V.  KnoxviUe,  etc.,R.  Co.,  22  Atl.   310,  11  L.RA..   553;   Potter 

119  Tenn.  492,  105  S.  W.  565,  123  A.  Mfg.  Co.  v.  Meyer,  171  Ind.  513,  86 

S.  R.  737 ;  Vilas  v.  McDonough  Mfg.  N.  E.  837, 131  A.  S.  R.  267. 

Co.,  91  Wis.  607,  65  N.  W.  488,  51  Note :  135  A.  S.  R.  976. 

A.  S.  R.  925  and  note,  30  L.R.A.  778;  ^  *•  Fidelity  Stor^e  Corporation  v. 

Barker,  etc.,  Lumber  Co.  v.  Marathon    3^'"''^^^^  ^^^*^'*f  ^  on  ^    ^""^  ^    .^F?* 
Paper  Mill  Co.,  146  Wis.  12    130  N.      ^'   ^  ^^   ^  ?'  ^*^'  ^-^^' » 

W   866,  36  L  R.A  (N.S.)  |^5;  Moritz  ^*  lo'ls^l  A.'s.'  K  616^^6  Lake 

^   W   i%9rJw  ^-^  m^T^nln  Lumber  Co.  v.  Russell,  22  Neb.  126, 

\r;    H^^'^^o'Vi^Ho^!^^  34  N.  W.  104,  3  A.  S.  R.  262.     See 

Notes:  76  A.  8.  R.  655;  113  A.  SL  infra,  par.  57. 

R.  190 ;  126  A.  S.  R.  83.  5.  Chicago  Lumber  Co.  v.  Douglas, 

19.  See  infra,  par.  6.  89  Kan.  308,  131  Pac.  563,  44  L.R.A. 

20.  Kehoe  v.  Hansen,  8  S.  D.  198,  (N.S.)  843;  Johnson  v.  Starrett,  127 
65  N.  W.  1075,  59  A.  S.  R.  759.  Minn.  138,  149  N.  W.  6,  L.R.A.1915B 

1.  Badger  Lumber  Co.  v.  Marion  708;  Thompson-McDonald  Lumber  Co. 
Water  Supplv,  etc.,  Co.,  48  Kan.  182,  v.  Morawetz,  127  Minn.  277, 149  N.  W. 
29  Pae.  476,  30  A.  S.  R.  301, 15  L.R.A.  300,  L.R.A.1915E  302.  See  infra,  par. 
652;  Rolewitch  v.  Harrington,  20  S.   50  et  seq. 
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of  third  persons  whioh  have  attached.*  And  the  rule  of  liberal  con- 
struction will  not  permit  of  a  claim  being  sustained  when  that  can  be 
done  only  by  a  forced  and  unnatural  interpretation  of  the  language 
of  the  statute.'  A  statute  declaring  that  the  mechanic's  lien  law 
should  be  liberally  construed  has  been  considered  as  applicjtble  only 
to  the  provisions  with  respect  to  the  remedies  and  pleadings,  and  not 
to  the  question  whether  a  lien  could  attach  at  all.® 

6*  Strict  Construction  of  Statutes. — On  the  other  hand^  statutes 
creating  the  right  to  acquire  and  enforce  a  mechanic's  lien  are  givers 
in  some  jurisdictions  a  strict  construction  generally,  as  such  a  lien  is 
in  derogation  of  the  common  law,  and  the  statute  gives  a  preference 
to  certain  creditors  by  giving  them  a  lien,  whereas  the  policy  of  the 
law  favors  an  equal  distribution  of  the  effects  of  a  failing  debtor.* 
And,  though  a  mechanic's  lien  is  said  to  be  a  favorite  of  the  law, 
a  statute  cannot  be  so  extended  as  to  be  applied  to  cases  which  do 
not  fall  within  its  provisions.^^  As  has  been  suggested  in  the  preced- 
ing paragraph,  this  rule  of  strict  construction  has  probably  the  weight 
of  authority  as  to  those  provisions  of  the  statute  which  state  the  class 
or  classes  of  persons  who  may  claim  the  right  to  such  a  lien.^*  Strict 
construction  has  also  been  given  to  those  provisions  respecting  the 
improvements  for  which  ^*  and  the  kind  of  property  on  which  a  lien 
may  be  fastened.** 

6.  Allis-Chambere  Co.  v.  Central  Mich.  351,  110  N.  W.  1059,  118  A. 
Trust  Co.,  190  Fed.  700,  111  C.  C.  A.  S.  R.  562,  11  Ann.  Cas.  86 ;  Skenberg 
428,  39  L.R.A.(N.S.)  84;  Williams  v.  v.  Lieunemann,  20  Mont.  457,  52  Pac. 
Chapman,  17  HI.  423,  65  Am.  Dec.  669.  84,  63  A.  S.  R.  636  and  note;  Tubridy 

7.  Standard  Oil  Co.  v.  Lane,  75  Wis.  v.  Weight,  144  N.  Y.  519,  39  N.  E. 
636,  44  N.  \Y.  644,  7  L.R.A.  191.  640,  43  A.  S.  R.  776;  Bolton  v.  Johns, 

8.  Lacy  v.  Piatt  Power,  etc.,  Co.,  157  5  Pa.  St.  145,  47  Am.  Dee.  404;  Rees 
Mich.  644,  122  N.  W.  112,  133  A.  S,  v.  Ludington,  13  Wis.  276,  80  Am. 
R.  360.  Dec.  741. 

9.  Chapin    v.    Persse,    etc.,    Paper  Note:  67  A.  S.  R.  632. 

Works,  30   Conn.   461,  79  Am.  Dec.       11.  National    Fireproofing    Co.    v. 

263;   Wilcox  v.   Woodruff,  61  Conn.  Huntington,  81  Conn.  632,  71  Atl.  911, 

578,  24  Atl.  521,  1056,  29  A.  S.  R.  129  A.   S.   R.  228,  20   L.R.A.(N.S.) 

222  and  note,  17  L.R*A.  314 ;  National  261 ;  Fidelity  Storage  Corporation  v. 

Fireproofing    Co.    v.    Huntington,    81  Trussed  Concrete  Steel  •  Co.,  35  App. 

Conn.  632,  71  Atl.  911,  129  A.  S.  R.  Ca».   (D.  C.)   1,  20  Ann.  Cas.  1157; 

228,.  20  L.R.A.(N.S,)  261;  Wim&ms  v.  Potter  Mfg.  Co.  v.  Meyer,  171  Ind.  513, 

V^nderbilt,  145  111.  238,  31  N.  E.  476,  86  N.  E.  837, 131  A.  S.  R.  267;  Thomp- 

36  A.  S.  R.  486,  21  L.R.A.  489.  son  v.  Bajrter,  92  Tenn.  305,  21  S.  W. 

10.  Lindsay  v.  Qnnning,  69  Conn.  668,  36  A.  S.  R.  85;  Nanz  v.  Cumber- 
296,  22  Atl.  310, 11  L.R.A.  653;  Mon-  land  Gap  Rock  Co.,  103  Tenn.  299,  52 
roe  V.  Hannan,  7  Mackey  (D.  C.)  197,  S.  W.  999,  76  A.  S.  R.  650,  47  L.R.A. 
3  L.R.A.  549;  WilUams  v.  Vanderbilt,  273. 

145  III  238,  34  N.  E.  476,  36  A.  S.       Notes :  57  A.  S.  R.  632 ;  76  A.  S.  R. 
R.  486,  21  L.R.A.  489 ;  Badger  Lumber   161 ;  81  A.  S.  R.  423. 
Co.  V.  Marion  W^ater  Supply,  etc.,  Co.,       12.  Note :  1  L.R.A.  363. 
48  Kan.  182,  29  Pac.  476,  30  A.  S.  R.       13.  National     Fireproofing    Co.    v. 
301, 16  LlR.A.  652;  Bauer  v.  Long,  147    Huntington,  81  Conn.  632,  71  Atl.  911, 
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7.  Statute  Applicable ;  Conflict  of  Laws. — In  a  general  way  it  may 
be  said  that  the  right  to  a  mechanie's  lien  is  governed  by  the  law  in 
force  at  the  time  the  right  accrued,  and  not  an  amendment  made 
thereafter  and  before  a  suit  brought  to  enforce  it.^*  On  the  principle 
that  a  lien  fixed  and  secured  under  an  existing  statute  becomes  a 
vested  riglit,^*^  no  subsequent  repeal  or  modification  of  such  statute 
can  adversely  affect  such  right/*  though  a  statute  granting  or  en- 
larging the  remedy  by  such  a  lien  may  be  given  a  retrospective 
operation.^'  When  a  new  statute  does  not  cover  the  entire  subject, 
it  is  not  repugnant  to  provisions  in  the  old  law  not  covered  by  the 
new,  and  does  not  repeal  such  provisions  by  implication.*^  As  such 
liens  depend  on  the  statute  which  authorizes  them,  and  as  the  statute 
can  have  no  extraterritorial  effect,  the  liens  cannot  be  enforced  in 
one  state  for  work  and  materials  that  have  been  furnished  in  another 
state.**  But  the  mere  fact  that  the  contract  was  made  in  another  state 
does  not  prevent  the  lien  from  attaching.**  It  seems,  however,  that 
the  operation  of  a  statute  may  be  extended  so  as  to  give  ita  benefit 
to  people  who  have  furnished  work  and  materials  in  another  state, 
but  a  statute  to  operate  thus  must  be  clear,  positive,  and  unequivocal 
in  its  terms,  as  the  courts  will  not  extend  a  lien  statute  by  con- 
struction.* 

II.  Property  or  Interests  to  Which  Lien  May  Attach 

8.  In  General. — Mechanics'  liens  cannot,  as  a  general  rule,  be 
enforced  against  property  not  subject  to  sale  under  execution,*  but  if 
property  belongs  to  a  corporation  having  power  by  its  voluntary  act  to 

129  A.   S.  R.   228,  20  L.R.A.(N.S.)    34  N.  E.  121,  61  A.  S.  R.  312  and 
261.  note.    As  to  the  implied  repeal  of  stat- 

14.  Higgins  v.  Carlotta  Gold  Min.   utes  generally,  see  Statutes. 

Co.,  148  Cal.  700,  84  Pac.  758,  113  A.  19.  Mack  v.  De  Graff,  57  Ohio  St. 

S.  R.  344;  Spangler  v.  Green,  21  Colo.  463,  49  N.  E.  697,  63  A.  S.  R.  729 

505,  42  Pae.  674,  62  A.  S.  R.  269  and  and  note, 

note.  Note:  10  Ann.  Cas.  374. 

Note:  80  A.  S.  R.  432.  See  Conflict  of  Laws,  vol.  6,  v. 

15.  See   supra,   par.   3.  992. 

16.  Bear  Lake,  etc.,  Waterworks,  20.  Campbell  v.  Coon,  149  N.  Y. 
etc.,  Co.  V.  Garland,  164  U.  S.  1,  17  556,  44  N.  E,  300,  38  L.R.A.  410  and 
S.  Ct.  7,  41  U.  8.  (L.  ed.)  327;  Waters  note. 

V.  Dixie  Lumber,  etc.,  Co.,  106  Ga.  592,  1.  Note:  10  Ann.  Cas.  374. 

32  S.  E.  636,  71  A.   S.  R.  281  and  2.  Parice   County  v.    O'Conner.   86 

note.     Contra,   Hanes  v.   Wadey,   73  Tnd.  531,  44  Am.  Rep.  338;  Loring  v. 

Mich.  178,  41  N.  W.  222,  2  L.R.A.  498.  Small,  50  la.  271,  32  Am.  Rep.  136; 

17.  Bear  Lake,  etc.,  Waterworks,  Chamock  v.  Colfax  District  Tp.,  51 
etc.,  Co.  V.  Garland,  164  U.  S.  1,  17  la.  70,  60  N.  W.  286,  33  Am.  Rep. 
S.  Ct.  7,  41  U.  S.  (L.  ed.)  327;  Stetson-  116;  Whiting  v.  Story  County,  54  la. 
Post  Mill  Co.  V.  Brown,  21  Wash.  619,  81,  6  N.  W.  137,  37  Am.  Rep.  189; 
59  Pac.  507,  75  A.  S.  R.  862.  Badger  Lumber  Co.  v.  Marion  W^ater 

18.  Tavlor  v.  Dahn,  6  Ind.  App.  672,  Supply,  etc,  Co.,  48  Kan.  182,  29  Pac. 
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create  a  lien  thereon,  whereby  it  may  be  subjected  to  scozure  and  sale, 
it  may  also  be  subject  to  a  mechanic's  lien  *  Such  lien  laws  are  not 
intended  to  create  liens  on  mere  personal  chattels,  or  property  on  which 
a  common  law  lien  may  be  had,  but  on  lands  or  things  in  some  manner 
attached  to  the  realty,  to  secure  the  erection  of  valuable  structures, 
and  protect  the  interests  of  those  who  may  .build  or  assist  in  building 
the  same  and  furnish  materials.*  An  estate  in  remainder  is  a  legal 
estate  and  will  support  an  action  under  the  mechanic's  lien  acts.* 

9.  Public  Property. — ^The  authorities  are  practically  unanimous 
in  asserting  that  a  mechanic's  lien  does  not  attach  to  and  cannot  be 
enforced  against  the  public  property  of  a  state,  county,  or  munici- 
pality, acquired  and  used  by  and  for  the  benefit  of  the  public  •  It  is 
obvious  that  if  a  lien  could  be  acquired  on  public  property,  such 
property  would,  in  case  of  failure  to  pay  the  debt,  be  liable  to  levy 
and  sale,  as  othei-wise  the  lien  would  be  of  no  value.  It  is  clearly 
against  public  policy,  in  the  absence  of  express  provisions  to  the  con- 
ti'ary,  that  the  instrumentalities  for  carrying  on  the  government 
should  be  the  subject  of  seizure  and  sale  for  debt.'    Accordingly  the 

476,  30  A.  S.  R.  306,  15  L.R.A.  652;  Falmouth,  183  Mass.  80,  66  N.  E.  419, 

Leonard  v.  Brooklyn,  71  N.  Y.  498,  27  97  A.  S.  R.  418  and  note;  Knapp  v. 

Am.  Rep.  80  and  note.  Swaney,  d6  Mich.  345,  23  N.  W.  162, 

3.  Badger  Lumber  Co.  v.  Marioa  56  Am.  Rep.  397 ;  Leonard  v.  Reynolds, 
Water  Supply,  etc.,  Co.,  48  Kan.  182,  71  N.  Y.  498,  27  Am.  Rep.  80;  Hutch- 
29  Pac.  476,  30  A.  S.  R.  306, 15  L.R.A.  inson  v.  Krueger,  34  Okla.  23,  124 
662.  Pac.  591,  Ann.  Cas.  1914C  98  and  note, 

4.  Griggs  V.  Stone,  51  N.  J.  L.  549,  41  L.RJ^,(N.S.)  315;  Idaho  First  Nat. 
18  Atl.  1094,  7  L.R.A.  48;  Showalter  Bank  v.  Malheur  County,  30  Ore.  420, 
V.  Lowndes,  56  W.  Va.  462,  49  S.  K  46  Pac.  781,  35  L.R.A.  141;  Atascosa 
448,  3  Ann.  C^s.  1096.  County  v.  Angus,  83  Tex.  202,  18  S. 

Note:  78  Am.  Dec.  695.  W.  663,  29  A.  S.  R.  637;  Pittsburg 

5.  Davis  V.  Miol,  86  N.  J.  L.  167,  Testing  Laboratory  v.  Milwaukee  Elec- 
90  Atl.  315,  Ann.  Cas.  1916E  1028.       trie  Railway,  etc.,  Co.,  110  Wis.  633, 

6:  Mayrhof er  v.  Board  of  Education,  86  N.  W.  592,  84  A.  S.  R.  948  and 

89  Cal.  110,  26  Pae.  646,  23  A.  S.  R.  note. 

451;    National    Fireproofing    Co.    v.  Notes:  45  Am.  Dec.  680;  78  Am. 

Huntington,  81  Conn.  632,  71  Atl.  911,  Dec.  606 ;  30  A.  S.  R.  308 ;  72  A.  S. 

129  A.  S.  R.  228,  20  L.R.A.(N.S.)  261;  R.  420;  82  A.  S.  R.  488;  131  A.  S.  R. 

Parke   County   v.   O'Conner,  86   Ind.  30.q7;  9  L.R.A.  157;  11  L.R.A.  742; 

531,  44  Am.  jRep.  338 ;  Loring  V,  Small,  36  L.R.A.  141;  20  L.R.A.(N.S.)  2G1; 

60  la.  271,  32  Am.  Rep.  136;  Whiting  27  L.R.A.(N.S.)  579;  41  L.R.A.(N.S.) 

V.  Story  County,  54  la.  81,  6  N.  W.  315. 

137,   37   Am.   Rep.    189 ;    Noonan   v.  See  infra,  par.  68,  109. 

Hastings,  101  Kv.  312,  41  S.  W.  32,  7.  Hutchinson  v.  Krueger,  34  Okla. 

72  A.  S.  R.  419 ;  Barrett  Mfg.  Co.  v.  23,  124  Pac.  91,  Ann.  Cas.  1914C  98, 

New  Orleans,  133  La.  1022,  63  So.  606,  41  L.R.A.(N.S.)  316  and  note;  Phil- 

50    L.R.A.(N.S.)    469    (compare   Mc-  lips  v.  Virginia  University,  97  Va.  472, 

Knight  V.  Grant  Parish,  30  La.  Ann.  34  S.  E.  66,  47  L.R.A.  284. 

361,  31  Am.  Rep.  226).  Notes:  78  Am.  Dec.  696;  17  Ann. 

Notes :  72  A.  S.  R.  420 ;  35  L.R.A.  Cas.  131 ;  Ann.  Cas.  1914C  104. 
141;  20  L.R.A.(N.S.)  261;  Young  v. 
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rule  denying  the  right  to  a  lien  on  public  property  rests  on  tiie  prin- 
ciple that  the  public  good  requires  that  property  needed  for  the 
proper  administration  of  local  governmen4;al  affairs  shall  not  be  taken 
from  the  local  authorities,  lest  the  due  administration  of  such  affairs 
be  so  much  disturbed  as  to  cause  the  public  to  suffer.®  The  reason  for 
the  rule  suggests  its  limitation  to  such  property  as  is  used  and  devoted 
to  public  purposes  and  uses,  and  that  has  been  constructed  for  such 
purpose,*  and  this  qualification  has  been  applied  to  the  case  of  a 
house  or  building  belonging  to  a  foreign  minister  which  is  not  used 
as  a  mansion  for  purposes  connected  with  his  representative  char- 
acter.^® The  grant  by  statute  of  a  mechanic's  lien  against  "all  build- 
ings" does  not  include  public  buildings,  as  they  are  not  by  express 
terms  of  the  statute  included  within  its  operation.*^  And  so,  under 
the  usual  lien  statutes,  no  lien  can  be  acquired  against  a  court  house, *- 
a  county  jail,^'  a  state  university,^*  a  public  schoolhouse,**  a  library 
building,**  a  county  hall  of  records,*'  a  public  bridge,*®  a  fire  bell 

8.  Noonan  v.  Hastings,  101  Ky.  312,  14.  Phillips  v.  Virginia  University, 
41  S.  W.  32,  72  A.  S.  R.  419 ;  Leonard  97  Va.  472,  34  S.  E.  66,  47  L.R.A.  284. 
V.  Reynolds,  71  N.  Y.  498,  27  Am.  Rep.  Notes:  78  Am.  Dec.  697;  36  L.R.A. 
80;  Hutchinson  v.  Krueger,  34  Okla.  141. 

23,  124  Pac.  591,  Ann.  Cas.  1914C  98  16.  MajThofer  v.  Board  of  Educa- 

and  note,  41  L.R.A.(N.S.)  315.  tion,  89  Cal.  110,  26  Pac.  646,  23  A. 

9.  Noonan  v.  Hastings,  101  Ky.  312,  S.  R.  451  and  note :  National  Fire- 
41  S.  W.  32,  72  A.  S.  R.  419  and  note;  proofing  Co.  v.  Huntington,  81  Conn. 
Young  V.  Falmouth,  183  Mass.  80,  66  632,  71  Atl.  911,  129  A.  S.  R.  228  and 
N.  E.  419,  97  A.  S.  R.  418  and  note;  note,  20  L.R.A.(N.S.)  261  and  note: 
Atascosa  County  v.  Angus,  83  Tex.  Special  Tax  School  Dist.  No.  1  v. 
202,  18  S.  W.  563,  29  A.  S.  R.  637  Smith,  61  Fla.  782,  64  So.  376,  Ann. 
and  note.  Cas.  1913A  757  and  note;  Chamock  v. 

Notes:  78  Am.  Dec.  696;  84  A.  S.  R,  Colfax  District  Tp.,  51  la.  70,  50  N. 

958:  35  L.R.A.  141.  W.  286,  33  Am.  Rep.  116;  Morganton 

10.  Note:  78  Am.  Dec.  698.  Hardware  Co.  v.  Morganton   Graded 

11.  Knapp  V.  Swaney,  56  Mich.  345,  School,  150  N.  C.  680,  64  S.  E.  764, 
23  N..W.  162,  56  Am.  Rep.  397;  Atas-  134  A.  S.  R.  953  and  note,  17  Ann. 
cosa  County  v.  Angus,  83  Tex.  202,  Cas.  130  and  note;  Hovey  v.  East 
18  S.  W.  563,  29  A.  S.  R.  637.  Providence,  17  R.  I.  80,  20  Atl.  205, 

Note :  Ann.  Cas.  1914C  104.  9  L.R.A.  156  and  note. 

12.  Parke  County  v.  0' Conner,  86  Notes:  30  A.  S.  R.  308;  126  A.  S. 
Ind.  531,  44  Am.  Rep.  338;  Whitmg   j^  1095-  35  LR  A   142 

To.^^''o7  ^""""^b^  ^^  Jqq  V  ^'  ^'  16.  Young  V.  Falmouth,  183  Mass. 
I^T^'Si^^^  K  W' V2;    ^Jif  ^-  E-  ^1^'  ^^  ^'  S.  R.  418  and 

^^NoTesf '^  Am.  Dec.  680;  78  Am.       Notes:  126  A.  S.  R.  1095;  Ann.  Cas. 

Dec.  096;  126  A.  S.  R.  1095;  35  L.R.A.  "^  ,^^^rr     o;.  t  t>  *    .>..     a 

143;  Ann.  Cas.  1914C  104.  1^.  Notes:  35  L.R.A.  141;  Ann.  Cas. 

See  also  Counties,  vol.  7,  pp.  648-  1914C  104. 

649  18.  Loring  v.  Small,  50  la.  271,  32 

13.  Hutchinson  v.  Krueger,  34  Okla.  Am.  Rep.  136;  Idaho  First  Nat,  Bank 
23,  124  Pac.  591,  Ann.  Cas.  1914C  98  v.  Malheur  County,  30  Ore.  420,  45 
and  note,  41  L.R.A. (N.S.)  315.  Pac.  781,  35  L.R.A.  141  and  note, 
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tower  belonging  to  a  municipal  corporation/*  a  tunnel  constructed 
by  a  municipality,**  a  municipal  water  plant/  a  levee/  a  monument 
in  a  public  park/  or  a  state  lunatic  asylum.*  But  this  rule  is  not 
universal,  as  the  view  has  been  taken  that  when  a  statute  gives  a 
lien  in  general  terms  for  materials  used  in  the  construction  of  a 
building,  this  includes  public  buildings  unless  they  are  excepted.* 
And  on  the  principle  in  some  jurisdictions  and  under  some  statutes 
that  a  lien  may  attach  to  a  building  as  distinct  from  the  land  when 
the  ownership  or  interest  in  the  land  is  such  that  in  a  particular  case 
a  lien  cannot  be  enforced  on  the  land,  a  mechanic's  lien  may  attach 
to  a  building  or  improvement  erected  on  land  devoted  to  a  public 
use.*  To  obviate  the  difficulty  of  denying  to  laborers  and  material- 
men the  right  to  a  lien  on  a  public  building  for  work  and  labor 
pierformed  or  materials  furnished  thereon,  statutes  have  been  enacted 
in  some  jurisdictions  requiring  the  contractors  to  give  bond  to  pay 
promptly  all  debts  incurred  for  labor  and  materials.' 

10.  Property  of  Public  Service  Corporations. — ^Exemption  from 
execution  and  from  mechanics'  liens  has  not  been  confined  to  the 
property  of  purely  public  corporations,  such  as  counties  and  munici- 
pal corporations,  but  has  been  extended  to  the  property  of  corpora- 
tions whose  purposes  and  objects  are  distinctively  public.  The  public 
is  directly  interested  in  the  results  to  be  produced  by  such  corporations 
in  the  facilities  afforded  to  travel  and  the  movements  of  trade  and 
commerce  and  in  the  promotion  of  the  general  convenience.  Hence 
this  use  is  not  to  be  disturbed  by  the  seizure  by  creditors  of  any  part 
of  their  property  essential  to  their  active  operations,  and  creditors 
must  recover  their  debts  by  other  methods,  such  as  by  sequestering 
the  earnings  of  the  corporaticwis,  in  the  meantime  allowing  them  to 
progress  with  their  undertaking  for  the  accommodation  of  the  public ;  * 
though,  consistent  with  this  rule  and  under  the  general  language 
of  some  such  statutes,  a  lien  may  be  enforced  against  such  structures 

Notes:  78  Am.  Dec.  696;  Ann.  Cas.       6.  Note:  2  Ann.  Cas.  690.    See  infra, 
1914C  104.  par.  14,  86. 

See   Bridges,   vol.   4,   p.   200,  and       7.  Note:  27  L.R.A.(N.S.)  579. 
Counties,  vol.  7,  p.  949,  8.  Guest  v.  Merion  Water  Co.,  142 

19.  Leonard  v.  Brooklyn,  71  N.  Y.   Pa.  St.  610,  21  Atl.  1001,  12  L.R.A. 
498,  27  Am,  Rep.  80  and  note.  324 ;  Vulcanite  Pav.  Co.  v.  Philadelphia 

Note :  78  Am.  Dec.  696.  Rapid  Transit  Co.,  220  Pa.  St.  603, 

20.  Note:  Ann.  Cas.  1914C  104.         69   Atl.   1117,   17  L.R.A.(N.S.)    884; 

1.  Notes:  35  L.R.A.  142;  Ann.  Cas.  Chapman  Valve  Mfg.  Co.  v.   Oconto 
1914C  104.  Water  Co.,  89  Wis.  2G4,  60  N.  W.  1004, 

2.  Note:  Ann,  Cas.  1914C  104.  46  A.  S.  R.  830  and  note;  Pittsburg 

3.  Notes :  35  L.R,A.  142 ;  Ann.  Cas.  Testing  Laboratory  v.  Milwaukee  Elec- 
1914C  104.  trie  Ry.,  etc,  Co.,  110  Wis.  633^  86 

4.  Note :  Ann.  Cas.  1914C  104.  N.  W.  592,  84  A.  S.  R.  948. 

5.  Notes:  72  A.  S.  R.  420;  35  L.R.A.  Note:  78  Am.  Dec  695. 

141;  20  L.R.A.(N.S.)  262;  41  L.R.A.  As  to  liens  on  railroads  for  construc- 
(N.S.)  315;  Ann.  Cas.  1914C  103, 105.   tion  work,  see  Railroads. 
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and  property  of  a  quasi  public  corporation  as  are  not  essential  to  its 
operation  and  maintenance  for  the  public  purposes  for  which  it  was 
established.®  On  the  other  hand  the  view  is  taken  that  as  such  a 
corporation  may  mortgage  or  sell  its  property,  it  may  subject  its 
property  generally  to  a  mechanic's  lien,*^  especially  under  a  statute 
enacted  to  assimilate  the  entire  law  upon  the  subject,  and  which  pro- 
vides for  a  lien  in  case  of  an  improvement  of  real  estate  generally.^^ 

11.  Property  of  Religious  and  Charitable  Institutions. — It  has 
been  asserted  that  a  mechanic's  lien  cannot  be  acquired  on  a  church 
building,*-  nor  against  property  secured  by  a  corporation  organized 
for  cliaritable  and  religious  purposes,  to  furnish  a  home  for  the  aged 
and  inlirm,  and  a  home  for  indigent  orphans.**  The  weight  of 
authority  seems,  however^  to  be  otherwise,  and  sustains  the  right  to 
a  mechanic's  lien  against  an  institution  of  this  character.** 

12.  Equitable  Interests  Generally. — Under  the  original  mechan- 
ics' lien  statutes  it  was  generally  considered  that  the  right  to  a  lien 
could  attach  only  to  an  estate  in  fee  and  that  only  under  a  contract 
with  the  owner  of  the  fee.**  Under  modern  statutes,  or  by  reason 
of  the  application  of  principles  giving  to  such  statutes  a  liberal  con- 
struction, the  right  to  a  lien  is  not  limited  to  an  estate  in  fee,  but 
extends  to  any  interest  of  the  person  that  is  transferable,  assignable, 
or  conveyable  in  the  real  estate  at  who*e  instance  a  building,  struc- 
ture, or  improvement  thereon  is  erected.**  The  lien  may  attach  to 
an  equitable  estate  or  interest  *'  unless  there  is  some  condition  in  the 
title  under  which  such  estate  is  held  which  prohibits  the  creation  of 

9.  Pittsburg"  Testing  Laboratory  v.       14.  North    Presbvtorian    Church    v. 
Milwaukee  Electric  Ry.,  etc.,  Co.,  110  Jevne,  32  111.  214,  83  Am.  Der.  261. 
Wis.  633,  86  N.  W.  692,  84  A.  S.  R.       Notes:  78  Am.  Dec.  696;  51  L.R.A. 
948  and  note.  (X.S.)  161;  Ai^n.  Cas.  1915D  1145. 

10.  Badger  Lumber  Co.  v.  Marion  15.  Title  Guarantee,  etc.,  Co.  v. 
Water  Supply,  etc.,  Co.,  48  Kan.  187,  Wrenn,  35  Ore.  62,  56  Pae.  271,  76  A. 
30  Pac.  117,  30  A.  S.  R.  306.  S.  R.  464. 

Notes:  46  A.  S.  R.  834;  84  A,  S.  R.       ^'<^tes:  22  A,  S.  R.  280;  13  L.R.A. 


958. 


701. 


11.  Schaghticokc  Powder  Co.  v.  .J^^'  ^2^^^''^?''^'  Deas,  14  Ala.  ^, 
Greenwich,  etc.,  R.  Co.,  183  N.  Y.  306,  ^^  ^'^  ^^xi^^^^^J?o^^  p  fni' 
76  N.  E.  153,  111  A.  s!  R.  751,  5  Ann!  7^/ P  ""a^  v  <f  ?  ?of  '  ^^  ^'^'  ^^' 
Cas.  443,  2  LJ?.A.(N.S.)  288.  Note    45  Am  Dec  679 

12.  Eureka  Stone  Co.  v.  Fort  Smith  27  Paulsen  v  Manske  126  Dl  T*' 
Firet  Christian  Church,  86  Ark.  212,  ig  ^^  ^  275,  9  A.  S.  R.  532  and  note^ 
110  S.  W.  1042,  126  A.  S.  R.  1088  Bohn  Mfg.  Co.  v.  Kountze,.  30  Neb. 
and  note.  719,  46  N.  W.  1123,  12  L.R.A.  33; 

13.  Horton  v.  Tabitha  Home,  95  CampbelFs  Appeal,  36  Pa.  St.  247,  78 
Neb.  491,  145  N.  W.  1023,  Ann.  Cas.  Am.  Dee.  375  and  note. 

1915D  1139  and  note,  51  L.R.A.(N.S.)  Notes:    45   Am.   Dee.    678;   L.RJI 

161  and  note.  1916B  1267. 
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any  lien.*®  It  may  attach  to  an  estate  for  life  or  for  year?.*®  For 
the  purposes  of  the  statute,  such  person  is  deemed  the  owner,-®  A 
person  in  possession  is  presumed  to  have  an  interest  chargeable  witb 
a  lien,  until  the  contrary  is  made  to  appear  by  pleading  or  proof.^ 
And  one  who  owns  a  joint  or  separate  interest  in  real  estate  is  an 
"owner''  so  far  as  his  separate  interest  is  concerned.*  But  a  mortgagee 
out  of  possession  is  generally  considered  not  to  be  an  owner  within 
the  meaning  of  such  statutes.*  Though  the  right  to  a  lien  is  not 
restricted  to  the  case  of  a  contract  with  one  who  owns  the  fee,  it  is 
ordinarily  limited  to  the  interest  of  the  person  for  whom  or  at  whose 
instance  the  labor  wa^  performed  or  the  materials  furnished.*  The 
lien  attaches  to  whatever  interest  the  owner  had  when  the  work  was 
begun  and  to  another  or  greater  interest  whenever  acquired  before 
the  lien  is  enforced.*  But  where  a  lien  is  entered  against  an  estate 
less  than  a  fee,  its  value  depends  on  the  particular  estate^  and  it 
survives  or  perishes  with  it.* 

13.  Vendee's  Interest  under  Executory  Contract. — ^It  has  been 
shown  that  under  early  statutes  it  was  provided  or  generally  under- 
stood that  legal  estates  only  could  be  subjected  to  a  mechanic's  lien,' 
and  so  it  was  considered  that  such  a  lien  could  not  attach  to  the 
interest  of  a  vendee  under  an  executory  contract  of  sale.®  Under 
statutes  as  now  in  terms  written  or  as  now  construed,  authorizing  a 
mechanic's  lien  to  attach  to  an  equitable  interest  in  land^  such  a  lien 
may  be  fixed  against  the  interest  in  land  held  under  a  contract  of 

18.  Pond  V.  Harrison,  96  Kan.  542,  and  note;  Williams  v.  Vanderbilty  145 
152  Pac.  655,  L.R.A.1916B  1264  and  HI.  238,  34  N.  E.  476,  36  A.  S.  R. 
note.  480  and  note,  21  L.B.A.  489 ;  Bowling 

Note:  22  A.  S.  B.  279.  v.  Garrett,  49  Kan.  504,  31  Pac.  135, 

19.  Paulsen  v.  Manske,  126  111.  72,  33  A.  S.  R.  377;  Bohn  Mfg.  Co.  v. 
18  N.  E.  275,  9  A.  S.  R.  532.  Kountze,  30  Neb.  719,  46  N.  W.  1123, 

Notes:  45  Am.  Dec.  679;  35  A.  S.  R.  12  L.R.A.  33;  Lyon  v.  McGuffey,  4  Pa, 

883.  St.  126,  45  Am.  Dec.  675  and  note; 

20.  Horn  V.  Clark  Hardware  Co.,  54  Taylor  v.  Murphy,  148  Pa.  St.  337,  23 
Colo.   522,   131   Pac.   405,  45   L.R.A.  Atl.  1134,  33  A.  S.  R.  825  and  note. 
(N.S.)   100;  Monroe  v.  West,  12  la  Notes:  9  A.  S.  R.  538;  59  A.  S.  R. 
119,  79  Am.  Dec.  524;  Bohn  Mfg.  Co.  176;  75  A.  8.  R.  869;  96  A.  S.  R.  294; 
V.  Kountze,  30  Neb.  719,  46  N.  W.  98  A.  S.  R.  508. 

1123,  12  L.R.A.  33.  5.  Jarvis  v.   State  Bank,  22   Colo. 

Note:  L.R.A.1916B  1268.  309,  45  Pac.  505,  55  A.  S.  R.  129; 

1.  Note:  45  Am.  Dec.  680.  Salem  v.  Lane,  etc.,  Co.,  189  111.  593, 

2.  Note :  61  Am.  Dec.  691.  60  N.  E.  37,  82  A.  S.  R.  481.     See 
8.  Allis-Chalmers  Co.  v.  New  York   infra,  par.  13, 14. 

Central  Trust  Co.,  190  Fed.  700,  Ul  6.  GampbelFs   Appeal,   36   Pa.    St. 

C.  C.  A.  428,  39  L.B.A,(N.S.)  84  and  247,  78  Am.  Dec.  375  and  note. 

note.  Note:  45  Am.  Dec.  678. 

Note :  61  Am.  Dec.  690.  7.  See  supra,  par.  12. 

4.  McCarty  v.  Carter,  49  111.  53,  95  8.  Note :  13  L.R.A.  703.    See  infra, 

Am.  Dec.  572;  Henderson  v.  Connell3^,  par.  98. 
123  111.  98,  14  N.  E.  1,  5  A.  S.  R.  490 
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purchase,*  and  such  lien  will  attach  to  the  after  acquired  legal  title 
the  moment  it  vests  in  the  purcha^r.**  An  interest  under  a  parol 
agreement  to  purchase  land,  however,  is  not  enough  to  make  one  an 
"owner"  who  can  create  a  lien,  nor  can  such  a  lien  be  enforced  against 
such  person  after  he  has  acquired  the  legal  title,  unless  he  has  estopped 
himself  from  denying  that  he  was  the  owner  at  a  prior  date.*^ 

14.  Leasehold  Estates. — In  some  jurisdictions  there  are  statutory 
provisions  extending  mechanics'  liens  to  leasehold  estates,  but,  regard- 
less of  such  provisions,  it  seems  settled  that  the  word  "owner"  in  a 
statute  giving  a  mechanic's  lien  on  the  interest  of  an  owner  is  not 
limited  in  its  meaning  to  an  owner  of  the  fee,  but  also  includes  the 
owner  of  a  leasehold  estate.  Consequently,  a  leasehold  estate  is  sub- 
ject to  a  mechanic's  lien  for  an  improvement  erected  by  or  under  a 
contract  with  a  lessee.*^  The  fact  that  the  title  to  the  reversion  is  in 
the  government  does  not  affect  the  right  to  a  lien  on  the  leasehold.*^ 
So,  too,  an  interest  under  an  agreement  for  a  lease,  which  may  be 
specifically  enforced^  is  subject  to  such  a  lien.**    The  lien  attaches  not 

9.  Monroe  v.  West,  12  la.  119,  79  more  v.  Pueblo  Inv.  Co.,  150  Fed.  17, 
Am.  Dec.  524;  Floete  v.  Brown,  104  80  C.  C.  A.  97,  10  Ann.  Cas.  357,  9 
la.  154,  73  N.  W.  483,  65  A.  S.  B.  434;  L.R.A.(X.S.)  557;  Montandon  v.  Deas, 
Fullmer  v.  Poust,  155  Pa.  St.  275,  26  14  Ala.  33,  48  Am.  Dec.  84;  Meek  v. 
Atl.  543,  35  A.  S.  R.  881  and  note.  Parker,  63  Ark.  367,  38  S.  W.  900,  58 

Notes:  61  Am.  Dec.  689;  39  A.  S.  R.  A.  S.  R.  119  and  note;  Horn  v.  Clark 

458;  64  A.   S.  R.  277;  95  A.  S.  R.  Hardware  Co.,  54  Colo.  522,  131  Pac 

150;  98  A.  S.  R.  508.  405,  45  L.R.A.(N.S.)  100;  Williams  v. 

10.  Evans  v.  Young,  10  Colo.  316,  Vanderbilt,  145  111.  238,  34  N.  E.  476, 
15  Pac.  424,  3  A.  S.  R.  583;  Salem  v.  36  A.  S.  R.  486,  21  L.R.A.  489; 
Lane,  etc.,  Co.,  189  111.  593,  60  N.  E.  Crutcher  v.  Block,  19  OWa.  246,  91 
37,  82  A.  S.  R.  481 ;  Monroe  v.  West,  Pac.  895,  14  Ann.  Cas.  1029 ;  Mat- 
12  la.  119,  79  Am.  Dec.  524;  Floete  thiesen  v.  Arata,  32  Ore.  342,  50  Pac. 
V.  Brown,  104  la.  154,  73  N.  W.  483,  1015,  67  A.  S.  R.  635  and  note;  Stet- 
66  A.  S.  R.  434;  Courtemanche  v.  son-Post  Mill  Co.  v.  Brown,  21  Wash. 
Blackstone  Valley  St.  R.  Co.,  170  Mass.  619,  59  Pac.  507,  75  A.  S.  R.  862  and 
50,  48  N.  E.  937,  64  A.  S.  R.  275  and  note;  Showalter  v.  Lowndes,  56  W. 
note;  Rochford  V.  Rochford,  188  Mass.  Va.  462,  49  8.  E.  448,  3  Ann.  Cas. 
108,  74  N.  E.  299,  108  A.  S.  R.  465;  1096  and  note;  Limoges  v.  Scratch,  44 
Colman  v.  Goodnow,  36  Minn.  9,  29  Can.  Sup.  Ct.  86,  19  Ann.  Cas.  732. 
N.  W.  338,  1  A.  S.  R.  632;  Lyon  v.  Compare  Church  v.  Griffith,  9  Pa.  St. 
McGuffey,  4  Pa.  St.  126,  45  Am.  Dec.  117,  49  Am.  Dec.  548, 

675;   Fullmer  v.  Poust,  155  Pa.   St.  Notes:   45  Am.  Dec.  678;  61  Am. 

275,  26  Atl.  543,  35  A.  S.  R.  881  and  Dec.  697;  95  Am.  Dec.  576;  48  A.  S. 

note.  R.  873;  63  A.  S.  R.  638;  62  L.R.A. 

Notes:   61  Am.  Dec.   689;  78  Am.  375;   14  Ann.  Cas.  1031;  Ann.  Cas. 

Dctj.  378;  9  A.  S.  R.  638;  98  A.  8.  R.  1912A  316. 

508.  13.  Crutcher  v.  Block,  19  Okla.  246, 

11.  Saunders  v.  Bennett,  160  Mass.  91  Pac.  895,  14  Ann.  Cas.  1029. 

48,  35  N.  E.  Ill,  39  A.  S.  R.  456;  14.  Montandon  v.  Deas,  14  Ala.  33, 

Courtemanche  v.  Blackstone  Valley  St.  48  Am.  Dec.  84. 

R.  Co.,  170  Mass.  60,  48  N.  E.  937,  64  Notes:   61  Am.  Dec.   698;   3  Ann. 

A.  S.  R.  275  and  note.  Cas.  1097. 

12.  American  Bonding  Co.  of  Balti- 
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merely  to  the  improvement  placed  on  the  premises,  but  to  the  entire 
interest  of  the  leasee  in  the  leasehold.**  It  attaches  to  the  leasehold 
subject,  of  course,  to  the  conditions  and  burdens  of  the  lease.**  After 
the  lien  has  attached  to  the  leasehold  interest  it  cannot  be  defeated 
by  a  surrender  by  the  lessee,*^  though  it  may  be  defeated  as  to  the 
entire  leasehold  estate  by  a  forfeiture,**  unless  the  forfeiture  is  for 
nonpayment  of  rent  and  the  holder  of  the  lien  pays  all  the  arrears  of 
rent  and  acquires  the  leasehold  rights,**  but  not  as  to  sruch  improve- 
ments as  the  lessee  might  have  removed  during  the  term  and  with- 
out injury  to  the  leased  premises.'*  On  this  question  of  the  right  of 
removal,  it  is  generally  considered  that,  as  nothing  can  be  the  basis 
of  a  mechanic's  lien  which  never  becomes  part  of  the  realty,  therefore 
the  furnishing  and  fitting  of  trade  fixtures  do  not  give  the  right 
to  a  lien  even  on  the  leasehold  as  they  remain  personalty.*  But 
where  improvements,  as  fixtures  or  otherwise,  become  part  of  the 
realty,  the  fact  that  the  lessee  has  the  right,  by  contract,,  to  remove 
them  does  not  prevent  the  lien  from  attaching  to  the  entire  lease- 
hold interest  including  the  improvements.*  Where  a  lease  stipu- 
lates that  improvements  made  by  the  lessee  may  or  shall  be  removed 
at  the  expiration  of  the  t«rm,  a  lien  may  attach  to  tiie  building  or 
other  improvement  erected  by  the  lessee.*  And  where  the  propo- 
sition that  a  building  is  not  subject  to  a  lien  unless  it  enters  into 
and  forms  a  part  of  the  realty  has  not  been  adopted,  a  lien  attaches 
to  the  buildings  erected  by  the  tenant.*  And  under  a  statute  pro- 
viding that  a  building  erected  on  leased  land  by  the  lessee  may 
be  sold  and  removed  to  enforce  a  mechanic's  lien  thereon,  the  lien 

16.  Note:  3  Ann.  Cas.  1097.  Notes:  42  A.  S.  R.  796;  6  L.R.A. 

16.  Williams  v.  Vanderbilt,  145  111.  (N.S.)  485;  43  L.R.A.(N.S.)  680; 
2,38,  34  N.  E.  476,  36  A.  S.  R.  486,  21   Ann.  Cas.  1912B  20. 

L.R.A.  489;  Crutcher  v.  Block,  19  Okla.  2.  Horn  v.  Clark  Hardware  Co.,  54 

246,  91  Pac.  895,  14  Ann.  Cas.  1029.  Colo.   522,  131   Pac.   405,  46  L.R.A. 

Notes:  45  A.  S.  R.  223;  63  A.  S.  R.  (N.S.)  100  and  note;  Stenberg  v.  Lien- 

638;    45   L.R.A.(N.S.)    105;    3   Ann.  nemann,  20  Mont.  457,  52  Pae.  84,  63 

Cas.  1098.  A.  S.  R.  636  and  note;  Zabriskie  v. 

17.  Notes:  61  Am.  Dec.  697;  7  Greater  America  Exposition  Co.,  67 
L.R.A.(N.S.)  221;  3  Ann.  Cas.  1098.  Neb.  681,  93  N.  W.  968,  2  Ann.  Cas. 

18.  WUliams  v.  Vanderbilt,  145  111.  687,  62  L.R.A.  369. 

2.38,  34  N.  E.  476,  36  A.  S.  R.  486,  21  Notes:  11  L.R.A.  743;  3  Ann.  Cas. 

L.R.A.  489.  1097. 

Notes:  45  L-R.A.(N.S.)  105;  3  Ann.  3.  Pond  v.  Harrison,  96  Kan.  542, 

Cas.  1098.  152    Pac.    655,    L.R.A.1916B     1264; 

19.  Williams  v.  Vanderbilt,  145  111.  Zabriskie  v.  Greater  America  Exposi- 
238,  34  N.  E.  476,  36  A.  S.  R.  486,  21  tion  Co.,  67  Neb.  581,  93  N.  W.  958, 
L.R.A.  489.  2  Ann.  Cas.  687  and  note,  62  L.R.A. 

20.  Stenberg:     v.     Ldennemann,     20  369  and  note. 

Mont.  457,  52  Pac.  84,  63  A.  S.  R.       4.  Zabriskie  v.  Greater  America  Ex-    . 
636  and  note.  position  Co.,  67  Neb.  581,  93  N.  W. 

1.  Church  V.  Griffith,  9  Pa.  St.  117,  958,  2  Ann.  Cas.  687,  62  L.R.A.  369 
49  Am.  Dec.  548.  and  note. 
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ia  superior  to  a  provision  in  the  lease  that  all  improvements  made 
by  the  lessee  shall  become  the  property  of  the  lessor.*  And  a  land- 
lord, knowing  that  repairs  are  being  made  under  a  contract  with 
his  lessee,  does  not  lose  his  right  as  against  a  claim  to  a  lien  for 
the  work  to  forfeit  the  lease  for  nonpayment  of  rent  by  his  mere 
failure  to  declare  the  forfeitiure  immediately  on  default,  where  he 
does  not  know  that  the  lessee  is  insolvent  or  unable  to  pay  his 
debts.*  And  in  an  action  to  enforce  a  mechanic's  lien  against  a 
leasehold  estate,  the  lessee  cannot  raise  the  question  that  a  part  of 
the  labor  and  material  furnished  w^as  personalty  and  not  subject  to 
a  mechanic's  lien,  for  the  reason  that  whatever  was  done  became  a 
pcu't  of  the  leasehold  estate.' 

15.  Homesteads. — Whether  a  mechanic's  lien  may  be  obtained  on 
homestead  property  depends,  of  course,  on  the  terms  of  the  home- 
stead law  involved  in  the  particular  case.  Some  of  the  statutes 
allow  the  right  to  a  lien,  while  others  deny  it ;  ®  but  even  under  the 
rule  of  absolute  exemption  an  existing  mechanic's  lien  or  one  which 
is  inchoate  by  virtue  of  a  contract  to  supply  materials,  etc.,  cannot 
be  defeated  by  the  subsequent  acquisition  of  a  homestead  in  the 
property.*  In  some  states  a  mechanic's  lien  may  be  created  on  a 
homestead  by  the  act  of  the  husband  alone  without  the  consent  or 
joint  action  of  the  wife,^^  while  in  others,  no  mechanic's  lien  can 
be  fixed  on  a  homestead  unless  the  contract  for  material  is  signed 
by  the  wife.**  And  a  further  condition  is  sometimes  attached,  that 
such  a  lien  cannot  be  claimed  against  such  an  estate  unless  the  con- 
tract for  the  improvement  be  in  writing.**  And  under  the  federal 
land  laws,  land  held  under  a  homestead  entry  prior  to  the  issuance 
of  a  patent  is  exempt  from  mechanics'  or  materialmen's  liens  based 
on  contracts  made  while  the  title  remains  in  the  United  States.*' 
Under  the  rule  obtaining  in  some  jurisdictions  that  a  mechanic's 
lien  may  be  enforced  on  the  building  as  distinct  from  the  land, 
when  for  any  reason  a  lien  does  not  attach  to  the  land,  so  where 
no  lien  can  attach  to  the  land  because  the  wife  did  not  join  in  the 

5.  Notes:  62  L.R.A.  378;  2  Ann.  Tex.  610,  22  S.  W.  1033,  24  A.  S.  B. 
Cas.  690.  832  and  note. 

6.  Williams  v.  Vanderbilt,  145  111.  10.  Notes:  83  A.  S.  R.  519;  9  Ann, 
238,  34  N.  E.  476,  36  A.  S.  R.  486,  21  Cas.  12. 

L.R.A.  489.  11.  JoBsman  v.  Rice,  121  Mich.  270, 

7.  Showalter  v.  Lowndes,  56  W.  Va.    80  N.  W.  25,  80  A.  S.  R.  493. 

463,  49  S.  E.  448,  3  Ann.  Ciis.  1096.  Notes:  83  A.  S.  R.  519;  9  Ann.  Cas. 

Note:  14  Ann..  Cas.  1031.  12. 

8.  See  Homestead,  vol.  13,  pp.  608-       12.  Note :  9  L.R. A.  805. 

609.  13.  Green  v.  Tenold,  14  N.  D.  46, 

9.  Tuttle  V,  Howe^  14  Minn.  145, 100  103  N.  W.  398,  116  A.  S.  R.  638  and 
Am.  Dec.  206 ;  J^sen  v.  Griffin,  32  note ;  Paige  v.  Peters,  70  Wis.  178,  35 
S.  D.  613,  144  N.  W.  119,  50  L.R. A.  N.  W.  328,  5  A.  S.  R.  156. 

(N.S.)  1128;  Cameron  v.  Gebhard,  85       Note:  35  L.R.A.  144. 
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contract,  the  court  may  permit  the  claimant  to  sell  and  remove  the 
building,^*  and  this  rule  has  also  been  applied  to  a  building  erected 
or  an  improvement  placed  on  land  entered  under  the  United  States 
homestead  laws.^* 

III.  Right  to  Lien 

Meaning  of  Statxiiory  Terms 

16.  "Erectiwi*'  or  '^Constructioii/' — It  may  be  stated  as  a  general 
rule  that  sti^tutas  giving,  liens  to  persons  who  perform  labor  or  fur- 
nish materials  for  the  "erection"  or  "construction"  of  certain  build- 
ings contemplate  and  include  whatever  is  contributed  either  in  labor 
or  materials  toward  the  making  or  finishing  of  any  part  of  such 
buildinp^.  Accordingly  claims  for  labor  and  Qxaterials  for  painting 
and  glazing  are  within  the  benefit  of  such  statutes,  and  similarly  a 
lien  exists  for  the  decoration  of  the  walls  of  the  building  and  for 
paper  hanging.  Likewise  a  contrivance  for  supplying  illuminating 
gas,  consisting  of  a  tank  and  piping  underground,  is  the  foundation 
of  a  lien  on  the  building  as  being  part  of  the  construction  thereof.^* 
Digging  the  cellar  and  laying  the  foundations  are  likewise  clearly 
a  part  of  the  erection  and  construction  of  a  building,  and  claims 
therefor  are  within  the  statute.*'  And  it  seems  to  be  conceded  gen- 
erally that,  under  a  statute  providing  for  liens  for  material  fur- 
nished for  the  "erection"  or  "construction"  of  a  building,  a  lien 
may  be  acquired  for  fixtures  placed  in  a  building  during  the  process 
of  erection  and  as  incidental  thereto  as  well  as  for  materials  that 
are  incorporated  in  the  structure  itself.**  But  the  weight  of  author- 
ity favors  the  view,  under  such  statutes,  that  for  new  fixtures  fur* 
nished  for  and  placed  in  an  old  building  or  factory  the  party  supply- 
ing the  same  is  not  entitled  to  a  lien  against  the  building.** 

17.  "Building."— The  statutes  not  infrequently  have  designated 
the  character  of  improvement  in  respect  to  which  a  lien  may  be 
acquired  as  a  "building."  And  where  the  acts  have  failed  to  desig- 
nate the  kind  of  "building"  contemplated,  the  meaning  of  that  term 
has  become  a  matter  of  judical  inquiry.  The  modern  tendency 
seems  to  be  toward  holding  it  to  include  any  structure  that  in  any 

14.  Jossman  v.  Rice,  121  Mich.  270,       Note :  Ann.  Cas.  1912B  6. 

80  N.  W.  25,  80  A.  S.  R.  493.  18.  Vilas  v.  McDonough  Mfg.  Co., 

Note :  2  Ann.  Cas.  690.  91  Wis.  607,  65  N.  W.  488,  51  A.  S. 

15.  Paige  v.  Peters,  70  Wis.  178,  35    R.  925,  30  L.R.A.  778. 

N.  W.  328,  5  A.  S.  R.  156.  Note:  Ann.  Cas.  1912B  7. 

Notes:  116  A.  S.  R.  641;  35  L.R.A.  19.  Drew  v.  Mason,  51  HI.  498,  25 

144;  2  Ann.  Cas.  690.  Am.  Rep.  288;   East  Tennessee  Iron 

16.  Note:  Ann.  Cas.  1912B  6.  Mfg.  Co.  v.  Bynuin,  3  Sneed  (Tenn.) 

17.  Baker  v.  Waldron,  92  Me.  17,  42  268,  65  Am.  Dec.  56  and  note. 
Atl.  225,  69  A.  S.  R.  483.  Note:  Ann.  Cas.  1912B  7. 
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rea^^onable  sense  may  be  known  as  a  "building/'  *•  and  is  of  a  sub- 
stantial and  permanent  character/  and  such  word  has  been  considered 
as  including  a  mere  foundation  when  the  owner  had  for  any  reason 
failed  to  complete  the  work.*  The  word  as  used  in  the  statute  does 
not,  however,  include  every  species  of  erection,  but  means  only  an 
erection  intended  for  use  and  occupation  as  a  habitation,  or  for 
some  purpose  of  trade,  manufacture,  ornament,  or  use.*  The  term 
has  been  applied  to  a  floating  wharf  on  a  river,*  and  to  a  flume  used 
for  the  purpose  of  conveying  water  to  a  wheel  within  a  mill  building 
and  necessary  as  a  fixed  contrivance  for  the  operation  of  such  mill.* 
But  the  courts  have  refused  to  apply  it  to  a  wall  built  around  three 
sides  of  the  stack  of  a  furnace  at  the  distance  of  a  few  feet  from 
it,  in  order  to  protect  it  from  earth  slides ;  •  to  fencing,  fence  posts 
and  gates; ''  outside  timber  and  metal  frames  for  swings;  seats  for 
use  in  a  pleasure  resort ;  •  ditches ;  lime  kilns ;  coke  ovens ;  oil  tanks ; 
or  to  bridges;  •  to  a  vessel  on  the  stocks,^^  or  to  a  floating  dock  situ- 
ated some  distance  from  the  shore  and  attached  to  the  land  so  as 
to  maintain  it  in  place.** 

18.  ^^Improvements." — The  legislatures  of  the  various  states  have 
recognized  that  improvements  meriting  the  protection  of  a  lien  may 
be  made  upon  land  othei"wise  than  by  buildings  and  that  these  may 
occur  in  unforeseen  variety.  Hence  the  term  "improvement"  has 
frequently  been  employed  in  the  statutes,  its  scope  being  left  for 
determination  in  particular  cases  as  they  may  arise.**  Generally 
speaking  the  word  "improvement"  is  taken  to  contemplate  all  manner 
of  erections,  and  to  include  additions  to  existing  buildings.  It  is 
not,  however,  confined  to  additions,  and  decisions  are  numerous  in 
which  liens  have  been  allowed  for  improvements  which  were  no  part 
of  a  building.     It  has  been  held  that  the  brickwork  of  a  house  is 

20.  Wheeler  v.  Pierce,  167  Pa.  St.       5.  Derrickson  v.  Edwards,  29  N.  J. 
416,  31  Atl.  649,  46  A.  S.  R.  679.  L.  468,  80  Am.  Deo.  220. 

Note:  Ann.  Cas.  1912B  8.  «.  Notes:  78  Am.  Dee.  694;   Ann. 

1.  Wheeler  y.  Pierce,  167  Pa.  St    Cas.  1912B  8. 

416,  31  Atl.  649,  46  A.  S.  R.  679.  ^  7   Notes:  78  Am.  Dec.  694;  67  A. 

Notes:  67  A.  S.  R.  586;  68  A.  S.  B.  ^'^252;  Ann.  Cas.  1912B  8, 

680;   67  A.  S.  R.  252;  74  A.  S.  R.  ^ '•  ^^^  ^  ^^  ^^  ^^5  ^^n»- 

670;  Ann.  Cas.  1912B  8.  ^^'  ^Y^  %    ,        n       ^o^      a 

2.  Note:  Ann.  Cas.  1912B  8.    And  ^    '  ^o^'i^'  P  f^A   ^^i  ^^'   ^"^ 
see  infra,  par.  35.  J*J  ^  ^-    ^^  ^  ^"^"^^  ^^^ 

^'i  ^^^^^'ii^'  ?Q  ?•  V''°^^'i      '  1^-  Note:  Ann.  Cas.  1912B  8.    And 
pool,  11  Wis.  119,  78  Am.  Dee.  691  g^  Shipping. 

and  note.     ^    ^   „   ^^^    _  ^    „   „  11.  Galbreath  v.  Davidson,  25  Ark. 

Notes:  9  A.  S.  R.  538;  46  A.  S.  R.  490,  99  Am.  Dec.  233. 

689;  Ann.  Cas.  1912B  8.  Note:  Ann.  Cas.  1912B  20. 

4.  Galbreath  v.  Davidson,  25  Ark.  12.  Bates  v.  Harte,  124  Ala.  427,  26 

490,  99  Am.  Dec.  233  and  note.  So.  898,  82  A.  S.  R.  186. 

Note:  Ann.  Cas.  1912B  8.  Note:  Ann.  Cas.  1912B  8. 
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an  improvement  within  the  meaning  of  the  mechanic's  lien  law, 
as  are  materials  for  putting  floors,  ceilings,  stairs,  and  an  elevator 
in  a  building,  and  for  constructing  a  shed  outside,  and  likewise 
window  frames,  sash,  ^ass  and  trim  furnished  for  use  in  the  construc- 
tion of  buildings.*'  Scenery  and  other  articles  constituting  the  stage 
and  scenic  outfit  of  an  opera  house  may  be  properly  classed  as  mate- 
rial for  its  improvement.**  The  digging  or  drilling  of  a  well  is 
an  improvement  upon  land  within  the  meaning  of  such  a  statute,** 
as  is  a  windmill,  and  it  seems  that  fences  may  be  so  regarded.  The 
laying  of  pipe  on  a  lot  of  land  for  the  purpose  of  waterworks  is  an 
improvement,  as  is  an  icehouse  erected  not  as  an  outhouse  or  appurte- 
nance to  a  residence,  but  as  an  independent  and  separate  structure, 
for  purposes  of  commerce.**  A  coal  mine  has  also  been  declared 
to  be  an  improvement  within  the  meaning  of  the  statute.*^  But 
it  has  been  held  that  the  cultivation  of  the  soil  or  the  breaking  of 
prairie  does  not  constitute  an  "improvement  upon  land,"  *•  nor  is  the 
planting  of  flowers,  shrubs  and  trees  included  within  such  term.** 

19.  "Appurtenances." — "Appurtenances"  is  another  term  of  indefi- 
nite scope  which  is  found  in  many  statutes.  This  word,  it  hals  been 
said,  is  an  apt  one  to  describe  detached  structures  that  may  be  built 
as  adjuncts  to  a  building  to  further  its  convenient  use  and  occupa^ 
tion,^  but  in  accordance  with  general  principles,  the  term  must  be 
interpreted  in  view  of  the  context  of  the  act  and  previous  legislation 
on  the  subject,  and  should  be  considered  as  a  word  of  broader  signifi- 
cance than  "annex."  *  Where  the  statute  provides  for  liens  upon 
certain  enumerated  structures — as  houses,  mills  or  buildings — "or 
appurtenances,"  the  tendency  seems  to  be  to  hold  th«  act  applicable 
not  merely  to  appurtenances  to  the  structures  named  but  to  any 
appurtenance  to  tiie  land.  This  ruling  gives  consideration  to  the 
impossibility  of  enumerating  all  the  structures  to  which  a  mechanic's 
Uen  may  have  been  intended  to  attach,  and  to  the  probable  intention 

13.  Note:  Ann.  Cas.  1912B  9.  see  Mixes,  post,  par.  158. 

14.  Waycross  Opera  House  Co.  v.  18.  Brown  v.  Wjonan,  56  la.  452, 
Sossman,  94  Ga.  100,  20  S.  E.  252,  47   9  N.  W.  344,  41  Am.  Rep.  117. 

A.  S.  B.  144.  Notes:  76  A.  S.  R.  655;  Ann.  Cas. 

Note:  Ann.  Cas.  1912B  9.  1912B  10, 

15.  Bates  v.  Harte,  124  Ala.  427,  19.  Nanz  v.  Cumberland  Gap  Park 
26  So.  898,  82  A.  S.  R.  186 ;  Rolewitch  Co.,  103  Tenn.  306,  52  S.  W.  999,  76 
V.  Harrington,  20  S.  D.  375,  107  N.  A.  S.  R.  650,  47  L.R.A.  273. 

W.  207,  6  L.R.A.(N.S.)  550  and  note.  Note:  Ann.  Cas.  1912B  10. 

Note:  Ann.  Cas.  1912B  9.  20.  Baleh  v.  Chaffee,  73  Conn.  318, 

And  see  infra,  par.  19.  47  Atl.  327,  84  A.  S.  R.  155. 

16.  Note:  Ann.  Cas.  1912B  9.  Notes:   15  LJI.A.  653 j   Ann.   Cas. 

17.  Central  Trust  Co.  y.  Sheffield,  1912B  10. 

etc.,    Iron,    etc.,    Co.,    42    Fed.    106,       1.  Waterbury  Lumber,  etc.,  Co.  v. 
9  L.RJL.  67;  Peaceable  Cre^  Coal  Co.    Asterchinsky,  87  Conn.  316,  87  Atl. 
V.  Jackson,  26  Okla.  1,  108  Pac.  409,    739,  Ann.  Cas.  1916B  613.      . 
Ann.   Cas.  1912B  1  and  note.     And 
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of  the  legislature  to  specify  the  most  common  stnictiires,  and  to 
include  all  others  in  the  generic  term  '^appurtenance."  •  Where  an 
appurtenance  is  an  adjunct  to  a  house  or  building  it  is  of  no  conse- 
quence that  the  work  was  done  and  the  materials  were  supplied 
after  the  house  was  built,  and  under  a  separate  and  distinct  contract.* 
Outhouses  for  storage  purposes  and  the  like  are  appurtenances  of 
the  principal  building,  as  are  fences  and  walks  around  a  house;  a 
reservoir  constructed  for  the  storage  of  water  for  use  in  a  manufactur- 
ing establishment,  and  a  windmill,  with  tank,  pump,  etc.  And  an 
amphitheater  for  tne  seating  of  spectators,  open  to  the  sky,  and  a 
framework  for  the  display  of  fireworks,  has  been  considered  an 
appurtenance  of  a  fair  or  exposition.*  A  well,  according  to  some 
decisions,  is  an  appurtenance  of  a  building,*  and  in  other  cases, 
while  apparently  inclining  to  the  view  that  a  well  is  not  an  "appur- 
tenance," the  court  has  sustained  the  right  to  a  lien  for  such  work 
as  an  '^improvement"  upon  land.*  The  term  "appurtenances"  as  used 
in  a  lien  statute  has  been  held  to  apply,  to  fixtures,'  and  also  to 
poles  planted  in  the  public  sti-eets  by  an  electric  light  corporation, 
and  connected  with  its  plant  and  power  hoase.^  Such  a  term  has, 
however,  been  declared  not  to  include  a  portable  engine.* 

20.  "Other*'  Improvement  or  Structure. — Where  the  statute  pro- 
vides  for  a  lien  upon  any  building,  erection,  etc.,  or  "other"  improve- 
ment or  structure,  the  term  "other'  improvement  or  structure  is 
interpreted  by  some  courts  in  accordance  with  the  familiar  doctrine 
ejusdem  generis.  That  is,  the  term  in  question  is  regarded  as  includ- 
ing only  such  erections  or  constructions  as  are  similar  to  the  improve- 
ments or  structures  named.**  Where  this  view  obtains  it  has  been 
held  that  under  a  statute  giving  a  lien  for  work  on  a  building,  erec- 
tion or  "other"  improvement  or  structure,  there  can  be  no  lien  for 
a  hedge,*'  or  for  cultivating  the  soil.**  In  some  of  the  statutes  the 
improvements  specifically  mentioned  are  numerous  and  the  term 
"other"  lias  been  construed  to  give  the  acts  a  very  wide  application. 
So,  in  such  a  connection,  the  phrase  has  been  applied  to  a  completed 

2.  Note:  Ann.  Cas.  1912B  10.  29   Pae.   476,   30   A.    S.   R.   301,   15 

3.  Balch  V.  Chaffee,  73  Conn.  318,    li.R.A.  652  and  note. 

47  Atl.  327,  84  A.  S.  R.  165.  9.  Thompson  Mfg.  Co.  v.  Smith,  67 

Note:  Ann.  Cas.  1912B  10.  N.  H.  409,  29  Atl.  405,  68  A.  S.  E. 

4.  Note:  Ann.  Cas.  1912B  10.  679. 

6.  Baleh  v.  Chaffee,  73  Conn.  318,  10.  Leiper  v.  Minnig,  74  Ark.  510, 

47  Atl.  327,  84  A.  S.  R.  156.  86  S.  W.  407,  4  Ann.  Cas.  1013. 

Note:  6  L.R.A.(N.S.)  550.  Not*:  Ann.  Cas.  1912B  11. 

6.  Note:  Ann.  Caa  1912B  11.    And  11.  Note:  Ann.  Cas.  1012B  11. 
see  supra,  par.  18.  12.  Brown  v.  Wvman,  56  la,  452, 

7.  Note :  Ann.  Cas.  1912B  11.  9  N.  W.  344,  41  Am.  Rep.  117. 

8.  Badger   Lumber    Co.   v.    Marion  Note:  Ann.  Cas.  1912B  11. 
Water  Supplv,  etc.,  Co.,  48  Kan.  182, 
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oil  well  with  all  its  appliances,*'  and  to  a  mine  or  mining  claim.** 
The  right  to  a  lien  for  the  work  of  digging  or  drilling  a  well  has 
sometimes  been  denied  under  a  statute  giving  a  lien  for  *^other 
improvementa,"  **  but  other  courts,  giving  the  statute  a  liberal  con- 
struction, have  considered  the  phrase  as  clearly  suffieieajt  to  give  the 
right  to  a  lien  for  such  work.** 

21.  Miscellaneous  Statutory  Terms. — ^A  number  of  other  terms 
may  be  found  in  the  statutes  designating  the  kind  of  improvements 
for  which  a  lien  on  the  property  may  be  claimed.  For  instance, 
the  term  "structure"  on  land  has  been  applied  to  an  oil  well  drilled 
and  to  an  oil  well  derrick  erected  on  land,*'  and  also  to  electric  poles 
and  wires,*^  and  it  has  been  held  that  machinery  furnished  for  the 
production  of  electric  power  is  furnished  for  "manufacturing  pur- 
poses,'' within  the  meaning  of  a  mechanic's  lien  law.**  A  fence 
has  been  declared  to  be  a  "structure"  within  the  meaning  of  such 
a  statute,**  and  to  be  included  in  the  words  "work  done  on  land."  * 
The  word  "excavating"  in  a  statute,  when  found  in  immediate  con- 
nection with  other  words  of  similar  import,  "grading,  filling  in  or 
excavating"  any  land,  must  be  deemed  to  be  used  in  a  restricted  sense, 
and  refer  only  to  excavations  in  making  improvements  upon  the 
land,  and  not  to  the  drilling  of  a  hole  for  the  purpose  of  ascertain- 
ing whether  there  is  ore  beneath  the  surface.*  Various  other  words 
and  terms  are  used,  such  as  "machine,"  "machinery,"  "manufactory," 
"mill,"  etc.,  which  are  generally  considered  as  applicable  only  to  such 
additions  as  are  made  parts  of  the  realty  and  not  to  movable  chattels.* 

As  Affected  by  Express,  or  Iinplied  Contract 

22.  Lien  Dependent  on  Contract  Generally. — ^A  mechanic's  lien  law 
gives  no  lien  unless  the  materials  are  furnished  or  labor  is  done 

13.  Haskell   v.    GaUagher,   20   Ind.    W.  Va.  477,  76  S.  E.  893,  43  L.R.A. 
App.  225,  50  N.  E.  485,  67  A.  S.  R.    (N.S.)  559  and  note. 

250.  Notes;  82  A.  S.  R.  190;  103  A.  S. 

Notes:  43  L.RA..(N.S.)   559;  Ann.  R.  820. 

Cas.  1912B  11.  18,  Forbes     v.     Willamette     Falls 

14.  Note:  Ann.  Cas.  1912B  11.  Electric  Co.,  19  Ore.  61,  23  Pac.  670, 

15.  Notes:     6     L.R.A.(N.S.)     550;  20  A.  S.  R.  793. 

Ann.  Caa.  1912B  11.       '  ,  Notes:  30  A,  S.  R.  305;  103  A.  S.  R. 

16.  Rolewitch  v.  Harrington,  20  S.   820. 

D.  375, 107  N.  W.  207,  6  Lit.A.(N.S.)  19.  Bates  Mach.  Co.  v.  Trenton,  etc., 

550.  R.  Co.,  70  N.  J.  L.  684,  58  Atl.  935, 

Note:  Ann.  Cas.  1912B  11.  103  A.  S.  R.  811. . 

17.  Haskell    v.    Gallagher,   20   Ind.  20,  Note:   Ann.  Cas.  1912B  12. 
App.  224,  50  N.  E.  485,  67  A.  S.  R.  1.  Bailey  v.  Hull,  11  Wis.  289,  78 
250 ;  Showalter  v.  Lowndes,  56  W.  Va.  Am.  Dec.  706. 

462,  49  S.  E.  448,  3  Ann.  Cas.  1096 ;        2.  Note :  Ann.  Cas.  1912B  12. 
Kanawha  Oil,  etc.,  Co.  v.  Wenner,  71       3,  Notes:  78  Am.  Dec.  695;  103  A. 
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under  a  contract  or  agreement  creating  the  relation  of  debtor  and 
creditor,*  which  must,  of  course,  be  a  valid  and  enforceable  contract.* 
One  or  more  of  several  partners,  holding  the  legal  title  to  a  lot,  may 
so  contract  in  the  name  of  the  firm  for  the  improvement  of  the  lot 
as  to  subject  it  to  a  lien.*  It  is  not  essential  that  the  contract  should 
be  so  definite  as  to  enable  the  one  personally  liable  to  the  lien  claim- 
ant, or  the  owner  or  person  interested  in  the  improvement,  to  deter- 
mine precisely  the  contract  price  for  the  labor  or  material  ot  the 
details  of  the  work,  but  it  is  sufficient  as  to  any  work  or  material 
furnished  that  it  is  in  fact  included  in  the  contract.'  Such  contract 
need  not  be  in  writing,  if  the  statute  does  not  require  it,^  but  it 
must  be  made  with  the  owner  or  his  duly  authorized  agent,'  though 
this  does  not  mean  necessarily  the  owner  of  the  fee,  but  one  whose 
interest  or  estate  in  the  property  to  be  charged  is  such  that  a  lien 
may  attach  to  it.^*  A  lien  cannot  be  enforced  under  a  contract 
made  with  one  having  no  title  or  interest  in  the  land,  or  with  one 
having  mere  possession,  but  no  right  to  or  in  the  realty,*^  and  while 
a  contract  by  one  who  is  not  the  owner  or  who  is  unauthorized  to 
contract  may  be  ratified,^^  it  is  not  ratified  so  as  to  allow  a  claim 

S.  R.  820;   Ann.   Cas.   1912B  12;   1  50  N.  W.  162,  29  A.  S.  R.  485. 

British  Rul.  Cas.  985.  7.  Hutehins    v.    Bautch,    123    Wis. 

4.  Rogers  v.  Phillips,  8  Ark.  366,  394,  101  N.  W.  671, 107  A.  S.  R.  1014. 
47  Am.  Dec.  727  and  note;  Paulsen  8.  Neilson  v.  Iowa  East.  R.  Co.,  61 
V.  Manske,  126  III.  72, 18  N.  E.  276,  9  la.  184,  1  N.  W.  434,  33  Am.  Rep. 
A.  S.  R,  532;  Alvey  v.  Reed,  115  Ind.  124;  West  Virginia  Blclg.  Co.  v. 
148,  17  N.  E.  265,  7  A.  S.  R.  418;  Saucer,  45  W.  Va.  483,  31  S.  E.  965, 
Pond  V.  Harrison,  96  Kan.  542,  152  72  A.  S.  R.  822. 

Pac.  655,  L.R.A.1916B  1264;  Cole  v.  Note:  65  A.  S.  R.  l79. 

Clark,  85  Me.  336,  27  Atl.  186,  21  9.  Galbreath  v.  Davidson,  25  Ark. 

L.R.A.  714;  Wilson  v.  Lubke,  176  Mo.  490,  99  Am.  Dec.  233;  Pond  v.  Har- 

210,  75  S.  W.  602,  98  A.  S.  R.  503;  rison,   96   Kan.   542,    152    Pac.    656, 

Rust-Owen   Lumber   Co.   v.   Hok,   60  L.R.A.1916B  1264;  Bloomer  v.  Nolan, 

Neb.  80,  82  N.  W.  112,  83  A.  S.  R.  36  Neb.  51,  53  N.  W.  1039,  38  A.  S.  R. 

512;    Morganton    Mfg.,    etc.,    Co.    v.  690  and  note;  Morganton  Mfg.,  etc., 

Andrews,  165  N.  C.  285,  81  S.  E.  418,  Co.  v.  Andrews,  165  N.  C.  285,  81  S. 

Ann.  Cas.  1916 A  763;  Eberle  v.  Dren-  E.  418,  Ann.  Cas.  1916 A  763;  Mor- 

nan,  40   Okla.  59,  136  Pac.  162,  51  rison  v.  Clark,  20  Utah  432,  59  Pac 

L.R.A. (N.S.)     68;     Titusville     Iron-  235,  77  A.  S.  R.  924. 

Works  V.  Keystone  Oil  Co.,  122  Pa.  Notes:  31  A.  S.  R.  238;  45  A.  S. 

St.  627,  15  Atl.  917,  1  L.R.A.  361.  R.  223;  77  A.  S:  R.  927;  80  A.  S.  R 

Notes:  61  Am.  Dec.  696;  89  A.  S.  730;  98  A.  S.  R.  608;  11  L.R.A.  741. 

R.  120;  13  L.R.A.  701.  10.  Wilson  v.  Lubke,  176  Mo.  210, 

5.  Fish  V.  McCarthy,  96  Cal.  484,  75  S.  W.  602,  98  A.  S.  R.  503. 
31  Pac.  529,  31  A.  S.  R.  237  and  note;  Note:  31  A.  S.  R.  947. 
Alvey  V.  Reed,  115  Ind.  148,  17  N.  E.  And  see  supra,  par.  12  et  aeq. 
265,  7  A.  S.  R.  418.        "  11.  Monroe  v.  West,  12  la.  119,  79 

Notes:  38  A.  S?VR.  694;  39  A.  S.  Am.  Dec.  524. 
R.  458.  Note:  61  Am.  Deo.  696. 

And  see  infra,  par.  27  et  seq.  12.  Eberle  v.  Drennan,  40  Okla.  69, 

6.  Hoaglahd  v.  Lusk,  33  Neb.  376,  136  Pae.  162,  51  L.R.A.(N.S.)   68. 
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of  lien  against  the  premises  by  the  fact  that  the  owner,  after  the 
completion  of  the  work,  receives  the  profits  therefrom.**  It  has  been 
held  that  a  mechanic's  lien  attaches  to  a  building  erected  under  a 
contract  describing  the  premises  merely  as  ground  situated  in  a  cer- 
tain place,  when  it  is  erected  upon  the  only  land  owned  by  the  party 
in  the  place  named.*"*  And  the  mere  omission  of  a  description  or 
designation  of  the  property  in  a  building  contract  will  not  defeat  a  lien 
otherwise  established  when  the  notice  or  claim  of  lien  properly 
describes  the  property,  and  all  of  flie  interested  parties  understood 
what  property  was  referred  to  in  the  contract.**  In  some  jurisdic- 
tions it  is  not  necessary  that  the  land  should  be  described  in  the 
building  contract  in  order  to  create  a  mechanic's  lien.**  A  person 
who  builds  a  house  or  makes  an  improvement  under  a  contract  that 
he  shall  be  paid  in  specific  property  instead  of  money  is  entitled 
to  the  benefit  of  a  mechanic's  lien.*' 

23.  What  Censtitutes  an  Implied  Contract  with  Owner. — ^The  stai* 
utes  use  different  phraseology  as  to  the  contractual  relation  with  the 
owner  necessary  to  give  the  right  to  a  lien,  some  requiring  that  the 
work  and  material  shall  have  been  furnished  under  contract  with 
the  owner,  while  others  provide  that  the  improvement  must  have 
been  made  with  his  consent  or  that  he  knowingly  permitted  it  to 
be  made.  When  a  statute  provides  for  a  lien  for  material  furnished 
under  contract  with  the  owner,  his  knowledge  of  its  b^ng  furnished 
is  not  sujfSoient,*^  but  under  a  statute  permitting  a  lien  to  attach 
if  the  owner  "consent"  to  the  improvement,  it  has  been  held  suffi- 
cient if  the  owner  instigates  or  in  some  way  procures  it  to  be  made 
on  his  land,**  and  under  such  statutes  some  courts  have  applied  the 
doctrine  of  estoppel  in  favor  of  a  mechanic's  lien  and  against  the 
owner  who  knowingly  stands  by  without  disclosing  his  title  while 
labor  and  materials  are  being  furnished  to  third  persons.**  This, 
however,  would  doubtless  be  true  only  under  such  circumstances 
as  properly  raise  an  estoppel,  and  though  in  some  instances  mere 
silence  would  create  an  estoppel  against  an  owner,  yet  he  would 
not  be  estopped  if  he  did  not  know  who  was  doing  the  work,  or 
under  what  contract  it  was  being  done,  or  that  any  Uen  was  or  might 
be  claimed  by  anyone.*     Even  though  the  owner  knows  of  the 

IS.  McCartv  v.  Carter,  49  HI.  53,  152  Pac.  655,  L.B.A.1916B  1264. 

95  Am.  Dec.  572.  Note :  11  L.R. A.  741. 

14.  JosBman  v.  Rice,  121  Mich.  270,  19.  Huntley  v.  Holt,  58  Conn.  445, 
80  N.  W.  25,  80  A.  S.  R.  493.  20  Ail.  469,  9  L.R.A.  111 ;  Beck  v. 

15.  Bastrup  v.  Prendergast,  179  111.  America  Catholic  University,  172  N. 
553,  53  N.  R.  995,  70  A.  S-  R.  128.  Y.  387,  65  N.  B.  204,  60  L.R.A.  315. 

16.  Montandon  v.  Deaa,  14  Ala.  33,  Note:  13  LJIA.  701. 

48  Am.  Dec.  84.  And  see  supra,  par.  12  et  seq. 

17.  Pierce  v.  Marple,   148   Pa.   St.  20.  Notes:    61    Am.   Dec.    696;    48 
69,  23  Atl.  10O8,  33  A.  S.  R.  808.  L.R.A.(N.S.)  760. 

18.  Pond  V.  Harrison,  96  Kan.  542,  1.  Davidson  v.   Jennings,  27  Colo. 
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improveinent  being  made,  it  had  been  held  that  he  does  not  ''con- 
sent/' within  the  meaning  of  the  statute,  if  he  states  that  it  is  to  be 
furnished  by  a  third  person  and  that  he,  the  owner,  will  not  pay 
anything  in  connection  with  it.*  The  law  also  implies  the  consent 
of  the  owner  that  the  contractor  should  take  such  steps  to  complete 
the  work  as  are  necessary .• 

24.  Entire  Contract  Containing  Nonlienable  Items. — ^In  the  absence 
of  anv  statute  to  the  contrary,  it  is  well  settled  that  where  labor 
or  materials  are  furnished  for  a  building  under  an  entire  contract 
containing  an  entire  consideration  and  there  is  no  mechanic's  lieu 
for  the  whole  there  can  be  none  for  any  part*  It  has  been  held, 
however,  that  if  items  are  included  under  an  entire  contract  with 
no  stipulation  for  any  definite  price,  a  lien  may  exist  for  part  of 
the  items  although  there  is  none  for  the  others.* 

25.  Vendee's  Contract  as  Binding  Vendor. — ^The  interest  or  estate 
of  a  vendor  of  land  who  has  made  an  executory  contract  of  sale  is 
not  liable  to  a  mechanic's  lien  merely  because  the  vendee  in  posses- 
rion  has  erected  a  building  or  made  an  improvement  thereon.*  Con- 
sequently the  question  whether  the  estate  of  a  vendor  of  land  under 
an  executory  contract  of  sale  is  liable  to  a  mechanic's  lien  on  a 
contract  for  a  building  or  other  improvement  thereon  made  with 
the  vendee  in  possesion  depends  on  the  language  of  the  statute 
and  also  on  the  relation,  if  any,  of  the  vendor  to  the  contract  for 
the  improvement,  as  consenting  to  or  authorieing  it,  or  requiring  it  to 
be  made.  Thus,  where  a  statute  authorizes  a  mechanic's  lien  on  the 
property  of  an  owner  of  land  who  "consents"  to  an  erection  or 
improvement  thereon,  a  vendor's  interest  is  liable  when  the  contract 
provides  that  the  vendee  shall  erect  buildings  or  make  other  improve- 
ments at  his  own  expense,'  when  the  sale  is  made  on  condition  that 
an  improvement  already  commenced  shall  be  completed  at  the  expense 
of  the  vendee,  or  even  under  a  verbal  contract  of  sale  when  it  was 

187,  60  Pac.  354,  83  A.  S.  R.  49,  48  A.  S.  R.  835. 

L.R.A.  340;  Saunders  v.  Bennett,  160  5.  Note:  4  Ann.  Gas.  836. 

Mass.  48,  36  N.  E.  Ill,  39  A.  S.  R.  6.  Paulsen  v.  Manske,  126  Dl.  72, 

456.  18  N.  E.  275,  9  A.  S.  R.  532. 

2.  Clark  v.  North,  131  Wis.  599,  111  Notes :  45  Am.  Dec.  678 ;  64  A.  S. 
N.  W.  681,  11  Ann.  Cas.  1080,  11  R.  277;  95  A.  S.  R.  150;  23  L.R.A. 
L.R.A.  (N.S.)  764.  (N.S.)  60L 

3.  Note:  11  L.R.A.  741.     And  see  See  infra,  par.  113. 

supra,  par.  12;  infra,  par.  28.  7.  Baker  v.  Waldron,  92  Me.  17,  42 

4.  Peatman  v.  Centerv^lle  Light,  etc.,  Atl.  225,  69  A.  S.  R.  483:  Bohn  Mfp. 
Co.,  105  la.  1,  74  N.  W.  689,  67  A.  Co.  v.  Kountze,  30  Neb.  719,  46  N.  W. 
S.  R.  276 ;  Evans  Marble  Co.  v.  Inter-  1123,  12  L.R.A.  33. 

national  Trust  Co.,  101  Md.  210,  60  Notes:  11  L.R.A.(N.S.)  768;  23 
Atl.  667,  109  A.  S.  R.  568  and  note,  L.R.A. (N.S.)  615;  11  Ann.  Cas.  1085; 
4  Ann.  Cas.  831  and  note;  Getty  v.  19  Ann.  Cas.  736;  Ann.  Cas.  1916C 
Ames,  30  Ore.  573,  48  Pac.  355,  60    1135. 
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understood  that  the  vendee  should  immediately  proceed  with  the 
erection  of  buildings,  and  subsequently  the  vendor  persuaded  the  men 
engaged  on  the  work  to  continue  the  same.®  But  where  the  contract 
of  sale  merely  permits  improvements  to  be  made,  this  does  not  amount 
to  a  "consent"  within  the  meaning  of  the  statute.*  There  is  "knowl- 
edge and  consent"  of  the  owner  whei^  a  contract  provides  that  the 
vendee  shall  erect  a  building,  and  where  a  contract  permits  or  requires 
the  vendee  to  erect  a  building  on  the  premises,  the  vendor  "authorizes 
or  knowingly  permits"  such  improvement.^*  Where,  under  a  con- 
tract, the  vendee  is  merely  permitted  to  make  improvements,  he 
does  not  do  so  "at  the  instance  of"  the  vendor,**  though  a  vendor 
"causes"  improvements  to  be  made  when  the  contract  obligates  the 
vendee  to  make  improvements.**  And  where  a  contract  obligates 
the  vendee  to  erect  buildings  or  make  other  improvements,  the  con- 
tract constitutes  the  vendee  the  "agent"  of  the  vendor  in  making 
the  improvements,  under  a  statute  giving  a  lien  for  work  done  under  . 
a  contract  with  the  owner  or  his  agent,  and  therefore  subjects  the 
estate  of  the  vendor  to  mechanics'  liens  for  work  done  or  material 
furnished,*'  though  the  vendee  does  not  sustain  the  relation  of  *^agent" 
of  the  vendor  on  the  mere  expectation  by  the  vendor  that  the  pur- 
chaser will  make  improvements.  And  while  a  contractor  or  person 
furnishing  labor  or  material  is  put  upon  notice  of  the  contract  between 
the  vendor  and  vendee,  he  may  show  a  parol  agreement  between 
them  from  which  authority  to  incur  expense  in  improving  the 
property  may  be  inferred,  and  is  not  bound  by  the  terms  of  the 
written  agreement  between  them.**  And  one  who  furnishes  mate- 
rial on  the  order  of  the  recwd  owner  of  land,  without  knowledge 
of  a  secret  conveyance  thereof  to  another,  or  of  verbal  agreements 
between  the  vendor  and  purchaser,  is  not  bound  by  such  conveyance 
or  agreements,  and  is  entitled  to  a  lien  against  the  property.**  A 
vendor's  interest  may  also  be  subjected  to  a  lien  on  a  contract  made 
with  his  vendee  upon  the  application  of  the  general  principles  of 
estoppel.**  It  follows  from  all  this  that  when  the  vendor  has  no 
contractual  relation  with  the  lien  claimant  or  is  not  subject  to  an 
estoppel,  a  lien  cannot  be  enforced  against  his  interest  after  the 

8.  Notes:   11  Ann.   Cas.  1086;   19   Ann.  Cas.  1086. 

Ann.  Cas.  736.  12.  Note:  11  Ann.  Cas.  1086. 

9.  Courtemanehe  y.  Blackstone  Val-       13.  Guion  v.  Ryckman,  77  Neb.  833, 
ley  St.  B.  Co.,  170  Mass.  50,  48  N.  E.  110  N.  W.  759,  124  A.  S.  R.  877. 
937,  64  A.  S.  R.  275;  Beck  v.  Catholic       Note:  11  Ann.  Cas.  1087. 
University,  172  N.  Y.  387,  65  N.  E.       14.  Belnap  v.  Condon,  34  Utah  213, 
204,  60  L.R.A.  315.  97  Pac.  Ill,  23  L.R.A-(N.S.)  601. 

Notes:  69  A.  S.  R.  486;  23  L.R.A.  Note:  19  Ann.  Cas.  734. 

(N.S.)  612;  11  Ann.  Cas.  1086;  Ann.  15.  McCollum  v.  Riale,  163  Pa.  St. 

Cas.  1916C  1135.  603,  30  Atl.  282,  43  A.  S.  R.  816. 

10.  Note:   Ann.    Cas.   1916C   1135.  16.  Note:  48  L.B.A.(N.S.)  760. 

11.  Notes:  23  L.R.A.fN.R.)  605;  11 
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person  in  possession  has  failed  to  fulfil  his  contract  or  purchase 
the  property.*'  In  a  number  of  jurisdictions,  however,  the  principle 
that  a  mechanic's  lien  may  attach  to  the  building  or  improvement 
as  distinct  from  the  land  has  been  applied  to  the  case  of  an  improve- 
ment made  under  contract  with  a  vendee.*^ 

26.  Lessee's  Contract  as  Binding  Lessor. — Except  as  to  his  own 
interest,  a  tenant,  as  such,  cannot  subject  the  real  estate  of  his  land- 
lord to  a  mechanic's  lien.**  A  statute  making  a  leasehold's  interests? 
subject  to  the  lien  must  be  construed  with  reference  to  the  common 
law  rule  that  the  burden  of  repairs  is  cast  on  the  tenant,  and  that 
the  landlord  is  under  no  implied  obligation  to  make  them,**  and 
the  lessor's  interest  is  not  bound  from  the  mere  fact  that  the  erec- 
tions are  for  the  permanent  improvement  of  the  property,*  except 
that  it  has  been  held  that  the  lessor's  interest  is  subject  to  the  extent 
to  which  the  improvements  have  benefited  the  property.*  But  where 
a  lessor  enters  into  or  assumes  contractual  relations  with  the  improve- 
ments placed  on  llie  property  by  his  lessee,  his  estate  in  fee  becomes 
subject  to  such  a  lien.*  And  so,  if  a  lessee  causes  a  building  to  be 
erected  on  leased  premises,  under  an  agreement  between  himself 
and  the  lessor  that  the  former  is  to  pay  for  the  building,  and  the 
latter  is  to  pay  him  therefor  by  allowing  him  to  retain  rents,  the 
interest  of  both  the  lessor  and  lessee  is  subject  to  liens  growing  out 
of  tlie  erection  of  the  building,*  and  generally  a  lien  will  attach  to 
the  lessor's  interest  where  the  lessee  obligates  himself  to  make  improve- 
ments at  his  own  expense.*  And  on  a  joint  enterprise  of  the  lessor 
and  the  lessee,  a  provision  in  the  lease  that  the  lessor's  interest  in 
the  real  estate  on  which  the  improvements  are  to  be  made  shall  be 
exempt  from  mechanics'  liens  is  void.*  The  fee  cannot  be  subjected 
to  a  lien  incurred  by  a  lessee,  where  the  latter  has  been  accorded 
the  privilege  of  erecting  a  building  on  the  leased  land,  which  build- 

17.  Steel  V.  Argentine  Min.  Co.,  4  20.  Williams  v.  Vanderbilt,  146  111. 
Idaho  505,  42  Pac.  585,  95  A.  S.  R.  238,  34  N.  E.  476,  36  A.  S.  R.  486,  21 
144.  L.R.A.  489. 

Note:  98  A.  S.  R.  508.  Note:  63  A.  S.  R.  638. 

18.  Notes:  62  L.R.A.  381;  2  Ann.  1.  Notes:  61  Anj.  Dec.  698;  46 
Cas.  690.    And  see  infra,  par.  86.  L.R.A. (N.S.)  105. 

19.  Williams  v.  Vanderbilt,  145  111.  2.  Limoges  v.  Scratch,  44  Can.  Sup. 
238,  34  N.  E.  476,  36  A.  S.  R.  486,  21  Ct.  86,  19  Ann.  Cas.  732. 

L.R.A.  489;  Coburn  v.  Stephens,  137  3.  Notes:    61    Am.    Dec.    697;    45 

Ind.  683,  36  N.  E.  132,  45  A.  S.  R.  L.R.A.(N.S.)  103. 

218  and  note.  4.  Kremer  v.  Walton,  11  Wash.  120, 

Notes :   61  Am.  Dec.  697 ;   95  Am.  39  Pac.  374,  48  A.  S.  R.  870. 

Dec.  576;  48  A.  S.  R.  873;  67  A.  S.  5.  Notes:  11  L.R.A. (N.S.)  764;  23 

R.  537;  76  A.  S.  R.  869;  23  L.R.A.  L.R.A.(N.S.)  604. 

(N.S.)   601;   2  Ann.  Cas.  690;  Ann.  6.  Bover  v.  Keller,  258  111.  106,  101 

Cas.  1916C  1133.  N.  E.  237,  Ann.  Cas.  1916B  628. 

See  infra,  par.  111.  Note:  Ann.  Cas.  1916C  1133. 
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ing  is  to  become  the  property  of  the  lessor  on  the  termination  of  the 
tenancy,  if  such  privilege  is  entirely  optional  with  the  lessee,  and 
no  enforceable  contract  respecting  a  building  exists  between  them.' 
And  on  the  principle  that  the  owner's  consent  will  not  be  implied 
from  mere  acquiescence,  a  lien  on  the  interest  of  the  lessor  has  been 
denied  when  the  tenant  bound  himself  to  make  certain  alterations 
and  improvements,  at  his  own  expense,  but  made  an  important  and 
expensive  departure  from!  the  specifications,  involving  an  extrava- 
gant outlay  of  money,  far  beyond  the  amount  originally  conternplated, 
and  the  owner  did  not  say  or  do  anything  to  mislead  the  lessee  or 
the  contractor.^  Nor  can  a  lien  attach  to  a  building  for  mere  fix- 
tures placed  therein  at  the  request  of  a  tenant  in  possession.*  The 
whole  subject,  howiBver,  it  must  be  repeated,  is  statutory,  and  the 
rules  must  be  referred  to  the  various  statutory  provisions.  Under 
statutes  giving  liens  where  work  is  done  or  materials  are  furnished 
by  virtue  of  any  "contract  with  the  owner  or  his  agent,"  it  seems 
to  be  the  general  rule  that  when  a  lessor  contracts  with  his  lessee 
for  the  making,  at  the  lessee's  expense,  of  improvements  of  a  sub- 
stantial benefit  to  the  estate  of  the  lessor,  a  lien  may  attach  thereto.** 
A  statute  giving  the  right  to  a  lien  for  an  improvement  made  "at 
the  instance  of  the  owner"  has  been  construed  as  not  making  a  lessee 
the  agent  of  the  owner  even  under  a  contract  that  the  lessee  should 
erect  a  building  of  a  stipulated  value,  though  in  that  case  the  court 
fortified  the  decision  by  reference  to  a  clause  in  the  lease  against 
mechanics'  liens.M  When  a  statute  gives  the  right  to  a  lien  for 
an  improvement  made  "with  the  consent"  of  the  owner,  there  is  a 
diflFerence  of  opinion  as  to  the  effect  of  a  lease  merely  permitting 
the  lessee  to  make  improvements,  though  the  courts  seem  generally 
to  hold  that  wliere  the  lease  requires  the  lessee  to  make  certain 
improvements,  the  lessor  "consents"  thei'eto,  at  least  to  the  extent  of 
the  improvements  specified.  And  the  "knowledge  and  consent"  of 
the  owner  are  to  be  inferred  where  the  lease  requires  the  lessee  to 
erect  a  building,  to  become  the  property  of  the  lessor.**  And  so,  an 
owner  of  land  who  gives  his  written  consent  to  improvements  by  a 
sublessee  to  remain  on  the  land  after  the  expiration  of  the  lease 
subjects  his  interest  to  a  lien  for  labor  and  materials  furnished  for 
the  improvements,  under  a  statute  which  makes  the  interest  of  the 

7.  Steteon-Post  Mill  Co.  v.  Brown,   227,  35  Pac,  454,  42  A.  S.  R.  794  and 
21  Wash.  619,  59  Pac.  607,  75  A.  S.   note. 

R.  862.  10.  Notes:  11  Ann.  Cas.  1082;  19 

Note:  11  L.R.A.(N,S.)  770.  Ann.  Cas.  734;  Ann.  Cas.  1916C  1133. 

8.  De  Klyn  v.  Gould,  165  N.  Y.  282,  11.  Stewart  v.  Talbott,  58  Colo.  563, 
69  N.  E.  95,  80  A.  S.  R.  719.  146  Pac.  771,  Ann.  Cas.  1916C  1116 

Notes:    .11    LJl.A.(N.S.)    760;    23   and  note. 
L.RA.(N.S.)   612.  12.  Notes:  11  Ann.  Cas.  1082;  19 

9.  Patterson  v.   Qallagher,  25  Ore.   Ann.  Cas.  734. 
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owner  of  the  land  subject  to  a  lien  for  improvementa  "knowingly 
permitted."  *• 

27.  Contract  of  Harried  Woman  Generally. — ^Under  the  common 
law  rule  that  a  married  woman  is  incapable  of  binding  her  separate 
real  property,  her  separate  estate  is  not  chargeable  for  work  and 
labor  done,  nor  materials  furnished  and  used  in  a  building  or  an 
improvement  upon  her  separate  estate,  in  a  proceeding  to  enforce 
a  mechanic's  lien.**  And  it  has  been  held  that  the  rule  that  the 
defense  of  coverture  is  a  personal  privilege  does  not  apply  to  pro- 
ceedings in  rem  to  enforce  a  mechanic's  lien  upon  property  formerly 
belonging  to  a  married  woman,  and  afterwards  conveyed  to  another. 
In  such  case  the  vendee  succeeds  to  all  the  rights  of  the  vendor, 
and  may  show  the  invalidity  of  the  lien.**  Where,  however,  statutes 
authorize  a  married  woman  to  hold,  devise,  bequeath,  and  convey 
her  property,  real  and  personal,  the  same  as  if  she  were  a  feme 
sole,  or  contain  similar  provisions,  she  may  enter  into  a  contract 
for  the  improvement  of  her  separate  property,  and  such  contract  is 
a  sufficient  basis  for  a  mechanic's  lien  for  labor  and  materials.** 
And  this  is  so  under  statutes  expret^sly  extending  the  mechanics' 
lien  laws  to  the  property  of  married  women.*'  In  some  jurisdictions 
by  virtue  of  statute  the  contract  must  be  signed  by  the  wife,*®  but 
in  others  her  verbal  contract  is  deemed  sufficient  to  make  her  prop- 
erty subject  to  such  a  lien.**  Where  she  may  so  contract  as  to  bind 
her  real  estate  by  a  lien  for  improvements,  she  may  contract  through 
her  authorized  agent.*®  If  a  married  woman  enters  into  a  contract 
for  the  sale  of  real  property,  one  of  the  provisions  of  which  is  that 
the  vendee  shall  build  a  dwelling  thereon,  and  such  contract  is 
invalid  because  her  husband  did  not  join  therein,  but  the  vendee 

13.  R.  Haas  Electrie,  etc.,  Co.  v.  Lindley  v.  Cross,  31  Ind.  106,  99  Am. 
Springfield  Amusement  Park  Co.,  236  Dee.  610;  Tuttle  v.  Howe,  14  Minn. 
111.  452,  86  N.  E.  248,  127  A.  S.  R.  145,  100  Am.  Dec.  205;  Ball  v.  Faquin, 
297,  23  L.R.A.(N.S.)  620.  Compare  140  N.  C.  83,  52  S.  E.  410,  3  L'.R.A. 
Oregon  Lumber  Co.  v.  Beckleen,  130  (N.S.)  307  and  note. 

la.  42,  106  N.  W.  260,  6  L.R.A.(N.S.)  Notes:  61  Am.  Dec.  693;  45  A.  S. 

485.  R.  792;  83  A.  S.  E.  517;  11  L.R.A. 

Notes:    45    L.R.A.(N.S.)    100;    11  741. 

Ann.  Cas.  1084;  19  Ann.  Cas.  734.  And  see  Husband  and  Wife,  vol. 

14.  Rogers  v.  Phillips,  8  Ark.  366,  13,  p.  1279  et  seq. 

47  Am.  Dec.  727;  O'Neil  v.  Percival,  17.  Ball  v.  Faquin,  140  N.  C.  83, 

20  Fla.  937,  51  Am.  Rep.  634;  Gray  52  S.  E.  410,  3  L.R.A.(N.S.)  307. 

V.  Pope,  35  Miss.  116,  72  Am.  Dec.  18.  Notes:  61  Am.  Dec.  694;  31  A, 

117.  S.  R.  621;  83  A.  S.  R.  524. 

Notes:  61  Am.  Dec.  693;  83  A.  S.  19.  Notes:  9  A.  S.  R.  538;  83  A.  S. 

R.  517.  R.  517;  10  L.R.A.  33. 

15.  Gray  v.  Pope,  35  Miss.  116,  72  20.  Hoffman  v.  McFadden,  56  Ark. 
Am.  Dec.  117.  217,  19  S.  W.  753,  35  A.  S.  R.  101. 

16.  Hoffman  v.  McFadden,  56  Ark.  Note :  83  A.  S.  R.  519. 
217,  19  S.  W.  75,3,  35  A.  S.  R.  101; 
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enters  into  an  agreement,  with  her  knowledge  and  consent,  for  such 
building,  it  has  been  held  that  the  contractor  is  entitled  to  a  lien 
against  the  property,  which  he  may  enforce  against  the  married 
woman,  though  the  contract  of  purchase  could  not  have  been  enforced 
against  her,  and  has  been  abandoned.* 

28.  Contract  of  Husband  as  Agent  of  Wife. — ^It  is  well  settled  that 
a  husband  may  act  as  agent  of  his  wife  in  the  improvement  of  her 
property  and  while  a  mechanic's  lien  cannot  be  created  upon  the 
land  of  a  married  woman  under  a  contract  with  her  husband  alone, 
acting  merely  for  himself,*  yet  if  the  husband  is  duly  acting  as 
his  wife'^  agent,  a  claimant  under  a  contract  with  him  as  agent  is 
entitled  to  a  lien  for  work  and  labor  and  for  material  furnished 
in  erecting  a  building  or  other  improvement  upon  her  property.* 
The  husband's  authority  so  to  act  is,  however,  not  implied  from 
the  marital  relation,  nor  from  the  mere  fact  that  he  occupied,  or 
managed  and  controlled,  his  wife's  real  estate,*  and  it  is  generally 
held  that  the  mere  knowledge  of  a  married  woman  that  her  hus- 
band is  making  improvements  upon  her  property  is  considered  insuffi- 
cient to  establish  the  fact  that  he  is  acting  as  her  agent,*  nor  does 
her  mere  failure  to  dissent  from  the  proposed  transaction  import 
an  intention  to  bind  her  real  estate.*  In  many  instances  the  agency 
of  the  husband  is  inferred  from  the  circumstances,  as  when  the  wife 
knew  that  the  claimant  was  working  upon  the  building,  and  personally 
gave  him  directions  as  to  parts  of  the  work,'  when  she  participated 
in  conversations  between  her  husband  and  the  contractors  relative 
to  the  work  during  the  time  it  was  being  done,  and  made  no  objec- 
tion at  any  time,*  or  when  she  furnished  what  money  was  paid  on 

1.  Althen  v.  Tarbox,  48  Minn.  18,  658,  33  Am.  Rep.  36;  Hantley  v.  Holt, 
60  N.  W.  1018,  31  A.  S.  R.  616.  58  Conn.  445,  20  Atl.  469,  9  L.R.A. 

2.  Rust-Owen  Lumber  Co.  v.  Holt,  111;  Morrison  v.  Clark,  20  Utah  432, 
60  Neb.  80,  82  N.  W.  112,  83  A.  S.  59  Pac.  235,  77  A.  S.  R.  924  and  note. 
R.  512;  Morrison  v.  Clark,  20  Utah  Notes:  44  A.  S.  R.  641;  83  A.  S. 
432,  59  Pac.  235,  77  A.  S.  R.  924  and  R.  518. 

note.  6.  Flannery  v.  Rohrmayer,  46  Conn. 

Notes:   61   Am.  Dec.   698;   UR.A.  568,  33  Am.  Rep.  36;  Rust-Owen  Lum- 

1916B  126a  ber  Co.  v.  Holt,  60  Neb.  80,  82  N.  W. 

3.  Hoffman  v.  McFadden,  56  Ark.  112,  83  A.  S.  R.  612;  Christiansen  v. 
217,  19  S.  W.  753,  35  A.  S.  R.  101;  Hughes,  18  N.  D.  282,  122  N.  W.  384, 
H.  C.  Behrns  Lumber  Co.  v.  Lager,  138  A.  S.  R.  762  and  note;  Sauer  v. 
26  S.  D.  160,  128  N.  W.  698,  Ann.  Bandow,  43  Wis.  556,  28  Am.  Rep. 
Cas.  1913A  1128.  671. 

Notes:  61  Am.  Dec.  694;  83  A.  S.       7.  Wheaton  v.  Trimble,  145  Mass. 

R.  518;'  10.  L.R.A.  33.  345,  14  N.  B.  104,  1  A.  S.  R.  403. 

And  see  Husbakd  and  WnrE,  vol.       Notes:  61  Am.  Dec.  694;  31  A.  S. 

la,  p.  1172  et  seq.  R.  621 ;  83  A.  S.  R.  520. 

4.  Hoffman  v.  McFadden,  56  Ark.  S.  Jobe  v.  Hunter,  165  Pa.  St.  6, 
217,  19  S.  W.  753,  35  A.  S.  R.  101.  30  Atl.  462,  44  A.  S.  R.  639. 

Note:  61  Am.  Dec.  695.  Note:  45  A.  S.  R.  792. 

6.  Flannery  v.  Rohrmaver,  46  Conn. 
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account  of  some  material  and  the  building  of  the  house.*  The  mere 
giving  of  some  directions  to  workmen,  however,  and  showing  such 
interest  as  a  wife  would  take  in  a  building  on  land  belonging  to  her 
husband  have  been  considered  as  insufficient  to  bind  her  property  when 
the  contract  was  made  with  him,  and  the  materials  procured  on  his 
order,  and,  for  anything  that  appears  to  the  contrary,  were  sold 
on  his  personal  credit,  and  she  did  not  in  fact  authorize  him  to  act 
as  her  agent,  was  not  consulted  about  the  contract,  and  had  no 
knowledge  of  its  terras.*^  Under  statutes  in  some  of  the  states,  one 
who  does  work  or  furnishes  material  for  a  house  which  a  husband 
is  building  on  his  wife's  land  with  her  knowledge  and  coneent  may 
have  a  lien  thereon,  although  the  material  was  purchased  by  the 
husband  upon  his  credit  alone  without  the  authority  of  his  wife. 
Under  puch  statutes  proof  of  the  knowledge  of  the  wife  without  more 
has  been  held  not  sufficient  to  bind  her  property  for  the  lien.  Under 
other  statutes,  if  a  husband  of  his  own  motion  has  work  done  on 
his  wife's  property,  she  must  be  specifically  notified  by  the  mechanic 
or  materialman  claiming  a  lien,  but  if  the  husband  acts  as  the  wife's 
agent,  no  such  notice  is  required.**  In  some  jurisdictions,  however, 
by  virtue  of  statutory  provisions  and  the  practice  there  obtaining 
by  which  a  lien  on  a  building  or  improvement  may  be  obtained  and 
enforced  as  distinct  from  the  land,  a  lien  may  attach  to  a  building 
or  improvement  made  on  a  married  woman's  property,  under  a 
contra<jt  signed  by  her  husband  alone,  and  such  improvements  may 
be  sold  and  removed  to  satisfy  the  lien.** 

29.  Ratification  of  or  Estoppel  to  Deny  Husband's  Agency. — 
Though  there  may  have  been  no  original  agency,  there  may  be  such 
express  or  implied  ratification  of  the  husband's  contract  as  to  render 
a  married  woman's  land  liable  for  the  improvements  made  thereon." 
And  while  a  conclusive  presumption  of  ratification  arising  from  the 
occupation  by  a  wife  of  a  building  as  a  family  residence,  constructed 
by  her  husband  on  her  land,  so  as  to  make  effective  a  mechanic's 
lien,  where  none  theretofore  legally  attached,  has  been  denied,** 
yet  this  and  other  facts  and  circumstances  tending  to  show  her  knowl- 
edge and  consent  may  be  considered  in  determining  the  question  of 
ratification.**    So  also,  circumstances  may  be  shown  which  will  estop 

9.  Tuttle  v.  Howe,  14  Minn,  146, 100       13.  Bodey  v.  Thackara,  143  Pa.  St. 
Am.  Dec.  205.  171,  22  Atl.  754,  24  A.  S.  R.  526; 

Note:  11  L.R.A.  741.  Morrison  v.  Clark,  20  Utah  432,  59 

10.  Hoffman  v.  McFadden,  56  Ark.    Pacv  236,  77  A.  S.  B.  924  and  note. 
217,  19  S.  W.  753,  35  A.  S.  R.  101.       Note :  31  A.  S.  R.  621. 

Note :  83  A.  S.  R.  522.  14.  Rust-Owen  Lumber  Co.  v.  Holt, 

11.  Note:  83  A.  S.  R.  620,  524.  60  Neb.  80,  82  N.  W.  112,  83  A.  S. 

12.  E8t«rbrook  v.  Riley,  81  la.  479,  R.  512 ;  Lauer  v.  Bandow,  43  Wis.  556, 
46  N.  W.  1072,  10  L.R.A.  33.  28  Am.  Rep.  571.     And  see   supra, 

Note:  2  Ann.  Cas,  690.  par.  28. 

And  see  infra,  par.  86.  15.  Ruat-Owen  Lumber  Co.  v»  Holt, 
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a  married  woman  from  denying  that  the  eoatract  for  such  Work, 
though  made  by  her  husband  alone,  was  made  by  her  authority,  or 
with  her  knowledge  or  consent.  When  such  estoppel  is  establuslijed 
against  a  wife  her  property  is  bound  for  the  mechanic's  lien.**  A 
mere  silent  acquiescence,  under  some  circumstances,  will  estop  a  wife 
from  setting  up  her  title  in  defense  of  an  action  brought  to  enforce 
a  mechanic's  lien,  as  when  her  husband  contracts  for  improvements 
on  her  property  with  one  who  believes  him  to  be  the  owner,  and 
she,  knowing  that  fact,  permits  the  work  to  be  done  without  dis- 
closing her  title.*'  And  certainly  she  is  estopped  to  assert  her 
title  for  the  purpose  of  defeating  a  lien  arising  out  of  a  contract 
with  her  husband  alone,  if  she  connives  at  any  false  representations 
made  by  him  as  to  the  ownership  of  the  property.*®  It  has  been 
held,  however,  that  the  mere  fact  that  a  wife  stands  by  with  knowl- 
edge that  work  is  being  done  on  her  property  by  one  hired  by 
her  husband  will  not  estop  her  to  assert  her  title  to  the  property 
and  to  resist  the  enforcement  of  a  mechanic's  lien,  where  nothing 
has  been  done  to  mislead  the  claimant  as  to  the  ownership  of  the 
property.** 

30.  Joiut  Tenancy  of  Husband  and  Wife^  Entirety,  Curtesy,  and 
Dower. — Where  land  is  held  in  joint  tenancy  by  a  husband  and  wife, 
a  contract  made  by  him  alone  will  not  bind  her  interest,-^^  but  such 
an  estate  may  be  subjected  to  a  mechanic's  lien  by  the  contract  of 
the  husband,  where  the  wife  has  knowledge  of  the  improvement 
contracted  for,  makes  no  objection,  and  indicates  by  her  conduct 
that  she  assents  thereto.*  Under  statutes  giving  the  husband  the 
management  and  control  of  community  property,  and  providing  that 
such  property  shall  be  subject  to  mechanics'  liens,  he  is  empowered 
to  contract  for  the  erection  of  buildings  on  the  community  real  estate, 
and  subject  it  to  a  mechanic's  lien.  A  lien  for  materials  will  attach 
to  land  which  is  the  wife's  separate  property,  if  the  record  title  is 
in  the  community  and  the  work  is  done  and  material  is  furnished 
in  reliance  upon  the  community  ownership  of  the  property  and  with- 
out notice  of  her  separate  right.^    An  estate  by  entirety  may  gener- 

60  Neb.  80,  8^  N.  W.  112,  83  A.  S.  Ill  S.  W.  984, 126  A.  3.  R.  1110. 
R.  512;  Bodey  v.  Thaekara,  143  Pa.       18.  Bastrup  v.  Prendergast,  179  111. 

St.  in,  22  AU;  764,  24  A.  S;  R.  526  563,  53  N.  E.  995,  70  A.  S.  R.  128; 
and  note;  Bevan  v.  Thaekara,  143  Pa.       Note:  83  A.  S.  R.  522. 
St.  182,  22  Atl.  873,  24  A.  S.  B.  529.       19.  Santa  Cruz  Rock  Pavement  Co. 

Notes:  36  A.  S.  R.  105;  11  Ann.  v.  Lyons,  117  Cal.  212,  48  P«€.  1097, 

Cas.  1088.  59  A.  S.  R.  174. 

16.  Spears  v.  Lawrtooe,  10  Wash.       Note:  48  L.R.A.(N.S.)  760. 
368,  38  Pac.  1049,  45  A.  S.  B.  789.  20.  Note :  61  Am.  Dee.  694. 

Notes:  31  A.  B.  R.  621;  59  A.  S.  1.  Notes:  83  A.  B..B.  519;  11  L.R.A. 

R.  176;  70  A.  S.  R.  135;  83  A*  S.  R.  741;  11  Ann.  Cas.  87. 

520;  3  L.R.A.(N.S.)  309.  2.  Notd:  83  A.  S.  R.  519. 

17.  Harris  v.  Graham,  86  Ark.  570, 
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ally  be  subjected  to  a  mechanic's  lien  on  a  contract  made  by  both 
husband  and  wife,*  but  in  determining  whether  one  i^use  can  make 
a  contract  which  will  subject  the  estate  to  a  mechanic's  lien,  the 
question  is  simply  whether,  under  the  terms  of  a  particular  statute 
providing  for  a  mechanic's  lien,  an  estate  by  entirety  is  of  such  a 
quality,  considering  its  characteristics,  that  it  will  become  subject  to 
a  mechanic's  lien  by  the  act  of  one  of  the  spouses.  Undei  many  stat* 
utes  providing  for  a  mechanic's  lien  the  interest  of  the  contracting 
party  need  not  be  the  sole  ownership,  or  ownership  of  the  fee,  or  any 
particular  interest  in  the  land,  and  the  lien  will  attach  to  such  inter- 
est as  the  contracting  party  has.  It  seems  under  this  rule  that  if 
the  contracting  spouse  outlived  the  other  spouse,  the  lien  would  attach 
to  one  absolute  interast,  taken  by  survivorship,  as  a  mechanic's  lien 
is  not  necessarily  limited  to  the  interast  to  which  it  first  attaches,  but 
extends  to  an  enlarged  interest.*  If,  however,  the  purpose  of  the  stat- 
ute is  to  create  a  lien  only  when  the  land  belongs  to  the  person  con- 
tracting for  the  work  or  materials,  it  would  seem  that  the  lien  cannot 
attach  to  an  estate  by  entirety  on  a  contract  with  only  one  spouse.* 
It  is  sufficient  to  entitle  a  claimant  to  a  lien  on  the  property  as  to 
both,  if  the  contract  is  made  with  one  spouse  and  the  other  knows 
of  the  intention  to  make  the  improvement  and  makes  no  objection 
thereto.*  While  the  husband  cannot  bind  his  wife's  interest  in  land 
by  a  mechanic's  lien,  yet  he  may,  mider  his  common  law  rights,  bind 
his  own  interest  therein  during  the  wife's  life,  and  his  right  by  cur- 
tesy after  her  death.'  The  right  of  dower  cannot  be  affected  by  a 
mechanic's  lien  for  improvements  made  upon  land  by  the  husband,® 
unless  such  a  lien  was  perfected  by  attaching  itself  to  the  premises 
prior  to  the  marriage  or  to  the  purchase  of  the  property.*  The  wife's 
dower  is  a  favorite  of  the  law,  not  retiting  in  contract,  but  resulting 
from  the  marriage  relation.  Hers  is  the  elder  lien.  The  mechanic 
bestows  his  labor  with  the  knowledge  of  her  prior  right  in  the  real 
estate,  and  can  protect  himself  by  security  or  refuse  to  undertake  the 
work,  while  she  is  passive  and  can  do  nothing.*^ 

31.  Contract  of  Infant. — A  mechanic's  lien  cannot  be  acquired 
against  the  property  of  a  minor  under  a  contract  entered  into  by 

3.  Bauer  v.  Long,  147  Mich.  351,  7.  McCarty  v.  Carter,  49  111.  53,  95 
110  N.  W.  1059,  118  A.  S.  R.  552,  11    Am.  Dec.  572. 

Ann.  Cas.  86;  Note:  61  Am.  Dee.  691. 

4.  Note :  11  Ann.  Cas.  87.  8.  Gove  y.  Cather,  23  111.  634,  76 

5.  Bauer  v.  Long,  147  Mich.  351, 110  Am.  Dec.  711  and  note;  Bishop  v. 
N.  W.  1059,  118  A  S.  R.  552,  11  Ann.  Boyle,  9  Ind.  169,  68  Am.  Dec.  615 
Cas.  86  and  note.  and  note. 

Note:  126  A.  S.  R.  1116,  Note:  61  Am.  Dec.  691. 

6.  Wilson  V.  Logue,  131  Ind.  191,       9.  Note:  61  Am.  Dec.  691. 

30  N.  E.  1079,  31  A.  S.  R.  420.  10.  Bishop  t.  Bovle,  9  Ind.  169,  68 

Note:  83  A.  S.  R.  519.  Am.  Dee.  615  and  note. 

904 


18  a  C.  L.  MECHANICS'  LIENS  §  32 

* 
himself,  for  he  is  incompetent  to  make  a  valid  contract.^*    Mechanics 

and  materialmen  are  bound  to  ascertain  whether  the  party  with  whom 
the  contract  is  made  is  a  minor  or  person  otherwise  incapacitated,** 
and  the  infant  ia  not  estopped  from  asserting  his  true  age  nor:  from 
avoiding  his  contract  by  pleading  his  disability.^*  As  in  the  case 
of  other  contracts  of  infanta,  there  may  be  a  ratification  after  coming 
of  age,  but  in  order  to  base  a  claim  upon  the  ratification  of  a  con- 
tract out  of  which  a  lien  may  arise,  the  claimant  must  prove  that 
the  landowner  has  intentionally  acknowledged  the  obligation  of  the 
contract,  after  the  attainment  of  his  majority,**  and  to  establish  such 
ratification,  it  is  not  sufficient  to  show  that  he  has  retained  the  prop- 
ertv  and  collected  the  rents  therefrom.** 

32.  Contract  of  Trustee,  Guardian,  Executor  or  Administrator. — 
Unless  some  special  power  is  conferred  by  statute  or  the  courts,  or 
in  the  instrument  creating  the  trust,  the  trustee  of  an  express  trust 
cannot  bind  the  trust  estate  by  a  mechanic's  lien,  and  one  contract- 
ing with  him  must,  to  protect  himself,  ascertain  the  extent  of  such 
authority,**  So  it  is  the  general  rule  that  the  guardian  of  an  infant 
has  no  power  or  authority  to  make  a  contract  for  the  erection  of 
buildings  or  the  making  of  improvements  on  lands  for  his  ward, 
which  will  bind  the  estate  of  the  infant,  or  which  will  give  to  the 
builder  or  person  furnishing  material,  or  performing  labor,  the  right 
to  obtain  a  mechanic's  lien  on  the  premises.*'  Such  a  lien  cannot 
be  enforced  without  first  obtaining  an  order  of  court  authorizing  the 
guardian  to  enter  into  a  contract  from  which  a  lien  may  attach  to 

11.  McCarty  v.  Carter,  49  Dl.  53,   36  Neb.  51,  53  N.  W.  1039,  38  A.  S. 

95  Am.  Dee.  572;  Alvey  v.  Reed,  115   R.  600  and  note. 

Ind.  148,  17  N.  E.  266,  7  A.  S.  R.       Notes:  61  Ahl  Dec.  693;  16  L.R.A. 

418;  Bloom«r  v.  Nolan,  36  Neb.  61,  (N.S.)  1159. 

53  N.  W.  1039,  38  A.  S.  R.  690  and       Generally  as  to  ratification  of  in- 

note.  fants'  contracts,  see  Infants,  vol.  14, 

Notes:  61  Am.  Dec.  693;  9  A.  S.  p.  246  et  seq. 
R.  638;  18  A.  S.  R.  592;  31  A.  S.  R.       16.  Horton    v.    Tabitha    Home,    95 

238;  129  A.  8.  R.  1039;  11  L.R.A.  Neb.  491,  146  N.  W.  1023,  Ann.  Cas. 

743.  1915D  1139,  51  L.R.A.(N.S.)   161. 

And  see  generaUy,  Infants,  vol.  H   wnJl^^^/oJ^  ^^   Dec   691;   L.R.A. 
p  ^22  et  seq  191bB  1267. 

12.  McCarty  v.  Carter,  49  111.  53,      ^i^^.r  ^"^^"7' iTrt^"?'  i.q   .t 
OK  A«,   Tkiuk  RTO  17.  Alvey  v.  Reed,  115  Ind.  148,  17 

\V^iu^^  li^A  n^  T«^  ii«  17   N-  E.  266,  7  A.  S.  R.  418;  Bloomer 

V  p  t«I%  i  Q  p  ii«  .i  ?'  ^-  ^^^^^'  36  Neb.  51,  63  N.  W.  1039, 
N.  E.  265,  7  A.  S.  R.  418  and  note.       3^  A   S   R   690' 

Note:  11  L.R.A.  743.  Notes!  61  Am!  Deo.  693;  16  L.R.A. 

14.  Bloomer  v.  Nolkn,  36  Neb.  51,    (n,S.)    1159;  L.R.A.1916B  1267;  15 
63  N.  W.  1039,  38  A.  S.  R.  690  and    Ann.  Cas.  1089. 

Jiete.  Generally  as  to  a  guardian's  con- 

15.  McCarty  v.  Carter,  49  111.  63,   tractual   powers,    see    Guardian   and 

96  Am.  Dec  672 ;  Bloomer  v.  Nolan,  Ward,.  toL  12,  p.  1128  et  seq. 
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the  property/®  and  it  has  been  held  that  a  court  of  chancery  has 
no  inherent  power  to  authorize  a  guardian  so  to  improve  the  land 
of  the  infant  as  to  make  it  liable  to  a  mechanic's  lien,  and  that  it  is 
only  under  statute  that  such  authority  can  be  exercised.**  Gener- 
ally,  an  executor  or  administrator  has  no  inherent  power  as  a  result 
of  his  mere  qualification  and  appointment  as  such  to  enter  into  a 
contract  the  performance  of  which  would  render  possible  the  fixing 
of  a  lien  upon  the  estate  for  material  or  labor  furnished,**  and  this 
is  so  as  to  a  contract  with  the  administrator  to  finish  a  building  begun 
by  his  intestate,  although  the  administrator  has  received  authority 
from  the  court  to  finish  the  building,  where  the  statute  authorizes  a 
lien  for  materials  furnished  under  contract  with  the  owner  or  propri- 
etor of  the  building,  or  his  agent.*  This  rule  has  been  modified  by 
statute  in  some  jurisdictions  and  in  others  exceptions  have  been 
established  by  the  courts,  and,  of  course,  the  conclusion  to  be  reached 
may  depend  to  some  extent  upon  the  phraseology  of  the  particular 
statute  under  which  the  lien  is  sought.'  Thus  a  lien  has  been  enforced 
against  a  building,  erected  under  a  contract  let  by  an  administrator, 
on  the  view  that  the  building  itself,  as  distinct  from  the  land,  is  liable 
to  such  a  lien  under  a  statute  providing  that  "if  any  such  building 
or  improvement  be  erected  by  a  tenant  or  other  person,  not  being 
the  owner  of  the  land,"  the  building  may  be  sold.* 

33.  Necessity  for  Recording;  Contract. — In  order  to  limit  the  lia- 
bility of  the  property  to  the  amount  agreed  by  the  owner  to  be  paid 
to  the  original  contractor,  it  is  provided  by  statute  in  some  states 
that  the  owner  must  record  his  contract,*  and  failure  to  comply  with 
such  a  statute  makes  the  property  as  improved  liable  to  subcontractors 
and  materialmen  for  the  value  of  their  material  and  labor  without 
regard  to  the  provisions  of  the  contract  or  the  amount  remaining 
unpaid  thereon,  although  they  had  actual  notice  of  such  contract, 
and  have  not  notified  the  owner  of  the  property  of  the  amount  of 
their  claims.*    It  has  been  held,  however,  that  imder  such  a  statute 

18.  Fish  V.  McCarthy,  96  Cal.  484,    Co.,  114  Ark.  7,  169  S.  W.  327,  62 
31  Pac.  529,  31  A.  S.  R.  237.  L.R.A.(N.S.)  870  and  note. 

Notes:  61  Am.  Dee.  691;  129  A.  S.       2.  Note:  62  URA.(N.S.)  871. 
R.  1039.  3.  Notes:    61    Am.    Dec.    691;    52 

19.  Logan  Planing  MiU  Co.  v.  Al-  L.R.A.(N.S.)  871. 

dredge,  63  W.  Va.  660,  60  S.  E.  783,  4.  Montandon  v.  Deas,  14  Ala.  33, 

129  A.  S.  R.  1035,  15  Ann.  Cas.  1087,  48  Am.  Deo.  84;  Smith  v.  Bradbury, 

15  L.R.A.(N.S.)  1159.  148  Cal.  41,  82  Pac.  367,  113  A.  S. 

20.  Notes:    29    A,    S.   R.    488;    52  R.  189;  Augir  v.  Warder,  68  W.  Va. 
L.R.A.(N.S.)  871.  752,  70  S.  E.  719,  33  L.R.A.(N.S.) 

Generally  as  to  contracts  of  execti-   69. 
tors  and  administrators,  see  Execu-       5.  Kellogg  v.  Howes,  81  Cal.  170, 
TORS  AND  Administrators,  vol.  11,  p.   22  Pac.  509,  6  L.R.A.  588. 
165.  In  Davis  v.  Mial,  86  N.  J.  L.  167, 

1.  Doke  V.  Benton  County  Lumber   90  Atl.  316,  Ann.  Cas.  1916E  1028, 
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the  owner  is  not  made  personally  liable  to  a  su'bcontra<itor  on  failure 
to  record  the  contract,  but  a  lien  is  given  on  the  property  under  the 
circumstances  above  stated.*  A  lien  is  paramount  to  an  assignment 
by  the  party  whose  interest  is  subject  to  the  lien,  subsequent  to  the 
completion  of  the  building  and  the  recording  of  the  building  con- 
tract.' 

34.  Notice  of  Nonresponsibility. — ^In  some  states  it  is  provided  by 
statute  that  every  building  or  improvement  constructed  upon  any 
lands,  with  the  knowledge  of  the  owner,  shall  be  held  to  have  been 
constructed  at  the  instance  of  such  owner,  and  his  interest  shall  be 
subject  to  a  lien,  unless  he  shall,  within  a  certain  number  of  days 
after  he  shaJl  have  obtained  knowledge  of  the  construction,  or  the 
intended  construction,  give  notice  that  he  will  not  be  responsible 
for  the  same,  by  posting  a  notice  in  writing  to  that  effect  in  some 
conspicuous  place  on  the  premises.®  Under  statutes  of  this  character 
knowledge  of  an  agent  of  an  owner  is  imputed  to  the  owner,  and 
knowledge  of  a  corporation  officer  is  knowledge  of  the  corporation 
owning  the  property.*  Under  the  rule  that  a  lien  on  land  is  a 
mere  incident  to  the  lien  on  the  building  and  that  on  the  destruction 
of  the  building  there  is  no  basis  for  a  lien,^^  it  has  been  held  that 
where  a  building  was  destroyed  before  completion,  the  owner's  inters- 
est  in  the  land  cannot  be  subjected  to  a  lien,  even  though  such  owner 
failed  to  post  notice  as  required  by  the  statute.^*  A  mortgagee  out 
of  possession  is  not  an.  "owner"  within  the  meaning  of  such  a  stat- 
ute,^* but  the  statute  is  generally  considered  as  applicable  to  a  vendor 
under  aja  executory  contract  of  sale  of  land,  as  to  an  improvement 
made  under  contract  with  his  vendee,  or  to  a  lessor  as  to  an  improve- 
ment made  under  contract  with  his  lessor,  when  the  vendor  or  lessor 
has  actual  or  constructive  knowledge  of  the  improvement  and  fails 
to  post  a  notice  of  nonresponsibility  as  required  by  statute.**  Where, 
by  the  terms  of  a  lease,  or  otherwise,  the  Qwner  permits  or  requires 
the  lessee  to  make  repairs,  or  improvements  at  his  own  e2q)ense,  this 

it  was  held  that  a  materialman  who  is  1019,  131  A.  8.  R.  1089 ;  Title  Guar- 

not    the   contractor   may   maintain   a  antee,  etc.,  Co.  v.  Wrenn,  35  Ore:  62, 

mechanic's  lien  claim  coiit  against  the  56  Pac.  271,  76  A:  S.  R.  454. 

building  and  land  of  the  owner  when  Notes:  127  A.  8.  R.  308;  11  Ann. 

the   specifications  do  not  accompany  Cas.  1088;  19  Ann.  Cas.  734;  Ann. 

and   are  ndt  filed  with   the   written  Cas.  1916C  1136. 

contract.  ,  9.  Ann.  Cas.  i916C  1136. 

6.  Madera  Flume   Co.  v.  Kendall,  10.  See  infra,  par.  107. 

120  Cal.  182,  52  Pac.  304,  65  A.  S.  11.  Chenoweth  v.  Spencer,  64  Ore. 
R.  177.  540,  131  Pac  302,  Ann.  Cas.  1914D 

7.  Montandon  y.  Deas,  14  Ala.  33,   678. 

48  Am.  Dee.  84.  12.  Allis-Chahners  Co.  v.  New  York 

8.  Avery  v.  Cftark,  87  Cal.  619,  25  Central  Trust  Co.,  190  Fed.  700,  111 
Pac.  919,  22  A.  S.  R.  272;   Spring-  C.  C.  A.  428,  39  L.R.A.(N.S,)  84. 
fellow  V.  Coons,  57  Fla.  158,  49  So.  13.  Note:  Ann.  Cas.  1916C  1136. 
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constitutes  "knowledge  of  the  owner"  within  the  meaning  of  the 
statute,  and,  in  the  absence  of  the  statutory  notice  of  nonresponsibility, 
the  estate  of  the  owner  is  subject  to  mechanics'  liens,**  and  the  inter- 
est of  the  lessor  may  be  subjected  to  a  lien  for  improvements  subse- 
quently removed  by  the  tenant  imless  the  lessor  posted  a  notice  dis- 
claiming responsibility,  as  is  provided  by  statute.**  An  agreement 
with  a  conditional  purchaser  of  land  that  improvements  thereon 
must  be  at  his  cost,  and  that  the  vendor  will  not  be  liable  for  labor 
or  materials,  will  not  alone  satisfy  the  statute  or  protect  the  land 
from  the  lien,  in  the  absence  of  the  statutory  notice  or  some  notice 
equivalent  thereto,**  though  it  has  been  held  that  the  owner  need 
not  give  the  statutory  notice  where  he  has  contracted  with  the  lessee 
to  make  the  improvements  at  the  lessee's  expense,  and  has  had  his 
lease  duly  recorded.*' 

35,  Effect  of  Abandonment  of  Improvement  by  Owner. — ^When 
work  has  been  commenced  on  a  contract  for  an  improvement  on 
land,  and  is  abandoned  by  the  owner  without  fault  on  the  part  of 
the  contractor,  the  contractor  and  laborers  and  materialmen  are  en- 
titled to  liens  on  the  property  for  the  value  of  the  work  done  and 
materials  furnished.*®  In  such  a  case,  the  building  or  improvement 
is  to  be  deemed  completed,  so  far  as  the  right  of  persons  to  assert 
liens  is  concerned.** 

36.  Effect  of  Default  of  Contractor. — ^Where  there,  has  been  a  lack 
of  substantial  performance  of  a  contract  by  a  contractor,  he  cannot 
establish  a  lien  upon  the  property,*®  nor  can  a  materialman's  lien 
be  made  available  by  part  performance  of  an  entire  contract.*  In 
those  jurisdictions  where  the  lien  of  a  subcontractor,  laborer  or  mate- 
rialman is  by  way  of  subrogation  to  the  rights  of  the  principal  con- 
tractor, the  right  to  the  lien  depends  upon  there  being  something 
due  or  to  become  due  to  the  principal  contractor.    If  the  contractor 

14.  Pacific  Sash,  etc.,  Co.  v.  Bumil-  14  La.  43,  33  Am.  Dec.  673;  Baker  v. 

ler,  162  Cal.   664,  124  Pac.  230,  41  Waldron,  92  Me,  17,  42  Ati.  225,  69 

L.R.A.(N.S.)    296.  A.  S.  B.  483;  Pardue  v.  Missouri  Pac. 

Note :  11  Ann.  Cas.  1088,  R,  Co.,  52  Neb.  201,  71  N.  W.  1022, 

16.  Pacific  Sash,  etc.,  Co.  v.  Bumil-  66  A.  S.  R.  489. 

ler,   162  Cal.   664,  124  Pac.  230,  41  Notes:  43  A.  S.  R.  901:  81  A.  S. 

L.R.A.(N.S.)  296.  R.  830;  Ann.  Cas.  1912B  7. 

Notes:    62    L.R.A.    376;    6    L.R.A.  19.  Note:  66  A.  S.  R.  492. 

(N.S.)  485.  20.  Maynard  v.  Lange,  71  Ore.  560, 

16.  Note:  11  Ann.  Cas.  1088.  143  Pac.   648,  Ann.  Cas.  1916E  547 

17.  Stewart  v.  Talbott,  58  Colo.  563,  and  note;  Harris  v.  Graham,  86  Ark. 
146  Pac.  771,  Ann.  Cas.  1916C  1116  570,  111  S.  W.  984,  126  A.  S.  R.  1110. 
and  note.  Notes:  43  A.  S.  R.  903;  Ann.  Cas. 

18.  Pacific  RoUing-Mill  Co.  v.  Bear  1916E  549. 

Val.   Irr.   Co.,  120   Cal.   94,  52   Pac.       1.  Mar>'land  Brick  Co.  v.  Spilman, 
136,  65  A.  S.  R.  158;  Abhan  v.  Gras-    76  Md.  337,  25  Atl.  207,  35  A.  S.  B. 
sie,  262  III.  636,  104  N.  E.  1020,  Ann.   431,  17  L.R.A.  599. 
Cas.  1915B  414;  Sergeant  v.  Daunov, 
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defaults,  there  can  be  no  lien  in  favor  of  the  subcontractor,  laborer 
or  materialman  unless,  at  the  time  of  giving  notice  of  the  claim  or 
of  filing  the  lien,  there  is  something  due  the  contractor  or  to  become 
due  thereafter.  However,  the  lien  will  attach  to  whatever  the  con- 
tractor could  himself  recover,  as  though  there  had  been  no  default,* 
and  it  has  been  held  that  if  subcontractors  are  otherwise  entitled 
to  recover  they  are  not  limited  in  such  recovery  to  the  amount  due 
them  at  the  time  of  the  abandonment  of  the  contract  by  the  con- 
tractor, but  they  may  recover  the  amount  due  them  for  work  done 
and  materials  furnished  while  a  surety  company  continues  to  perform 
the  contract  for  the  contractors.'  In  those  jurisdiction^  where  ,the 
statutes  provide  for  a  lien  in  favor  of  a,  subcontractor,  laborer,  or 
materialman  which  is  entirely  independent  of  the  rights  of  the  prin- 
cipal contractor,  such  subcontractor,  laborer  or  materialman  will  be 
allowed  a  lien  for  the  full  amount  due,  although  the  contractor  has 
defaulted  and  although  nothing  may  be  due  him  at  the  time  of  filing 
the  lien,  if  the  claim  is  of  such  a  nature  that  it  would  be  lienable 
under  the  principal  contract.* 

37.  Defects  or  Deficiencies  in  Work  as  Affecting  Lien. — ^Although, 
when  there  has  been  a  lack  of  substantial  performance  of  the  con- 
tract by  the  contractor,  he  cannot  establish  a  lien  on  the  property,* 
yet  unimportant  deficiencies  in  a  building  do  not  prevent  a  builder 
from  filing  his  lien  and  recovering  what  is  due  hiiu  on  it,  less  abate- 
ment for  such  deficiencies,  where  the  contract  for  tlie  work  has  been 
performed  in  all  its  material,  substantial  features.^  Under  the  rule 
that  a  subcontractor  has  rights  in  the  nature  of  a  direct  lien  and 
not  by  way  of  subrogation  to  the  rights  of  the  original  contractor, 
mechanics  employed  by  a  contractor  to  work  on  a  building  have  been 
given  a  lien  against  the  property,  though  the  contractor,  in  viola- 
tion of  his  contract,  used  material  of  so  poor  a  character  that  the 
owner  was  damaged  rather  than  benefited  by  the  work  done  and 
material  furnished,' 

2.  Striugfellow  v.  Coons,  57  Fla.  note;  Berger  v.  Tumblad,  98  Minn. 
158,  49  So.  1019,  131  A.  S.  R.  1089 ;  163,  107  N.  W.  543,  116  A.  S.  R;  353. 
Naucolas  v.  Hitaffer,  136  la.  341,  112  Notes:  43  A.  S.  R.  903;  64  A.  S. 
N.  W.  382,  12  L.R.A.(N.S.)  864;  R.  424;  119  A.  S.  R.  199;  11  L.R.A. 
Campbell  v.  Coon,  149  N.  Y.  556,  44  742;  17  Ann.  Cas.  118. 

N.  E.  300,  38  L.R.A.  410;  Lonergan  5.  See  snpra,  par.  36. 

V.  San  Antonio  Loan,  etc.,  Co.,  101  6.  West     Virginia     Bldg.     Co.     v. 

Tex.  63,  104  S.  W.  1061,  106  S.  W.  Saucer,  45  W.  Va.  483,  31  S.  E.  965, 

876, 130  A.  S.  R.  803,  22  L.R.A.(N.S.)  72  A.  S.  R.  822. 

364.  Note:  Ann.  Cas.  1916E  553. 

Note :  17  Ann.  Cas.  116.  7.  Bowen  v.  Phinney,  162  Mass.  593, 

3.  Stringfellow   v.   Coons,   67  Tla.  39  N.  E.  283,  49  A.  S.  R.  391. 
158,  49  So.  1019,  131  A.  S.  R.  1089.  Note :  116  A.  S.  R.  358. 

4.  Jarvis  v.   State  Bank,  22   Colo.  And  see  infra,  par.  48  et  seq. 
309,  45  Pac.  505,  55  A.  S.  R.  129  and 
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PeraoTis  Entitled  to  Lien 

38.  In  General. — The  mechanics'  lien  statutes  generally  point  out 
the  classes  of  persons  who  may  acquire  liens,*  and  a  statute  restricted 
in  ternis  to  a  particular  class  cannot  be  extended  to  one  not  in  that 
class.*  A  corporation,  whether  domestic  or  foreign,  is  deemed  to  be 
a  ^'person"  within  the  meaning  of  such  statutes,  and  may  acquire 
a  lien,*®  and  in  the  case  of  a  partnership,  the  right  to  create,  assert 
and  enforce  a  lien  exists  in  the  partners  and  in  each  of  them.**  A 
mechanic's  lien  may  be  asserted  by  a  vendor  of  land  when,  by  the 
same  contract,  he  agreed  to  sell  the  land  for  a  specified  sum,  and, 
for  another  amount,  also  specified,  to  erect  a  building  thereon,  and 
he  subsequently  made  the  conveyance  and  erected  the  building.** 
A  tenant  in  common  cannot  have  a  mechanic's  lien  on  the  common 
property  for  repairs  which  he  has  made  thereon,*'  and  while  an 
express  promise  to  pay  one  half  of  the  value  of  a  party  wall  is  enforce- 
able against  an  adjoining  owner  who  uses  the  wall,  the  builder  of 
the  wall  is  not  entitled  to  a  mechanic's  lien  on  the  other's  property 
for  such  amount.**  A  suretv  of  a  contractor  cannot  claim  a  lien 
for  material  furnished  at  the  request  of  such  contractor.** 

39.  Contractors  and  Subcontractors. — The  principal  contractor  is 
one  standing  in  direct  relation  to  the  proprietor  and  responsible  to 
him,  permitted  by  the  nature  of  his  contract  ordinarily  to  work  out 
the  plan  thereof  by  subletting  to  others  if  he  sees  fit.**  A  subcon- 
tractor is  a  person  whose  relation  to  the  principal  contractor  is  sub- 
stantially the  same  as  to  a  part  of  the  work  as  the  latter's  relation 
to  the  proprietor.  He  takes  some  distinct  part  of  the  work  in  such 
a  way  that  he  does  not  contemplate  doing  merely  personal  ser\'ices.*' 
Many  of  the  statutes  include  both  contractors  and  subcontractors  in 
distinct  terms,  and  when  only  the  word  "contractor"  is  used,  it  seems 

8.  See  infra,  par.  39-42.  First  Christian  Church,  86  Ark.  212, 

9.  Duncan  v.  Bateman,  23  Ark.  327,  110  S.  W.  1042,  126  A.  S.  R.  1088; 
79  Am.  Dec.  109.  Roland  v.  Lindsey,  104  Ark.  49,  146 

10.  Wetzel,  etc.,  R.   Co.  v.   Tennis  S.  W.  115,  Ann.  Cas.  1914C  332. 
Bro6.  Co.,  146  Fed.  468,  76  C.  C.  A.       16.  Salem   v.   Lane,  etc.,  Co.,   189 
266,  7  Ann.  Cas.  426  and  note;  Chap-  111.  593^  60  N.  E.  37,  82  A.  S.  R.  481; 
man  v.  Brewer,  43  Neb.  890,  62  N.  W.  Farmer  v.  St  Croix  Power  Co.,  117 
320,  47  A.  S.  R.  779.  Wis.  76,  93  N.  W.  830,  98  A.  S.  R. 

Note:  11  L.R.A.  742.  914. 

11.  Notes:  49  A.  S.  R.  631;  21  Ann.  Note:  11  L.RA.  741. 
Cas.  963.  And  see  infra,  par.  4L 

12.  Fullmer  v.  Poust,  156  Pa.  St.  17.  Farmers  Loan,  etc.,  Co.  v. 
275,  26  Atl.  643,  36  A.  S.  R.  881.  Canada,  etc.,  R.  Co.,  127  Ind.  250,  26 

13.  Cooper  v.  Brown,  143  la.  482,  N.  E.  784,  11  L.R.A.  740;  Evans 
122  N.  W.  144,  136  A.  S.  R.  768.  Marble  Co.  v.  International  Trust  Co., 

14.  Swift  V.  Calnan,  102  la.  206,  71  101  Md.  210,  60  Atl.  667,  109  A.  S.  R. 
N.  W.  233,  63  A.  S.  R.  443,  37  L.R.A.  568,  4  Ann.  Cas.  831;  Farmer  v.  8t. 
462.  Croix  Power  Co.,  117  Wis.  76,  93  N. 

15.  Eureka  Stone  Co.  v.  Hort  Smith  W.  830,  .98  A..  S.  R.  914. 
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generally  to  be  understood  as  embracing  all  who  employ  others  in 
the  construction  of  the  work^  whether  they  are  original  or  sub- 
contractors.^^ B\it  it  has  been  held  that  a  statute  granting  a  lien 
in  favor  of  a  '^contractor,  subcontractor"  and  others  does  not  extend 
to  a  subcontractor  under  a  subcontractor.**  In  the  absence  of  con- 
flicting claims  between  the  person  who  actually  performs  the  labor 
and  the  person  who  causes  it  to  be  performed,  the  latter  is  entitled 
to  a  lien  for  the  labor  furnished.** 

40.  Materialmen.— Formerly  :the  rights  of  materialmen  were  not 
usually  recognized  by  statute,  but  the  lien  is  now  generally  extended 
to  materialmen  or  those  persons  who  supply  materials  for  the  structure 
and  have  no  other  connection  with  the  work.*  To  be  entitled  to  a 
lien,  the  statute  mtust,  however,  in  terms  refer  to  materialmen,  as 
it  cannot  be  extended  to  that  class  by  construction.*  A  materialman 
will  have  no  lien  where  the  statute  gives  a  lien  to  those  contracting 
with  the  owi^er  or  his  agent,  unless  he  so  contracts  to  furnish  mate- 
rials, and  furnishes  them  at  the  instance  of  the  owner  or  his  agent. 
He  is  not  entitled  to  a  lien  for  supplying  materials  to  the  contractor, 
as  the  contractor  is  not  the  a,gent  of  the  owner  within  the  meaning 
of  the  statute.  Wh^e,  however,  the  statute  secures  a  lien  to  sub- 
contractors, a  materialman  dealing  with  an  original  contractor  re- 
ceives, as  a.  general  tule,  equal  protection.*  Persons  supplying  mate- 
rials to  a  noaterialman.  -or  a  subcontractor  must  come  clearly  within 
the  terms  of  the  statute,  or  they  can  claim  no  lien.  They  are  so 
far  removed  from  the  owner  that  the  privilege  of  a  lien  is  not  often 
extended  to  them,  and  the  plainest  expressions  of  law  must  be  used 
to  entitle  them  to  this  remedy.*  Materialmen  in  the  second  degree 
may,  however,  be  provided  for  by  a  statute  which  expresses  with  suffi- 
cient clearness  an  intent  to  this  effect.*  If  the  labor  bestowed  upon 
placing  materials  in  a  building  in  process  of  construction  is  trifling 

18.  Notes :  11  L.R.A.  741 ;  13  L.R. A.  2.  Duncan  v.  Bateman,  23  Ark.  327, 
702.  79  Am.  Dec.  109. 

As  to  whether  a  cozLtractor  or  sub-       Note :  79  Axa.  Dec.  269. 
contractor  is  entitled  to  a  lien  under       3.  Eberle  v.  Drennan,  40  OMa.  59, 

a  statute  giving  a  lien  to  mechanics,  136  Pac.  162,  61  L.R.A.(N.SO   68. 
laborers  and  materialmeo,  see  infra,       Note:  79  Am.  Dec;  269. 

par.  41.  .  4.  H^tower  v.  Bailey,  108  Ky.  198, 

19.  Monroe  v.  Hannan,  7  Mackey  66  S.  W.  147,  94  A  &.  E.  350,  49 
(D.  C.)   197,  3  L.BA.  549;   Fariheir  L.R.A.  255. 

V.  St.  Croix  Power  Co.,  117  Wis.  76,  Notes:  79  Am.  Dec,  271;  M  A.  S. 

93  N.  W.  830,  98  A.  S.  R.  914.  R.  357 ;  98  A.  S.  R.  924. 

20.  Bates  Mach,  Co.  v.  Trenton,  etc.,  6.  Smith  v.  Newbaur,  144  Ind.  95, 
R.  Co.,  70  N.  J.  L.  684,  58  Atl.  935, 103  42  N.  E.  40,  1094,  33  L.RA.  685; 
A  S.  R.  811.  Hightower  v.  Bailey,  108  Ky.  198,  56 

1.  Chapin    v.    Persae,    etc.,    Paper    S.  W.  147,  94  AS.  R.  350,  49  L.R.A. 
Works,  30   Conn.  461,  79  Am.   Dec.    255. 
263.  Note:  79  Am.  Dec.  271. 

Note :  79  Am.  Dec.  268. 
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as  compared  with  the  price  of  the  materials,  the  person  furnishing 
such  labor  and  materials  under  contract  with  the  owner  is  a  mate- 
rialman, and  if  the  value  of  the  materials  is  trifling  as  compared 
with  the  labor,  he  is  an  original  contractor,  within  the  meaning  of 
the  mechanics'  lien  law.* 

41.  Mechanics  and  Laborers. — The  statutes  of  the  various  states 
generally  provide  for  liens  for  w^ork  done  on  improvements  by  me- 
chanics and  laborers,^  and  ivhen  particular  classes  of  mechanics  or 
laborers  are  named  in  the  statute,  those  not  in  such  classes  are  not 
entitled  to  a  lien.®  The  courts  in  defining  the  terms  "mechanic," 
or  "laborer,"  have  in  many  instances  adopted  substantially  the  dic- 
tionary definition  of  a  laborer,  as  one  who  works  at  a  toilsome  physi- 
cal occupation — a  man  who  does  work  requiring  little  skill  or  special 
training,  as  distinguished  from  a  skilled  workman,*  and,  since,  to 
constitute  a  person  a  laborer  or  mechanic,  physical  toil  must  be  the 
main  ingredient  of  the  services  rendered,  it  has  been  held  that  a 
superintendent  is  not  a  '^laborer,"  **  nor,  according  to  some  authorities, 
is  a  contractor  or  subcontractor  who  causes  labor  to  be  performed  by 
persons  employed  by  him  a  laborer  or  mechanic  within  the  mean- 
ing of  the  lien  laws.**  And  it  has  been  decided  that  a  subcontractor 
is  not  a  laborer  within  the  meaning  of  the  statute,  so  as  to  give  him 
a  right  to  a  lien,  though  he  may  work  as  one  with  those  employed 
by  him  in  the  performance  of  his  contract.^*  There  are,  however, 
decisions  to  the  effect  that  contractors  and  subcontractors  are  included 
within  a  statute  giving  a  lien  to  mechanics,  laborers,  and  material- 
men,** and  that  under  a  mechanics'  lien  act,  giving  a  lien  to  any 

6.  Bennett  v.  Davis,  113  Cal.  3S7,       Note:  30  L.B.A.(N.S.)  82. 

45  Pac.  684,  54  A.  S.  R.  354.  13.  In   Indiana  it  was  for  a  time 

7.  Eberle  v.  Drennan,  40  Okla.  59^  held  that  the  term  '^laborers,"  as  used 
13C)  Pac.  162,  51  L.R.A.(N.S.)  68.  in  the  title  of  the  Mechanic's  Lien  Act 

8.  ^Jote:  Ann.  Cas.  1912B  19.  of  1883,  and  its  amendments,  did  not 

9.  Rogers  v.  Dexter,  etc.,  R.  Co.,  85  apply  to  or  include  contractors  and 
Me.  372,  27  Atl.  257,  21  L.R.A.  528.  subcontractors  but  must  be  construed 

Notes:   13  L.R.A.   702;   18  L.R.A.  as  applying  only  to  and  including  me- 

305;  Ann.  Cas.  1913B  139.  chanics,    laborers    and    materialmen. 

10.  Williams  v.  Alcorn  Electric  Korblv  v.  Loomis,  172  Ind.  352.  88 
Light  Co.,  98  Miss.  468,  53  So.  958,  N.  E.  698,  139  A.  S.  R.  379,  19  Ann. 
Ann.  Cas.  1913B  137;  Stephens  v.  Cas.  904;  Fleming  v.  Greener,  173 
Hicks,  156  N.  C.  239,  72  S.  E.  313,  Ind.  260,  90  N.  E.  72,  73,  140  A.  S. 
Ann.  Cas.  1913 A  272  and  note,  36  R.' 254,  21  Ann.  Cas.  959;  Indianapolis 
L.R.A.  (N.S.)  354.  Northern  Traction  Co.  v.  Brennan,  174 

Notes:  13  L.R.A.  702:  9  Ann.  Cas.  Ind.  1,  87  N.  E.  215,  90  N.  E.  65,  68, 
98.  91  N.  E.  503,  30  L.R.A.(N.S.)  85  and 

11.  Winder  v.    Caldwell,   14   How.    note. 

434.  14  U.  S.  (L.  ed.)  487.  By  a  subsequent  decision,  however, 

Note:  Ann.  Cas.  1913B  139.  the  Indiana  supreme  court  overruled 

12.  Rogers  v.  Dexter,  etc.,  R.  Co.,  these  decisions,  in  so  far  as  they  hold 
85  Me.  373,  27  Atl.  257,  21  L.R.A.  that  contractors  and  subcontractors 
528.  are   not   entitled  to   liens   under  the 
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person  who  shall  perform  labor,  etc.,  a  supervising  architect  may 
enforce  a  lien.**  When  a  mechanic  does  work  in  his  shop  on  mate- 
rials tp'  be  used  in  the  construction  of  a  building,  and  so  used,*^ 
or  when  the  material  required  is  specially  prepared  at  the  shop  with 
the  consent  of  the  owner,^^  fae  is  usually  entitled  to  a  lien  upon  the 
building  or  improvement  But  where  the  statute  provides  that  who- 
ever performs  labor  in  erecting  a  building,  by  virtue  of  a  contract 
with,  or  by  consent  of,  the  owner,  has  a  lien  thereon,  the  laborer 
must  perform  labor  in  erecting  the  building,  and  no  lien  exists  under 
such  a  statute  for  labor  performed  for  one  who  has  contracted  to 
furnish  finished  material  for  if  It  has  been  held  that  a  statute 
giving  a  lien  to  an  employee  of  a  contractor  or  subcontractor  ref^s 
to  one  who  is  obligated  to  give  his  personal  services,  and  not  to  one 
who  enters  into  a  contract  with  either  for  a  separate  part  of  the  work.** 
One  employed  by  the  month  to  do  such  work  as  his  employer  may 
require,  and  who,  in  pursuance  of  such  employment,  does  work  some 
of  which  is  of  a  character  for  which  a  lien  may  be  asserted  and 
the  balance  of  a  different  chai*acter,  is  not  entitled  to  any  lien.** 

42.  Surety  on  Contractor's  Indemnity  Bond. — ^There  is  much  con- 
flict among  the  decisions  relating  to  the  right  of  a  surety  on  a  con- 
tractor's indemnity  bond  to  assert  a  mechanic's  lien  on  the  property. 
By  some  courts  it  is  held  that  the  mere  fact  that  a  person  having 
a  lienable  claim  is  a  surety  on  the  contractor's  bond  does  not  pre- 
clude him  from  asserting  his  lien.**  Under  this  view  the  fact  that 
the  bond  expressly  provides  that  the  property  shall  be  delivered  fi^ee 
from  liens  does  not  estop  the  surety  from  enforcing  his  lien.  And 
a  void  bond  does  not  estop  a  surety  from  enforcing  his  lien.*  On 
the  other  hand,  some  courts  consider  that  a  surety  on  a  contractor's 
bond  to  deliver  the  property  free  from  liens  oumot  enforce  a  lien 
for  labor  or  noAterials  furnished  by  him,  unless  he  is  discharged  from 

aet  of  1883.    Moor^-Mansfield  Cooetr.  16.  Bexger  v.  Tumblad,  98  Minn. 

Co.  V.  Indianapolis,  etc.,  R.  Co.,  179  163,  107  N.  W.  543,  116  A.  S.  R.  353. 

Ind.  356,  101  N.  E.  296,  Ann.  Cas.  17.  Monroe  v.  Clark,  107  Me.  134, 

1915D  917  and  note,  44  L.R.A.(N.S.)  77  Atl.  G96,  30  L.R.A.(N.S.)  82  and 

816.  note. 

14.  Stryker  ▼.   Caasidy,  76  N.  Y.  18.  Farmer  v.  8t.  Croix  Power  Co., 

50,  32  Am.  Rep.  262  and  note;  Fried-  117  Wis.  76,  93  N.  W.  830,  98  A.  S. 

lander  v.  Taintor,  14  N.  D.  393,  104  R.  914. 

N.  W.  527,  116  A.  S.  R.  697,  9  Ann.  19.  Getty  v.  Ames,  30  Ore.  573,  48 

Cas.  96  and  note.  Pac.  355,  60  A.  8.  R.  835. 

Note :  Ann.  Cas.  1913A  275.  80.  Ptescott  Nat.  Bank  v.  Head,  11 

16.  Evans  Marble  Co.  v.  Interna-  Aric.  218,  90  Pao.  828,  21  Ann.  Cas. 

fcional  Trast  Co.,  101  Md.  210,  60  Atl.  990  and  note. 

667,  109  A.  S.  R.  568,  4  Ann.  Cas.  Note:  14  Ann.  Cas.  144. 

831.  1.  Note :  21  Ann.  Cas.  995. 

Note:  116  A.  S.  R.  358. 
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his  contract  of  suretyship.'    And  this  rule  is  held  not  to  be  changed 
by  the  fact  that  the  lienor  is  one  of  several  sureties.* 

Fqt  What  Lien  May  Be  Obtained 

43.  Repairs,  Additions  or  Alterations. — ^Under  early  statutes  giv- 
ing a  lien  for  the  "erection"  or  "construction"  of  a  building,  the 
repairing  of  a  building  was  deemed  not  to  be  within  those  terms, 
and  no  lien  could  be  acquired  for  repairs,^  but  the  modem  statutes 
as  a  rule  expressly  give  a  lien  to  any  person  who  performs  labor 
or  furnishes  material  for  the  repair  of  a  building.*  So,  while  mod- 
ern statutes  in  many  if  not  all  jurisdictions  accord  a  lien  for  altera- 
tions of  or  additions  to  a  building,  it  is  generally  held  that  such 
improvements,  like  repairs,  give  rise  to  no  lien  under  early  acfc^ 
which  use  the  terms  "erection"  or  "construction."  The  rule  seems 
to  be  that  to  come  within  such  a  statute  the  structure  when  completed 
must  be  such  as  in  common  parlance  is  called  a  new  building  or 
a  rebuilding,  and  the  character  of  newness  in  the  main  ma^s  of  the 
completed  structure  seems  to  be  the  criterion  for  distinguishing  an 
erection  from  a  repair  or  alteration.*  A  new  wing  added  to  a  build- 
ing; is  not  an  addition  within  the  rule,  but  is  an  "erection"  for  which 
a  lien  may  be  acquired,  but  where  the  improvements  consist  in  add- 
ing to  the  height  or  depth,  or  in  changing,  increasing  and  repairing 
the  interior  accommodations  of  an  existing  building,  they  are  altera- 
tions only  and  not  "additions,"  within  the  meaning  of  a  statute, 
nor  do  they  constitute  an  "erection"  or  "construction."  *  Although 
the  interior  may  be  remodeled  throughout  this  does  not  give  rise  to 
a  lien  as  for  an  "erection"  or  "construction,"  •  nor  do  superficial 
changes  in  the  appearance  of  a  building,  such  as  result  from  paint- 
ing or  facing  the  walls,  constitute  a  rebuilding  within  the  rule.*  If, 
however,  during  the  progress  of  construction  of  a  building  and  before 
the  entire  completion  some  portion  of  the  work  or  material  becomes 
broken  or  damaged,  or  is  found  unsuitable,  it  seems  that  the  repair- 
ing of  the  same  becomes  a  part  of  the  work  of  construction.*® 

44.  Removal  or  Destruction  of  Building. — Some  statutes  expressly 
give  a  lien  for  removing  a  building,  but  t|ie  prevailing  view  is  that 

2.  Benedict   v.   Hood,   134  Pa.    St.       6.  Warren  v.  Freeman,  187  Pa.  St. 
289,  19  Atl.   635,  19  A.  S.  R.   698;    456,  41  Atl.  290,  67  A.  S.  R.  583. 
Spears  v.  Lawrence,  10  Wash.  368,  38       Note :  Ann.  Cas,  1912B  13. 

Pac.  1049,  45  A.  S.  R.  789.  7.  Note:  Ann.  Cas.  1912B  13. 

Note:  21  Ann.. Cas.  996.  8.  Warren  v.  Freeman,  187  Pa.  St 

3.  Note:  21  Ann.  Cas.  996.  455,  41  Atl.  290,  67  A.  S.  R.  583. 

4.  Warren  v.  Freeman,  187  Pa.  St.       Note:  Ann.  Caa.  1912B  14. 
455,  41  Atl.  290,  67  A.  S.  R.  583.  9.  Note:  Ann.  Cas.  1912B  14, 

Note :  Ann.  Cas.  1912B  12.  10.  Nancolas  v.  Hitaffer,  136  la.  341, 

And  see  supra,  par.  16  et  seq.  112  N.  W.  382,  12  L.R.A.(N.S.)  864. 

5.  Note:  Ann.  Cas.  19126  12.  Note:  Ann.  Cas.  1912B  14. 
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statnteB  as  usually  worded  confer  no  li^i  for  duch  a  service.  A  lien 
cannot  be  acquired  for  removing  or  tearing  4own  a  building  under 
a  statute  giving  a  lieo  to  tbose  who  bava  performed  or  furnished 
labor  in  the  erection,  alteiration  or  repair  of  the  buildings  or  to  tbose 
who  perform  work  or  labor  upon  or  furnish  materials  for  a  build* 
ing,  erec^on  or  improvement  upon  land,  though  it  has  been  held 
that  one  who  moves  a  building  has  a  lien  under  a  statute  which 
gives  a  lien  to  all  laborers  who  have  performed  labor  upon  a  build- 
ing. Where,  however,  an  old  building  is  torn  down  for  the  purpose 
of  erecting  a  new  one,  an  obviously  different  case  is  presented,  as  the 
demolition  becomes  part  of  the  work  of  erection,  construction,  or 
repair,  and  the  laborer  is  held  to  be  entitled  to  a  lien.  And  so,  where 
the  removal  of  a  building  is  incidental  merely  to  a  general  scheme 
of  improvement,  a  lien  may  be  acquired.** 

45.  Improvement  Not  Placed  on  Premises  but.  Having  Beneficial 
Connection. — ^It  has  been  said  that  the  lienability  of  work  necessary 
for  the  protection  of  buildings  which  adjoin  that  under  construc- 
tion is  not  affected  by  the  fact  that  the  work  was  done  upon  the 
adjoining  lot,  and  not  upon  the  lot  improved.**  Thus  work  done 
outside  the  limits  of  the  lot  upon  which  a  building  is  being  con- 
structed, for  the  purpose  of  reinforcing  the  wall  of  a  building  that 
is  in  danger  of  falling  into  an  excavation  on  the  lot  in  question, 
has  been  considered  as  giving  rise  to  a  lien.*'  And  upon  the  prin- 
ciple that  a  lien  may  attach  to  property  for  an  improvement  not 
placed  thereon  but  having  a  physical  or  beneficial  connection  there- 
with, liens  have  been  allowed  on  property  for  pipes  laid  in  the  street 
for  water,  gas  or  sewer  connections,**  on  a  pumping  plant  for  piping 
laid  in  the  streets  and  connected  therewith,^*  and  on  a  refrigerating 
plant  for  pipes  laid  to  supply  vapor  for  cold  storage  to  custoibiers 
at  a  distance.**  Irrespective  of  whether  or  not  the  fee  of  the  street 
is  in  the  owner  of  the  abutting  lot,  a  lien  may  be  enforced  for  lay- 
ing such  pipes.^^  Electric  light  poles  planted  in  streets  have  been 
held  to  be  such  an  "appurtenance"  as  will  support  a  lien  upon  the 
premises  of  the  electric  light  company  for  furnishing  them,**  and  to 

■  • 

U.  Note:  Ann.  Cas.  1912B  15.  L.R.A.  580. 

12.  Note:  42  L.B.A.(N.S.)   355.  Notes:  42  L,R.A.(N.S.)  356;  Ann. 

IS.  Note:  Ann.  Cas.  1912B  19.       "  Cas.  1912B  16. 

14.  Speer  Hardware  Co.  v.  Bruce,  17.  Note:  42  L.R.A.(N.S.)  357. 
105  Ark.  146, 150  S.  W.  403,  42  L.R.A.  18.  Badger  Lumber  Co.  v.  Marion 
(N.S.)  354  and  note.  Water  Suppty,  etc.,  Co.,  48  Kan.  182, 

Notes:  19  A.  S.  E.  717;  Ann.  Gas.  29   Pac.   476,   30   A.    S.   R.   301,   15 

1912B  16.  L.R.A.  652. 

15.  Note:  42  L.fejV.(N.S.)   355.  Notes:  42  L.R.A.(N.SO  356;  Aim, 

16.  Steger   v.   Arctic   Refrigerating  Cas.  1912B  16. 
Co.,  89  Tenn.  453,  14  S.  W.  1087,  11  ' 
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constitute  a  ''structure"  within  the  intent  and  meaning  of  a  mechan* 
ic's  statute.**  » 

46.  Filling)  Clearing,  Grading,  Terracing,  tr  Soddi]ig.-*-Aocardlng 

to  the  interpretation  placed  upon  mechaiucs'  lien  statutes  by  aom^ 
courts  a  lien  may  be  acquired  for  filling,  grading,  terracing  or  sod- 
ding land,*®  while  other  courts  hold  that  such  work  is  not  the  basis 
of  a  lien.*  According  to  the  one  view,  grading  which  is  reasonably 
necessary  to  the  proper  construction  and  occupation  of  the  house 
may  fairly  be  considered  as  part  of  its  "erection"  within  the  meaning 
of  the  statute,  and  terracing  and  sodding  as  well  as  grading  are  within 
a  statute  giving  a  lien  to  any  person  who  shall  perform  labor  or  serv- 
ice in  altering  or  repairing  any  "building  or  building  lot,"  *  But 
where  the  labor  and  material  for  which  a  lien  is  claimed  are  not 
shown  to  have  borne  any  relation  to  the  construction,  alteration, 
or  repair  of  any  structure  upon  the  land,  the  rule  would  seem 
to  be  otherwise.  Such  statutes  are  not  to  be  construed  as  authoriz- 
ing a  lien  for  improvements  or  operations  upon  the  soil  merely,  which 
do  not  enter  into  or  contribute  to  the  "erection,  alteration,  or  repair" 
of  any  building  or  structure  upon  the  land,  and  which  are  wholly 
unconnected  with  the  erection  of  or  work  upon  such  artificial  struc- 
tures.* And  similarly,  it  has  been  held  that  merely  enriching  the 
soil  and  beautifying  the  ground,  and  grading  and  graveling  the 
grounds  and  walks,  are  not  within  the  words  "improvements  made," 
where  the  same  section  of  the  statute  uses  the  expression,  "building 
contemplated  in  this  section,"  *  nor  is  such  work  deemed  to  be  within 
the  term  "appurtenance."  * 

47.  Walks  and  Pavements. — The  prevailing  view  is  that  under  the 
early  statutes  giving  a  lien  for  "erecting"  or  "constructing''  buildings, 
no  lien  can  be  acquired  for  labor  and  materials  furnished  for  paving 
walks  either  on  or  in  front  of  a  lot  of  land.*  Nor,  under  the  rule 
of  strict  construction  which  some  courts  adopt  in  construing  such 
statutes,  is  a  mechanic  who  lays  a  sidewalk  in  front  of  real  estate 
entitled  to  a  lien  therefor,  the  statute  giving  a  lien  for  improvements 
"upon  such  land."  '     But  by  interpreting  the  act  liberally  a  lien 

19.  Forbes  v.  Willamette  Falls  Elec-       Notes :  35  A.  S.  R.  769 ;  76  A.  S. 
trie  Co.,  19  Ore.  61,  23  Pac.  670,  20    R.  665;  Ann.  Cas.  1912B  16. 

A.  S.  R.  793.  4.  Nanz  v.   Cumberland  Gap  Park 

Note :  Ann.  Cas.  1912B  17.  Co.,  103  Tenn.  299,  52  S.  W,  999,  76 

20.  Notes:  35  A.  S.  R.  769;  Ann.    A.  S.  R.  650  and  note,  47  L.R.A,  273. 
Cas.  1912B  16.  Note :  Ann.  Cas.  1912B  16. 

1.  Pratt  v.  Duncan,  36  Minn.  545,       5.  Note:  Ann.  Cas.  1912B  16. 

32  N.  W.  709,  1  A.  S.  R.  697.  6.  Notes:    78    Am.    Dec.    696;    42 

2.  Note:  Ann.  Cas.  1912B  16.  L.R.A.(N.S.)  356;  4  Ann.  Cas.  1015; 

3.  Coenen  v.  Staub,  74  la.  32,  36    Ann.  Cas.  1912B  17. 

N.  W.  877,  7  A.  S.  R.  470;  Pratt  v.       7.  Coenen  v.  Staub,  74  la.  32,  36 
Duncan,  36  Minn.  545,  32  N.  W.  709,   N.  W.  877,  7  A.  S.  R.  470. 
1  A.  S.  R.  697.  Note:  Ann.  Cas.  1912B  17, 

916 


18  R.  C.  L.  MECHANICS'  LIENS  §  48 

may  be  allowed,  it  seems,  where  the  statute  speats  of  "improvements 
upon  land/'  ^  and  under  statutes  giving  the  lien  for  "improvements" 
to  real  estate  or  "appurtenances"  thereto,  it  has  been  held  that  a 
lien  may  be  acquired  for  laying  a  sidewalk.*  A  fortiori  this  rule 
embraces  walks,  pavements,  etc.,  within  the  boundaries  of  the  lot.^® 
Other  courts,  however,  construing  statutes  of  the  same  character, 
have  taken  the  view  that  no  lien  may  be  acquired  for  constructing 
a  sidewalk,  on  the  ground  that  a  sidewalk  is  not  an  "improvement'* 
of  a  lot,**  nor  an  appurtenance  to  a  building."  Whether  the  side- 
walk was  included  in  the  contract  for  erecting  the  building  or  doing 
the  masonry  work  thereof,  or,  in  the  case  of  materials,  whether  they 
were  furnished  under  a  single  contract  together  wuth  the  materials 
for  the  building,  is  considered  a  determining  factor  by  some  courts. 
If  the  sidewalk  was  constructed  or  the  materials  for  it  were  furnished 
under  such  a  contract,  the  laborer  or  materialman  is  held  to  be  entitled 
to  a  lien ;  otherwise  not.** 

48.  Materials  Generally. — ^The  contraet  for  the  building  or 
improvement  need  not  set  out  specifically  the  items  of  materials  to 
be  furnished.  A  fair  and  reasonable  construction  of  the  words  of 
the  statute  granting  a  lien  for  materials  furnished  is  all  such  mate- 
rials as  ordinarilv  enter  into  or  are  used  in  the  construction  of  build- 
ings,  and  which  are  expressly  or  impliedly  within  the  terms  of  the 
building  contract  between  the  owner  and  the  contractor.**  Raw 
material  furnished  for  the  use  of  one  having  a  contract  to  do  certain 
work  on  a  building  may  form  the  subject  of  a  mechanic's  lien  there- 
on.*^ It  has  been  held  that  even  when  the  lien  of  a  materialman 
is  direct  and  not  by  way  of  subrogation  to  the  rights  of  the  original 
contractor,**  he  must  take  notice  of  the  terms  of  the  contract  between 
the  owner  and  the  original  contractor,  and  must  see  that  the  mate- 
rials he  supplies  are  such  as  may  be  reasonably  needed  for  and  used 
about  such  a  building,  both  as  to  quantity  and  quality,*'  but  there 

8.  Leiper  v.  Minnig,  74  Ark.  510,  769;  42  A.  S.  R.  796;  4  Ann.  Cas. 
86  S.  W.  407,  4  Ann.  Cas.  1013  and   1015;  Ann.  Cas.  1912B  18. 

note.  12.  Notes:    78    Am.   Dec.    696;    15 

Notes:  42  L.R.A.(N,S.)   356;  Ann.  L.II.A.  653;  4  Ann.  Cas.  1015;  Ann. 

Cas-  1912B  17.  Cas.  1912B  18. 

9.  Leiper  v.  Minnig,  74  Ark.  510,  13.  Dugan  Cut  Stone  Co.  v.  Grav, 
86  S.  W.  407,  4  Ann.  Cas.  1013  and  114  Mo.  497,  21  S.  W.  854,  35  A.  S. 
note;  Dugan  Cut  Stone  Co.  v.  Gray,  B.  767  and  note. 

114  Mo.  497,  21  S.  W.  854,  35  A.  S.  R.  Notes:  78  Am.  Dec.  696;  42  L.R.A. 

767.  (N.S.)  357;  Ann.  Cas.  1912B  18. 

Notes:   15  L.R.A.   653;   42  L.R.A.  14.  Note:  79  Am.  Dec.  274. 

(N.S.)  357;  Ann.  Cas.  1912B  17.  15,  Hume  v.  Seattle  Dock  Co.,  68 

10.  Note :  Ann.  Cas.  1912B  17.  Ore.   477,   137   Pac.   752,   50   L.R.A. 

11.  Coenen  v.  Staub,  74  la.  32,  36  (N.S.)  153. 

N.  W.  877,  7  A.  S.  R.  470.  16.  See  supra,  par.  2. 

Notes:  9  A,  S.  R.  538;  35  A.  S.  R.       17.  Bevan  v.  Thackara,  143  Pa.  St. 
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are  also  decisions  to  the  effect  that  the  fact  that  the  material  is  not 
up  to  the  specification  in  the  contractor's  contract  with  the  owner 
does  not  deprive  the  materialman  of  his  right  to  a  lien  where  the 
materials  furnished  are  of  the  kind  that  would  induce  a  careful, 
prudent  and  skilful  man,  acquainted  with  the  building,  to  believe 
that  they  could  be  used  in  its  erection,  and  if  they  are  reasonably 
adapted  for  such  use,^®  and  even  this  qualification  will  not  apply 
if  the  materials  are  furnished  upon  the  order  of  the  owner,  since 
he  of  course  may  pledge  his  own  property  for  any  kind  of  mate- 
rials.^* One  furnishing  materials  for  an  unlawful  structure,  but 
who  was  unaware  at  the  time  that  the  structure  was  to  be  put  to 
an  unlawful  use,  will  not  lose  his  lien.**  No  lien,  however,  can  be 
established  for  the  price  of  materials  which,  according  to  the  con- 
tract under  which  they  are  delivered,  are  to  be  returned,^  nor  can 
there  be  a  lien  for  a  quantity  of  material  greatly  in  excess  of  that 
needed,  as  the  materialman  must  regard  the  size  and  apparent  char- 
acter of  the  building,  and  his  lien  cannot  go  beyond  what  these 
show  to  be  reasonable.*  The  general  rule  is  that  articles  furnished 
for  use  merely  as  tools  and  appliances  in  carrying  on  the  work  of 
construction  are  not  materials  for  which  a  mechanic's  lien  may  be 
claimed.'  A  lien  may  be  had  for  explosives  necessarily  used  in  pre- 
paring a  building  site,^  as  also  for  oil,  paste,  asbestos,  and  soapstone 
lubricant  used  in  construction  work,*  but  not  for  lubricating  oil 
furnished  for  use  on  machinery  in  a  mill.*  In  denying  a  lien  for 
coal  furnished  to  generate  steam  in  the  boilers  of  engines  used  by 
the  contractor,  a  distinction  has  been  made  by  some  authorities 
between  explosives  and  fuel  upon  the  theory  that  the  explosives  used 
in  blasting  are  applied  directly  to  the  earth  removed,  while  the  fuel 
is  indirectly  a  means  through  which  like  work  is  done.^     On  the 

182,  22  Atl.  873,  24  A.  S.  R.  529  and  Ontajdo  Min.  Co.,  24  Mont.  198,  61 

note;  Taylor  v.  Murphy,  148  Pa.  St.  Pac.  8,  81  A.  S.  R.  421;  Gilbert  Hunt 

337,  23  Atl.  1134,  33  A.  S.  R.  825  Co.  v.  Parry,  59  Wash.  646,  110  Pac. 

and  note.  541,  Ann.  Cas.  19I2B  225  and  note; 

Note:  65  A.  S.  R.  179.  Brooks- Sanford  Co,  v.  Theodore  Tel- 

18.  Wisconsin    Red   Pressed    Brick  ier  Construction  Co.,  22  Ont.  L.  Bep. 
Co.  V.  Hood,  67  Minn.  329,  69  N.  W.  176, 19  Ann.  Cas.  585. 

1091,  64  A.  S.  R.  418;  Odd  Fellows  Notes:  Ann.  Cas.  1915B  966;  Ann. 

Hall  V.  Masser,  24  Pa,  St.  507,  64  Am.  Cas.  1917A  328. 

Dec.  675.  4.  Notes:  106  A.  S.  R,  851;  123  A. 

19.  Note:  79  Am.  Dec  277.  S.  R.  753;  5  Ann.  Cas,  446.     As  to 

20.  Note:  79  Am.  Dec.  276.  e^^plosives  used  in  the  construction  of 

1.  R.    Haas    Electric,    etc.,    Co.   v.  railroads,  see  Railroads. 
Spring^eld  Amusement  Park  Co.,  236  5.  Pacific  Sash,  etc.,  Co.  v.  Bumiller, 
III.  452,  86  N.  E.  248,  127  A.  S.  R.  162  Cal.  664,  124  Pac.  230,  41  L.R.A. 
297,  23  L.R.A.(N.S.)  620.  (N.S.)  296. 

2.  Notes :  64  Am.  Dec.  679 ;  79  Am.  6.  Standard  Oil  Co.  y.  Lane,  75  Wis, 
Dec.  276;  13  Ann.  Cas.  16.  636,  44  N.  W,  644,  7  L.R,A.  191. 

3.  A.  M,  Holter  Hardware  Co.  r,  7.  Shultz  v,  C.  H.  Quereau  Co.,  210 
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<  • 

other  haxid^  a  distinction  has  been  drawn  between  materials  consumed 
and  those  which  become  a  part  of  the  contractor's  equipment  in  a 
ruling  allowing  a  lien  for  consumable  supplies  such  as  fuel,  and  blast- 
ing and  lighting  materials,  but  at  the  same  time  denying  a  lien  for 
supplies  for  and  repairs  to  and  parts  of  machinery,  upon  the  ground 
that  they  were  merely  contributions  to  the  personal  property  of  the 
contractor.* 

49.  Materials  for  Temporary  Construction  Work. — In  the  early 
history  of  the  application  of  mechanics'  lien  laws,  the  courts  seem 
consistently  to  have  denied  liens  for  materials  which,  though  em- 
ployed or  consumed  in  the  work,  were  not  delivered  for  or  became 
no  part  of  the  structure.*  The  modiern  tendency,  however,  is  to 
recognize  the  right  to  a  lien  for  furnishing  materials  employed  in 
temporary  processes,  especially  if  in  such  processes  such  material 
has  been  entirely  or  completely  consumed  or  destroyed.*®  Such  right 
has  also  frequently  b^en  recognized  in  the  case  of  material  so  used 
and  partly  destroyed,**  and  materials  used  for  temporary  processes 
have  been  held  to  be  lienable  to  the  extent  that  their  value  is  depre- 
ciated by  use,**  Thus,  Tvhile  there  is  authority  to  the  contrary,  it 
seems  to  be  the  present  prevailing  view  that  a  lien  should  be  allowed 
for  lumber  furnished  for  and  used  in  making  forms  for  a  concrete 
structure,**  and  also  foi;  the  timber,  lumber  and  iron  furnished  for 
the  construction  of  a  cofferdam  to  make  possible  the  construction 
of  a  permanent  dam.** 

50.  Necessity  that  Materials  Be  Incorporated  in  Structure. — ^Many 
courts,,  apparently  considering  mechanics'  lien  laws  to  be  in  deroga- 
tion of  the  common  law  and  hence  subject  to  a. strict  csonstruction, 
have  taken  the  view  that  under  these  enactments  a  materialman  is 

N.  Y.  ^7,  104  N.  E.  621,  Ann.  Cas.  Note:  51  L.E.A.(N.S.)  1041. 

1915B  965  and  note,  L.R.A.1915E  986.  12.  Moritz  v.  Lewis  Lumber  Co.,  158 

Note:  UR.A.1915E  987.  Wis.  49,  146  N.  W.  1120,  51  L.R.A. 

8.  Johnson   v.   Starrett,  127  Minn.  (N.S.)   1040. 

138,  149  N.  W.  6,  L.R.A.1916B  708,,      Notes:  36  L.R.A.(N.S.)  868:  L.R.A. 
Note:  L.R.A.1915E  986,  1915E  986. 

9.  Evans  Marble  Co.  v.  Interna-  13.  Chicago  Lumber  Co.  v.  Dou^- 
tional  Trust  Co.,  101  Mi  210,  60  Atl.  las,  89  Kan.  308,  131  Pac.  563,  44 
667,  109  A.  S.  R,  569,  4  Ann.  Cas.  L.R.A,(N.S.)  843;  Averv  v.  Wood- 
831.  ruff,  144  Ky.  227,  137  S.  W.  1088, 

Notes:    36    L.R.A.(N.S,)    866;    51  36  L.R.A.(N.S.)  866  and  note;  Moritz 

L.R.A.(N.S.)  1040;  13  Ann.  Cas.  14.  v.  Lewis  Lumber  Co.,  158  Wis.  49, 146 

10.  Barker,  etc.,  Lumber  Co.  v.  N.  W.  1120,  51  L.R.A.(N.S.)  1040 
Marathon  Paper  Mills  Co.,  146  Wis.  and  note. 

12,  130  N.  W.  866,  36  L.R.A. (N.S.)  14.  Barker,  etc.,  Lumber  Co,  v.  Mar- 

875  and  note.  athon  Paper  Mills  Co.,  146  Wis.  12, 

Note:  61  L.R.A.(N.S.)   1040.  130  N.  W.  866,  36  L.R.A.(N.S.)  875. 

11.  Chicago  Lumber  Co.  v.  Doug-  Notes:  51  L.R.A. (N.S.)  1040;  Ann. 
las,  89   Kan.  308,  131  Pac.  663,  44  Cas.  1913B  505. 

L.R.A.<N.S.)  843. 
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not  entitled  to  a  lien  for  materials  unless  they  were  actually  used,  or 
incorporated  in,  and  became  part  of,  the  structure  against  which  the 
lien  is  sought  to  be  enforced.^*  In  support  of  the  rule  above  it  has 
been  said  that  the  principle  embraced  in  the  statute  is  founded  in 
natural  justice,  in  that  the  party  who  has  enhanced  the  value  of  the 
property,  by  incorporating  therein  his  labor  or  materials,  shall  have 
security  on  the  same,  though  changed  in  form  and  inseparable  from 
the  property,  but  that  justice  does  not  require  that  he  should  be 
allowed  the  security,  in  the  same  property,  for  the  price  of  materials 
which  became  no  part  thereof.^*  The  rule  has  been  apphed  even 
though  the  materials  were  expressly  furnished  for  the  building,^' 
when  they  were  broken  before  ihe  contractor  attempted  to  use  them,** 
and  when  the  materials  were  not  incorporated  in  the  building  by 
reason  of  the  default  of  the  contra<?tor  to  whom  they  were  supplied 
by  the  materialman,**  or  were  left  unused  by  reason  of  a  change 
of  plan  by  the  owner  after  they  had  been  delivered,*^  though  if 
the  material  had  been  actually  placed  in  the  building  but  was  subse- 
quently removed  by  the  owner's  direction  upon  a  change  of  the 
plans,  a  lien  was  held  to  exist.*  The  rule  that  the  material  must 
have  been  actually  used  to  give  a  right  to  a  lien  has  also  been  de- 
clared to  apply  when  a  statute  provides  that  diversion  of  the  mate- 
rial by  the  contractor  is  a  misdemeanor.^  Other  courts  have  placed 
upon  the  mechanics'  lien  laws  a  more  liberal  interpretation,  and  hold 
that  the  materialman,  in  order  to  be  entitled  to  a  lien,  is  not  bound 
to  follow  up  the  delivery  of  materials  by  seeing  that  they  are  actu- 
ally used  by  the  owner  of  the  structure  or  other  person  having  charge 

15.  Tod  V.  Kentucky  Union  R.  Co.,  Dee.  333;  34  A.  S.  R.  123;  74  A.  S. 

52    Fed.    241,    6    U.    S.    App.    186,  R.  571;  114  A.  S,  R.  1011;  127  A, 

3  C.  C.  A.  60,  18  L.R.A.  305;  Central  S.  R.  309;  135  A.  S.  R.  982;  11  L.R.A. 

Lumber  Co.  v.  Braddock  Land,  etc.,  742;  13  UR.A,  702;  31  L.R.A.(N.S.) 

Co.,  84  Ark.  560,  105  S.  W.  583,  13  750,   755;   36   L.R.A.(N.S.)    872;   13 

Ann.    Cas.   11   and   note;    Chapin   v.  Ann.  Cas.  17;  19  Ann.  Cas.  688. 

Persse,  etc.,  Paper  Works,  30  Conn.  16.  Note:  13  Ann.  Cas.  14. 

461,  79  Am.  Dec.  263  and  note ;  Hunt-  17.  Chapin    v,    Persse,   etc.,   Paper 

er  V.  Blanchard,  18  111.  318,  68  Am.  Works,  30   Conn.   461,  79  Am.  Dec. 

Dec.  547;  Potter  Mfg.  Co.  v.  Meyer,  263. 

171  Ind,  513,  86  N.  E,  837,  131  A.  18.  Pittsbuif    Plate    Glass    Co.    v. 

S.  R.  267  and  note;  McGarry  v.  Aver-  Leary,  25  S.  D.  266,  126  N.  W.  271, 

ill,  50  Kan.  362,  31  Pac.  1082,  34  A.  Ann.  Cas.  1912B  928,  31  L.R.A.(N.S.) 

S.  R.  120;  Fletcher  v.  Chevalier,  108  746. 

Me.  435,  81  Atl.  678,  Ann.  Cas.  1913B  Note:  19  Ann.  Cas.  588. 

499  and  note,  36  L.B.A.(N,S.)    871;  19.  Note:  13  Ann.  Cas.  14. 

Wardlaw  v.  Troy  Oil  Mill,  74  S.  C.  20.  Fletcher  v.   Chevalier,  108  Me. 

368,  54  S.  E.  658,  114  A.  S.  R.  1004;  435,  81  Atl.  578,  Ann.  Cas.  1913B  499 

Pittsburg  Plate   Glass   Co.   v.   Leary,  and  note,  36  L.R.A.(N.S.)   871. 

25  S.  D.  256,  126  N.  W.  271,  Ann.  1.  Fletcher   v.    Chevalier,   108   Me. 

Cas.  1912B  928,  31  L.R.A.  (N.S.)  746  435,  81  Atl.  578,  Ann.  Cas.  1913B  499, 

and  note.  36  L.R.A. (N.S.)  871. 

Notes:   64  Am.  Dec.  679;   79  Am.  2.  Note:  31  L.R.A.(N.S.)  757. 
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of  its  construction.  It  is  considered  by  these  authorities  that  it  is 
the  supplying  or  furnishing  of  the  materials  that  entitles  the  mate- 
rialman to  his  lien,  and  that  such  lien  exists  as  to  all  materials 
adapted  to  use  in  the  structure  that  are  in  good  faith  delivered, 
whether  they  are  or  are  not  used  and  become  part  of  the  structure,* 
though  a  qualification  of  this  rule  has  sometimes  been  made  to  the 
eflFect  that  to  give  a  right  to  a  lien  by  mere  delivery  of  material* 
the  construction  of  the  building  must  have  commenced.*  Under 
the  more  liberal  rule,  when  the  materialman  shows  a  delivery  of  the 
materials  in  good  faith  for  use  in  the  erection  of  the  structure,  it 
is  no  defense  that  th^^e  may  have  been  a  failure  to  use  the  materials 
or  a  diversion  thereof  from  the  purpose  for  which  they  were  fur- 
nished; as  where  they  have  been  wasted  or  destroyed.*  So  if  the 
construction  of  the  building  is  abandoned  by  the  fault  of  the  owner, 
the  materialman  is  entitled  to  a  lien  for  materials  furnished  but  not 
used  because  of  such  abandonment,  and  the  same  is  held  to  be  true 
where  the  work  is  suspended  by  the  contractor  to  whom  the  mate- 
rials have  been  furnished  by  the  materialman.*  But  if  the  failure 
to  use  the  materials  in  the  structure  is  due  to  the  fault  of  the  material- 
man the  rule  is  otherwise,'  and  if  materials  are  delivered  to  a  con- 
tractor after  the  owner  has  terminated  the  contract  it  has  been  said 
that  there  can  be  no  lien.*  In  some  instances  the  statute  expressly 
declares  that  delivery  of  material  in  good  faith  is  sufficient  to  give 
the  right  to  a  lien  whether  it  is  incorporated  in  the  structure  or  not,* 

3.  Neilson  v.  Iowa  East.  R.  Co.,  51  Notes:   14  Am.  Dec.  695;  64  Am. 

la.  184,  1  N.  W.  434,  33  Am.  Rep.  De&   678;  79   Am.  Dec.  274;  34  A. 

124;  A\ery  v.  Woodruflf,  144  Ky.  827,  S.  R.  123;  31  L.R.A.(N.S.)  749,  751; 

137  S.  W.  1088,  36  L.R.A.(N.S.)  866;  36  L.RJl.(N.S.)    871;  13  Ann.   Cas. 

Maryland  Brick   Co.   v.   Spilman,  76  15,  17. 

Md.   337,  25  Atl.  297,  35  A.   S.   R.  4.  Fitzgerald   v.   Walsh,   107   Wis. 

431,  17  L.R.A.  599;  Belter  v.  Turn-  92,  82  N.  W.  717,  81  A.  S.  R.  824; 

blad,  98  Minn.  163,  107  N.  W.  543,  Halsey   v.    Waukesha    Springs    Sani- 

116  A.  S.  R.  353;  Johnson  y.  Sfcarrett,  tarium  Co.,  125  Wis.  311,  104  N.  W. 

127  Minn.  138,  149  N.  W.  6,  L.R.A.  94,  lit)  A,  S.  R.  838;  Barker,  etc., 

1915B  708;  Bell  v.  Mecum,  75  N.  J.  Lumber  Co.  v.  Marathon  Paper  Mills 

L.  547,  68  Atl.  149,  127  A.  S.  R.  809  Co.,  146  Wis.  12,  130  N.  W.  866,  36 

and  note;  Odd  Fellows  Hall  v.  Masser,  L.R.A.(N,S.)  875. 

24  Pa.  St.  507,  64  Am.  Dec.  675  and  6.  Notes :  13  Ann.  Cas.  16 ;  19  Ann. 

note;   LuttreH   v.   Knoxville,  etc.,  R.  Cas.  588. 

Co.,  119  Tenn.  492,  105  S.  W.  565,  6.  Note:  13  Ann.  Cas.  16. 

123  A.  S.  R.  737;  Traramell  v.  Mount,  7.  Berger  v.  Tumblad,  98  Minn.  163, 

68  Tex.  210,  4  S.  W.  377,  2  A.  S.  R.  107  N.  W.  543,  116  A.  S.  R.  353. 

470;  Little  Bros.  Mill  Co.  v.  Baker,  Note:  13  Ann.  Cas.  16. 

57  Wash.  311,  106  Pac.  910,  135  A.  S.  8.  Note :  19  Ann.  Cas.  588. 

R.  980;  Barker,  etc..  Lumber  Co.  v.  9.  Salem  v.  Lane,  etc.,  Co.,  189  DL 

Marathon  Paper  MiUs  Co.,  146  Wis.  593,  60  N.  E.  37,  82  A.  S.  R.  481. 

12,  130  N.  W.  866,  36  L,R.A.(N.S.)  Notes:  13  Ann.  Cas.  17;  Ann.  Cas, 

875.  1913B  507. 
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though  even  in  such  cases  the  exceptions,  if  any,  to  the  statute  must 
be  observed,  such  as  fixtures,  apparatus,  or  machinery.^^ 

51.  Necessity  for  Delivery  of  Materials  upon  Premises. — Even  in 
those  jurisdictions  in  which  a  lien  may  be  acquired  for  material  fur- 
nished though  it  has  not  actually  been  incorporated  in  the  building, 
structure  or  improvement,  it  is  generally  held  that  the  lien  cannot 
attach  in  the  absence  of  a  delivery  of  the  material  upon  the  prem- 
ises, or  other  act  equivalent  thereto,  as  notice  to  or  an  implied  assent 
by  the  owner,**  though  a  lien  based  on  delivery  of  materials  to  the 
contractor  has  been  sustained  in  the  absence  of  fraud  and  collusion 
between  the  materialman  and  the  contractor.**  The  right  to  a  lien 
is  not,  however,  defeated  when  delivery  of  the  material  at  the  build- 
ing is  prevented  by  the  act  or  direction  of  the  owner,  as  where  he 
directs  that  the  material  be  delivered  at  some  other  place,  or  after 
it  is  prepared,  and  nothing  remains  to  be  done  by  the  materialman 
but  to  take  it  to  the  building,  the  owner  violates  his  contract  and 
refuses  to  receive  it.*'  And  the  same  is  true  of  work  on  materials 
necessarily  done  in  the  mechanic's  shop.** 

52.  Materials  Sold  in  Ordinary  Course  of  Trade. — The  mechanics' 
lien  law  contemplates  a  contract  or  agreement  more  specific  than 
an  ordinary  sale  of  materials.  It  should  be  understood  between  the 
parties  that  the  materials  are  to  be  used  in  the  erection  or  repair 
of  a  building  or  the  making  of  an  improvement.  If  a  materialman 
sells  his  materials  without  any  understanding  as  to  their  applica- 
tion, he  can  assert  no  lien  upon  the  building  upon  which  they  may 
be  used,  as  he  relies  exclusively  upon  the  credit  of  the  buyer  and 
takes  no  security.  The  lien  is  acquired,  therefore,  only  when  the 
materials  are  furnished  with  an  understanding  that  they  are  to  be 
used  for  a  purpose  named  in  the  statute,  and  not  when  they  are 
supplied  under  an  ordinary  sale  on  credit,  though  the  buyer  may 
actually  use  them  in  a  building  or  improvement.**    A  purchase  of 

10.  R.  Haas  Electric,  etc.,  Co.  v.  tional  Trust  Co.,  101  Md.  210,  60  Atl. 
Springfield  AmuBement  Park  Co.,  236  667,  4  Ann.  Cas.  831,  109  A.  S.  R. 
111.  452,  86  N.  E.  248,  127  A.  S.  R.  568;  Berger  v.  Turnblad,  98  Minn. 
297,  23  L.R.A.(N.S.)  620.  163,  107  N.  W.  543,  116  A.  S.  R.  353. 

11.  Barker,  etc.,  Lumber  Co.  v.  Miar-  15.  Chapin  v,  Persse,  etc.,  Paper 
athon  Paper  Mills  Co.,  146  Wis.  12,  Works,  30  Conn.  461,  79  Am.  Dec. 
130  N.  W.  866,  36  L.R.A.(N.S.)  875.  263;  Wagner  v.  Darby,  49  Kan.  343, 

Note:  L.R.A.1915E  302.  30  Pac.  475,  33  A.  S.  R.  369  and  note; 

12.  Thompson-McDonald  Lumber  Van  Cleve  Glass  Co.  v.  Erratt,  110 
Co.  V.  Morawetz,  127  Minn.  277,  149  Mich.  689,  68  N.  W.  978,  64  A.  S.  R. 
N.  W.  300,  L.R.A.1915E  302.  383  and  note ;  Odd  Fellows'  HaU  v. 

Note:  13  Ann.  Cas.  16,  Masser,  24  Pa.  St.  507,  64  Am.  Dec. 

13.  Trammell  v.  Mount,  68  Tex.  210,    675. 

4  S.  W.  377,  2  A.  S.  R.  479.  Notes:  31  A.  S.  R.  947;  11  L.R.A. 

14.  Evans  Marble   Co.   v.   Interna-   742;  31  L.R.A.(N.S.)  754. 
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materials  upon  an  open  general  account  gives  no  right  to  a  lien.^« 
There  are  cases  holding  that  the  sale  of  materials  for  use  in  some 
building  is  sufficient,  but  the  weight  of  authority  is  to  the  effect  that, 
in  order  to  give  the  right  to  a  lien^  the  materials  should  have  been 
furnished  upon  the  credit  of  a  particular  building^^^  though  its  exact 
location  may  not  have  been  determined.^^ 

53.  Annexation  to  Realty  Generally, — The  statutes  under  con- 
sideration in  this  article  apply  only  to  buildings,  improvements,  and 
property  connected  with  and  appurtenant  to  real  estate,  savoring  of 
the  realty,  and  do  not  apply  to  mere  chattels  or  personalty.^*  They 
give  a  lien  upon  the  realty,  and  contemplate,  where  materials  or 
machinery,  etc.,  have  been  furnished  to  the  owner  of  the  land,  the 
conversion  of  the  chattels  into  a  part  of  the  realty.  If  the  trans- 
action between  a  materialman  and  the  owner  of  land  is  merely  a 
sale  by  the  former  of  personal  property  as  such,  he  is  entitled  to  no 
lien  upon  the  building  in  which  it  is  put  by  the  purchaser.  But 
if  by  the  contract  of  the  parties  materials,  machinery,  or  other  chat- 
tels are  to  be  furnished  as  parts  of  the  building  in  which  they  are 
put,  the  materialman  may  enforce  the  lien.  In  the  phrase  commonly 
found  in  the  cases  there  must  be  an  annexation  of  the  chattel  to 
the  realty.*®  The  right  to  the  lien  proceeds  upon  the  theory  that 
the  work  and  material  for  which  the  lien  is  sought  have  increased  the 
value  of  the  realty  by  becoming  a  part  thereof.^  Accordingly  the  fur- 
nishing of  chattels  used  as  loose,  movable  articles  will  not  entitle 
a  person  to  a  lien.*  And  similarly,  the  furnishing  of  new  materials, 
which  may  or  may  not  be  attached  by  the  purchaser,  does  not  confer 
a  lien.    A  laborer  who  does  work  on  personalty  which  is  not  annexed 

16.  Hill  V.  Bishop,  25  111.  349,  79  v.  Smith,  67  N.  H.  409,  29  Atl.  405, 
Am.  Dec.  333.  68  A.  S.  R.  679;  Patterson  v.  Galla- 

Notes :  34  A.  S.  R.  123 ;  64  A.  S.  gher,  25  Ow.  227,  36  Pac.  454,  42  A. 

R.  384.  S.  R.  794. 

17.  Holmes  v.  Richet,  56  Cal.  307,  Notes:  30  A.  S.  R.  305;  Ann.  Cas. 
38  Am.  Rep.  54;  Whittier  v.  Puget  1912B  19;  1  British  Rul.  Cas.  983. 
Sound  Loan,  etc.,  Co.,  4  Wash.  666,  1.  Potter  Mfg.   Co.   v.   Meyer,  171 

30  Pa€.  1094,  31  A  S.  R.  944.  Ind.  513,  86  N.  E.  837,  131  A.  S.  R. 
Notes:  79  Am.  Dec,  273;  34  A.  S.   267;  Patterson  v.  Gallagher,  25  Ore. 

R.  123.  227,  35  Pac.  454,  42  A.   S.  R.  794. 

18.  Whittier  v.  Puget  Sound  Loan,  Notes:  13  L.R.A  702;  Ann.  Cas. 
etc.,  Co.,  4  Wash.  666,  30  Pac.  1094,   1912B  20. 

31  A.  S.  R.  944,  2.  Meek  v.  Parker,  63  Ark.  367,  38 
Note :  79  Am.  Dec.  273.  S.  W.  900,  58  A.  S.  R.  119 ;  Waycross 

19.  See  supra,  par.  8.  Opera  House  Co.  v.  Sossman,  94  Ga. 

20.  Meek  v.  Parker,  63  Ark.  367,  100,  20  S.  E.  262,  47  A.  S.  R.  144; 
38  S.  W.  900,  58  A.  S.  R.  119 ;  Stock-  Harrison  v.  Women's  Homeopathic 
well  V.  Campbell,  39  Conn.  362,  12  Ass'n,  134  Pa.  St.  558, 19  Atl.  804,  19 
Am.  Rep,   393;   Potter  Ufg,   Co.   v.  A.  S.  R.  714. 

Meyer,  171  Ind.  513,  86  N.  E.  837,       Note:  Ann.  Cas.  1912B  20. 
131  A.  S.  R.  267;  Thompson  Mfg.  Co. 
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to  the  realty  is  in  the  same  situation  as  the  materialman  who  furnisbes 
the  article,  and  has  no  lien  for  his  labor.*  If  the  articles  furnished 
are  not  annexed  to  the  realty  so  as  to  become  a  part  thereof,  the  fact 
that  they  are  supplied  under  a  contract  which  includes  materials 
actually  used  in  the  construction  of  the  building  does  not  entitle  the 
materialman  to  a  lien  therefor."* 

54.  Fixtures. — From  the  discussion  in  the  foregoing  paragraph  it 
will  be  seen  that  this  part  of  the  subject  of  the  right  to  a  lien  for  work 
or  materials  is  closely  related  to  the  law  of  fixtures.  In  many  of  the 
cases  in  this  class,  the  determination  of  the  question  whether  the 
article  furnished  has  so  become  a  part  of  the  realty  as  to  be  a  fixture 
is  considered  conclusive  of  the  right  to  a  lien  on  the  realty  for  fur- 
nishing the  material,  and  this  may  be  accepted  as  the  general  rule 
except  that,  as  stated  in  the  preceding  paragraph,  though  the  article 
may  have  become  a  part  of  the  realty,  there  is  no  right  to  a  lien  if 
the  transaction  was  a  mere  sale  of  personal  property  as  such  and 
without  any  regard  to  its  contemplated  particular  use.*  A  further 
distinction  is  also  made,  in  that  the  right  to  a  mechanic's  lien  as  to 
materials  annexed  to  realty  is  to  be  governed  by  the  rules  of  the 
law  of  fixtures  applicable  as  between  vendor  and  vendee  and  between 
mortgagor  and  mortgagee  of  realty,*  and  probably  by  the  rules  appli- 
cable between  heir  and  executor,  but  not,  it  seems,  by  the  rules  for 
determining  what  are  fixtures  between  landlord  and  tenant.^  It  is 
therefore  obvious  that  a  further  discussion  of  the  matter  would  involve 
a  restatement  of  the  law  of  fixtures,  which  has  been  discussed  at  length 
elsewhere  in  this  work,*  and  need  not  be  repeated  here  except  to  say 
tliat,  with  respect  to  the  right  of  a  mechanics'  lien  for  articles  fur- 
nished for  the  erection,  addition  to,  improvement  or  repair  of  prop- 
erty, the  courts  have  applied  the  same  general  tests  to  determine  in 
a  particular  case  whether  such  article  is  to  be  considered  a  fixture, 
namely,  the  annexation  to  the  realty,  either  actual  or  constructive;* 

3.  Note :  Ann.  Cas.  1912B  20.  490,  99  Am.  Dec.  233 ;  Meek  v.  Parker, 

4.  Harrison  v.  Women's  Homeo-  63  Ark.  367,  38  S.  W.-900,  58  A.  S.  R. 
pathic  Assoc,  134  Pa.  St.  558,  19  119;  Stockwell  v.  Campbell,  39  Conn. 
Atl.  804,  19  A.  S.  R.  714.  362,  12  Am.  Rep.  393;  Waycross  Op- 

Xote:  Ann.  Cas.  1912B  20.  era  House  Co.  v.  Sossman,  94  Qa.  IDO, 

5.  Notes:  19  A.  S.  R.  717;  Ann.  20  S.  E.  252,  47  A.  S.  R.  144;  Mc- 
Cas.  1012B  21.  Keage  v.  Hanover  Fire  Ins.  Co.,  81 

6.  "Ward  v.  Kilpatrick,  85  N.  Y.  N.  Y.  38,  37  Am.  Rep.  471  and  note; 
413,  39  Am.  Rep.  674;  Jarechi  v.  Ward  v.  Kilpatrick,  85  N.  Y.  413,  39 
Philiiarmonic  Soc,  79  Pa.  St.  403,  Am.  Rep.  674;  Matthiesen  v.  Arata, 
21  Am.  Rep.  78  and  note.  32  Ore.  342,  50  Pac.  1015,  67  A.  S. 

Notes:  Ann.  Cas.  1912B  21;  1  Brit-  R.  535;  Gray  ▼.  Holdship,  17  Ser^.  ft 
ish  Rul.  Cas.  982.  R.  (Pa.)  413,  17  Am.  Dec.  680;  Jare- 

7.  Note:  Ann.  Cas.  1912B  21.  chi  v.  Philharmonic  Soc,  79  Pa.  St 

8.  See  Fixtures,  vol.  11,  p.  1057.   403,   21   Am.    Rep.   78;    Harrison   v. 

9.  Galbreath  v.  Davidson,  25  Aric.   Women's  Homeopathic  Ass'n,  134  Pa. 
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the  adaptation  or  application  to  the  uso  or  purpose  to  which  that 
part  of  the  realty  to  which  it  is  connected  is  appropriated;  ^^  and  the 
intention  to  make  the  article  a  permanent  accession  to  the  freehold.'^ 

55.  Advance  of  Money  or  Guaranty  of  Payment  as  Entitling  to 
Lien. — ^A  mechanic's  lien  law  provides  exclusively  for  the  seciuity  of 
contractors,  materialmen  and  laborers,  and  one  who  advances  money 
as  a  loan,  although  it  is  expressly  for  the  purpose  of  paying  for  mate- 
rials and  labor  devoted  to  the  erection  of  a  building,  can  claim  no 
benefit  of  such  law.**  Nor  has  one  who  guarantees  a  debt  for  mate- 
rial, and  afterwards  pays  it,  a  right  to  a  lien  on  the  building  on 
which  the  lumber  was  Ui^ed.^*  It  has  been  held,  however,  that  money 
advanced  to  pay  freight  on  material  furnished  for  use  in  a  structure 
may,  although  no  agreement  was  made  in  advance  to  make  the  pay- 
ment, be  regarded  as  part  of  the  purchase  price  of  the  materials, 
and  therefore  be  included  in  the  amount  for  which  a  lien  is  estab- 
lished upon  the  structure  for  the  materials  furnished.*^ 

56.  Miscellaneous  Lienable  and  Nonlienable  Items. — For  service.^ 
voluntarily  performed,  without  express  or  implied  promise  of  pay- 
ment, there  can  be  no  mechanic's  lien.*'  Furnishing  board  to  work- 
men does  not  ordinarily  give  a  right  to  a  lien,**  nor  the  expense  of 
meals  and  street  car  tickets,*'  but  under  a  contract  for  an  engine 
providing  that  a  certain  sum  shall  be  added  to  the  contract  price  if 
the  services  of  an  erector  are  required  to  set  up  the  engine,  a  sum 

St.  558,  19  Atl.  804,  19  A.  S.  R.  714; .  App.  484,  60  N.  E.  357,  87  A.  S.  R. 
Showalter  v.  Lowndes,  56  W.  Va.  462,"  264;  Pi  ogress  Press  Brick,  etc.,  Co. 
49  S.  E.  448,  3  Ann.  Cas.  1096.  v.   Gratiot    Brick,  etc.,  Co.,  161   Mo. 

Notes:  43  L.R.A.(N.S.)  680;  Ann.  501,  52  S.  W.  401,  74  A.  S.  R.  657; 
Caa.  1912B  21;  1  British  Rul.  Cas.  Ward  v.  Kilpatrick,  85  N.  Y.  413,  39 
982.  Am.  Rep.  674. 

10.  Meek  v.  Parker,  63  Ark.  367,       Note:  Ann.  Cas.  1912B  23. 

38  S.  W.  900,  68  A.  S.  R.  119;  Way-  And  see  Fixtures,  vol.  11,  p.  1059. 

cross   Opera   House  Co.  v.   Sossman,  12.  Godeffroy    v.    Caldwell,   2    Cal. 

94  Ga.  100,  20  S.  E.  252,  47  A.  S.  R.  489,  56  Am.  Dec.  360. 

144;  Salem  v.  Lane,  189  111.  593,  60  Note:  79  Am.  Dec.  277. 

N.  E.  37,  82  A.  S.  R.  481;  Progress  13.  Note:  79  Am.  Dee.  277. 

Press  Brick,  etc.,  Co.  v.  Gratiot  Brick,  14.  Barker,  etc..  Lumber  Co.  v.  Mar- 

etc,  Co.,  151  Mo.  501,  52  S.  W.  401,  athon  Paper  MUls  Co.,  146  Wis.  12, 

74  A.  S.  R.  557  and  note;  Gri^j^  v.  130  N.  W.  866,  36  L.R.A.(N.S.)  875. 

Stone,  51  N.  J.  L.  549,  18  Atl.  1094,  16.  Cole  v.  Clark,  86  Me.  336,  27 

7  L.R.A.  48;  Matthiesen  v.  Arata,  32  Atl.   186,  21   LJI.A.   714. 

Ore.  342,  50  Pac.  1015,  67  A.  S.  R.  16.  Perrault  v.  Shaw,  69  N.  H.  180, 

636;  Gray  v.  Holdship,  17  Serp.  &  R.  38  Atl.  724,  76  A.  S.  R.  160. 

(Pa.)   413,  17  Am.   Dee.   680;   Vilas  Notes:   116  A,  S.  R.  766;   123  A. 

V.  McDonough  Mfg.  Co.,  91  Wis.  607,  S.  R.  753. 

65  N.  W.  488,  51  A.  S.  R.  925,  90  17.  R.  Haas  Electric  Co.  v.  Spring- 

L.R.A.  778.  field   Amusement   Park   Co.,   236   III. 

Notes:  79  Am.  Dec.  275;  43  LJR.A.  452,  86  N.  E.  248,  127  A.  S.  R.  297, 

(N.S.)  680;  Ann.  Cas.  1912B  26.  23  L.R.A.(N.S.)  620. 

11.  McFarland    v.    Foley,    27    Ind. 
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for  the  services,  board  and  lodging  of  such  erector  while  engaged 
in  setting  up  the  engine  has  been  regarded  as  part  of  the  contract 
price,  for  which  a  lien  has  been  allowed.*^  As  a  general  rule,  one 
who  rents  or  hires  teams,  tools,  or  other  appliances  to  a  contractor 
for  use  in  erecting  a  building  or  other  structure  has,  under  mechan- 
ics' lien  laws,  no  lien  upon  the  building  or  structure  for  the  rent 
or  hire  of  the  teams  or  appliances,^'  unless  specifically  authorized  by 
statute.*®  Liens  have  been  allowed  for  removing  old  material,^  for 
services  in  transporting  material  to  the  premises,*  and  for  the  serv- 
ices of  a  man  to  operate  installed  machinery  for  a  specified"  time,' 
liut  not  for  the  services  of  a  man  to  instruct  the  superintendent  of 
a  plant  for  a  specified  time  after  its  completion,*  for  the  right  to 
use  certain  patent  rights,*^  for  a  charge  for  the  use  of  a  private  rail- 
road switch  used  for  delivering  cars  loaded  with  materials  for  a 
building,*  nor  for  damages  oceaaioned  by  a  breach  of  the  contract 
by  the  owner.' 

IV.  Pkocbedings  to  Obtain  Lien 

In  General 

57.  Necessity  for  Compliance  with  Statutory  Provisions. — Mechan- 
ics' liens  being  purely  statutory,  there  is  no  intendment  in  their 
favor,  and  they  must  show  upon  their  faoe  all  the  statutory  requisites 
to  their  validity.®  They  are  incipient  or  inchoate  until  completed 
or  perfected  by  compliance  with  the  statute,  and  are  lost  utterly  if 
those  acts  required  for  their  completion  be  not  done  in  the  manner 

18.  Salem  v.  Lane,  189  111.  593,  60  4.  Peatman  v.  Centerviile  Light,  etc., 
N.  E.  37,  82  A.  S.  R.  481.  Co.,  105  la.  1,  74  N.  W.  689,  67  A. 

19.  Wood  V.  El  Dorado  Lumber  Co.,    S.  R.  276. 

153  Cal.  230,  94  Pae.  877,  126  A.  S.  5.  Peatman  v.  Centerviile  Light,  etc., 

R.   80,  15   Ann.   Cas.   382   and  note,  Co.,  105  la.  1,  74  N.  W.  689,  67  A. 

16  L.R.A.(N.S.)  585  and  note;  Potter  s.  R.  276. 

Mfg.  Co.  v.  Meyer,  171  Ind.  513,  86  'e.  Potter  Mfg.   Co.  v.  Meyer,  171 

N.  E.  837,  131  AS   R.  267  j^^^  513,  86  N.  E.  837,  131  A.  S.  R, 

Note:    16   L.R.A.(N.S.)    585.  o^j                                  ' 

20.  Notes:  16  L.R.A.(N.S.)  585;  15  ^  7]  p^^^^^  v.  Missouri  Pac.  R.  Co., 

Ann.  Las.  ^^'  ««   *  w   000    52  Neb.  201,  71  N.  W.  1022,  66  A. 

1.  Pratt  V.  Nakdimen,  99  Ark.  293,    q  p  ^^a       '  ' 

138  S.  W.  974,  Ann.  Cas.  1913 A  872.       «  \ t ,  w     j     «     ci    n 

2.  Davis  V.  Mial,  86  N.  J.  L.  167,  J'  y^/^^,^  "ko,  ^^^A  a  q''''^ 
90  Atl.  315,  Ann.  Cas.  1916E  1028  olo' ,1  t  ^  \  oV.  "^^^  '  K/^'J' ^ 
and  note;  Hill  v.  Newman,  38  Pa.  St.  222,  17  L.R.A,  314;  Evans  Marble  Co. 
151,  80  Am.  Dec.  473;  Kehoe  v.  Han-  ^-  International  Trust  Co.,  101  Md. 
sen,  8  S.  D.  198,  65  N.  W.  1075,  59  210,  60  Atl.  667,  109  A.  S.  R.  568, 
A.  S.  R.  759  and  note.  4  Ann.  Cas.  831;  Wharton  v.  Phila- 

3.  Peatman  v.  Centerviile  Light,  etc.,  delphia  Real  Estate  Inv.  Co.,  180  Pa. 
Co.,  105  la.  1,  74  N.  W.  689,  67  A.  St.  168,  36  Atl.  725,  57  A.  S.  R.  629. 
S.  R*  276. 
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and  within  the  time  required  by  statute.*  In  many  cases  it  is  said 
that  a  strict  compliance  with  the  statute  must  be  shown,^®  but  this 
doubtless  means  that  all  the  statutory  steps  must  be  taken,  and  that 
the  notice  or  statement  of  the  lien  shall  contain  all  the  averments 
required  by  the  statute.  As  to  the  manner  of  setting  forth  or  stat- 
ing the  facts  to  be  embodied  in  the  lien  notice,  however,  it  need  not 
have  the  definiteness  of  a  pleading,**  and  it  is  generally  considered 
that  substantial  compliance,  in  good  faith,  with  the  requirements  of 
the  statutes  in  these  respects  is  suflScient,** 

58b  Notice  to  Owner  Generally. — Statutes  in  many  jurisdictions 
require  a  notice  of  lien  to  be  served  on  the  owner,  though  generally 
this  is  required  only  from  flubcontractors,  mechanics  and  material- 
men whose  rights  are  by  statute  subrogated  to  the  rights  of  the  con-^ 
tractor,*'  and  not  from  those  who  have  made  an  improvement,  done 
labor,  or  furnished  material,  on  direct  contract  with  the  owner.*^ 
Such  a  statute  has  been  held  to  apply  to  a  case  in  which  the  deliv* 
ery  of  the  articles  by  a  materialman  waa  completed  and  the  lien 
therefor  was  filed'  after  the  passage  of  the  act,  although  all  Ihe  mate- 
rial was  contracted  for  and  part  of  the  articles  were  delivered  before 
that  time.*^  The  notice  may  be  oral  unless  the  statute  requires  it 
to  be  in  writing.**  If  a  mechanics'  lien  statute  requires  the  contract 
of  the  owner  to  be  filed  and  recorded,  and  the  owner  has  failed  to 
comply  with  this  requirement,  he  is  liable  to  a  subcontractor  with- 
out regard  to  whether  notice  has  been  given  to  him  or  to  the  state 
of  the  account  between  him  and  the  contractor.*'     The  sendee  of 

9.  Central  Trust  Co.  v.  Richmondi  1,  20  Ann.  Caa.  1157;  Lindley  v.  Cross, 
etc.,  R.  Co.,  68  Fed.  90,  15  C.  C.  A.  31  Ind.  106,  99  Am.  Dec.  610 ;  Camp- 
273,  41  L.R.A.  458.  bell  v.  Coon,  149  N.  Y.  556,  44  N.  E. 

10.  Clifton  V.  Foster,  103  Mass.  233,  300,  38  L.R. A.  410 ;  Stoltze  v.  Hard, 
4  Am.  Rep.  639 ;  Street  Lumber  Co.  v.  20  N.  Dak.  412,  128  N.  W.  115,  Ann. 
Sullivan,  201  Mass.  484,  87  N.  E.  905,  Cas.  1912C  871,  30  L.R.A.(N.S.)  1219; 
16  Ann.  Cas.  354;  Farmers'  Bank  v.  Morrison,  etc.,  Co.  v.-Willard,  17  Utah 
Winslow,  3  Minn.  86,  74  Am.  Dec.  306,  53  Pac.  832,  70  A.  S.  R.  784. 
740  and  note.  Notes:  29  A.  S.  R.  231;  13  L.R.A. 

Notes:  80  Am,  Dec.  596;  1  A.'  S.  701;  Ann.  Caa.  1914D  879. 

R.  635;  19  A.  S.  R.  717.  13.  Spengler  v.  Stiles-TuU  Lumber 

11.  Mitchell  Planing-Mill  Co.  v.  Al-  Co.,  94  Miss.  780,  48  So.  966,  19  Ann. 
lison,  138  Mo.  60,  40  S.  W.  118,  60  Cas.  426. 

A.  S.  R.  644;  Shaw  v.  Barnes,  5  Pa.  Note:  11  L.R.A.  740. 

St.  18,  47  Am.  Dec»  399.  14.  Cahoon  ▼.  Levy,  6  Cal.  295,  65 

Note:  130  A.  S.  R.  584.  Am.   Dec.  515;   Thorn  v.   Barringrer, 

12.  Springer  Land  Ass'n  v.  Ford,  73  W.  Va.  618,  81  S.  E.  846,  Ann. 
168  U.  S.  613,  18  S.  Ct.  170,  42  U.  S.  Cas.  1916B  625. 

(L.  ed.)  662;  Doke  v.  Benton  County       15.  Best  v.  Baumgardner,  122  Pa. 
Lumber  Co.,  114  Ark.  1,  169  S.  W.    St.  17,  15  Atl.  691,  1  L.R.A.  356. 
327,   52   L.R.A.(N.S.)    870;    Fidelity       16.  Note:  11  L.R.A.  740. 
Storap'e  Corporation  v.  Trussed  Con-       17.  Kellogg  v.  Howes,  81  Cal.  170, 
Crete  Steel  Co.,  35  App.  Cas.  (D.  C.)    22  Pac.  509,  6  L.R.A.  588. 
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notice  on  the  owner  pursuant  to  the  statute  operates,  in  effect,  as  a 
garnishment  or  equitable  assignment  of  the  amounts  due  or  there- 
after becoming  due  to  the  contractor  under  his  contract,  and  entitles 
the  person  serving  the  notice  to  receive  so  much  of  said  amounts 
as  will  satisfy  his  claim.^^  And  where  a  statute  requires  a  party 
claiming  a  lien  to  make  a  duplicate  copy  of  the  bill  of  particulars 
under  oath,  one  to  be  filed  and  recorded  and  the  other  to  be  fur- 
nished to  the  party  owing  the  debt,  a  failure  to  furnish  the  debtor 
with  a  copy  is  fatal  notwithstanding  an  express  provision  as  to  the 
filing  and  recording  being  sufficient  to  secure  the  lien." 

59.  On  Whom  Service  of  Notice  to  Be  Hade. — Where  a  statute 
provides  for  ser\'ice  upon  an  "owner"  of  notice  of  intention  to  claim 
a  lien,  the  language  of  the  statute  must  be  literally  observed  and 
the  statutory  notice  must  be  served  upon  or  received  by  the  owner 
himself.**  Where,  however,  the  owner  for  whom  the  improvement 
was  made  is  dead,  service  of  such  a  notice  may  be  made  on  his 
personal  representative.^  In  a  number  of  jurisdictions  there  stre 
statutory  provisions  permitting  service  of  the  notice  upon  either 
the  owner  or  his  agent,  and  under  such  provisions  service  of  the 
notice  upon  a  person  who  is  an  agent  of  the  owner  within  the  mean- 
ing of  the  statute  is  sufficient.  And  in  the  absence  of  any  legislative 
enactment  providing  how  notice  shall  be  served  on  a  corporation 
in  order  to  fix  a  lien,  service  may  be  made  upon  such  an  officer  or 
agent  of  the  corporation  as  the  practice  in  the  particular  jurisdiction 
authorizes  legal  process  or  notice  to  be  served.* 

Filing  Claim  or  Statetnent 

60.  Necessity  to  File  Claim. — By  statutes  in  many  of  the  juris- 
dictions, the  filing  of  a  verified  statement  for  record  is  essential  to 
the  acquisition  of  a  mechanic's  lien,  and,  under  such  statutes,  until 
this  is  done  an  action  to  enforce  the  lien  cannot  be  maintained.' 
Under  other  statutes,  however,  the  lien  attaches  upon  the  furnish- 
ing of  materials  for  or  performing  labor  upon  an  improvement  under 

18.  Butler  v.  Ng:  Chunp,  160  Cal.  8,  Gifeen  v.  Green,  16  Ind.  253,  79 
435,  117  Pac.  512,  Ann.  Cas.  1913A  Am.  Dec.  428  and  note;  Fleming  v. 
940.  Greener,  173  Ind.  260,  90  N.  E.  72, 

19.  Fidelity  Storage  Corporation  v.  73,  140  A.  S.  R.  254,  21  Ann.  Cas. 
Trussed  Concrete  Steel  Co.,  3o  App.  959;  Mever  v.  Beriandi,  39  Minn.  438, 
Cas.    (D.  C.)    1,  20  Ann.  Cas.   1157.  40   N.   W.  513,  12  A.   S.   R.   663,   1 

20.  Street  Lumber  Co.  v.  Sullivan,  L.R.A.  777;  Becker  v.  Hopper,  22 
201  Mas3.  484,  87  N.  E.  905,  16  Ann.  Wyo.  237,  138  Pac.  179,  Ann.  Cas. 
Cas.  354  and  note.  19160  1041;  Eadie-Douglas  v.  Hitch, 

Note:  35  A.  S.  R.  553.  27  Ont.  L.  R.  257,  Ann.  Cas.  1913E 

1.  Vernon  v.  Harper,  79  Ohio   St.   1046. 

181,  86  N.  E.  882,  20  L.R.A.(N.S.)        Notes:  35  A.  S.  R.  553;  66  A,  S.  R. 
44.  179;  13  L.R.A.  704. 

2.  Note:  16  Ann.  Cns.  355. 
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a  OQutract  wi&i  the  owner^  bxm^  a  failure  to  file  a  stf^en^nt  of  claim 
in  accordance  with  such  a  statute  will  not  deprive  a  contractor  or 
mftterialmaa  of  such  lien  when  the  rights  of  bona  fide  purchasers 
and  creditors  are  not  involved.*  It  is  generally  required  that  sepaxate 
li^ns  must  be  filed  for  separate  contracts^^  though  according  to  the 
practice  obtaining  in  some  jurisdictions,  a  lien  statement  may  cover 
and  include  more  than  one  claim  or  demand,  provided  the  require- 
ments of  the  statute  are  complied  with  as  to  each.*  But  where  mate- 
rials have  been  furnished  at  different  ti];nes  for  one  building  or 
improvement  and  can  be  considered  as  having  been  furnished  under 
one  entire  contract,  one  lien  may  be  filed  covering  all  the  items 
furnished.'  And  if  a  contractor  constructs  similar  buildings  upon 
one  tract  of  land  under  one  general  contract,  he  is  not  bound  to 
apportion  the  amount  of.  his  lien  between  the  several  houses  and  jBle 
a  separate  lien  upon  each.*  Where  a  statute  requires  the  lien  to  be 
filed  and  recorded  in  a  book  to  be  kept  for  that  purpose,  the  fact 
that  the  book  in  which  the  lien  is  recorded  has  been  used  for  another 
purpose  does  not  afifect  the  validity  of  the  record  of  the  lien,  if,  in 
fact,  the  book  was  the  one  kept  for  the  purpose  of  recording  all 
mechanics'  liens  •  And  when  it  is  considered  that  a  lien  is  acquired 
by  filing,  it  has  been  held  that  a  lien  is  not  invalid  merely  on  account 
of  being  recorded  in  the  wrong  book,^*  or  by  failure  of  the  officer 
to  docket  it.^*  One  entitled  to  a  lien,  and  restrained  from  filing 
his  claim  by  a  promise  of  the  owner  of  the  property  to  pay  him, 
may  hold  the  owner  answerable  on  his  promise.^*  And  in  case  of 
li  receivership,  where  all  parties  are  before  the  court  within  the 
time  limited  for  filing  such  a  statement,  and  especially  as  between 
the  claimant  and  the  owner  of  the  realty,  the  filing  may  be  diq>ensed 
with.i» 

4.  Charleston   Bank  v.   Curtiss,  18  Minn.  455,  60  K  W.  23,  49  A.  S.  R. 

Conn.  342,  46  Am.  Dec.  325;  Peatman  528. 

V.  Centerville  Light,  etc.,  Co.,  105  la.  7.  Progress  Press  Brick,  etc.,  Co.  v. 

1,  74  N.  W.  689,  67  A.  S.  R.  276  and  Gratiot  Brick,  etc.,  Co.,  151  Mo.  501, 

note;   Kirkwood  y.   Hoxie,  95  Mich.  52  S.  W.  401,  74  A.  S,  R.  557. 

62,  54  N    W.  720,  35  A.  S.  R.  649;  3^  Johnson  v.  Salter,  70  Minn.  146, 

Hill  V.  Alliance  Bldg  Co.,  6  S.  D  160,  72  n.  W.  974,  68  A.  S.  R.  516. 

60  N.  W.  752    55  A.  ^  R.  819  and  ^   Lyon  v.  Logan,  68  Tex.  521,  6 

S   w   7^2''''2'a   S^  r'  Si       '  ^-  ^'  '^^  2  A.  S.  R.  511, 

Notes:  ^45  a!  S.  B.  792^  57  A.  S.       S*^wiL^.  L?^^^^^    Ind.  191, 

5    Chapin    V.    Persse,    etc..    Paper  ^^^  ^- ^^^  ^^-  ^- ?' ^^  ^. 

Works,  30   Conn.  461,  79  Am.  Dec.  "•  ^^St^"^  Z'..^l.Z'  ^^    «i« 

263;  Beach  v.  Stamper,  44  Ore.  4,  74  287,  60  N.  W.  415,  43  A.  S.  R.  893 

Pac,  208, 102  A.  S.  R.  597;  Sumption  and  note. 

V.  Rogers,  242  Pa.   St.  348,  89  Atl.  12.  Andre  v.  Bodman,  la  Md.  241, 

121,  Ann.  Cas.  1915B  622.  71  Am.  Dec.  628. 

6.  Kinney  v.  Duluth   Ore   Co.,  58  13.  Peaceable    Creek    Coal    Co.    v. 
R.  C.  L.  VoL  XVm.— 59.       929 
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61.  iimc  for  F&inf  Gcnerally.-^The'  statutes  relating  to  mechan- 
ics' liens  generally  declare  that  the  statement  or  claim  of  lien  must 
be  filed  within  a  certain  time,  in  order  to  preserve  the  Hen.**  The 
statutes  of  the  various  states  differ  as  to  the  time  for  such  filing,  the 
most  common  provisions  being  that  it  shall  be  within  a  given  time 
from  the  completion  of  the  building  or  improvement,**  from  the 
time  the  materials  are  furnished,**  or  the  last  labor  performed,*' 
or  afte^  the  debt  becomes  due.*®.  The  time  when  the  contract  is 
to  be  deemed  to  have  been  completed  is  to  be  ascertained  from  the 
language  of  the  statute,  from  the  provisions  of  the  contract,  the 
conduct  of  the  parties  with  reference  thereto,  and  the  surrounding 
facts  and  circumstances,**  as  well  as  the  circumstances  pointing  to 
the  time  of  abandonment  of  the  work,  if  it  Jias  been  abandoned.** 
The  time  to  file  a  liien  is  to  be  reckoned  from  the  date  of  perform- 
ance of  the  latest  work  under  the  contract,  regardless  of  acceptance 
.  or  occupation  by  the  owner,*  under  a  statute  which  simply  declares 
ihat  the  lien  shall  continue  for  a  stated  time  and  no  longer  "after 
the  completion  of  the  construction  of  the  building."  *  In  some  juris- 
dictions the  statutes  provide  in  express  terms  that  an  acceptance  of 
the  building  or  improvement  shall  be  deemed  conclusrve  evidence 
of  completion,  but  generally  the  acceptance  of  the  work  in  an  incom- 
plete state  is  not  sufficient  to  set  running  the  time  for  filing  the  lien, 
though  the  acceptance  of  the  work  by  the,  owner  may  disclose  an 
understanding  that  it  is  completed  so  as  to  authorize  the  filing  of 
a  statement  for  a  li^n  thereon.*  Where  the  statute  requires  the- lien 
to  be  filed  within  a  certain  time  after  the  debt  becomes  due,  and  a 
credit  is  given,  the  ^loney  for  materials  furnished  is  not  due,  in 

Jackson,  26   Okla.  1,  108  Pac.   409,       Notes:   11  L.R.A.  742;   35  L.R.A. 
Ann.  Ca«.  1912B  1.  ,.<N.S»)  902. 

14.  Green  v.  Williams,  92  Terin.  220,       17.  Central  Trust  Co.  v.  Richmond, 
21  S.  W.  520, 19  L.ILA.  478.  etc.,  R.  Co.,  68  Ked.  90,  31  U.  S.  App. 

Note:  75  A.  S.  R,  579.  675,  15  C.  C.  A.  273,  41  L.R.A.  45a 

15.  Green  v.  Green,  16  Ind.  253,  79       1^.  Goble  v.  Gale,  7  Blackf.  (Ind.) 
.Am.  Dec.  428  and  note;  Lucas  v.  Hu-   218,  41  Am..  Dec.  219. 

stac'e,  21  Hawaii  119,  Ann.  Cas.  1915C       ^^-  Note:    35   L.R.A.(N.S.)    902. 
.  11^6j  Derrickson  V.  Edwards,  29  N.  J.    ««?^-.?.^H!;*"L^-  .?*"^'   ^^3   Wis. 
IT  4C8,  '60  AuL  Dec.  220';  Ramsey's   ?2tv  ^^^  ^'^'   ^^^'  ^^^  ^'   ^-   ^• 
Appeal,  2  Watt^(Fa«)   228,  27  Am.    -^^if-        .^    .    -       .,    „„. 
Dec.  301;  Green  v.  Williams,  92  Tenn..     f^Sji,,^     „^-  ^'  ^"-   v    ,    „n, 

220,  21  S.  W.  520,  19  L.R.A.  478;    v   V    r^    Si  v  ^^^^^ 

G«u  T   1      T*u  u-       n  Tu     ■  N.   y.  65,  94  N.  E.  196,  Ann,   Cas. 

Salt  Liake  Lithographmg  Co.  v.  Ibex   I912A  905 

J^re^o^A?  c'^'t^n.Y^'^  ^^'  ^^  ^*''-       2.  Lucas  V.  Hustace,  21  Hawaii  119, 
'  x;  ^^  ^^F'.       ?r*  r.no    ,,  V  T>  .     Ann.  Cas.  1915C  1180  and  note. 
Notes:.  J6  Am.  D«c..202;  11  L.R.A.       3.  Oriental  Hotel  Co.  v.  Griffiths,  88 

'  '42.  .    :    ^      Tex.  574,  33  S.  W..  652,  53  A.  S,  R. 

,    16.,  Smith  V.  Newb^ur,  144  Ind,  95,    790,  30  LJ?.A.  765. 
42  N.   E.  40,  1094,  33  L.R.A.   685.       Note :' Ann. .  C^s.  A9J2A  908. 
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the  :cont6mplatian'  of  the  statute,  until  the  expi]*aiaan  of  the  credit, 
and  giving  the  notice  within  the  limit  from  that  timie  is  sufficient.^ 
Although  generally  the  filing  of  a  lien  claim  before  completion  of 
the  work  or  anything  is  due  on  the  contract  is  premature  and  no 
rights  are  acquired  thereby,  yet  it  has  been  held  that  a  lien  may 
be  filed  before  completion  of  the  work  wliere  the  work  is  to  be  paid 
for  in  instalment^  some  of  which  are  due  before  the  work  is  com- 
pleted.^ The  computation  of  time  under  mechanics'  lien  Laws  is 
generally  governed  by  the  same  general  rules  applied  to  actions, 
contracts^  statutes,  etc.*  The  failure  to  file  the  statement  of  the  lien 
in  time  is  generally  considered  to  render  the  lien  void,^  bnt  under 
some  statutes  such  failure  invalidates  the  lien  only  as  s^ainst  third 
persons  acquiring  rights  after  the  time  for  filing  had  expired.^ 

62.  Running  Account  or  Continttous  Contract — Where  materials 
are  furnished  on  a  running  account  the  period  limited  for  filing  a 
mechanic's  lien  begins  to  run  from  the  date  when  the  last  item  was 
furnished.  A.  running  account  is  deemed  an  entire  contract,  and 
for  materials  furnished  thereunder  it  is  sufiicient  if  the  lien  is  filed 
within  the  statutory  period  after  the  last  item  is  furnished.®  This 
rule  applies  thoi^  the  last  item  has  been  paid,*^  or,  when  the  last 
item  has  been  delivered,  whether  it  was  ever  used  or  not.^^  It  is 
necessary,  however,  that  the  material  should  be  lienable,  and  the  time 
for  filing  a  lien  for  materials  furnished  to  a  contractor  cannot  be 
computed  from  the  date  of  the  last  item  in  the  claimant's  account 
unless  such  item  was  the  subject  of  a  lien.^^ 

63.  Stf^rate  Centiacts. — It  is  a  general  rule  that  after  a  contract 
is  ooQ:^Ieted  and  closed,  the  time  for  filing  a  statement  or  claim  of  lien 
cannot  be  extended,  or  the  right  revived,  by  furnishing  material  or  per- 
forming labor,  upon  a  new  contract^  and  tacking  the  same  to  the  orig- 

4.  G«ble  ▼.  Gale,  7  BbcU.  (Ind.)  OMa.  547,  129  Pae.  40,  43  L.H.A. 
2X8,  41  Am.  Dee.  219.     '  (NJ9.)  158;  Thorn  v.  Barringer,  73  w; 

5.  West  Virginia  Bldg,  Co.  v.  San*  Va.  618,  81  S:  E.  846,  Ann.  Cas. 
cer,  45  W.  Va-  483,  31  S.  E.  965,  72  191j6B  625;  Hutchins  v.  Bautch,  123 
A.  S.  R.  822.  Wis.  394,  101  N.  W.  671,  107  A.  S. 

e.  Note:  49  L.BwA.  290.     And  aed  R.   1014;   Big  Horn   Lumber  Co.   v. 

generally,  Tim&  Davis,  14  Wjo.  456,  84  Pac.  900,  85 

7.  Note :  13  LuJt.A.  704.  Pae;  1048,  7  Ann.  Cas.  940  tod  note. 

8.  Sunset  Lumber  Co.  v,  Bachelder,.  .  10.  Big  Horn  Lumber  Co.  v.  Davis, 
167  Cal.  512,  140  Pac.  35,  Ann.  Cas.  l4  'Wyo.  455,  84  Pac.  900,  85  Pac. 
1916B  664.  1048,  7  Ann.  Cas,  940. 

9.  Valley  LttinlNsr,  etc.,  Co.  ▼.  DnM-  IL  Voightman  v.  Southern  R.  Co., 
sel,  13  Idaho  662,  93  Pae.  766, 13  Ann.  123  Tenn.  452,  131  S.  W.  982,  Ann. 
Cas.  63,  15  L.R.A.(N.S.)  299;  Smith  Cas.  1912C  211.  And  9ee  supra,  par. 
V.  Neubauer,  .144  Ind.  95,  42  N,  E.  50  et  seq. 

40,  1094,  aa  L.RuA.  685;  Bell  v.  Me-       12.  Brooks-Sanford  C6.  v.  Theodore 
cum,  76  N.  J.  L,  547,  68  Atl.  149, 127    Telier   Consfcruction   Co.,  22   Ont.   L. 
A.  S.  R,  809;  Joplin  Sash,  etc..  Works    Rep.  176, 19  Ann.  Cas,  5^5. 
v.  Oklahoma  Presbyterian  College,  36 
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inal  contract,  though  by  some  authorities  the  rule  has  been  considered 
as  applicable  only  where  the  rights  of  third  parties  intervene^  and  as 
between  the  immediate  parties  the  right  to  taik  separate  contract  for 
*the  purpose  of  reviving  an  expired  lien  has  been  recognized.**  A 
^materialman  cannot,  in  order  to  revive  the  right  to  claim  a  lien  under 
a  contract,  as  to  which  his  right  to  claim  a  lien  had  expired  prior  to 
the  time  of  a  second  contract,  add  or  tack  thereto  claims  under  the 
second  contract,**  and  the  same  rule  has  been  applied  where  the  right 
'of  a  materialman  to  claim  a  lien  for  materials  furnished  under  one 
•contract  has  not  expired  at  the  time  of  entering  into  another  contract, 
but  does  expire  before  completion  of  the  second  contract.^*  But 
where  a  materialman  furnishes  material  to  the  owner  for  use  in  con- 
:structing  or  repairing  separate  buildings,  and  thereafter  furnishes 
more  material,  under  the  bona  fide  belief  that  the  material  is  to  be 
used  in  reference  to  the  same  buildings,  he  is  entitled  to  include  all 
the  charges  in  one  general  contract,  even  though  the  effect  is  thereby 
to  extend  the  time  for  claiming  a  lien  for  a  portion  of  the  material 
furnished.  The  general  rule  applies  to  a  materialman  who  furnishes 
material  for  the  same  improvement  under  two  separate  contracts  with 
the  original  contractor,  as  also  to  a  subcontractor  who  has  two  separate 
'Contracts  with  the  general  contractor,**  and  to  a  materialman  who 
furnishes  material  to  a  contractor  to  be  used  fay  him  in  the  erection 
•of  a  building  under  two  separate  contracts,  if  the  materialman  has 
knowledge  of  such  contracts.*'  And  the  principal  contractor  cannot 
tack  two  separate  contracts  with  an  owner  for  the  purpose  of  reviving 
a  claim  of  lien  under  one  contract,  which  had  expired  at  the  time  of 
making  the  second  contract,  or  had  expired  after  the  making  of  the 
second  contract.*®  Nor  can  a  contractor  after  his  contract  is  com- 
pleted and  accepted,  by  subsequently  having  labor  perfonned  tiiere<»i 
hy  a  subcontractor  or  material  furnished  by  a  materialman,  extend 
the  time  for  such  parties  to  claim  a  lien,  where  the  .act  of  the  con- 
tractor is  without  the  knowledge  and  consent  of  the  owner.**  As  to 
labor,  however,  performed  under  separate  and  distinct  contracts,  but 
upon  the  same  improvement,  it  would  seem  that  if  the  labor  is  con- 
tinuous, or  substantially  so,  the  filing  of  a  notice  after  the  entire  work 
as  completed  is  sufficient  as  to  all  the  contracts.  But,  where  a  laborer 
worked  by  the  day  upon  a  building  for  a  period  of  time,  and  then 
^ceased  for  more  than  the  length  of  time  within  which  a  lien  muat  be 

IS,  Note:  15  L.R.A.(N.S.)  299.  16.  Note:  15  LJl^.(N.S.)   300. 

14.  Notes:  15  L.R.A.(N.S.)  299;  35  .  17.  Valley    Ltiinber,    etc.,    Co.    v. 
L.R.A.(N.S.)  903.  Driessel,  13  Idaho  662,  93  Pac.  766, 

15.  Valley    Lumber,    etc.,     Co.    v.  13  Ann.  Cas.  63,  16  L.B.A.(N.S.)  299. 
Driessel,  13  Idaho  662,  93  Pac.  765,  Note:  36  L.R.A.(N.S.)  902. 

13  Ann.  Cas.  63,  15  LJR.A.(N.S.)  299       18.  Note:  15  L.B.A.(N.B.)  300. 
And  note.  19.  Note:  35  L.R.A.(N.S.)  903. 

i^ote:    36  L.R.A.(N.S.)    902. 
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fiied^  he  is  act  ttrtiiled  to  tack  labor  performed  uiider  a  subsequent 
contract  in  order  to  revive  his  right  to  a  lien  for  the  former  labor.  ^^ 
64.  Effect  of  Adding  New  Items. — ^Wbere  lien  laws  in  effect  pro- 
vide that  the  time  for. asserting  a  lien  for  material  furnished  or  work 
done  shall  be  computed  from  the  date  of  the  last  item  of  material 
furnished,  or  from  the  last  work  performed,  subject  to  some  exceptions 
hereafter  noted,  the  rule  very  generally  prevails  that  such  time  begins 
to  run  from  the  completion  of  the  contract,  and  new  items  thereafter 
added  to  the  account  will  not  extend  the  time  in  which  to  claim  a  lien, 
or  revive  a  lien  already  expired.^  Voluntarily  furnishing  an  article 
or  performing  a  service  for  which  no  compensation  is  expected  or 
could  be  demanded  will  not  operate  to  extend  the  time  for  claiming 
a  lien,  or  to  revive  an  expired  lien,  although  the  items  furnished  or 
services  perfcHrmed  were  with  reference  to  the  same  property  as  that 
in  respect  of  which  the  right  of  lien  is  claimed.-  And  ordinarily, 
furnishing  an  article  or  performing  a  service  trivial  in  character  is 
not  sufficient  to  extend  the  time  where  the  article  is  furnished  or  the 
service  perfonned  after  having  substantially  completed  the  contract, 
and  the  article  is  not  expressly  required  by  the  terms  thereof,'  though 
it  has  beeh  held  that  the  mere  fact  that  the  last  item  of  material  was 
furnished  a  considerable  time  after  the  other  items,  and  that  it  is 
trivial  in  amount,  does  not  preclude  the  lienor  from  computing  the 
time  from  the  date  of  such  item,  where  the  time  had  not  then  expired 
to  claim  a  lien  for  the  other  items.  Where  a  service  is  performed  or 
material  furnished  at  the  request  of  the  owner,  it  will  extend  the  time 
for  claiming  a  lien  or  will  revive  an  expired  lien  as  to  a  contract  there- 
tofore substantially  completed.  And  where  material  is  furnished  by 
a  subcontractor  in  compliance  with  the  demands  of  the  owner  and  the 
original  contractor,  in  order  to  complete  the  contract  according  to 
the  specifications,  the  subcontractor  furnishing  the  same  is  entitled 
to  compute  the  time  from  that  date,  since  both  the  owner  and  the 
original  contractor  are  estopped  from  asserting  that  the  contract,  had 
been  completely  performed  prior  thereto.^  If  the  furnishing  of 
material  or  the  performance  of  some  service  is  expressly  required  by 
the  terms  of  the  contract,  the  time  for  claiming  a  lien  will  commence 
to  run  from  the  date  of  furnishing  such  article  or  performance  of 
such  service,  although  the  article  is  furnished  or  the  labor  performed 
some  time  after  the  substantial  performance  of  the  contract,  and  it  is 
trivial  in  character.*  Where  the  items  are  furnished  under  one  con- 
tract, unless  the  delay  ifi  unreasonable,  the  fact  that  a  considerable 

20.  Note:  15  L.R.A.fN.S.)  301.  3.  Badger  Lumber  Co.  v.  Parker, 

1.  Note:   35  L.B.A.(N.S.)    902.  86  Kan.  134,  116  Pac.  242,  35  L.R.A. 

2.  Cole  V.   Clark,  85  Me.  336,  27    (N.S.)  901  and  note. 

Atl.  180,  21  KRJL.  714-  4.  Note:   35  L.R.A.(N.S.)   904. 

Note:  35  L.R.A.(N.S.)  903.  5.  Lneaa  v.  Hustaee^  21  Hawaii  119, 
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time  intervenes  between  the  date  of  the  last  item  and  the  preceding 
items  is  not  of  itself  sufficient  to  preclude  the  lienor  from  computing 
the  time  to  claim  a  lien  from  the  date  of  the  last  item.  And  this  is 
especially  so  where  the  delay  is  at  the  instance  and  requeet  of  the 
owner,  if  the  rights  of  third  persons  do  not  intervene.  B^  one  claim. 
ing  a  right  of  lien  after  having  substantially  completed  his  contract 
cannot  unreasonably  or  purposely  delay  completing  tbe  same  as  to 
some  trifling  matter,  and  thereafter,  by  completing  the  contract  in 
this  respect,  extend  the  time  for  claiming  a  lien  to  the  latter  date.^ 

65.  Effect  of  Remedying  Defects  in  Work  or  Materials. — Generally, 
where  a  contract  is  regarded  as  completed,  subsequently  performing 
some  service  or  furnishing  some  material  to  remedy  a  defect  will  not 
operate  to  extend  the  time  for  claiming  a  lien,  or  to  revive  a  lien  then 
expired.'  But  where  the  owner  insists  that  the  building  is  not  com- 
plete, and  he  will  not  accept  it  owing  to  some  imperfections,  it  has 
been  held  that  he  is  estopped  to  deny  that  the  building  was  completed 
prior  to  the  date  of  correcting  such  imperfections,^  and  in  such  a  case 
it  is  immaterial  that  the  last  work  was  simply  to  correct  the  contractors 
mistake,  or  to  remedy  a  defect  caused  by  his  negligence,  and  that  he 
neither  made  nor  was  entitled  to  make  any  charge  thetefor.* 

66.  Extras  and  Repairs  as  Affecting  Time  to  File* — ^Where,  by 
reason  of  changes  in  the  plans,  extras  are  furnished  or  additions  made 
after  the  contract  was  substantially  oompleted,  the  time  for  claiming 
a  lien  will  be  computed  from  such  date,  where  that  constitutes  the 
last  item,^^  but  after  a  building  h^  been  completed  or  accepted  as 
completed,  the  renewal  or  repair  of  a  subsequently  discovered  defect 
will  not  extend  the  time  for  claiming  a  lien  otherwise  expired.^*  Nor 
will  subsequent  small  changes  and  slight  repairs  made  necessary  by 
exposure,  after  substantially  completing  the  contract.*' 

What  ClaiTTi  or  Statement  Should  Contain 

67.  In  General. — The  statutes  in  the  different  jurisdictions  vary 
as  to  what  a  mechanic's  lien  notice  must  contain.    In  a  genered  way 

Ann.  Cas.  19150  1186;  MilHken  Bros.  9.  Conlee  v.   Clark,   14  Ind.   App. 

V.  New  York,  201  N.  Y.  65,  94  N.  E.  205,  42  N.  E.  762,  56  A.  S.  R.  298 ; 

196,  Ann.  Cas.  1912A  905.  Nancolas  v.  Hitaffer,  136  la.  341,  112 

Note:  35  L.R.A.(N.S.)  905.  N.  W.  382,  12  L.R.A.(N.S.)  864. 

6.  Note:  35  L.R.A.(N.S.)  906.  Note:  35  LJl.A.(N.S.)  907. 

7..  Harrison    v.    Women's    Homeo-  10.  Salt  Luke  Lithographing  Co.  v. 

pathic  Ass'n,  134  Pa,  St.  558,  19  Atl.  Ibex  Mine,  etc.,  Co.,  15  Utah  440,  49 

804,  19  A.  S.  R.  714;  Voiphtman  v.  Pae.  768,  62  A.  S.  R.  944. 

Southern  R.  Co.,  123  Tenn.  452,  131  Notes:  35  L.R.A.(N.S.)   908;  Ann. 

S.  W.  982,  Ann.  Cas.  ldl2C  211  and  Cas.  1912C  217. 

note.  11.  Notes:  12  L.R.A.(N.S.)  864;  85 

Notes:    12    L.R.A.(N.S.)    864;    35  L:R.A.(N.S.)  909. 

L.R.A.{N.S.)  907.  12.  Note:  35  LJIJL(N.S.)  909, 

.  8.  Note:   35  L.R.A.{N.S.>   907.  . 
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it  may  bo  said  tl^at  such  a  notice  is  sufiident  if  it  describes  the  premises 
and  states  the  amount  due,  to  whon^,  and  froiu.wbom,  and  for  what 
it  is  due,**  but  one  or  more  of  these  matters  are  omitted  by  some 
statutes.**  The  statutory  requirements,,  whatever  they  may  be,  pi^ust 
be  substantially  complied  with  in  order  to  perfect  the  lien.**  The 
affidavit  required  to  verify  it  may  be  considered  with  the  claim  itself 
in  ascertaining  the  sufficiency  of  the  latter.** 

68.  Name  of  Owner  of  Premises  or  Interest. — In  many  of  the  states 
the  statutes  require  that  the  notice  shall  give  the  name  of  the  owner 
or  reputed  owner  of  the  premises  upon  which  the  lien  is  claimed,  or 
the  name  of  the  party  against  whose  interest  the  lien  is  claimed.*' 
Strict  compliance  with  such  a  provision  is  required  by  some  courts, 
and  a  statement  that  the  property  upon  which  the  labor  was  per- 
formed or  materials  furnished  "was  the  property  of  the  defendant" 
has  been  considered  insufficient  as  an  allegation  of  ownership.**  But 
under  a  statute  which  requires  the  name  of  the  owner,  if  known,  to 
be  stated,  it  is  sufficient  if  the  claimant,  not  knowing  the  name  of  the 
owner,  sets  forth  that  the  land  is  owned,  to  the  best  of  his  knowledge 
and  belief,  by  a  certain  named  person.**  When  the  statute  requires 
that  the  notice  shall  give  the  name  of  the  owner  or  reputed  owner  of 
the  premises  upon  which  the  lien  is  claimed,  it  seems  that  it  is 
sufficient  if  the  name  of  the  owner  of  the  property  appear  in  the 
caption,**  but  if  the  statute  requireJs  the  notice  to  state  ttie  name  of 
the  person  against  whose  interest  a  lien  is  claimed,  the  mere  naming 
of  the  owner  in  the  caption  has  been  held  insufficient.^  When  the 
title  to  the  house  and  the  title  to  the  land  are  in  different  persons, 
and  the  notice  specifies  the  natne  of  the  owner  of  the  building,  biit 
not  the  landowner^  the  lien  will  attach  to  the  building  but  not  to  the 

13.  Gohnm  v.  Stephens,  137  Ind.  lisfm,  138  Mo.  50,  40  S.  W.  118,  60 

683»  36  N.  £.  132,  45  A.  S.  R.  218;  A.  S.  R.  544.    And  se^  infra,  par.  72. 

Lyon  V.  Logan,  68  T«r.  521,  5  S.  W.  17.  Fidelity      Storage      Corp.      y. 

72,  2  A.  8.  B.  511.  Tjmss^d  Coperete  Steel  Co.,  36  App. 

Notes:  52  A.  S.  R.  78;  67  A.  S.  R.  Ca«.  (D.  C.)  1,  20  Ann,  Cas.  1157; 

633;  60  A.  S.  R.  S37;  68  A^  S.  R.  Mivelaa  t.  Jobnaon,  124  Ky.  261,  98 

521;  70  A.  S.  R.  787.  S,  W.  1020,  124  A.  S,  R.  398,  14 

.  14«  Brennan  v.  Swasey,  16  CitL  140,  Ann.  Cas.  688  and  note;  White  Lake 

76  Am.  Dec.  507;  H.  C.  Behtens  Lum-  Lumber  Co.  v.  Rusdell,  22  Neb.  126, 

ber  Co.  V.  Lager,  26  S.  D.  160,  328  34  N.  W.  104,  3  A.  8.  R.  262. 

K  W.  608,  Ann.  Oaa.  1913A  1128.  .18.  Steel  v-  Ai^jentine  Min.  Co.,  4 

Notes:*45  A.  8.  R.  792;  60  A.  S-RdOaho  505,  42  Pae.  685,  95  A.  8.  R, 

549.                                                 .  144. 

15.  Fiddity  .  Steiragpe     Corp.      v.  19.  McPhee  v.  Litchfield,  145  Mass. 
Trussed  Concrete  Steel  Co.,  36  App.  565,  14  N.  B.  923,  1  A.  S.  R.  482. 
Cas.   (D.  C.)  1,-20  Ann.  Cas.  1157;  20.  Note:  20  Ann.  Cas*  1162. 
Beeker  v.  Hopper,  22  Wyo.  237,  138  1.  Fidelity  Storage  Corp.  v.  Trussed 
Pac.  179,  Ann.  Casw  1916D  1041.  Concrete  Steel  Co.,  35  App,  OaSe  (D. 

Note:  45  A*  8.  R.  223.  C.)  1,  20  Ann,  Cas.  1157. 

16.  Mitchell  Planing-Mill  Co.  v.  Al- 
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land.*  The  purchaser  of  property  after  work  has  began  on  a  building 
should  be  named  as  the  owner  in  a  claim  for  a  lien  subsequently 
filed.* 

69.  Description  of  Property. — One  of  the  most  important  require- 
ments of  the  statutes  governing  the  creation  of  mechanics*  liens  is 
that  the  notice  or  claim  of  lien  shall  contain  a  description  of  the 
property  sought  to  be  charged,  sufficient  for  identification.*  Without 
such  description  the  notice  would  in  some  instances  be  of  no  value 
to  the  owner,  and  could  rarely  be  of  any  use  to  creditors,  purchasers, 
or  other  lien  claimants  dealing  with  the  land.*  It  is,  however,  gen- 
erally held  sufficient  if  the  notice  gr  claim  points  out  the  building  or 
.  improvement  with  reasonable  certaiiity,*  that  is,  if  there  is  enough  in 
the  description  of  the  locality  and  peculiaxities  of  the  building  or 
improvement  to  point  it  out,'  and  to  enable  a  person  familiar  with 
the  locality  to  identify  the  premises  as  the  only  property  correspond- 
ing with  such  description.®  When  the  lien  describes  the  lot  with 
particularity  it  is  sufficient,*  though  the  statement  does  not,  in  express 
terms,  claim  a  lien  upon  the  building  or  improvement.^*  A  descrip- 
tion has  been  deemed  insufficient,  however,  when  the  notice  described 
a  certain  lot  but  the  building  also  occupied  a  portion  of  another  lot, 
although  the  premises  were  also  described  by  a  certain  name  and  as 
being  located  at  a  certain  corner.^^  Nor  is  the  mere  mention  of  part 
of  the  property  in  the  caption  of  the  bill  of  particulars  appended  to 
the  claim  a  sufficient  inclusion  of  such  part  in  the  claim.^' 

2.  Note:  9  A.  S.  R.  538.  39,  SO  Am.  Dec.  694;  Linden  Steel  Co. 

S.  Derrickson  v.  Edwards,  29  N.  J.  v.  Imperial  Refining  Co.,  138  Pa*  St, 

L.  468,  80  Am.  Dec.  220.  10,  20  Atl.  867,  869,  9  L.R.A,  863. 

4.  Fernandez  v.  Burleson,  110  Cal.  8.  Hughes  v.  Torgerson,  96  Ala.  346, 
164,  42  Pac.  566,  52  A.  S.  R.  75  and  11  So.  209,  38  A.  S.  R.  106, 16  L.R.A. 
note;  lindley  v.  Cross^  31  Ind.  106,  600;  Maynard  v.  East,  13  Ind.  App. 
93  Am.  Dec.  610.  432,  41  N.  B.  889,  66  A.  S.  R.  288; 

Notes:  55  A.  8.  R.  240;  60  A.  8.  Guion  v.  Rvckman,  77  Neb.  833,  110 

R.  548 ;  68  A.  S.  R.  521 ;  70  A.  S.  R.  N.  W.  759, 124  A.  S.  R.  S77  and  note. 

135;  124  A.  S.  R.  882;  11  L.R.A.  741.  Notes:  45  A.  S,  R.  223;  52  A.  S.R. 

5.  Fernandez  v.  Burleson,  110  Cal.  78;  80  A.  S.  R.  499. 

164,  42  Pac.  566,  62  A.  S.  R.  75.  9.  White  Lake  Lumber  Co.  v.  Rus-^ 

6.  Mivrfaz  V.  Johnson,  124  Ky.  251,  sell,  22  Neb.  126,  34  N.  W.  104,  3  A 
98  S.  W.  1020,  124  A.  S.  R.  398  and    S.  R.  262. 

n6te,    14    Ann.    Cas.    688;    Shaw    v.  10.  Johnson  v.  Salter,  70  Minn.  146, 

Barnes,  6  Pa.  St.  18,  47  Am.  Dec.  72  N.  W»  974,  68  A.  S.  R.  616. 

399;  KnabVs   Appeal,  10  Pa,  St.  186,  11.  Whittier  v.    Stetson,   etc.,  Mill 

51  Am.  Dec.  472;  Odd  Fellows'  Hall  v.  Co.,  6  Wash.  190,  33  Pac.  893,  36  A. 

Masser,  24  Pa.  St.  507,  64  Am.  Dec.  S.  R.  149  and  note. 

675 ;  Big  Horn  Lumber  Co.  v.  Davis,  Note :  52  A.  S.  R.  78. 

14  Wyo.  455,  84  Pac.  900,  85  Pac.  12.  Bevan  v.  Thaekaia,  143  Pa.  St 

1048,  7  Ann.  Cas.  940.  182,  22  Atl.  873,  24  A.  S.  R.  529. 

Note:  38  A.  S.  R.  108.  Note:  29  A.  S.  R.  23L 

7.  Kennedy   v.   House,  41  Pa.    St. 
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70.  Allegations  as  to  Work  and  Materials,— In  some  jurisdictions 
the  statute  requires  that  the  statement  give  the  name  of  the  contractor 
or  other  person  for  whom  the  claimant  performed  the  labor  or  to 
whom  he  furnished  the  material/*  and  under  some  statutes  it  must 
also  appear  by  the  notice  filed  that  the  work  or  material  was  furnished 
pursuant  to  a  contract  made  with  the  owner  or  his  agent  or  with  the 
person  against  whose  interest  the  lien  is  claimed.^*  In  such  case 
there  should  be  enough  of  the  contract  set  out  so  that  the  price,  tenns, 
and  conditions  of  the  contract  may  be  known  as  affecting  the  rights 
of  subcontractors  and  others  interested.**  The  fact  that  a  contract 
is  oral  does  not  relieve  the  claimant  from  complying  with  such  a 
statutory  requirement.**  Where,  as  is  sometimes  the  ca^,  it  is 
required  that  the  nature  of  the  work  or  materials  shall  be  set  fbrth 
with  such  a  specification  of  the  building  as  will  exclude  vrotk  done 
or  materials  supplied  for  anything  else,*'  it  has  been  held  sufficient 
if  the  notice  shows  upon  its  face  in  plain  language,  airf  by  apt  and 
sufficient  words,  that  it  is  for  work  or  materials  furnished  in  a  certain 
building  or  improvement,**  though  it  does  not  use  the  particular 
statutory  phrases.**  When  in  order  to  be  entitled  to  a  lien  for  fur- 
nishing material,  such  material  must  have  been  actually  used  in  the 
building  or  impro\'ement,  the  notice  must  state  that  it  was  so  used.^* 
The  time  of  commencing  the  building  or  improvement,  and  conse- 
quent attaching  of  the  lien,  need  not  be  specified,^  nor  need  the 
notice  disclose  the  dates  of  the  performance  of  labor  or  furnishing 
material^  unless  required  by  statute,'  where  it  appears  that  sudi  per- 
formance or  furnishing  was  within  the  time  required  by  law  to  entitle 
the  claimant  to  a  lien.  It  is  sufficient  then  to  show  when  the  last 
labor  was  done  or  the  last  material  furnished.*   If  an  itemized  account 

15.  Springer  Land  Ass'n  v.  Ford,  18.  Shaw  ▼.  Barae8,.5  Pa.  St.  18, 
168  U.  S.  513,  18  S.  Ct.  170,  42  U.  S.  47  Am.  Dec.  399 ;  Wharton  v.  Real 
(L.  ed.)  562;  Madera  Flume,  etc.,  Co.  Estate  Inv.  Co.,  180  Pa.  St.  168,  36 
V.  KendaU,  120  Cal.  182,  52  Pae.  304,  Atl.  725,  57  A,  S.  R.  629;  Morrison 
66  A.  S.  R.  177  and  note ;  Getty  t.  v.  Wiliard,  17  Utah  306,  63  Pic.  832, 
Ames,  30  Ore.  573,  48  Pbc.  356,  60  70  A.  S.  R.  784. 

A.  S.  R.  835;  Knabb's  Appeal,  10  Pa.  19.  Wharton  v.  Real  Estate  Inv.  Co», 

St.  186,  51  Am.  Dee.  472.  180  Pa.  St.  168,  36  AtL  725,  57  A. 

Note:  80  A.  B.  R.  723.  S.  R.  629. 

14.  Cobuni   V.   Stephens,   137  Ind.  Notes:  60  A.  S.  B.  548;  61  A.  S. 

683,  36  N.  £.  l32,  45  A.  S.  R.  218 ;  R;  158. 

Spears  t.   Lawrenoe,  10   Wash.   368,  20.  Morrison   v.   Wiliard,  17  Utah 

38  Pac.  1049,  45  A.  S.  R.  789.  306,  53  Pac  832,  70  A.  S*  E.  784.    See 

Note :  57  A.  S.  R.  '633*  snpra,  par.  60,  5L 

18.  Morrison   v.   Wiliard,   17  Utah  1.  Gordon  v.  Torrey,  15  N.  J.  Eq. 

806,  53  Pac.  832,  70  A.  S.  R.  784.  112,  82  Am.  Dec.  273. 

16.  MadcFa  Flume,  etc.^  Co.  v.  Een^  2.  Jefferson  v.  Bryant,  161  N.  C. 
dall,  120  Cal.  182,  52  Pao.  304,  65  A.  404,  77  S.  E.  841,  Ann.  Cas.  1915A 
S    R   177  58 

17.'  Bevan  v.  Thackara,  143  Pa.  St.  3.  Mitchell  Planing-MiU  Co.  v.  Al- 
182,  22  Atl.  873,  24  A.  S.  R.  529.         lison,  138  Mo.  50,  40;.S.  W.  118,  60 
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contains  but  one  date,  it  will  be  presumed  that  all  ihe  materials  were 

furnished  on  such  date,  unless  the  contrary  appears.* 

71.  Amount  Due. — ^A  true  account  is  required  whether  filed  by 
the  contractor,  a  subcontractor  or  a  materialman,*  and  it  should  be 
such  a  statement  of  the  claim  as  fairly  apprises  the  landowner  and 
the  public  of  the  amount  of  the  demand  asserted  as  a  lien.  It  may  be 
all  on  one  side  or  a  mutual  account.*  The  price  agreed  upon  for  labor 
or  materials  between  a  subcontractor  and  the  contractor  is,  prima  facie, 
the  reasonable  value,^  and  if  a  contract  is  entered  into  for  a  specific 
sum  for  labor  or  material,  and  is  complete  within  itself,  a  detailed 
statement  of  the  account  is  unnecessary.®  A  certificate  for  work  done 
on  sevexal  buildings  under  an  entire  contract  need  not  specify  the 
amount  of  work  done,  and  remaining  unpaid,  upon  each  building 
separately.* 

72.  Veriflcation. — ^A  lien  notice  is  generally  required  to  be  duly 
verified,^^  and  if  so,  there  is  no  lien  iu  the  absence  of  an  affidavit  *^ 
made  in  the  form  and  with  the  fulness  required  by  the  statute,^'  and 
attested  by  the  officer's  seal  within  the  statutory  time  for  filing  the 
lien.^'  Such  afiidavit  may  be  taken  before  any  ofiioer  authorized 
to  administer  oaths,^*  unless  he  is  disqualified  for  some  reason  to  act 
in  the  particular  case,  as  where  the  notary  public  is  a  copartner  with 
the  affiant  and  the  matter  is  one  in  which  the  firm  is  interested.^* 

A.  S.  R.  544;  Chapman  v.  Brewer,  43  10.  Meyer  v.  Berlandi,  39  Minn.  438^ 
Neb.  890,  62  N.  W.  320,  47  A.  S.  R.  40  N.  W.  513,  12  A.  S.  R.  663,  1 
779.  L.R.A.    777;    Becker   v.   Hopper,    22 

4.  Knabb's  Appeal,  10  Pa.  St.  186,  Wyo.  237,  138  Pac.  179,  Ann.  Cas. 
51  Am.  Dec.  472.  1916D  1041. 

6.  Mitchell  Planing-Mill  Co.  v,  Al-  11.  Western  Plumbings  Co.  v.  Fried, 
iison,  138  Mo.  50,  40  S.  W.  lia,  60  33  Mont.  7,  81  Pac.  394,  U4  A.  S.  R. 
A.  S.  R.  544.  799. 

6.  Springer  Land  Aas'n  y.  Ford,  12.  Orr,  etc..  Hardware  Co.  v.  Need- 
168  U.  S.  513,  18  S.  Ct.  170,  42  U.  S.  ham  Co.,  169  IU.  100,  48  N.  E.  444, 
(L.  ed.)  562;  MitcheU  Planing-MiU  61  A.  S.  R.  151;  Western  Plumbing 
Co.  V.  Allison,  138  Mo.  50,  40  S.  W.  Co.  v.  Fried,  33  Mont.  7,  81  Pac.  394, 
118,  60  A.  S.  R.  544;  Bamnhoff  v.  114  A.  S.  R.  799  and  note;  HiU  ▼. 
St.  Louis,  etc.,  R.  Co.,  171  Mo.  120,  AUiance  Bldg.  Co.,  6  S.  D.  160,  60 
71  S.  W.  156,  94  A.  S.  R.  770.  N.  W.  752,  55  A.  S.  R.  810. 

7.  Mitchell  Plftning-MiU  Co.  v.  Al-       Note:  61  A.  S.  R.  153. 

lison,  138  Mo.  50,  40  S.  W.  118,  60  13.  Colman  v.  Goodnow,,  36  Minn. 
A.  S.  R.  544.  9,  29  N.  W.  338,,  1  A.  S.  R.  632. 

8.  Brennan  v.  Swasey,  16  CaL  140,       Note :  55  A.  S.  R.  833. 

76  Am.  Dec.  507  and  note;  Mitchell  14.  Wood  v.  St  Paul  City  R.  Co., 

Planing-Mill  Co.  v.  Allison,  138  Mo.  42  Minn.  411,  44  N.  W.  308,  7  L.R.A. 

50,  40  S.  W.  118,  60  A.  S.  R.  544;  149  (a  notary  public  in  another  state 

Ouion  ▼.  Ryckman,  77  Neb.  833,  110  may  verify).    Qenerally  as  to  who  may 

N.  W.  759, 124  A.  S.  R.  877.  take  affidavits,  see  A^JTIDavits,  vol.  1, 

Note :  45  A.  S.  R.  792.  p.  763  et  seq. 

9.  Charleston  Bank  v.  Cuttiss,  18  16.  Smalle  v.  Boodinns,  120  Mich. 
Conn.  342,  46  Am.  Dec.  325.  363,  79  N.  W,  567,  77.  A,  S.  R.  602. 
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A'fBlAtiite  proYidiiig  that  tbe  officer  before  'whom  Idie  verification  is 
made  must  not  be  the  al;torney  of  oither  party  applies  only  to  plead- 
mgfi  and  affidavits  which  are  to  be.  filed  in  an  action  or  proceeding 
and  not  to  the  verification  of  the  preliminary  lien  statement.**  It 
may  be  made  by  an  agent  of  the  claimant/'  and,  on  behalf  of  a  cor- 
poration, by  ita  officer  or  duly  authorized  agent.^' 

Effect  upon  Lien  of  Errors  or  Defects  in  Claim 

73.  In  OeMral. — The  primary  purpose  of  the  filing  of  a  claim  or 
statement  for  a  mechanic^  lien  being  to  give  notice,  the  sufficiency 
of  such  claim  in  form  and  substance,  as  against  subsequent  pur- 
chasers and  incumbrancers^  without  actual  notice,  depends  upon  its 
notice-giving  quality,  and  such  parties  may  object  to  deficiencies 
which  fail  to  put  them  on  notice.^*  Although  a  claim  may  contain 
an  error  in  respect  to  a  matter  which  need  not  to  have  been  men- 
tioned, the  lien  is  not  thereby  avoided,  where  it  \$  sufficient  to  put  a 
person  of  ordinary  prudence  on  inquiry.*^  The  statement  in  a  claim 
that  the  commencement  to  furnish  material  or  perform  labor  was  at 
a  certain  time  when  in  fact  it  was  at  an  earlier  date  may  be  shown 
to  be  incorrect,  and  the  lien  be  made  to  relate  to  the  true  date  of 
such  eommencementy*  and  a  variance,  as  to  date  of  performing  the 
last  item  of  work  or  furnishing  the  last  item  of  material,  between 
the  lien  statement  and  the  proof  is  immaterial.*  Nor  is  ah  inaccuracy 
in  the  contractor's  name  material.*  A  defective  description  of  the 
property  in  a  notice  of  lien  has  been  held  sufficient  as  against  an 
owner  who  himself  suggested  the  filing  of  the  notice.* 

74.  Designation  of  Owner. — ^An  incorrect  designation  of  the  owner 
of  the  property  in  a  statement  of  claim  does  not  invalidate  the  lien 
if  the  statute  is  substantially  complied  with,  and  where,  upon  exam- 
ination of  the  entire  lien,  it  can  be  ascertained  with  reasonable  cer- 
tainty who  the  owner  is,  it  will  be.sufficient.*  Nor  will  a  mere  mistake 
in  the  name  of  the  owner  vitiate  the  lien,  especially  when  the  name 
of  the  owner  must  be  given  only  when  known,  and  there  is  no  such 
person  in  the  vicinity  as  the  one  named  in  the  statement,  nor  owning 

16.  Becker  v.  Hopper,  22  Wyo.  237,  La^er,  26  S.  D.  1€0,  128  N.  W.  698, 
138  Pac.  179,  Ann.  Cas.  1916D  1041.  Ann.  Gas.  1913A  1128. 

17.  Vernon  v.  Harper,  79  Ohio  St.  1.  Chapman  v.  Brewer,  43  Neb.  890, 
181,  86  N.  E.  882,  20  L.R.A.(N.S.)  62  N.  W.  320,  47  A.  S.  B.  779. 

44.  2.  Althen  v.  Tarbox,  48  Minn.  18, 

18.  Chapman  v.  Brewer,  43  Neb.  890,   60  N.  W.  1018,  31  A  S.  R.  616. 

62  N.  W.  320,  47  A.  S.  R.  779.  3.  Eherle  v.  Drennan,  40  Okla.  59, 

19.  Knabb's  AppeaL  10  Pa.  St.  186,   136  Pac.  162,  SI  L.R.A.(N.S.)  68. 

51  Am.  Bee  472 ;  H.  C.  Behrens  Lnm-  4.  Smith  v.  Newbaur^  144  Ind.  95, 

ber  Co.  V.  Lager,  26  S.  D.  160.  128  N.  42  N.  E.  40, 1094,  33  L.R.A.  686. 

W.  698,  Ann.  €as.  1913A  1128.  5.  Note:  14  Ann.  Cas.  689, 

20.  H.  C.  Behrens  Lumber  Co.  v. 
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property  therein.*  The  failure  of  the  claimant  to  insert  in  ihe  body 
of  a  statement  the  initial  letter  of  the  middle  name  of  the  owner  is 
not  a  valid  objection  to  the  claim,  at  least  where  it  appears  that  the 
caption  of  the  claim  contains  such  initial  letter.'  In  some  jurisdic- 
tions it  is  expressly  provided  by  statute  that  a  mistake  in  designating 
the  owner  of  the  property  in  the  statement  shall  not  affect  the  validity 
of  the  lien.®  The  word  "failure"  in  a  statute  providing  that  the  failure 
to  state  the  name  of  the  true  owner,  lessee,  general  assignee,  or  person 
in  possession  shall  not  impair  the  validity  of  the  lien  means  an 
unsuccessful  attempt  to  name  or  designate  the  true  owner,  lessee, 
general  assignee,  or  person  in  possession  of  the  premises  against  whose 
interest  a  lien  is  claimed.  It  does  not  mean  that  the  lienor  can  name 
the  lessee  as  the  person  against  whose  interest  he  claims  a  lien,  and 
afterwards  proceed  against  the  lessor  against  whose  interest  he  has  not 
intended  to  file  notice  of  claim.*  • 

75.  Description  of  Property. — ^Under  the  rule  that  the  description 
of  the  property  must  be  sufficient  for  identification,  if  the  description 
is  totally  defective  in  giving  information  to  purchasers  and  others 
searching  for  incumbrances,  it  will  be  set  aside.**  Where  the  descrip- 
tion is  so  uncertain  as  to  afford  no  clue  to  a  more  definite  and  correct 
description,  no  lien  is  acquired.**  It  has  been  held,  however,  that 
the  insufficiency  of  description  of  property  in  one  part  of  a  claim 
is,  however,  cured  by  a  description  in  correct  form  in  a  subsequent 
part  of  such  claim,**  and  if  the  property  is  once  sufficiently  described, 
the  addition  of  a  circumstance  false  or  mistaken  will  not  vitiate  the 
description.*'  An  imperfect  description  of  the  property  may  be  aided 
by  extrinsic  evidence.**  Failure  properly  to  describe  a  portion  of 
the  premises  upon  which  the  lien  is  claimed  does  not  invalidate  the 
lien  as  to  the  portion  correctly  described,**^  and  where  a  claim  embraces 
in  the  description  more  realty  than  is  properly  subject  to  a  mechanic's 
lien,  if  not  done  fraudulently,  the  lien  will  be  sustained  and  the 

6.  Mivelaz  v.  Johnson,  124  Ky.  251,   supra,  par.  69. 

98  S.  W.  1020,  124  A.  S.  R.  398,  14  12.  Whittier.  v.  Stetson,  etc.,  Mill 
Ann.  Cas.  688.  Co.,  6  Wash.  190,  33  Pac.  393,  36  A. 

7.  Knabb's  Appeal,  10  Pa,  St.  186,    S.  R.  149. 

51  Am.  Dec.  472.  Note:  70  A.  S.  R.  135. 

Note:  20  Ann.  Cas.  1162.  13.  Note:  38  A.  S.  R.  108. 

8.  Hughes  V.  Torgerson,  96  Ala.  346,  14.  Cobuna  v,  Stephens,  137  Ind. 
11  So.  209,  38  A.  S.  R.  105,  16  L.R.A.  683,  36  N.  E.  132,  45  A.  S.  R.  218; 
600.  Maynard  v.  East,  13  Ind.  App.  432,  41 

Note:  14  Ann.  Cas.  690.  N.  E.  839,  55  A.  S.  R.  238. 

9.  De  Elvn  v.  Gould,  166  N.  Y.  282,  Notes:  70  A.  S.  R.  787;  76  A.  S.  R. 
50  N.  E.  95,  80  A.  8.  R.  719.  463;  124  A.  S.  R.  882;  11  L.R.A.  74L 

Note:  14  Ann.  Cas.  689.  15.  Mivelaz  v.  Johnson,  124  Ky.  251, 

10.  Note :  80  Am.  Dec.  696.  98  S.  W.  1020,  124  A.  S.  R.  398,  14 

11.  Note:  11  L.R.A.  741.    And  see    Ann.  Cas.  68a 
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proper  amouxit  of  property  segregated  from  that  r ontained  withul  the 
description  of  the  claim.^* 

76.  Intentional  Overstatement  of  Amount  Due. — ^Where  an  over- 
statement of  the  amount  due  and  sought  to  be  recovered  by  virtue  of 
a  mechanic's  Uen  is  made  intentionally  and  with  a  design  to  defraud, 
it  is  very  generally  held  that  the  entire  lien  must  fail.*'  And  even 
in  the  absence  of  a  fraudulent  purpose^  liens  have  been  declared  void 
when  the  claim  was  grossly  and  intentionally  exaggerated,*^  or  where 
it  was  much  greater  than  the  claimant  honestly  behoved  due.**  A 
lien  has  also  been  held  to  be  vitiated  where  the  claim  embraces  more 
materials  than  were  actually  used,  and  this  is  known  by  the  claimant, 
where  credits  are  intentionally  omitted,  or  where  a  claim  of  full  per* 
formance  under  a  contract  which  has  not  in  fact  been  fully  peiv 
formed  is  made  intentionally.*^ 

77.  Excessive  Claim  Inadvertently  Made. — Numerous  authorities 
support  the  doctrine  that  an  overstatement  of  the  amount  due  and 
sought  ta  be  recovered  under  a  mechanic's  lien  does  not,  in .  the 
absence  of  a  dishonest  intention  on  the  part  of  the  claimant,  invalidate 
the  lien,  but  it  will  be  enforced  pro  tanto.*  In  some  cases,  however, 
it  lias  been  said  that  the  doctrine  that  an  honest  or  inadvertent  over- 
statement will  not  vitiate  a  lieu  should  be  applied  only  wheh  the 
error  has  not  operated  to  the  prejudice  of  anyone.*  When  the 
amount  of  a  claim  is  specified,  the  fact  that  the  words  "with  interest'* 
are  added  thereto  does  not  render  the  lien  void,  but  the  words  may  be 
rejected  as  surplusage.'  So  the  mere  fact  that  a  claim  sets  too  high 
a  price  on  the  materials  used  does  not,  in  the  absence  of  actual  intent 
to  defraud,  vitiate  the  claim,*  nor  is  a  lien  invalid  by  the  fact  that 
the  claim  therefor  includes  in  good  faith  items  not  actually  used  in 
the  construction  of  the  structure  which  is  sought  to  be  subjected  ta 

16.  Mivelaz  v.  Johnson,  124  Ky.  251,  19.  Griff  v.  Clark,  156  Mich.  611, 
9H  S.  W,  1020,  124  A.  S.  R.  398  and  119  N.  W.  1076,  130  A.  S.  B.  582, 
note,  14  Ann.  Cas.  688;  White  Lake   29  L,R.A.(N.S.)  305. 

Lumber  Co.  y.  Eusaell,  22  Neb.  126,  34  20.  Note :  Ann.  Cas.  1914D  884. 

N.  W.  104,  3  A.  S.  R.  262;  Berricksonj  1*  Springer  Land  Ass'n  v.  Ford,  168 

V.  Edwards,  29  K  J.  L.  468,  80  Am.  U.   S.  513,  18  S.  Ct.  170,  42  U.  S. 

Dec.  220;  Lyop  v.  Logan,  68  T«k.  521,  (L.  ed.)  562;  Charieston  Baqk  v.  Cur- 

6  S.  W.  72,  2  A.  S.  R.  511  and  note,  tiss,  18  Conn.  342,  46  Am.  Dec.  325; 

Notes:  36  A.  S.  R.  156;  49  A.  S.  Maryland  Brick   Co.  ▼.  Spihnan,  76 

R.  84;  61  A.  S.  R.  153;  74  A.  S.  R.  Md.  337,  25  Atl.  297,  35  A.  S.  R.  431, 

471;  11  L.B.A.  741;  Ann.  Cas.  1914D  17  L.R.A.  599;  Gould  v;  McConnick, 

883.  75  Wash.  61,  134  Pac.  676,  Ann.  Cas. 

17.  Aeschlimann     v.     Presbyterian  1915A  710,  47  L.RJl.(N.S.)  765. 
Hospital,  165  K.  Y.  296,  59  N.  E.  148,  Notes:  29  L.R.A.(N.S.)  306;  Ann. 
80  A.  S.  R.  723.  Cas.  1914D  878. 

Not€!|:  29  L.R.A.(N^.)  317;  Ann.  2.  Note:   29  L.R.A.(N.S.)    307. 

Cas.  1914D  884.  3.  Note :  Ann.  Cas.  1914D  879. 

18.  Notes:  29  L.R.A.,(N.S;)  317;  4.  Notes:  29  L.R.A.(N.S,)  306;  Apn. 
Ann*  Cas.  1914D  884.  Cas.  1914D  880. 
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the  lien.*  Where  h  appears  that  some  of  fhe  materials  included  in 
a  claim  have,  without  the  knowledge  of  the  claimant,  been  used  in 
a  building  other  than  that  which  he  seeks  to  subject  to  his  lien,,  the 
lien  is  not  rendered  nugatory,  in  the  absence  of  bad  faith  on  the  part 
of  the  claimant.*  The  application  of  this  rule  is,  however,  according 
to  some  authorities,  limited  to  the  extent  that  in  the  statement  of  the 
claim  the  various  items  must  be  so  set  forth  that  they  may  be  segre- 
gated, and  the  items  used  in  the  structure  on  which  a  lien  is  sought 
to  be  enforced  must  be  separated  from  the  others.  Failing  in  this 
the  entire  lien  must  fail.'  Where  the  amount  due  under  an  entire 
contract  is  claimed  in  a  lien  notice,  it  will  not,  in  the' absence  of  a 
wilful  or  intentional  falsification,  defeat  the  lien  for  the  amount  found 
actually  due.®  So,  although  decisions  to  the  C(Hitrary  exist,  ft  is 
generally  held  that  the  omission  of  credits  in  a  claim  does  not  avoid 
the  lien,  where  the  omission  is  made  unintentionally  and  without 
intent  to  defraud.* 

78.  Inclusion  of  Nonlienable  Items. — ^A  lien  is  not  rendered  void 
by  the  fact  that  there  are  included  in  the  claim  nonlicnable  as  well 
as  lienable  items,  where  there  is  no  dishonest  attempt  on  the  part  of 
the  claimant  to  obtain  more  than  is  his  due,**  and  where  by  reason 
of  the  method  of  stating  the  claims  the  lienable  and  nonlienable  items 
can  be  segregated.**  Hence,  including  in  the  total  amount  sought 
to  be  recovered  sums  that  are  due  as  well  as  sums  that  are  to  become 
due  does  not  invalidate  the  claim  if  it  correctly  states  the  total  of 
each  item.**  However,  where  a  claim  includes  both  lienable  and 
nonlienable  items,  and  by  reason  of  the  method  of  stating  them  the 
nonlienable  items  cannot  be  segregated  from  the  general  aggregate* 
the  entire  lien  must  fail.** 

5.  Dugan  Cut-Stone  Co.  V.  Gray,  114  Notes:  29  L.R.A.(N.S^)  310;  Ann. 
Mo.  497,  21  S.  W.  864,  35  A.  S.  R.    Cas.  1914D  881. 

767 ;    Title    Guarantee,    etc.,    Co.    v.  10.  Horn  v.  Clark  Hardware  Co.,  54 

Wrenn,  35  Ore.  62,  66  Pac.  271,  76  Colo.   622,  131   Pac.  405,  45   L.B.A, 

A.  S.  R.  454;  West  Side  Lumber,  etc.,  (N.8.)  100;  Nancolas  v.  Hitajffer,  136 

Co.  V.  Herald,  64  Ore.  210,  128  Pac.  la.  341,  112  N.  W.  382,  12  UR.A. 

1006,  Ann.  Cas.  1914D  876  and  note.  (N.S.)   864;  Getty  ▼.  Ames,  30  Ore. 

Note:  29  L.R.A.(N.S.)  312.  573,  48  Pac.  355,  60  A.  8.  R,  835; 

6.  Whittier  v.  Stetson,  etc.,  Mill  Co.,  Title  Guarantee,  etc.,  Co,  v.  Wrenn,  35 
6  Wash.  190,  33  Pac.  393,  36  A.  S.  R.  Ore.  62,  56  Pac.  271,  76  A.  S.  R.  454 
149.  and  note. 

Notes:  29  L.R.A.(N.S.)   312;  Ann.  Note:  Ann.  Cas.  1914D  881. 

Cas.  1914D  880.  11.  Notes:    29    L.RJL.(N.S.)    314; 

And  see  infra,  par.  78.  Ann.  Cas.  1914D  882. 

7.  Note :  Ann.  Cas.  1914D  880.  12.  Note :  Ann.  Cas.  1914D  883. 

8.  Notes:  29  L.R.A.(N.S.)  311;  13.  Peatman  v.  Cepterville  Light, 
Ann.  Cas.  1914D  880.  etc,  Co.,  105  la.  1,  74  N,  W.  689,  67 

9.  Hume  V.  Seattle  Dock  Co.,  68  Ore.  A.  S.  R,  276;  Evans  Marble  Co.  v. 
477,  137  Pac.  752,  50  L.R,A.{N.S.)  International  Trust  Co.,  101  Md.  210, 
153.  60  AtL  667,  109  A.  S.  R.  568,  4  Ann. 
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'Amendment  or  Filing  New  Clcim 

79.  la  GenerRl. — In  the  absence  of  atatotory  authority,  it  is  rcu- 
eraUy  held  that  a  mechanic's  lien  claim  Tequired  to  be  made  And  Bled 
cannot  be  materially  amended  or  reformed,"  nor  can  it  be  r^orroed 
in  equity."    Nor  can  essential  sverments  omitted  from  the  notice 

-be  supplied  by  av«rmenta  in  the  tomplaint  or  by  extrinsic  evidence 
in  an  action  to  foreclose  the  lien.'*  There  are,  however,  decisions 
to  the  effect  that  an  amendment  of  the  description  of  the  property 
may  be  allowed  to  render  it  more  precise,  speiciiis  and  particular." 
As  to  the  right  to  file  a  new  claim  or  statement  the  general  rule  is 
that  where  a  claim  'filed  is  void  or  defective,  it  may  be  disregarded 
and  a  new  claim  filed,  provided  it  is  filed  within  the  statutory  time,'* 
And  when  a  notice  of  lien  must  be  served  on  the  owner  a  certain  time 
prior  to  the  filing  of  the  lien,  if  such  notice  has  not  been  duly  served, 
a  new  claim  may  be  fiJed  within  the  statutory  period,  the  required 
notice  being  given," 

80.  Under  Statute. — In  a  number  of  jurisdictions,  statutes  have 
been  enacted  which  expressly  authoriza  an  amendment  of  the  state- 
ment in  certain  cases  in  a  suit  to  enforce  t!io  lien,  even  though  the 
time  prescribed  for  filing  statements  has  expired, ^^  provided  the  mis- 
statement it  is  desired  to  amend  was  not  (iKule  wilfully  or  fnvudulently. 
But  even  under  such  a  statute  an  amendment  going  to  ihe  jurisdic- 
tion will  not  be  allowed  after  the  time  for  filing  liens  has  expired. 
These  statutes  are  prospective  in  their  operation,  and  do  not  authorize 

Cas.  831;  Getty  v.  Ames,  30  Ore.  573,  58;  Sumption  v.  Roeew,  242  Pa.  St. 

48  Pbc.  365,  60  A.  8.  R.  835  and  note;  348,  80  At).  121,  Adh.  Ctia.  1915B  623. 

HoKheB  V.  LavBic^,  34  Ore.  118,  6S       Notes:  79  Am.  Dee.  429;  60  A.  S.  B. 

Pae.  95,  75  A.  S.  R.  574  and  note;  648;  70  A.  S.  R.  787;  127  A.  S:  R.  818. 

Wharton  v.  Real  Estate  Inv.  Co.,  180       15.  Lindley  v.  Cross,  31  Ind.  106, 

Pa.  St.  168,  36  Atl.  725,  57  A.  S.  R.  99  Am.  Dec.  610. 

029;  Little  Bnw.  Mill  Co.  v.  Baker,  57       16.  Morrison   v.   Willard,   17  UtiJi 

Wash.  311,  106  Pac.  910, 135  A.  S.  R.  306,  53  Pac.  832,  70  A.  S.  R.  784. 

980;   ffiibcrt  Hunt  Co.  v.  Parry,  59       Note;  127  A.  S.  B.  8ia 

Wash.  646,  110  Pac.  541,  Ann.  Cas,       !'■  IJnden  St«l  Go.  v.  Imperial  Re- 

1912B  225.  fining  Co.,  138  Pa.  St  10,  20  AU.  867, 

Notes:  67  A.  8.  R.  633;  60  A.  9.  R.  ^^?' ^J;:?A  ^^v,.  .  „   „ 

549;  67  A.  8.  R.  281 ;  29  L.R.A.(N.S.)  ^^m™"^^^  ^j!*^'  t"j^A 

315;  Ann.  Cas.  1914D  883.  JJ^  ^'^  ^^^'  ^  ^-  ^-  631. 3*  A-  S.  R. 

14.  Fernandez  t.  Borleson,  110  Cal,        >i„,_,  ik  a r"—  inon 

,«    42  P„.  66.    52  A.  8    E    76,       Slliif: iS^"cL°.%. 

Srs.  ?^k  £  a,  I  ?"S  kS:  rt  «T...»^StSr'326^ 

177  and  note;  Lacy  v.  Piatt  Power,  Vreeland  Bide.  Co,  v.  Kmckerbocker 

etc.,  Co.,  157  Mich.  544, 122  N.  W.  112,  Sugar  Refining  Co.,  75  N.  J.  L.  m1, 

133  A.  S.  R.  360  and  note;  Derrickson  68  Atl.  216, 127  A.  S.  R.  812, 15  Ann 

T.  Edwards,  29  N.  J.  L.  468,  80  Am.  Cas.  1083;  Albert:  v.  Moore,  20  Ok!a. 

Dec.  220;  Jeffereon  v,  feyaot,  161  N.  78,  93  Pac  543, 14  LJl^.(N.S,)  103G. 
C.  404,  77  S.  E.  341,  Ann.  Cas.  1915A        Note:  Ann.  Cafi,.1915A  60. 
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the  amendment  of  a  statement  filed  before  thoy  go  into  effect,^  but 
they  are  to  be  liberally  construed  in  favor  of  mechanics  and  material- 
men,  once  a  lien  has  attached.'  If  the  rights  of  a  third  person  such 
as  a  bona  fide  purchaser,  incumbrancer,  or  judgment  creditor  would 
be  injuriously  affected  thereby,  axk  amendment  of  the  statement  will 
not  ordinarily  be  allowed,  even  though  there  might  be  otherwise, 
under  statute,  a  right  to  amend.* 

V.  Operation  and  Effkct  of  Ltev 

Amount  <md  Extent  of  Lien 

81.  Amount  Secured. — ^In  some  states,  statutes  give  direct  liens 
to  subcontractors  to  secure  payment  for  labor  or  materials.  Under 
such  statutes  the  lien  is  not  limited  to  the  amount  fixed  by  the  con- 
tract of  the  owner  with  the  original  contractor,  and  if  filed  within  the 
time  prescribed  it  is  not  defeated  by  the  facts  that  the  owner  had 
paid  the  original  contractor  the  full  amount  of  the  contract  price,  and 
that  the  contractor  had  paid  out  the  whole  sum  to  discharge  other 
valid  claims.*  And  under  this  rule,  a  provision  for  payment  to  a 
contractor  in  instalments  is  not  binding  on  subcontractors  so  as  to 
affect  their  rights  to  a  lien.*^  Under  other  statutes,  the  amount  for 
which  liens  may  be  filed  is  limited  to  the  amount  stipulated  to  be 
paid  in  the  contract  between  the  owner  and  the  original  contractor,* 
while  still  another  class  of  statutes  limits  the  lien  to  the  amount  due 
to  the  contractor  at  the  time  of  service  of  notice  to  the  owner  or  to 
such  amount  as  may  afterwards  become  due."  Under  some  statutes 
it  is  made  a  condition  to  substituting  lien  claimants  to  the  right  of 
the  original  contractors,  and  limiting  the  liens  to  the  amount  of  the 
original  contract,  that  such  contract  must  be  filed  and  recorded,  and 
.when  the  contract  has  been  duly  recorded  the  value  of  the  contract 

1.  Note:  Ann.  Cas.  1915A  61.  5.  Central  Trnst  Co.  v*  Richmond, 

2.  Alberti  v.  Moore,  20  Okla.  78,  93   etc.,  R.  Co.,  68  Fed.  90j  31  U.  S.  App. 
Pac.  543,  14  L.R.A.(N.S.)  1036.  675,  15  C.  C,  A.  273,  41  L.R.A.  458. 

Note:  Ann.  Cas.  1915A  61.  6.  Sternberg  v.  Ft.  Smith  Refri^- 

S.  Note:  Ann.  Cas.  1915A  61.  erator  Works,  87  Ark.  56,  112  S.  W. 

4.  Steltz'V.  Armory  Co.,  15  Idaho  174,   20   L.R.A.(N.S.)    89   and   note; 

551,  99  Pac.  98,  20  L.R.A.(N.S.)  872;  Hathome  v.  Panama  Park  Co.,  44  Fla. 

Bo  wen  v.  Phinuey,  162  Mass.  593,  39  194,  32  So.  812,  103  A.  S.  R.  138; 

N.  E.  283,  49  A.  S.  R.  391;  Henry,  West  v.  Pmkston,  44  Utah  123,  138 

etc.,  Co.  V.  Evans,  97  Mo.  47, 10  S.  W.  Pac.  1152,  Ann.  Cas.  1916D  1065. 

868,  3  L.R.A.  332;  Merrigan  v.  Ene-  Note:  13  L.R:A.  702. 

lish,  9  Mont.  113,  22  Pac.  454,  5  L.R.A.  7.  Prince  v.  Neal-Millard  Co.,  124 

837;  Baldridge  v.  Morgan,  15  N.  M.  Ga.  884,  53  S.  E.  761,  4  Ann.  Cas. 

249,  106  Pac.  342,  Ann.  Cas.  1912C  615 ;  Henry,  etc.,  Co.  v.  Evans,  97  Mo. 

337.  47,  10  S.  W.  868,  3  L.R.A.  332. 

Note:  7  L.R.A.  711.  Note:  13  L.R.A.  703. 

And  see  supra,  par.  2; 
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price  is  the  measurie  6(  the  owner's  liability,®  And  when  limited  to 
the  contract  price  of  the  building  «  improveiment,  which  is  insuffi- 
cient to  cover  several  liens  filed,  the  building  is  liable  to  the  holder  of 
each  lien  for  only  a  proportionate  amount.*  It  has  been  said  that  the 
amount  that  may  be  recovered  under  sueh  a  lien  is  measured  by  the 
amount  found  to  be  due  on  the  claimant's  contract  with  the  original 
contractor,^*  but  the  general  rule  seems  to  be  that  a  subcontractor 
cannot  assert  a  lien  against  the  property  for  a  greater  amount  than 
the  reasonable  market  value  of  the  labor  or  materials  he  furnished 
towards  the  erection  of  the  building  or  improvement.^*  Though  the 
original  contract  may  provide  for  the  payment  in  securities  instead 
of  money,  a  subcontractor  is  entitled  to  payment  in  money  unless 
the  owner  makes  a  proper  tender  of  the  securities  which  were  agreed 
to  be  taken  in  payment,**  On  foreclosure  of  a  lien,  interest  should 
be  allowed  on  a  claim  from  the  date  of  filing  the  notice  of  lien,** 
unless  the  statement  of  claim  shows  when  the  claimant  was  entitled 
to  his  money,  and  makes  claim  for  inte;-est  from  that  time.** 

82.  Time  of  Commencement  of  Lien. — The  question  of  the  time  of 
the  accrual  or  commencement  of  a  mechanic's  lien  is  one  particularly 
dependent  on  the  language  of  the  statutes,  and  consequently  the  time 
may  shift  in  the  same  jurisdiction  by  changes  made  in  the  statutorj^ 
provisions.  In  some  states  the  right  to  a  lien  attaches  at  the  date 
of  the  contract  for  the  improvement,**^  while  in  others  it  attaches  at 
the  commencement  of  worV  on  the  improvement,**  or  at  the  time 

8.  Stimson  Mill  Co.  v.  Braun,  136  14.  Pittalmrgh  Plate  Glass  Co.  v. 
Cal.  122,  68  Pac.  481,  89  A.  S.  R.  116,  Leary,  25  S.  B.  256,  126  N.  W.  271, 
67  L.R.A.  726;  Butler  v.  N^  Clmng,  Ann.  Oa*.  1912B  028,  31  L.R.A.(N.S.) 
160  Cal.  435,  117  Pae.  512,  Ann.  Caa^  746 ;  Bailey  v.  Hull,  11  Wia.  289,  78 
1913A  940 ;  Campbell  v.  Coon,  149  R  Am.  Dec.  700. 

Y.  556,  44  N.  E.  300,  38  L.R.A.  410.       15.  Boyer  v.  Keller,  258  111.  106, 101 

9.  Central  Lumber  Co.  v.  Braddock    N.  B.  237,  Ann.  Cas.  1916B  628. 
Land,  etc.,  Co.,  84  Ark.  560, 105  S.  W.       Note:  Ann.  Cas.  1916B  616. 

583,  13  Ann.  Cas.  11 ;  Pratt  v.  Nak-  16.  Monroe  v.  West,  12  la,  119,  79 
dimen,  99  Ark.  293,  138  S.  W.  974,  Am.  Dee.  624 ;  Farmers'  Bank  v.  Wins- 
Ann.  Cas.  1913A  872.  low,  3  Minn.  86,  74  Am.  Dec.   740; 

10.  Steltz  V.  ArmorV  Co.,  15  Idaho  Glass  v.  Preebur^,  60  Minn.  386,  52 
551,  99  Pac.  98,  20  L.R.A.  (N.S.)  872.  N.  W.  900, 16  L.R.A.  335;  Williams  v. 

11.  Prince  v.  Neal-Millard  Co.,  124  Chicago,  etc.,  R.  Co.,  112  Mo.  463,  20 
Ga.  884,  58  S.  E.  761,  4  Ann.  Gas.  S.  W.  631,  34  A.  S.  R.  403;  Gordon 
615 ;  Henry,  etc.,  Co.  v.  Evans,  97  Mo.  v.  Torrey,  15.  N.  J.  Eq.  112,  82  Am. 
47, 10  S.  W.  868,  3  L.R.A.  332;  Crowe  Dec.  273;  Bates  Mach.  Co.  v.  Trenton, 
T.  Adkinson  Const.  Co.,  67  Wash.  420,  etc.,  R.  Co.,  70  N.  J.  L.  684,  58  Atl. 
121  Pac.  841,  Ann.  Cas.  1913D  273.  935,  103  A.  S*  R.  811;  McAdams  v. 

12.  Farmers  Loan,  etc.,  Co.  v.  Can-  Piedmont  Trust  Co.,  167  N.  C.  494, 
ada,  etc.,  R.  Co.,  127  Ind.  250,  26  N.  63  S.  E.  623,  Ann.  Cas.  1916B  669; 
E.  784, 11  L.R.A.  740.  H.  G.  Behrens  Lumber  Co.  v.  Lager, 

13.  Forbes  v.  Willamette  Falfe  Bleo-  26  S.  D.  160,  128  N.  W.  698,  Ann. 
trie  Co.,  19  Ore.  61,  23  Pac.  670,  20  Gas.  1913 A  1128;  Oriental  Hoiel  Co. 
A.  S.  R.  793.  V.  Griffiths,  88  Tex.  574,  33  S.  W.  652, 
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• 

when  labor  is  begun  and  the  first  materials  asre  furnished.^'  Until 
^he  lien  is  fixed  by  filing  or  giving  the  notice,  there  is  merely  a  right 
to  a  lien  attached,  or  as  it  is  sometimes  said  the  lien  remains  inchoate, 
but  when  the  notice  of  lien  is  filed  or  given  as  required  by  the  statute, 
the  lien  as  a  whole  relates  back  to  and  dates  from  the  time  the  right 
accrued  under  the  statute  as  above  stated.^^  When  the  right  to  a 
lien  has  attached  it  is  not  afiFected  by  interruption  of  work  for  a  short 
period  and  its  subsequent  resumption  without  a  change  of  its  original 
character. ^^  And  though  a  change  in  the  plan  of  a  building,  or  some 
part  thereof,  is  made  while  ut  is  in  process  of  construction,  a  lien 
attaches  as  of  the  time  recognized  by  statute,  for  the  original  work, 
but  for  additions,  enlargements,  or  alterations,  made  after  a  building 
is  finished,  liens  attach  only  from  the  commencement  of  such  ad- 
ditions, enlargements,  or  alterations.*®  In  a  few  jurisdictions  a 
mechanic's  lien  does  not  attach  until  it  is  actually  filed  or  served.^ 

53  A.  S.  R.  790  and  note,  30  L,R.A.  etc.,  Co.  v.  Howland,  111  N.  C.  615, 

765;  Bees  v.  Ludington,  13  Wis.  276,  16  S.  E.  867,  20.  L.R.A.  743;  Green 

80  Am.  Dec.  741  and  note;  Vilas  v.  v.  Williams,  92  Tenn.  220,  21  S.  W. 

McDonough  Mfg.  Co.,  91  Wis.  607,  65  520,    19    L.R.A.    478;    TrammeU    v. 

N.  W.  488,  51  A.  S.  R.  925,  30  L.R.A.  Mount,  68  Tex.  210,  4  S.  W.  377,  2 

778;  Fitzgerald  v.  Walsh,  107  Wis.  92,  A.  S.  R.  479;  West  Virginia  BIdg.  Co. 

82  N.  W.  717,  81  A.  S.  R.  824;  Hutch-  y.  Saucer,  45  W.  Va.  483,  31  S.  E. 

ins  V.  Bautch,  123  Wis.  394, 101  N.  W.  965,  72  A.  S.  R.  822;  Thorn  v.  Barrin- 

671,  107  A.  S.  R.  1014.  ger,  73  W.  Va.  618,  81  S.  E.  846, 

Notes:  22  A.  S.  R.  279;  13  L.R.A.  Ann.  Cas.  1916B  625. 

702 ;  Ann.  Cas.  1916B  617.  Notes :  80  Am.  Dec.  745 ;  35  A.  S. 

17.  Van  Stone  v.  Stillwell,  etc.,  Mfg.  R.  553;  42  A.  S.  R.  832;  80  A.  S.  R. 

Co.,  142  U.  S.  128,  12  S.  Ct  181,  35  900;  11  L.R,A.  741. 

U.  S.  (L.  ed.)  961;  Central  Trust  Co.  18.  Fosaett  v.  Rock  Island  Lnmber, 

V.  Richmond,  etc.,  R.  Co.,  68  Fed.  90,  etc.,  Co.,  76  Kan.  428,  92  Pac.  833, 

31  U.  S.  App.  675,  15  C.  C,  A  273,  14  L.R.A.(N.S.)  918;  Burr  v.  Maults- 

41  L.R.A.  468;   Avery  v.   Clark,  87  by,  99  N.  C.  263,  6  S.  E.  108,  6  A. 

Cal.  619,  25  Pac.  919,  22  A.  S.  R.  S.     R.     517;     TrammeU    v.    Mount, 

272  and  note;  Waterbuiy  Lumber,  etc.,  68  Tex.  210,  4  S.  W.  377,  2  A.  S.  R. 

Co.  V.  Asterchinsky,  87  Conn*  316,  87  479;  Thorn  v.  Baninger,  73  W.  Va. 

Atl.  739,  Ann.  Cas.  1916B  613  and  618,  81  S.  E.  846,  Ann.  Cas.  1916B 

note;   Williams  v.   Chapman,  17  111.  625. 

423,  65  Am.  Dec.  669;  Hunter  y.  Blan-  Note:  16  R.Ii.A.  335. 

chard,  18  111.  318,  68  Am.  Dec.  547 ;  19.  Gordon  v.  Torr^,  15  N.  J.  Eq. 

Taylor  v.  Dahn,  6  Ind.  App.  672,  34  112,  82  Am.  Dec.  273  and  note;  Huich- 

N.  1B2.  121,  51  A.  S.  R.  312  and  note;  ins  v.  Bautch,  123  Wis.  394, 101  N.  W. 

Conlee  v.  Clark,  14  Ind.  App.  205,  42  671,  107  A.  S.  R.  1014* 

N.  E.  762,  56  A.  S.  R.  298;  Monroe  20.  Haxtun   Steam   Heater   Co.   ▼. 

V.  West,  12  la.  119,  79  Am.  Dec.  524;  Gordon,  2  N.  D.  246,  50  N.  W.  708, 

Fossett  V.  Rock  Island  Lumber,  etc,  33  A.  8.  R.  776. 

Co.,  76  Kan.   428,  92  Pac.   833,  14  Note:  62  A,  S.  R.  946. 

L.R. A.  (N.S.)  918;  H.F.Cady  Lumber  1.  Spengler  v,   Stiles-Tull   Lumber 

Co.  V.  Miles,  96  Neb.  107,  147  N.  W.  Co.,  94  Miss.  780,  48  So.  966, 19  Amu 

210,  Ann.  Cas.  1916B  632;  Burr  y.  Cas.  426. 

Maultsby,  99  N.  C.  263,  6  S.  E.  108,  Note :  Ann.  Ca?.  191GB  620. 
6  A.  S.  R.  517  and  note;  McNeal  Pipe, 
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A  difference  is  also  to  be  observed  as  to  the  application  of  the  statutes 
to  different  classes  of  liens,  as  when  the  statute  gives  subcontractors 
a  lien  only  after  notice  to  the  owner  of  the  property,  wherieas  con- 
tractors, mechanics  and  materialmen  contracting  directly  with  the 
owner  have  an  actual  lien  until  the  expiration  of  the  statutory  time 
after  die  completion  of  the  work.' 

Property,  Estates  and  Rights  Affected 

83*  In  Genexal.— A  mechanic's  lien  will  be  res^tricted  to  the  propr 
erty  on  which  the.  claimant  has  a  right  to  a  lien  though  he  may 
assert  a  claim  to  a  lien  on  other  property,'  It  h^  been  said  that 
parties  may  contract  to  extend  the  area  of  property  to  be  cov&red  by 
a  lien ;  such  a  stipulation  being  tantamount  to  an  equitable  mortgage.^ 
While  ordinarily  where  work  is  done  or  material  furnished  in  the 
construction  or  repair  of  a  portion  of  a  building,  tiie  lien  extends  to 
the  whole  thereof,  as  restricting  the  lien  would  prejudice  the  owner 
of  the  property  by  separating  it  into  distinct  fragments  in  the  event 
of  a  sale  to  enforce  the  lien,*  yet  when  work  has  been  done  or 
materials  furnished  on  a  distinct  part  of  an  extensive  improvement 
or  works  it  is  generally  considered  that  the  laboier  or  materialman 
may  be  allowed  a  lien  on  the  entire  property  or  on  the  distinct  part,' 
unless  the  several  parts  constitute  distinct  and  independent  works, 
under  which  circumstances  the  lien  will  be  allowed  only  on  the  part 
on  which  the  work  was  done,  or  for  which  the  materials  were  sup- 
plied.' The  fact  thai  property  is  on  or  within  a  public  street  does 
not  prevent  a  mechanic's  lien  from  attaching  in  favor  of  a  contractor 
who  furnished  it,  if  it  is  rightfully  there  under  a  franchise  panted 
by  the  municipal  authorities.'  A  mere  promise  to  advance  the  full 
amount  of  a  mortgage  loan  for  building  purposes  does  not  impress 
a  trust  on  a  part  thereof  retained  by  the  mortgagee  in  favor  of  the 
holders  of  mechanics'  liens^  but  money  withheld  by  a  mortgagee  in 
breach  of  such  promise  is  subject  to  a  constructive  trust  in  favor  of 
persons  who  have  fulnished  labor  and  materials  f6r  the  building^ 
in  reliance  upon  the  mortgagee's  representations  that  the  money  was 
to  be  advanced  to  the  mortgagor.' 

2.  Cahoon  v.  Levy,  6  Cal.  295,  65    66  A.  8.  R.  168  and  note;  Creer  v. 
Am.  Dec.  515.  Cache  Val.  Canal  Co.,  4  Idaho  280,  38 

3.  Lyon  v.  Lo^^n,  68  Tex.  521,  5   Pac.  653,  95  A.  8.  R.  63  and  note. 

S.  W.  72,  2  A.  S.  R.  61L  7.  South  Fork  Canal  Co.  v.  Gordon, 

Note:  36  A.  S.  B.  156.  6  Wall.  561,  18  U.  S.   (L.  ed.)   894. 

4»  Sheffield  Fumare  Co.  ▼.  Withe*  8.  Badger  Lumber   Co.   v.   Marion 

row,  149  U.  S.  674,  13  S.  Ct.  936,  37  Water   Supply,   etc..   Power   Co.,   48 

U.  S.  (L.  ed.)  853.  Kan.  182,  29  Pae.  476^-  30  A.  8.  R. 

6.  Note :  65  A.  S.  R.  167.  301,  15  L.R.A.  652. 

6.  Pacific  Rolling-Mill  Co.  v.  Bear  9.  Anglo-American     Savinp:s;     etc., 

Val.  Irr.  Co.,  120  CaL  94,  S2  Pac  136,  Ass'n  v.  Campbell,  13  App.  Cas.  (D. 
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84.  Land  Generally. — In  the  absence  of  any  specific  etatutory  reg- 
ulation, some  courts  say  that  a  mechanic's  lien  rests  only  on  the 
building,  but  carries  with  it  such  right  to  the  land  on  which  it  stands^ 
and  which  is  appurtenant  to  it,  as  is  necessary  to  enable  the  lienoit 
to  hold,  appropriate,  and  use  the  building  for  all  the  legitimate  pur- 
poses to  which  it  may  be  put.*®  Generally,  however,  a  mechanic's 
lien  is  enforceable  against  the  land  on  which  the  building  or  improve- 
ment stands  and  also  the  land  thereabout,  uaed  witti  it,  and  neces- 
sarily or  reasonably  convenient  to  its  use.**  As  illustrating  the  dif- 
ferent application  of  this  rule,  it  has  been  held  in  one  case,  under  a 
statute  extending  a  mechanic's  lien  on  a  building  to  the  land  necessary 
for  the  convenient  use  and  occupation  thereof,  that  the  court  cannot 
set  aside  forty  acres  with  a  dwelling  as  necessary  for  its  convenient 
use,  the  court  saying  that  the  statute  does  not  contemplate  that  the 
dwelling  shall  include  lands  sufficient  to  support  the  owner  while 
living  therein,**  while  on  the  other  hand,  and  on  the  idea  that  a 
farm  is  a  unit  and  that  it  is  immaterial  whether  it  is  large  or  small, 
a  lien  has  been  granted  for  farm  buildings  erected  on  a  contiguous 
tract  of  three  hundred  and  fifty  acres  made  up  of  several  farms  owned 
originally  by  different  owners,  where  it  was  the  intention  to  use  the 
whole  of  the  land  with  such  buildings.*'  Some  statutes  prescribe  the 
maximum  area  subject  to  such  a  lien,  under  which,  however,  the 
claimant  may  carve  out  the  statutory  area  on  which  he  will  claim 
bis  lien  without  consulting  the  owner  of  the  tract,**  and  the  parties 
may  contract  to  extend  the  area  on  which  the  lien  may  vest  beyond 
that  prescribed  by  the  statute.**  If  the  lien  claim  describes  more  land 
than  is  necesv«ary  for  the  convenient  and  beneficial  enjoyment  of  the 
improvement,  or  more  than  the  statute  allows,  this  does  not  vitiate 
the  whole  claim,  but  the  court  will  ascertain  the  amount  of  land 
necessary  to  bring  it  within  the  statutory  area.*'  And  if  the  building 
leans  over  the  land  of  an  adjoining  owner,  the  lien  cannot  be  main- 
tained in  the  absence  of  any  excuse  or  explanation  for  so  erecting  it.*' 

C.)  581,  43  L.R.A.  622.     See  Loonie  Note :  120  A.  S.  R.  492. 

V.  Hogan,  9  N.  Y.  435,  61  Am.  Dec.  13.  Lindsay  v.  Gimoing,  69  Conn. 

083.  296,  22  All.  310,  11  L.R.A.  553. 

10.  Note:  26  L.R.A.(N.S.)   832.  Note:  26  L.R.A.(N.S.)  832. 

11.  Springer  Land   Ass'n   v.   Ford,  14.  Tuttle  v.  Howe,  14  Minn.  145, 
168  U.  S.  513,  18  S.  Ct.  170,  42  U.  S.  100  Am.  Dec.  205. 

(L.  ed.)   662;  Bank  of  Charleston  v.  15.  Sheilield  Furnace  Co.  v,  Withe- 

Curtiss,  18  Conn.  342,  46  Am.  Dec  row,  149  U.  S.  574,  13  S.  Ct.  936,  37 

326;  Wirsing  v.  Pennsylvania  Hotel,  U.  S.  (L.  ed.)  853. 

etc.,  Co.,  226  Pa.  St.  234,  75  Atl.  259,  16.  Derrickson  v.  Edwards,  29  N.  J. 

26  L.R.A.(N.S.)  831  and  note.  Ll  468,  80  Am.  Dec.  220;  Halsey  v. 

Notes:  30  A.  S.  R.  305;  49  A.  S.  Waukesha  Springs  Sanitarium  Co.,  125 

R.  84;  129  A.  S.  R.  492;  42  L.R.A.  Wis.  311,  104  N.  W.  94,  110  A.  S.  R. 

(N.S.)  355.  838. 

12.  Cowen  v.  Griffith,  108  Cal.  224,  17.  McGuinness  v.  Boyle,  123  Mass, 
41  Pac.  42,  49  A.  S.  R.  82.  570,  26  Am.  Rep,  123. 
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88.  Lot  or  Lots  of  Land*— Where  a  stetnte  provides  for  a  lien  on 
"the  lot  or  lots"  on  or  Ground  or  in  front  of  which  an  improvement 
is  made,  the  words  "lot  or  lots,"  used  in  connection  with  property  in 
an  incorporated  city,  should  be  regarded  as  meaning  surveyed  lots  in 
conformity  with  which  a  plat  may  have  been  made,  though  a  lien  is 
not  necessarily  limited  to  the  particular  lots  on  which  the  improve* 
ment  stands,  but  may  extend  to  the  entire  property,  as  a  city  block, 
selected  as  a  proper  site  for,  and  devoted  to  the  use  of,  the  particular 
improvement.**  A  lien  which  by  statute  extends  to  the  "lot  of  land" 
on  which  the  building  is  situated  is  not  confined  to  that  portion  of  a 
large  lot  which  is  immediately  connected  with  the  building,  when 
other  separate  buildings  have  been  erected  on  the  lot  and  le^^ed  to 
different  tenants,  but  the  lot  has  not  been  subdivided  by  the  owner^ 
and  an  intention  to  keep  it  as  one  large  lot  is  apparent:**  Under 
such  a  statute,  when  a  building  is  erected  on  one  comer  of  a  section 
of  land,  the  lien  will  extend  to  the  whole  section  if  necessary  to  pay 
the  debt,*®  and  a  single  building  constructed  on  two  lots  owned  by 
different  persons,  on  -a  joint  contract,  or  by  the  owner  of  one  lot, 
with  the  knowledge  and  consent  of  the  owner  of  the  other,  so  connects 
them  that  a  lien  on  the  building  will  cover  both  lots.*  But  one  who 
does  work  or  furnishes  materials  for  the  improvement  of  two  separate 
tracts  of  land  is  not  entitled  to  a  mechanic's  lien  on  both  tracts,  for 
the  aggregate  amount  claimed,  unless  the  work  was  done'  or  the 
materials  furnished  under  an  entire  contract.* 

84  =  BmlAIng  or  Improvement  as  Distinct  frwa  Land.— ^The  ques< 
tion  whether  a  mechanic's  lien  can  be  enforced  on  the  building  or 
improvement  as  distinct  from  the  land  on  which  located  depends 
on  statutory  provisions  as  well  as  the  relation  of  the  parties  to  the 
contract  for  the  improvement  and  their  interest  in  the  property 
improved.*  In  some  jurisdictions  a. mechanic's  lien  cannot  attach  to 
a  building  separate  and' apart  fom  any  interest  in  the  land  on  which 
it  is  situated,  as  the  statutes  provide  no  way  in  which  such  a  lien 
can  be  made  of  value  to  the  lienor.*  In  other  jurisdictions  it  has 
been  held  that  there  can  be  a  mechanic's  lien  on  the  buildings  or 

18.  Adams  v.  Central  City  Qranitft  Stoltze  v.  Hurd,  20  N.  D.  412,  128 
Brick,  etc.,  Co.,  154  Mich.  448,  117  N.  W.  115,  Ann.  Cas.  1912C  871,  30 
N.  W.  932, 120  A.  S.  R.  484.  L.R.A.(N.S.)  1219  and  note. 

Notes:  35  A.  S.  R.  438;  26  L.RX       Note:  26  L.R.A.(N.S.)  837. 
(N.S.)  836;  42  L.R.A.(N.S.)  355.  2.  Meek  v.  Parker,  63  Ait.  367,  38 

19.  Quimby  v.  Durgrin,  148  Mass.    S.  W-  900,  58  A.  S.  R.  119. 

104,  19  N.  E.  14,  1  L.R.A.  514.  3.  Notes:    45    Am.    Dec.    680;    62 

Note:  26L.R.A.(N.S.)  837.  L.R.A.  369.     See  supra,  par.  10,  14, 

20.  Montandon  v.  Deas,  14  AJa.  33,   16,  29,  and  infra,  par.  139. 

48  Am.  Dec.  84.  4.  Rees  t.  Ludington,  13  Wis.  276, 

Note:  26  L.R.A.(N.S.)  837.  80  Am.  Dec.  741. 

1.  Menzel  v.  Tubbs,  51  Minn.  364,  Notes:  45  Am.  Dec.  680;  62  L.R.A. 
53' N.  W.  653,  1017,  17  L.R.A.  815;    370;  2  Ann.  Cas.  689. 
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improvements,  separate  and  apart  from^  the  laiid  itfitlf,  only  when 
the  improvements  are  made  on  mortgc^ed  or  leased  premises,  under 
a  contract  with  the  mortgagor  or  lessee.  In  such  cases  it  is  con- 
sidered that  the  lien  may  be  enforced  i^ainst  the  improvements 
alone,  since  they  may  be  removed.^  And  so  as  to  a  building  erected 
on  land  under  contract  with  a  trustee,  and  for  which  a  lien  will  not 
attach  to  the  land.*  In  most  jurisdictions,  however,  a  mechanic's 
Hen  may  attach  to  and  be  enforced  against  buildingis  or  improve- 
ments alone,  under  certain  circumstances.^  Thus,  although  the  lien 
claimed  may  be  void  as  to  the  land,  for  uncertainty  of  description, 
it  may  be  good  as  to  the  buildings  and  improvements  thereon  if  they 
are  described  with  reasonable  certainty,  in  cases  where  both  the 
letter  and  the  spirit  of  the  statutes  contemplate  that  the  improvements 
may,  in  proper  cases,  be  subjected  to  sale  and  to  removal  from  the 
premises  by  the  purchaser.*  Though  a  mechanic's  lien  is  given  on 
a  building  itself,  there  can  be  no  lien  on  the  details  or  constituent 
parts*  of  the  building.* 

87.  Separate  Buildings  on  Noncontiguous  Lots. — The  weight  of 
authority  seems  to  be  that  a  single  mechanic's  lien  cannot  be  filed 
against  two  or  more  separate  buildings  located  on  lots  which  are  not 
contiguous,  though  all  the  buildings  and  the  lots  belong  to  the  same 
person,  and  all  the  labor  and  materials  for  which  the  lien  is  claimed 
were  furnished  under  a  single,  entire  contract.**  A  single  lien,  how- 
ever, may  be  sustained  where  the  claimant  furnishes,  under  a  running 
account  with  the  owner,  materials  for  use  in  the  equipment  of  a  group 
of  buildings,  where  they  are  maintained  for  a  common  purpose, 
though  they  are  not  all  situated  on  ksontiguous  lots,  and  the  claimant 
is  not  able  to  show  what  portion  of  the  materials  was  used  in  any 
particular  building.** 

88.  Single  Building  on  Separate  Lots. — ^Adjoining  buildings 
erected  on  adjacent  lots  belonging  to  the  same  owner  are  deemed  one 
building  for  the  purpose  of  a  mechanic's  lien,  if  th^  aM  erected  as 
one  structure^  under  one  contract,  at  the  same  time.**    And  the  rule 

5.  Zabriskie  v.  Greater  America  Ex-  9.  Vilas  v.  McDonongh  Mfg.  Co.,  91 
position  Co.,  67  Neb.  581,  93  N.  W.  Wis.  607,  86  N.  W.  488,  51  A  S,  B. 
958,  2  Afln.  Cas.  687  and  note,  62   925,  30  L.R.A  778. 

L.R.A.  369  and  note;  Green  v.  Tenold,  10.  Chapin   v.    Persse,  etc.,   Paper 

14  N.  D.  46,  103  N.  W.  398,  116  A.  Worka,  30  Conn.  461,  79  Am.  Dec  263. 

S.  R.  638.  Notes:  2  A.  S.  R.  515;  65  A.  S.  B. 

6.  Note:  t..R.A.1916B  1267.             .  166;  2  Ann.  Cas.  685. 

7.  Hughes  V.  Torgerson,  96  Ala.  346,  11.  Lehmer  v.  Horton,  67  Neb.  574, 
11  So.  209,  38  A.  S.  R.  105, 16  L.RA.  93  N.  W.  964,  2  Ann.  Cas.  683  and 
600.  note. 

Notes:  61  Am.  Dec.  697;  62  Ii.R.A.  12.  PhiUips  v.  Gilbert,  101  U.  S.  721, 

370;  2  Ann.  Cas.  689.  25  U.  S.  (L.  ed.)  833;  Bastrup  v.  Pen- 

8.  Notes:  62  LJBI.A  382;  2  Ann.  dergast,  179  IlL  553,  53  N.  E.  995, 
Cas.  689.  70  A.  S.  R.  128;  Progress  Press  BiieL 
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that  where,  under  an  entire  contracft  with  the  o^mers  in  severalty  of 
contiguous  lots,  a  single  building  is  erected,  a  single  mechanic's  lien 
may  be  filed  against  the  building  and  the  several  lots,  has  the  sup- 
port of  a  number  of  authorities.^*  In  some  of  the  cases,  however^  it 
is  required  that  in  the  case  of  a  single  building  on  lots  owned  in 
severalty  the  claim  of  lien  must  be  against  the  building  and  lots 
as  a  whole,  while  other  courts  permit  the  severance  of  the  claim  so 
that  the  claimant  may  obtain  judgment  against  each  lot  for  the 
labor  or  materials  which  went  into  the  part  of  the  building  situated 
thereon.  In  the  latter  case,  to  entitle  a  claimant  to  sever  his  claim 
he  must  show  what  part  of  the  labor  or  material  went  into  the  parts 
of  the  building  on  each  lot.** 

89.  Several  Buildings  under  Separate  Contracts. — ^Where  work  has 
been  done  and  materials  furnished  in  the  erection  of  several  buildings, 
or  making  distinct  improvements,  the  statutes  generally  are  con- 
strued as  giving  a  lien  on  each  building  or  improvement  separately 
whore  the  work  was  done  or  material  furnished  under  separate  con- 
tracts,'* or  where  it  appears  that  the  account  for  the  materials  for 
one  building  was  kept  separate  and  distinct  from  the  other  building 
or  buildings.**  When  in  such  a  case  the  material  is  so  commingled 
that  it  is  impossible  to  determine  what  particular  part  enters  into  the 
construction  of  each  building,  a  lien  cannot  be  obtained  on  one  of  the 
buildings  for  the  material.*' 

90.  Several  Boitdings  under  One  Contract.---Where  a  contractor, 
under  a  single  contract,  has  performed  labor  or  furnished  materials 
which  were  used  indiscriminately  in  the  construction  of  several  houses 
on  contiguous  lots,  erected  separately,  he  and  the  laborers  and  ma- 
tmalmen  are  entitled  to  claim  a  lien  on  all  the  bouses  and  lots 
jointly,  and  it  does  not  devolve  on  the  claimant  to  show  what  value 
of  labor  and  material  went  into  each  fomlding,*^  though,  it  has  been 

etc.,  Co.  T.  Gratiot  Briok,  et6.,  Co.,  151  18.  Meek  v.  Parker,  03  Ark.  367,  38 

Mo.  601,  52  S.  W.  401,  74  A*  S.  R.  S,  W.  900,  68  A.  S.  R.  119  and  note; 

657.  Central  Lumber  Co.  v.  Braddock  Land, 

13.  Menzcl  v.  Tubbs,  51  MJnn.  364,  etc.,  Co.,  84  Ark.  560,  105  S.  W.  583, 
63  N.  W.  653,  1017,  17  L.B.A.  816;  13  Ann.  Caa.  11;  WiUiams  v.  Jndd- 
Stoltze  v.  Hurd,  20  N,  D.  412,  128  N.  Wells  Co.,  91  la.  378,  59  N.  W.  271, 
W.  115,  Ann.  Cas.  1912C  871  and  51  A.  S.  R.  350;  Maryland  Brick  Co. 
note,  30  L.R.A.(KS.)  1219.  v.  SpilmaH,  76  Md.  337,  25  Ail.  297, 

14.  Note:  Ann.  Cas.  1912C  875.  35  A.  S.  R.  431, 17  L.R.A.  599;  Badg«r 

15.  Central  Lumber  Co.  v.  Braddock  Lumber  Co.  ▼;  Holmes,  44  Neb.  244, 
Land,  etc.,  Co.,  84  Ark.  560, 106  S,  W.  62  N.  W.  446,  48  A.  S.  R.  726  and 
583,  13  Ann.  Cas.  U.  note;  Beach  v.  Stamper,  44  Ore.  4, 

Notes:  9  A.  S.  R.  538;  58  A.  S.  R.  74  Pac.  208,  102  A.  S.  R.  597  and 

124.  note;  Lyon  v.  Logan,  68  Tex.  521,  5 

16.  Note:  36  A.  S.  R.  437.  S.  W.  72,  2  A.  S.  R.  611;  Salt  Lake 

17.  Little  Bros.  Mill  Co.  v.  Baker,  Lithographing  Co.  v.  Iber  Mine,  etc., 
57  Wash.  311,  106  Pae.  910,  135  A.  Co.,  15  Utah  440,  49  Pac.  768,  62  A. 
S.  R.  980.  S.  R.  944. 
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heldy  on  a  single  contract  and  on  a  proper  plea,  he  may  prove  what 
part  of  the  labor  and  material  was  used  in  each  building,  and  obtain 
separate  liens  therefor.^*  The  contract  is  considered  the  controlling 
feature  that  unites  the  several  structures  and  makes  them  but  one 
building  within  the  spirit  and  reasonable  intendment  of  the  statute.*® 
The  contrary,  however,  has  been  insisted  on,  that  a  mechanic's  lien 
exists^  not  by  contract,  but  by  statute,  and  the  right  to  a  lien  on 
several  buildings  for  material  furnished  under  one  contract  has 
been  denied.*  In  some  jurisdictions  it  is  expressly  provided  by 
statute  that  when  materials  or  labor  have  been  furnished  under  "a 
single  contract,"  or  "one  general  contract,"  for  buildings  or  improve- 
ments on  two  or  more  contiguous  lots  owned  by  the  same  person  a 
single  lien  may  be  filed  against  all  of  such  buildings  or  improve- 
ments. But  when  houses  are  erected  under  one  general  contract  on 
lots  which  are  separated  by  an  alley,  a  single  lien  is  not  sufficient, 
as  the  lots  are  not  contiguous.*  And  where  owners  in  severalty  of 
lots  jointly  contract  for  the  erection  thereon  of  separate  buildings, 
and  work  is  done  for  or  material  furnished  tlie  contractor  under  an 
entire  contract  for  all  the  buildings,  a  claimant  is  entitled  to  a  joint 
lien  against  all  the  lots,  though  this  has  been  questioned,  especially 
as  against  an  incumbrancer  of  one  or  more  of  the  lots.'  But  where 
a  contractor  agrees,  under  a  separate  contract  for  each  building,  to 
erect  several  houses,  a  subcontractor  furnishing  material  and  labor 
for  them  under  an  entire  contract  cannot  file  a  single  lieu  against 
all  the  buildings.^ 

Priorities 

91.  In  General. — Tn  a  general  way  it  may  be  said  thai  a  lien 
created  after  a  mechanic's  lien  has  attached  is  subordinate  thereto, 
but  a  lien  existing  on  property  before  a  mechanic's  lien  has  attached 
is  protected,*^  though  in  this  latter  case  and  in  some  jurisdictions  a 
prior  incumbrancer  has  the  first  lien  on  the  land  as  unimproved, 
and  the  mechanic's  lien  has  priority  on  the  improvement  or  the 

Notes:  29  A.  S.  R.  231;  35  A.  S.  R.  222, 17  L.R.A.  314  and  note. 
437;  62  A.  S.  R.  946;  65  A.  S.  R.       Note:  51  A.  S.  R.  352. 
165;  68  A.  S.  R.  520;  70  A.  S.  R.       2.  Note:  2  Ann.  Cas.  686. 
135;  74  A.  S.  R.  570;  17  L.R.A.  314;       3.  Note:  Ann.  Cas.  1912C  877. 
Ann.  Cas.  1912C  877.  4.  Beach  v.  Stemper,  44  Ore.  4,  74 

19.  WilUams  v.  Jndd-WeUs  Co.,  91  Pac.  208,  102  A.  S.  R.  597. 

la.  378,  59  N.  W.  271,  51  A.  S.  R.  5.  Davia  v.  Bilaland,  18  Wall.  650, 

350;  Badger  Lumber  Co.  v.  Holmes,  21  TJ.  S.  (L.  ed.)  969;  Burr  v.  Maults- 

44  Neb.  244,  62  N.  W.  446,  48  A.  S.  R.  by,  99  N.  C.  263,  6  S.  E.  108,  6  A.  S. 

726.  R.  517. 

20.  Beach  v.  Stamper,  44  Ore.  4,  74  Notes:  22  A.  S.  R^  624;  65  A.  S.  R. 
Pac.  208,  102  A.  iS.  R.  597.  438;  11  L.R.A.  741;  12  L.R.A.  33;  1 

1.  Wilcox   T.    Woodruff,   61    Conn.    British  Rul.  Cas.  673. 
578,  24  Atl.  521,  1056,  29  A.  S.  R. 
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increased  value  of  the  premises.^  To  preserve  the  priority  of  a 
previously  attached  mechanic's  lien,  however,  it  must  be  filed  within 
the  time  prescribed  by  statute,  provided  the  pther  claimant  had  no 
actual  notice  of  such  lien,'  bnt  such  priority  is  not  affected  by  the 
owner  of  the  premises  procuring  it  to  be  filed  and  concealing  its 
existence.®  When  the  statute  gives  subcontractors  a  lien  only  after 
notice  to  the  owner,  a  subcontractor's  lien  is  subordinate  to  garnish- 
ment of  the  owner  in  an  attachment  suit  against  the  original  con- 
tractor, where  the  notice  of  garnishment  is  served  before  service  of 
notice  of  the  subcontractor's  lien.*  A  lien  ivhich  attached  prior  to 
the  date  of  a  judgment  is  given  priority,*®  even  in  the  case  of  a 
judgment  for  purchase  money  rendered  after  legal  title  is  in  the 
defendant,  unless  such  judgment  waa  entered  at  the  same  time  the 
deed  was  delivered,  or  so  near  to  it  as  to  make  the  entry  of  judg- 
ment and  the  conveyance  one  transaction.** 

92.  As  between  Different  Mechanics'  Liens. — ^he  question  of  the 
priority  as  between  different  mechanics'  liens  depends  Very  much  on 
the  language  of  the  statute,  some  statutes  providing  that  they  take 
precedence  over  each  other  in  the  order  in  which  they  are  filed,*' 
while  other  statutes  place  such  liens  on  the  same  footing,  and  in  this 
latter  case  they  are  to  share  pro  rata  in  the  proceeds  of  a  sale  of  the 
property  if  there  is  not  enough  to  satisfy  the  several  claims.*'  Under 
still  other  statutes  the  question  depends  on  the  clas^  of  liens,  as  where 
a  provision  giving  priority  as  of  the  order  of  filing  claims  refers  to 
such  as  can  be  acquired  only  by  filing  with  the  proper  officer,  whereas 
another  provision  requiring  distribution  pro  rata  relates  to  the  claims 
of  subcontractors  and  others  who  acquire  a  lien  by  notice  to  the 
owner.**  A  contractor  cannot  defeat  the  liens  of  his  laborers,  me- 
chanics or  materialmen  by  asserting  a  lien  on  the  improved  property 
superior  to  theirs,  no  matter  how  it  was  acquired.**  And  a  lien 
acquired  by  a  person  interested  in  the  property  improved  will  be 
postponed  to  liens  of  others  who  have  no  other  interest  therein  than 
the  liens  acquire^.^* 

6.  Note:  33  A.  S.  R.  783.  12.  Note:  22  A.  S.  R.  279. 

7.  Floete  v.  Brown,  104  la.  154,  73  13.  Oriental  Hotel  Co.  v.  GrifHths, 
H.  W.  483,  65  A.  S.  R.  434.  88  Tex.  574,  33  S.  W.  662,  53  A.  S. 

8.  Gordon  t.  Torrey,  15  N.  J.  Eq.  R.  790,  30  L.RA.  765. 
112,  82  Am.  Dec.  273.  Note:  79  Am.  Dec.  277. 

9.  Cahoon  v.  Levy,  6  Cal.  295,  65  14.  Morganton  Mfg.,  etc.,  Co.  v.  An- 
Am.  Dec.  515.  deison,  165  N.  C.  285,  81  S.  E.  418, 

10.  George  Long  Contracting  Co.  v,  Ann.  Cas.  1916A  763.  ^ 
Albert,  116  Md,  111,  81  Atl.  265,  Ann.  16.  Farmers  Loan,  etc.,  Co.  v.  Can- 
Cas.  1913B  1259;  Fisher  v.  Winemaji,  ada,  etc.,  R.  Co.,  127  Ind.  250,  26  N. 
125  Mich.   642,^.84  N.  W.  1111,  62  E.  784, 11  L.R.A.  740. 

L.R.A.  192.  .  16.  Babb  v.  Reed,  5  Rawle   (Pa.) 

11.  Lyon  V.  McGuftey,  4  Pa.  St.  126,   151,  28  Am.  Dec.  650  and  note. 
45  Am.  Dee.  675. 
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93.  As  to  Assign^  of  Amount  Due  Contractor. — The  question  of 
priority  as  between  mechanics'  liens  and  assignments  of  the  amount 
due  to  the  contractor  can  be  considered  only  by  reference  to  the 
varying  statutory  provisions^  and  by  especially  noticing  in  this  con- 
nection the  two  principal  systems  of  mechanics'  lien  laws.^'  Under 
the  system  creating  a  direct  lien  on  the  property  in  favor  of  subcon- 
tractors and  others  who  have  performed  work  or  supplied  material, 
and  without  regard  to  the  state  of  the  owner's  account  with  the  prin- 
cipal contractor,  the  question  of  priority,  as  between  lien  claimants 
and  an  assignee  of  the  fund  due  the  contractor,  seldom  arises,  since 
the  assignment  cannot  affect  the  lien.  Under  the  other  system,  how- 
ever, by  which  subcontractors  and  others  are  given  a  right  to  a  lien 
by  a  specie?  of  equitable  subrogation  to  the  rights  of  the  contractor, 
the  question  of  priority  as  between  two  such  parties  has  often  been 
raised.  By  some  courts  it  is  held  that  in  the  absence  of  any  provision 
in  the  contract  to  the  contrary,  and  before  notice  of  lien  has  been 
filed  or  served,  the  principal  contractor  may  make  a  bona  fide  assign- 
ment of  the  whole  or  any  portion  of  the  moneys  due  or  to  become 
due  under  the  contract,  and  the  assignee  acquires  a  preference  over 
a  subsequent  lien  claimant.^*  But  where  a  mechanics'  lien  has  been 
perfected  by  compliance  with  the  statutory  requirements,  it  will  have 
preference  over  an  assignment  thereafter  made.**  This  rule  rests  on 
the  view  that  the  statute  gives  a  subcontractor  or  materialman  no 
right  to  a  lien  unless  and  until  he  gives  the  notice  required  by  the 
statute,  and  that  until  such  notice  is  given  a  subcontractor  or  material- 
man is  a  mere  creditor  at  large  without  any  lien.**  A  different  rule, 
however,  is  followed  in  a  number  of  jurisdictions,  which  declares  that 
no  assignment  made  by  the  contractor  of  the  amount  to  become  after- 
ward due  to  him  in  the  course  of  performance  of  the  contract  can, 
before  the  arrival  of  the  time  of  payment,  defeat  the  right  of  the 
materialman  to  give  the  notice  and  obtain  the  benefit  thereof.*  But 
if  the  contractor,  previous  to  the  giving  of  the  notice,  has  transferred 
to  another,  who  takes  the  assignment  for  value  and  without  notice  of 
the  latent  equities  of  the  materialman,  the  amount  then  actually  due 
and  payable  on  the  contract,  there  is  then  nothing  either  due  or  to 
become  due  to  him,  and  there  is  na  fund. on  which  the  notice  can 
operate,*  Under  this  latter  rule  it  is  considered  that  the  prohibition 
of  the  statute,  expressly  forbidding  the  owner  to  pay  any  money  in 

17.  See  supra,  par.  2.  Cas.  426. 

18.  Spengler  v.  Stiles-Tull  Lumber       1.  Notes:  19  Ami.  Cas.  435;  Ann. 
Co.,  94  Miss.  780,  48  So.  966, 19  Ann.    Cas.  1913D  614. 

Cas.  426  and  note.  2.  Pioneer  Lumber  Co.  v.  Rooney, 

Note :  Ann.  Cas.  1913D  614.  19  West.  L.  Bep.  913, 1  West.  W.  Rep. 

19.  Note :  19  Ann.  Cas.  437.  Ill,  Ann.  Cas.  1913D  512  and  note. 

20.  Spengler  v.  Stiles-Tull  Lumber  Note :  19  Ann.  Cas.  436. 
Co.,  94  Miss.  780,  48  So.  966,  19  Ann. 
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advanee  of  the  terms  of  the  oositraot,  embraces  payments  made  to 
anyone.  In  substance  it  directs  that  the  owner  shall  not  in  any  way 
discharge  bis  liability  to  pay  imder  the  contract,  until,  according  to 
the  terms  of  the  contract,  the  time  to  do  so  has  arrived,  in  order  that 
until  that  time  such  liability  may  be  preserved  for  the  benefit  of 
workmen  and  materialmen  who  serve  the  statutory  notice.* 

94.  Priority  over  Mortgages  Generally.^^As  the  question  of  the 
priority  of  a  mechanic's  lien  over  any  other  lien  or  incumbrance 
depends  on  the  time  when  the  lien  attaches,  and  as  this  time  depends 
on  the  local  statutes,  the  lien  of  a  mechanic  or  materialman  therefore, 
according  to  the  various  dasses  of  statutes,  has  priority  over  a  mort- 
gage executed  or  recorded  subsequent,  to  the  commenc^nent  of  work 
on  the  building  or  improvemoot,*  after  the  particular  work  contracted 
for  or  the  furnishing  of  material  has  begun,^  subsequent  to  the  date 
of  the  contract,*  or  after  the  lien  has  been  duly  filed.  It  has  even 
been  provided  that  a  .mechanio<s  lien  shall  have  priority  over  all 
mortgages  even  though  recorded,  unless  actual  notice  of  the  mort- 

3.  Note:  19  Ann.  Cafi.  436.  Notes:  39  A.  S.  R.  468;  47A.  S.  R. 

4.  Davis  v.  Bibland,  18  Wall.  659,   789;  48  A.  S.  R.  744;  55  A.  S.  R.  137; 

21  U.  S.  (L.  ed.)   969;  Fox  v.  Seal.  61  A.  S.  R.  230;  65  A.  S.  R-  51;  67 

22  Wall.  424,  22  U.  S.  (L,  ed.)  .774;  A.  S.  R.  149;  80  A.  S.  R.  900;.  12 
Removal  Cases,  100  U.  S.  457,  25  U.  S.  L.RA.  33;  13  L.RA.  705;  Ann.  Cas. 
(L.  ed.)   593;  Brooks  v.  BurUnrtony  191 6B  685. 

etc.,  R.  Co.,  101  U.  S.  443,  25  U.  S.       6.  Avery  v.  Clark,  87  Cal.  619,  25 

(L.edO  1057;  Wimberlev  v.  Mavberry,  Pac.  919,  22  A.  S.  R.  272;  Ortopville 

M  Ala.  240,  10  So.  157,  14  L.R.A.  v.  Gear,  93  Minn.  501,  101  N.  W,  963, 

305;   Farmers'   Bank  v.  Winslow,   3  106  A.  S.  R.  445  and  note;  Chapman. 

Minn.  86,  74  Am.  Dec.  740 :  GJoss  v,  v.  Brewer,  43  Neb.  890,  62  N.  W.  320, 

Freebui^,  50  Minn.  386,  52  N.  W-  900,  47  A.  S,  R.  779;  Weir  v.  Thomas,  44 

16  L.R.A.  336;  Miller  v.  Stoddard,  50  Neb.  507,  62  N.  W.  871,  48  A.  S.  R. 

Minn.  272,  52  N.  W.  896,  16  L.RA.  741;  H.  F.  Cady  Irumber  Co.  v.  Miles, 

288;  Ortonville  v.  Geer,  93  Minn.  601,  96  ^^eb.  107,.  147  N.  W.  210,  Ann. 

101  N.  W.  963,  106  A.  S.  R.  445  and  Cas.  1916B  632  and  note;  Pipe,  etc., 

note;  Russell  v.  Grant,  122  Mo,  16Ji  Co.  v.  Hawland,  111  N.  C,  615.  16 

26  S.  W.  958,  43  A.  S.  R.  563;  Merri-  S.  E.  857,  20  L.R.A,  743:  Gillespie  v. 

gan  v.  Engli^,  9  Mont/ 113,  22  Pac.  Bradford,  7  Yerg.  (Tenn.)  l68,  27  Am. 

454,  5  L.R.A.  8^7;  Gordon  v.  Torrev,  Dec.  494;  In  re  New  Memphis  Gas- 

15  N.  J.  Eq.  112,  82  Am.  Pee.  273;  light  Co.  Cases,  105  Te^n,  268,  60  S. 

Haxtun  Ste^m  Heater  Co.  v.  Gordon^  W.  206,  80  A.  S.  R.  880  and  note; 

2  N.  D.  246,  50  N.  W.  708,  33  A  S.  R,  West  Yirginia  Bldg.  Co.  v.  Saucer,  45 

776  and  note;  Grants  Pass  Tmst  Co^  W.  Ta.  483,  31  6.  E.  966,  72  A.  S.  R. 

v.  Enterprise  Min.  Co.,  58  Ore.  174,  22. 

113  Pac.  859,  34  L.R,A.(N.S.)   395;.      Notes:  13  L.R.A.  705;   14  L.RA. 

H.  C.  Pehrens  liumber  Co.  v.  Lager,  305.  •  .' 

26  S.  D.  .160, 128  N.  W.  698,  Ann.  Qas,       «-  Allis-Chahners  Co.  v.  N^  York 

1913A   1128;    Oriental   Hotel   Co.   v.  Central  Trust  Co.,  190  Tex.  700,  111 

Griffiths,  88  Tex.  674,  33  g,  W.  652,  C*   C,  A,  428,  39  L.R.A(N.S,)    84; 

63  A.  S.  R.  790  and  note,  30  L.R.A.  Libbey  v.  Tidden,  192  ftCass.  X75,  78. 

766 ;  Vilas  v.  McDonough  Mfg.  Co.,  N.  E.  313,  7  Ann.  Cas.  617. 
91  Wis.  607,  .66  N.  W.  488,  51  A.  S.  R.       Note :  Ann.  Caa.  1916B  635. 
925  and  note,  30  L.R.A.  778.         .  .    .    /   - 
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gage  lien  is  given  to  the  mechanic  before  the  materials  ^e  furnished 
or  the  work  is  performed.  The  amount  of  the  lien^  however,  cannot 
be  increased  by  a  subsequent  agreement  after  the  mortgage  has 
attached.'  A  sale  under  a  mortgagse  foreclosure  does  not  divest  the 
contractor's  lien,  and  he  need  not  look  to  the  proceeds  of  the  sale 
for  payment,^  especially  if  he  was  not  made  a  party  to  the  foreclosure 
proceeding.*  To  have  and  retain  such  priority  over  a  mortgage,  the 
lien  must  be  duly  perfected  and  enforced  within  the  statutory  period,** 
or  it  becomes  subordinate  to  a  mortgage  attaching  to  the  property 
before  it  is  actually  filed,^*  though  if  the  lien  is  perfected  within  the 
time  allowed  therefor  by  statute,  it  is  sufficient  in  that  respect  although 
a  suit  for  foreclosure  of  the  mortgage  has  been  begun.^* 

95.  Priority  of  Mortgage  over  Mechanic's  Lien  Generally.— It  fol- 
lows from  the  rule  stated  in  the  preceding  paragraph  that  a  mortgage 
existing  at  the  inception  of  a  mechanic's  lien  is  protected,**  and  that 
is  when  the  mortgage  was  executed  or  recorded  before  the  commence- 
ment of  work  on  the  building  or  improvement,**  prior  to  the  doing 
of  the  particular  work  or  furnishing  material,**  before  the  contract 
was  made,**  or  before  the  lien  is  filed,  unless  the  mortgagee  hae  actual 
knowledge  of  the  lien.*'  And  a  mortgage  for  money  to  be  advanced 
for  building  purposes  has  priority  over  all  liens  for  labor  and  ma- 
terials subsequently  gupplied  for  the  buildings,**  especially  if  the 
contractor  has  actual  notice  of  the  facts  and  consents  to  the  arrange- 

7.  Note:  Ann.  Cas.  1916B  641.  Notes:  13  L.R.A.  705;  14  L.R.A. 

8.  Fox  V.  Seal,  22  WaU.  424,  22  U.   306 ;  Ann.  Cas.  1916B  636. 

S.  (L.  ed.)  774.  16.  Allis-Cbalmers    Co.    v.    Central 

9.  Oriental  Hotel  Co.  v.  Griffiths,  88  Trust  Co.,  190  Fed.  700,"  lU  C.  C.  A. 
Tex.  574,  33  S.  W.  652,  53  A.  S.  R.  428,  39  L.R.A.(N.S.)  84;  Farmers' 
790,  30  L.R.A.  765.  Bank  t.  Winslow,  3  Minn.  86,  74  Am. 

10.  Sunset  Lumber  Co.  v.  Bachelder,  Dec.  740  and  note ;  In  re  New  Mem- 
167  Cal.  512,  140  Pac.  35,  Ann.  Cas.  phis  Gaslight  Co.  Cases,  105  Tenn.  268, 
1916B  664.  60  8.  W.  206,  80  A.  S.  R.  880 ;  Stetson- 
Note  :  Ann.  Cas.  1916B  636.  Post  Mill  Co.  v.  Brown,  21  Wash.  619, 

11.  Note :  Ann.  Cas.  1916B  645.  59  Pac.  507,  75  A.  S.  ft.  862  and  note. 

12.  Grants  Pass  Trust  Co.  v.  Enter-  Notes:  13  L.R.A.  705;  Ann.  Cas. 
prise  Min.  Co.,  58  Ore.  174,  113  Pac.  ^35.  ^ 

859,  34L.R.A.(N.S.)  395.  16.  A1K«-Chalmers    Co:   v.    Central 

13.  Notes:  55  A-  S.  R.  137;  65  A.-  JoTon^T"o^x^S^\'^2?'  ^^^  ^'  ^'  ^' 

m'SiRA&  ^'  '^'  ''  ^'  '•  ^'  'V^J-^t&iimB  646. 
k  mSSuI^^^^^  Osbotn,  166  Ind.  1,   J^'  ^^''''  ^°"-  ^a..  1916B  640,  652, 

?A  m  fit  Vw  f  I  ^VS\  '  1^-  Allis-Chalmers  Co.  v.  Central 
i>  n^  L^  TA^lf^'  S^^^.^7  Trust  Co.,  190  Fed.  700,  111  C.  C.  A, 
o;  ?t^;  ^.n^^L^^r^'  7;.^^^'  428,39L.R.A.(N.S.)  84;  Anglo.Am«r- 
21  L.R.A.  347;  Central  Trust  Co.  v.-  ican  Savings,  etc.,  Ass'n  v.  Campbell, 
Continental  Iron  Works,  51  N.  J.  Eq.  13  App.  Cas.  (D.  C.)  581,  43  L.R.A. 
605,  28  Atl.  595,  40  A.   S.   R.  539;    622. 

Math  wig  V.  Mann,  96  Wis.  213,  71  N.       Notes:   14  L.R.A.  306:  Ann.  Caa, 
W.  105,  65  A,  S,  R.  47.  1916B  651. 
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ment.^*  Undw  the  mle  that  a  mortgage  has  priority  over  lieDs  for 
particular  work  or  material  subsequently  commenced  or- furnished, 
if  there  are  several  liens  and  an  intermediate  mortgage;  the  priority 
of  each  lien  is  determined  by  the  time  when  the  particular  work  was 
commenced  or  the  materials  were  furnished,  the  mortgage  being 
subordinate  to  those  liens  attaching  prior  to  its  execution  or  recording 
and  superior  to  those  attaching  subsequent  thereto.  Where  the  owner 
of  an  interest  in  land  acquires  by  assignmait'a  mechanic's  lien  thereon 
and  thereafter  gives  a  mortgage  on  the  property,  the  mortgage  is 
presumed  to  extend  to  all  his  right,  title  and  interest  therein,  includ- 
ing any  interest  he  may  have  under  the  mechanic's  lien,  and  the 
mortgage  is  therefore  considered  to  be  prior  to  the  lien.*^  And  a 
renewal  note  and  mortgage  made  before  the  filing  of  intervening 
mechanics'  liens  and  in  ignorance  of  their  existence  occupies  the 
aame  place,  so  far  as  priority  is  concerned,  as  the  cngmal  note  and 
mortgage.^  If  the  contractor  claiming  a  lien  has  not  rendered  to  the 
owner  a  statement  under  oath  of  the  number  and  names  of  the  laborers 
in  his  employ  and  of  every  person  furnishing  materials,  as  required 
by  statute,  he  cannot  aassert  his  lien,  and  a  'subsequent  mortgage  is 
given  priority.* 

96.  When  Lien  Has  Priority  over  Prior  Ml>rtgage.-^In  a  number 
of  jurisdictions,  a  mechanic's  lien  is  given  superiority  over  a  prior 
mort2:age  to  the  extent  of  the  increased  value  of  the  property  result- 
ing from  the  improvemetit  subsequently  placed  thereon ;  buf  as  to 
the  land,  it  is  subordinate  to  the  mortgage,*  especially  where  the 
improvement  constitutes  an  original  or  separate  structure  capable  of 
being  removed  without  detriment,*  though  where  money  is  advanced 
under  ia,  mortgage  executed  and  recorded  before  the  commencement 
of  work  on  a  building,  for  the  specified  purpose  of  erecting  a  building, 
and  the  money  is  so  applied,  the  mortgage  has  priority  over  a  lien 
both  as  to  the  land  and  as  to  the  building.*  A  lien,  however,  for 
repairs  or  for  the  improvement  or  reconstruction  of  a  building  sub- 

19.  laegre  v.  Bossieux,  15  Grat.  (Va.)  423,  65  Am.  Dec.  669;  Korth  Presby- 
83,  76  Am.  Dec.  189.  terian  Church  v.  Jevne,  32  111.  214,  83 

Note:  Ann.  Cas.  1916B  662.  Am.   Dec.   261   and  note;   Russell  v. 

20.  Note :  Ann.  Cas.  1916B  637.         Grant,  122  Mo.  161,  26  S.  W.  958,  43 

1.  Title  Guarantee,  etc.,  Co.*  v.  A.  S.  R.  563;  H.  G.  Behrens  Lumber 
Wrenn,  36  Ore.  62,  56  Pac^  271,  76  Co.  v.  Lager>  26  S.  D.  160,  128  N.  W. 
A.  S.  R.  454  and  note.   .  698,  Ann.  Cas.  1913A  1128;  Hudson 

Note :  Ann.  Cas*  1916B  656j  v.  Baaham,  101  Va.  63,  43  S-  E.  189, 

2.  Adams  v.  Central   City  Granite   99  A.  S*  B.  849. 

Brick,  etc.,  Co.,  154  Mich.  448,  117  Note :  Ann.  Cas.  1916B  635.    . 

N.  W.  932,  129  A.  S.  R,  484.  4,  Fletcher  v.  Kelly,  88  la.  475,  55 

Note :  Ann.  Cas»  1916B  647.  N.  W.  474,  21  L.B.A.  347. 

3.  Wimberly  v.  Mayberry,  94  Ala.  Notes:  63  L.R.A.  381;  2  Ann.  Cas. 
240,  10  So.  157,  14  L.R.A.  305  and  690;  Ann.  Cas.  1916B  643,  645. 
note;   Williams  v.  Chapman,  17  111.  5.  Note:  Ann.  Cas.  1916B  643. 
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ject  to'a  mortgage  iaxeouted  prior  to  the  commencetiaeDt  of  ithd  rq)aizs 
is  as  to  the  building  iteelf  subordinate  to  the  mortgagis.*  A  prior 
mortgage  is  subordinate  to  a  mechanic's  lien  if  the  mortgagee  is  a 
promoter  of  the  building  and  agrees  that  his  lien  shall  be  subordinate 
to  the  claims  of  the  materialmen  or  laborers.'  And  under  an  after- 
acquired  clause  in  a  mortgage,  if  property  be  burdened  with  a  lien 
at  the  time  of  coming  into  the  possession  or  ownerahip  of  the  mort- 
gagor, such  incumbrance  remains  prior  and  superior  to  the  lien  of 
the  mortgage,  although  it  was  actually  subsequent  thereto  in  point 
of  time.^  Where  a  mortgage  by  mutual  mistake  is  made  on  a  dif- 
ferent tract  of  land  than  that  intended,  and  subsequently  an  improve- 
nient  is  made  on  the  land  intended  to  be  mortgaged  without  notice 
of  the  intended  mortgage  thereon,  a  lien  for  the  improvement  takes 
priority.* 

97.  Mortgage  for  Future  Adyaiices.-^A  mortgage  for  future 
advances  has  priority  over  liens  where  the  mortgage  is  duly  executed 
and  recorded  prior  to  the  attachment  of  the  lien,  and  the  mortgagee 
is  bound  to  make  the  advances  or  makes  them  without  actual  knowl- 
edge of  the  mechanics'  claims..**  This  rule  applies  when  the  amounts 
are  fully  and  truthfully  stated.  Where,  however,  the  amount  or  the 
obligation  is  not  clearly  stated,  the  mortage  has  priority  only  to 
the  amount  advanced  before  the  lien  attaches,  and  is  subordinate  to 
the  lien  for  advances  made  after  that  time.**  And  by  gome  statutes 
such  mortgages  are  made  subordinate  to.  the  lien  of  a  mechanic  for 
all  advances  made  after  the  filing  of  the.  notice  of  lien.** 

98.  Purchase  Money  Mortgage, — It  is  a  general  rule  that  if  one 
in  possesi^ion  of  land  under  an  agreement  to  purchase  contracts  for 
the  erection  of  a  building  thereon,  aind  while  tie  work  is  in  progress 
receives  a  conveyance,  and  at  the  same  time,  and  as  a  part  of  the 
same  transaction,  executes  a  mortgage,  the  lien  of  the  mortgage  is 
paramount  to  any  lien  existing  in  favor  of  a  mechanic  for  labor  in 
erecting  the  building.*'  When  the  acts  of  executing  and  delivering 
a  deed  and  immediately  receiving  a  mortgage  back  as  security  for 
the  price  are  but  parts  of  the  same,  transaction,  contemporaneous 
and  connected,  it  is  considered  that  they  afford  no  opportunity  for 
liens  of  creditors  of  the  grantee  to  attach  to  the  l^gai  estate  before 

6.  Fletcher  v.  Kelly,  88  la.  476,  56       10.  Tapia  v.  DemartJni,  77  Cal.  383, 
K.  W.  474,  21  L.R.A.  347.  19  Pae.  d41>  11  A.  S.  R.'288;  Central 

Note:  Ann.  Cas.  1916B  649.  Trust  Co.  v.  Continetital  Iron  Works, 

7.  Note:  Ann.  Cas.  ini6B  660.  51  N.  J.  i3q.  605^  28  Atl.  696,  40  A. 

8.  Bear  Lake,  etc.,  Waterworks,  etc.,    S.  R.  639  and  note. 

Co.  V.  Garland,  164  U.  S.  1,  17  S.  Ct       Note:  Ann.  Cas.  1916B  637. 
7,  41  U.  S.   (L.  ed.)   327;  Jarvis  v.       11.  Balch  v.  Chatfee,  73  Conn.  318, 

State  Bank,  22  Colo.  399,  46  Pac.  505,  47  Atl.  327,  84  A.  6.  R.  155. 
56  A.  Sv  R.  129.  Note:  Ann.  Cas.  1916B  640. 

Note:  Ann.  Cas.  l916BjS61.  12.  Note:  Ann.  Cas.  1916B  640. 

9.  Note:  Ann.  Cafi.  1916B  666.  13.  Saunders  v.  Bennett,  160  Mass. 
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that  of  flid  gmntor  for  the  unpaid  purchase  price^^^  and  by  some  of 
the  courts  tiiis  is  deemed  to  be  an  application  of  the  doctrine  of 
instantaneous  seizin  to  mechanics'  liens.**  The  rule  has,  however, 
been  applied  to  sucli  a  ease  by  allowing  the  mortgage  to  take  priority 
as  to  the  land  and  the  mechanic's  lien  to  hold  priority  as  to  the  build- 
ing when  work  was  begun  th^eon  before  the  sale  was  consummated.** 
Such  a  mortgage  is  entitled  to  priority  over  a  mechanic's  lien  against 
the  e<|uitable  eetote  of  the  vendee  under  a  contract  of  sale^  although 
by  agreement  between  the  vendor  and  vendee  a  third  per^n  takcB 
the  title  and  gives  the  mortgage  to  one  who  advances  tlie  purchase 
money. *^  And  the  faet'th6.t  a  vendor  agrees  that  a  purchase  money 
mortgage  executed  to  bim  at  the  time  of  the  conveyance  shall  be 
subordinate  to  one  8ubsequ0ntly  given  by  the  vendee  to  obtain  money 
with  which  to  erect  a  building  on  the  premises  does  not  render  it 
subordinate  to  a  mechanic's  lien  which  •subsequently  accrues  against 
the  property.*®  These  general  rules,  however,  are  to  be  understood 
as  qualified  by  the  consideration  of  the  question  whether  the  vendor's 
interest  itself  is  subject  to  a  mechanic's  lien  as  dependent  on  the 
language  of  the  statute  and  on  the  existence  of  a  contractual  relation 
of  the  vendot*  with  the  contract  made  by  the  vendee  for  the'  improve- 
ment, as  well  as  on  the  existence  of  an  estoppel  against  the  vendor. 
This  subject  has  been  heretofore  discussed.**  • 

99.  Vendor^s  Lien*— The  question  of  priority  as  between  a  vendor's 
lien  and  a  mechanic's  lien  acquired  under  a.  contract  with  the  vendee 
depasds  on  the  principles  heretofore  discussed  as  to  the  liability  of  a 
vendor's  interest  in  land  to  a  mechanic's  lien  for  an  improvement 
thereon  under  a  contract  with  the  vendee.**  Following  the  principles 
there  stated,  it  may  be  said  that  a  mechanic's  lien  does  not  take 
priority  over  a  vendor's  lien  when  the  vendor  had  no  contractual 
relation,  under  the  various  statutory  phrases,  with  the  vendee's  con- 
tract for  the  improvement^*  but  when  the  vendor  sustained  such  a 

48,  35  N.  E.  Ill,  39  A.  S.  R.  466;  Notes:  47  A.  S.  R.  789;  48  A.  S.  R, 
Rochford  v.  Rochford,  188  Mass.  108,    744;  14  L.R.A.  305. 

74  N:  E.  299, 108  A.  S.  R.  465;  Malm-       15.  Note:  7  Ann.  Cas.  624. 

gren  v.  Phinnev,  50  Minn.  457,  52  N.  16.  Wilson  v.  Lubke*  176  ^fo.  210, 
W.  915, 18  L.R.A.  753.  75  S.  W.  602,  98  A.  S.  R.  503. 

Notes:  43  A.  S.  R.  571;  12  L.R.A.       17.  Campbell's  Appeal,  36  Pa.  St. 
33.  .247,  .78  Am.  Dec.  375. 

14.  Birmingham  Bldg.,  etc.,  Ass'n  v.  .     Note:  33  A.  S.  B.  783. 
Boggs,  116  Ala.  587,  22  So.  852,  67       18.  Malmgren  v.  Phinney,  50  Minn. 
A.  8.  R.  147;  Russell  v.  Grant,  122   457,  52  N.  W.  915,  18  L.B.A.  753; 
Mo.  161,  26  S.  W.  958,  43- A.  S.  R.  .Watson  Land,  etc.,  Co.  v.  Salyere,  247 
563;  Wilson  v.  Lubke,  176  Mo.  210,   Pa.  St.  454,  93  Atl.  495,  Ann.  Cas 

75  S.  W.  602,  98  A.  8.  R.  508;  Com.   1916B  672. 

Title  Ins.   Co.  v.   Ellis,  192  Pa.   St.       19.  See  supra,  par.  25. 
321,  43  Atl.  1034,  73  A.  S.  R.  816;       80.  See  supra,  par.  25. 
Rees  V.  Ludington,  13  Wis*  276^  80  .     1.  Qilleepie   v.    Bradford,   7   Yersr. 
Am.  Dec.  741.  (Tenn.)    168,  27  Am.  Dee.  494  and 
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relation  to  the  contract  of  the  vendee  by  ccMoaenting  te  it  or  requiring 
the  improvement  to  be  made,  then  a  mechanio's  lien  prevails  over 
that  of  the  vendor." 

100.  Mechanic's  lienor  as  a  Purchaser. — ^It  has  been  frequently 
declared  that  a  mechanic's  lienholder  is  not  a  ^^purchaaer"  within 
the  meaning  of  a  statute  which  requires  registrati<m  of  ineumbrances 
in  order  to  be  valid  as  against  a  purchaser  for  value.  Sucii  lienor 
is  not  a  purchaser — not  more  so  than  a  judgment  creditor — ^and 
hence  must,  at  his  peril,  take  notice  of  all  lieoiS  and  incumbrances, 
whether  recorded  or  not.  His  lien  attaches  to  the  real  estate,  subject 
to  all  outgtariding  equities,  whether  he  had  notice  of  them  or  not, 
except  in  so  for  as  this  rule  may  be  modified  by  the  mechanics'  lien 
statutes.*  The  lienholder  does  not  become  a  purchaser  by  bringing 
his  action  for  and  obtaining  foreclosure  of  his  lien ;  but  if  the  prop- 
erty is  put  to  sale  under  the  flecree,  and  bid  in  by  the  lienholder,  then 
he  becomes  a  jpurchaser.* 

VI.  Assignment  op  Claim  or  L'i«n 

101.  Right  of  Assignee  of  Lienable  Claim  to  Lien. — According 
to  the  rule  obtaining  in  some  jurisdictions,  the  assignment  by  a 
laborer  or  materialman  of  his  claim  for  labor  or  materials  confers 
upon  the  assignee  no  right  to  acquire  or  perfect  the  lien  to  which 
the  assignor  was  entitled.  In  other  words,  the  assignment  of  a  claim 
carries  no  lien  unless  the  mechanic  or  materialman  has  proceeded 
to  acquire  or  perfect  a  lien  as  required  by  the  statute.*  This  rule 
is  based  upon  the  idea  that  the  statute  confers  only  a  personal  right 
to  acquire  a  lien,*  or  that  no  lien  is  acquired  merely  by  doing  the 
work  or  furnishing  the  material,  but  that  something  is  required  to 

note ;  Rees  v.  Ludington,  13  Wis.  276,  62  N.  W.  895,  16  L.R. A.  288 ;  Math- 

80  Am.  Dec.  741  and  note.  wig  v.  Mann,  96  Wis.  213,  71  N.  W. 

Notes :  78  Am.  Dec.  378 ;  84  Am.  105,  66  A.  S.  R,  47  and  note. 

Dec.  385 ;  41  A.  S.  R.  771.  4.  Nashua  Trust  Co.  v.  U.  S.  Ed- 

2.  Henderson  v.  Connelly,  123  HI.  wards  Manufacturing  Co.,  99  la.  109, 
98,  14  N.  E.  1,  5  A.  S.  R.  490 ;  Bohn  68  N.  W.  587,  61  A.  S.  R.  226. 
Mfg.  Co.  V.  Kountze,  30  Neb.  719,  46  6.  Mills  v.  La  Verne  Land  Co.,  97 
N.  W.  1123,  12  L.R.A.  33;  Sheehy  v.  CaL  254,  32  Pac.  169,  33  A.  S.  R.  168. 
Fulton,  38  Neb.  691,  57  N.  W.  395,  Notes:  49  A.  S.  R.  531;  11  L.R.A. 
41  A.  S.  R.  7«7  and  note;  MUler  v.  742;  13  L.R.A.  704;  21  Ann-  Cas.  962; 
Mead,  127  N.  Y.  544,  28  N.  E.  387,  Ann.  Cas.  1915C  1119. 

13  L.R.A.  701.  6.  Mills  v.  La  Verne  Land  Co.,  97 

Notes :  6  A.  S.  R.  621 ;  33  A.  S.  R.  CaJ.  254,  32  Pac.  169,  33  A.   S.  R. 

783.  168 ;  Fleming  v.  Greener,  173  Ind.  260, 

3.  Fletcher  v.  Kellv,  S8  la.  475,  55  90  N.  E.  72,  73,  140  A.  S.  R.  254,  21 
N.  W.  474,  21  L.R.A.  347;  Nashua  Ann.  Cas.  959  and  note. 

Trust  Co.  V.  U.  S.  Edwards  Mfg.  Co.,  Notes :  49  A.  S.  R.  531 ;  11  L.R.A. 
99  la.  109,  68  N.  W.  587,  61  A.  S.  R.  742;  13  hA.K  704;  2%  Ann.  Caa.  962. 
226;  Miller  v.  Stoddard,  50  Minn.  272, 

960 


18  R.  C.  L.  MECHANICS^  UENS  §§  102,  103 

be  done  by  the  claimant  before  a  lien  attaches,  such  as  giving  notice 
to  the  owner. ^  In  conflict  with  the  view  above  set  forth,  the  position 
has  been  taken  by  the  courts  of  a  number  of  jurisdictions  that  the 
assignment  of  a  Uenable  claim  carries  with  it  the  right  to  the  lien 
and  clothes  the  assignee  with  authority  to  take  the  necessary  legal 
proceedings  to  perfect  and  enforce  it.®  This  rule  is  recognized  more 
often  in  jurisdictions  where  the  lien  is  deemed  to  attach  as  soon  as  the 
labor  ia  performed  or  the  material  is  furnished,  no  proceedings  being 
necessary  in  order  to  create  the  lien.* 

102.  Right  of  Assignai  of  Claim  to  File  Lien. — ^If  one  entitled  to  a 
mechanic's  lien  makes  an  absolute  a&signment  of  the  sum  due  him, 
and  not  merely  as  security,  a  lien  statement  filed  by  him  on  his  own 
account  after  such  assignment,  though  within  the  statutory  time,  is 
void,  and  will  not,  therefore,  inure  to  the  benefit  of  his  assignee.  But 
if  the  sum  due  is  assigned  as  collateral  security  far  the  payment  of 
a  debt,  the  assignor  still  has  sufficient  interest  to  entitle  him  to  file 
a  lien  statement  afterward  within  the  statutory  time,  which  will  aeoure 
liis  equitable  rights  in  the  claim  assigned,  and  also  inure  to  the  benefit 
of  his  a&signee.^* 

103.  Right  of  Assignee  of  Perfected  Lien.— Although  there  is  a 
direct,  conflict  of  authority  on  the  subject,  the  great  weight  of  author- 
ity, as  well  as  the  better  reasoning,  is  in  favor  of  the  rule  that  a 
perfected  mechanic's  lien  may  be  assigned,  and  the  assignee  may 
thereafter  enforce  it  in  his  awn  name,  and  in  the  same  method  that 
the  assignor  mi^t  have  doae.^^  So  it  has  been  held  that  one  who 
purchases  a  mechanic's  lien  at  a  discount  is  entitJed  to  enforce  it 
for  its  full  face  value  as  against  other  lienholders  toward  whom  he 
stands  in  no  fiduciary  relation.**  No  particular  form  of  words  is 
necessary  to  constitute  an  assignment  of  a  mechanic's  lien;  it  is 
snifieient  if  the  intent  of  the  parties  to  effect  an  assignment  is  clearly 
established.** 

7.  Note:  21  Anh.  Cas.  d63.  Notes:  66  A.  S.  R.833;  140  A.  S.  R. 

8.  Bover  v.  Keller,  268  III.  106^  101    260. 

N.  E.  237,  Ann.  Cas.  IQIOB  628;  Peat-  11.  Batesville  Institute  v.  Kauffraan, 

man  v.  Centerville  Ldght,  etc.,  Co.,  105  18  Wall.  151,  21  U.  S.  (L.  ed.)  775; 

la.  1,  74  N.  W.  68d,  67  A.  S.  R.  276  Davis  v.  Bilsland,  18  WaU.  659,  21  U. 

and  note;  Mnrphy  v.  Adams^  71  Me.  S:  (L.  ed.)   969;  Tutile  v.  Howe,  14 

113,  36  Am.  Rep.  299;  Kinney  v.  Du-  Minn.  145,  100  Am,  Dec.  205;  laege 

iuth  Ore  Co.,  68  Minn.  455,  60  N.  W.  v.  Bossieux,  15  Qratt.    (Va.)    83,  76 

23,  49  A.  S.  R.  528  and  note;  Smoot  Am.  Dec.  189. 

V.  Cheeketts,  41  Utah  211,  125  Pac.  Notes:  33  A.  S.  R.  171;  47  A.  S. 

412,  Ann.  Cas.  1915C  1113  and  note.  R.  626;  49  A.  8.  R.  630:  55  A.  S.  R. 

Notes:  140  A.  8.  B.  260;  11  L.R.A.  833:  67  A.  S.  R.  281;  13  L.RA.  704. 

742 ;  21  Ann.  Cas.  964.  12.  Title    Guarantee,    etc.,    Co.    v. 

9.  Note:  21  Ann.  Cas.  964.  Wrenn,  36  Ore.  62,  56  Pac.  271,  76 

10.  Davis  V.  Crookston  Waterworks,    A.  S.  R.  454. 

etc.,  Co.,  57  Minn.  402,  59  N.  W.  482,        Note:  140  A.  S.  R.  260. 
47  A.  S.  R.  622.  13.  Note:  49  A.  S.  R.  531. 
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VII.  Waiver,  Disohabge  or  Release  of  Lien 

104.  Waiver  of  Lien  Generally. — The  right  of  a  person  to  assert 
and  perfect  a  mechanic's  lien  is  a  statutory  privilege  which  he  may 
exercise  or  not,  at  his  pleasure,**  and  a  waiver  of  such  right  may  be 
inferred  from  circumstances.**  So  there  may  be  a  waiver  by  an 
agent  having  general  authority  to  represent  his  principal  in  the  trans- 
action out  of  which  the  claim  arises.**  As  a  mechanic's  lien  is  not 
an  interest  in  land,  it  may  be  waived  without  the  formalities  required 
in  the  case  of  instalments  affecting  land.*'  The  waiver  must,  how- 
ever, arise  from  the  consent,  express  or  implied,  of  the  person  who 
would  otherwise  be  entitled  to  the  lien,  or  else  from  such  a  line  of 
conduct  as  has  estopped  him  from  asserting  it.**  A  waiver  of  the 
right  to  a  lien  may  arise  by  neglecting  to  perfect  it,  and  to  bring 
suit  thereon  within  the  time  prescribed  by  statute,**  but  if  waived 
by  contract  during  the  pendency  of  the  w'ork,  there  should  be  a 
consideration  to  support  it.**  When  the  alleged  waiver  rests  upon 
contract,  and  the  terms  of  the  contract  are  ambiguous  on  the  ques- 
tion, the  doubt  should  be  resolved  against  the  waiver,  as  the  parties 
will  not  be  considered  as  having  w:aived  the  right  to  a  lien  unless 
they  expressly  agree  to  such  terms  as  are  inconsistent  with  the  exist- 
ence of  such  a  right.*  A  waiver  of  all  claims  for  labor  done  for  or 
materials  furnished  to  contractors  is  equivalent  to  a  waiver  of  the 
right  to  claim  a  lien  therefor  against  the  property,*  and  by  unreason- 
able delay  in  completing  the  work  a  waiver  may  arise  against  a 
lien  claimant  upon  principles  of  estoppel  in  pais.*  A  lien  is  not, 
however,  waived  by  the  fact  that  the  original  contract  has  been 
changed  in  small  particulars  by  mutual  consent,  and  the  time  for 
completing  it  is  extended.*    And,  while  a  subcontractor  is  estopped 

14.  Hughes  V.  Lansing,  34  Ore.  118,  19.  Hughes  v.  Lansing,  34  Ore.  118, 
56  Pac.  95,  75  A.  S.  R.  574;  Big  Horn  55  Pac.  95,  75  A.  S.  R.  674. 
Lumber  Co.  v.  Davis,  14  Wyo.  455,  84  20.  iCelly  v.  Johnson,  261  111.  135, 
Pac.  900,  85  Pac.  1048,  7  Ann.  Cas.  ^6  N.  E.  1068,  36  L.R.A.(N.S.)  573; 
940  Hughes  v.  Lansing,  34  Ore.  118,  55 

Notes:  94  A.  S.  R.  778;  1  Ann.  Cas.   ^^'  ^6,  75  A.  S.  R  574. 
0^4  1.  Maryland  Bnek  Co.  v.  Spuman, 

15.  Kiricwood  V.  Hoxie,  95  Mich.  62,  J^  ^d.  337,  26  A tl.  297,  35  A.  S.  K 
'i4  N  W  720  ^'i  A   S  R  54q  *^^'  ^'  LJi.A.  599;  Davis  v.  La  Crosse 

XT.      Jk    A     o    o    ^o  Hospital  Aas'n,  121  Wis.  679,  99  N.  W. 

Note:  75  A.  b.  K.  5/9  ^^^     351,  1  Ann.  Cas.  960  and  note. 

16.  Hughes  V  Lansing,  34  Ore.  118,       ^^^.  gp  ^  g,  r,  12O. 

55  Pac.  95,  75  A.  S.  R.  574.  2.  Hughes  v.  Lansing,  34  Ore.  118, 

17.  Hughes  V.  Lansing,  34  Ore.  118,   55  pa^.  95,  75  A.  S.  R.  574. 

56  Pac.  95,  75  A.  S.  R.  574.  3.  Hutchins  v.  Bautch,  123  Wis.  394, 

18.  Davis    V.    La    Crosse    Hospital  lOl  N.  W.  671,  107  A.  S.  R.  1014. 
Ass'n,  121  Wis.  579,  99  N.  W.  351,  4.  Montandon  v.  Deas,  14  Ala.  33, 
1  Ann.  Cas.  950  and  note.  48  Am.  Dec.  84. 

Note:  75  A.  S.  H.  579.  Note:  33  A.  S.  R.  783. 
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from  claiming  a  mechanic's  Ken  where  he  represents  that  he  has 
been  paid  in  full,  or  where  he  expressly  authorizes  the  owner  of  the 
premises  to  pay  a  certain  sum  to  the  contractor,*  yet  a  mistaken 
statement  that  a  mechanic's  lien  has  been  paid  does  not  estop  the 
lienor  from  subsequently  enforcing  it  against  one  who  bought  the 
property  in  reliance  on  the  statement,  if  it  was  made  to  him  with- 
out any  knowledge  that  he  had  any  interest  in  the  matter  or  any 
intention  to  buy  the  property.*  The  owner  and  contractor  cannot 
contract  to  waive  liens  of  subcontractors,  which  have  already  attached  ' 
or  where  the  statute  provides  for  a  lien  in  favor  of  each  separately 
and  independently.®  The  mere  extension  of  credit  is  not  a  waiver 
of  the  ri^t  to  a  mechanic's  lien,*  and  the  fact  that  the  credit  is 
extended  bevond  the  time  within  which  the  mechanic's  lien  must 
l)e  filed  does  not  constitute  a  waiver  of  the  right  to  the  lien  pro- 
vided the  lien  claim  is  filed  within  the  time  prescribed  by  statute.** 
The  extension  of  credit  for  a  reasonable  time,  and  not  to  a  later 
date  than  the  period  fixed  by  law  for  commencing  the  suit  to  enforce 
the  lien,  is  not  per  se  a  waiver  of  the  lien,**  nor  is  a  lien  waived  by 
the  reservation  of  a  vendor's  lien  bv  a  materialman.** 

105.  Release  or  Discharge  of  Lien  Generally. — ^The  right  to  a 
mechanic's  lien  may  be  extinguished  by  the  act  of  the  parties  or 
by  operation  of  law,  and  a  release  in  general  terms  executed  by 
mechanics  and  materialmen  operates  to  discharge. the  property  from 
their  liens  for  work  done  and  materials  furnished  after  as  well  as 
before  its  execution.**  But  where  a  release  of  a  mechanic's  lien  is 
given  to  a  mortgagee  merely  for  the  purpose  of  giving  priority  to 
the  mort.eage,  the  effect  of  the  release  will  be  confined  to  the  purpose 
intended  by  the  parties.**  Payment  of  the  amount  due  will,  of  course, 
discharge  the  lien,  but  to  do  so,  it  must  be  such  a  transaction  as 
would  constitute  a  payment  of  a  personal  claim  or  a  right  to  a  set- 
oflF.**     A  tender  of  the  amount  due  a  mechanic  or  materialman, 

6,  West  T.  Pinkston,  44  Utah  123,  And  see  infra,  par.  112, 113. 

138  Pac.  1152,  Ann.  Caa^  1916D  1065  10.  Note:  20  Ann.  Caa.  522. 

and  note.  11.  Thien   v.   Brand,   142   Wis.   85, 

6.  Kirchman  v.  Standard  Coal  Co.,  124  N.  W.  999,  20  Ann.  Cas.  521  and 
112  la.  668,  84  N.  W.  939,  52  L.R.A.  note. 

318.  12.  Case  Mfg.  Co.  v.  Smith,  40  Fed. 

7.  Kellv  V.  Johnson,  251  111.  135,  95  339,  5  L.R.A.  231 ;  Warner  Elevator 
N.  E.  1068,  36  L.R.A.(N.S.)   573.  Mfg.  Co.  v.  Capitol  Inv.,  etc.,  Ass'n, 

8.  Central  Trust  Co.  v.  Richmond,  127  Mich.  323,  86  N.  W.  828,  89  A. 
etc.,  R.  Co.,  68  Fed.  90,  31  U.  S.  App.  S.  R.  473  and  note;  Chapman  v.  Brew- 
675,  15  C.  C.  A.  273,  41  L.R.A.  458;  er,  43  Neb.  890,  62  N.  W.  320,  47  A. 
Green  v.  Williams,  92  Tenn.  220,  21  S.  R.  779. 

S.  W.  520, 19  L.R.A.  478.  13.  Brown  v.  Williams,  120  Pa.  St. 

9.  Bailey  v.  Hull,  11  Wis.  289,  78    24,  13  Atl.  519,  6  A.  S.  R.  689. 
Am.  Dec.  706.  14.  Paulsen  v.  Mauske,  126  III.  72, 

Notes:  55  A.  S.  R.  833;  20  Ann.    18  N.  E.  275,  9  A.  S.  R.  532. 
Cas.  522.  16.  Kirchman  v.  Standard  Coal  Co., 
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although  not  accepted,  operates  to  discharge  the  lien,'*  except  that 
wlien  the  chiimant  is  honestly  claiming  a  greater  amount  to  be  due 
than  the  owner  tenders,  he  cannot  be  put  in  the  position  of  having 
to  accept  the  tender  with  a  condition  attached  which  does  not  leave 
him  free  to  contest  such  right.*'  While  there  is  authority  to  the 
effect  that  on  the  death  of  the  owner  of  property  the  right  to  file 
a  mechanic's  lien  thereon  terminates,*^  the  better  view  seems  to  be 
otherwise,  especially  under  the  statutes  w'hich  confer  the  right  to  a 
lien  on  the  commencement  of  the  work  and  when  the  steps  required 
by  the  statute  to  be  taken  are  in  the  nature  of  conditions  subse- 
quent.*® And  it  is  held  that  the  death  of  the  principal  contractor 
during  the  progress  of  the  work  does  not  deprive  a  subcontractor 
who  has  done  work  or  furnished  material  of  his  statutory  right  to 
a  lien  upon  the  fund  arising  from  the  contract,  especially  if  the 
contract  is  thereafter  completed  by  the  personal  representative.-® 

106.  On  Givi^g  Bond  or  Undertaking.^In  some  states  the  statutes 
provide  for  the  releiise  of  a  mechanic's  lien  on  the  filing  by  the  prop- 
erty owner  of  an  approved  bond  or  undertaking,  and  it  has  been 
held  that  a  purchaser  of  the  property  under  a  mortgage  foreclosure 
sale  is  within  the  meiming  of  a  statute  providing  that  in  proceed- 
ings to  enforce  such  liens  the  ^'defendant''  may  file  an  undertaking 
with  sureties  and  release  the  property  from  the  lien.*  When  such 
an  undertaking  has  been  filed,  the  complainant  may  take  a  personal 
decree  only  against  the  defendant,  and  may  sue  the  sureties  on  the 
undertaking.*  In  an  action  thereon,  where  no  fraud  or  coUuBion 
is  shown,  a  judgment  rendered  against  the  principal  is  conclusive 
evidence  of  the  debt  thereby  ascertained,  both  against  him  and  against 
the  surety.*  The  sureties  may  defend  an  action  against  themselves 
and  their  principal  to  foreclose  the  bond,  though  the  judgment 
demanded  is  in  form  against  the  property  represented  by  the  bond, 
and  may  show  therein  that  the  amount  of  the  claim  in  the  notice  of 
lien  is  exaggerated  and  false,  although  the  principal  does  not  see 
fit  to  defend.*  A  court  of  equity  may  cancel  and  expunge  from 
jthe  record  a  bond  given  for  the  purpose  of  dissolving  a  mechanic's 

11^  la.  668,  84  N.  W.  939,  52  L.R.A.  181,  86  N.  E.  882,  20  L.R.A.(N.S.) 
318.  44  and  note. 

16.  Ttfoynahan  v.  Moore,  9  Mich.  9,       Note:  11  L.R.A.  742. 

.77  Am.  Dee.  468.  1.  Ansflo-ADierie^n  Sav.,  etc.,  Ass'n 

Note:  Ann.  Cas.  19123  932.  v.  Campbell,  13  App.  Cas.  (D.  C.)  581, 

17.  Piltsbiirfrh    Plate    Glass    Co.    v.    43  L.R.A.  622. 

Leary,  25  S.  D.  256,  126  N.  W.  271,  2.  Phillips  v.  Gilbert,  101  U.  S.  721, 

Ann.  Ca9..1912B  928,  31  L.R.A.(N.S.)  25  U.  S.  (L  od.)  833. 

'746.  3.  Notes:   9   Ann.    Cas.  158;   Ann. 

18.  Tubi'idv  V.  AVright,  144  N.   Y.  Cas.  1915D  408. 

"519,  39  N.  E.  640.  43  A.  S.  R.  776.       4.  Acsohlimann  v.  Presbvterian  Hos- 

19.  Note:  43  A.  S.  R.  778.  pital,  165  N.  Y.  296,  59*  N.  E.  148. 
2D.  Vernon  V.  Harper,  79  Ohio  St.    80  A.  S.  R.  723. 
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lien  where  the  approval  of  such  hond  by  a  magistrate  has  been  fraudu- 
lently procured  by  means  of  false  testimony.* 

107.  Removal  or  Destruction  of  Work  or  Improvement. — Although 
there  is  some  conflict  of  opinion  in  the  decisions  as  to  whether  a 
meelianic's  lien  attaches  to  land  where  the  improvement  giving  rise 
to  the  lien  has  been  destroyed  or  removed,  much  of  the  apparent 
conflict  results  from  the  fact  that  the  provisions  of  the  mechanics' 
lien  statutes  differ  in  the  various  jurisdictions.*  A  general  survey 
of  the  authorities  seems  to  show  that  where  a  statute  creates  an  abso- 
lute and  unqualified  lien  upon  the  land  as  well  as  upon  the  building 
or  improvement,  thereon,  the  lien  will  continue  as  to  the  land  although 
the  building  or  improvement  is  destroyed  or  removed ; '  but  if  from 
the  terms  of  the  statute  it  is  manifestly  intended  thereby  that  the 
lien  on  Jhe  land  shall  exist  only  as  an  incident  to  the  building  or 
improvement  and  coocurrently  therewith,  the  lien  on  the  land  ceases 
to  exist  when  the  lien  on  the  improvement  is  lost  through  its  removal 
or  destruction.®  Under  thQ  first  rule  the  circumstance  is  usually 
present  that,  tinder  the  statute,  the  lien  attaches  at  the  time  the 
labor  or  material  is  furnished,  and  consequently  prior  to  the  destruc- 
tion of  the  building,*  and  the  further  suggestion  is  sometimes  made, 
especially  in  the  ca«e  of  claims  by  laborers  and  materialmen,  that 
the  principal  object  ©f  the  statute  is  to  provide  security  for  a  class 
of  persons  whose  claims  gradually  aocomulate  from  day  to  day,  and 
who  cannot  protect  themselves  in  any  other  way.^*  The  second  rule- 
is  applied  under  the  circumstances  stated  and  when  the  building  or 
improvement  is  destroyed  without  the  fault  of  the  owner,**  but  is 
not  applicable  where  the  destruction  is  only  partial  and  a  substantial 
part  of  the  structure  remains  to  the  oi^mer,**  nor  when  the  building 
contract  requires  the  owner  to  carry  insurance  for  the  full  amount 
of  labor  and  material  as  the  work  progresses.**    A  lien  for  the  labor 

5.  Keves  v.  Brackett,  187  Mass.  306,    Cas.  1913A  943. 

72  N.  E.  986,  3  Ann.  Cas.  81.  9.  Notes:  110  A.  8.  R.  843;  2  Ann. 

6.  Note:  2  Ann.  Cas.  812.  Cas.  813. 

7.  Smith  V.  Neubaner,  144  Ind.  95,  10.  Notes;    13   LJI.A.    701;    App. 
42  N.   E.  40,   1094,  33  L.R.A.   685;  Cas.  1914D  681. 

Halsey  v.  Waukesha  Springs  Sanita-  11.  Humboldt  Lumber  Mill  Co.   v.. 

rinm  Co.,  125  Wis.  311, 104  N.  W.  94,  Crisp,  146  Cal.  686,  81  Pac.  30,  106 

110  A.  S.  R.  838,  OTerruling  Goodman  A.   S.   R.  75,  2  Ann.   Cas.   811   and 

V.  Baerlocher,  88  Wis.  287,  60  N.  W.  note. 

415,  43  A.  S.  R.  893  and  note.  12.  Butler  v.  Ng  Chung,  160  Cal. 

Notes:  41  L.R.A.(N.SO  300;  2  Ann.  435,  117  Pac  512,  Ann.  Cas.  1913A 

Cas.  812;  Ann.  Cas,  1913 A  943.  940. 

8.  Chenoweth  v.   Spencer,   64   Ore.  Note:  41  L.R.A.(N.S.)  302. 

540,  131  Pac.  302,  Ann.  Cas.  1914D       18.  Butler  v.  Ng  Chung,  160  Cal. 
678  and  note.  435,  117  Pac.  512,  Ann.  Cas.  1913A 

Notes:  43  A.  S,  R.  905;  41  L.RA.    940. 
(N.S.)    301;   2  Ann.  Cas.  812;   Ann, 
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and  materials  used  in  making  an  alteration,  to  a  building  which  is 
put  to  use  as  altered  is  not  destroyed  by  the  removal  of  the  altera- 
tions and  restoration  of  the  building  to  its  original  state/*  and  an 
owner  who  is  as  much  responsible  for  the  collapse  of  a  building  for 
the  construction  of  which  he  has  contracted  as  is  the  contractor  can- 
not be  allowed  to  apply  the  unused  portion  of  the  contract  price  for 
the  reconstruction  of  the  building  as  against  unpaid  claims  of  mate- 
rialmen.*^ 

108.  Insolvency  or  Bankruptcy  of  Owner  or  Contractor. — A'  vested 
right  to  a  lien  is  not  extinguished  by  an  assignment  for  the  benefit 
of  creditors  by  the  owner  of  the  property,**  though  under  the  practice 
in  the  particular  jurisdiction  the  assignment  may  prevent  its  enforce- 
ment without  leave  of  the  court  and  may  require  its  recognition  as 
a  prior  claim  in  the  insolvency  proceeding.*'  Any  rights  of  a  trustee 
in  bankruptcy  or  defendant  under  such  trustee  are  subordinate  to 
prior  rights  acquired  under  a  mechanic's  lien  statute.*®  To  be  entitled 
to  recognition  in  the  bankruptcy  proceedings  as  a  fixed  lien,  it,  how- 
ever, must  appear  that  there  has  been  a  compliance  with  the  pro- 
visions of  the  statute  for  establishing  and  preserving  the  lien.  The 
bankruptcy  court  has  power  to  pass  upon  the  validity  of  such  liens 
asserted  against  property  which  has  come  into  its  hands,  but  where, 
at  the  time  of  the  adjudication,  a  Suit  to  enforce  a  mechanic's  lien 
is  pending  in  a  stat«  court,  inasmuch  as  the  validity  and  attribut&s 
of  a  lien  are  to  be  determined  by  state  law,  the  bankruptcy  court 
may  leave  the  question  to  the  determination  of  the  state  court.*^ 
Pending  the  bankruptcy  proceedings,  however,  no  order  can  be  made 
in  the  state  court  for  the  sale  of  the  property  to  satisfy  the  lien,-^ 
though  it  seems  that  a  discharge  in  bankruptcy  of  the  owner  of  the 
property  does  not  affect  the  lien .  if  it  was  satisfied  in  the  bankruptcy 
proceedings.*  The  appointment  of  a  receiver  by  a  federal  court 
after  a  judgment  establishing  a  mechanic's  lien  against  specific  prop- 
erty and  directing  a  sale  of  it  to  satisfy  the  demand  will  not  defeat 
the  right  of  the  lien  claimant  to  have  the  property  sold  on  execution 
under  the  judgment.*     And  so  in  case  of  the  bankruptcy  of  the 

14.  Pacific   Sash,   etc.,   Co.   v.   Bu-   29  N.  D.  113,  150  N.  W.  563,  L.R.A. 
miller,  162  Cal.  664,  124  Pac.  230,  41'  1915F  1132  and  note. 
L.R.A.(N.S.)   296.  Note:  4  Am.  Rep.  543. 

15.  Nancolas   v.    Hetaffcr,    136   la.       And  see  Bankruptcy,  vol.  3,  p.  292. 
341,  112  N.  W.  382,  12  L.R.A.(N.S.)       19.  Note :L.R.A.1915F  1134. 

864.  20.  Clifton  v.  Foster,  lOa  Maas.  233, 

16.  Lockett  V.  Robinson,  31  Fla.  134,   4  Am,  Rep.  539. 

12  So.  649,  20  L.R.A.  67;  Steger  v.  1.  Note:  42  L.R.A.(N.S.)  296.    And 

Arctic  Refrigerating  Co.,  89  Tenn.  453,  see  Bankruptcy,  vol.  3,  p.  320, 

14  S.  W.  1087,  11  L.R.A.  680.  2.  Rogers,    etc.,    Hardware    Co.    v. 

17.  Quimbv  v.  Slipper,  7  Wash.  475,  Cleveland  Bldg.  Co.,  132  Mo.  442,  34 
35  Pac.  116,  38  A.  S.  R.  899.  S.  W.  57,  53  A.  S.  R.  494,  31  L.R.A. 

18.  Moreau  Lumber  Co.  v.  Johnson.  .^35,                         '       ' 
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original  contractor,  a  notice  or  lien  served  or  filed  within  four  months 
before  the  contractor's  bankruptcy  is  neither  a  lien  obtained  by  legal 
proceedings,  nor  an  incumbrance  created  by  the  bankrupt,  so  as  to 
render  it  assailable  by  the  trustee  as  within  the  liens  or  assignments 
invalidated  by  the  national  bankruptcy  act.*  Where  the  lien  arises 
from  the  act  of  filing,  and  not  from  doing  work  or  furnishing  mate- 
rial, the  filing  of  a  lien  after  bankruptcy  is  ineffective  to  give  the 
lienor  any  rights  as  against  the  contractor's  trustee,  but,  according 
to  some  decisions,  where  the  lien  statute  is  construed  by  the  state 
court  to  give  a  preferential  statutory  right  in  the  nature  of  an  equi- 
table lien  until  the  expiration  of  the  time  allowed  for  filing  a  lien, 
the  failure  of  a  subconteictor  to  file  a  lien  until  after  the  adjudication 
of  the  contractor  in  bankruptcy  does  not  give  the  trustee  priority 
over  the  subcontractor,  where  he  filed  the  lien  within  the  time  allowed 
by  the  state  statute.*  It  has  been  held,  however,  under  a  rule  that 
a  materialman  must  have  a  judgment  against  the  contractor  in  order 
to  foreclose  his  lien  upon  the  property,  that  if  the  contractor  be 
adjudged  a  bankrupt  so  that  no  judgment  in  personam  can  be  had 
against  him  in  an  action  at  law,  his  immunity  from  liability  to  a  per- 
sonal judgment  will  not  give  the  materialman  a  right  to  foreclose  his 
lien  in  equity  against  the  property  improved.* 

109.  Conveyance  of  Property. — ^Under  statutes  which  provide  that 
the  claimant  shall,  upon  giving  or  filing  notice,  have  a  lien  upon 
the  property,  a  sale  of  it  in  good  faith  before  the  notice  of  lien  is 
given  or  filed  prevents  the  acquisition  of  any  lien.*  But  when  the 
statutes  recognize  the  right  to  a  lien  from  the  date  of  the  contract 
or  the  time  of  the  commencement  of  the  building  or  other  improve- 
ment, or  from  the  beginning  of  thd  performance  of  the  labor  or  the 
furnishing  of  material  for  which  the  lien  is  cledmed,  a  lien  which 
has  thus  attached  is  not  affected  by  a  change  of  ownership  during 
the  progress  of  the  work.'     In  such  case  a  purchaser  is  chargeable 

3.  Eberle  ▼.  Drennan,  40  Okla.  59,  4.  Notes:     51     L.B.A.(N.fiL)      70; 

136  Pac.  162,  51  L.R.A.(N.S.)  68  and  L.R.A.U916F  113. 

note.    In  Chiekasaw  Hotel  Co.  v.  Bar-  6.  Pike  Bros.  Lumber  Co.  v.  Miteh- 

ker  Constr.  Co.,  135  Tenn.  305,  186  ell,  132  Ga.   675,   64  S.   E,  998,   26 

S.  W.  115,  L.R.A.1916P  106,  it  was  L.R.A.(N.S.)  409  and  note, 

held  that   an   adjudication   of   bank-  6.  Bolton  v.  Johns,  5  Pa.  St.  145, 

ruptcy  against  the  principal  eontractor,  47  Am.  Dec.  404  and  note, 

a  corporation,  pending  a  proceeding  in  Notes :  61  Am.  Dec.  699 ;  56  A.  S. 

equity    to    enforce    mechanics*    liens  R.  304. 

against  the  property  to  which  the  con-  7.  Boyer  v.  Keller,  258  Til.  106,  101 
tract  related,  does  not  draw  the  entire!  N.  E.  237,  Ann.  Cas.  191 6B  628;  Con- 
proceeding  into  the  bankrtiptcy  coart,  lee  v.  Clark,  14  Ind.  App.  205,  42  N. 
but  the  equity  court  may  render  a  qual-  E.  762,  56  A.  S.  R.  298;  Parsons  v. 
ified  judgment  against  the  contractor  Copelimd,  33  Me.  370,  54  Am.  Dec. 
in  favor  of  th^  lien  claimants,  so  as  to  628;  Williams  v.  Chicago,  etc.,  R.  Co., 
establish  a  basis  for  the  enforcement '  112  Mo.  463,  20  S.  W.  631,  34  A.  S. 
of  the  liens.  R-  403;  Gordon  v.  Torrey,  15  N.  J. 
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with  notice  that  a  lien  might  attach  to  the  property  for  the  iniprove- 
nientis.^  A  purcha.ser  before  the  time  for  filing  a  lien  on  the  prop- 
erty has  expired  may  be  required  to  pay  such  lien  although  in  pur- 
chasing he  relies  upon  the  representations  of  the  vendor  that  the 
contractor's  claims  against  the  property  have  all  been  paid  in  full.* 
Where  a  mechanic's  lien  has  attached  to  property  before  it  is  con- 
veyed to  a  city,  the  city  takes  subject  to  the  lien,  and  although  the 
property  is  public,  still  the  lien  is  valid  and  may  be  enforced.*^ 
Under  a  statute  providing  that  no  deed  shall  be  held  to  l)e  legally 
lodged  for  record  until  the  tax  bo  paid  thereon,  it  has  been  held 
that  a  mechanic's  lien  may  be  enforced  against  property  which  the 
debtor  has  conveyed  previous  to  the  performance  of  the  work,  where 
the  tax  upon  the  deed  was  not  paid,  though  it  was  acknowledged 
and  left  for  registration;  and  the  debtor,  who  was  insolvent,  remained 
in  possession  of  the  lot,  and  contracted  for  the  building  of  a  house 
upon  it;  and  his  grantees  were  aware  of  the  erection  of  the  build- 
ing but  remained  silent,  and  the  mechanic  was  unaware  of  their 
claim.**  A  conveyance  of  land  to  be  held  by  the  grantee  under  a 
secret  trust  for  the  grantor  is  void  as  against  mechanics'  liens  for 
labor  subsequently  performed  under  a  contract  with  the  grantor.*- 
110.  Judicial  Sale. — In  a  numljcr  of  jurisdictions  the  rule  is  set- 
tled that  a  mechanic's  lien  is  discharged  by  a  judicial  sale  of  the 
real  estate  bound  by  the.  lien,  when  the  sale  was  ordercid  on  a  claim 
or  other  lien  having  priority  over  the  mechanic's  lieu,  unless  there 
is  an  agreement  to  the  contrar>'.**  Under  this  rule,  when  the  lien 
is  lost  the  claimant  is  remitted  to  the  fund  produced  by  the  sale 
for  the  satisfaction  of  his  claim.**  In  such  a  case,  and  in  a  juris- 
diction in  which  a  suit  to  enforce  a  mechanic's  lien  is  considered 
as  strictly  an  action  in  rem,  ad  the  lien  is  divested  the  suit  cannot 

Eq.  112,  82  Am.  Dec,  273;  Bates  Mach.  9.  Conlee  v.  Clark,  14  Ind.  App.  205, 

Co.  v.  Trenton,  etc.,  R.  Co.,  70  N.  J.  42  N.  B.  762,  50  A.  S.  R.  298. 

L.  684,  58  Atl.  935,  103  A.  S.  R.  811;  10.  Salein  v.  Lane,  etc,  Co.,  189  111. 

Burr  V.  Maultabv,  99  N.  C.  263,  6  S.  E.  593,  60  N.  E.  37,  82  A.  S.  R.  481  and 

108,  6  A.  S.  R.  5]  7;  McNi^l  Pipe,  etc.,  note. 

Co.   V.   Rowland,  111  N.   C.  615,  16  ?^,^*?,Vm?"'  ^^^;.}^}^.  i?^'     ...    v 

S.  B.  857,  20  L.R.A.  743;   Green  v.  oi^o?¥*'P^T^''"  ^^^f ^' ^  ^^t^-  (^y.) 


V?       QQ  A    Q  p   Q«r;    r;fi  A    Q  T?     (Pa.)  486,  31  Am.  Dec.  542 ;  Rosenbei^T 
Notes:  33  A.  S.  «•  385;  56  A.  S.  R.    ^  Cupersmith,  240  Pa.  St.  162,  87  Atl. 

304;  82  A.  S.  R.  488.  570,  Ann.  Cas.  1915A  312  and  note, 

8.  Waterbury  Lumber,  etc.,  Co.  v.  .47  L.R.A.(N.S.)  706  and  note. 

Asterchinsky,  87  Conn.   316,  87  Atl.       14.  Rosenberg    v.    Cupersmith,    240 

739,  Ann.  Cas.  1916B  613;  Thorn  r.    Pa.  St.  162,  87  Atl.  570,  Ann.  Cas. 

Barringer,  73  W.  Va.  618,  81  S.  E.    1915A  312  and  note,  47  L.R>A.(N.S.) 

846,  Ann.  Cas.  1916B  625.  706  and  note. 

968 


18  K.  C.  L.  MECHANICS'  LIENS  §§  111,  112 

be  further  maintained  even  to  ascertain  the  amount  of  the  claim, 
but  the  lienholder  may  have  the  amotmt  of  his  claim  ascertained 
and  its  standing  determined  before  the  conrt  or  the  auditor  who 
distributes  the  fund.**  This  rule  as  to  the  discharge  of  a  mechanic's 
lien  by  the  judicial  sale  of  the  property  bound  by  such  lien  does  nol 
obtain  in  all  jurif;dictions.** 

111.  Merger  of  Estates. — A  merger  of  estates  is  not  favored  in 
equity,  and  even  where  two  or  more  rights  or  estates  are  united  in 
one  person,  equity  will  keep  them  distinct,  if  frojn  the  intention  of 
the  iparty,  express  or  implied,  he  wishes  them  so  kept.*'  The  union 
of  legal  and  equitable  estates,  so  as  to  give  a  priority  to  the  liens 
on  the  latter,  never  takes  place  against  the  intention  of  the  parties, 
where  that  intention  is  manifested.**  It  is  only  where  the  fee  simple 
and  the  lien  center  in  the  same  person,  and  where  there  are  no  inter- 
vening equities,  that  a  merger  of  the  title  and  the  lien  will  take 
place,^*  and  consequently  if  the  holder  of  a  purchase  money  mortgage, 
having  priority  over  a  mechanic's  lien,  takes  from  his  grantee  a  quit- 
claim deed  to  the  property  after  the  lien  has  attached,  in  considera- 
tion of  such  grantee's  release  from  personal  liability  on  the  notes 
secured  by  the  mortgage,  a  merger  does  not  take  place,  and  equity 
will  preserve  the  prior  lien  of  the  mortgagor.'^  In  the  case  of  a 
merger  of  the  estates,  as  by  a  purchase  of  the  leasehold  by  the  lessor, 
if  at  the  time  of  purchasing  the  leasehold,  the  lessor  has  full  knowl- 
edge of  a  mechanic's  Hen  against  it,  no  equitable  consideration  exists 
for  the  separation  of  the  two  estates,  and  the  entire  estate  is  liable 
for  the  lien.* 

112.  Taking  Unsecured  Note  of  Owner  or  Contractor. — In  the 
•  absence  of  a  contrary  intention  or  agreement,  the  mere  accej)tance 

of  the  owner's  or  the  contractor's  unsecured  promissory  note,  where 
such  note  falls  due  within  the  statutory  period  for  the  enforcement 
of  a  mechanic's  lien,  is  not  a  payment  that  will  waive  the  lien,  but 
in  effect  merely  suspends  the  right  to  enforce  the  lien  until  the  matur- 
ity of  the  note,  and  amounts  to  nothing  more  than  evidence  of  liquida- 
tion of  the  debt,  thus  making  more  definite  the  terms  and  figures 
of  the  obligation,*    And  it  seems  to  be  the  well  settled  general  rule 

16.  Note:  47  L.R.A.fN.S.)  707.         683,  36  N.  E.  132,  45  A.  S.  R.  218. 

16.  Note:  Ann.  Cas.  1915A  314.  1.  Evans  v.  Younpr,  10  Colo.  316,  15 

17.  Note:   78  Am.   Dec.   378.     See   Pac.  424,  3  A.  S.  R.  583. 

supra,   par.    15.      An<^    s<h»   <»enerally,  Notes:  45  Am.  Dec.  678;  33  A.  S. 

Estates,  vol.  10,  p.  666  et  seq.  R.  385;  55  A.  S.  R.  137. 

18.  Campbeirs  Appeal,  36  Pa.  St.  2.  Van  Stone  v.  Still  well,  etc.,  Mfgr. 
247.  78  Am.  Dec.  375.  Co.,  142  U.  S.  128,  12  S.  Ct.  181,  35 

19.  Bowlingr  V.  Garrett,  4P  Kan.  504,  U.  S.  (L.  ed.)  961;  Montandon  v.  Deaa, 
31  Pac.  136,  33  A.  S.  R.  377;  Camp-  14  Ala.  33,  48  Am.  Dec.  84  and  notp; 
bell's  Appeal,  36  Pa.  St,  247,  78  Am.  Meek  v.  Parker,  63  Ark.  367,  38  S.  W. 
Dec.  375.  900,  58  A.  S.  R.  119  and  note ;  Water- 

20.  Coburn   v.   Stephens,   137   Ind.  bury  Lumber,  etc.,  Co.  v.  Asterchinsky, 
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that  the  giving  by  the  claimant  of  a  receipt  "in  full"  for  the  own- 
er's or  the  contractor's  note  will  not,  unless  a  clear  intention  to  waive 
is  shown,  discharge  the  lien.'  In  a  few  states,  however,  in  which 
negotiable  paper  accepted  on  a  simple  contract  debt  is  prima  facie 
payment  of  the  debt,  it  is  held  that  the  acceptance  by  the  claimant 
of  the  owner's  or  the  contractor's  promissory  n6te  gives  rise  to  a 
rebuttable  presumption  of  waiver.*  But  even  in  those  states  there 
seems  to  be  a  tendency  to  look  on  the  application  of  this  principle 
to  lien  claims  as  a  somewhat  doubtful  rule,  and  an  intention  or 
agreement  that  the  note  was  not  accepted  as  payment  may  be  readily 
shown  in  evidence.  And  some  courts  have  held  that  while  in  the 
absence  of  a  contrary  agreement,  the  acceptance  by  the  claimant  of 
a  negotiable  note  waives  the  mechanic's  lien,  the  acceptance  of  a 
note  not  governed  by  the  law  merchant  does  not  amount  to  a  waiver. 
The  general  rule  as  to  the  effect  of  the  claimant's  negotiating  such 
a  note  or  draft  seems  to  be  that  such  negotiation,  of  itself,  will  not 
constitute  a  waiver  of  the  right  to  enforce  a  mechanic's  lien,*  if  the 
transfer  is  made  before  maturity  and  the  payee  takes  it  up  at  matur- 
ity, and  is  in  a  position  to  surrender  it,*  or  if  the  lieu  also  has  been 
assigned  to  the  holder  of  the  note,  who  may  foreclose  the  lien  and 
surrender  the  note.^    Even  in  those  jurisdictions  wherein  the  accept- 

87  Conn.  316,  87  Atl.  739,  Ann.  Cas.  1097;  35  L.R.A.(N.S.)  93;  Ann.  Cas. 

1916B  613;  Stringfellow  v.  CoQns,  57  1915A  961,  065. 

Fla.  158,  49  So.  1019,  131  A.  S.  R.  3.  Stringfellow   v.    Coons,   57    Fla, 

1089;  Balkcom  v.  Empire  Lumber  Co.,  158,  49  So.  1019,  131  A.  S.  R.  1080; 

91  Ga.  651, 17  S.  E.  1020,  44  A.  S.  R.  Ooble  v.  G»le,  7  Blackf.   (Ind.)   218, 

58;  Mivelaz  v.  Johnson,  124  Ky.  251,  41   Am.  Deo.   219;   The   Charlotte  v. 

98  S.  W.  1020,  124  A.  S.  R.  398  and  Hammond,  9  Mo.  59,  43  Am.  Dec.  536 ; 

note,  14  Ann.  Cas.  688 ;  .McMurray  v.  McMurray  v.  Taylor,  30  Mo.  263,  77 

Taylor,  30  Mo.  263,  77  Am.  Dec.  611 ;  Am.  Dec.  611 ;  Hoagland  v.  Lusk,  33 

Hoagland  v.  Lusk,  33  Neb.   376,  50  Neb.  376,  50  N.  W.  162,  29  A.  S.  R. 

N.  W.  162,  29  A.  S.  R.  485  and  note;  485   and   note.     Compare   Chapin   v. 

Chapman  v.  Brewer,  43  Neb.  890,  62  Persse,  etc.,  Paper  Works,  30  Conn. 

N.  W.  320,  47  A.  S.  R.  779  and  note;  461,  79  Am.  Dec.  263. 

Odd  Fellows'  Hall  v.  Masser,  24  Pa.  Notes:  48  Am.  Dec.  92;  47  A.  S. 

St.  507,  64  Am.  Dec.  675;  American  R.  789;  Ann.  Cas.  1915A  ^3. 

Car,  etc.,  Co.  v.  Alexandria  Water  Co.,  4.  Quimby  v.  Durgin,  148  Mass.  104, 

221  Pa.  St.  529,  70  Atl.  867,  128  A.  19  N.  E.  14,  1  L.R.A.  514. 

S.  R.  749,  15  Ann.  Cas.  641;  Hill  v.  Note:  Ann.  Cas.  1915A  963. 

AlUance  Bldg.  Co.,  6  S.  D.  160,  60  6.  Note:  Ann.  Caa.  1915A  964. 

N.  W.  752,  55  A.  S.  R.  819 ;  Llewellyn  6.  Meek  v.  Parker,  63  Ark.  367,  38 

Iron   Works  v.   LitUeaeld,  74  Wash.  S.  W.  900,  58  A.  S.  R.  119 ;  Balkcom 

86,  132  Pac.  867,  Ann.  Cas.  1915A  959  v.  Empire. Lumber  Co.,  91  Ga,  651,  17 

and  note  (by  statute);  Bailey  v.  Hull,  S.  E.  1020,  44  A.  S.  R.  58;  Hill  v. 

11   Wis.  289,  78  Am.  Dec.  706  and  Alliance  Bldg.  Co.,  6  S.  D.  160,  60 

note.                                                      .  N.  W.  752,  55  A.  S.  R-  819  and  note. 

Notes:  41  Am.  Dec.  221;   79  Am.  Notes:  41  Am.  Dec.  222;  35  L.R.A. 

Dec.  277;  29  A.  S.  R.  488;  41  A.  S.  R.  (N.S.)  93. 

761;  55  A.   S.  R.  833;  89  A.  S.  R.  7.  Hill  v.  Alliance  Bldg.  Co.,  6  S.  D. 

476;  94  A.  S.  R.  778;  131  A.  S.  R.  160,  60  N.  W.  752,  55  A.  S.  R.  819. 
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ance  of  a  note  is  prima  facie  a  waiver  of  a  mechanic's  Uen  claim,  if 
a  note  is  received  with,  the  understanding  that  it  shall  not  «o  operate 
its  negotiation  does  not  obviate  the  effect  of  such  understanding  or 
waive  the  claim.'  On  the  other  hand,  the  authorities  almost  with- 
out exception  hold  that  the  acceptance  of  a  note  which  will  not  reach 
maturity  within  the  statutory  period  for  enforcing  a  mechanics'  lien 
is  a  waiver  of  the  right  to  a  lien,  though  the  view  has  been  taken 
that  the  waiver  naturally  arising  from  the  acceptance  of  such  a  note 
can  be  obviated  by  an  express  stipulation  to  the  contrary.'  But  an 
agreement  to  receive. a  note  falling  due  at  a  day  beyond  the  period 
within  which  a  lien  must  be  asserted  will  be  no  waiver  of  the  lien 
when  the  agreement  to  give  the  note  has  not  been  performed  by  the 
promisor.  ^^ 

113,  Accepting  Security, — While  some  courts  hold  that  a  mechan- 
ic's lien  on  real  property  is  waived  by  the  lienor's  acceptance  of  a 
mortgage  on  such  property  for  the  amount  due  on  such  lien,**  or 
when  the  mechanic  or  materialman  has  accepted  a  different  security 
at  tlie  time  the  contract  or  agreement  was  made,*^  others  take  the 
view  that  the  statutory  lien  is  not  waived  by  taking  other  security, 
unless  the  parties  have  expressly  agreed  to  such  terms  as  are  incon- 
sistent with  the  existence  or  enforcement  of  the  lien.^'  In  the 
absence  of  such  conditions  the  taking  of  a  mortgage  may  be  regarded 
as  cumulative  security.^*  And  so  the  acceptance  of  a  note  and  chat- 
tel mortgage  as  collateral  security  for  materials  furnished  has  been 
held  not  to  be  a  waiver  of  a  mechanic's  lien  unless  such  is  clearly 
shown  to  have  been  the  intention  of  the  parties.*^  Certainly  a  mere 
agreement  to  accept  other  security  is  not  a  waiver  of  a  lien  when 
such  agreement  has  not  been  carried  out  by  the  owner  of  the  prop- 
erty.** 

8.  Quimby  v.  Durgin,  148  Maw.  104,  13.  Martin  v.  Becker,  169  Cal.  301, 
19N.E.14,lIi.R.A.514.  146  Pac.  665,  Ann.  Cas.  1916D  171 

Note:  Ann.  Cas.  1915A  964.  and  note;  Maryland  Brick  Co.  v.  Spil- 

9.  Note :  Ann.  Cas.  1915A  967.  man,  76  Md.  337,  25  Atl.  297,  35  A. 

10.  Chicago,  etc.,  R.  Co,  v.  Union    S.  R.  431,  17  L.R.A.  699. 
RolHng-Mill   Co.,    109   U.    S.   702,   3       Notes:  41  Am.  Dec.  223;  41  A.  S. 
S.  Ct.  594,  27  U.  S.   (L,  ed.)   1081;   R.  762;  44  A.  S.R.  63. 

Van  Stone  v.  Stilwell,  etc.,  Mfg.  Co.,  14.  Chapman  v.  Brewer,  43  Neb.  890, 

142  U.  S.  128,  12  8.  Ct.  181,  35  U.  S.  62  N.  W.  320,  47  A.  S.  R.  779. 

(L.  ed.)  961.  16.  Hoagland  v.  Lusk,  33  Neb.  376, 

11.  Trulhnger  v.  Kcrfoed,  7  Ore.  228,  60  N.  W.  162,  29  A.  S.  R.  485  and 
33  Am.  Rep.  708.  note. 

Notes:  41  Am.  Dec.  223;  36  A.  S.  16.  Removal  Case^  100  U.  S.  457, 

R.  438;  41  A.  S.  R.  764;  47  A.  S.  R.  25   U.   S.    (L.   ed.)    593;   New   York 

789;  Ann.  Cas.  1916D  181.  Cent.  Trust  Co.  v.  Richmond,  etc.,  R. 

12.  Grant  v.  Strong,  18  Wall.  623,  Co.,  68  Fed.  90,  31  U.  S.  App.  675, 
21  U.  S.  (L.  ed.)  859;  MoMurray  v.  15  C.  C.  A.  273,  41  L.R.A.  458;  Baura- 
Brown,  91  U.  S.  257,  23  U.  S.  (L.  hoff  v.  St.  Louie,  etc.,  R.  Co.,  171  Mo. 
ed.)  321.  120,  71  S.  W.  156,  94  A.  S.  R.  770; 

071 


§  114  MECHANICS*  LIENS  18  R.  C.  L 

114.  Payment  to  Contractor  or  Subcontractor. — In  those  states 
which  do  not  secure  to  any  one,  except  the  original  contractor,  an 
absolute  lien  on  the  property  for  the  whole  sum  due,  but  allow  the 
subcontractors  and  materialmen  to  acquire  a  lien  by  subrogation  to 
the  rights  of  the  original  contractor,  payments  made  in  good  faith 
to  the  contractor  and  before  notice  is  given  to  the  owner  extinguish 
tlie  right  pro  tanto  of  a  subcontractor  or  materialman  to  a  lien  on 
the  property  for  his  claim. *^  And  in  the  same  way,  payment  in 
good  faith  of  a  subcontractor  in  full  and  not  in  advance  of  the  terms 
of  his  contract  by  a  contractor  who  has  not  been  fully  paid  extin- 
guishes the  right  to  a  lien  of  one  furnishing  niaterial  or  doing  work 
for  the  subcontractor.*®  But  this  rule  may  be  changed  by  con- 
tract. Thus,  one  who,  in  a  contract  for  the  construction  of  a  build- 
ing, reserves  the  right  to  retain  a  certain  amount  of  the  contract 
price  as  a  protection  against  liens,  has  no  right  to  pay  out  the  reserve 
on  accoimts  for  which  no  lien  is  filed,  with  knowledge  of  outstand- 
ing claims  upon  which  liens  may  be  filed,  so  as  to  relieve  himself 
from  liability  to  satisfy  the  latter  when  they  are  filed.*'  The  rule 
is  also  modified  in  some  jurisdictions  by  statutory  provisions  impos- 
ing upon  the  owner  the  obligation  to  see  that  money  paid  1\v  him 
to  the  conti-actor  is  applied  to  claims  for  material  or  labor  unpaid 
at  the  date  of  the  payment  to  the  contractor,  and  in  the  event  of  his 
failure  to  do  so  making  him  liable  for  such  claims  in  the  event 
the  contractor  fails  to  pay  them.**  In  those  jurisdictions  which  give 
to  all  who  do  work  or  furnish  materials  a  direct  lien  upon  the  prop- 
erty, the  owner  is  liable  and  the  subcontractors  and  materialmen 
are  entitled  to  liens  for  the  value  of  their  labor  and  materials,  regard- 
less of  payments  made  to  the  original  contractor  on  the  principal 
contract  prior  to  the  time  within  which  the  law  requires  notice  of 
their  claims  to  be  given  or  filed.*  If,  after  making  payments  to  the 
original  contractor  before  the  time  for  filing  liens  expires,  there  shall 
not  remain  of  the  contract  price  a  sufficient  sum  to  meet  all  the 
claims,  the  owner  must  pay  each  lienor  his  pro  rata. share,  and  is 

m 

Rolcwitch  V.  Harrington,  20  S.  D.  876,  20.  Prince  v.  Neal-Mill«rd  Co.,  124 
107  N.  W.  207,  6  L,R.A.(N.S.)   550.    Ga.  884,  53  S.  E.  761,  4  Ann.  Cas. 

17.  New   York   Cent.   Trust   Go.   v!    615. 

Richmond,   etc.,   R.   Co.,  68  Fed.   90,  1.  Stringfellow   v.    Coons,   57    Fla. 

31  U.  S.  App.  675,  15  C.  C.  A.  273,  158,  49  So.  1019,  131  A.  S.  R.  1089; 
41  L.R.A.  458;  Tice  v.  Moore,  82  Weeter  Lumber  Co.  v.  Fales,  20  Idaho 
Conn.  244,  73  Atl.  133,  17  Ann.  Cas.  255,  118  Pae.  28&,  Ann.  Cas.  1913A 
113.  403  and  note;  Fossett  v.  Rock  Island 

Notes:  33  A.  S.  R.  8^;  20  L.R.A.   Lumber,  etc.,  Co.,  76  Kan.  428»  92  Pae. 
560.  833, 14  L.R.A.(N.S.)  918;  Henrv,  etc., 

18.  French  v.  Bauer,  134  N.  Y.  548,    Co.  v.  Evans,  97  Mo.  47,  iO  S.  W.  868, 

32  N.  E.  77,  20  L.R.A.  560  and  note.   3   L.R.A.   332;   Bottineau   First  Nat. 

19.  Nancolas  v.  Hitaffer,  136  la.  341,   Bank  v.  Warner,  17  N.  D.  76,  114  N. 
112  N.  W.  382,  12  L.R.A.(N.S.)  864.   W.  1085,  17  Ann.  Cas.  213;  Bodev  v. 
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not  entitled  to  taJke  credit  for  any  sums  paid  to  the  contractor.  And 
where  some  of  the  subcontractors  have  perfected  their  liens,  and  the 
owner  has  paid  them  in  full,  he  does  this  at  his  peril,  and  if  after- 
wards it  appears  that  there  is  not  enough  of  the  contract  price  remain- 
ing to  satisfy  all  the  liens,  there  must  be  a  prorating  between  them, 
and  the  owner  may  take  credit  only  for  payments  made  to  the  other 
?iibcontractors  to  the  extent  of  their  pro  rata  share.^  And  if,  after 
the  contractor  has  abandoned  the  work,  the  owner  completes  it  at  a 
cost  in  excess  of  the  original  contract  price,  and  pays  the  amount 
due  under  the  contract  to  some  lienors  to  the  exclusion  of  others,  he 
may  be  compelled  to  pay  the  latter  their  pro  rata  share  of  the  orig- 
inal contract  price,  less  the  extra  cost  of  completing  the  building,* 
though  even  then  recovery  on  the  claims  is  not  limited  to  the  orig- 
inal contract  price  unless  it  is  shown  that  the  building  was  com- 
pleted in  accordance  with  the  original  contract.*  The  statute  pro- 
tects the  owner  as  to  payments  made  after  the  time  for  filing  the 
lien  has  expired  and  before  the  lieu  is  filed.  If  the  lien  is  filed,  it 
is  notice  to  the  owner,  and  payments  thereafter  are  subject  to  the 
lien,  although  filed  after  the  time  has  expired.  The  fact  that  some 
payments  were  made  before  the  time  for  filing  the  lien  expired  does 
not  prejudice  a  subcontractor  when  the  last  payment  made  after  the 
ex[)iration  of  such  time  was  more  than  sufficient  to  protect  it  if  the 
lien  had  been  filed  in  time.* 

115.  Application  of  Payments. — ^^Vith  regard  to  the  application  of 
payments  made  by  a  contractor  to  q  subcontractor  or  materialman 
as  bearing  upon  the  right  of  a  subcontractor  or  materialman  to  a 
lien,  it  is  the  well  settled  ^neral  rule  that  on  making  a  payment 
to  a  subcontractor  or  materialman  who  has  accounts  on  different  jobs* 
the  contractor  may  make  an  application  at  the  time  of  making  the 
paymont,  and  his  direction  goveirns.  Such  direction  by  the  contractor 
need  not  be  express,  and  his  apparent  intention  must  be  given  effect. 
The  account  to  which  the  payment  is  directed  is  discharged  to  the 
extent  of  the  payment,  and  the  subcontractor  cannot,  by  attempting 
to  apply  it  on  another  account,  retain  his  lien.*  In  the  absence  of 
anything  appearing  as  to  the  source  of  the  fund  from  which  the 
contractor  makes  payments,  a  payment  made  by  a  contractor  to  a 
sfubcontractor  or  materialman  to  whom  he  is  indebted  on  account 
of  several  buildings,  wnthout  any  direction  as  to  application,  may  be 

Thackara,  143   Pa.   St.   171,  22  Atl.  174,  20  L.R.A.(N.S.)  89. 

754,  24  A.  S.  R.  526.  4.  Cost  v.  Newport  Builders'  Supplv 

Note:  20  L.R.A.  563.  .  Hardware  Co.,  85  Ark  407,  108  S.  W. 

2.  Fo'ssett  V.  Rock  Island  Lumber,  509,  14  Ann.  Cas.  142. 

etc.,  Co.,  76  Kan.  428, 14  L,R.A.(N.S.)  5.  Bottineau  First  Nat.  Bank  v. 
918  and  note.  Warner,  17  N.  D.  76,  114  N.  W.  1085, 

3.  Sternberg  v.  Ft.  Smith  Refn<?er-    17  Ann.  Cas.  213. 

ator  Works,  87  Ark.  56,  112   S.  W.       6.  Note:  L.R.A.191fiD  1255. 
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applied  by  the  subcontractor  or  materialman  as  he  desires.'  And 
if  the  materialman  has  an  unsecured  account  and  an  account  secured 
by  a  lien,  he  may  apply  a  payment  made  by  the  contractor  to  the 
unsecured  account.^  If  the  parties  make  no  application,  the  law 
applies  payments  to  the  extinguishment  of  the  earliest  items,  if  noth- 
ing in  the  circumstances  shows  a  different  intent.'  Where  it  appears 
that  money  paid  by  an  owner  is  by  the  contractor  paid  to  the  sub- 
contractor or  materialman,  the  authorities  are  divided  as  to  the  right 
of  the  subcontractor  or  materialman  to  apply  the  payment  as  desired, 
in  the  absence  of  application  by  the  contractor.  The  general  rule 
applicable  to  payments  by  a  debtor  to  his  creditor  is  applied  by 
some  courts,  and  it  is  held  that  the  materialman  has  a  right  to  make 
the  application.  In  accord  with  this  rule  a  materialman  to  whom 
a  subcontractor  pays  money  received  by  him  from  the  principal  con- 
tractor of  a  building  under  construction,  the  subcontractor  directing 
no  application  thereof,  may  apply  it  to  other  accounts  of  the  sul>- 
contractor.*^  According  to  another  line  of  authorities,  the  rule  that 
a  creditor  has  the  right,  in  the  absence  of  direction  by  his  debtor,  to 
apply  a  payment  on  account,  is  a  rule  between  creditor  and  debtor, 
and  does  not  apply  where  the  money  is  received  by  the  debtor  from 
a  third  party  whose  property  will  be  liable  for  the  debt  in  case  the 
money  is  not  applied  on  the  third  party's  liability.**  Where  the 
subcontractor  or  materialman  has  notice  of  the  source  of  the  money, 
he  nmst  apply  it  to  the  account  of  the  owner  making  the  payment." 

VIII.  Contract  or  Indemnity  against  Liens 

116,  In  General. — To  prevent  a  contractor  or  subcontractor  from 
filing  a  lien  there  must  be  an  express  covenant  against  liens,  or  a 
covenant  resulting  as  a  necessary  implication  from  the  language 
employed;  and  the  implied  covenant  should  so  clearly  appear  that 
the  mechanic  or  materialman  can  understand  it  without  consulting 

7.  Note :  L.R.A.1916D  1256.  to    and   used   by   a  contractor  in   a 

8.  Wardlaw  v.  Troy  Oil  Mills,  74  building  on  the  ground  that  money 
S.  C.  368,  54  S.  E.  658,  114  A.  S.  R.  received  from  the  owner  and  paid  to 
1004.  the  materialman  was  applied  by   the 

9.  Wardlaw  v.  Troy  Oil  Mill,  74  S.  latter  in  discharge  of  an  earlier  in- 
C.  368,  54  S.  £.  658,  114  A.  S.  R.  debtedneas  of  the  contractor  for  ma- 
1004.  terials   used   on   other   buildings;    no 

Note:  L.R.A.1916D  1257.  direction   having   been   given    by   the 

10.  Note:  L.R.A.1916D  1257.     For  c.ontractor  as  to  the  application  of  the 
the  general  rules  as  to  application  of  payment  at  the  time  it  was  made, 
payments,  see  Payment.  11.  Sioux  City  Foundry,  etc.,  Co.  v. 

In  Chicago  Lumber  Co.  v.  Douglas,   Merten,  (Ja.)  156  N.  W.  367,  L.R.A. 
89  Kan.  308,  131  Pac.  563,  44  L.R.A.    1916D  1247  and  note. 
(N.S.)  843,  it  was  held  that  a  surety       Note:  L.R.A.1916D  1258. 
company    could    not    escape    liability        12.  Note:  L.R.A.1916D  1259. 
upon  a  bond  for  materials  furnished 
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a  lawyer  as  to  its  legal  effect.^*  Where  the  terms  of  the  contract 
are  ambiguous,  the  doubt  should  be  resc^Ted  agaiiust  the  waiver,  since 
it  should  be  presumed,  in  the  absence  of  dear  evidence  to  the  con- 
trary, that  one  has  not  disabled  himself  from  the  use  of  the  right 
given  by  statuie.^^  This,  rule  applies  with  greater  force  when  the 
general  contractor's  agre^oient  is  invoked  to  cut  off  the  lien  rights 
of  the  subcontractors,  laborers,  and  materialmen  who  were  not  par- 
ties to  it,^^  and  it  has  been  hdd  that  a  waiver  by  a  contractor  of 
the  right  to  file  a  lien  does  not  extend  to  or  include  a  subcontractor, 
in  the  absence  of  proof  of  any  express  or  implied  intent  on  the  part 
of  either  of  them  to  waive  such  right  as  to  the  subcontractor.  ^^ 
But  a  clause  in  a  contract  impliedly  reoognizing  that  liens  may  be 
filed  cannot  prevail  over  an  express  provision  that  the  premises  shall 
not  be  subject  to  liens.^^  The  rule  that  an  intention  to  waive  the 
right  to  acquire  a  lien  must  be  clear  has  been  so  emphasized  as  to  be 
considered  as  applicable  to  the  contractor  as  well  as  to  others,  and 
consequently  it  has  been  held  that  the  right  of  a  contractor  himself 
to  acquire  a  lien  is  not  affected  by  a  provision  in  the  contract  that 
he  will  pay  for  labor  and  materials,**  or  will  prevent  or  release  liens, 
and  that,  if  he  fails  to  do  so,  the  owner  may  withhold  payments, 
or  may  pay  subcontractors,  materialmen,  etc.,  and  deduct  the  amount 
so  paid  from  the  contract  price  of  the  work.**  The  weight  of  author- 
ity is,  however,  apparently  to  the  effect  that  the  contractor  himself 
falls  within  a  provision  in  the  contract  to  deliver  the  building  free 
of  all  liens  and  incumbrances,^  even  when  the  contract  provides 
that  no  liens  shall  be  filed  *'by  any  subcontractors,  or  any  other 
person."  * 

13.  Jarvis  t.  State  Bank,  22  Colo.   192  Pa.  8t  321,  43  Atl.  1034,  73  A. 
309,  46  Pao.  605,  56  A.  S.  B.  129  and    S.  R.  816. 

note;  Kertscher  v.  Green,  205  N.  Y.  18.  Notes:    60    L.B.A.(N.S.)    155; 

622,  99  N.  E.  146,  Ann.  Cas.  1913E  Ann.  Cas.  1913E  663. 

561:  Taylor  v.  Murphy,  148  Pa.  St.  19.  Kertscher  v.  Green,  206  N.  Y. 

337,  23  Atl.  1134,  33  A.  S.  R.  825;  522,  99  N.  E.  146,  Ahn.  Cas.  1913E 

Nice  V.  Walker,  163  Pa.  St.  123,  25  ^  ^^J^^^\  Maynard  v.  Lange,  71 

Atl.  1066,  34  A.  S.  R.  688;  Creswell  Y^'Jr.lr  ^^  f^^^^  Ann.   Cas. 

Iron  Works  v.  O'Brien,  156  Pa.  St.  }^}^^  f^^'o?  w?  \l^  oo'!^''w  "^K" 

172,  27  Atl.  131,  ?6  A.  S.  B.  30  and   ^^.^  ??  ^^1  W^»-  ^^'  ^^  ^'  W-  ^^' 
,'  '  ^  1  Ann.  Cas.  950. 

N^tes-  19  A  S    R    699-  36  A    S  ^^*^-  ^^  L.E.A.(N.8.)  155. 

T>    AQQ  *AQ   A  Q    iT'ftifl  'a        p  ^0.  Schrosder  V.  GaUand,  134  Pa. 

f^A^L.  '                  •  St.  277,  19  AtL  632,  19  A.  S.  R.  691, 

191  oB  oJl.  7  L  R  A.  711 

14.  Davis    V.  La    Crosse    Hospital  Notes:  75  A.  8.  H.  679;  50  L.R.A. 
Afls'n,  121  Wis.  579,  99  N.  W.  351,  1  (N.S.)  153;  Ann.  Cas.  1913E  563. 
Ann.  Cas.  950,  1.  Com.  Title  Ins.,  etc.,  Co.  v.  Ellis, 

15.  Note:  50  L.R.A.(N.S.)   153.  192  Pa.  St.  321,  43  AtL  1034,  73  A. 

16.  Jarvis  t.  State  Bank,  22  Colo.  S.  R.  816. 

369.  45  Pac.  505,  55  A.  S.  R.  129.  Notes:  50  L.R.A.(N.S.)  164;  Ann. 

17.  Com.  Title  Ins.,  etc.,  Co.  v.  Ellis,   Caa.  1913E  563. 
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117.  Effect  as  to  SubcontractorSy  Materialmen  and  Laborers  of 

Stipulation  against  Liens. — ^\Vith  regard  to  the  effect  as  against  a 
siiboou tractor,  laborer  or  materialman  of  a  stipulation  in  the  prin- 
cipal contract  that  no  lien  shall  be  asserted,  the  authorities  are  in 
conflict.  According  to  one  line  of  decisions  such  a  stipulation  is 
not  binding  upon  the  subcontractor,  laborer  or  materialman  unless 
he  has  actual  notice  thereof,*  and  has  expressly  or  implied!}^  assented 
thereto.'  But  where  a  subcontractor  knows  that  a  building  contract 
under  which  he  is  proposing  to  accept  employment  contains  a  pro- 
vision that  no  lien  shall  be  asserted,  the  mere  acceptance  of  such 
employment  bars  him  from  a^^erting  a  lien  in  opposition  to  such 
provision.*  On  the  other  hand,  a  number  of  courts  have  taken  the 
view  that  whore  a  contractor  covenants  with  the  owner  of  a  build- 
ing not  to  file  a  lien  or  permit  liens  to  be  filed  by  others,  the  sub- 
contractor and  all  persons  furnishing  labor  or  materials  are,  in  the 
absence  of  contrary  statute,  estopped  or  deprived  by  such  contract 
from  claiming  liens  on  the  premises.^  This  holding  is  based  upon 
the  theory  that  as  the  only  connection  between  the  owner  and  the 
subcontractor  is  through  and  by  means  of  the  contract  between  the 
owner  and  the  principal  contractor,  the  subcontractor  is  chargeable 
with  notice  of  all  its  terms  and  stipulations,  and  is  bound  by  them.* 
And  the  fact  that  subsequent  alterations  in  the  plan  of  the  building 
were  made  is  of  no  consequence  as  to  the  question  of  the  right  of 
the  subcontractor  to  file  a  lien.'  It  is  not  essential  that  the  covenant 
against  liens  should  be  in  writing  in  order  to  bind  a  subcontractor, 
if  it  is  definite  and  explicit.  But  a  constniction  known  only  to 
themselves,  which  the  owner  and  the  contractor  have  placed  on  lan- 
STuage  deliberately  chosen  to  express  their  intention,  cannot  he  set 
up  to  defeat  the  lien  of  a  subcontractor.®  And  a  secret  verbal  agree- 
ment against  liens  will  not  prevent  or  defeat  the  lien  of  a  subcon- 

2.  Cost  V.  Newport  Builders'  Supply  Atl.  646,  42  A.  S.  R.  815  and  note; 

Hardware  Co.,  86  Ark.  407,  108  S.  W.  Fidelitv  Mut.  Life  Ass'n  v.  Jackson, 

500,  14  Ann.  Cas.  142  and  note;  Bate«  163  Pa.  St.  208,  29  Atl.  883,  43  A.  S. 

Machine  Co.  v.  Trenton,  etc.,  R.  Co.,  R.  789  and  note. 

70  N.  J.  L.  684,  58  Atl.  935,  103  A.  Notes:  19  A.  S.  R.  699;  34  A,  S. 

S.  R.  811.  R.  697;  36  A.  S.  R.  31;  45  A.  S.  R. 

Note:  14  Ann.  Ca«.  144.  792;  55  A.  S.  R.  137;  75  A.  S.  R.  579; 

8.  Hume   v.    Seattle   Dock   Co.,   68  50   L.R.A.(N.S.)    161;   14  Ann.   Cas. 

Ore.    477,    137    Pac.    752,   50   L.R.A.  145. 

(N  S.)  153  and  note.  6.  Sehroeder  v.  Galland,  134  Pa.  St. 

Notes:  19  A.  S.  R.  699;  50  L.R.A.  277,  19  Atl.  632,  19  A.  S.  R.  691,  7 

(N.R.)  159,  161.  L.R.A.  711;  Nice  v.  Walker,  153  Pa. 

4.  Bates  Mach.  Co.  v.  Trenton,  etc.,  St.   123,  25   Atl.   1065,  34  A.   S.  R. 
n.  Co.,  70  N.  J.  L.  684,  58  Atl.  935,  688. 

10:5  A.  S.  R.  811.  Note:  14  Ann.  Cas.  145. 

5.  Tavlor  v.  Murphv,  148   Pa.   St.  7.  Benedict  v.   Hood,   134   Pa.   St 
337,  23  Atl.  1134,  33  A.  S.  R.  825;  289,  19  Atl.  635,  19  A.  S.  R.  698. 
Waters  v.  Wolf,  162  Pa.  St.  153,  20  8.  Note:  14  Ann.  Cas.  145. 
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tractor  for  materials  furnished  before  he  knew  or  ought  to  have 
known  that  such  agreement  existed.*  Where  a  building  contract 
contains  no  stipulation  against  liens,  a  subcontractor  is  not  bound 
by  an  alteration  in  the  contract,  made  without  notice  to  him  during 
the  progress  of  the  work,  by  which  it  is  sought  to  deprive  him  of 
his  lien.**  So  where  a  contract  containing  a  stipulation  against 
liens  is  not  made  in  good  faith,  but  is  entered  into  for  the  purpose 
of  misleading:  and  defrauding  subcontractors  and*  materialmen,  it  is 
invalid.**  Where  the  owner  induces  a  subcontractor  to  act  upon 
the  reasonable  belief  that  he  will  waive  a  stipulation  against  liens, 
it  has  been  held  that  he  will  be  estopped  to  insist  upon  the  stipu- 
lation.** In  some  jurisdictions  provision  is  expressly  made  by  statute 
for  the  recording  of  contracts  containing  stipulations  by  which  it  is 
sought  to  deprive  a  contractor,  subcontractor,  materialman  or  other 
person  from  filing  a  mechanic's  lien,  and  when  a  contract  contain- 
ing a  stipulation  against  liens  is  made  and  filed  in  accordance  with 
the  provisions  of  the  statute,  subcontractors  are  bound  by  the  stipu- 
lation.** 

118.  Liability  of  Surety  for  Liens. — The  question  whether  the 
surety  on  a  building  contract  is  liable  to  latorers  or  materialmen  for 
work  done  or  material  furnished  under  the  original  contract  depends 
upon  whether  it  is  a  mere  bond  of  indemnity.  If  the  intention,  to 
})e  gathered  from  the  whole  instrument,  is  to  secure  the  payment  of 
labor  and  materials,  then  the  laborers  and  materialmen  should  recov- 
er,** but  if  the  fund  only  secures  the  owner  against  claims  and  liens, 
{.hen  it  becomes  a  bond  of  indemnity  to  the  owner,  and  laborei-s  and 
materialmen  are  not  entitled  to  recover.**  Although  there  is  author- 
ity to  the  contrary,**  the  rule  seems  to  prevail  that  an  undertaking 
by  a  surety  that  the  principal  shall  save  harmless  the  obligee  from 
any  pecuniary  loss  resulting  from  breach  of  any  conditions  of  the 
contract  renders  him  liable  to  make  good  any  loss  arising  from  pay- 
ment by  the  owner  of  mechanics'  liens  on  the  building  which  result 
from  the  contractor's  failure  to  pay  for  labor  or  materials  used  in 
the  building.*'     But  sureties  on  bonds  to  secure  against  liens  or 

9.  McColluin  V.  Riale,  163  Pa.  St.    First  Christian  Church,  86  Ark.  212, 
603.  30  Atl.  282,  43  A.  S.  R.  816.  110  S.  W.  1042,  126  A.  S.  R,  1088; 

Notes:  14  Ann.  Ca&  145;  Ann.  Cas.    Chicago  Lumber  Co.   v.  Douglas,  89 
1916B  621.  Kan.   308,   131  Pac.   663,  44  L.R.A. 

10.  Kelly  V.  Johnson,  251  ID.  136,    (N.S.)  843. 

95  N.  E.  1068,  36  L.R.A.(N.S.)  573.  15.  Enreka  Stone  Co.  v.  Fort  Smitli 

Notes:    50    L.R.A.(N.S.)    185;.   14  First  Christian  Church,  86  Ark.  212, 

Ann.  Cas.  145.  110  S.  W.  1042,  126  A.  S.  R.  1088. 

n.  Note:  14  Ann.  Cas.  145.  16.  Note:  24  L.R.A,(N.S.)   107S. 

12.  Notes:  50  L.R.A.(N.S.)  164;  14       17.  Stoddard  v.  Hibbler,  156  Mich. 

Ann.  Cas.  146.  835,  120  N.  W.  787,  24  L.R.A.(N.8.) 

IS.  Note:  14  Ann.  Cas.  146.  1075  and  note. 

14.  Eureka  Stone  Co.  v.  Fort  Smith 
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claims  on  property  are  not  liable  thereon  unless  liens  or  claims  may 
be  asserted  against  it.^*  And  so,  in  the  case  of  a  bond  to  secure  the 
performance  of  a  contract  for  a  public  building  or  improvement, 
against  which  no  lien  can  be  filed,*'  the  insertion  of  a  clause  that 
the  contractor  shall  discharge  all  indebtedness  incurred  in  carrying 
out  the  contract  does  not  render  the  sureties  liable  to  laborers  and 
materialmen  for  work  and  supplies  though  the  botid  provides  that 
the  liability  of  the  sureties  shall  be  to  the  owner  of  the  building  and 
those  entitled  to  liens  thereon.**  But  when  a  statute  expressly  requires 
that  bonds  of  contractors  for  public  works  shall  provide  that  the  con- 
tractor shall  promptly  pay  for  all  labor  and  material,  if  a  bond  is  silent 
concerning  the  claims  of  laborers  and  .materialmen,  such  provisions 
are  incorporated  therein  by  force  of  the  statute.* 

IX.  Enforcbmbnt  of  Lien 

In  General 

119.  Nature  and  Form  of  Remedy  Generally. — The  statutes  in 
many  of  the  states  provide  how  actions  shall  be  brought  to  enforce 
a  mechanic's  lien,  and  make  them  analogous  to  actions  at  law.-  It 
has  been  considered  not  an  action  within  the  meaning  of  a  code  of 
procedure,  but  a  special  proceeding,'  and  in  some  states  statutes  are 
or  have  been  in  force  authorizing  the  enforcement  of  mechanics' 
liens  bv  scire  facias.*  In  an  action  to  enforce  a  mechanic's  lien  the 
party  sued  cannot  discharge  his  interest  in  the  land  from  the  lien 
by  showing  that  the  claimant  had  formerly  attempted  to  subject  the 
interest  of  another  party  in  the  land  to  a  lien  for  the  same  debt.* 
The  lien  must  fall  if  the  method  provided  for  enforcing  it  is  inoperar 
tive.* 

120.  Suit  in  Equity. — ^Where  the  distinction  between  actions  at 
law  and  suits  in  equity  is  maintained,  proceedings  to  enforce  mechan- 
ics' liens  are  regarded  as  suits  in  equity,'  though  the  complainant 

18.  Note:  9  L.R.A.(N.S.)  889,  399.    See  supra,  par.  1. 

19.  See  supra,  par.  9.  3.  Note:  13  L.R.A.  706. 

20.  Eureka  Stone  Co.  v.  Fort  Smith  4.  Fox  v.  Seal,  22  Wall.  424,  22  U. 
First  Christian  Church,  86  Ark.  212,  S.  (L.  ed.)  774. 

110  S.  W.  1042,  126  A.  S.  R.  1088;  Note:  122  A.  S.  R.  78. 

Hutchinson  v.  Krueger,  34  Okla.  23,  5.  Vreeland  BIdp.  Cd.  v.  Knicker- 

124  Pac.  591,  Ann.  Cas.  1914C  98,  41  bocker  Suprar  Refining  Co.,  75  N.  J.  L. 

L.R.A.(N.S.)  315:  Smith  v.  Bowman,  551,  68  Atl.  215,  127  A.  S.  R.  812,  15 

32  Utah   33,  88   Pao.   687,   9   L.R.A.  Ann.  Cas.  1083. 

(N.S.)  889  and  note.  6.  Vulcanite    Pav.     Co.    v.    Phila- 

1.  Notes:  24  L.R.A. (N.S.)  1075;  27  delphia  Rapid  Transit  Co.,  220  Pa.  St. 
L.R.A.(N.S.)  579.  603,   69   Atl.   1117,   17  L.R.A.(N.S.) 

2.  Stringfellow   v.    Coons,    57   Fla.  884. 

158,  49  So.  1019,  131  A.  S.  R.  1089;        7.  Idaho,    etc..    Land    Imp.    Co.   v. 
State  V.  Eads,  15  la.  114,  83  Am.  Dec.    Bradbury,'  132  U.  S.  509,  10  S.  Ct. 
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retains  the  title  of  the  materials  furnished  until  paid  for,*  and  are 
governed  by  the  rules  of  chancery  practice  except  so  far  as  the  mechan- 
ics* lien  laws  have  otherwise  provided.*  And  though  a  state  prescribes 
an  action  at  law  as  the  remedy  to  enforce  such  a  right,  this  does 
not  affect  the  jurisdiction  of  a  federal  court,  sitting  in  equity. *♦  To 
enable  a  court  of  equity  to  enforce  it,  the  lien  must  have  legal  valid- 
ity.** While  under  some  statutes  it  is  necessary  that  a  subcontractor 
or  materialman  have  a  judgment  against  the  contractor  in  a  previous 
action,  or  the  contractor  must  be  sued  concurrently  in  the  foreclosure 
proceedings  with  the  owner  of  the  property  improved,**  yet  in  the 
absence  of  statutory  requirement,  the  lienor  is  not  required  to  exhaust 
his  remedy  at  law  before  resorting  to  the  security  of  his  lien.*'  If 
one  lienor  institutes  a  suit  to  enforce  his  lien,  and  make^  another 
lienor  a  party  defendant,  setting  forth  the  latter'a  recorded  lien  in 
his  bill,  that  court,  notwithstanding  the  concurrent  juriediction  of 
another  court,  acquiree  jurisdiction,  and  should  determine  the  rights 
of  the  parties.*^  A  lienor  has  also  a  right  to  the  equitable  remedy 
by  injimotion  to  pnrotect  his  lien.**  But  the  jurisdiction  of  a  court 
of  equity  invoked  to  enforce  a  lien  rests  on  the  statute,  and  can 
extend  no  further.**  And  where  a  statute  creates  a  specific  meehan- 
ie's  lien,  and  gives  a  specific  remedy  for  the  enforcement  of  such 
lien,  a  court  of  equity  has  no  jurisdiction  to  enforce  it^  in  the  absence 
of  some  special  ground  of  equitable  interposition,  such  as  renders 
the  remedy  at  law  unavailable  or  inadequate.*' . 

12 L  In  Personam  or  in  Rem  Procoedias* — In  some  respects,  a  pro* 
oeeding  to  enforce  a  mechanic's,  lien  is  said  to  be  a  suit  inter  partes 
and  not  in  rem,*'  while  in  many  eases  it  is  designated  as  substantially 
a  proceeding  in  rem.**    As  is  stated  hereafter,  however,  a  judgment 

■ 

177,  33  U.  S.  (L.  ed.)  433;  Montan-  129  A.  S.  R.  1036,  15  Ann.  Cas.  1087, 

don  V.  Deaa,  14  Ala.  33,  48  Am.  Dec  16  L.R.A.(N.S.)  1169. 

84;  Self  ridge  v.  Leonard-Heffner  Co.,       12.  Pike  Bros.  Lumber  Co.  v.  Mit- 

51  Colo.  314,  117  Pac.  158,  Ann.  Cas.  chell,  132  Ga.  675,  64  S.  B.  998,  26 

1913B  282;   Lockett  v.  Robinson,  31  L.R.A.(N.S.)  409, 

Fla.  134,  12  So.  649,  20  L.R.A.  67;       18.  Erickson  v.  Rasa,  21  N.  D.  208, 

George  Long  Contracting  Co.  v.  Al-  129  N.  W.  1026,  32  L.R.A.(N.S.)  1072. 

bert,  116  Md.  Ill,  81  Atl.  265,  Ann.       14.  SpiUer  v.  Wella,  96  Va.  598,  32 

Cas.  1913B  1259.  8.  E.  46,  70  A.  S.  R.  878  and  note. 

Notes:  78  Am.  Dec.  709;  11  L.R.A.       15l  Notes:    61   Am.   Deo.   698;    30 

743.  L.R.A.  128. 

See  EQtrrf Y,  vol.  10,  p.  351.  16.  Note :  74  A.  S.  R.  388.. 

8.  Case  Manufacturing  Co.  v.  Smith,       17.  Note:  74  A.  S.  R.  389. 

40  Fed.  339,  5  L.R.A.  231.  18.  Russell  v.  Grant,  122  Mo.  161, 

9.  Note :  9  Ann.  Cas.  228.  26  S.  W.  958,  43  A.  S.  R.  563. 

10.  Sheffield  Furnace  Co.  v.  With-       Note:  13  L.R.A.  702. 

erow,  149  U.  S.  674,  13  S.  Ct.  986,  37  19.  Heidritter  t.  Elizabeth  Oil- 
U.  S.  (L.  ed.)  853.  Cloth  Co.,  112  U.  S.  294,  5  S.  Ct.  135, 

•  11.  Logon  Planing  Mill  Co.  v.  Al-  28  U.  8.  (L.  ed.)  729;  Bernhardt  v. 
dredge,  63  W.  Va.  660,  60  S.  E.  783,    Brown,  118  N.  C.  700,  24  S.  E.  527, 
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in  personam  may  be  rendered  in  such  a  proceeding  when  there  is 
a  contractual  relation  between  the  lienor  and  the  owner  of  the  prop- 
erty, or  the  i)rincipal  contractor, -•  and  con.«equently  it  can  properly 
and  generally  be  said  that  tlie  action  on  the  contract  or  debt  is  in 
personam  while  the  lien  proceedings  are  in  rem  against  the  property.' 

122.  Cumulative  Remedy. — ^A  mechanic's  lien  is  separate  and  dis- 
tinct from  tlie  debt  on  which  the  lien  is  hauled,  and,  while  it  is 
recognized  that  the  lienor  cannot  have  more  than  one  satisfaction 
for  the  debt  due  him,  the  weight  of  authority  is  that  the  lienor  may 
proceed  to  enforce  his  lien  and  simultaneously  bring  an  action  to 
recover  a  personal  judgment  for  the  amount  due.*  The  enforce- 
ment of  the  lien  is  a  cumulative  remedy  provided  by  statute,  and 
an  incidental  accompaniment  of  the  contract,  which  may  be  pur- 
sued in  connection  with  ordinary  remedies.'  Conaequently,  accord- 
ing to  the  weight  of  authority,  the  recovery  of  a  judgment  against 
the  debtor  in  a  suit  at  law  does  not  waive  the  right  to  a  lien,  nor 
bar  an  equitable  action  to  enforce  the  same.*  And  the  institution 
of  an  attachment  suit  and  lew  of  the  writ  to  secure  a  demand  for 
which  a  mechanic's  lien  is  held  does  not  waive  the  lien,  particularly 
if  the  suit  is  dismissed  and  the  attachment  realizes  nothing.*  This 
is  true  although  the  levy  is  made  on  the  identical  property  covered 
bv  the  Hem.* 

123.  Conditions  Precedent. — There  are  some  conditions  precedent 
to  an  action  to  enforce  a  mechanic's  lien.  Thus,  when  the  filing  of 
a  statement  operates  as  the  creation  of  the  lien,  until  this  is  done  an 
action  to  enforce  it  cannot  be  maintained.'    And  a  claimant  who  has 

715,    36   L.R.A.    402;    Rosenberg   v.  Moore,  20  Okla.  78,  93  Pac.  543,  14 

Cupersmith,  240  Pa.  St.  162,  87  Atl.  L.R.A.(N.S.)  1036;  Hunt  v.  Darling, 

570,  Ann.  Cas.  1915A  312,  47  L.R.A.  26  R.  1.  480,  59  Atl.  308,  3  Ann.  Cas. 

(N.S.)  706.  1098  awd  note,  69  L.R.A.  497  and  note. 

Note:  13  L.R.A.  706.  Note:  Ann.  Caa.  1914B  1220. 

20.  See  infra,  par.  138.  4.  Kixkwood  v.  Hoxio,  95  Mich.  62, 

1.  Davis  V.  Bilsland,  18  Wall.  659,  54  N.  W.  720,  35  A.  S.  R.  649;  Erick- 
21  U.  S.  (L.  ed.)  969;  Vreeland  Bldg.  son  v.  Russ,  21  N.  D.  208,  129  N.  W. 
Co.  V.  Knickerbocker  Sugar  Refining  1026,  32  L.R.A.(K.S.)  1072  and  note. 
Co.,  75  N.  J.  L.  551,  68  Atl.  215,  127  5.  Brcnnan  v.  Swasey,  16  Cal.  140, 
A.  S.  R.  812, 15  Ann.  Cas.  1083;  Hunt  76  Am.  Dec.  507  and  note;  West  v. 
V.  Darling,  26  R.  I.  480,  59  Atl.  398,  Flemming,  18  111.  248,  68  Am.  Dec. 
3  Ann.  Cas.  1098,  69  L.R.A.  497  and  539;  Salt  Lake  Lithographing  Co.  v. 
note.  See  generally,  Actions,  vol.  1,  Ibex  Mine,  etc.,  Co.,  15  Utah  440,  49 
pp.  328-330.  Pac.  768,  62  A.  S.  R.  944  and  note. 

2.  Note:  3  Ann.  Cas.  1100.  Notes:  35  A.  S.  R.  563;  3  Ann.  Cas. 

3.  Warner    Elevator    Mfg.    Co.    v.  1100. 

Capitol  Investment,  etc..  Loan  Ass^n,       6.  Brcnnan  v,  Swasey,  16  Cal.  140, 
127  Mich.  323,  86  N.  W.  828,  89  A.  S.    76  Am.  Dec.  507. 
R.  473;  Baumhoff  v.  St.  Louis,  etc.,  R.       7.  Merer  t.  Berlandi,  39  Minn.  438, 
Co.,  171  Mo.  120,  71  S.  W.  156,  94    40  N.   W.  513,  12  A.   S.   R.   663,  1 
A.    S.   R.   770   and   note;    Alberti   v.    L.R.A.  777. 
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accepted  the  promissory  note  of  an  owner  or  contractor  must,  before 
he  uall  be  permitted  to  enforce  a  lien,  surrender  or  account  for  the 
outstanding  note.®  Although  there  is  authority  to  the  contrary,*  it 
has  been  insisted  that  a  mechanic's  lien  comes  within  a  statute  pro- 
viding that  all  claims  against  an  estaite  must  first  be  presented  to 
the  executor  or  administrator  before  any  action  can  be  maintained 
thereon.^*  Where  performance  is  made  in  the  contract  a  condition 
of  payment  there  must  be  a  substantial  performance  before  a  lien 
can  be  enforced,'^  and  a  condition  in  a  contract  that  all  disputes 
concerning  the  value  of  extra  work  shall  be  determined  by  arbitra- 
tion is  valid,  and  precedent  to  recovery.^^ 

124.  Counterclaim  and  Set-off. — In  an  action  to  enforce  a  lien, 
the  owner  may  avail  himself  of  all  matters  allowable  by  way  of 
recoupment  or  counterclaim  arising  out  of  the  contract  between  the 
ow^ner  and  the  contractor,  and  which  would  be  available  against  th^ 
<*ontraetor.^'  He  may  maintain  a  cross  bill  or  counterclaim  to  recover 
damages  sustained  by  the  failure  to  perform  the  work  according  to 
the  contract,**  to  recover  damages  for  defects,^*  for  delay,'*  or  for 
fraud;  *^  and  the  defendant  may  present  a  demand  for  the  amount 
of  the  plaintiff's  board  furnished  him  in  the  course  of  the' work  as  a 
set-off.**  Deduction  of  damages  for  delay  is  not  prevented  by  a 
statute  providing  that  as  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  not  be  diminished  by  any  prior  or 
Subsequent  indebtedness,  offset,  or;  counterclaim  in  favOr  of  the  reputed 
owner,  and  against  the  contraotor.*' 

125.  Statute  of  LimitatiOB& — The  right  to  enforce  a  lien  will  be 
lost  unless  the  lienor  commenoes  the  action  or  proceeding  within  the 
time  prescribed  by  statute.**     Under  some  statutes  the  time  begins 

a.  Meek  ▼.  Parker,  63  Ark.  367,  38  108  N.  W.  725,  116  A.  S.  R.  302  and 

S.  W.  900,  58  A.  S.  R.  119;  Hill  v.  note,  9  Ann.  Cas.  225. 

Alliance  Bldg.  Co.,  6  S.  D.  160,  60  N.  Note :  9  Ann.  Caa.  228. 

W.  752,  55  A.  S.  R.  819.  15.  Steltir  V.  Armory  Co.,  15  Idaho 

Note:-  Ann.  Cas.  1915A  965.  651,  99  Pac;  98,  20  L.R.A.(N.S.)  872. 

See  supra,  par.  112.  16.  Winder  v.   Caldwell,   14   How. 

9.  Fish  V.  De  Laray,  8  S.  D.  320,  66  434,  14  U.  S.   (L.  ed.)   487;  Fossett 
N.  W.  465,  5^  A.  S.  R.  764.  v.  Rock  Island  Lumber,  etc.,  Co.,  76 

10.  Crowe  v.  Adkinson  Constr,  Co.,    Kan.    428,    92    Pac.    833,   14   L.R.A. 
67  Wash.  420,  121  fac.  841,  Ann.  Cas.    (N.S.)  918. 

1913D  273  and  note.     See  generally,  17.  Johnson  Service  Co.  v.  Kruse, 

Executors  and  Admiijiistrators,  vol.  121  Minn.  28,  140  N.  W.  118,  Ann. 

11,  p.  207!        •       '  Cas.  1914C  850. 

11.  Note:  13  L.R.A.  705.  18.  Ihieh   v.   Brand,  142  Wis.   85, 

12.  Holmes  v.  Riohet,  56  Cal.  307,  124  N.  W.  999,  20  Ann.  Cas.  521. 

38  Am.  Rep.  54.  19.  Builders'  Supply  Depot  v.  O'Con- 

13.  Note:    13   L.R.A.   706.     As  to   nor,  150  Cal.  265,  88  Pac.  982,  119  A. 
counterclaims  srenerally,   see    Set-off   S.  R.  193, 11  Ann.  Cas.  712,  17  L.R.A. 

AND  CoCNTERCLAtlM:.  (N;S.>   909. 

.    14.  Koch  V.  Sumner,  146  Mich.  358,       20.  Note :  80  Am.  Dec.  746. 
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to  run  from  the  filing  of  the  lien,*  and  under  others  from  the  furnish- 
ing of  the  last  items  of  labor  and  material  by  the  claimant,*  or  from 
the  time  the  money  or  last  instalment  is  payable.*  The  time  within 
which  an  action  to  enforce  a  lien  must  b©  commenced  cannot  be 
extended,  as  against  another  incumbrancer,  by  an  agreement  between 
the  lienor  and  the  owner  to  extend  the  time  of  payment.*  Under 
a  statute  which  provides  that  a  suit  to  enforce  a  lien  must  be  begua 
within  a  certain  time,  and  that  in  such  a  suit  all  other  lienholders 
shall  be  made  parties,  the  filing  of  an  answer  by  a  defendant  in  such 
a  proceeding  is  as  effectual  to  prevent  the  bar  of  the  statute  of 
limitations  as  the  beginning  of  an  original  suit,*  And  on  the  insti- 
tution of  a  suit  by  a  subcontractor,  where  the  general  contractor 
is  made  a  party  defendant,  and  the  latter's  recorded  lien  is  set  forth 
in  the  subcontractor's  bill,  the  statute  ceases  to  run,  not  only  as 
against  the  complainant's  lien,  but  as  against  the  lien  of  the  general 
contractor  and  of  all  those  clain>ing  as  contractoi-s  under  him.*  As 
to  each  defendant,  the  action  is  commenced  and  pending  against 
him  and  his  interest  only  from  the  time  of  service  of  summons  on 
him,  or  of  his  appearaace  without  service.^ 

Parties  and  Process 

126.  In  General. — ^It  is,  of  course,  a  general  rule  that  all  persons 
interested  in  the  estate  should  be  made  parties  to  a  suit  instituted 
to  enforce  a  mechanic's  lien  or  their  rights  will  not  be  affected.' 
The  heirs  of  a  deceased  owner  ate  necessary  parties,*  unless  the  statute 
permits  the  suit  to  enforce  the  lien  to  be  brought  against  his  per^ 
sonal  representative.*^  A  purchaser  or  incumbrancer  of  the  property 
affected  by  the  lien,  who  became  such  after  the  building  or  improve- 
ment was  commenced,  is  a  proper  party  to  the  action,**  but  one 

1.  Casserly  v.  Wayne  Circuit  Judge,    S.  E.  46,  70  A-  8.  E.  878, 

124  Mich.  167,  82  N.  W.  841,  83  A.  7.  Smith  v.  Hurd,  50  Minn.  503,  52 
S.  R.  320  and  note ;  Pardue  v.  Mia-  N.  W.  922,  36  A.  S.  R.  661, 
souri  Pae.  R.  Co.,  52  Neb.  201,  71  N.  8.  Whitney  v.  Higgina,  10  Cal.  547, 
W.  1022,  66  A.  S.  R.  489,  Eadie-  70  Am.  Dec.  748;  Williams  v.  Chap- 
Douglas  V.  mtch,  27  Ont.  L.  Rep.  man,  17  III.  423,  65  Am.  Dec.  669  and 
257,  Ann.  Cas.  1913E  1046,  note;  Hokanson  v.  Gunderson,  54 
Note :  19  A.  S.  R.  717.  Minn.  499,  56  N.  W.  172,  40  A.  S.  R. 

2.  Malmgren  v. '.Phinnev,  50  Minn.  354. 

457,  52  N.  W.  915,  18  L.RA.  753.  Notes:   43  A.   S.  R.  571,  778;   11 

3.  laege  v.  Bossieux,  15  Qrat.  (Va.)    L.R.A.  743. 

83,  76  Am.  Dec.  189.  9.  Hughes  v,  Torgerson,  96  Ala.  346, 

4.  Brown  v.  Moore,  26  III.  421,  79    11  So.  209,  38  A.  S.  R,  105, 16  L*RA. 
Am.  Dec.  383.  600. 

5.  Title     Guarantee,     etc.,    Co.  v.       Note :  43  A.  S.  R.  778. 

Wrenn,  35  Ore.  62,  56  Pac.  271,  76       10.  Lauer  v.  Bandow,  43  Wis.  556, 
A.  S.  R.  464.  28  Am.  Rep.  571. 

6.  Spiller  v.  Wells,  96  Va.  598,  32       11.  Derrickson  v.  Edwards,  29  N.  J. 
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wlio  became  such  after  suit  brought  is  bound  by  the  judgment,  and 
uced  not  be  made  a  party.^*  A  prior  mortgagee  should  be  made  a 
party, 1*  and  may  properly  be  made  a  party  although  the  mortgage 
debt  may  not  yet  be  due,^*  though  the  failure  to  join  a  mortgagee 
or  one  holding  a  vendor's  lien,  having  priority,  will  not  affect  his 
right,  ad  the  complainant  can  only  subject  to  the  mechanic's  lien 
the  interest  which  the  defendant  has  without  prejudice  to  the  rights 
of  the  holder  of  the  vendor's  or  mortgagee's  lien.**  And  in  the 
case  of  a  mortgage  made  after  the  mechanic's  lien  attached,  the  mort- 
gagee need  not  be  made  a  party;  while  a  proper  party,  he  is  not 
an  indispensable  party.**  Where,  however,  the  suit  to  enforce  the 
lien  was  not  brought  until  after  the  lien  had  expired,  a  purchaser 
at  a  mortgage  foreclosure  sale  under  a  mortgage  subsequent  to  the 
lien  is  not  bound  by  such  suit  when  neither  the  mortgagee  nor  the 
purchaser  was  made  a  party.*'  But  a  purchaser  at  a  mortgage  fore- 
closure sale  should  be  made  a  party  to  a  subsequent  suit  properly 
and  timely  brought  to  foreclose  a  mechanic's  lien.*^  In  a  suit  against 
an  assignee  for  the  benefit  of  creditors  to  enforce  a  lien  on  the 
assigned  property,  if  no  relief  is  prayed  against  the  assignor,  he  is 
not  a  necessary  party ,*•  nor  is  a  lessor  a  necessary  party  to  a  pro- 
ceeding to  enforce  such  a  lien  on  the  leasehold.** 

127.  Principal  Contractor. — The  decided  weight  of  authority  sup- 
ports the  rule  that  the  principal  contractor  is  a  necessary  party  to  a 
suit  bv  a  subcontractor  or  materialman  to  enforce  a  mechanic's  lien. 
In  general  the  decisions  to  that  effect  are  based  on  equitable  grounds, 
although,  of  course,  much  depends  on  the  particular  statutes  in- 
volved.* This  latter  ground  not  only  accounts  to  a  great  extent  for 
the  cx)ntrariety  of  decisions  on  the  question,  but  prevents  the  forma- 
tion of  general  rules.  In  some  cases  the  prevailing  rule  stated  is 
put  on  the  ground  that  the  inquiry  necessarily  involves  the  contract 
relations  and  state  of  accounts  existing  between  the  contractor  and 

L.  468,  80  Am.  Dec  320;   Lauer  v.  Minn.  499,  66  N.  W.  172,  40  A.  S. 

Bandow,  43  Wis.  556,  28  Am.  Rep*  R.  354. 

571.  18.  In  re  Smith,  4  Nev.  254,  97  Am. 

12.  Whitnev  v.  Higgins,  10  Cal.  547,  Dec.  531. 

70  Am.  Deo.  748.  19.  Locfcett  v.  Robinson,  31  Fla.  134, 

13.  Russell  V.  Grant,  122  Mo.  161,   12  So.  649,  20  L.R.A.  67. 

26  S.  W.  958,  43  A.  S.  R.  563  and  20.  Horn  v.  Clark  Hardware  Co., 
note.  54  Colo.  522,  131  Pac.  405,  45  L.R.A. 

14.  North   Presbyterian    Church    v.    (N.S.)  100. 

Jevne,  32  lU.  214,  83  Am,  Doc  26L  1.  Russell  v.   Grant,  122  Mo.  161, 

15.  Case  Mfg.  Co.  v.  Smith,  40  Fed.  26  S.  W.  958,  43  A.  S.  R.  563;  Eberie 
339,  5  L.R.A.  231.  v.  Drennan,  40  Okla.  59,  136  Pac.  I624 

16.  State  v.  Bads,  15  la.  114,  83  51  L.R.A.(N.S.)  68 ;  Augir  v.  Warder, 
Am.  Dec.  399  and  note.  68  W.  Va.  752,  70  S.  E.  719,  33  L.R.A. 

Note:  43  A.  S.  R.  571.  (N.S.)  69  and  note, 

17.  Hokanson     v.     Gunderson,     64 
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the  one  seeking  to  enforce  the  lien,  and  that,  without  the  establish- 
ment of  the  debt,  there  can  be  no  right  of  recovery,  which  render? 
his  right  to  a  lien  dependent  on  the  establishment  of  his  claim  or 
debt  against  the  contractor,  for  which  purpose  the  contractor  is  an 
indispensable  party.*  And  the  same  .rule  applies  in  the  case  of  a 
suit  to  enforce  a  lien  for  materials  furnished  to  a  subcontractor,  who 
should  be  made  a  party.'  Where,  however,  the  original  contractor 
during  the  progress  of  the  work  is  adjudged  a  bankrupt,  the  bank- 
ruptcy trustee  should  be  made  a  party  defendant.*  The  rule  whereby 
a  defect  of  parties  is  considered  waived  if  not  presented  by  demurrer 
or  answer  is  said  to  have  no  application  to  the  case  of  an  original 
contractor,*  though  it  has  been  applied  where  the  lien  claimant  was 
one  whose  contract  had  been  made  with  a  subcontractor  who  had 
not  been  made  a  party.* 

128.  Process. — Process  should  be  served  on  all  persons  made  parties 
defendants,  including  the  owner  of  the  property  or  those  claim- 
ing an  interest  therein,  or  whose  interest  is  sought  to  be  subjected 
to  the  lien,  as  well  as  others  claiming  lions  on  the  property.'  It  is 
not  necessary  in  a  suit  to  enforce  a  lien  to  bring  the  property 
within  the  custody  of  the  court  by  attachment  or  like  process,  if 
the  lien  filed  and  the  pleadings  in  the  suit  are  sufficient  to  identify 
tlie  property  and  show  for  what  the  lien  is  claimed.^ 

Pleadings 

129.  Bill,  Declaration,  or  Complaint  Generally. — A  bill,  declara- 
tion, or  complaint  must  be  filed  conforming  in  its  general  allegations 
to  the  requirements  of  the  particular  jurisdiction,*  imless  a  statute 
has  provided  a  special  remedy  for  the  enforcement  of  a  mechanic's 
lien,  as  by  the  issue  of  a  writ  of  scire  facias.**  It  should  have  the 
usual   definiteness  of  statement  of  such   a  pleading,**  though  the 

2.  Note:  33  L.R.A.(N.S.)  69.  8.  Heidritter  v.  Elizabeth  Oil  Cloth 

3.  Luttrell  v.  Knoxville,  etc.,  R.  Co.^  Co.,  112  U.  S.  294,  5  8.  Ct.  135,  28 
119  Tenn.  492,  105  S.  W.  565,  123  A.  U.  S.  (L.  ed.)  729;  Bernhardt  v. 
S.  R.  737.  Brown,  118  N.  C.  700,  24  S.  E.  527, 

Note:  33  L.R.A.(N.S.)  71.  715,  36  L.R.A.  402;  Lnttrell  v.  Knox- 

4.  Eberle  v.  Drennan,  40  Okla.  59,  ville,  etc.,  R.  Co.,  119  Tenn.  492,  105 
136  Pae.  162,  51   L.R.A.(N.S.)   68.  S.  W.  565, 123  A.  8.  R.  737. 

5.  Russell  V.  Grant,  122  Mo.  161,  26  9.  Mitchell  Planing-Mill  Co.  v.  Al- 
S.  \V.  958,  43  A.  S.  R.  563.  lison,  138  Mo.  50,  40  S.  W.  118,  6U 

Note:  33  L.R.A.(N.S.)  71.  A.  S.  R.  544. 

6.  Luttrell  v.  Knoxville,  etc.,  R.  Co.,  10.  Winder  v.  Caldwell,  14  How. 
110  Tenn.  492,  105  S.  W.  565,  123  A.    434,  14  U.  S.  (L.  ed.)  487. 

S.  R.  737.  11.  Mitchell  Planingr-Mill  Co.  v.  Al- 

Note:  33  L.R.A.(N.S.)  71.  lison,  138  Mo.  50,  40  S.  W.  118,  60 

7.  Smith   V.   Hurd,   50    Minn.  503,    A.  S.  R.  544. 
52  N.  W.  922,  36  A.  S.  R.  661. 
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account  filed  aa  the  lieo  may  he  referred  to  and  relieve  the  pleader 
from  the  necessity  of  stating  the  facts  with  very  great  particnilarity.*- 
And  if  it  is  a  case  in  which  a  claim  for  a  personal  judgment  may 
be  made  against  the  property  owner,  the  pleading  muFt  state  all  the 
necessary  facts  constituting  both  grounds  for  relief,  in  order  to  entitle 
the  plaintiff  to  the  alternative  judgment.**  The  provisions  of  a  lien 
law  for  filing,  instead  of  serving,  pleadings  apply  only  to  issues 
lendered  by  the  complaint,  or  expressly  authorized  by  the  statute, 
and  not  to  pleadings  in  the  nature  of  cross  bills  or  cross  complaints, 
setting  up  matters  outside  of  and  foreign  to  such  issues.*^  If  the 
original  complaint  fails  to  state  a  cause  of  action,  it  cannot  be  sus- 
tained by  filing  a  supplemental  one  founded  on  matters  which  have 
subsequently  occurred,**  though  if  a  necessary  party  is  made  a  party 
by  amendment  after  the  statutory  time  for  bringing  suit  has  expired, 
he  is  the  only  person  who  can  take  advantage  of  the  fact  thait  he 
was  not  made  a  party  within  the  time  limited.** 

130.  Alleeations  in  Bill,  Declaration,  or  Complaint. — With  respect; 
to  the  .'Specific  allegations  of  the  bill,  declaration,  or  complaint,  in 
addition  to  the  general  allegations  in  such  pleadings,  it  is  not  essen- 
tial to  denominate  the  complainant  therein  to  be  either  a  contractor 
or  a  subcontractor,  if  the  material  circumstances  of  time,  place,  acts, 
or  other  facts  necessary  to  establish  the  capacity  in  which  arises 
the  right  to  the  relief  claimed  are  plainly  alleged.*'  It  must  appear 
that  the  defendant  or  one  of  the  defendants  was  owner  or  asserting 
some  interest  in  the  real  estate,*^  and  if  the  title  to  the  property: 
Ls  held  by  one  in  his  representative  capacity,  his  relation  to  it  must 
clearly  be  made  to  appear.**  The  general  rule  governing  the  plead- 
ings in  actions  against  married  women  apply  to  a  proceeding  to  enforce 
a  mechanic's  lien  against  a  married  woman's  property.-**  It  should 
appear  by  proper  averments,  on  a  contract  made  by  the  husl)axid, 
that  the  labor  was  done  and  material  furnished  on  her  authority  or 
witli  her  consent.*  It  should  set  out  that  the  building  or  improve- 
ment was  erected  or  made  in  pursuance  of  a  contract,*  the  purchase 

12.  West  Virginia  Bldg.  Co.  v.  Judge,  124  Mich.  157,  82  N.  W.  841, 
Saucer,  45  W.  Va.  483,  31  S.  E.  965,    83  A.  S.  R.  320. 

72  A.  S.  R.  822.  17.  Saleta  v.  Lane,  189  111.  593,  60 

13.  Volker-Scowcroft  Lumber  Co.  v.    N.  E.  37,  82  A.  S.  R.  481. 
Vance,   36   Utah   348,   103   Pac.   970,       18.  Note:  11  L.R.A.  743. 

Ann.  Cas.  1912A  124,  24  L.R.A.  (N.S.)  19.  Quinby  v.  Slipper,  7  Wa«h.  475, 

321.  35  Pac.  116,  38  A.  S.  R.  899. 

14.  Jewett  V.  Iowa  Land  Co.,  64  20.  See  Husband  and  Wife,  vol.  13, 
Minn.  531,  67  N.  W.  639,  68  A.  S.  R.  p.  1407.  See  also  Lindley  v.  Cross,  31 
555.  Ind.  106,  99  Am.  Dec.  610;  Ball  v. 

15.  Mejer  v.  Berlandi,  39  Minn.  438,  Paquin,  140  N.  C.  83,  52  S.  E.  410,  3 
40  N.  W.  513,  12  A.  S.  R.  663  and  L.R.A.(N.S,)  307  and  note. 

note,  1  L.R.A.  777.  1.  Note:  83  A.  S.  R.  520. 

16.  Casserly     v.     Wayne     County       2.  Oriental   Hotel   Co.   v.   Griffiths, 
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and  use  of  the  materials,'  the  date  when  the  work  was  finished,* 
that  notice  has  been  given  to  the  owner,  when  that  is  required,* 
and  that  a  lien  claim  containing  all  the  statutory  requirements  has 
been  filed,*  with  the  time  of  filing.'  Where  a  pleading  sets  up  a 
single  lien,  no  bill  of  particulars  need  be  filed.*  And  under  the  rule 
that  where  a  right  has  no  existence  at  common  law  but  is  created 
solely  by  a  statute  which  limits  the  time  for  the  enforcement  thereof, 
time  is  regarded  as  of  the  essence  of  the  right,  it  must  be  affirmatively 
shown  on  the  face  of  the  pleading  that  the  period  within  which  the 
action  must  be  brought  has  not  elapsed.* 

131.  Plea,  Answer,  and  Demurrer. — A  plea  or  answer  in  an  action 
to  enforce  a  lien  must  deny  singly  and  specifically  all  the  facts, 
alleged  in  the  bill,  declaration  or  complaint,  upon  which  the  right 
to  a  lien  rests.*®  Damages  for  delay  must  be  affirmatively  pleaded," 
as  also  must  tender  of  payment.**  It  is  proper  to  plead  a  waiver  of 
a  mechanic's  lien,  as  such,  instead  of  setting  up  the  matters  and 
things  which  gave  rise  to  it  by  way  of  estoppel. *•  If  defects  in 
the  work  or  materials  are  relied  on,  a  general  averment  that  the  prop- 
erty is  worth  a  sum  less  than  it  otherwise  would  have  been  is  insuffi- 
cient,  as  there  should  be  averments  as  to  the  nature  of  the  defects.** 
An  answer  which  sets  up  a  further  lien  should  state  fully  as  in 
an  original  pleading  the  facts  and  conditions  on  which  the  lien  is 
claimed,  though  defects  therein  may  be  disregarded  after  decree.** 
As  a  general  rule  a  cross  bill  may  be  filed  in  proceedings  to  foreclose 
a  lien.**    Lien  and  mortgage  creditors  who  are  made  defendants  may 

88  Tex.  574,  33  S.  W.  652,  63  A.  S.       Note :  76  A.  S.  R.  463. 

R.  790,  30  LJR.A.  765;  West  Virginia       7.  Note:  11  L.R.A.  743. 

Bldg.  Co.  V.  Saucer,  45  W.  Va.  483,       8.  Menzel  v.  Tubbs,  51  Minn.  364, 

31  S.  E.  965,  72  A.  S.  R.  822.  53  N.  W.  653,  1017,  17  L.R.A.  815. 

Notes :   11  L.R.A.   743 ;   Ann.   Cas.       9.  Riohmood  Sav.  Baok  v.  Powhatan 

1912B  18.  ClAy  Mfg.  Co.,  102  Va.  274^  46  S.  E. 

3.  R.    Hass    Electric,    etc.,    Co.    v.  294,  1  Ann.  Cas.  83. 

Springfield  Amusement  Park  Co.,  236  10.  Merrigan   v.    English,   9   Mont. 

111.  452,  86  N.  E.  248,  127  A.  S.  R.  113,  22  Pac.  46^1,  5  L.R.A.  837. 

297,  23  L.R.A.(N.S.)    620;   Smith  v.  11.  Steltz  v.  Armory  Co.,  15  Idaho 

Neubauer,  144  Ind.  95,  42  N.  E.  40,  551,  99  Pac.  98,  20  L.R.A.  (N.S.)  872. 

1094,  33  L.R.A.  685.  12.  Note:  Ann,  Cas.  1912B  932. 

Notes :  79  Am.  Dec.  274 ;  11  L.R.A.  13.  Hughes  v.  Lansing,  34  Ore.  118, 

743;  13  Ann.  Ca«.  15;  Ann.  Caa.  1912B  55  Pac.  95,  76  A.  S.  R.  574. 

20.  14.  Taylor  v.  Murphy,  148  Pa.  St. 

4.  West     Virginia     Bldg.     Co.     v.  337,  23  Atl.  1134,  33  A.  S.  R.  825. 
Saucer,  45  W.  Va.  483,  31  S.  E.  965,  15.  Title    Guarantee,    etc.,    Co.    v. 
72  A.  S.  R.  822.  Wrenn,  35  Ore.  62,  56  Pac.  271,  76 

5.  Taylor  v.  Dahn,  6  Ind.  App.  672,  A.  S.  R.  454. 

34  N.  E.  121,  61  A.  S.  R.  312.  16.  Koch  v.  Sumner,  145  Mich.  358, 

Note :  11  L.R.A.  743.  108  N,  W.  725,  116  A.  S.  R.  302,  9 

6.  Matthiesen  v.  Arata,  32  Ore.  342,  Ann.  Cas.  225  and  note. 
50  Pac.  1015,  67  A.  S.  R.  535- 
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file  cross  bills  setting  up  their  liens  and  mortgages,  and  if  they 
have  not  been  made  parties  they  may  interplead  and  file  such  bills." 
And  in  a  suit  by  a  subcontractor  or  materiahnan  to  enforce  his  lien, 
brought  after  the  owner  has  paid  the  contractor  in  full  under  the 
terms  of  his  contract,  the  owner  may  recover  judgment  against  the 
contractor  for  the  full  amount  of  the  judgment  recovered  by  such 
subcontractor  or  materialman,  and  established  as  a  lien  against  his 
property.*®  A  defect  in  the  bill  or  complaint  applicable  to  only 
one  of  several  defendants,  as  that  the  action  was  not  begun  in  time 
against  such  defendant,  cannot  be  raised  by  a  joint  demurrer,  if 
the  action  is  concededly  properly  brought  against  the  others.** 

■ 

Proceedings  at  Trial 

132.  Burden  of  Proof  .—The  burden  of  proving  the  existence  and 
conditions  of  the  contract  for  the  improvement  with  respect  to  which 
a  mechanic's  lien  is  claimed  rests  on  the  claimant,**  as  also  cx)mpli- 
ance  with  the  statutory  regulations.*  Where,  however,  a  defendant 
seeks  to  defeat  the  plaintiff's  right  of  recovery  by  showing  that  mate* 
rial  was  furnished  on  two  separate  atid  distinct  contracts,  and  that 
the  lien  was  therefore  not  filed  in  time  to  secure  the  claim  for  the 
material  furnished  on  the  first  contract,  the  burden  is  on  the  defend- 
ant to  ahow  that  the  plaintiff*  had  actual  notice  that  the  material  was 
furnished  and  used  on  two  separate-  contracts,  or  else  show  such 
circumstances  as  would  impute  to  the  plaintiff  constructive  notice  and 
put  him  on  his  inquiry  to  ascertain  that  two  or  more  contracts  did 
in  fact  exist.'  And  when  the  plaintiff  has  established  a  prima  facie 
right  to  enforce  the  lien,  the  burden  is  on  the  owner  to  establish 
matters  constituting  an  affirmative  defense  to  the  lien,  as  that  mate- 
rial was  sold  on  the  personal  credit  of  the  owner  or  contractor  and 
not  in  reliance  on  the  contract  for  and  to  b^  used  on  the  improve- 
ment,* that  he  posted  a  notice  of  nonresponsibility  as  required  by 
the  statute,*  as  also,  when  a  lien  for  materials  furnished  depends  on 
whether  they  were  actually  used,  and  they  have  been  delivered  for 

17.  Note :  9  Ann.  Cas.  228.  U.  S.   (L.  ed.')   288;  J.  C.  Vreeland 

18.  Alberti  v.  Moore,  19  Okla.  78,  Bldg.  Co.  v.  Knickerbocker  Sugar  Re- 
93  Pac.  543,  14  L.R.A.(N.S.)  1036.  fining:  Co.,  75  N.  J.  L.  551,  €8  Atl. 

19.  Moore^Mim^eld   Const.   Co.   v.  215,  127  A.  S.  R.  812,  15  Ann.  Cas. 
Indianapolis,   et«.,   R.    Co.,   179   Ind.  1083. 

356,  101  N.  E.  296,  Ann.  Cas.  1915D       Note:  13  L.R.A.  705. 

917,  44  L.R.A.(N.S.)  816.  2.  Valley  Lumber,  etc.,  Co.  v.  Dries- 

20.  Davidson  v.  Jennings,  27  Colo,  sel,   13   Idaho   662,  93   Pac.   765,   IS 
187,  60  Pac.  354,  83  A.  S.  R.  49,  48  Ann.  Cas.  63,  15  L.R.A.(N.S.)  299. 
L.R. A.  340 ;  Maynard  v.  Lange,  71  Ore.       8.  Pratt  v.  Nakdimen,  99  Ark.  293, 
560,  143  Pac.  648,  Ann.  Cas.  1916E  138  S.  W.  974,  Ann.  Cas.  1913A  872. 
547.  Note :  79  Am.  Dee.  272. 

1.  Davis  V.  Alvord,  94  U.  S.  546,  24       4.  Note:  Ann.  Cas.  1916C  1136. 
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* 

iLse,  the  presumption  j^lioiild  be  indulged  that  they  were  used,  and 
(he  burden  is  on  the  owner  to  show  that  thev  were  not  u.^cd.^  And 
the  owner  also  has  the  burden  of  proving  relinquishment  or  waiver 
of  the  lion.* 

133.  Competency  of  Witnesses. — An  employee  who  is  to  be  paid 
[)y  a  share  in  the  profits  of  a  business  conducted  by  parties  against 
whom  a  materialman's  lien  is  sought  to  be  enforced  is  a  compe- 
tent witness  for  such  parties  in  the  proceeding  to  enforce  the  lien.^ 
A  contractor  is  a  competent  witness  in  an  action  by  mechanics  against 
the  owner  of  the  property  for  services,  to  prove  their  value,  although 
he  was  originally  hired  by  the  contractor,  where  the  contract  has 
been  abandoned,  and  the  owner  agi'eed  to  pay  the  inechanics  if 
they  would  go  on  with  the  work.®  And  subcontractors  are  compe- 
tent witnesses  to  prove  the  purchase  and  delivery  of  material  to  be 
used.*  But  under  the  statute  disqualifying  a  party  from  testifying 
as  to  transactions  with  a  decedent,  a  contractor  is  not  a  competent 
witness  with  re«pect  to  transactions  under  tlie  contract  with  the  owner, 
where  the  owner  has  since  died,  and  his  executors  and  heirs  are 
made  parties  defendant  with  the  contractor  in  an  action  by  a  sub- 
contractor to  foreclose  a  lien.^® 

134,  Evidence. — Persons  asserting  a  lien  must  furnish  proof  of 
all  that  is  essential  to  the  creation  of  the  lien.**  Where,  in  order  to 
have  the  right  to  a  lien  for  materials  furnished,  they  must  have 
been  actually  used  in  the  structure,  in  ordinary  cases  it  is  enough 
to  show  that  the  materials  were  sold  to  be  used  in  the  building  and 
delivered  to  the  contractor,  and  to  produce  son)e  testimony  that  mate- 
rials of  that  character  were  actually  used.  The  defendant  may  of 
course  show  that  the  materials  or  a  portion  of  them  were  not  actu- 
ally used.*^  But  when  a  materialman  has  the  right  to  a  lien  for 
materials  delivered  for  use  in  a  building  whether  they  were  actually 

5.  Central  Lumber  Co.  v.  Braddock  7.  Hunter  v.  Blauehard,  18  IlL  318, 
Land,  etc.,  Co.,  84  Ark.  560,  105  S.  W.  68  Am.  Dee.  547.  As  to  the  com- 
583,  13  Ann.  Cas.  11  and  note;  Pratt  petency  as  witnesses  of  parties  and 
V.  Nakdimen,  99  Ark.  293,  138  S.  \V.  persons  interested  generally,  see  WiT- 
974,  Ann.  Cas.  1913A  872;  McGarry  nesses. 

V.  Averill,  50  Kan.  362,  31  Pac.  1082,  8.  Andre  v.   Bodman,  13  Md.  241, 

34  A.  S.  R.  120;   Grants  Pass  Trust  71  Am.  Dee.  628. 

Co.   V.   Enterprise   Min.  Co.,  58  Ore.  9.  Odd  Fellows'  Hall  v.  Masser,  24 

174,   113   Pac.   859,  34  L.R.A.(N.S.)  Pa.  St.  507,  64  Am.  Dec.  675. 

395.  10.  Bottineau    First    Nat.   Bank   v. 

Notes:  79  Am.  Dec.  272;  123  A.  S.  Warner,  17  N.  D.  76,  114  N.  W.  1086, 

R.  753.  17  Ann.  Cas.  213. 

Compare    Thompson    Mfg.    Co.    v.  11.  Davis  v.  Alvord,  94  U.  8.  546, 

Smith,  67  N.  H.  409,  29  Atl.  405,  68  24  U.  S.  (L.  ed.)  283. 

A,  S.  R.  679.  12.  MeGarrv    v.    Averill,    50    Kon, 

6.  Kirk  wood  v.  Hoxie,  95  Mich.  62,  362,  31  Pae.  1082,  34  A.  S.  R.  120. 
54  N.  W.  720,  35  A.  S.  R.  549,  Note:  Ann.  Caa.  1912B  20. 

Note:  1  Ann.  Cas.  954. 
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used  or  not,  evidence  that  the  building  was  taken  down  on  account 
of  improper  construction  is  immaterial  and  properly  excluded.^'  Tej?- 
timony  is  admissible  from  either  side  to  limit  or  explain  the  quantity 
of  land  on  which  the  lien  is  claimed  within  the  statutory  limit.** 
Any  proper  evidence,  such  as  time  checks,  may  be  received  against 
the  owner  of  the  property,  to  shovv  the  labor  performed,**  and  parol 
testimony  may  be  introduced  to  show  when^  the  payment  to  laborers 
for  services  became  due.**  When  a  lien  is  claimed  for  material  fur- 
nished for  and  used  in  the  improvement  of  the  separate  estate  of  a 
married  woman,  the  original  contract  and  the  claimant's  books  of 
original  entry  charging  tlie  husl)and  with  the  materials  for  which 
the  claim  is.  made  are  admissible  in  evidence.*'  And  evidence 
should  be  received  in  support  of  a  claim  of  set-ofF,  and  for  damage- 
on  account  ol  defective  work  and  material.*^ 

13S»  Right  to  Jury  Trial*-^In  those  juri§>dictions  in  wliich  an 
miction  to  foreclose  a  mechanic's  lien  is  still  regarded  as  in  the  natujre 
of  a  proceeding  in  equity,  a  party  is  not  entitled  as  a  matter  of  right 
to  a  jury  trial ;  *•  and  though  the  defendant  lias  interposed  a  counter- 
•elaim  setting  up  a  legal  cause  of  action,  he  is  not  entitled,  a*  a  matter 
of  right,  to  a  jury  trial  thereon.*®  This  is  on  the  principle  that  when 
a  court  of  equity  acquires  jurisdiction  of  a  cause,  it  has  jurisdiction 
thereof  for  the  purpose  of  determining  the  rights  of  the  parties  grow- 
ing out  of  the  controversy,  notwithstanding  some  of  the  matters 
involved  might  properly  be  determined  in  an  action  at  law.*  Issues 
of  fact  in  .«uch  cases  must  be  tried  by  the  court,  siibject  tb'its  power 
to  order  any  such  issues  to  be  tried  by  a  jury,*  whose  verdict,  how- 
ever, is  still  subject  to  modification  or  rejection  by  the  court.*  Under 
statutory  or  code  procedure,  questions  of  fact  in  such  eases  must 
generally  be  submitted  to  a  jury,  and  in  such  a  case,  the  claim  of  a 
materialman  as  filed  may  be  properly  allowed  to  go  to  the  juTy,  the 

13.  Odd  Fellows'  Hall  v.  Maader,  24  Oas.  191SB  282  and  note;  Hathome 
Pa.  St.  507i  64  Am.  Dec.  675.  v.  Panama  Park  Co.,  44  Fla.  194,  32 

14.  Adams  v.  Central  City  Granite,  So.  812,  103  A.  S.  R.  138.     And  see 
etc.,  Co.,  154  Mich.  448, 117  N.  W.  932,  Jury,  vol  16,  p.  209. 

129  A.  S.  R.  4S4.  20.  Johnson  Ser\ice   Co.  v.  Knise, 

16.  Forbes  v.  Willamette  Falls  Elec-  121  Minn.  28,  140  N.  W.  118,  Ann. 

trio  Co.,  19  Ore.  61,  23  Pae.  670,  20  Cas.  1914  CJ  850. 

A.  S.  R.  793.  1.  Seefridge  v.  Leonard -Heffner  Co., 

16.  Persons  v.  Copeland,  33  Me.  370,  51  Colo.  314,  117  Pac.  158,  Ann.  Cas. 
54  Am.  Dec.  628.  1913B  282  and  note. 

17.  Bodey  v.  Thackara,  143  Pa.  St.  2.  Note:  Ann.  Cas.  1913B  283. 
171,  22  Atl  754,  24  A.  S.  R.  526.  8.  Idaho,    etc.,    Land    Imp.    Co.    v. 

18.  Winder   v.    Caldwell,    14   How.  Bradbury,  132  U.  S.  509, 10  S.  Ct.  177, 
434,  14  U.  S.  (L.  ed.)  487.  33  U.  S.  (L.  ed.)  433. 

19.  Seefridge     v.     Leonard-Heffner  Noje:  Ann.  Cas,  1913B  284. 
Co.,  51  Colo.  314,  117  Pac.  158,  Ann. 
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ment  foreeloping  the  lien,*  though  a  proceeding  by  scire  facias  on 
a  claim  is  not  one  in  which  a  judgment  thereon  may  he  enforced 
personally  against  the  owner  of  the  premises/  And,  although  there 
are  cases  to  the  contrary,®  tlie  prevailing  rule  also  seems  to  be  that 
even  where  the  lien  fails  a  personal  judgment  may  be  rendered.* 
In  jurisdictions  where  a  personal  judgment  is  permitted  in  an  action 
to  foreclose  a  lien,  the  right  to  such  a  judgment  is  dependent  on  a 
contractual  relation  being  shown  between  the  plaintiff  and  the  defend- 
ant against  whom  the  peivonal  judgment  is  sought.*^  So  there  must 
1)6  a  contractual  relation  established  between  the  owner  of  property 
on  which  a  lien  is  claimed  and  the  lienor  to  support  a  personal 
jiidgment  against  the  owner  in  an  action  for  tlie  foroelo^ure  of  the 
lien."  And  to  be  entitled  to  a  personal  judgment  in 'such  a  case 
there  must  be  proper  allegations  to  support  it  and  a  demand  for  it 
in  the  pleadings,  and  there  must  be  appropliate  findings  8U8tainin<; 
the  plaintiif  *s  right  to  it.^^  A  personal  j'Udgnlent  canbei  be  rendered 
even  by  default  against  a  married  woman  when  there  m  no  ava*- 
nient  which  warrants  it.** 

139.  Right  of  Subcontractor  to  Personal  Jtt4gm6]tt.-^It  follows 
from  the  general  and  prex'ailing  pules  stated  in  the  preceding  para- 
graph that,  in  the  absence  of  si)ecial  statutory  rights  and  remedies, 
a  subcontractor  or  materialman  has  no  right  to  a  personal  judgment 
against  the  owner  where  there  was  no  contractual  relation  between 
thcm.^*  A  personal  judgment,  however,  may  be  rendered  against 
the  owner  in  an  action  to  enforce  a  lien  at  the  ftuit  of  a  subcontractor 
or  materialman,  when  the  statutory  notice  was  given  to  the  owner 
and  at  that  time  he  had  funds  on  hand.*^    But  a  statute  providing 

6.  Albert!  v.  Moore,  20  Okla-  78,  93  Va,  752,  70  S.  E.  719,  33  L.R.A. 
Pac.  543,  14  L.R.A.(N.S.)  1036.  (N.S.)  69. 

Note:  Ann.  Cas.  1912A  130.  Note:  Ann.  Cas.  1912A  334. 

7.  RaR<*nberg  v.  Cnpcrsmith,  240  Pa.  12.  VoJker  v.  Spow<*Poft  Lumlx»r  Co. 
St.  162,  87  Atl.  570,  Ann.  Cos.  1915A  v.  Vance,  36  Utah  348,  103  Pac%  970, 
.'{12,  47  L.R.A.(N.S.)  706.  Ann.    Cas.    1912 A   124   and    note,   24 

8.  Notes:    35   A.    S.   K.   553;   Ann.  L.R.A.(N.S.)  321. 

Cas.  1912A  131.  IS.  Larson  v.  Williams,  100  la.  110, 

9.  Western  Plumbing  Co.  v.  Fried,  63  N.  W.  464,  69  N.  W.  441,  62  A.  S. 
33  Mont.  7,  81  Pae.  394,  114  A.  S.  R..  R.  544. 

709 ;  Glaeius  v.  Black,  50  N.  Y.  145,  14.  Builders'  Supply  Depot  v.  O'Con- 

10  Am.   Rep.   449 ;   Volker-Seowcrof t  nor,  160  Cal.  265,  88>ae.  982,  119  A. 

Lumber  Co.  v.  Vanee,  36  Utah.  348,  S.  R.  193, 11  Ann.  Cas.  712, 17  L.R.A. 

103  Pac.   970,  Ann.   Cas.   1912A  124  (N.S.)    909;    Weeter   Lumber   Co.    v. 

and  note,  24  L.R.A.(N.S.)  32L            .  Fales,  20  Idaho  255, 118  Pac.  289,  Ann. 

10.  Note:  Ann.  Cas.  1912A  134.       .  Cas.  1913A  403;  Alberti  v.  Moore,  20 
IL  Builders'      Supply     Depot      v.  Okla.  78,  93  Pac.  543, 14  L.R.A.(N.S.) 

O'Connor,  150  Cal.  2«5,  88  Pac.  982,  1036  and  note;  Aupr  v.  Warder,  68 
119  A.  S.  R.  193,  11  Ann.  Cas.  712,  W.  Va.  752,  70  S.  E.  719,  .33  L.R.A. 
17  L.RA.(N.S.)  909;  Alberti  v.  Moore,    (N.S.).  69. 

20  Okla.  78,  93  Pac.  543,  14  L.R.A.  16.  Notes ;  11  L.R. A  743 ;  24  L.R.A. 
(N.S.)  1036;  Augir  v.  Warder,  68  W.    (N.S.)  32L 
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that  on  failore  to  file  the  building  contract  the  labor  and  materials 
furnished  by  others  than  the  original  contractor  shall  be  deemed  to 
have  been  furnished  air  the  personal  instance  of  the  owner  has  been 
construed  as  not  creating  a  contractual  relation  between  the  owner 
and  subcontractor,  aad  that  a  personal  judgment  against  the  owner 
cannot  be  rendered.^*  The  subcontractor  or  materialman  may  have 
a  personal  judgment  against  the  original  contractor  at  the  same  time 
as^  or  with  a  decree  establishing  his  lien  and  ordering  a  sale  of  the 
property.*' 

140.  Conclusiveness  of  Judgmeiit. — ^The  judgment  is  conclusive  as 
to  all  parties  and  those  who  have  made  themselves  in  any  way 
parties  to  the  proceeding ;  *•  and  a  judgment  denying  relief  in  an 
action  to  recover  the  contract  price  and  enforce  a  lien,  because  the 
contract  had  not  been  substantially  performed,  is  conclusive  against 
another  action  to  enforce  the  contract  price,  based  on  evidence  that 
since  the  former  action  the  owner  had  completed  the  work  at  a 
nominal  cost.^^  The  general  rule  that  a  judgment  or  decree  obtained 
in  a  court  of  competent  jurisdiction  cannot  be  impeached  collaterally 
on  the  ground  of  mere  errors  or  irregularities  is  applicable  to  a  judg- 
ment or  descree  in  a  merfianic's  lien  proceeding.**  It  is  conclusive 
of  the  formality  of  the  prior  proceedings.*  A  finding  not  essential 
to  establishing  the  lien  that  the  defendant  owned  the  land  at  a  cer- 
tain date  does  not  preclude  a  showing  in  another  suit  that  the  defend- 
ant was  not  the  owner  at  that  time.*  A  stranger  whose  interests  are 
about  to  be  prejudiced  by  the  enforcement  of  a  judgment  foreclosing 
a  mechanic's  lien  may  show  that  it  was  rendered  without  jurisdic- 
tion.* 

Proce^dinff$  Subsequent  to  Judgment 

141.  Execution;  Redemption  from  Sale. — The  method  of  enforc- 
ing a  judgment  or  decree  in  an  action  brought  on  a  mechanic's  lien 
depends  on  the  nature  of  the  action  in  the  particular  jurisdiction, 

16.  Notes:  14  L.R.A.(N.S.)  1038;  note.  As  to  collateral  attack  on  judg- 
24  L.R.A.(N.S.)  321.  ments  generally,  see  Judgments^  vol. 

17.  Alberti  v.  Moor«,  20  Okla.  78,   15,  p,  835  et  seq. 

93  Pac.  543,  14  L.R.A.(N.S.)  1036.  1.  Brooks  v.  Burlington,  etc.,  R.  Co., 

18.  Ludy  V.  Larsen,  78  N,  J.  Eq.  101  U.  S.  443,  25  U.  S.  (L.  ed.)  1057; 
237,  79  Atl.  687,  37  L.R.A.(N.S.)  957.  State  v.  Eads,  15  la.  114,  83  Am.  Dec. 
See  generally,  Judgments,  vol.  15,  p.  399. 

1005  et  seq.  2.  Wilson  v.  Lubke,  176  Mo.  210,  75 

19.  Thompson  ▼.  Washington  Nat.  S.  W.  602,  98  A.  S.  R.  503.  As  to 
Bank,  68  Wa^.  42,  122  Pac.  606,  39  the  effect  of  a  decision,  in  one  case  as 
L.R.A.(N.S.)  972  and  note*  res  judicata  in  subsequent  litigation, 

20.  Whitney  v.  Higgins,  10  Cal.  547,  see  Judgments,  vol.  15,  p.  973  et  seii. 
70  Am.  Dec.  748 ;  George  Long  Con-  8.  Russell  v.  Grant,  122  Mo.  161,  26 
tracting  Co.  v.  Albert,  116  Md.  Ill,  81  8.  W.  068,  43  A.  S.  R.  663.  • 

Atl.  265,  Ann.  Cas.  1913B  1259  and 
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as  whetlier  it  is  to  be  enforced  as  a  decree  in  equity,  as  a  judgment 
at  law,  or  as  following  a  statutory  mode  of  procedure^*  The  right 
to  redeem  property  sold  under  a  judgment  or  decree  rendered  in 
such  a  caae  depends  entirely  on  the  statute.^  A  statute  giving  a  right 
to  redeem  real  estate  sold  under  execution  has  been  applied  to  a 
sale  made  in  the  enforcement  of  a  mechanic's  lien,  on  the  view  that 
the  enforcement  of  such  a  lien  is  a  proceeding  at  law,*  though,  on  the 
other  hand,  on  the  theory  that  the  proceeding  is  a  suit  in  equity,  it 
has  been  said  that  such  a  statute  does  not  ordinarily  extend  to  chan- 
cery sales.'  The  surplus  of  the  proceeds  of  sale  over  the  amount 
required  to  satisfy  the  judgment  or  decree  on  the  lien  will  be  dis- 
posed of  as  in  ordinary  cases  of  execution  or  foreclosure  sales,  but 
where  property  subject  to  a  mechanic's  lien  is  sold  under  attach- 
ment, after  which  the  lien  is  foreclosed,  the  surplus,  if  any,  after 
satisfying  the  lien,  should  be  paid  to  the  purchaser  under  attacli- 
H]eijt,  and  not  to  the  original  ow^ners.®  The  purchaser  acquires  just 
such  rights  in  the  property  as  the  person  under. whose  contract  or 
authority  the  improvement  was  made  and  against  whose  rights  and 
interest  therein  the  lien  attached ;  •  and  title  to  land  acquired  under 
proceedings  to  foreclose  a  mortgage  having  priority  is  superior  to 
that  obtained  under  a  mechanic's  lien  of  the  same  tract,  if  the  mort- 
gagee, or  other  interested  persons,  were  not  made  parties  to  the  suit 
enforcing  the  lien,  and  had  no  opportunity  of  defending  their  inter- 
ests.*^ Considered  as  a  proceeding  in  rem,  a  sale  of  property  on 
execution  under  a  judgment  in  a  proceeding  by  publication  after  the 
owner  cannot  be  found  in  the  state  will  not  pass  title  to  any  property 
not  covered  by  the  lien.**  In  the  case  of  a  void  judgment  of  fore- 
closure of  a  mechanic's  lien,  a  person  interested  in  the  property  may 
maintain  an  action  to  restrain  a  sale  thereunder,  although  he  was 
not  made  a  party  to  the  suit.** 

142.  Review. — The  rules  govorning  the  right  and  modes  of  review 
and  the  procedure  thereon  generally  govern  in  proceedings  to  enforce 
mechanics'  liens.  Any  party  interacted  and  who  deems  himself 
aggrieved  may  appeal,^*  unless  he  has  taken  some  action  inconsistent 

4.  Montandon  v.  Deas,  14  Ala.  33,       8.  Trdinmell  v.  Mount,  68  Tex.  210, 
48  Am.  Dec.  84;  West  v.  Fleming,  18    4  S.  W.  377,  2  A,  S.  B.  479. 

111.   248,   68   Am.   Dec.  530 ;   McNeal  9.  Note :  61  Am.  Dec.  697. 

Pipe,  etc.,  Co.  v.  Howland,  111  N.  C.  10.  Williams   v.   Chapman,  17    III. 

615,  16  S.  E.  857,  20  L.R.A.  743.  423,  65  Am.  Dec.  669.    . 

Notes:  78  Am.  Dec.  709;  11  L.R.A.  11.  Bernhardt  v.  Brown,  118  N.  C. 

743.  700,  24  S.  E.  527,  715,  36  L.RA.  402. 

5.  Whitney  v.  Higgins,  10  Cal.  547,  12.  Quinby  v.  Slipper,  7  Wash.  476, 
70  Am.  Dec.  748  and  note.  35  Pae.  116,  38  A  S.  R.  899. 

6.  State  V.  Eads,  15  la.  114,  83  Am.  13.  Davidson  v.  Jennings,  27  Colo. 
Dec.  399.  187,  60  Pac.  364,  83  A.  S.  R.  49,  48 

7.  West  V.  Fleming,  18  lU.  248,  68  L.R.A.  340, 
Am.  Dec.  539. 
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with  tliat  right,  as  i^'here  he  has  voluntarily  received  his  propor- 
tionate share  of  the  proceeds  of  the  property  sold  on  foreclosure  ot 
liens,  or  has  subsequent  to  the  decree  brought  an  attachment  action 
on  the  same  claim,  under  a  statute  making  the  right  to  the  attach- 
ment conditional  on  the  fact  that  the  claim  is  unsecured  by  any  lien 
or  mortgage.**  A  nonprejudicial  irregularity  is  not  a  ground  for 
reversal,**  and  so,  error  in  granting  an  amendment  after  the  time 
for  filing  liens  has  elapsed  is  no  ground  for  reversal,  where  the  amend- 
ment is  immaterial  and  unnecessary. *•  Questions  which  should  be 
submitted  to  the  consideration  of  the  trial  court  cannot  be  raised 
for  the  first  time  on  appeal,*'  nor  can  transactions  subsequent  to 
the  decree  be  considered  by  the  appellate  court  in  determining  the 
correctness  of  the  decree.*®  A  finding  of  fact  by  the  trial  judge  will 
not  be  disturbed  when  the  evidence  is  conflicting,**  the  power  of  the 
appellate  court  in  this  connection,  apart  from  the  exceptions  duly 
taken  to  rulings  on  the  admission  or  rejection  of  evidence,  being 
limited  to  the  inquiry  whether  the  judgment  or  decree  can  be  sus- 
tained on  the  findings  of  the  trial  court,-® 

143.  Costs  and  Fees. — ^As  in  actions  and  proceedings  generally,  the 
right  to  costs  in  mechanics'  liens  cases  is  created  by  statute  and 
depends  thereon,  and  the  right  does  not  become  fixed  until  the  deter- 
mination of  the  suit.*  And  the  cost  of  filing  the  lien  may  be  allowed.- 
The  constitutionality  of  statutes  allowing  a  claimant  who  forecloses  a 
mechanic's  lien  to  have  an  attorne\''s  fee  taxed  as  costs  has  been  denied 
in  some  casas.*  The  weight  of  authority,  however,  is  considered  a>- 
supporting  the  contention  that  a  statute  providing  for  a  reasonable 
attorney's  fee  in  a  suit  to  foreclose  a  mechanic's  lien,  w^here  judgment 

14.  Note:  29  L.R.A.(N.S.)   13.  nor,  150  Cal.  265,  88  Pae.  982,  119  A. 

15.  MeGarry  v.  Averill,  50  Kan.  362^  S.  R.  193, 11  Ann.  Cas.  712, 17  L.R.A. 
31  Pac.  1082,  34  A.  S.  R.  120.  (N.S.)  909. 

16.  Note:  Ann.  Cas.  1915A  62.  3.  Builders'  Supply  Depot  v.  O'Con 

17.  R.  Haas  Electric,  etc.,  Co.  v.  nor,  150  Cal.  265,  88  Pac.  982,  119 
Springfield  Amusement  Park  Co.,  236  A.  S.  R.  103  and  note,  11  Ann.  Cas. 
111.  452,  86  N.  E.  248,  127  A.  S.  R.  712  and  note,  17  L.R.A.(N.S.)  909 
297,  23  L.R.A.(N.S.)  620;  Luttrell  v.  and  note;  Davidson  .v.  Jennings,  27 
Knoxville,  etc.,  R.  Co.,  119  Tenn.  492,  Colo.  187,  60  Pac.  354,  83  A.  S.  R. 
105  S.  W.  505,  123  A.  S.  R.  737.  49,  48  L.R.A.  340;  R.  Haas  Electric, 

18.  R.  Haas  Electric,  etc.,  Co.  v.  etc.,  Co.  v.  Springfield  Amusement 
Springfield  Amusement  Park  Co.,  236  Park  Co.,  236  111.  452,  86  N.  E.  248, 
111,  452,  86  N.  E.  248,  127  A.  S.  R.  127  A.  S.  R.  297,  23  L.R.A. (N.S. V 
297,  23  L.R.A.(N.S.)  620.  620;    Atkinson    v.    Woodmansee,    6^ 

19.  West  Virginia  Bldg.  Co.  v.  Kan.  71,  74  Pac.  640,  64  L.R.A.  325; 
Saucer,  45  W.  Va.  483,  31  S.  E.  965,  Becker  v.  Hopper,  22  Wvo.  237,  13vS 
72  A.  S.  R.  822.  Pac.  179,  Ann.  Cas.  1916D  1041  an<T 

20.  Mammoth  Min.  Co.  v.  Salt  Lake  note. 

Foundry,  etc.,  Co.,  151  U.  S.  447,  14       Notes :  79  A.  S.  R.  180 ;  U  Ann.  Cas. 

S.  Ct.  384,  38  U.  S.  (L.  ed.)  229.  715. 

1.  Note :  13  L.R.A.  706.  See  supra,  par.  3,  4. 

2.  Builders'  Supply  Depot  v.  O'Con- 
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is  rendered  for  the  plaintiff,  is  not  uneonstitational  as  granting 
unequal  privilege  to  litigants,  as  denying  the  equal  protection  of  the 
laws,  or  as  taking  private  property  without  compensation  or  due 
process  of  law>  In  this  latter  view  it  is  pointed  out  that  the  attor- 
ney's fees  provided  for  are  not  fixed  and  determined  by  the  statute, 
nor  imposed  strictly  as  a  penalty,  but  rather  in  the  nature  of  costs, 
of  which  the  amount  is  to  be  determined  by  the  court.^ 

4.  DeU  v.  Marvin,  41  Fla.  221,  26  Notes:  17  LJC.A.(N.S.)  914;  11 
So.  188,  79  A.  S.  B.  171  and  note,  45  Ann.  Cas,  714;  Ann.  Cas.  1916D  1045. 
L.R.A.  201;  Baldridge  v.  Morgan,  15  5.  Title  Guarantee,  etc.,  Co.  v. 
N.  M.  249,  106  Pac.  342,  Ann.  Cas.  Wrenn,  35  Ore.  62,  56  Pae.  271,  76  A. 
1912C  337;  Forbes  v.  WUlamette  Falls  S.  R.  454  and  note. 
£lectrie  Co.,  19  Ore.  61,  23  Pac.  670, 
20  A.  S.  R.  793. 
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1.  Scope  of  Article 

2.  Definition  and  Natnve 

3.  Regulation  and  Taxation 

4.  Liability  for  Negligence  or  Fraud  m  Furnishing  InXonaatioii 

5.  Duties  and  liabilities  in  MakiBg  Collections 

6.  Liability  for  Libel  and  Slander;  in  General 

7.  Keporta  Held  Defamatory 

8.  Application  of  General  Rule  as  to  Privil^fed  Communieations 

9.  Communications  Held  Not  to  Be  Privileged 


1*  Scope  of  Article. — In  this  article  it  is  intended  to  discuss  the 
nature  of  the  business  of  procuring  and  furnishing  information  as 
to  the  financial  condition^  credit  and  character  of  persons,  firms  and 
corporations,  the  regulation  of  such  business,  the  liability  of  mer- 
cantile agencies  for  negligence  and  fraud  in  making  reports  to 
subscribers,  and  their  duties  and  liabilities  in  making  collections. 
Especial  attrition  is  given  to  the  liability  of  such  agencies,  their 
servants,  correspoikdents  and  other  agents,  for  libel  and  slander  in 
furnishing  information,  including  a  discussion  of  what  reports  are 
defamatory,  and  the  application  of  the  general  doctrine  of  privilege 
to  communications  made  by  mercantile  agencies.  Elsewhere  will  be 
found  related  matter  such  as  the  civil  responsibility  for  false  state- 
ments made  to  or  through  mercantile  agencies,^  and  criminal  lia- 
bility for  such  statements  when  sent  through  the  post  office.* 

2«  Definition  and  nature. — Mercantile  agencies  are  establishments 
which  make  a  business  of  collecting  information  rating  to  the 
credit,  character,  responsibility,  general  reputation,  and  other  mat- 
ters affecting  persons,  firms,  and  corporations  engaged  in  business, 
for  the  purpose  of  furnishing  this  information  to  subscribers  thereto 
for  a  cash  consideration.'  Th«r  object  is  to  procure  through  sub- 
agents,  servants  and  correspondents  such  information  concerning 
the  trustworthiness  of  persons  and  corporations  engaged  in  trade  or 

1.  See  Fbato  and  DecBir,  vol.  12,  [1908]  A.  C.  390,  77  L.  J.  P.  C.  113, 
p.  365.  99  L.  T.  N.  S.  64,  24  Tinies  L.  Rep. 

2.  Sec  Post  Officb.  705,   52    Sd.   J.    580,   12   Ann.    Cas 

3.  Pai'ifle  Packing  Go.  v.  Bradstreet  146,  2  British  RuL  Gas.  203  and  note. 
Co.,  25  Idaho  696,  139  Pac.  1007,  51  Notes:  47  LJEl.A.(N.S.)  648;  Ann. 
L.R.A.(N.S.)  893;  Macintosh  v.  Dun,  Gas.  ldl6D  747  et  seq. 
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commerce  as  shall  enable  their  subscribers  safely  and  properly  to 
conduct  business  with  strangers  or  distant  customers."*  The  usual 
course  of  business  is  for  the  mercantile  agency  to  transmit  an  annual 
or  semi-annual  volume  giving  the  standing  of  merchants,  and  also 
a  weekly  or  semi-weekly  notification  sheet  Containing  the  information 
collected,  to  each  of  its  subscribers,  who  pay  the  required  annual 
subscription.*  It  is  usually  agreed  between  the  agency  and  its  sub- 
scribers that  all  information,  whether  written,  printed,  or  verbal, 
furnished  by  the  agency,  its  agents  or  servants,  ahall  be  held  in  strict 
confidence,  and  used  exclusively  for  the  benefit  of  such  subscriber,^ 
and  that  the  agency  does  not  guarantee  the  accuracy,  reliability  or 
correctness  of  such  information,  nor  assume  responsibility  for  any 
loss  caused  by  the  neglect  of  its  agents  and  servants,  or  for  their 
want  of  verity.'  A  less  common  form  of  mercantile  agency  merely 
furnishes  merchants  and  other  persons  for  a  consideration  its  list 
of  guaranteed  attorneys,  and  provides  the  attorneys  and  subscribers 
with  blank  forms  upon  w^hich  information  respecting  the  financial 
standing  of  persons  whom  the  subscribing  merchant  desires  to  deal 
with  mav  be  furnished  bv  the  attornev.  The  attornevs,  when  re- 
quested,  answer  such  inquiries  concerning  the  business  and  commer- 
cial standing  of  persons  as  desired  by  subscribing  members  to  the 
list  of  guaranteed  attorneys.  These  attorneys  do  not  make  any  report? 
to  the  guaranty  company,  but  send  their  reports  direct  to  the  timi 
or  person  making  the  inquiry.*  Both  forms  of  mercantile  agency 
are  to  be  distinguished  from  associations  for  the  purpose  of  coercing 
the  payment  of  debts  which  make  use  of  publications  containing  the 
names  of  bad  debtors.  Such  associations  publish  books  at  regular 
intervals,  giving  the  names  of  all  persons  reported  by  members  against 
whom  there  are  unsettled  claims.  These  books  are  distributed  to 
members  of  the  association  and  to  no  one  else.  No  debtor's  name  is 
inserted  therein  until  he  has  been  warned  of  the  int^ided  step,  and 

4.  Mitchell   v.   Bradstreet   Co.,   lie  N.  S.  64,  24  Times  L.  Rep.  705,  52 

Mo.  226,  22  S.   W.  368,  724,  38  A.  Sol.    J.    580,   12    Ann.    Gas.    146,   2 

S.  K.  592,  20  L.R.A.  138.  British  RuL  Cas.  203. 

6.  King  V.  Patterson,  49  N.  J.  L.       7.  Dun  v.  City  Nat.  Bank,  68  Fed. 

417,  9   Atl.  405,   60  Am.  Rep.   622;  174,  14  U.  S.  App.  695,  7  C.  C.  A. 

Bradstreet  Co.  v.  Gill,  72  Tex.  115,  9  152,  23  L.R.A.  687;  Poilasky  v.  Minch- 

S.  W.  763,  13  A.  S.  R.  768,  2  L.R.A.  ener,  81  Midi.  280,  46  N.  W.  5,  21 

406.  A.  S.  R.  516,  9  L.R.A.  102;  Crew  v. 

6.  Dun  V,  City  Nat.  Bank,  58  Fed.  Bradstreet  Co.,  134  Pa,   St.  161,  19 

174,  14  U.  S.  App.  695,  7  C.  C.  A.  Atl.  500,  19  A.  S.  R.  681,  7  L.R.A. 

152,    23    L.R.A.    687;     Poilasky    v.  661. 

Minchener,  81  Mich.  280,  46  N.  W.  5,       8.  United  States  Fidelity,  etc.,  Co. 

21  A.  S.  R.  516,  9  L.R.A.  102;  Mitchell  v.  Kentucky,  231  U.  S.  394,  34  S.  Ct. 

V.   Bradstreet   Co.,   116  Mo.   226,   22  122,  58  U.  S.  (L.  ed.)  283^  affirming 

S.  W.  358,  724,  38  A.  S.  R.  592,  20  139  Ky.  27,  129  S.  W.  314,  Ann.  Ca.s. 

Ti-R.A.  138;  Macintosh  v.  Dun,  [1908]  1912B  333,  47  L.R.A.(N.8.)  648. 
A.  C.  390,  77  L.  J.  C.  P.  113,  99  L.  T. 
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when  the  debtor  has  paid  his  name  is  taken  out  of  the  book .•  Their 
object  is  not,  as  in  the  case  of  the  mercantile  agencies  properly  so 
called,  to  protect  members  from  trusting  this  class  of  debtors,  but 
to  aid  them  in  coercing  payment.  This  book  of  the  association,  with 
its  list  of  delinquent  debtors,  is  the  pillory  or  punishment  threatened 
and  to  be  endured  if  they  do  not  pay  and  until  they  pay  their  debts.** 
3.  Regulation  and  Taxation. — As  has  been  seen,  mercantile  agen- 
cies are  bureaus  which  collect  and  impart  information  to  those  who 
pay  for  it.  It  is  true  that  this  information  may  be  confined  within 
the  limits  of  the  state,  or  it  may  cross  state  lines,  both  in  its  col- 
lection and  its  dissemination,  but  for  this  reason  it  cannot  be  called 
interstate  commerce.  Information  or  intelligence  is  not  a  subject 
of  trade  or  barter,  nor  commodities  to  be  shipped  or  forwarded  from 
one  state  to  another  and  there  put  up  for  sale.  The  information  fur- 
nislied  by  mercantile  agencies  to  subscribers  is  like  other  personal 
contracts  between  parties.  It  is  individual  in  its  character,  and  has 
no  relation  to  the  general  public.  Nor  are  mercantile  agencies  instni- 
mentalities  which  aid  directly  or  indirectly  in  carrying  on  interstate 
commerce.  There  is  no  direct*  or  necessary  connection  between  the 
service  performed  by  a  mercantile  agency  through  its  representatives 
and  the  making  or  fulfilment  of  commercial  contracts.  Indirectly, 
remotely,  or  incidentally,  the  mercantile  agency  may  have  had  some 
minor  part  in  the  importation  of  goods;  but  if  a  commercial  trans- 
action takes  place  between  the  merchant  whose  standing  was  reported 
and  the  merchant  to  whom  the  report  was  sent,  it  is  due  entirely  to 
subsequent  negotiations  between  tliem,  with  which  the  reporting 
agency  had  nothing  to  do.  In  this  respect,  the  business  of  mercantile 
agencies  is  like  that  of  insurance  companies,  or  building  and  loan 
a.'^sooiations.  The  contracts  of  each  are  incident  to  commerce  but  not 
of  themselves  commerce  and  therefore  subject  to  state  regulation, 
unrestrained  by  the  power  of  Congress  to  regulate  interstate  commerce. 
To  warrant  interference  with  the  exercise  of  the  taxing  power  of  a 
state  on  the  gi'ound  that  it  obstructs  or  hampers  interstate  commerce, 
it  must  appear  that  the  burden  is  direct  and  substantial,  and  this  is 
not  the  case  with  mercantile  agencies.  It  is,  therefore,  well  estab- 
lished that  it  is.'Within  the  power  of  a  state  to  impose  a  license  fee 
upon  mercantile  agencies  doing  business  within  the  state,^^  or  to 
require  that  a  mercantile  agency,  as  a  prerequisite  to  the  transaction 

9.  Muetze  v.  Tuteur,  77  Wis.  23G,  122,  58  U.  S.  (L.  «d.)  283,  affirming 
46  N.  W.  123,  20  A.  S.  B.  115,  9  139  Ky.  27,  129  S.  W.  314,  Ann.  Cas. 
L.R.A.  86.  1912B  333,  47  L.K.A.(N.S.)   648  and 

10.  Muetze  v.  Tuteur,  77  Wis.  236,  note. 

46  N.  W.  123,  20  A.  S.   R.  115,  9  Note :  Ann.  Cas.  1916D  749. 

L.R.A.  86.  And  see  Cohmercs,  vol.  5,  pp.  784, 

11.  United  States  Fidelity,  etc.,  Co.  789,  797;  License,  vol.  17,  pp.  497, 
V.  Kentucky,  231  U.  S.  394,  34  S.  Ct.  501  et  seq. 
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of  business,  deposit  a  sum  of  money  with  the  state  auditor^  appoint 
a  resident  attorney  upon  whom  process  may  be  served,  and  pay  a 
tax  of  a  certain  per  cent  on  the  amount  received  from  sources  grow- 
ing out  of  business  transacted  within  the  state.** 

4.  Liability  for  Negligence  or  Fraud  in  Furnishing  Information. — 
Information  as  to  the  financial  standing  of  individuals,  firms  and 
corporations  is  sometimes  difficult  to  procure,  and  cannot,  in  ail 
instances,  be  entirely  accurate.  It  is  a  delicate  inquiry  always^  and 
involves  the  employment  of  a  large  number  of  agents  scattered  over 
a  wide  extent  of  country.  In  some  instances  the  information  fur- 
nished may  not  only  be  erroneous,  but  wilfully  false  to  gratify  the 
private  malice  of  the  informant  against  the  subject  of  the  inquiry.*' 
Nevertheless,  it  is  the  duty  of  a  mercantile  agency  securing  such 
information  to  use  due  care  in  its  collection,  and  it  is  liable,  in  the 
absence  of  a  contract  exemption,  for  its  own  negligence,  or  that  of 
its  servants,  correspondents,  or  other  agents  acting  within  the  scope 
and  course  of  their  employment,  in  furnishing  information  to  a  sub- 
scriber.** So,  in  accordance  with  the  general  rule  as  to  the  liability 
of  a  principal  for  the  act  of  his  agent,  it  is  generally  held  in  this 
country  that  a  mercantile  agency  is  liable  whenever  its  agent,  who  is 
at  the  time  acting  within  the  scope  of  his  authority,  and  for  the 
principal,  makes  a  fraudulent  misrepresentation  which  influences 
and  is  acted  on  by  a  subscriber  to  his  injury.**  In  England,  how- 
ever, it  has  been  held  that  where  the  agent  practicing  fraud  acts 
within  the  scope  of  his  employment,  but  his  intent  is  to  attain  some 
purpose  of  his  own  or  gratify  some  personal  malice,  the  principal  is 
not  liable  for  his  act,  and  there  is  also  some  authority  in  the  United 
States  to  the  same  effect.**  While  the  general  rule  as  to  the  lia- 
bility of  a  mercantile  agency  which,  without  more,  undertakes  to 
supply  credit  ratings  to  its  customers-is  as  above  stated,"  in  many  cases 
.^uch  agencies  in  their  contracts  expressly  stipulate  that  the  infor- 
mation supplied  by  them  has  mainly  been,  and  shall  mainly  be, 
obtained  and  communicated  by  servants,  clerks,  attorneys,  and  em- 
ployees, appointed  as  subagents,  in  behalf  of  the  subscriber  making 
use  of  them,*'  and  where  the  contract  between  the  parties  thus  justifies 

12.  Note:  47  L.Tl.A.(N.S.)  648.  15.  Dun  v.  City  Nat.  Bank,  58  Fed. 
And  see  Foreign  Corporations,  vol.  174,  14  U.  S.  App.  695,  7  C.  C.  A. 
5,  p.  57  et  seq.  152>  23  L.RJI.  687.    Aad  see  genei^ 

13.  Dun  v.  City  Nat.  Bank,  58  Fed.  ally.  Principal  and  Agent. 

174,  14  U.  S.  App.  -695,  7  -C.  C.  A.  16.  Dun  v.  City  Nat.  Bank,  58  Fed. 
152,  23  L.R.A.  687.  174,  14  U.  S.  App.  695,  7  G.  C.  A. 

14.  Dun  V.  City  Nat.  Bank,  58  Fed.  152,  23  L.R.A.  ^87. 

174,  14  U.  S.  App.  695,  7  C.  C.  A.  17.  Dun  v.  City  Nat.  Bank,  58  Fed. 
152,  23L.R.A.  687;  Crew  v.  Bradstreet  .174,  14  U.  S.  App.  695,  7  C.  C.  A. 
Co.,  134  Pa.  St.  161,  19  Atl.  500,  19  152,  23  L.R.A.  687;  Crew  v.  Bradstreet 
A.  S.  R.  681,  7  L.R.A.  661.  Co.,  134  Pa.  St.  161,  19  Atl.  500,  19 

Note:  Ann.  Cas.  1916D  750  et  seq.    A.  S.  R.  681,  7  L.B.A.  661. 
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the  delegation  of  an  agent's  authority  to  a  subagent  who  ia  not  his 
own  servant,  the  original  agent  is  not  liable  for  the  errors  or  mis- 
conduct of  th6  subagent  if  he  has  used  due  care  in  his  selection.** 
Mercantile  agencies  are  frequently  further  protected  by  a  provision 
in  their  contracts  with  subscribers  that  the  company  shall  not  be 
liable  for  any  loss  or  injury  caused  by  the  neglect  or  other  act  of 
any  officer  or  agient  of  the  company  in  procuring,  collecting  and  com- 
municating information,  and  that  the  company  does  not  guarantee 
the  correctness  of  the  information  supplied.**  Such  contracts  against 
liability  for  negligence  are,  however,  not  favored  by  the  law,  and  are  in 
all  cases  construed  strictly,  with  every  intendment  against  the  party 
seeking  their  protection  .*•  If  a  mercantile  agency  under  such  a  con- 
tract communicates  information  which  it  has  received,  it  may  well 
claim  protection  under  the  contract,  though  the  information  should 
subsequently  appear  to  have  been  erroneous,  and  even  though  a  corre- 
spondent in  the  discharge  of  the  duties  of  an  employee  of  the  agency 
and  in  undertaking  to  furnish  information  in  reply  to  an  inquirer, 
knowingly  gives  false  information  with  intent  to  deceive  the  inquirer, 
the  agency  is  protected  from  liability  by  the  terms  of  its  contract.*  But 
if  the  report  made  to  the  company  by  its  agent  was  correct,  and 
the  mistake  was  the  blunder  of  the  company  in  having  it  erroneously 
printed,  the  agency  is  liable,  since  when  strictly  construed  the  con- 
tract was  against  the  negligence  of  particular  officers  or  agents,  not 
against  the  negligence  of  the  company  as  such.* 

S.  Ditties  and  Ltibilities  in  Making  Collection8.-^Mercantile  agen- 
cies making  collections  are  bound,  as  in  other  undertakings  as  agents^ 
to  exercise  reasonable  diligence,  akill  and  attention.  This  obligation 
rests  upon  the  agency  whether  acting  for  itself  or  through  its  agents. 
It  is  the  well  settled  general  rule  that  &6  receipt  by  an  attorney  at 
law  of  claims  for  coUeotion  imports  an  undertaking  by  the  attorney 
Jjimself  to  ooUect,  and  not  merely  thai  he  receives  it  for  transmission 
to  another  for  collection^  for  whose  negligence  he  is  not  to  be  respon- 
sible, and  hd  ia  therefore  liable  by  the  very  terms  of  his  receipt  for 
the  negligence  of  the  distant  attorney,  who  is  his  agent,  and  he  can- 
not shift  responsibility  from  himself  upon  his  client.*  The  reasons 
for  applying  this  rule  arei  even  stronger  in  the  case  of  mercantile 

18.  Dun  V.  City  Nat.  Bank,  58  Fed.  7  L.R.A.  661. 

174,  14  U.  S.  App.  695,  7  C.  C.  A.  i     Note :  Ann.  Cas.  1916D  751. 

152,  23  L.R.A.  687.  1.  Dan  v.  City  Nat.  Bank,  58  Fed. 

19.  Dun  V.  City  Nat.  Bank,  58  Fed.  174,  14  U,  S.  App.  695,  7  C.  C.  A. 
174,  14  0.  S.  App.  695,  7  C.  C.  A    153,  23  L.R.A.  687. 

152,  23  L.R.A.  687 :  Crew  v.  Bradstreet  2.  Crew  v.  Bradstreet  Co.,  134  Pa. 

Co.,  134  Pa.  St.  161.  19  AtL  500,  19  St.  161,  19  Atl  500,  19  A.  S.  R.  631, 

A.  S.  R.  681,  7  L.R.A,  661.  7  L.R.A.  661. 

Note;  Ann.  Cas.  1916D  750  et  seq.  Note:  Ann.  Cas.  1916D  752, 

20.  Crew  v.  Bradstreet  Co.,  134  Pa.  3.  See  Attorneys  at  Law,  vol.  S, 
St.  161,  19  Atl.  500,  19  A.  S.  R.  681,  pp.  978,  1016. 
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agencies.  They  have  their  selected  agents  in  every  part  of  the  country. 
From  the  nature  of  such  ramified  institutions  the  puhlic  impression 
will  be,  that  the  agency  invites  customers  on  the  very  ground  of  its 
facilities  for  making  distant  collections.  It  must  be  presumed  from 
its  business  connections  at  remote  points,  and  its  knowledge  of  the 
agents  chosen,  that  the  agency  intends  to  undertake  the  perform- 
ance of  the  service  which  the  individual  customer  is  unable  to  perform 
for  himself.  There  is  good  reason  therefore  to  hold  that  such  an 
agency  is  liable  for  collections  made  by  its  own  agents,  when  it  under- 
takes the  collection  by  the  express  terms  of  the  receipt.  So  a  mercan- 
tile agency  receiving  and  remitting  a  claim  to  its  own  attorney,  who 
collects  tlie  money  and  fails  to  pay  it  over,  is  liable  for  his  neglect,* 
and,  on  the  same  prinqiple,  an  agency  is  liable  for  failure  of  its 
attorney  to  use  proper  diligence  in  collecting  an  obligation  or  to 
bring  suit  within  a  reasonable  time.*  A  mercantile  agency  has,  how- 
ever, the  power  to  limit  its  responsibility  by  its  receipt,*  and  where 
a  clause  in  a  receipt  provides  that  the  claim  is  to  be  transmitted  to 
an  attorney  for  collection  or  adjustment  at  the  risk  and  on  the  account 
of  the  person  whose  claim  is  being  collected,  the  agency  is  not  a 
guarantor  of  the  fidelity  and  integrity  of  such  attorney,  and  is  not 
liable  for  the  attorney's  acts  or  default,  in  the  absence  of  negligence 
in  selecting  him.^  Nor  can  a  patron  of  a  mercantile  agency  leaving 
a  claim  for  collection  insist  that  he  was  over-reached  or  deceived 
when  he  did  not  read  or  understand  the  contract  which  he  signed, 
that  being  his  own  negligence.  It  will  not  do  for  a  man  to  enter 
into  a  contract,  and,  when  called  upon  to  abide  by  its  conditions, 
say  that  he  did  not  read  it  when  he  signed  it,  or  did  not  know  what 
it  contained.* 

6.  Liability  for  Libel  and  Slander;  in  General. — ^While  mercantile 
agencies  are  engaged  in  a  lawful  business  of  general  utility  and  per- 
haps necessity  to  the  commerce  of  the  country,  they  are  not  for  this 
reason  relieved  from  liability  for  libel  or  slander.  If  an  individual 
voluntarily  or  for  profit  publishes  defamatory  matter  he  is  liable 
therefor,  and  mercantile  agencies  organized  for  the  income  to  be 
secured  by  furnishing  such  information  cannot  be  exempted.*  In- 
deed, there  are  special  reasons  for  holding  them  to  a  strict  accounta- 

4.  Bradstreet  v,  Everson,  72  Pa.  St.  47  Wis.  615,  S  N.  W.  388,  32  Am. 
124,  13  Am.  Rep.  665.  .     Rep.  789. 

5.  Bradstreet  v,  Everson,  72  Pa.  St.       8.  Sanger  v.  Dun,  47  Wis.  016,  3 
124,  13  Am.  Rep.  665;  Sanger  v.  Dun,  N.  W.  388,  32  Am.  Rep.  789. 

47  Wis.  615,  3  N.  W.  388,  32  Am.  9.  Bradstreet   Co.  v.   Gill,  72  Tex. 

Rep.  789.  115,  9  S.  W.  753,  13  A.  S.  R.  768, 

6.  Sanger  v.  Dun,  47  Wis.  615,  3  2  L.R.A.  405.    Generally  as  to  who  are 
X.  W.  388,  32  Am.  Rep.  789.  liable  for  libel  or  slander,  see  Lirkt. 

7.  Bradstreet  v.  Everson,  72  Pa.  St.  and  SLANDEii,  toI.  17,  p.  378  et  seq. 
124,  13  Am.  Rep.  665 ;  Sanger  v.  Dun, 
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bility.  Mercantile  agencies  expressly  stipulate  that  ibey  will  not  reveal 
to  subscribers  the  sources  of  their  information,  and  adopt  measures  to 
prevent  the  partumlax  communities  from  ascertaining  the  name  oi 
identity  of  the  person  reporting  the  standing  of  business  men  in  that 
community.  Customers  are  required  to  pledge  that  they  will  never, 
under  any  circumstances,  communicate  to  the  persons  reported  the 
information  recdved  from  the  mercantile  agency.  To  hold  such  vast 
secret  inquisitions  exempt  from  liability  for  false  publications  respect- 
ing the  character  and  standing  of  a  business  man  would  be  to  sanction 
the  highest  injustice.  If  a  mercantile  agency  sends  out  a  false  report 
concerning  such  a  person  he  is  undone — his  business  character  sullied 
and  confidence  withdrawn.**  It  is  well  established,  therefore,  that 
mercantile  agencies  are  liable  for  defamatory  matter  published  by 
them,  whether  oral  **  or  written.**  This  legal  liability  for  libel  and 
slander  extends  to  the  general  manager  of  a  mercantile  agency  and  all 
persons  in  any  manner  instrumental  in  making  or  procuring  to  be 
made  the  defamatory  publication.*'  If  the  report  be  a  libel  or  a 
slander  it  is  unnecessary  to  prove  malice  in  the  publication.**  It  is 
often  said  that  legal  malice  is  implied  from  the  publication,*^  but, 

10.  PoUasky  v.  Minchener,  81  Mich,  street,  46  N.  Y.  188,  7  Am.  Rep.  322 ; 
280,  46  N.  W.  5,  21  A.  S.  R.  516,  Bradstreet  Co.  v.  Gill,  72  Tex.  115,  9 
9  L.R.A.  102.  S.  W.  753,  13  A.  S.  R.  768,  2  L.R.A. 

11.  Mitchell  y«  Bradstreet  Co.,  116  405;  Denney  v.  Northwestern  Credit 
Mo.  226,  22  S.  W.  358,  724,  38  A.  Ass'n,  55  Wash.  331,  104  Pac.  761), 
S.  R.  592  and  note,  20  L.R.A.  138;  25  L.R.A.(N.S.^  1021;  Muetze  v.  fu- 
SunderUn  v.  Bradstreet,  46  N.  Y.  188,  teur,  77  Wis.  236,  46  N.  W.  123,  20 
7  Am.  Rep.  322;  Macintosh  v.  Dun,  A.  S.  R.  115,  9  L.R.A.  86;  Macintosh 
[1908]  A.  C.  390,  77  L.  J.  P.  C.  113,  v.  Dun,  [1908]  A.  C.  390,  77  L.  J. 
99  L.  T.  N.  S.  64,  24  Times  L.  Rep.  P.  C.  113,  99  L.  T.  N.  S.  64,  24  Times 
706,  52  Sol.  J.  580,  12  Ann.  Cas.  146,  L.  Rep.  705,  52  Sol.  J.  580,  12  Ann. 
2  British  Rnl.  Cas.  203.  Cas.  146,  2  British  Rul.  Cas.  203  and 

Note :  38  A,  S.  R.  606.  note. 

12.  Tappa»  v.  Beardsley,  10  W^.  Notes:  2  L.R.A.  405;  20  L.R.A. 
427,  19  U.  S.  (L.  ed.)  974;  Douglass    (N.S.)  366;  36  L.R.A.{N.S.)  452. 

V.  Daisley,  114  Fed.  628,  52  C.  C.  A.  13.  Pollaskv  v.  Minchener,  81  Mich. 

324,  57  L.R.A.  475 ;  Johnson  v.  Brad-  280,  46  N.  W.  6,  21  A.  S.  R.  516, 

street  Co.,  77  Ga.  172,  4  A.   S.   R.  9  LJl.A.  102. 

77;  Dua  v.  Weintraub^  Ul  Oa.  416,  36  14.  Pollaaky  v.  Minchener,  81  Mieh. 

S.E.  808,  50  UR.A.  670 1  Pacific  Pack-  280;  46  N.  W.  6,  21  A.  S.  R.  516, 

ing  Co.  V.  Bradstreet  Co.,  25  Idaho  9  L.R.A.   102  and  note;  Mitchell  v. 

696,  139  Pac.  1007,  51  L.R.A. (N.S.)  Bradstreet  Co.,  116  Mo.  226,  22  S.  W. 

893;  Raymond  v.  Russell,  143  Mass.  358,  724,  38  A.  S.  R.  692  and  note, 

295,  9  N.  E.  544,  58  Am.  Rep.  137;  20   L.R.A.    138;    Macintosh    v.    Dun, 

Pollasky  v,  Minchener,  81  Mich.  280,  [1908]  A.  C.  390,  77  L.  J.  P.  C.  113, 

46  N.  W.  5,  21  A.  S.  R.  516,  9  L.R.A.  99  L.  T.  N.  S.  64,  24  Times  L.  Rep. 

102;   Mitchell  v.  Bradstreet  Co.,  116  705,  62  Sol.  J.  580,  12  Ann.  Cas.  146, 

Mo.  226,  23  S.  W.  358,  724,  38  A.  2  British  Rul.  Cas.  203. 

S.  R.  592,   20  L.R.A.  138;   King  v.  15.  Pollasky  v.  Minchener,  81  Mich. 

Patterson,  49  N.  J.  L.  417,  9  Atl.  405,  280,  46  N.  W.  6,  21  A.  S.  R.  616,  9 

60  Am.  Rep.  622;  Sunderlin  v.  Brad-  L.R.A.  102  and  note;  Mitchell  v.  Brad- 
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more  accurately  stated,  the  law  is  that  malice  is  not  a  necessary  part 
of  the  plaintiff's  case.**  In  proving  damages  for  defamation,  whether 
libel  or  slander,  loss  of  special  customers  may  be  proved,*'  or  a  gen- 
eral decline  in  business  from  this  cause  may  be  shown.**  Since, 
however,  the  legal  remedy  by  action  for  libel  or  slander  is  adequate, 
it  has  been  held  that  equity  has  no  jurisdiction  of  a  bill  to  restrain 
a  person  from  publishing,  in  the  records  and  books  of  a  mercantile 
agency,  false  representations  as  to  the  business  standing  and  credit 
of  the  plaintiff,  if  no  breach  of  trust  or  of  contract  is  involved.*^ 
7.  Reports  Held  Defamatory. — The  general  rule  is  that  all  words 
alleged  to  be  libelous  should  be  considered  by  the  court  in  their  nat- 
ural and  obvious  sense,  unless  they  be  ambiguous, '^^  and  if  in  their 
ordinary  sense,  without  the  aid  of  the  special  knowledge  possessed 
by  the  parties  concerned,  they  hold  the  party  out  to  public  contempt 
or  ridicule,  they  are  libelous  per  se.*  Thus,  it  is  hbelous  for  a  mer- 
cantile agency  to  publish  of  a  merchant  or  trader  words  which  impeach 
his  credit  by  imputing  to  him  insolvency,  or  even  embarrasaanent,- 
or  which  designate  him  as  a  bad  debtor.*  It  is  likewise  libelous  to 
state  concerning  a  merchant  that  he  has  failed,*  that  he  has  asssigned,* 
that  his  property  has  been  attached,  tliat  he  is  in  the  hands  of  the 

street  Co,,  116  Mo.  226,  22  S.  W.  358,  25  L.R.A.(N.S.)  1€21  and  note;  Dun 

724,   38  A.   S.  R.   592  and  note,  20  v.  Weintraub,  111  Ga.  416,  36  S.  E. 

L.R.A.  138;  Macintosh  v.  Dun,  [1908]  808,  50  L.R.A.  670;  King  v,  Patter- 

A.  C.  390,  77  L.  J.  P.  C.  113,  99  L.  T.  son,  49  N.  J.  L,  417,  9  Atl.  705,  60 

N.  S.  64,  24  Times  L.  Rep.  705,  52  Am.  Rep.  622;  Pacific  Packing  Co.  v. 

Sol.  J.  580,  12  Ann.  Cas.  146,  2  Brit-  Bradstreet  Co.,  25  Idaho  696,  139  Pac. 

ish  Rul.  Cas.  203.  1007,  51  L.R.A.(N.S.)   893.     And  see 

16.  Douglass  V.  Daisley,  114  Fed,  Libel  a^td  Sl^ifrDKB,  vol.  17,  p.  286 
628,  52  C.  C.  A.  324,.  57  L.R.A.  475.  et  seq. 

And  see  Libbl  and  Slandbu,  vol.  17,       2.  Mitchell  v.   Bradstr^t    Co.,   116 
p.  321  et  seq.  Mo.  226,  22  S.  W.  358,  724,  38  A. 

17.  Douglass   v.   Daisley,   114   Fed.   S.  R.  592,  20  L.R.A.  138. 

628,  52  C.  C.  A.  324,  57  L.R.A.  475;       3.  ifuetze  v.  Tnteur,  77  Wis.  236, 
Muetee  v.  Tuteur,  77  Wis.  236,  46  N.  46  N.  W.  123,  20  A.  S.  R.  115,  9 
W.  123,  20  A.   S.  R.  115,  9  L.R.A.  URiA.  86. 
86.  4.  Sunderlin  v.  Bradstreet,  46  N.  Y. 

IS.  Douglass  V,  Daislev,  114  Fed.  188,  7  Am.  Hep.  322. 
628,  52  C.  C.  A.  324,  57  L.R.A.  475;       5.  Douglass  V.  Daisley,  114  F«pd,  628, 
Mitchell   V.   Bradstreet   Co.,   116   Mo.  62  C.  C.  A.  324,  57  L.R.A.  475;  Mitch- 
226,  22  S.  W.  358,  724,  38  A.  S.  R.  ell  v.  Bradstreet  Co.,  116  Mo.  226,  22 
692,  20  L.R.A.  138.  S.  W,  358,  724,  38  A.  S.  R.  592,  20 

19.  Raymond  v.  Russell,  143  Mass.  L.R.A.  138;  Sunderlin  t.  Bradstreet, 
295,  9  N.  E.  544,  58  Am.  Rep.  137.  46  N.  Y.  188,  7  Am.  Rep.  322. 

20.  IXenney  v.  Northwestein  Credit  It  has,  however,  been  lield  that  H  is 
Afis'n,  55  Wash.  331,  104  Pac.  769,  25  not  libelous  to  state  that  a  merchant 
L.R.A.(N.S.)  1021.  And  see  Libel  has  miade  an  assignn^ent  to  secure  tlic 
AND  Slandbr,  vol.  17,  pp.  312,  421.   indorser  on  a  note.    Douglass  v.  Dais- 

1.  Dennev  v.  Northwestern  Credit  lev,  114  Fed.  628,  52  C.  C.  A,  324, 
Ass'n,  55   Waali.  331,  104  Pac.  769,  57  L.R.A.  475. 
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flberiff,  or  that  a  moKgage  has  been  foredosed  ligainst  him,*  So  it 
has  been  held  ta  be  libelous  to  publish  of  a  person  that  he  has  not 
sacceeded  in  obtaining  the  implicit  confidence  of  his  neighbors  and 
iaa  maa  of-  iuaU  meawfi^d  of  uncertain  prosfneote,^  or  to  send 
to  him  through  the  mail  letters  indorsed  for  retarn  to  an  organisa- 
tion "for  coUeeting  bad  debts,"  these  words  being  in  very  large  type 
so  as  to  attract  special  attention.^  It  is  not^  on  the  other  hand,  libel- 
bus  to  write  or  print  concerning  a  merchant  that  he  has  given  a 
mortgage  upon  his  stock,  or  to  state  that  he  has  been  sued,  or  a 
judgment  recovered  against  him.  These  words  are  not  in  their 
ordinary  sense  libelous  and  courts  sometimes  state  that  they  are  not 
actionable  per  se  and  that  special  damage  must  be  proved.®  But 
since  all  written  or  printed  statements  tending  to  bring  a  person 
into  hatred;  contempt  or  ridicule  are  libelous  per  se  and.  at  leaM 
nominal  damages  may  be  recovered,  this  seems  inaccurate.  What  is 
nveant  is  that  unless  the  words  are  in  their  common  usage  and  accept- 
ance libelous,  the  declaration  is  demurrable  unless  it  further  shows 
the  special  meanings  or  circumstances  making  the  words  libelous  as 
used.  Thus,  the  statement  that  a  merchant  has  been  sued,  while 
not  ordinarily  libelous,  becomes  so  when  the  declaration  also  avers 
that  the  defendant  reported  that  the  plaintiff,  a  business  corporation, 
had  been  sued  for  ''money  advanced''  in  an  amount  in  excess  of  its 
capital.*®  Where  the  libel  complained  of  consists  in  reporting  the 
plaintiff's  standing  as  a  merchant  "in  blank,"  the  complaint  should 
state  the  fact  with  such  explanations  as  to  what  was  meant  by  the 
report  as  are  necessary  to  show  that  the  report  was  injurious  and 
defamatory.  If  the  rating  means  that  plaintiff  has  no  credit  and  no 
capital  it  is  libelous,**  though  if  it  is  not  a  credit  rating,  but  indicates 
that,  in  justice  to  plaintiff,  such  information  as  the  agency  has  will 
be  furnished  upon  application  to  any  interested  subscriber,  it  is  not 
libelous  unless  the  matter  supplied  is  itself  defamatory.**  The  fact 
that  the  libelous  statement  is  in  cipher  is  not  material,  if  the  cipher 
is  understood  by  the  numerous  patrons  of  the  defendants  and  all 
the  subscribers  to  the  publications.**  Oral  reports  made  by  an  agency 
are  subject  to  the  ordinary  rules  governing  slander.  If  they  are  such 
as  to  injure  the  person  concerning  whom  they  are  spoken  in  his 

6.  Note:  51  L.R.A.(N.S.)  894.  street  Co.,  25  Idaho  696, 139  Pac.  1007, 

7.  Dtm  V.  Weintraub,  111  Ga.  416,  5i  L.R.A.(N.S.)  893. 

36  S.  E.  808,  50  L.R.A.  670.  11.  Bradstreet  Co.  v.  Gill,  72  Tex. 

8.  Muetze  v.  Tuteur,  77  Wis.  236,  115,  9  S.  W.  753,  13  A.  S.  E.  768, 
46  N.  W.  123,  20  A.   S.  R.  115,  9  2  L.R.A.  405. 

L.R.A.  86.  12.  Denney  v.  Northwestern  Credit 

9.  Dun  V.  Weintraub,  111  Ga.  416,  Ass'n,  65  Wash.  331,  104  Pac.  769, 
36  S.  E.  808,  50  LJI.A.  670.  25  L.R.A.(N.S.)  1021  and  note. 

Note:  51  L.R.A.(N.S.)  894.  IS.  Sunderlin  v.  Bradstreet,  46  N* 

10.  Pacific   Packing    Co.    v.    Brad-  Y.  188,  7  Am.  Rep.  322. 
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business  or  profession  they  are  actionable  per  se;  otherwise,  special 
damage  miist  be  proved  and  a  declaration  not  avening  it  is  demur- 
rable.** 

8.  Application  of  General  Rule  as  to  Privil^ed  Cwniunicatloasw — 

The  general  rule  that  communications  made  in  good  faith  by  a  per- 
son in  the  discharge  of  some  social  or  moral  duty,  €fc  on  the  ground 
of  an  interest  in  the  party  making  or  receiving  them,  are  privileged 
is,  in  some  jurisdictions,  held  not  to  apply  to  mercantile  agencies.*^ 
It  is  true,  as  stated  in  the  leading  English  case  holding  this  doctrine,** 
that  mercantile  agencies  set  themselves  in  motion  and  formulate  and 
invite  the  requests  in  answer  to  which  information  is  supplied,  and 
that  the  motive  for  making  the  communication  is  the  hope  of  profits 
to  be  gained.  It  may  also  be  true  that  the  methods  employed  by 
mercantile  agencies  to  gain  information  are  not  always  of  the  best. 
Nevertheless,  the  rule  as  to  privileged  communications  is  not  gener- 
ally limited  to  cases  where  the  person  supplying  the  information  is 
without  self-interest,  and  criticisms  of  the  methods  of  mercantile 
agencies  seem  hardly  the  basis  for  denying  them  the  rights  accorded 
others  by  the  law  as  to  defamation.  The  subscriber  seeking  informa- 
tion concerning  a  prospective  customer  has  an  interest  in  the  com- 
munication which  he  receives,  and  upon  this  ground  communications 
made  by  mercantile  agencies  are,  by  the  great  weight  of  authority, 
held  privileged.*^    This  privilege  is,  of  course,  a  qualified  one,**  and 

14.  Mitchell  v.  Bradstreet  Co.,  116  Sol.  J.  580,  12  Ann.  Cas.  146,  2 
Mo.  226,  22  S.  W.  358,  724,  38  A.  S.   British  Rul.  Cm.  203. 

R.  592,  20  L.B.A.  138.    And  see  LauSL  17.  Douglass   y.   Daisley,   114  Fed. 

AND  Slander,  vol.  17,  p.  391  et  seq.  628,  52  C.  C.  A.  324,  57  L.R.A.  475; 

15.  Johnson  v.' Bradstreet  Company,  Pollasky  v.  Minchener,  81  Mich,  280, 
77  Ga.  172,  4  A.  S.  R.  77  and  note;  46  N.  W.  5,  21  A.  S.  R.  516,  9  L.R.A. 
Macintosh  v.  Dun,  [1908]  A.  C.  390,  102;  Mitchell  v.  Bradstieet  Co.,  116 
77  L.  J.  P.  C.  113,  99  L.  T.  N.  S.  Mo.  226,  22  S.  W.  358,  724,  38  A.  S. 
64,  24  Times  L.  Rep.  705,  52  Sol.  J.  R.  592,  20  L.R.A.  138;  King  v.  Pat- 
580,  12  Ann.  Cas.  146  and  note,  2  terson,  49  N.  J.  L.  417,  9  Atl.  705, 
British  Rul.  Cas.  203;  London  Ass'n  60  Am.  Rep.  622;  Sunderlin  v.  Brad- 
f  or  Protection  of  Trade  v.  Greenlands,  street,  46  N.  Y.  188,  7  Am.  Rep.  322 ; 
[1916]  2  A.  C.  (Eng.)  15,  Ann.  Cas.  Bradstreet  Co.  v.  Gill,  72  Tex.  115,  9 
1916E  535  and  note.  In  this  case  it  S.  W.  753,  13  A.  S.  R.  768,  2  L.R.A. 
was  held,  however,  that  the  secretary  405;  Muetze  v.  Tuteur,  77  Wis.  236, 
of  an  unincorporated  association  of  46  N.  AV.  123,  20  A.  S.  R.  115,  9 
tradesmen  organized  for  the  exchange  L.R.A.  86. 

of  credit  information  among  its  mem-  Notes:  4  A.  S.  R.  79;  2  L.R.A.  405; 

hers  acts  in  answering  an  inquiry  by  36  L.R.A.  (N.S.)   452;  2  British  Rul. 

a' member  as  the  confidential  agent  of.  Cas.  215. 

the  individual  member  and  a  qualified  Generally  as  to  privileged  communi- 

privilege  attaches  to  his  report.  cations,  see  Libel  and  Slander,  vol. 

Note:  36  L.R.A. (N.S.)  452.  17,  p.  328  et  seq. 

16.  Macintosh  v.  Dun,  [1908]  A.  C.  18.  Douglass  v.  Daislev,  114  Fed. 
390.  77  L.  J.  P.  C.  113,  99  L.  T.  628,  52  C.  C.  A.  324,  57  L.R.A.  475; 
N.   S.  64,  24  Times  L.  Rep.  705,  52  Pollasky  v.  Minchener,  81  Mich.  280, 
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exists  only  where  the  communication  was  made  in  good  faith.  It 
does  not  exist  if  there  was  malice  on  the  part  of  the  agency  making 
the  communication,*^  or  such  gross  disregard  of  the  rights  of  the 
person  publidied  as  will  be  equivalent  to  malice  in  fact.**  Where 
the  occasion  is  privileged  it  is  for  the  plaintiff  to  establish  that  the 
statements  complained  of  were  made  from  an  indirect  or  improper 
motive,  and  not  for  a  reason  which  would  otherwise  render  them 
privileged.*  Some  jurisdictions  limit  the  privilege  to  communications 
made  by  the  mercantile  agency,  itself,  but  by  the  great  weight  of 
authority  it  extends  to  communications  made  to  the  agency  by  cor- 
respondents, also.*  Other  courts  make  the  privilege  depend  somewhat 
upon  the  question  of  due  care  in  the  matter  of  selection  of  agents, 
and  in  respect  to  the  means  and  manner  of  communication,  and  in 
such  jurisdictions  the  question  whether  due  care  has  been  used  in 
transmission  is  one  for  the  jury.*  In  most  jurisdictions,  however, 
the  privilege  is  not  made  to  depend  much,  if  at  all,  upon  the  question 
of  due  care.*  According  to  a  few  decisions  the  privilege  does  not 
exist  where  clerks  have  access  to  the  records  where  credit  ratings 
are  kept,*  but  this  view  has  been  much  criticised  in  other  jurisdic- 
tions on  the  ground  that  agents  to  collect  information,  clerks  to  record 
it  and  to  communicate  it  to  subscribers,  on  the  one  hand,  and  confiden- 
tial clerks  to  receive  the  information  in  the  interest  and  by  the  author- 
ity of  subscribers,  on  the  other  hand,  are  absolutely  necessary  to  the 
usefulness,  if  not  the  existence,  of  these  institutions,  and  the  employ- 
ment of  clerks  who  obtain  thereby  such  information  as  their  duties 
necessitate  should  not  take  from  the  transaction  ita  character  as  a 
privileged  communication.* 

9*  Cammuiiicatioiis  Held  Not  to  Be  Privileged. — Libelous  state- 
ments communicaited  by  a  mercantile  agency  to  persons  without  ref- 

46   N.    W.   6,   21   A.    S.   R.    516,   9  768,  2  L.R.A.  406;  Muetze  v.  Tuteur, 

L.R.A.  102.  77  Wis.  236,  46  N.  W.  123,  20  A.  S.  R. 

Notes:  36  L.R.A.(N.S.)  452;  Ann.  115,  9  L.RJ^.  86. 

Cas.  1916D  764.  Note:  36  L.R.A.(N.S.)  452. 

19.  Douglass  V.  Daisley,  114  Fed.  1.  King  v.  Patterson,  49  N.  J.  L. 
628,  52  C.  C.  A.  324,  57  L.R,A.  475;  417,  9  Atl.  705,  60  Am.  Rep.  622. 
PoUasky  v.  Minchener,  81  Mich.  280,  2.  Notes:  36  LJt.A,(N.S.).  452;  12 
46  N.  W.  5,  21  A.  S.  R.  516,  9  L.R.A.  Ann.  Cas.  149 ;  2  British  RuJ.  Cas.  216. 
102  and  note ;  King  v.  Patterson,  49  3.  Douglass  v.  Daislcy,  114  Fed.  628, 
N.  J.  L.  417,  9  Atl.  705,  60  Am.  Rep.  52  C.  C.  A.  324,  57  L^R.A,  475. 
622;  Bradstreet  Co.  v.  Gill,  72  Tex.  Note:  36  L.R.A.(N.S.)  452. 

115,  9  S.  W.  753,  13  A.  S.  R.  768,  4.  Douglass    v.    Daisley,    114    Fed. 

2  L.R.A.  405;  Deuney  v.  Noithwestem  628,  52  C.  C.  A.  324,  57  L.R.A.  475. 

Credit  Assn.,  55  Wash.  331,  104  Pac.  5.  Notes:  2  L.R^.  405;  20  L.R.A. 

769,  25  IaR.A.(N.S.)  1021.  (N.S.)   366;  36  L.R.A.(N.S.)   452;  2 

Notes:  13  A.  S.  R.  776;  36  L.R.A.  British  Rul.  Cas.  220. 

(N.S.)   452;  2  British  Rul.  Cas.  215.  6.  King  v.  Patterson,  49  N.  J.  L. 

20.  Bradstreet     Co.     v.     Gill,     72  417,  9  Atl.  705,  60  Am.  Rep.  622. 
Tex.  115,  9  S.  W.  753,  13  A.  S.  R. 
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^reqciB  to  wliether  they  have  a  direct  or  personal  hiit^e$t  in  the  person 
who  ia  the  subject  of  inquiry  are  not  within  the  rule  protecting  privi- 
leged communications.  General  publications  purporting  to  disclose 
the  business  standing  of  men,  and  which  are  circulated  among  all 
the  patrons  of  the  commercial  agency,  publishing  them,  and  may 
therefore  reach  persons  who  may  not  have  any  special  interest  in  the 
affairs  of  him  concerning  whom  they  are  made,  are  therefore  not 
privileged.  It  cannot  be  pretended  that  more  than  a  few  of  the 
persons  to  whom  such  reports  are  transmitted  have  any  interest  in 
the  character  or  pecuniary  standing  of  any  one  merchant  reported. 
Blacksmiths,  lumber  dealers,  furniture  manufacturers,  chemists,  min- 
eral water  bottlers,  butchers,  book  agents,  physicians  or  druggists  are 
not,  for  example,  interested  in  the  business  standing  of  a  dealer  in 
dry  goods,  clothing,  and  boots  and  shoes.'  The  decisions  are  agreed, 
therefore,  that  all  communications  made  by  a  mercantile  agency  to 
its  subscribers,  generally,®  or  to  those  not  inquiring  concerning  or 
interested  in  knowing  the  condition  and  .financial  stadiding  of  a  person 
are  not  privileged.*  In  all  such  cases  the  agency  in  making  the  com- 
munication assumes  the  legal  responsibility  which  rests  upon  all  who, 
without  cause,  publish  defamatory  matter  of  others,  that  is,  of  prov- 
ing the  truth  of  the  publication,  or  responding  in  damages  to  the 
injured  party.  Mercantile  agencies  acquire  no  larger  measure  of 
immunity  by  reason  of  their  contracts  with  their  customers  to-  hold 
the  information  as  confidential.  The  correct  principle  to  apply  to 
such  publications  is  that  the  original  publisher  is  ianswerable  in  law 
for  all  the  consequences  of  his  wrongful  act  which  w^e  resusoBably  to 
be  foreseen,  and  which  were  the  result  in  the  usual  order  of  thing? 
of  such  wrongful  act.**  There  is,  therefore,  liability  even  though 
the  persons  to  whom  the  libelous  report  was  communicated  are  not 
subscribers  of  the  mercantile  agency.^* 

7.  Pollasky  v.  Minchener,  81  Mich.  405;  Muetze  v.  Tuteur,  77  Wis.  236, 
280,  46  N.  W.  5,  21  A.  S.  R.  516,  9  46  N.  W.  123,  20  A.  S.  R.  115,  9 
L.R.A.  102.  L.E.A.  86. 

8.  Tappan  v.  Beardsley,  10  Wall.  Notes:  4  A.  S.  R.  79;  2  L,RA. 
427,  19  U.  S.  (L.  ed.)  974;  Pollasky  405;  20  L.R.A.(N.S.)  366;  12  Ann. 
V.  Minchener,  81  Mich.  280,  46  N.  W.  Cas.  149;  Ann.  Cas.  1916D  764;  2 
5,  21  A.  S.  R.  516  and  note,  9  L.R.A.  British  RnL  Cas.  215. 

102;   Mitchell  v.  Bradstreet  Co.,  116       %.  Pollasky  v,  Minchener,  81  Mich. 
Mo.  226,  22  S.  W.  358,  724,  38  A.  S.  280,  46  N.  ^W.  5,  21   A.   S,  R.  516 
R.  592,  20  L.R.A.  138;  King  v.  Pat-  and  note,  9  L.R.A.  102. 
terson,  49  N.  J.  h.  417,  9  Atl.  705,       Note:  12  Ann.  Cas.  149. 
60  Am.  Rep.  622;  Sunderlin  v.  Brad-       10.  King  v.  Patterson,  49  N.  J.  L. 
street,  46  N.  Y.  188,  7  Am.  Rep.  322;  417,  9  Atl.  706,  60  Am.  Rep.  622. 
Bradstreet   Co.  v.   GiU,  72  Tex.   115,       11.  King  v.  Patterson,  49  N.  J.  L. 
9  S.  W.  753, 13  A.  S.  R.  768,  2  L.R.A.  417,  9  Atl.  705,  60  Am.  Rep.  622, 
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Sec  Estates,  vol.  10,  p.  666 ;  Judgments,  yol.  15^  p.  782. 
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I.  Introductory 

1.  Scope  of  Article. — The  general  scope  of  this  article  is  sufficiently 
indicated  by  the  foregoing  analysis.  Among  the  matters  which, 
though  more  or  less  closely  allied  with  the  subject,  are  left  for  dis- 
cussion elsewhere  are  bouniies^^  and  pensions,*  and  the  employment 
and  operation  of  military  forces  in  time  of  war  and  the  resulting 
rights  and  liabilities  arising  therefrom.* 

2.  Definitions. — An  army  may  be  defined  as  a  body  of  armed  men, 
so  organized  and  disciplined  sa  to  net  together,  be  mutually  reliant, 
and  perform  in  unison  the  evolutions  of  the  march  and  the  battle- 
field according  to  the  command  of  one  man.  It  is  a  movable  engine 
composed  of  a  vast  number  of  individual  parts  or  powers,  arranged 
so  as  not  only  to  Act  in  concert,  but  to  exert  their  whole  aggregate 
force  in  any  direction  and  upon  any  point  which  m^-y  be  ordered 

1.  See  Bounties,  vol.  4,  p.  133.  3.  See  War. 

2.  See  Pensions. 
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or  required.  The  word  '^Idier'^  is  imda»tDod  to  mdude  noncom- 
missioned officers,  ndueiGians,  artUkeirs,  and  privates  and  other  enlisted 
men/  but  it  has  been  held  that  a  {>eroo{i  who  oontracts  to  oarry  sup- 
plies from  <me  poet  to  another,  even  in  time  of  war,  is  in  no  setnse  a 
soldier  or  in  the  military  service;  and  an'  indemnity  statute  in  favor 
of  those  in  the  military  service  is  not  applicable  to  such  a  contractor.'^ 
In  its  broadest  sense  the  word  ''navy"  no  doubt  include  both  the 
ships  and  the  officers  and  men;  but  in  connection  with  the  trans- 
fer of  the  navy  of  the  Republic  of  Texas  to  the  United  States  it  was 
held  that  the  word  "navy"  included  the  ships  only,  and  that  the 
officers  and  men  of  the  Texas  navy  were  not  transferred  to  the  United 
States  navy .•  Enrolment  may  be  defined  to  be  the  act  of  inserting 
in  a  list  or  roll ;  and  in  reference  to  the  purpose  of  calling  the  able 
bodied  men  of  the  country  into  its  service,  its  usual  meaning  is  fully 
satisfied  when  the  names  of  the  persons  liable  to  such  service  are 
placed  on  a  roll  or  register.  The  catalogue  or  register  on  which  the 
names  of  those  subject  to  military  service  are  placed  is  properly  called 
the  roll,  and  the  completion  of  it,  the  enrolment  of  the  military  force 
of  the  country.  As  thus  defined  it  does  not  include  a  draft  or  the 
actual  calling  out  of  the  men.'  A  "military  station"  is  merely 
synonymous  with  the  term  "military  post,"  and  means  a  place  where 
troops  are  assembled;  where  military  stores,  animate  or  inanimate, 
are  kept  or  distributed ;  where  military  duty  is  performed  or  military 
protection  afforded;  where  something,  in  shorty  more  or  less  closely 
connected  with  arms  or  war  is  kept  or  is  to  be  done.  An  officer,  there- 
fore, who  has  been  ordwed  home  to  await  orders  is  not,  while  at  home, 
at  a  military,  station.^  Though  the  terms  have  been  used  inter- 
changeably by  some  text  writers  and  a  few  judges,  there  is  a  wide 
distinction  between  militi^  law  and  inartial  law.^  Martial  law  pre- 
supposes the  Qxistenee  of  a  state  of  actual  war,  and  the  occupation  of 
the  district  where  it  exists  by  a  hostile  force,  interrupting  the  civil 
coorts  in  the. administration  of  law  in  their  accustomed  mode.  Mili- 
tary law  does  not .  do  this.  It  is  part  of  our  body  of  law,  fully  recog- 
nised by  the  civil  courU,  and  is  in  force  in  time  of  peace  as  well  as  in 
time  of  war.  Jt  is  that  law  which  reUdes  to  the  organization,  govern- 
ment and  discipline  of  the  military  forces.    It  is  a  rule  superadded  to 

4  HartigHA  t.  United'  States,  196  U.  S.   (L.  ed.)  357. 
U.  S.  169,  25  S.  Ct.  204,  49^  U.  S.       7.  United  SUtes  v.  Scott,  a  Wall. 

(L.  ed.)  434.    As  to  who  a<e  offieers,  642,  18  U.  S.  (h.  ed.)  218. 
see  infra,  par.  9.                       .  t.  Mileage,  etc.,  Gases,  94  U.  S.  219, 

5.  Wihotfg  v.  United  State*,  168  U.  24  U.  S.  (L.  ed.)  116. 

S.  632,  16  S.  Ct.  1127,  1197,  41  U.  S,      .9.  Ex  purte  Reed,  100  U.  S.  13,  26 
(L.  ed.)  289.  U.  S.   (L.  ed.)   538. 

6.  Bnuriiear  v.  Mason,  6  Hew.  92, 12 
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the  viva  law,  for  regiilating  the  citizen  in  his  character  of  soldier, 
and  is  binding  on  those  to  whom  it  is  intended  to  apply.^^ 

3.  Constitutional  Provisions  as  to  Axmy,  Navy,  and  MiUtia.<^The 
federal  constitution  grants  to  Congress  the  power  to  raise  and  support 
armies ;  to  provide  and  maintain  a  navy ;  to  make  rules  for  the  gov- 
ernment of  the  land  and  naval  forces;  to  provide  for  calling  forth 
the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrections 
and  repel  invasions;  to  provide  for  organizing,  arming,  and  dis- 
ciplining the  militia,  and  for  governing  such  part  of  them  as  may 
be  employed  in  the  service  of  the  United  States  and  to  make  all  laws 
necessary  and  proper  for  carrying  into  execution  the  foregoing  pow- 
ers.** The  execution  by  Congress  of  these  powers  falls  within  the 
line  of  its  duties,  and  its  control  over  the  whole  subject  of  the  forma- 
tion, organization  and  government  of  the  national  armies  is  plenary 
and  exclusive***  The  constitution  further  provides  that  the  Presi- 
dent shall  be  the  commander  in  chief  of  the  army  and  navy  of  the 
United  States  and  of  the  militia  of  the  several  states  when  called 
into  the  actual  service  of  the  United  States.**  The  constitutions  of 
the  several  states  universally  provide  for  the  organization  and  main- 
tenance of  a  well  regulated  militia,  and  grant  to  the  legislatures  the 
necessary  authority  to  carry  that  provision  into  eflFect.** 

4.  Status  of  Marine  Corps. — The  marine  corps,  a  military  body  in 
the  regular  service  of  the  United  States,  occupies  something  of  an 
anomalous  position,  and  is  often  spoken  of  in  statutes  which  enumer- 
ate "the  army,  the  navy,  and  the  marine  corps,"  or  "the  army 

•and.  the  marine  corps,"  or  "the  navy  and  the  marine  corps,"  in  a 
manner  calculated  and  intended  to  point  out  that  it  is  not  identical 
with  either  the  army  or  the  navy.  But  the  military  establisbnient 
in  this  country  is  divided  by  the  general  laws  of  the  United  States 
into  the  army  and  navy,  and  over  each  of  these  one  of  the  great 
heads  of  departments,  called  secretaries,  is  appointed  to  preside,  to 
manage,  and  to  administer  its  affairs.  Therefore  whatever  view  may 
be  taken,  the  marine  corps  cannot  be  considered  as  a  distinct  mili* 
tary  organization,  independent  of  the  departments  of  the  army  and 
navy  and  under  the  supervision  and  control  of  neither  of  them, 
having  no  superior  outside  of  its  own  officers,  except  the  President. 

10.  Grove  v.  Mott,  46  N.  J,  L.  328,  97  U.  S.  509,  24  U.  S.  (L.  ed.)  1118. 
50  Am.  Rep.  424.  18.  Dynes  v.  Ho6ver,  20  How.  fi5, 

11.  Dynes  v.  Hoover,  20  How.  65,  15  U.  S.  (L.  ed.)  838;  Johnson  v. 
15  U.  S.  (L.  ed.)  838;  Johnson  v.  Sayre,  168  U.  S.  109,  16  8.  Ct.  773, 
Sayre,  158  U.  S.  109,  15  S.  Ct.  773,  39  U.  S.  (L.  ed.)  914;  Stote  v.  Long, 
39  U.  S.  (L.  ed.)  914;  State  v.  Lon^,  136  La.  1,  66  So.  377,  L,Eji.l915E 
136  La.  1,  66  So.  377,  L.RJ1.1915E  236. 

235.  14.  State  v.  Long,  136  La.  1,  66  So. 

12.  Tarble's  Case,  13  Wall.  397,  20  377,  L.RJI J915E  235.  And  see  infra, 
U.  S.  (L.  ed.)  597;  Coleman  v.  State,'   par.  48. 
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Such  a  position  ia  at  war  wi&  the  whole  policy  of  the  distribution 
of  power  among  the  executive  departments.  The  marine  corps,  then, 
must  be  a  part  of  the  organiaation  of  oae  of  those  departments.  It 
is  a  military  body,  designed  to  perform  military  service;  and  while 
they  are  not  neoessarily  performed  on  board  ships,  their  active  serv- 
ice in  time  of  war  is  chiefly  in  the  navy,  and  accompanying  or 
aiding  naval  expeditions.  In  time  of  peace  they  are  located  in  navy 
yards  mainly,  although  occasionally  they  may  be  used  in  forts  and 
arsenals  belonging  more  immediately  to  the  army.  The  statutes  of 
the  United  States,  in  prescribing  the  duties  which  they  may  be 
required  to  perform,  have  not  been  very  clear  in  any  expression 
which  goes  to  show  how  far  these  services  are  to  be  rendered  under 
the  control  of  the  aflicers  of  the  navy  or  of  the  army.  It  is  clear 
that  they  may  be  ordered  to  service  in  either  branch;  but,  taking 
all  these  statutes  and  the  practice  of  the  goverxuuent  together,  it 
would  seem  that  they  primarily  belong  to  the  navy,  and  are  under 
the  control  of  the  head  of  the  naval  department,  with  liability  to 
be  ordered  to  service  in  connection  with  the  army,  and  in  that  case 
under  the  command  of  army  officers.**  It  has  been  held  that  mem- 
bers of  the  marine  corps  come  within  the  designation  of  ^ ^persons 
enlisted  in  the  navy,"  ^  and  within  the  purview  of  the  longevity  pay 
act  providing  for  a  credit  for  actual  time  of  service  in  tlie  army  or 
navy.*' 

5.  Establishment  of  Rules  aad  Regulations.— While  the  federal 
constitution  provides  that  Congress  shall  have  power  to  make  rules 
and  regulations  for  the  government  of  the  land  and  naval  forces,*** 
the  power  of  the  executive  to  establish  rules  and  regulations  for  the 
government  of  the  army  and  nsLvy  is  undoubted.**  These  regulations 
derive  their  force  from  the  power  of  the  President  as  commander 
in  chief,  and  are  binding  upon  all  within  the  sphere  of  his  legal 
and  constitutional  authority  *•  and  they  cannot  be  questioned  or 
defied,  because  they  may  be  thought  unwise  or  mistaken,*  and  when 
approved  by  Congress  they  have  the  force  and  effect  of  law.*    The 

16.  Wilktt  V.  Dinsman,  7  How.  89,  6  S.  Ct.  148,  29  U.  S.  {L.  ed.)  468. 
12  U.  S.  (L.  ed.)  618;  United  States       1.  United  States  v.  Eliason,  16  Pet. 

V.  Dunn,  laO  U.  S.  249,  7  S.  Ct.  607,  291,  10  U.  S.  (L.  ed.)  968. 
30  U.  S.  (L.  ed.)  667.  2.  Gratiot  v.  United  States,  4  How. 

16.  Wilkes  v.  Dinsman,  7  How.  89,  80,  11  U.  S.  (L.  ed.)  884;  Ex  parte 
12  U.  S.  (L.  ed.)  618.  Reed,  100  U.  S.  13,  25  U.  S.  (L.  ed.) 

17.  United  States  v.  Dunn,  120  U.  S.  638;  Smith  v.  Whitn^,  116  U.  S.  167, 
249,  7  S.  Ct.  507,  30  U.  S.  (L.  ed.)  6  S.  Ct.  670,  29  U.  S.  (L.  ed.)  601; 
667.     And  see  infra,  par.  20.  United  States  v.  Symonds,  120  U.  8. 

18.  Dynes  v.  Hoover,  20  How.  66,  46,  7  S.  Ct.  411,  30  U.  S.  (L.  ed.) 
16  U.  S.  (L.  ed.)  838.  557;  United  States  v.  Bishop,  120  U. 

19.  United  States  v.  Eliason,  16  Pet.  S.  61,  7  S.  Ct.  413,  30  U.  S.  (L.  ed.) 
291,  10  U.  S.   (L.  ed.)   968.  558. 

20.  Kurtz  v.  Moffitt,  115  U.  S.  487, 
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Secretary  of  War  and  the  Secretary  of  the  Navy  are  the  regular  con- 
stitutional organs  of  the  President  for  the  administration  o(  the  mili- 
tary establishment  of  the  nation,  and  rules  and  oMers  pubMdy  pro* 
mulgated  through  them  must  be  received  as  the  acts  of  the  executive, 
and  as  such,  be  binding  upon  all  'within  the  sphere  of  his  legal  and 
constitutional  authority.'  But  the  authority  of  the  Secretary  of  War 
or  the  Secretary  of  the  Navy  to  issue  orders,  regulations  and  instruc- 
tions, with  the  approval  of  the  President,  in  ref^^nce  to  matteis  con- 
nected with  the  military  establishment,  is  subject  to  the  condition, 
necessarily  implied,  that  they  must  be  consistent  with  the  statutes 
which  have  been  enacted  by  Congress  in  reference  to  the  aarmy  and 
navv."* 

6.  Validity  of  Statutes  Requiring  Carriers  to  Transport  Militia  at 
Reduced  Rate. — ^It  must  be  conceded  that  authority  rests  in  the  state 
to  compel  the  common  carriers  within  its  territory  to  render  reason- 
able service  bs  such  carriers,  and  to  regulate  such  service  as  to  mode 
and  compensation,  provided  the  regulation  is  not  so  onerous  that 
tlie  carrier,  as  a  result  thereof,  is  deprived  of  its  property  without 
compensation  or  without  due  process  of  law;  and  in  the  exercise  of 
that  power  the  state  may  for  a  proper  purpose  provide  for  the  carry- 
ing  of  a  certain  class  at  a  less  rate  than  the  public  genergtlly.*  Under 
the  view  that  an  efficient  national  guaM  is  necessary  for  the  pro- 
tection of  the  state  and  nation,  the  necessity  for  its  transportation 
over  the  railways  in  order  to  meet  for  that  training  and  discipline 
which  alone  makes  a  military  force  efficient  is  apparent.  It  has 
accordingly  been  held  that  troops;  or  soldiers  Raveling  under  orders 
may  be  considered  in  a  class  by  themselves,  and  that  a  statute  com- 
pelling railroads  to  carry  them  at  reduced  rates  while  sa  traveling 
is  not  void  on  the  ground  of  improper  classifieation.*  The  validity 
of  such  statutes  has,  however,  been  draiied  in  a  number  of  well  con- 
sidered cases.'  Some  of  the  courto  taking  this  view  do  so  on  the 
ground  that  classification  to  be  valid  must  be  based  upon  differences 
in  character,  condition,  or  situation  which  lead  to  thjat  difference 
in  regulation  which  the  statute  undertakes  to  make  and  that  the 
national  guard  does  not  present  snch  differences  aa  to  authoTiie  the 

2.  United  States  v.  Eliason,  16  Pet.  6.  State  r.  Chicago,  etc.,  R.  Co.,  118 

291,  10  U.  S.   (L.  ed.)   968;  United  Minn.  380,  137  N.   W.  2,  Ann.  Cas. 

States  V.  Symonds,  120  U.  S.  46,  7  1913E  494  and  note,  41  L.R.A.(N.S.) 

S.   Ct.  411,  30  U.   S.   (L.  ed.)   557;  524. 

United  States  v.  Bishop,  120  U.  S.  51,  7.  In  re  Gardner,  84  Kan.  264,  113 

7S.  Ct.  413,  30  U,  S.  (L.  ed.)   558.  Pac.  1054,  33  L.R.A.(N.S.)  956;  State 

4.  United  States  v.  Symonds,  120  v.  Missouri,  etc.,  R.  Co.,  262  Mo.  507, 
U.  S.  46,  7  S.  Ct.  411,  30  U.  S.  (L.  172  S.  W.  35,  Ann.  Cas.  1916E  949, 
ed.)  557;  United  States  v.  Bishop,  120  L.R.A.1915C  778. 

U.  S.  51,  7  S.'Ct.  413,  30  U.  S.  (L.       Notes:  41  L.R.A.(N.S.)  524;  Ann. 
ed. )  558.    And  see  infra,  par.  25.  Cas.  1913E  498. 

5.  See  Carriers,  vol.  4,  pp.  560,  614. 
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state  in  Glasaifying  them  separately  (or  the  pxurpoae  of  compelling 
the  railroads  to  eiurry  them,  at  reduced  rates.^  So  under  a  constitu- 
tional provision  that  the  legislature  shall  pass  laws  to  prevent  unjust 
discrimination  in  the  passenger  tariffs  on  the. different  railroads  it 
lias  been  held  that  such  constitutional  provision  by  its  language  and 
the  unmistakable  command  of  its  converse  forbids  the  legislature  to 
pass  any  law^  the  effect  of  which  is  to  produce  a  plain  and  unjust 
discrimination ;  *  and  that  s&  rate  fixed  arbitrarily  for  the  transporta- 
tion of  militiamen  is  an  unjust  discrimination  rendering  the  statute 
prescribing  it  unconstitutional  and  invalid.^^  It  has  also  been  claimed 
that  such  an  act  doee  not  relate  to  the  subject  of  railroad  regulation 
but  is  a  revenue  measure  which  seeks  to  protect  the  state  treasury 
and  keep  down  the  rate  of  taxation  upon  the  general  property  of 
the  state,  by  levying  a  special  assessment  on  railroad  companies  for 
the  military  department  of  the  government,  and  that  it  is  invalid 
because  a  special  burden  cannot  thus  be  placed  on  railroads  to  defray 
an  expense  which  has  no  more  relation  to  railroading  than  it  has 
to  any  other  business  enterprise.**  Still  another  ground  on  which 
such  acts  have  been  held  invalid  is  that  they  deny  to  the  railroads 
the  equal  protection  of  the  laws,  in  that,  without  any  ground  for 
the  classification,  and  without  any  regard  to  the  reasonableness  or 
unreasonableness  of  the  regulation,  the  state  simply  demands  that 
its  troops  be  transported  by  rail  at  a  purely  arbitrary  rate,  when 
no  other  corporation  or  individual  in  the  state  is  obliged  to  conduct 
business  upon  any  such  pai'tial  and  unequal  conditions  or  to  make 
any  such  sacrifice  for  the  support  of  the  national  guard  or  any  other 
public  institution  or  purpose.**  It  has  been  said  that  the  mere  fact 
that  a  maximum  passenger  rate  per  mile  has  been  fixed  does  not 
I)rove  that  a  less  rate  is  not  compensatory  or  reasonable  under  certain 
conditions,  and  that  on  the  contrary  it  should  be  assumed,  till  the 
contrary  appears,  that  a  lower  rate  per  mile  established  by  an  act 
relating  to  the  transportation  of  the  militia  is  valid.*'  But  the  courts 
maintaining  the  view  that  such  statutes  are  invalid  hold  that  where 

8.  In  re  Gardner,  84  Kan.  264,  113   L.R.A.1915C  778. 

Pac.  1054,  33  L.R.A.(N.S.)  956;  State       11.  In  re  Gardner,  84  Kan.  264, 113 

V.  Missouri,  etc.,  R.  Co.,  262  Mo.  607,  Pac.  1054,  33  L.R.A.(N.S.)  956. 
172  S.  W.  36,  Ann.  Gas.  1916E  949j       12.  In  re  Gardner,  84  Kan.  264, 113 

L;R4..1J915C  778.  Pac.  1054,  33  L.R.A.(N.S.)  956;  State 

9.  State  V.  Missouri,  etc.,  R.  Co.,  262  v.  Missouri,  etc.,  R.  Co.,  262  Mo.  507, 
Mo.  507,  172  S.  W.  35,  Ann.  Cas.  172  S.  W.  35,  Ann.  Cas.  1916E  949, 
1916E  949,  LJI.A.1915C  778.  L.R.A.1915C  778. 

10.  In  re  Gardner,  84  Kan.  264, 113  13.  State  v.  Chicago,  etc.,  B.  Co., 
Pac.  1054,  33  L.R.A.(N.S.)  956;  State  118  Minn.  380, 137  N.  W.  2,  Ann.  Caa 
V.  Missouri,  etc.,  B.  Co.,  262  Mo.  507,  1913E  494,  41  L.B.A.(N.S.)  524.  And 
172  S.  W.  35,  Ann.  Cas.  1916E  949,  see  Cabriers,  vol.  4,  p.  626. 
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a  certain  rate  per  mile  has  been  established  as  reasonable,  a  lower 
rate  fixed  by  such  acts  must  be  presumed  to  be  unreaflonable." 

7.  Use  of  Military  to  Protect  Mails  and  PreTont  Interference  with 
Interstate  Commerce. — As,  under  the  constitution,  power  over  inter- 
state commerce  and  the  transportation  of  the  mails  is  vested  in  the 
national  government,  and  Congress  by  virtue  of  such  grant  has 
assumed  actual  and  direct  control,  it  follows  that  the  national  gov- 
ernment may  prevent  any  unlawful  and  forcible  interference  there- 
with.** If  the  emergency  arises,  the  army  of  the  nation,  and  all 
its  militia,  are  at  the  service  of  the  nation  to  compel  obedience  to 
its  laws,  and  there  is  no  doubt  that,  in  the  event  of  a  great  national 
strike  on  the  interstate  railroads  of  the  country  which  seriously  inter- 
fered with  or  prevented  interatate  transportation  or  the  transportation 
of  the  mails,  the  President,  under  his  constitutional  duty  to  see  that 
the  laws  are  enforced,  would  have  the  power  to  use  the  army,  and 
the  militia  if  necessary,  to  prevent  such  interference  and  to  operate 
the  railroads.** 

8.  Soldiers*  Homes. — The  corporation  known  as  "The  National 
Home  for  Disabled  Volunteer  Soldiers"  was  organized  and  created 
by  Congress  with  a  board  of  managers  consisting  of  the  President, 
the  Secretary  of  War,  and  the  Chief  Justice,  ex  officio,  during  their 
terms  of  office,  and  nine  others  to  be  chosen  by  Congress.  This 
corporation  was  given  perpetual  succession,  with  powers  to  take,  hold, 
and  convey  real  and  personal  property,  establish  a  common  seal, 
and  to  sue  and  be  sued  in  courts  of  law  and  equity;  and  to  make 
by-laws,  rules  and  regulations,  not  inconsistent  with  law,  for  carry- 
ing on  the  business  and  government  of  the  home  and  to  affix  penal- 
ties thereto.*' .  It  has  been  held,  however,  that  an  action  of  tort  can- 
not be  sustained  against  such  corporation,  notwithstanding  its  power 
to  sue  and  be  sued  in  courts  of  law  and  equity,  on  the  ground  that 
it  is  an  institution  of  the  government  of  the  United  States  for  the 
administration  of  a  charitj'  of  such  government,  and  that  a  suit 
against  a  public  corporation,  having  no  other  powers  than  the  per- 
formance of  a  function  of  the  government,  and  accomplishing  no 
other  object,  is  plainly  a  suit  against  the  government  and  its  prop- 
erty, although  nominally  it  is  a  suit  against  the  corporation  only.*^ 
According  to  some  decisions  a  national  soldiers'  home  situated  within 

14.  State  v.  Missouri,  etc.,  R.  Co.,  62  L.R.A.  936;  In  re  O'Connor,  37 
262  Mo.  507,  172  S.  W.  35,  Ann,  Cas.    Wis.  379,  19  Am.  Rep.  765. 

1916E  949,  L.R.A.1915C  778.  18.  Overholser  v.  National  Home  for 

15.  See  Commerce,  vol.  5,  p.  698.  Disabled  Volunteer  Soldiers,  68  Ohio 

16.  In  re  Debs,  158  U.  S.  564,  15  St.  236,  67  N.  E.  487,  96  A.  S.  R. 
S.  Ct.  900,  39  U.  S.   (L.  ed.)   1092,  658,  62  LJl.A.  936.     As  to  the  !ia- 

17.  Overholser  v.  National  Home  for  bility  of  charitable  corporations  for 
Disabled  Volunteer  Soldiers,  68  Ohio  the  torts  of  its  agents,  see  Oharities, 
St.  236,  p7  N.  E.  487,  96  A.  S.  R.  658,  vol.  5,  p.  374  et  seq. 
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a  state  on  land  purchased  by  the  United  States  with  the  consent  of 
the  state  legislature  is  under  the  exclusive  jurisdiction  of  the  federal 
government,^*  and  it  has  been  held  that  a  person  who  becomes  a 
resident  of  a  national  home  for  disabled  volunteer  soldiers  established 
on  land  acquired  by  the  United  States,  and  jurisdiction  over  which 
has  been  ceded  by  the  state  to  the  United  States,  does  not  become  a 
citizen  of  the  state  in  which  the  home  is  located,  and,  if  a  citizen 
before,  ceases  to  be  such  on  entering  the  home.  He  is  not  entitled 
to  exercise  rights  of  a  citizen  of  the  state  wherein  the  home  is  sitr 
uated  and  hence  is  not  a  qualiBed  voter.*®  The  view  that  the  pur- 
chase of  lands  by  the  corporation  for  the  home  should  be  regarded 
in  the  same  light  as  a  purchase  by  the  United  States  and  that  there- 
fore the  home  is  under  the  exclusive  jurisdiction  of  Coegreas,  and 
the  grounds  within  its  limits  are  the  same  as  foreign  territory,  has, 
however,  been  disputed  by  some  courts,  and  it  has  been  decided 
that  land  purchased  by  the  corporation  is  owned  and  controlled  by 
it,  is  not  the  property  of  the  United  States j  and  the  purchase  is  not 
made  by  and  for  the  general  government.  Therefore  the  land  on 
which  such  a  home  is  situated  remains  subject  to  the  jurisdiction 
of  the  state  courts,  under  the  rule  that  a  state  cannot  abdicate  its 
jurisdiction  over  places  within  its  limits,  unless  the  title  thereto  has 
been  vested  in  the  United  States,  and  that  a£i  to  such  places  the  juris- 
diction of  the  state  to  enforce  its  laws  and  to  punish  crime  continues 
until  Congress  has  by  some  further  legislative  act  extinguished  the 
state  authority  and  vested  exclusive  jurisdiction  in  the  federal  courts,^ 

n.  Officers 

In  General 

9.  Who  Are  Officers;  Appointment. — The  term  "oiRcers"  as  used  in 
the  United  States  army  and  navy  is  understood  to  designate  commis- 
sioned officers,  and  does  not  include  noncommissioned  or  warrant 
officers.*  The  law  is  not  well  settled  as  to  whether  students  at  the 
military  or  naval  academy  are  officers.  For  some  purposes,  such 
as  determining  longevity  pay,  th6y  have  been  so  classed ;  •  but  within 
the  meaning  of  a  statute  prohibiting  dismissals  from  service  in  time 
of  peace,  except  after  trial  and  conviction  by  court-martial,  they  are 

19.  Phoebus  Bank  v.  Byrttm,  110   Law,  voL  8,  pp.  103, 104. 

Va.  708,  67  S.  E.  349,  135  A.  S,  R.  2.  Hartigan  v.  United  States,  196  U. 
963,  27  LJl.A,(KS.)  436.  S.  169,  25  S.  Ct.  204,  49  U.  8.  .(L. 

20.  Sinks  V.  Reese,  19  Ohio  St.  306,   ed.)  434. 

2  Am.  Rep.  397.  And  see  DaMipOi,  3-  United  States  v.  Baker,  125  U. 
▼oL  9,  p.  551;  BiiwmoNS,  voL  9>  p.  S.  646,  8  S.  Ct.  1022,  31  U.  S.  (L.  ed.) 
1033  et  seq.  824;  United  States  v.  Cook,  128  U.  S. 

1.  In  re  O'Connor,  37  Wis.  379,  19 .  254,  9  S.  Ct.  108,  32  U.  S.   (]U  ed.) 
Am.   Rep.   765.     And   see   Criminal    464.    And  see  infra^  par.  ^0. 
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not  considered  ofificeis.^  Offieeis  in  the  army  and  navy  of  the  United 
States  are  appointed  by  the  President  with  the  advice  and  consent  of 
the  Senate,^  and  where  an  officer  has  been  dismissed  the  service  he 
can  become  an  officer  again  only  by  a  regular  appointment  pursu- 
ant to  laW;  and  an  order  issued  revoking  a  dismissal  cannot  have 
the  effect  of  an  appointment  and  restore  the  dismissed  officer  to  his 
former  position.*  During  the  civil  war  the  volunteer  troops,  called 
for  under  the  first  proclamation  of  th»  President,  came  primarily  as 
state  troops,  and  the  general  orders  of  the  War  Department  provided 
for  the  appointment  of  all  field  and  company  officers  by  the  governors 
of  the  states  who  were  to  commission  them.  The  act  of  July  22d, 
1861,  which  provided  that  when  vacancies  occurred  in  any  of  the 
volunteer  organizations  received  into  the  service  under  that  act,  they 
should  be  filled  by  election,  and  that  the  officers  so  elected  should  be 
commissioned  by  the  respective  governors  of  the  states,  or  by  the 
President  of  the  United  States,  was  amended  by  the  act  of  August 
6,  1861,  providing  for  the  appointment  and  commissioning  of  officers 
of  volunteers  exclusively  by  the  governors  of  the  states  furnishing  the 
same.' 

10.  Rank. — ^The  office  of  an  officer  of  the  army  and  his  rank  are 
not  necessarily  identical.  The  office  has  a  rank  attached  to  it, 
expressed  by  its  title,  when  no  other  rank  is  conferred  on  the  officer, 
but  the  office  remaining  the  same,  the  officer  may  have  a  diff^ent 
rank  conferred  on  him,  as  a  title  of  distinction,  to  fix  his  relative 
position  with  reference  to  other  officers  as  to  privilege,  precedence 
or  command,  or  to  determine  his  pay.*  Thus  an  officer  may  hold 
the  office  of  colonel  and  the  rank  by  brevet  of  brigadier  general. 
It  may  be  that  in  the  strict  sense  of  the  military  term  the  rank  of 
a  particular  office  and  brevet  of  the  seme  office  is  the  same,  but  it  is 
well  known  that  practically  they  are  by  .no  means  identical,  and 
that  the  position  of  the  former  is,  in  many  respects,  better  than 
that  of  the  latter.  Brevet  rank  is  conferred,  in  theory  at  least,  for 
special  and  meritorious  services  by  commission  from  the  President, 
under  authority  of  an  act  of  Congress.  It  does  not  entitle  the  holder 
to  corresponding  pay  or  command,  except  under  special  circumstances 

4.  Hartigan  v.  United  States,  196  U.  (L.  ed.)  254;  Quackenbush  v.  United 
S.  169,  25  S.  Ct.  204,  49  U.  S.  (L.  States,  177  U.  S.  20,  20  S.  Ct.  530, 
ed.)  434.    And  see  infra,  par.  14.  44  U.  S.  (L.  ed.)  654. 

5.  Strong  v.  United  States,  6  Wall.  7.  MeCI&uglkry  t.  Detamg,  186  U.  S. 
788,  18  U.  S.  (L.  ed.)  740.  49,  22  S.  Ct.  7S6,  46  U.  S.  (L.  ed.) 

6.  Mimmack  v.  United  States,  97  1049.  Generally  as  to  the  power  of 
U.  S.  426,  24  U.  S.  (L.  ed.)  1067;  the  states  over  their  militia,  see  in- 
McElroth  v.  tJnited  States,  102  U.  S.  fra,  par.  48,  49. 

426,  26  U.  S.  (L.  ed.)  189;  Blake  v.       8.  Wood  v.  United  States,  107  U.  S. 
United  States,  103  U.  S.  227,  26  U.  S.    414,  2  S.  Ct.  551,  27  U.  S.  (L.  ed.) 
(L.  ed.)  462;  United  States  v.  Carson,    542. 
114  U.  S.  619,  5  S.  Ct.  1158,  29  U.  S. 
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defined  by  law.  When  an  ofRcer  holding  rank  by  brevet  receives 
a  regular  commissioii  of  the  same  grade,  he  is  said  to  be  promoted 
and  to  become  a  full  d^cet  of  that  rank.  These  circumstances  make 
it  evident  that  there  is  a  difference  of  military  position  between  an 
officer  by  brevet  and  an  officer  by  r^ular  commission,  and  that  the 
one  is  less  eligible  than  the  other.*  The  relative  rank  between  officers 
of  the  navy,  whether  on  the  active  or  retired  list,  and  officers  of  the 
army,  established  by  statute,  is  as  follows,  lineal  rank  only  being 
oonsidered :  The  vice  admiral  ranks  with  the  lieutenant  general,  rear 
admirals  with  major  generals,  commodores  with  brigadier  generals, 
captains  with  colonels,  commanders  with  lieutenant  colonels,  lieuten- 
ant commanders  with  majors,  lieutenants  with  captains,  masters  with 
first  lieutenants,  and  ensigns  with  second  lieutenants.**  What  may 
be  termed  clerical  or  civil  positions  in  the  army  or  navy  are  ranked 
for  the  purpose  of  pay  and  allowances  with  certain  military  offices. 
Thus,  for  instance,  a  paymaster  in  the  army  is  ranked  as  major  of 
infantry.** 

11.  Nature  ef  Office. — An  officer  of  the  army  or  navy,  appointed 
for  a  definite  term  or  during  good  behavior,  has  no  vested  interest 
or  contract  right  in  his  office.  He  does  not  hold  by  contract  but 
enjoys  a  privilege  revocable  by  the  sovereignty  at  will,  and  his  appoint- 
ment to  and  tenure  of  office  do  not  come  within  the  import  of  the 
term  "contracts"  intended  to  be  protected  by  the  United  States  con- 
stitution.** An  officer  of  the  militia  has  been  considered  as  a  state 
officer  within  the  meaning  of  a  constitutional  provision  prohibiting 
the  legislature  from  creating  any  office  the  tenure  of  which  is  longer 
than  a  specified  period.** 

12.  Retirement. — ^Under  the  rules  governing  the  retirement  of 
naval  officers  they  are  divided  into  two  classes.  The  first  is  com- 
posed of  those  placed  on  the  reserve  list  where  the  incapacity  to  do 
duty  results  from  long  and  faithful  service,  or  from  wounds  or  sick- 
ness in  the  line  of  duty.  The  second  class  consists  of  those  officers 
who  are  retired  on  furlough  pay  or  wholly  retired  from  the  service 
with  one  year's  pay,  where  the  incapacity  or  disability  is  not  tiie 
result  of  any  incident  of  the  service.**    It  has  been  the  uniform  prac- 

9.  United  States  v.  Freeman,  3  How.  U.  S.  99,  10  S.  Ct.  431,  33  U.  S. 
656,  11  U.  S.   (L.  ed.)   724;  United    (L.  ed.)  826. 

States  V.  Hunt,  14  WaU.  550,  20  U.  S.  IS.  Lewis  v.  Lewelling,  53  Kan.  201, 

(L.  ed.)  739,  36  Pac.  351,  23  L.R.A.  510. 

10.  Rodgers  v.  United  States,  185  U.  14.  Brown  v.  United  States,  113  U. 
S.  83,  22  S.  Ct.  582,  46  U.  S.  (L.  ed.)  S.  568,  5  S.  Ct.  648,  28  U.  S.  (L.  ed.) 
816:  Gibson  v.  United  States,  194  U.  1079;  Potts  v.  United  States,  125  U. 
S.  182,  24  S.  Ct.  613,  48  U.  S.  (L.  S.  173,  8  S.  Ct.  830,  31  U.  S.  (L.  ed.) 
ed)  926.  661;  United  States  v.  Burchard,  126 

11.  Wetmore  v.  United  States,  10  U.  S.  176,  8  S.  a.  832,  31  U.  S.  (L. 
Pet.  647,  9  U.  S.  (L.  ed.)  567.  ed.)  662. 

12.  Crenshaw  v.  United  States,  134 
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tice  of  the  government  to  retire  warrant  officers  As  well  aa  c6inmi^ 
sioned  officers  under  these  rules  and  such  practice  has  been  sanctioned 
by  the  courts.  Where  an  officer  is  called  before  an  examining  board 
for  the  purpose  of  determining  whether  he  should  be  retired  and  in 
which  class,  the  burden  is  on  him  to  produce  evidence  to  establish 
the  fact  that  his  incapacity  results  from  some  cause  which  will  place 
him  on  the  retired  pay  list,  and  if  no  evidence  of  that  is  introduced 
the  board  may  properly  ffnd  that  he  should  be  placed  on  the  list  of 
officers  retired  on  furlough  pay.^*  As  the  officers  of  the  army  on 
the  retired  list  are  a  part  of  the  army  no  one  can  be  placed  on  that 
list  who  has  not  been  appointed  an  officer  as  required  by  law.  But 
an  officer  of  any  grade  may  be  retired  with  a  different  rank  from 
that  w^hich  belongs  to  his  office,  if  Congress  so  provides,  for  while 
the  appointment  to  office  cannot  be  made  by  Congress,  the  rank 
of  the  officer  is  entirely  within  the  control  of  Congress.^*  Retired 
army  officers  are  entitled  to  wear  the  uniform  of  the  rank  on  which 
they  are  retired,  are  borne  on  the  Army  Register  and  are  subject 
to  the  Rules  and  Articles  of  War,  and  to  trial  by  a  general  court- 
martial  for  any  breach  thereof.  They  may  be  assigned  to  certain 
duties  not  incident  to  active  service.  They  are  then,  although  retired, 
still  in  the  military  service  of  the  United  States.*' 

13,  Resignation. — Nothing  short  of  a  written  resignation  to  the 
President  or  the  proper  executive  department,  by  a  commissioned 
officer  of  the  army,  navy  or  marine  corps,  and  the  acceptance  of  the 
same  duly  notified  to  the  incumbent  of  the  office,  in  the  ousiomary 
mode,  will  of  itself  create  a  vacancy  in  an  office  in  the  army  or 
navy  by  resignation.  Prior  to  notice  that  the  resignation  tendered 
has  been  accepted,  the  officer  in  such  a  case  may  not  without  leave 
<]uit  his  post  or  proper  dutieji,  nor  is  he  deprived  of  any  of  the  rights 
or  privileges  conferred  and  enjoyed  by  virtue  of  his  appointment  and 
commission.  And  prior  to  acceptance  the  incumbent  may,  if  the 
President  consents,  withdraw  his  resignation;  in  whicli  event  the 
rights,  privileges,  duties  and  obligations  of  the  officer  remain  just  as  if 
the  resignation  had  never  been  tendered.  An  undated  resignation 
placed  in  the  hands  of  a  depositary  with  authority  to  forward  it  to  the 
proper  officer  on  the  happening  of  a  specified  event  gives  the  deposi- 
tary authority  to  fill  in  the  date  on  the  happening  of  the  event  and 
forward  the  resignation,  and  if  it  is  accepted  the  officer  is  out  of 
the  service.**  It  is,  however,  provided  by  statute  that  any  officer 
of  the  army  or  navy,  except  officers  who  have  been  retired  on  account 

15.  Brown  v.  United  States,  113  U.       17.  United  States  v.  Tyler,  105  U. 
S.  568,  5   S.   Ct.  648,  28  U.  S.    (L.    S.  244,  26  U.  S.  (L.  ed.)  986. 

ed.)  1079.  18.  Mimmack  v.   United  States,  97 

16.  Wood  V.  United  States,  107  U.   U.  S.  426,  24  U.  S.  (L.  ed.)  1067. 
S.  414,  2  S.  Ct.  551,  27  U.  S.  (L.  ed.) 

542. 
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of  certain  wounds  or  injuries  received  in  actual  service,  who  shall 
accept  or  hold  any  appointment  in  the  diplomatic  or  consular  serv- 
ice of  the  government,  shall  be  considered  to  have  resigned  his  office 
in  the  military  or  naval  service;  and  any  officer  of  the  army  on 
the  active  list  shall  cease  to  be  an  officer  thereof  by  accepting  or 
exercising  the  functions  of  a  civil  office.** 

14.  Dismissal. — From  the  organization  of  the  government,  under 
the  present  constitution,  to  the  commencement  of  the  civil  war  the- 
power  of  the  President,  in  the  absence  of  statutory  regulations,  to- 
dismiss  an  officer  of  the  army  or  navy  from  tlie  service  was  unques- 
tioned in  any  adjudged  case,  or  by  any  department  of  the  govern- 
ment.** And  by  the  act  of  1862  Congress  expressly  authorized  and 
I'equested  the  President  to  dismiss  and  discharge  from  the  military 
serWce  any  officer  for  any  cause,  which,  in  his  judgment,  either 
rendered  such  officer  unsuitable  for,  or  whose  dismission  would  pro- 
mote, the  public  service.*  By  the  act  of  1866  it  was  provided  that 
in  time  of  peace  no  officer  shall  be  dismissed  except  in  pursuance 
of  the  sentence  ot  a  court-martial  or  in  mitigation  thereof.*  This 
act  is,  in  substance  and  effect,  nothing  more  than  a  declaration  that 
the  power  theretofore  exercised  by  the  President,  without  the  concur- 
rence of  the  Senate,  of  summarily  dismissing  or  discharging  officers 
of  the  army  or  navy,  whenever  in  his  judgment  the  interest  of  the 
service  required  it  to  be  done^  shall  not  exist,  or  be  exercised,  in 
time  of  peace,  except  in  pursuance  of  the  sentence  of  a  court-martial, 
or  in  commutation  thereof.  There  was  no  intention  to  denv  or 
restrict  the  power  of  the  President,  by  and  with  the  advice  and 
(•rrtisent  of  the  Senate,  to  displace  them  by  ,the  appointment  of  others 
in  their  places.*    The  act  mentioned  simply  placed  a  limitation  on 

19.  Badeau  v.  United  States,  130  U.  26  U.  S.  (L.  ed.)  189;  Blake  v.  United 
S.  439,  9  S.  Ct.  579,  32  U.  S.  (L.  ed.)  States,  103  U.  S.  227,  26  U.  S.  (L. 
997.  ed.)  462;  Keyes  v.  United  States,  109 

20.  Mimmack  v.  United  States,  97  U.  S.  336,  3  8.  Ct.  202,  27  U.  S.  (L. 
U.  S.  426,  24  U.  S.  (L.  ed.)  1067;  ed.)  954;  United  States  v.  Corson^ 
Blake  v.  United  States,  103  U.  S.  227,  114  U.  S.  619,  5  S.  Ct.  1158,  29  U.  S. 
26  U.  S.  (L.  ed.)  462;  Keyes  v.  (L.  ed.)  254;  Crenshaw  v.  United 
United  States,  109  U.  S.  336,  3  S.  Ct.  States,'  134  U.  S.  99,  10  S.  Ct.  431, 
202,  27  U.  S.  (L.  ed.)  954;  United  33  U.  S.  (L.  ed.)  825;  Mullan  v. 
States  V.  CoTBon,  114  U.  S.  619,  5  S.  United  States,  140  U.  S.  240,  11  S. 
Ct.  1158,  29  U.  S.  (L.  ed.)  254;  MuUan  Ct.  788,  35  U.  S.  (L.  ed.)  489;  Harti- 
V.  United  States,  140  U.  S.  240,  11  S.  gan  v.  United  States,  196  U.  S.  169, 
Ct.  788,  35  U.  S.  (L*  ed.)  489.  25  S.  Ct.  204,  49  U.  S.  (L.  ed.)  434. 

1.  McElrath  v.  United  States,  102  3.  Blake  v.  United  States,  103  U. 
U.  S.  426,  26  U.  S.  (L.  ed.)  189;  Unit-  S.  227,  26  tJ.  S.  (L.  ed.)  462;  Keyes 
ed  States  v.  Corson,  114  U.  S.  619,  5  v.  United  States,  109  U.  S.  336,  3 
S.  Ct.  1158,  29  U.  S.   (L.  ed.)   254.  S.  Ct.  202,  27  U.   S.    (L.  ed.)    954; 

2.  Mimmack  v.  United  States,  97  U.  Mullan  v.  United  States,  140  U.  S, 
8.  426,  24  U.  S.  (L.  ed.)  1067;  McEl-  240,  11  S.  Ct.  788,  35  U.  S.  (L.  ed.) 
rath  V.  United  States,  102  U.  S.  426,  489;    Quackenbush   v.   United   States, 
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the  personal  power  of  the  President,  as  commftCNler  ia  chief  in  time 
of  peace,  to  dismiss  from  the  service.  It  was  not  intended  to  have 
any  effect  on  the  power  of  Congress  to  reduce  the  army  by  appro- 
priate legislation  in  respect  to  either  its  officers  or  enlisted  men,  and 
therefore  the  President  has  authority  under  an  act  passed  by  Congress 
for  the  purpose  of  reducing  the  army  to  reduce  the  number  of  offi- 
cers by  selecting  the  best  and  mustering  out  the  others.*  While 
the  President  may  not  arbitrarily  dismiss  an  officer  he  is  authorized 
to  drop  from  the  rolls  of  the  army  for  desertion  any  officer  who  is 
absent  from  duty  three  months  without  leave;  and  no  officer  so 
dropped  shall  be  eligible  for  reappointment.*  Where  Congress  vests 
the  appointment  of  inferior  officers  in  the  heads  of  departments  it 
may  limit  and  restrict  the  power  of  removal  as  it  deems  best  for 
the  public  interest,  and  it  has  been  held  that  a  cadet  engineer,  when 
appointed  by  the  Secretary  of  the  Navy,  becomes  an  officer  and  can- 
not be  dismissed  by  the  Secretary  but  only  by  a  court-martial  as 
provided  by  general  laws.*  But  a  cadet  in  the  United  States  Mili- 
tary Academy  at  West  Point  is  not  an  officer  in  the  army,  within 
the  meaning  of  the  act  prohibiting  dismissals  from  service  in  time 
of  peac6,  except  after  trid  and  conviction  by  court-martial.' 

IS.  Liability  of  Government  for  Acts  of  Officers,  Coiitracttuil  or 
Otherwise. — Extraordinary  and  unforeseen  occasions  arise  beyond  all 
doubt,  in  cases  of  extreme  necessity  in  time  of  war  or  of  immediate 
and  impending  public  danger,  in  which  private  property  may  be 
impressed  into  the  public  service,  or  may  be  seized  or  appropriated 
to  the  public  use,  or  may  even  be  destroyed  without  the  consent  of 
the  owner.  But  where  private  property  is  thus  taken  by  a  military 
officer  the  government  is  bound  to  make  full  compensation  therefor.* 
Generally  military  officers,  in  the  absence  of  specific  authority,  have 
no  power  to  bind  the  government  by  contracts.  Thus  where  the  mili- 
tia is  called  into  the  service  of  the  federal  government  its  officers 
have  no  authority  to  bind  the  government  for  the  purchase  of  needed 
supplies.*  The  same  rule  holds  good  where  regular  army  officers 
attempt  to  enter  into  a  contract  binding  on  the  government.  A 
person  dealing  with  them  does  so  at  his  own  risk.     If  the  officer 

177  U.  S.  20,  20  S.  Ct.  530,  44  U.  S.  S.  483,  6  S.   Ct.  449,  29  U.  S.    (L. 

(L.  ed.)  654.  ed.)  700. 

4.  Street  v.  United  States,  133  TJ.  7.  Hartigan  v.  United  States,  196 
S.  299.  10  S.  Ct.  309,  33  U.  S.  (L.  U.  S.  169,  26  S.  Ct.  204,  49  U.  S. 
ed.)  631.  (L.  ed.)  434. 

5.  Crenshaw  v.  United  States,  134  8.  United  States  v.  Russell,  13  Wall. 
U.  S.  99,  10  S.  Ct.  431,  33  U.  S.  623,  20  U.  S.  (L.  ed.)  474;  Drehman 
(L.  ed.)  825;  Hartigan  v.  United  v.  Stifel,  41  Mo.  184,  97  Am,  Dec.  268. 
States,  196  U.  S.  169,  25  S.  Ct.  204,  9.  Gillaspie  v.  Wesson,  7  Port. 
49  U.  S.  (L.  ed.)  434.  (Ala.)  454,  31  Am.  Dec.  715. 

6.  United  States  v.  Perkins,  116  U. 
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purporting  to  act  for  the  government  has  no  authority  to  do  so  the 
contract  is  not  binding.  In  such  a  case  the  doctrine  of  estoppel 
cannot  apply.  Unauthorized  acts  of  officers  cannot  estop  the  govern- 
ment from  insisting  upon  their  invalidity,  however  beneficial  they 
may  have  proved  to  the  government.*^  The  government  is  not  liable 
to  its  disbursing  agents  for  sums  paid  out  by  them  for  which  they 
cannot  present  proper  vouchers,  and,  therefore,  if  a  navy  agent, 
without  a  receipt  from  a  purser,  upon  a  requisition  for  money,  vol- 
unteers to  pay  demands  which  it  is  the  purser's  duty  to  pay,  it 
assumes  the  nature  of  a  private  transaction,  and  the  navy  agent  can- 
not claim  the  amount  as  an  allowance  in  the  settlement  of  his 
accounts.** 

16.  Counterclaims  and  Deductions  in  Actions  by  or  against  6ov- 
eminent. — ^In  an  action  by  the  government  against  an  officer  to 
recover  moneys  due  to  the  government  equitable  as  well  as  legal 
claims  against  the  government  are  proper  items  of  credit  on  the 
trial.**  On  the  other  hand,  the  United  States  possesses  the  general 
right  to  apply  all  sums  due  an  officer  to  the  extinguishment  of  any 
balances  due  to  it  by  the  officer  on  any  other  account,  whether 
owed  by  him  as  a  private  individual,  or  as  an  officer.  It  is  but  the 
exercise  of  the  common  right,  which  belongs  to  every  creditor,  to 
apply  the  unappropriated  moneys  of  his  debtor,  in  his  hands,  in 
extinguishment  of  the  debts  due  to  him.**  And  where  an  officer 
sues  the  government  to  recover  an  additional  amount  claimed  by  him 
for  pay,  the  government  may  have  deducted  from  the  sum  due  him 
for  such  pay  any  sum  which  has  been  mistakenly  and  improperly 
paid  to  him.**  But  sums  improvidently  paid  to  an  army  officer 
by  the  auditor  for  the  War  Department  cannot  be  deducted  from 
the  extra  pay  sued  for  in  the  court  of  claims,  where  the  United  States 
files  no  set-oflf  or  counterclaim.** 

CoTnpensation 

17.  In  General. — The  compensation  of  military  officers  is  entirely 
a  matter  of  statutory  regulation.  Generally  the  rate  of  compensation 
depends  on  or  is  regulated  by  the  rank  or  grade  of  the  officer,  but 
his  pay  may  be  further  governed  by  his  time  of  service  within  a 
grade,  either  in  fact  rendered  within  the  grade,  or  constructively 

10.  Filor  V.  United  Statea,  9  Wall.       14.  United  States  v.  Burchard,  125 
45,  19  U.  S.  (L.  ed.)  549.  U.   S.   176,  8   S.   Ct.   832,   31  U.   S. 

11.  United    States   v.    Hawkins,   10  (L.  ed.)  662;  United  States  v.  Stahl, 
Pet.  126,  9  U.  S.  (L.  ed.)  369.  151  U.  S.  366,  14  S.  Ct,  347,  38  U. 

12.  United  States  v.  Ripley,  7  Pet.  S.  (L.  ed.)  194. 

18|  8  U.  S.  (L.  ed.)  593.  15.  United   States  v.  MitcheU,   205 

13.  Gratiot  v.  United  States,  15  Pet.   U.   S.  161,  27  S.  Ct  463,  61  U.  S. 
336,  10  U.  S.  (L.  ed.)  759.  (L.  ed.)  752. 
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performed  therein  through  the  force  of  statutes.**  The  pay  of  offi- 
cerg  of  brevet  rank  is  ordinarily  the  same  as  the  rank  actually  held 
by  them  except  where  they  are  on  duty  and  have  a  command  accord- 
ing to  their  brevet  rank^  in  which  case  they  are  entitled  to  the  pay 
and  emoluments  of  that  rank.*'  While  the  amount  of  compensa- 
tion in  the  military  service  may  depend,  in  some  degree,  on  the  regu- 
lations of  the  War  or  Navy  Department,  such  regulations  must  be  uni- 
form, and  applicable  to  all  officers  under  the  same  circumstances.** 
An  officer's  pay  ceases  from  the  time  that  he  is  discharged  from 
the  service,  but  the  mere  fact  that  a  volunteer  officer  is  refused  an 
honorable  discharge  on  the  mistaken  ground  that  he  had  already 
been  dishonorably  discharged  has  been  held  not  to  be  an  active 
retention  of  the  officer  in-  the  service  so  as  to  entitle  him  to  pay 
after  that  date.*'  It  is  against  the  policy  of  the  law  for  an  officer 
in  the  military  service,  whether  on  the  active  or  the  retired  list, 
to  assign  his  unearned  pay.  This  is  the  universal  rule  both  in 
this  country  and  in  England.*® 

18.  Longevity  Pay  Generally. — ^By  virtue  of  federal  statutes  there 
is  allowed  and  paid  to  each  commissioned  officer  belaw  a  certain 
rank,  including  chaplains  and  others  having  assimilated  rank  or 
pay,  ton  per  centum  of  their  current  yearly  pay  for  each  term  of 
five  years  of  service.  This  is  what  is  known  as  longevity  pay,*  and 
was  intended,  first,  to  induce  men  to  enter  the  military  service  and 
remain  in  it  for  life;  second,  to  remove  the  depressing  influence  of 
long  periods  of  service  in  one  grade  without  an  increase  of  pay; 
third,  to  compensate  for  increased  professional  knowledge  and  effi- 
ciency in  officers  by  increasing  their  pay  in  advance  of  promotion.* 
The  total  amount  of  such  longevity  increase  is  limited  to  forty  per 
centum  on  the  yearly  pay  of  the  grade.'  The  longevity  pay  statute 
deals  with  credit  for  length  of  service  and  the  additional  pay  which 
arises  therefrom,  and  not  with  the  matter  of  regular  salary,  and 
therefore  it  cannot  be  made  tlie  basis  of  a  claim  for  back  pay  which 

16.  Roget  V.  United  States,  148  U.  475;  United  States  v.  La  Tonmette, 
S.  167,  13  S.  Ct.  555,  37  U.  S.  (L.  151  U.  S.  572,  14  S.  Ct.  422,  38  U.  S. 
ed.)  408.    And  see  infra,  par.  18.  (L.  ed.)  274;  United  States  v.  Miller, 

17.  United  States  v.  Freeman,  3  208  U.  S.  32,  28  S.  Ct.  190,  52  U.  S. 
How.  656,  11  U.  S.  (L.  ed.)  724.  (L.    ed.)    376;    Plummer    v.    United 

18.  United  States  v.  Ripley,  7  Pet.  States,  224  U.  S.  137,  32  S.  Ct.  467, 
18,  8  U.  S.   (L.  ed.)  593.  56  U.  S.  (L.  ed.)  697. 

19.  United  States  v.  Brown,  206  U.  2.  United  States  v.  Alger,  151  U. 
S.  240,  27  S.  Ct.  620,  51  U.  S.  (L.  S.  362,  14  S.  Ct.  346,  38  U.  S.  (L. 
ed.)  1046.  ed.)  192. 

20.  Schwenk  v.  Wyckoff,  46  N.  J.  3.  Marshall  v.  United  States,  124  U. 
Eq.  560,  20  Atl.  259,  19  A.  S.  R.  438,  S.  391,  8  S.  Ct.  520,  31  U.  S.  (L 
9  L.R.A.  221.  And  see  Public  Of-  ed.)  475;  Plummer  v.  United  States, 
piCERS.  224  U.  S.  137,  32  S.  Ct.  467,  56  U.  S. 

1.  Marshall  v.  United  States,  124  U.    (L.  ed.)  697. 
S.  391,  8  S.  Ct.  520,  31  U.  S.  (L.  ed.) 
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a  member  of  the  navy  would  have  earned  had  he  entei*ed  the  regu- 
lar navy  at  the  same  time  he  did  the  volunteer  navy  and  been 
promoted  from  time  to  time  under  the  rules  for  promotion.* 

19.  Basis  of  Computation. — In  computing  longevity  pay  severed 
questions  as  to  the  construction  of  the  statute  arise.  Originally  it 
was  provided  that  ofBcers  should  receive  an  increase  of  ten  per  centum 
of  their  current  yearly  pay  for  every  five  years  in  the  service.  In 
construing  the  phrase  "their  current  yearly  pay"  it  was  held  that 
the  calculation  of  longevity  pay  should  be  made  upon  the  sum  of 
the  base  pay  and  previous  increases  thereof,  so  that,  at  the  end  of  the 
second  period  of  service,  the  longevity  increase  was  figured  on  the 
entire  amount  received  by  the  officer  for  the  current  year,  includ- 
ing his  statutory  base  pay  plus  the  longevity  increase.*  By  a  subse- 
quent enactment  it  was  provided  that  the  ten  per  centum  increase 
for  length  of  service  allowed  certain  officers  should  be  computed  on 
the  yearly  pay  of  the  grade.  This  statute  was  doubtless  passed  to 
prevent  the  computation  of  longevit}'^  pay  by  compounding  previous 
pay  for  that  purpose,  which  had  the  effect  to  give  the  increase  on 
the  pay  of  the  grade,  and  also  on  the  previous  longevity  increase. 
And  since  this  later  enactment  the  pay  of  the  grade  of  the  officer, 
rather  than  the  actual  pay  of  the  individual  officer,  is  used  in  com- 
puting longevity  pay.*  In  computing  longevity  pay  an  allowance 
made  an  officer  in  addition  to  the  pay  of  his  rank  for  special  serv- 
ices as  an  aide  or  otherwise  is  not  to  be  taken  into  consideration, 
for  the  purpose  of  the  additional  allowance  is  to  compensate  the 
officer  during  the  time  he  is  designated  for  a  special  service  and  is 
no  part  of  the  pay  of  the  grade.''  Nor  is  an  officer  to  be  allowed 
longevity  increase  on  allowances  made  to  him  in  lieu  of  fuel,  quar- 
ters and  the  like.® 

20.  Previous  Service  for  Which  Credit  Allowed. — It  was  formerly 
held  that  service  in  the  volunteer  army  was  not  to  be  credited  in 
computing  the  time  of  service  which  entitled  an  officer  to  longevity 
pay,*  but  the  statute  now  in  force  provides  that  for  the  purpose  of 
determining  longevity  pay,  all  officers  of  the  navy  shall  be  credited 
with  the  actual  time  they  may  have  served  as  officers  or  enlisted  men 
in  the  regxilar  or  volunteer  army  or  navy,  or  both,  and  shall  receive 
all  the  benefits  of  such  actual  service  in  all  respects  in  the  same 

4.  Barton  v.  United  States,  129  U.  S.  S.  32,  28  S.  Ct  199,  62  U.  S.  (L.  ed.) 
249,  9  S.  Ct.  285,  32  U.  S.   (L.  ed.)    376. 

663  8.  United  States  v.  Alien,  123  U.  S. 

5.  United  States  v.  Tyler,  105  U.  8.  345,  8  S.  Ct.  163,  31  U.  S.  (L.  ed.) 
244,  26  U.  S.  (L.  ed.)  985.  147. 

6.  Plummer  v.  United  States,  224  9.  United  States  v.  Sweeny,  157  U. 
U.  S.  137,  32  S*  Ct.  467,  66  U.  S.  S.  281,  15  S.  Ct.  608,  39  U.  S.  (L. 
(L.  ed.)  697.  ed.)  702. 

7.  United   States  v.  Miller,  208  U. 
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manner  as  if  all  said  service  had  been  continuous  and  in  the  regular 
navy  in  the  lowest  grade  having  graduated  pay  held  by  such  officer 
since  last  entering  the  service.**  It  has  been  held  that  the  words 
"officers  or  enlisted  men  in  the  regular  or  volunteer  army  or  navy, 
or  both/'  were  intended  to  include  all  men  regularly  in  service  in 
the  army  or  navy,  and  that  the  expression  "officers  or  enlisted  men" 
is  not  to  be  construed  distributively  as  requiring  that  a  person  should 
be  an  enlisted  man,  or  an  officer  nominated  and  appointed  by  the 
Prestdent,  or  by  the  head  of  a  department,  but  that  it  was  meant 
to  include  all  men  in  service,  either  by  enlistment  or  regular  appoint- 
ment in  the  army  or  navy.  And  under  this  construction  it  has 
been  decided  that  a  paymaster's  cle'rk,  while  not  deemed  one  of  the 
petty  officers  who  are  entitled  to  obedience,  in  the  execution  of  their 
offices,  from  persons  of  inferior  ratings,  is  within  the  phrase  "officers 
or  enlisted  men,"  and  that  time  served  as  such  clerk  should  be 
credited.**  Likewise  credit  should  be  given  for  time  served  as  a  cadet 
in  the  military  academy,**  or  in  the  naval  academy,**  or  as  a  member 
of  the  marine  corps.**  "Service"  as  used  in  the  statute  providing 
for  longevity  pay  evidently  means  military  service,  but  it  is  not 
absolutely  essential  that  the  officer  be  commissioned  as  such  to  come 
within  the  meaning  of  the  statute.  Thus  it  has  been  held  that  a 
chaplain  of  a  military  post  being  employed  and  serving  as  such  with 
the  approval  of  the  Secretary  of  War,  and  being  in  service  under  the 
rules  applicable  to  commissioned  officers,  should  be  considered  as 
holding  the  office  and  rank  of  a  chaplain  in  the  army,  and  conse- 
quently as  in  the  military  service,  within  the  meaning  of  the  longev- 
ity pay  statute.**  In  certain  cases  credit  ifi  given  by  tiie  statutes  relat- 
ing to  longevity  pay  although  no  actual  service  is  rendered.  Thus  it 
is  provided  by  statute  that  all  officers,  including  warrant  officers,  who 
have  been  or  may  be  appointed  to  the  navy  from  civil  life,  shall,  on 
the  date  of  appointment,  be  credited,  for  computing  their  pay,  with 
five  years'  service.** 

10.  United  States  v.  Green,  138  IT.  ed.)  824;  United  States  ▼.  Cook,  128 
S.  203,  11  8.  Ct.  299,  34  U.  S.  (L.  U.  S.  254,  9  S.  Ct.  108,  32  U.  S.  (L. 
ed.)  960.  ed.)  464;  United  States  v.  Stahl,  151 

11.  United  States  v.  Hendee,  124  U.  U.  S.  366,  14  S,  Ct  347,  38  U.  S. 
S.  309,  8  S.   Ct.  507,  31  U.  S.    (L.  (L.  ed.)  194. 

ed.)  465;  Johnson  v.  Sayre,  158  U.  S.  14.  United  States  v.  Dunn,  120  U. 

109,  15  S.  Ct.  773,  39  U.  S.  (L.  ed.)  S.  249,  7  S.  Ct.  507,  30  U.  S.  (L.  ed.) 

914.  667. 

12.  United  States  v.  Morton,  112  U.  15,  United  States  v.  La  Tourrette, 
S,  1,  5  S.  Ct.  1,  28  U.  S.  (L.  ed.)  151  U.  S.  572,  14  S.  Ct.  422,  38  U.  S. 
613;  United  States  v.  Watson,  130  U.  (L.  ed.)  274. 

S.  80,  9  S.  Ct.  430,  32  U.  S.  (L.  ed.)  16.  White  ▼.  United  States,  191  U. 

862.  S.  545,  24  S.  Ct.  171,  48  U.  S.   (L. 

13.  United  States  v.  Baker,  125  U.  ed.)   295, 
S.  646,  8  S.  Ct.  1022,  31  U.  S.   (L. 
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21.  Grade  oa  Wliich  Computation  Based. — The  longevity  pay  act 
is  prospective  in  its  operation  and  the  grade  on  which  calculation 
is  based  is  the  lowest  grade  held  by  the  olSicer  after  the  act  provid- 
ing for  graduated  pay  took  effect."  An  officer  is  entitled  to  have 
his  previous  service  credited  to  the  lowest  grade  held  by  him,  after 
the  act  providing  for  graduated  pay  took  effect,  having  graduated 
pay  attached  to  it  by  the  act,  and  not  to  a  lower  grade  which  was 
not  graduated,  with  respect  to  pay,  until  after  he  ceased  to  hold  it.^® 
The  phrase  used  in  the  longevity  statute  "since  last  entering  the 
service"  has  been  construed  in  several  cases  to  mean  that  if  an  officer 
has  been  twice  in  the  service,  the  grade,  the  pay  of  which  is  the 
test  of  computation,  is  the  lowest  held  by  him  since  entering  the 
service  for  the  second  time.**  But  if  he  has  entered  the  service 
but  once,  his  first  entry  is  to  be  taken  as  his  last  entry,  within  the 
meaning  of  the  statute.**  Service  is  construed  to  be  continuous, 
rather  than  divided  into  distinct  periods,  where  an  ofiicer  resigns 
in  one  grade  with  no  intention  of  leaving  the  service  but  for  the 
purpose  of  accepting,  and  does  immediately  thereafter  accept,  an 
appointment  in  a  higher  grade,  and  the  lowest  grade  held  by  him 
since  last  entering  the  service  will  be  the  lowest  grade  prior  to  his 
resignation  rather  than  the  grade  to  which  he  is  at  that  time 
appointed.*  While  the  act  provides  that  an  officer  shall  be  credited 
with  the  time  of  his  actual  service  in  any  grade  as  if  all  said  serv- 
ice had  been  continuous,  the  act  is  as  applicable  to  those  officers 
whose  actual  service  has  been  continuous  as  to  those  who  have  actu- 
ally  served  at  two  or  more  distinct  periods,  for  the  whole  aim  and 
scope  of  the  act  are  to  give  the  ofiicer,  in  the  grade  held  by  him 
after  its  passive,  the  benefit  of  the  whole  time  of  his  actual  service, 
and  to  fix  the  rate  of  increased  compensation  by  the  lowest  grade, 
having  graduated  pay,  held  by  him  "since  last  entering  the  service."  ' 

22.  Right  of  Retired  Officer  to  Longevity  Increase. — ^It  has  been 
held  in  reference  to  retired  officers  in  the  navy  thajt  the  whole  basis 
of  longevity  pay  is  the  officer's  capacity  for  duty,  and  his  perform- 

17.  United  States  v.  Poster,  128  U.  S.  186,  8  S.  Ct.  79,  31  U.  S.  (L.  ed.) 
S.  435,  9  S.  Ct.  116,  32  U.  S.  (L.  ed.)  140;  United  States  v.  Alger,  161  U.  S. 
486;  United  States  v.  Green,  138  U.  S.  362,  14  S.  Ct.  346,  38  U.  S.  (L.  ed.) 
293,  11  S.  Ct.  299,  34  U.  S.  (L.  ed;)  192. 

960.  1.  United  States  v.  Alger,  151  U.  S. 

18.  United  States  v.  EoekweU,  120  362,  14  S.  Ct.  346,  38  U.  S.  (L.  ed.) 
U.  S.  60,  7  S.  Ct  367,  30  U.  S.  (L.  ed)  192;  United  States  v.  Stahl,  151  U.  S. 
561.  366,  14  S.  Ct.  847,  38  U.  S.  (L.  ed.) 

19.  United  States  v.  Rockwell,  120  194;  United  States  v.  Alger,  152  U.  S. 
U.  S.  60,  7  S.  Ct.  367,  30  U.  S.  (L.  ed.)  384,  14  S.  Ct.  635,  88  U.  S.  (L.  ed.) 
561 ;  United  States  ▼.  Alger,  151  U.  S.  488. 

362,  14  S.  Ct.  346,  38  U.  S.  (L.  ed)       2.  United  States  v.  Alger,  151  U.  S. 
1,92.  362,  14  S.  Ct.  346,  38  U.  S.  (L.  ed.) 

20.  United  States  v.  MuUan,  123  U.    192. 
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ance  of  it.  In  other  words,  longevity  pay  is  for  longe\ity  in  actual 
service.  Accordingly,  a  retired  officer  is  not  entitled  to  ha%'e  active 
service  credited  in  regulating  his  pay  after  his  active  sendee  has 
ceased  *  In  the  case  of  retired  officers  in  the  army,  however,  it  has 
heen  held  that  they  are  a  part  of  the  army,  subject  to  be  assigned  to 
duty  and  subject  to  the  articles  and  rules  of  war,  and  that  they 
are  in  the  military  service  and  co'tisequently  that  the  increased  pay 
for  each  five  years  of  service  applies  to  the  years  so  passed  in  the 
service  after  retirement  as  well  as  before.*  The  difference  in  the 
rule  was  caused  by  the  difference  in  the  statutes  applicable  to  retired 
army  officers  and  retired  navy  officers,*  and  the  fact  that  the  assim- 
ilating clause  of  the  navy  personnel  act  applies  only  to  the  officers  on 
the  active  list  of  the  navy  and  does  not  affect  the  pay  of  retired 
navy  officers.* 

23.  Assimilative  Pay. — ^In  1899  Congress  enacted  what  is  known 
as  the  navy  personnel  act,  the  main  provision  of  which  is  in  effect 
that  commissioned  officers  of  the  line  of  the  navy  and  of  the  medi- 
cal and  pay  corps  shall  receive  the  same  pay  and  allowances,  except 
forage,  as  are  or  may  be  provided  by  or  in  pursuance  of  law  for 
officers  of  corresponding  rank  in  the  army.^  The  object  of  this  act 
can  best  be  understood  by  considering  the  prior  legislation  of  Con- 
gress upon  the  same  general  subject,  and  the  circumstances  under 
which  the  act  was  passed.  By  a  prior  act  the  relative  rank  of  army 
and  navy  officers  was  fixed  by  declaring  that  rear  admirals  shall 
rank  with  major  generals,  commodores  with  brigcuiier  generals,  cap- 
tains with  colonels,  cbmmandera  with  lieut^iants  colonels,  lieutenant 
commanders  with  majors,  lieutenants  with  captains,  etc.  It  was,  how- 
ever, a  source  of  dissatisfaction  to  navy  officers  that  some  of  them 
did  not  receive  the  same  pay  as  corresponding  officers  of  the  army, 
although  others  received  larger  pay.*  To  remove  this  dissatisfaction 
Congress  passed  the  navy  personnel  act,  assimilating  the  pay  of  naw 
officers  to  army  officers  of  corresponding  rank,  with  a  proviso,  how- 
ever, ^'that  no  provision  of  this  act  shall  operate  to  reduce  the  present 

8.  Thomley  v.  United  States,  113  U.  ed.)  287.    And  see  infra,  par.  23. 
S.  310,  6  S.  Ct.  491,  28  U.  S.  (L.  ed.)        7.  White  v.  United  States,  191  U.  S. 

999;  Brown  v.  United  States,  113  U.  545,  24  S.  Gt.  171,  48  U.  S.  (L.  ed.) 

S.  568,  5  S.  Ct.  648,  28  U.  S.  (L.  ed.)  295;  United  States  v.  Thomas,  195  U. 

1079;  United  States  v.  Alger,  151  U.  S.  418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.) 

S.  362, 14  S.  Ct.  346,  38  U.  S.  (L.  ed.)  259;  United  States  v.  Crdsley,  196  U. 

192.  S.  327,  25  S.  Ct  261,  49  U.  S.  (L.  ed.) 

4.  United  States  v.  Tyler,  105  U.  S*  497;  United  States  v.  Farenholt,  206 
244,  26  U.  S.  (L.  ed.)  985.  U.  S.  226,  27  S.  Ot  629,  51  U.  S. 

5.  Thomley  v.  United  States,  113  U.  (L.  edO  1036. 

S.  310,  5  S.  Ct.  491,  28  U.  S.  (L.  ed.)        8.  United  States  v.  Thomas,  195  U. 

999.  S.  418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.) 

6.  Hannum  v.  United  States,  226  U.  259. 
S.  436,  33  S.   Ct.  172,  57  U.  S.  <L. 
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pay  of  any  commiarioned  officer  now  in  the  navy;  and  in  any  case 
in  which  the  pay  of  such  an  officer  would  otherwise  be  reduced  he 
shall  continue  to  receive  pay  according  to  existing  law."  The  effect 
of  this  legislation  was  to  raise  the  pay  of  certain  navy  officers  to  that 
received  by  army  officers  of  corresponding  rank,  and  to  leave  undis- 
turbed the  present  pAy  of  certain  other  navy  officers,  who  were 
already  receiving  higher  pay  than  army  officers  of  the  same  rank. 
The  intention  of  Congress  was  evidently  to  put  officers  of  the  army 
and  navy  on  the  same  footing  with  respect  to  their  general  pay,  and 
to  make  the  act  prospective  in  its  application  to  future  legislation^ 
so  that  if  Congress  should  thereafter  raise  the  general  pay  of  army 
officers  a  like  increase  should  apply  to  navy  officers.*  The  effect  of 
the  navy  personnel  act  is  to  allow  to  officers  of  the  navy  the  same 
additional  pay  or  allowances  for  additional  services  as  that  allowed 
to  officers  of  the  army  under  like  conditions.  Thus  an  aid  to  a  rear 
admiral  is  entitled  to  the  same  additional  pay  as  an  aid  to  a  major 
general  in  the  army.  Bearing  in  mind  the  purpose  of  the  act  to 
give  the  same  compensation  to  corresponding  officers  of  the  army 
and  navy,  it  does  no  violence  to,  but  rather  carries  out,  the  purpose 
of  Congress  thus  to  construe  the  act.  As  the  navy  personnel  act 
only  undertakes  to  afford  a  measure  of  compensation  for  duties  which 
can  properly  be  required  of  a  naval  officer,  it  can  have  no  operation 
to  provide  pay  for  services  peculiar  to  the  army.  Therefore  while 
an  aid  to  a  major  general  is  entitled  to  mounted  pay,  because  he 
may  at  any  time  be  required  to  render  mounted  service,  an  aid  to 
a  rear  admiral,  the  corresponding  rank  in  the  navy,  whose  duties 
are  not  such  as  to  require  him  to  be  mounted  at  any  time,  is  not 
entitled  to  mounted  pay.^^  It  may  be,  however,  that  in  certain 
cases  mounted  pay  is  used  as  descriptive  of  the  compensation  to  be 
paid  rather  than  to  characterize  the  service  required,  and  an  officer 
in  the  army  may  be  entitled  to  it  although  he  renders  no  mounted 
service,  and  that  an  officer  of  corresponding  rank  in  the  navy  would 
be  entitled  to  the  same  pay.  Thus  where  an  army  officer,  although 
not  required  to  do  mounted  service,  is  given  mounted  pay  because 
of  his  relative  or  assimilated  rank,  an  officer  in  the  navy  of  corre- 
sponding rank  would  be  entitled  to  mounted  pay.**  The  general 
provisions  of  the  personnel  act  do  not  operate  to  change  the  pay 
of  officers  whose  pay  was  specifically  fixed  therein.  Hence  the  pay 
of  rear  admirals  of  the  nine  lower  grades,  which  rank  was  created 
by  abolishing  the  rank  of  commodore  and  the  pay  thereof  specifi- 

9.  United  States  v.  Thomas,  195  U.  10.  United  States  v.  Croeley,  196  U. 
S.  418,  25  S.  Ct.  102,  49  U,  S.  (L.  ftd.)  S.  927,  2&  S.  Ct.  281,  49  U.  S.  (L.  ed.). 
259;  United  States  v.  Crosley,  196  U.    497. 

S.  327,  25  S.  Ct.  261,  49  U.  S.  {L.  ed.)        11.  United  Stotes  v.  Croeley,  196  U. 
497.  S.  327,  25  S.  Ct.  261,  49  U.  S.  (L.  ed.) 
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cally  fixed^  is  not  tu^imilated  to  that  of  major  generals^  the  rank 
corresponding  to  rear  admiral.**  The  navy  personnel  act  does  not 
prevent  Congress  from  increasing  the  pay  of  army  officers  for  serv- 
ices in  particular  places  or  under  special  circumstances,  without 
thereby  intending  that  the  same  increase  shall  apply  to  naval  officers 
performing  the  same  service  under  like  circumstances.  Thus  the 
allowance  of  a  special  increase  in  pay  to  army  officers  when  ordered 
to  sea  or  to  a  foreign  port  does  not  entitle  navy  officers  to  a  like 
increase,  since  such  service  would  be  wholly  exceptional  in  the  case 
of  army  officers  while  it  is  the  natural  and  normal  duty  of  navy 
officers  to  engage  in  sea  service,  cruise  in  foreign  waters,  and  lie  up 
in  foreign  ports.**  Where  an  office  in  the  army  is  abolished  all 
provisions  relating  thereto  become  ineffective  for  any  purpose.  Thus 
when  th6  office  of  general  was  abolished  the  pro\dsions  relating  to 
aids  and  their  pay  became  ineffective,  and  therefore,  when  the  corre- 
sponding rank  of  admiral  was  established,  the  provisions  relating  to 
aids  to  a  general  and  their  pay  did  not  operate  by  virtue  of  the  assimi- 
lative feature  of  the  navy  personnel  act  in  favor  of  aids  to  the  admiral, 
and  they  were  not  entitled  to  the  pay  formerly  given  to  aids  to  a 
general.** 

24.  Amount  of  Pay  as  Depending  on  Nature  of  Service. — It  has 
been  the  consistent  policy  of  the  federal  government  to  give  extra 
pay  for  services  of  an  exceptional  nature.  In  conformity  to  this 
policy  soldiers  and  officers  of  the  army  have  been  allowed  increased 
compensation  when  called  on  to  perform  duty  on  the  sea  or  beyond 
the  limits  of  the  United  States.  In  some  cases  this  takes  the  form 
of  a  percentum  increase  in  the  amount  of  compensation  regularly 
awarded.**  An  officer  of  the  navy  detached  for  shore  duty  beyond 
the  seas  is  entitled  by  virtue  of  the  navy  personnel  act  to  the  same 
compensation  as  army  officers  under  like  conditions.**  Shore  duty 
beyond  seas  being  an  exceptional  duty,  both  to  officers  of  the  army 
and  navy,  and  being  probably  attended  by  increased  expenditures 
and  dangers  it  is  very  natural  that  Congress  should  award  them  both 

497;  United  States  v.  Farenholt,  206  S.  132,  32  S.  Ct  461,  56  U.  S.  (L.  ed.) 

U.   S.  226,  27  S.  Ct.  629,  51  U.  S.  696. 

(L.  ed.)  1036.  16.  United  States  v.  Mills,  197  U.  S* 

12.  Rodgers  v.  United  States,  185  U.  223,  25  S.  Ct.  434,  49  U.  S.  (L.  ed.) 
S.  83,  22  S.  Ct.  582,  46  U.  S.  (L.  ed.)  732;  United  States  v.  Miller,  208  U, 
816.  S.  32,  28  S.  Ct.  199,  52  U.  S.  (L.  ed.) 

13.  United  States  v.  Thomas,  195  U.  376;  United  States  v.  Vulte,  283  U. 
S.  418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.)  S.  509,  34  S.  Ct.  664,  68  U.  S.  (L.  ed.) 
259;  United  States  v.  Crosley,  196  U.  1071. 

S.  327,  25  S.  Ct.  261,  49  U.  S.  (L.  ed.)  16.  White  v.  United  States,  191  U. 
497.    And  see  infra,  par.  24.  S.  545,  24  S.  Ct.  171,  48  U.  S.  (U  ed.) 

14.  Wood  V.  United  States,  224  U.    295;  United  States  v.  Thomas,  1J)5  U. 
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increased  compensation.^^  Under  an  act  providing  for  ten  percentum 
increase  upon  "pay  proper"  awarded  to  officers  serving  beyond  the 
continental  limits  of  the  United  States,  the  "pay  proper"  of  an  officer 
includes  not  only  the  base  pay  of  his  grade  but  also  all  increase 
by  way  of  longevity  pay ;  and  the  percentum  increase  should  be  com- 
puted on  both.  But  no  increase  should  be  allowed  on  allowances, 
commutations,  or  other  methods  of  compensation,  not  specifically 
described  as  pay.**  In  some  instances  the  extra  pay  awarded  to 
officers  for  service  of  an  exceptional  nature  takes  the  form  of  one 
or  more  months'  extra  pay  to  be  given  at  the  end  of  the  period  of 
special  service.**  Where  one  or  more  months'  extra  pay  is  given 
officers  for  services  in  a  particular  war,  to  be  paid  on  the  termination 
of  their  engagement,  they  are  considered  to  have  served  out  their 
engagement  when  the  war  is  closed  or  when  they  are  ordered  out  of 
service,  and  the  extra  pay  to  which  they  are  entitled  is  to  be  based 
on  that  which  they  were  receiving  at  the  end  of  their  engagement, 
or  when  they  are  ordered  out  of  service.^  Under  this  rule  an  officer 
of  the  navy  who  is  detached  from  his  vessel  and  ordered  home  pre- 
liminary" to,  and  for  the  purpose  of,  being  discharged  is  entitled 
to  receive  extra  pay  based  on  sea  service  pay  and  not  on  waiting 
orders  pay.*  But  an  officer  is  not  entitled  to  double  extra  pay.  Thus 
a  volunteer  officer  who  has  been  given  two  months'  extra  pay  for 
service  outside  the  United  States  on  muster  out  and  discharge  is  not 
entitled  to  the  one  month's  extra  pay  for  service  within  the  United 
States.^  The  object  of  giving  one  or  more  months'  extra  pay  to 
officers  who  enter  the  service  for  a  limited  term  as  volunteers  was  to 
provide  for  the  loss  to  which  the  volunteer  officers,  when  discharged 
from  the  military  service,  were  exposed  for  the  want  of  employment 
before  they  would  be  able  to  resume,  to  any  considerable  extent, 
their  accustomed  vocations  in  civil  life.  Most  of  the  officers  of  that 
class  left  civil  occupations  to  engage,  for  a  period  of  uncertain  dura- 
tion, in  the  military  service  of  the  country,  and  the  obvious  purpose 
of  that  provision  was  that  when  they  came  to  bo  discharged  they 

S.  418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.)  614;  United  States  v.  Brown,  206  U. 
269.  S.  240,  27  S,  Ct.  620,  51  U,  S.  (L.  ed.) 

17.  United  States  v.  Thomas,  195  U.    1046. 

S.  418,  25  S.  Ct.  102,  49  U,  S.  (L.  ed.)        20.  United  States  v.  North,  112  U. 

259.  S.  510,  5  S.  Ct.  285,  28  U.  S.  (L.  ed.) 

18.  United  States  v.  Mills,  197  U.  808;  United  States  v.  Hite,  204  U.  S. 
S.  223,  25  S.  Ct.  434,  49  U.  S.  (L.  ed.)  343,  27  S.  Ct.  386,  51  U.  S.  (L.  ed.) 
732;  United  States  v.  Miller,  208  U.  514. 

S.  32,  28  S.  Ct.  199,  52  U.  S.  (L.  ed.)  1.  United  States  v.  Hite,  204  U.  S. 
376.  343,  27  S.  Ct.  386,  51  U.  S.  (L.  ed.) 

19.  United  States  v.  North,  112  U.    614. 

8.  510,  5  S.  Ct.  285,  28  U.  S.  (L.  ed.)  2.  United  States  v.  Brown,  206  U. 
808;  United  States  v.  Hite,  204  U.  S.  S.  240,  27  S.  Ct,  620,  51  U.  S.  (L.  ed.) 
343,  27  S.  Ct.  386,  51  U.  S.  (L.  ed.)    1046. 
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should  not  be  left  without  any  compen8a4don  during  the  period  which, 
in  all  probability,  would  elapse  before  they  would  be  able  to  establish 
themselves  in  remunerative  business  pursuits.  Therefore  an  act 
providing  that  volunteer  officers  who  shall  continue  in  the  mili- 
tary service  during  the  war  shall  be  entitled  to  receive  three  months' 
j)ay  proper  on  being  mustered  out  of  the  service  does  not  apply 
to  a  regular  army  officer  who  was  commissioned  as  an  officer  of  a 
volunteer  organization  and  who  on  being  mustered  out  of  the  volun- 
teer service  immediately  resumed  his  duties  a3  a  regular  army  officer, 
because  he  was  not  mustered  out  of  the  military  service.'  It  is  a  rule 
of  the  army  that  no  officer  shall  receive  pay  for  two  staff  appointments 
at  the  same  time.  Thus  where  the  compensation  of  a  quartermaster 
for  his  staff  service  is  by  specific  addition  to  his  regular  army  pay 
in  the  line,  he  would  not  be  entitled  to  receive  pay  for  work  on  the 
staff  as  assistant  commissary,  but  where  he  is  assigned  to  the  staff 
and  taken  from  the  line  and  his  regular  pay  increased  accordingly, 
he  may  receive  an  additional  allowance  for  special  work  as  an  assist- 
ant commissary.*  Those  officers  in  the  army  or  navy  who  are  assigned 
as  aids  receive  extra  compensation  for  that  service.  In  the  navy  a 
rear  admiral  is  entitled  to  a  ffag  lieutenant  and  to  aids  junior  to  the 
flag  lieutenant,  and  while  the  flag  lieutenant  is  not  called  an  aid  he 
is  in  fact  and  practice  an  aid  to  his  superior  officer,  and  is  therefore 
entitled  to  the  extra  compensation  awarded  to  aids  to  officers  of 
corresponding  reink  in  the  army.*  When  an  officer  is  on  leave  his 
pay  is  less  than  when  in  actual  service ;  •  but  an  officer  who  has 
been  ordered  home  to  await  orders  is  not  to  be  classed  as  an  officer 
absent  with  leave  so  as  to  subject  him  to  reduction  of  pay  during 
the  waiting  period,  l>ecause  while  absent  awaiting  orders  he  is  as 
much  under  orders  and  restrained  in  his  movements  as  when  in 
actual  service,  whereas  when  absent  from  dutv  with  leave  he  is 
allowed  to  go  where  he  will  during  his  permitted  absence.' 

25.  Sea  and  Shore  Pay  of  Kavy  Officers. — ^AVhen  navy  officers  are 
assigned  to  shore  duty  at  home  they  receive  less  pay  than  when  on 
sea  duty.®  As  to  what  constitutes  sea  duty,  it  has  been  provided  by 
statute  that  no  service  shall  be  regarded  as  sea  service  except  such  as 

3.  United  States  v.  Merrell,  9  Wall,  age,  etc.,  Cases,  94  U.  S.  219,  24  U. 
614,  19  U.  S.  (L.  ed.)  664.  S.  (L.  ed.)  116. 

4.  United  States  v.  Morrison,  96  U.  8.  United  States  v.  Barnette,  165  U. 
S.  232,  24  U.  S.  (L.  ed.)  688.  S.  174, 17  S.  Ct.  286,  41  U.  S.  (L.  ed.) 

5.  United  States  v.  Miller,  208  U.  675;  White  v.  United  States,  191  U. 
S.  32,  28  S.  Ct.  199,  62  U.  S.  (L.  ed.)  S.  646,  24  S.  Ct.  171,  48  U.  S.  (L.  ed.) 
376.  295;  United  States  v.  Engard,  196  U. 

6.  United  States  v.  Bamette,  165  U.  S.  511,  25  S.  Ct.  322,  49  U.  S.  (L.  ed.) 
S.  174,  17  S.  Ct.  286,  41  U.  S.  (L.  ed.)  575;  Plummer  v.  United  States.  224  U. 
675.  S.  137,  32  S.  Ct.  467,  56  U.  S.  (L,  ed.) 

7.  United  States  v.  Williamson,  23  697. 
Wall.  411,  23  U.  S.  (L.  ed.)  89;  Mile- 
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shall  be  performed  at  sea,  under  the  orders  of  a  departmeat,  and  in 
vessels  employed  by  authority  of  law.*  To  constitute  sea  service, 
then,  three  things  and  three  only  are  necessary.  The  service  must 
be  performed  "at  sea;"  "under  the  orders  of  a  department;"  and  "in 
vessels  employed  by  authority  of  law."  And  in  order  to  come  within 
the  phrase  "at  sea/'  m  used  in  this  statute,  it  is  not  necessary  that 
the  vessel  upon  which  the  service  is  performed  should  be  upon  the 
high  seas.^  It  is  eoiough  that  fibe  is  waterborne)  even  if  at  anchor, 
in  a  bay  or  port  or  harbor,  and  not  in  condition  presently  to  go  to 
sea.  It  has  accordingly  been  adjudged  that  a  vessel  is  "at  sea,"  within 
the  meaning  of  the  statute,  although  she  is  used  as  a  training  ship, 
anchored  in  a  bay,  and  not  in  a  condition  to  be  taken  out  to  sea 
beyond  the  main  land ;  **  or  is  used  as  a  receiving  ship  at  anchor  in 
port  at  a  navy, yard,  and  not  in  condition  to  go  to  sea.^*  In  all  such 
cases  the  duties  of  officers  are  the  same  or  similar  to  the  duties  of  an 
officer  on  a  cruising  ship.^*  The  fact  that  the  Navy  Department  issues 
orders  to  the  effect  that  duty  on  such  ships  shall  be  classed  as  shore 
duty  cannot  change  the  actual  nature  of  the  service,  for  it  is  settled 
that  the  Navy  Department  has  no  power  to  disregard  the  statute,  and 
to  deprive  an  officer  of  sea  pay  by  assigning  him  to  a  duty  mis- 
takenly qualified  as  shore  duty,  but  which  is,  in  law,  sea  duty.** 
Shore  duty  performed  by  a  naval  officer  in  obedience  to  an  order  of 
the  Navy  Department  which  expressly  imposes  upon  him  the  con- 
tinued discharge  of  his  sea  duty,  and  qualifies  the  shore  duty  as  merely 
temporary  and  ancillary  to  such  sea  duty,  will  be  presumed  not  to 
be  so  incompatible  with  his  permanent  sea  assignment  as  to  cause  the 
latter  to  terminate  and  defeat  his  right  to  sea  pay  while  engaged  on 

9.  United  States  v.  Barnette,  165  U.  823;  Johnson  v.  Sayre,  158  U.  S.  109, 
S.  174, 17  S.  Ct.  286,  41  U.  S.  (L.  ed.)  15  S.  Ct.  773,  39  U.  S.  (L.  ed.) 
675;  United  States  v.  Thomas,  195  U.  914;  United  States  v.  Barnette,  165  U. 
8.  418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.)  S.  174, 17  S.  Ct.  286,  41  U.  S.  (L.  ed.) 
259 ;  United  States  v.  Engard,  196  U.  676. 

S.  511,  26  S.  Ct.  322,  49  U.  S.  (L.  ed.)  13.  United  States  v.  Symonds,  120 

575.  U.  S.  46,  7  S.  Ct.  411,  30  U,  S.  (L.  ed.) 

10.  United  States  v.  Barnette,  165  557;  United  States  v.  Bishop,  120  U. 
U.  S.  174,  17  S.  Ct.  286,  41  U.  S.  S.  51,  7  S.  Ct.  413,  30  U.  S.  (L.  ed.) 
(L  ed  )  675.  558;  United  States  v.  Strong,  125  U. 

11.  United  Stafes  v.  Symonds,  120  S.  656,  8  S.  Ct.  1021,  31  U.  S.  (L.  ed.) 
U.  S.  46,  7  S.  Ct.  411,  30  U.  S.  (L.  ed.)  823. 

557;  United  States  v.  Bishop,  120  U.       14.  United  States  v.  Symonds,  120 

S.  51,  7  S.  Ct.  413,  30  U.  S.  (L.  ed.)  U.  S.  46,  7  S.  Ct.  411,  30  U.  S.  (L.  ed.) 

558;  United  States  v.  Barnette,  165  U.  557;  United  States  v.  Bishop,  120  U. 

S.  174, 17  S.  Ct.  286,  41  U.  S.  (L.  ed.)  S.  51,  7  8.  Ct.  413,  30  U.  S.  (L.  ed.) 

675  558;  United  States  v.  Strong,  125  U. 

12.  United  States  v.  Symonds,  120  S.  656,  8  S.  Ct.  1021,  31  U.  S.  (L.  ed.) 
U.  S.  46,  7  S.  Ct.  411,  30  U.  S.  (L.  ed.)  823;  United  States  v.  Engard,  196  U. 
557;  United  States  v.  Strong,  126  U.  S.  511,  25  S.  Ct.  322,  49  U.  S.  (L.  ed.) 
S.  656,  8  S.  Ct.  1021,  31  U.  S.  (L.  ed.)  675.  •  And  see  supra,  pax.  5. 
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such  shore  duty.**  It  has  been  held  that  th©  term  "vessels  employed 
by  authority  of  law"  is  restricted  to  vessels  owned  or  chartered  by  the 
government,  or  otherwise  engaged  in  the  service  of  the  United  States, 
and  that  a  naval  officer  is  not  entitled  to  sea  pay  while  occupied  in 
traveling  on  duty  partly  on  a  merchant  steamer  and  partly  on  land, 
and  in  reporting  to  the  Navy  Department,  since  this  is  not  sea  service 
within  the  meaning  of  the  statute.** 

26.  Extra  Compensation  for  Work  Outside  of  RegulaT  Duties* — 
The  pay  of  officers  is  regulated  with  reference  to  their  ordinary 
military  duties  and  they  are  not  entitled  to  any  extra  compensation 
for  work  done  which  fairly  comes  within  the  line  of  such  duties.*' 
But  where  they  are  detached  upon  other  duties,  the  authority  so 
detaching  them  has  the  power  to  contract  to  allow  such  detached 
officers  proper  compensation  for  any  extra  services  rendered  by  them.*^ 
It  is  equally  clear  that  an  equitable  allowance  should  be  made  in 
the  same  manner  for  extra  services  performed  by  an  officer  which 
does  not  come  within  the  line  of  his  official  duty,  and  which  has  been 
performed  under  the  sanction  of  the  government,  or  under  circum- 
stances of  peculiar  emergency.  In  such  a  case,  the  compensation 
should  be  graduated  by  the  amount  paid  for  like  services  under 
similar  circumstances.  Usage  may  safely  be  relied  on  in  such  cases, 
as  fixing  a  just  compensation.  But  however  valuable  the  extra  services 
of  an  officer  may  be,  unless  they  were  performed  at  the  request  of 
the  government,  or  were  indispensable  to  the  public  service,  he  can- 
not claim  a  compensation  for  them,  as  a  matter  of  right.** 

27,  Increased  Pay  on  Promotion. — Increased  pay  due  to  promotion 
generally  begins  as  of  the  date  of  the  promotion.^^  But  it  is  pro- 
vided by  statute  that  whenever  any  officer  of  the  navy  of  a  class 
subject  by  law  or  regulation  to  examination  before  promotion  to  a 
higher  grade  shall  have  been  absent  on  duty  at  the  time  when  he 
should  have  been  examined,  and  shall  have  been  found  qualified  at 
a  subsequent  examination,  the  increased  rate  of  pay  to  which  he 
may  be  entitled  shall  be  allowed  to  him  from  the  date  when  he  would 
have  received  it  had  he  been  found  qualified  at  the  time  his  exam- 
ination should  have  taken  place.  This  act  does  not,  however,  give 
an  officer  the  right  to  tlie  increased  pay  which  promotion  would  give 

• 

15.  United  States  v.  Engard,  196  U.    chanan,  8  How.  83,  12  U.  S.  (L.  ed.) 
S.  511,  25  S.  Ct.  322,  49  U.  S.  (L.  ed.)    997. 

575.  18.  Gratiot  v.  United  States,  15  Pet. 

16.  United  States  v.  Thomas,  195  U.    386,  10  U.  S.  (L.  ed.)  759,  4  How.  80, 
S.  418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.)    11  U.  S.  (L.  ed.)  884. 

259.  19.  United  States  v.  Ripley,  7  Pet 

17.  Minis  v.  United  States,  15  Pet.    18,  8  U.  S.  (L.  ed.)  593. 

423,  10  U.   S.   (L.  ed.)   791;  United       20.  United  States  v.  Moore,  95  U. 
States  V.  Eliason,  16  Pet.  291,  10  U.    S.  760,  24  U.  S.  (L.  ed.)  588, 
S.  (L.  ed.)  968:  United  States  v.  Bu- 
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as  soon  as  he  is  eligible  to  examination,  for  ail  officer  must  wait  his 
turn  for  promotion  and  he  is  not  entitled  to  be  examined  until  that 
time  has  arrived  or  is  near  at  hand.  In  no  event  therefore  can  he 
demand  that  the  increased  pay  of  his  new  grade  shall  begin  until  he 
has  a  right  to  be  examined  for  promotion.^  Equitably  an  officer  is 
entitled  to  the  pay  of  his  rank  aa  soon  as  he  enters  on  the  duties 
thereof  by  virtue  of  a  valid  commission.  Recognizing  this  view  it 
has  been  enacted  that  in  every  case  in  which  a  commissioned  officer 
actually  enters  on  his  duty  but  by  reason  of  some  cause  beyond. his 
control  and  through  no  fault  of  his  he  is  not  mustered  he  shall  be 
allowed  the  pay  and  emoluments  of  his  rank  from  the  day  on  which 
he  actually  witered  on  such  duty.'  By  express  statutory  provision 
in  time  of  war  every  officer  serving  with  troops  operating  against  an 
enemy  who  shall  exercise,  under  assignment  in  orders  issued  by 
competent  authority,  a  command  above  that  pertaining  to  his  grade 
shall  be  entitled  to  receive  the  pay  and  allowances  of  the  grade  appro- 
priate  to  the  command  so  exercised.  This  provision .  embodies  the 
rule  of  succession  by  seniority  prevailing  in  the  ordinary  course  of 
military  affairs,  while,  at  the  same  time,  it  recognizes  that  there  may 
be  exceptions,  in  respect  of  which  special  direction  will  be  required. 
The  limitation  implies  that  the  benefits  of  the  statute  apply  only 
to  oas€^  where  such  an  order  is  necessary  to  impose  the  burden  of 
the  higher  command  upon  the  officer.  Hence  where  a  senior  subal- 
tern, by  reason  of  the  absence  of  his  captain,  assumes  command  in 
the  place  of  the  captain  he  is  not  entitled  to  the  pay  of  a  captain; 
and  this  is  so  even  though  he  assumes  such  command  by  virtue  of 
a  written  order.'  • 

28.  Pay  of  Retired  Officers  Generally.— The  pay  of  retired  officers 
is  a  matter  entirely  within  the  control  of  Congress.*  In  the  navy 
the  pay  of  retired  officers  depends  upon  the  cause  for  the  retirement. 
Officers  retired  on  account  of  incapacity  resulting  ftom  the  service 
are  given  retired  pay,  and  the  amount  of  such  pay  has  been  fixed  at 
three  quarters  of  sea  pay.*  If  an  officer  is  retired  for  incapacity  not 
resulting  as  an  incident  of  the  service  he  may  be  retired  on  furlough 
pay,*  which  amounts  to  one  half  leave  of  absence  pay  of  an  officer 

1.  Hunt  V.  United  States,  116  U.  S.  6.  Brown  v.  United  States,  113  U. 
394,  6  S.  Ct.  406,  29  U.  S.  (L.  ed.)  S.  668,  5  8.  Ot.  648,  28  U.  S.  (L.  ed.) 
674.  1079;  Potts  v.  United  States,  126  U. 

2.  United  States  v.  Henry,  17  Wall.  S.  173,  8  S.  Ct.  830,  31  U.  S.  (L.  ed.) 
406,  21  U.  S.  (L.  ed.)  673.  661;  United  States  v.  Burchard,  125 

3.  United  States  v.  Mitchell,  205  U.  U.  S.  176,  -8  S.  Ct.  882,  31  U.  S.  (L. 
S.  161,  27  8.  Ct.  463,  51  U.  S.  (L.  ftd.)  ed.)  662. 

752.  6.  Brown  v.  United  States,  113  U. 

4.  Wood  v.  United  States,  107  U.  S.  S.  568,  5  S.  Ct.  648,  28  U.  S.  (L.  ed.) 
414,  2  S.  Ct.  551,  27  U.  S,  (L.  ed.)  1079;  Potts  v.  United  States,  125  U. 
542.  S.  173>  8  S.  Ct.  830,  31  U.  S.  ih.  ed.) 
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on  the  active  list,'  or  he  may  be  wholly  retired  from  the  service  with 
one  year's  pay.®  For  the  purpose  of  computing  the  retired  pay  of 
a  navy  officer  the  active  service  pay  of  the  grade  held  by  such  officer 
at  the  time  of  his  retirement  is  to  be  taken  as  the  basis^  and  therefore, 
where  an  officer  is  retired  in  the  first  five  years  of  sendee  from  a 
rank  having  longevity  pay,  but  is  continued  in  active  service  until 
he  has  passed  in  to  his  second  period  of  service,  his  retired  pay  must 
be  computed  on  the  base  pay  of  the  grade  held  by  him  at  the  date 
of  retii'ement.*  A  retired  army  officer  who  has  been  appointed  to 
and  has  accepted  a  diplomatic  post  is  not  entitled  to  his  pay  as  an 
army  officer  during  the  period  of  time  when  he  is  absent  from  the 
country  in  the  discharge  of  continuous  official  duties  inconsistent 
with  subjection  to  the  rules  and  articles  of  war  and  the  other  incidents 
of  military  service,  although  the  acceptance  of  the  diplomatic  post 
is  not  held  to  amount  to  a  resignation  by  him.**  As  Congress^  has 
full  power  over  the  compensation  of  officers,  the  reappointment  of  a 
naval  officer,  under  an  act  authorizing  him  to  be  reappointed  to  the 
same  grade  and  rank  held  by  him  as  of  a  certain  date,  and  authorizing 
his  retirement  as  of  a  later  date,  but  providing  that  ho  shall  receive 
no  pay  or  emoluments  except  from  the  date  of  such  retirement,  pre- 
cludes any  claim  by  him  to  leave  or  waiting  orders  pay,  or  pay  as  a 
retired  officer,  for  any  time  preceding  the  date  of  his  reappointment, 
or  the  substitution  for  the  actual  date  thereof  of  the  date  to  which 
the  appointment  related.**  The  assimilative  provisions  of  the  navy 
personnel  act  equalizing  the  pay  and  allowances  of  officers  of  the 
line  of  the  navy  and  those  of  officers  of  corresponding  rank  in  the 
army  did  not  affect  or  change  the  pay  of  retired  officers  in  the  navy, 
but  retained  and  added  to  the  standards  of  retirement  fixed  for  naval 
officers,  which  differ  from  those  fixed  for  army  officers.** 

29.  Transfer  of  Retired  Officer  from  Furlough  to  Retired  Pay  List; 
Change  of  Rank  of  Retired  Officers. — A  navy  officer  retired  on  fur- 
lough pay  may  be  transferred  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  to  the  retired  pay  list,*     But  this  does  not 

661 ;  United  States  v.  Burchard,  125  U,  9.  Roget  v.  United  States,  148  U. 

S.  176,  8  S.  a.  832,  31  U.  S.  (L.  ed.)*  S.  167, 13  S.  Ct.  555,  37  U.  S.  (L.  ed.) 

662.  408. 

7.  Brown  v.  United  States,  113  U.  10.  Badeau  v.  United  States,  130  U. 
S.  568,  5  Sw  Ct.  648,  28  U.  S.  (L.  ed.)  S.  439,  9  S.  Ct.  579,  32  U.  S.  (L.  ed.) 
1079;  Potts  v.  United  States,  125  U.  997, 

S.  173,  8  S.  Ct.  830,  31  U.  S.  (L.  ed.)  11.  Quackenbush  v.  United   States, 

661;  United  States  v.  Burchard,  125  U.  177  U.  S.  20,  20  S.  Ct.  530,  44  U.  S. 

S.  176,  8  S.  Ct.  832,  31  U.  S.  (L.  ed.)  (L.  ed.)  654. 

662.  12.  Hannum  v.  United  States,  226 

8.  Potts  V.  United  States,  126  U.  U.  S.  436,  33  S.  Ct.  172,  57  U.  S. 
S.  173,  8  S.  Ct.  830,  31  U.  S.  (L.  ed.)  (L.  ed.)  287. 

661 ;  United  States  v.  Burchard,  125  U.  1.  Brown  v.  United  States,  113  U. 
S.  176,  8  S.  Ct.  832,  31. U.  S.  (L.  ed.)  S.  568,  5  S.  Ct.  648,  28  U.  S.  (L.  ed.) 
662.  1079;  Potts  v.  United  States,  125  U. 
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change  his  status  as  a  retired  officer ;  he  still  remains  an  officer  re- 
tired for  incapacity  which  did  not  originate  in  the  line  of  duty,*  and 
his  pay  is  then  increased  to  half  pay  but  not  to  three  quarters  sea 
pay  allowed  to  officers  retired  for  incapacity  originating  in  the  line 
of  duty.*  There  is  no  prohibition  against  antedating  such  a  transfer. 
The  statute  simply  says  that  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  may  make  it;  and  he  may  with  like 
advice  and  consent  determine  whether  it  shall  operate  only  in  the 
future,  or  relate  back  to  a  time  when  in  hisjudgment  it  ought  to  have 
been  granted,  and  the  retired  officer  given  the  increased  pay  from 
that  date.*  The  rank  as  well  as  the  pay  of  retired  officers  is  a  matter 
entirely  within  the  control  of  Congress  and  it  has  the  right  to  change 
such  rank  and  pay  either  by  increasing  or  diminishing  them.  Thus 
where  the  test  of  rank  and  pay  of  an  officer  when  retired  was  the 
rank  of  the  command  which  he  held  when  he  received  the  wounds 
authorizing  his  retirement,  Congress  may  change  the  test  and  thereby 
the  pay  to  the  actual  rank  which  he  held  at  that  time.*  Under  a 
statute  providing  that  certain  officers  in  the  navy  may  be  retired 
with  the  rank  of  the  next  higher  grade,  a  captain  in  the  navy  who 
is  retired  with  the  rank  of  rear  admiral  is  entitled  to  the  rank  and 
retired  pay  of  the  lower  grade  of  rear  admirals  and  not  that  of  the 
higher  grade  of  that  rank.* 

Allowances 

30.  Commutation     of     Subsistence;     Travel     Pay;     Rations.— 

Quarters  are  expected  to  be  furnished  by  the  government  to  its 
officers  at  stations;  when  it  cannot  thus  furnish  them,  it  allows 
them  to  be  obtained  otherwise,  and  pays  a  money  compensation  there-, 
for,  called  commutation.  This  is  upon  the  assumption,  first,  that 
the  officers  are  actually  engaged  in  the  public  service;  and,  second, 
that  such  quarters  are  necessary  to  the  discharge  of  their  duty.  It 
is  upon  the  latter  idea  that  commutation  for  fuel  and  quarters  is  not 
allowed  to  officers  when  in  the  field.     The  duty  there  is  not  only 

■ 

S.  173,  8  S.  Ct.  830,  31  U.  S.  (L.  ed.)  U.   S.   176,  8   S.   Ct.  832,  31  TJ.    S. 

661;  United  States  v.  Burchard,  125  (L.  ed.)    662. 

U.  S.  176,  8  S.  Ct.  832,  31  U.  S.  (L.       4.  United  States  v.  Burchard,  125  U. 

ed.)  662.  S.  176,  8  S.  Ct.  832,  31  U.  S.  (L.  ed.) 

2.  Potts  v.  United  States,  126  U.  S.  662. 

173,  8  S.  Ct.  830,  31  U.  S.  (L.  ed.)  S.  Wood  v.  United  States,  107  U.  S. 

661;  United  States  v.  Burchard,  125  U.  414,  2  S.  Ct.  551,  27  U.  S.  (L.  ed.) 

S.  176,  8  S.  Ct.  832,  31  U.  S.  (L.  ed.)  542.    And  see  supra,  par.  12. 

662 ;  Morse  v.  United  States,  229  U.  S.  6.  Gibson  v.  United  States,  194  U. 

208,  33  S.  Ct.  624,  57  U.  S.  (L.  ed.)  S.  182,  24  S.  Ct.  613,  48  U,  S.  (L.  ed.) 

1152  926 ;  Lowe  v.  United  States,  194  U.  S. 

3.  Potts  V.  United  States,  125  U.  S.  193,  24  S.  Ct.  617,  48  U.  S.  (L.  ed.)  . 
173,  8  S.  Ct.  830,  31  U.  S.  (L.  ed.)  931. 

661;  United  States  v.  Burchard,  125 
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public,  but  of  the  most  necessary  chairacter ;  still;  apartments,  kitchen 
and  offices  are  not  there  necessary  and  cannot  be  commuted  for.  So 
where  an  officer  is  at  home  awaiting  orders  he  is  not  at  a  station,  in 
the  sense  that  he  is  entitled  to  public  quarters,  or  to  a  compensation 
in  the  form  of  commutation  for  rooms  and  apartments  or  fuel,  ob- 
tained or  supposed  to  be  obtained  in  lieu  of  those  expected  to  be 
furnished  by  the  government.'  Where  by  general  orders  officers 
are  allowed  a  certain  per  centum  of  their  pay  in  lieu  of  quarters", 
etc.,  such  allowance  must  be  computed  on  the  amount  statedly  received 
by  the  officer  as  statutory  pay  at  the  time  such  general  order  was  in 
force,  and  is  not  to  be  increased  by  the  additional  compensation 
allowed  as  longevity  pay.®  By  virtue  of  express  statutory  provision 
the  government  furnishes  travel  pay  and  commutation  of  subsistence 
from  the  place  of  discharge  of  an  officer  to  the  place  of  his 'enrolment, 
except  when  he  is  discharged  from  the  service  by  way  of  punishment, 
but  the  practice  has  been  to  deny  these  allowances  when  tlie  officer 
is  discharged  at  his  own  request,  for  his  own  pleasure  or  convenience, 
and  such  practice  has  been  upheld  by  the  courts.*  Prior  to  the  navy 
personnel  act  officers  of  the  navy  were  allowed  a  ration  in  kind  or 
commuted  at  a  fixed  rate,*^  but  the  allowance  to  naval  officers  for  sea 
rations  was  abrogated  by  the  provision  in  the  navy  personnel  act  that 
officers  of  the  navy  shall  receive  the  same  pay  and  allowances,  except 
forage,  as  are  or  may  be  provided  by  or  in  pursuance  of  law  for  the 
officers -of  corresponding  rank  in  the  army.**  By  an  early  act  the 
President  was  given  discretionary  power  to  allow  such  additional 
number  of  rations  to  officers  commanding  at  separate  posts  as  he 
might  think  just.** 

31.  Servants'  Pay;  Commutation  of  Forage. — ^It  was  for  many 
years  the  practice  in  the  army  to  detail  enlisted  men  as  personal  serv- 
ants of  officers ;  and  that  practice  had  the  sanction  of  law.  The  practice 
was  finally  prohibited  and  it  was  provided  that  all  officers  should 
be  allowed  for  each  private  sen^ant  which  he  was  authorized  to  keep 
the  pay,  rations,  and  clothing  of  a  private  soldier,  or  money  in  lieu 
thereof.  In  construing  this  provision  the  government  increased  the 
allowance  of  officers  for  servants  as  the  pay  of  the  privates  and  the 
army  ration  were  increased,  but  this  construction  was  changed  by  the 
act  of  1862,  which  expressly  stated  that  the  act  of  1861,  providing  for 

7.  Mileage,  etc.,  Cases,  94  U.  S,  219,  S.  593, 16  S.  Ct  386,  40  U.  S.  (L.  ed.) 
24  U.  S.  (L.  ed.)  116.  549. 

8.  United  States  v.  Allen,  123  U.  S.  11.  Gibson  v.  United  States,  194  U. 
345,  8  S.  Ct.  163,  31  U.  S.  (L.  ed.)  S.  182,  24  S.  Ct.  613,  48  U.  S.  (L.  ed.) 
147.  926 :  Lowe  v.  United  States,  194  U.  S. 

9.  United  States  v.  Sweet,  189  U.  S.  193,  24  S.  Ct.  617,  48  U.  S.  (L.  ed.) 
471,  23  S.  Ct.  638,  47  U.  S.  (L.  ed.)  931. 

907.  12.  Parker  v.  United  States,  1  Pet. 

10.  United  States  v.  Fuller,  160  U.    293,  7  U.  S.  (L.  ed.)  50. 
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an  increase  in  pay  of  privates,  should  not  be  so  construed  as  to 
increase  the  emoluments  of  commissioned  officers.  While  subsequent 
.  acts  were  silent  on  this  point  it  waa  held  that  an  increase  in  the  pay 
of  privates  would  not  thereby  augment  the  emoluments  of  officers. 
Congress  finally,  however,  enacted  that  the  measure  of  allowance  for 
pay  for  an  officer's  servant  should  be  the  pay  of  a  private  soldier,  as 
fixed  by  law  at  the  time,  thereby  reverting  to  the  original  construc- 
tion, but  limiting  the  allowance  to  the  pay,  and  eliminating  an 
allowance  for  clothing  and  subsistence.^'  Under  a  private  relief  act 
dire^ng  the  proper  accounting  officers  to  settle  and  adjust  all  back 
pay  and  emoluments  which  would  have  been  due  and  payable  to  an 
officer  from  the  date  of  his  resignation  to  the  date  of  his  reinstatement, 
allowances  for  forage  and  servante'  pay  should  be  made,  since  these 
are  allowances  to  which  the  officer  would  have  been  entitled  had  he 
remained  in  the  service.** 

32.  Mileage.— The  history  of  the  legislation  of  Congress  on  the 
subject  of  mileage  to  officers  of  the  navy  shows  that  at  first  mileage 
was  giyen  to  such  officers  while  traveling  under  orders.  Later  by  a 
general  act  relating  to  persons  holding  employment  or  appointment 
under  the  United  States,  mileage  was  abolished  and  only  actual  travel- 
ing expenses  were  allowed;  but  shortly  thereafter  Congress  repealed 
so  much  of  the  act  as  applied  to  navy  officers  and  allowed  them  mileage 
in  lieu  of  their  actual  expenses.**  The  government  in  construing 
the  acts  allowing  mileage  to  navy  officers  at  first  limited  their  applica- 
tion to  travel  within  the  United  States,  and  allowed  traveling  expenses 
only  where  an  officer  was  traveling  to,  from,  or  in  a  foreign  country, 
but  when  the  question  was  presented  to  the  courts  it  was  held  that 
the  acts  were  so  clear  and  explicit  as  not  to  be  open  to  construction 
and  that,  notwithstanding  the  long  practice  of  the  government  to 
the  contrary,  an  officer  was  entitled  to  mileage  while  traveling  to, 
from,  or  in  a  foreign  country.**  Where  during  the  time  an  officer 
was  traveling  an  act  allowing  mileage  was  approved  he  was  held  to 
be  entitled  to  mileage  from  the  date  of  the  approval  of  the  act,  as  it 
became  effective  on  that  date.*'  Under  the  statute  now  in  force 
mileage,  based  on  the  shortest  traveled  route,  is  allowed  to  officers 
in  the  navy  for  traveling  expenses  when  under  orders,  except  that 
officers  of  the  navy  traveling  abroad  under  orders  shall  receive  in  lieu 
of  mileage  only  their  actual  traveling  expenses.  Why  officers  are 
allowed  mileage  in  the  one  case  and  not  in  the  other  is  not  quite 

13.  United  Stat^  v.  Gilmore,  8  Wall.       16.  United  States  v.  Temple,  105  U. 
330,  19  U.  S.   (L.  ed.)  396.  S.  97,  26  U.  S.  (L.  ed.)  967;  United 

14.  McLean  v.  United  States,  226  U.  SUtes  v.  Graham,  110  U.  S.  219,  3 
S.  374,  33  S.  Ct.  122,  57  U.  S.  (L.  ed-)  S.  Ct.  582,  28  U.  S.  (L.  ed.)  126. 

260  17.  United  States  v.  McDonald,  128 

15.  United  States  v.  Temnle,  105  U.    U.  S.  471,  9  S.  Ct.  117,  32  U.  S.  (L. 
S.  97,  26  U.  S.  (L.  ed.)  967.  ed.)  506. 
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clear,  but  it  is  probably  due  to  the  fact  that  traveling  at  home  is  for 
such  short  distances,  and  the  disbursements  therefor  are  generally 
for  such  petty  amounts,  that  to  save  the  necessity  of  the  offieer  keep- 
ing a  minute  account  of  each  outlay  and  the  acccHinting  officers  pass- 
ing on  the  reasonableness  of  every  small  item,  it  was  thought  better 
to  allow  an  officer  a  fixed  mileage  by  the  shortest  traveled  route,  leav- 
ing liim  at  liberty,  under  certain  circumstances,  and  where  his  orders 
are  not  to  proceed  by  a  particular  route,  to  choose  his  own.  The 
question  whether  travel  is  abroad  or  within  the  United  States  should 
be  determined  by  the  termini  of  the  journey  rather  than  by  the  route 
actually  taken.  An  officer  is  to  be  understood  as  traveling  abroad 
when  he  goes  to  a  foreign  port  or  place  under  orders  to  proceed  to 
that  place,  or  from  one  foreign  port  to  another,  or  from  a  foreign 
port  to  a  home  port.  But  where  he  is  ordered  to  proceed  from  one 
place  in  the  United  States  to  another,  and  the  government  for  its 
own  purpose  requires  him  to  proceed  by  sea  rather  than  by  land,  he 
ought  not  thereby  to  be  disentitled  to  his  mileage  by  the  nearest 
traveled  route.*^  The  statute  allowing  mileage  to  officers  of  the  navy 
has  been  held  not  to  apply  to  a  paymaster's  clerk,  he  not  being 
classed  as  an  officer  within  the  meaning  of  that  act.**  The  govern- 
ment allows  mileage  to  army  officers  traveling  "not  less  than  ten  miles 
without  troops,  escort,  or  military  stores,  and  under  special  orders 
in  a  case  from  a  superior,  or  a  summons  to  attend  a  military  court.'' 
But  where  officers  are  permitted  to  exchange  stations,  or  are  trans- 
ferred at  their  own  request  from  one  station  to  another,  they  will  not 
be  allowed  mileage  but  must  stand  the  expense  of  transportation 
themselves.  This  rule  applies  where  a  single  officer  is  transferred  at 
his  own  request  from  one  station  or  one  regiment  to  another,  but  it 
does  not  apply  where  an  officer  is  ordered  home  to  await  orders  at 
his  own  request,  for  in  such  a  case  there  is  no  exchange  of  stations.*** 
33.  Allowance  for  Medical  Aid. — It  is  the  peculiar  province  and 
duty  of  the  Navy  Department  to  provide  medical  stores  and  attendance 
for  the  officers  and  seamen  attached  to  that  service.  It  may  truly 
be  said,  also,  to  enter  into  the  contract  of  the  government  with  persons 
so  employed  by  them.  For  this  purpose,  a  bureau  of  medicine  is 
attached  to  this  department,  and  numerous  medical  officers  appointed. 
The  law,  moreover,  exacts  from  every  officer  and  seaman  a  monthly 
contribution  from  their  wages,  to  make  provision  for  the  sick  and 
disabled.  These  contributions  are  applied,  under  the  supervision  of 
the  President,  to  the  erection  and  maintenance  of  maxine  hospitals, 

18.  United  States  v.  Hutchins,  151  463 ;  Johnson  v.  Savre,  158  U.  S.  109, 
U.  S.  542,  14  S,  Ct.  421,  38  U.  S.  15  S.  Ct.  773,  39  U.  S.  (L.  ed.)  914. 
(L.  ed.)  264.  20.  Mileage,   etc.,   Cases,   94  U.  S. 

19.  United  States  v.  Morant,  124  U.  219,  24  U.  S.  (L.  ed.)  116. 
S.  303,  8  S.  Ct.  505,  31  U.  S.  (L.  ed.) 
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and  similar  institutions  for  the  benefit  of  seamen.  Ti\e  exigencies 
of  the  service,  however,  often  require  the  employment  of  soldiers  and 
sailors  at  a  distance  from  public  hospitals,  where  the  attendance  of 
the  medical  officers  cannot  be  obtained;  and  consequently,  in  ful- 
filment of  the  humane  policy  of  the  government,  it  frequently  be- 
comes necessary  to  employ,  temporarily,  physicians  not  regularly 
commissioned.  For  in  this  way  alone  can  the  department  perform 
the  duty  assumed  by  the  government,  of  providing  the  necessary 
medical  attendance  few  those  who  become  sick  or  disabled  in  its 
service.  The  executive  department  of  the  government,  to  which  is 
intrusted  the  control  of  the  subject  matter,  must  necessarily  determine 
all  questions  appertaining  to  the  employment  and  payment  of  such 
temporary  agents,  and  the  exigency  which  demands  their  employ- 
ment, And  where  the  Secretary  of  the  Navy  transmits  money  to  an 
officer  in  a  foreign  country  to  be  used  by  him  to  pay  for  medical 
attendance  on  himself  the  sum  thus  transmitted  and  used  cannot  be 
charged  against  such  officer.^ 

Officers'  Bonds 

34.  In  General. — A  bond  given  by  an  officer  under  an  order  of 
the  War  or  Navy  Department  is  valid  and  binding  although  it  is  not 
one  prescribed  by  any  statute.  The  right  of  the  government  to  take 
a  bond  not  previously  required  by  statute  is  an  incident  to  the  general 
right  of  sovereignty ;  and  the  United  States  being  a  body  politic,  may, 
within  the  sphere  of  the  constitutional  powers  confided  to  it,  and 
through  the  instrumentality  of  the  proper  department  to  which  those 
powers  are  confided,  enter  into  contracts  not  prohibited  by  law,  and 
appropriate  to  the  just  exercise  of  those  powers.*  If  the  government 
has  the  right  to  demand  a  bond  from  an  officer  the  legality  of  the 
bond  is  not  affected  by  the  fact  that  the  officer  is  compelled  to  give 
it  under  pain  of  losing  the  position  held  by  him  if  he  fails  to  comply 
with  the  demand.  Such  a  demand  does  not  amount  to  the  illegal 
exaction  or  extortion  of  the  bond.*  But  it  has  been  held  that  a  bond 
containing  conditions  not  authorized  by  law  which  is  demanded  from 
an  officer  as  a  condition  of  his  holding  office  is  an  illegal  bond,  for 
no  officer  of  the  government  has  a  right  by  color  of  his  office  to  require 
from  any  subordinate  officer  as  a  condition  of  holding  office  that  he 

1.  United  States  v.  Joneft,  18  How.  166  U.  S.  571,  17  S.  Ct.  68^  41  U.  S. 
92,  15  U.  S.  (L.  ed.)  274.  (L.  ed.)   1119. 

2.  United  States  v.  Tingey,  5  Pet.  8.  United  States  v.  Bradley,  10  Pet. 
116,  8  U.  S.  (L.  ed.)  66;  United  343,  9  U.  S.  (U  ed.)  448;  Moses  v. 
States  V.  Bradley,  10  Pet.  343,  9  U.  8.  United  States,  166  U.  S.  571,  17  S. 
(L.  ed.)  448;  Moses  v.  United  States,  Ct.  682,  41  U.  S.  (L.  ed.)  1119. 

1043 


36,  36  MIUTABY  1»  R.  C.  h. 

should  execute  a  bond  with  a  condition  diff«*Qnt  from  that  prescribed 
by  law.* 

35.  Breacli  of  Bond;  Liability  of  Sureties. — The  rules  of  law  appli- 
cable to  bonds  of  government  officers  and  the  determination  of  the 
breach  and  the  liabilities  arising  thereunder  are  generally  not  dif- 
ferent from  the  rules  applicable  to  other  bonds  of  a  similar  nature.* 
Thus  a  breach  of  an  officer's  bond  into  whose  hands  money  is  placed 
for  disbursement  does  not  arise  until  he  or  his  sureties  are  required 
to  refund  moneys  in  his  hands.*  A  surety  on  an  officer's  bond  is  not 
discharged  by  the  failure  of  the  proper  superior  officer  to  recall  the 
delinquent  pursuant  to  a  statute  making  it  his  duty  to  do  so.  Such 
provision  for  recalling  the  delinquent  being  for  the  security  of  the 
government  and  forming  no  part  of  the  contract  with  the  surety, 
the  surety  will  be  liable  for  funds  placed  in  the  hands  of  the  officer 
after  his  delinquency  is  known.'  A  surety  on  an  officer's  bond  is 
liable  to  the  extent  of  all  moneys  which  the  principal  fails  to  account 
for,  and  the  mere  fact  that  in  disbursing  some  of  the  moneys  he  acts 
in  the  capacity  of  another  officer  does  not  relieve  from  that  liability, 
especially  where  the  default  consists  not  in  improper  disbursements 
but  in  a  failure  to  account  for  moneys  turned  over  to  him  and  not 
disbursed  at  all.® 

III.  Enlisted  Men 

36,  In  General. — ^Enlistment  is  the  contract  of  service  that  a  sol- 
dier, as  distinguished  from  an  officer,  enters  into  with  the  state  or 
the  United  States.*  Enlistment  in  the  army  or  navy  is  regulated 
entirely  by  statutory  enactments  or  the  rules  and  regulations  of  the 
War  and  Navy  Departments,  which  have  the  force  and  effect  of  law. 
While  there  are  certain  preliminary  requirements,  such  as  reading 
the  articles  of  war  to  the  enlisted  man,  and  physical  examination,  the 
pivotal  fact  which  changes  the  status  from  that  of  civilian  to  that 
of  soldier  is  the  taking  of  the  oath  of  allegiance.*^  Although  the 
oath  of  allegiance  is  essential  the  fact  of  enlistment  may  be  inferred 
where  it  appears  that  the  soldier  has  acted  as  such  and  received  pay 
as  a  soldier.  Hence  it  may  fairly  be  said  that  either  receipt  of  pay 
or  enlistment  determines  the  status  of  a  soldier;  and  the  reading  of 
the  articles  of  war,  many  of  which  do  not  concern  the  duty  of  a 

4.  United  States  v,  Tingey,  5  Pet.    788,  18  U.  S.  (L.  ed.)  740, 

115,  8  U.  S.  (L.  ed.)  66.  9.  Acker  v.   Bell,   62   Fla.   108,  57 

5.  See  Bonds,  vol.  4,  pp.  45,  53  et  So.   356,  Ann.   Cas.  1913C  1269,  39 
seq. ;  Public  Opficers.  L.R.A.(N.S.)  454. 

6.  United  States  v.  Curtis,  100  U.  10.  In  re  Grimley,  137  U.  8. 147, 11 
S.  119,  25  U.  S.  (L.  ed.)  571.  S.   Ct   54,   34   U.   S.    (L.   ed.)    636; 

7.  United    States   v.    Vanzandt,    11  State  v.  Long,  136  La.  1,  66  So.  377, 
Wheat.  184,  6  U.  S.  (L.  ed.)  448.  L.R.A.1915E  235. 

8.  Strong  v.  United  States,  6  Wall. 
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soldier,  is  not  essential  to  his  enlistment.  In  the  case  of  a  minor 
the  requirements  are  somewhat  diflerent.  Before  a  minor  shall  be 
enlisted  he  must  present  the  writt^i  consent  of  his  parent  or  guardian  ^ 
and  if  he  is  physically  acceptable,  certain  sections  of  the  articles  of 
war  must  be  read  to  him,  and  then,  before  the  oath  is  administered, 
he  must  be  allowed  time  to  consider  the  subject  until  his  mind 
appears  to  be  fully  made  up.  A  distinction  is  to  be  drawn  between 
an  agreement  to  enlist,  which  if  broken  merely  gives  a  right  of  action 
for  damages,  and  an  actual  enlistment,  which  changes  the  status  of 
the  person,  transfers  him  from  civil  to  military  life  and  renders  him 
amenable  to  military  jurisdiction.^*  The  enlistment  of  a  person  in 
the  army  or  navy  does  not  affect  or  change  his  domiciL** 

37.  Enlistment  as  Contract. — ^Enlistment  is  a  contract;  but  it  is 
one  of  those  contracts  which  change  the  ststtus  of  the  individual.*' 
By  enlistment  the  citizen  becomes  a  soldier.  His  relations  to  the 
state  and  the  public  are  changed.  He  acquires  a  new  status,  with 
correlative  rights  and  duties;  and  although  he  may  violate  his  con- 
tract obligations,  his  status  as  a  soldier  is  unchanged*^  Enlistment 
in  the  organized  state  militia  in  times  of  peace  is  probably  nothing 
more  than  an  ordinary  contract  and  does  not  effect  a  change  of  status 
thereby  making  the  enlisted  man  subject  to  such  laws  as  may  there- 
after be  enacted  governing  the  militia.*^  This  distinction  has  long 
been  recognized.  However,  a  state  may  by  the  contract  of  enlist- 
ment reserve  to  itself  the  right  to  increase  the  duties  of  field  service 
of  the  militiamen,  and,  if  the  contract  so  provides,  the  enlisted  man 
will  be  bound  by  it.**  While  an  enlistment  in  the  organized  state 
militia  is  a  contract,  it  is  of  course  entered  into  in  view  of  existing 
laws  which  must  necessarily  be  considered  as  a  part  thereof,  and 
therefore  if  the  law  so  provides  the  enlistm^it  may  be  terminated  at 
the  will  of  the  state.*' 

38.  Qualifications. — The  government  has  prescribed  certain  quali- 
fications that  a  person  must  possess  to  become  a  soldier.  In  general 
those  qualifications  relate  to  the  age,  size,  physical  condition,  and 
political  status  of  the  individual ;  an4  if  a  jecruiting  officer  transcends 
or  neglects  his  instructions  in  regard  to  the  qualifications  of  enlisted 
men,  the  government  is  not  bound  to  repudiate  the  transaction,  but 

11.  In  re  Qrimley,  137  U.  S.  147,   (Va.)  616,  40  Am.  Dec.  710. 

11  6.  Ct.  54,  34  U.  S.  (L.  ed.)  636.  14.  In  re  Grimley,  137  U.  S.  147,  U 

12.  See  DoMiciL,  vol.  9,  p.  551.  K  Ct.  54,  34  U.  S,  (L.  ed*)  036. 

13.  In  re  Grimley,  1S7  U.  S.  147, 11  16.  State  v.  Long,  136  La.  1,  66 
S.  Ct.  54,  34  U.  S.  (L.  ed.)  636;  In  So.  377,  L.R.A.1915E  235  and  note, 
re  Morrissey,  137  U.  S.   157,  11   S:  16.  Note:  L.R.A.1915E  235. 

Ct.  57,  34  U.  S.  (L.  ed.)  644;  Acker       17.  Lewis  v.  Lewelling,  53  Kan.  201, 
V.  Bell,  62  Fla.  108^  bT  So.  356,  Ann.  36  Paci  351,  23  L.R.A.  510.    See  Infra, 
Cas.  1913C  1269,  99  L.R.A.(N.S.)  454;   par.  52. 
United  States  v.  Cottingham,  1  Rob. 
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it  may  sanction  and  confirm  it  without  the  concurrence  of  the  soldier.*® 
But  the  enlisted  man  cannot  renounce  his  relations  and  destroy  his 
status  on  the  plea  that,  if  he  had  disclosed  truthfully  the  facts,  the 
government  would  not  have  permitted  him  to  enlist.  Of  course  these 
considerations  may  not  apply  where  there  is  insanity,  idiocy,  infancy 
or  any  other  disability  which,  in  its  nature,  disables  a  party  from 
changing  his  status  or  entering  into  new  relations.  But  where  a 
person  is  sui  juris,  without  any  disability  to  enter  into  the  new  rela- 
tions, the  rule  generally  applies  as  stated.**  From  this  it  naturally 
follows  that  one  who  has  voluntarily  enlisted  has  no  right  to  claim 
exemption  from  his  own  voluntary  engagement,  and  to  be  discharged 
from  service  on  account  of  his  aliensige,*®  or  because  he  was  above 
the  prescribed  age.* 

39.  Enlistment  of  Minor  Generally. — ^It  is  a  fundamental  prin- 
ciple of  national  law,  essential  to  national  life,  that  every  citizen, 
whether  of  age  to  make  contracts  generally  or  not,  is  under  obligation 
to  serve  and  defend  the  constituted  authorities  of  the  state  and  nation, 
and  for  that  purpose  to  bear  arms,  when  of  sufficient  age  and  capacity 
to  do  so,  and  when  such  ser\nce  is  lawfully  required  of  him.  The 
power  to  enforce  that  obligation,  so  far  as  the  necessities  of  the  state 
may  require,  is  an  incident  to  state  sovereignty,  and  the  subject  of 
state  constitutional  and  statutory  regulation.  Enlistment  is  but  an- 
other and  less  objectionable  method  of  securing  the  military  service 
required  by  the  state  and  due  from  the  citizen ;  and  the  same  essential 
principles  of  public  policy  and  necessity  which  impose  the  obligation 
to  serve,  and  confer  the  power  to  enforce  that  obligation,  require  that 
the  minor  who  is  subject  to  military  draft  should  be  at  liberty  to 
enlist  when  called  upon  in  that  form  to  render  the  military  service 
which  the  state  requires.*  What  a  minor  can  be  compelled  to  do  he 
may  contract  to  do,  or  do  voluntarily ;  and  if  he  is  lawfully  subject  to 
military  duty,  and  is  lawfully  called  upon  to  enlist,  his  contract  of 
enlistment  is  as  valid  and  binding  as  that  of  an  adult.*  But  while 
the  government  has  the  power  to  enlist  a  minor  in  the  army  or  navy 
without  the  consent  of  his  parent  or  guardian,*  the  restriction  is 
frequently  imposed  that  a  minor  shall  not  be  enlisted  without  the 

18.  United  States  v.  Cottingham,  1  So.  356,  Ann.  Cas.  1913C  1269  and 
Rob.    (Va.)    616,   40   Am.   Dec.   710    note,  39  L.R,A.(N.S.)  454. 

and  note.  Notes :  18  A.  S.  R.  640 ;  16  Ann. 

19.  In  re  Grimley,  137  U.  S.  147,    Cas.  130. 

11  S.  Ct.  54,  34  U.  S.  (L.  ed.)  636.  3.  Note:  18  A.  S.  R.  640. 

20.  United  States  v.  Cottingham,  1  4.  Acker  v.  Bell,  62  Pla.  108,  57 
Rob.  (Va.)  615,  40  Am.  Dec  710  and  So.  356,  Ann.  Cas.  1913C  1269,  39 
note.  L.R.A.(N.S.)    454;   Com.   v.   Murray, 

1.  In  re  Grimley,  137  U.  S.  147,  11  4  Bin.  (Pa.)  487,  5  Am.  Dec.  412.. 

S.  Ct.  54,  34  U.  S.  (L.  ed.)  636.  Notes:  18  A,  S.  R.  640;  39  L.RJl. 

2.  Acker  v.  Bell,  62  Fla.   108,  57    (N.S.)  454;  16  Ann.  Cas.  130. 
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written  conaeBt  of  his  parent  or  guardian,  if  he  haa  one.*  Congress 
has,  however,  sometimes  changed  the  law  in  reference  to  requiring  the 
consent  of  the  parents  or  guardians,  leaving  that  provision  or  reser- 
vation out  of  the  statute  when  the  eidgencies  of  war  arose,  and  restor- 
ing it  upon  the  return  of  peace.*  The  qualifications  for  enlistment 
in  the  organized  militia  of  the  several  states  are  controlled  by  the 
constitution  or  statutes  thereof  and  not  by  the  statutes  of  the  United 
States  prescribing  qualifications  for  enlistment  in  the  regular  or 
volunteer  army.  Therefore  where  the  state  law  merely  prescribes  that 
the  militia  shall  consist  of  all  able  bodied  male  citizens  between  cer- 
tain ages,  the  enlistment  of  a  minor  over  the  minimum  age  for 
sendee  in  the  state  militia  is  valid  although  without  the  consent  of 
his  parents.'  The  statutes  of  the  United  States  providing  that  the 
organization,  armament  and  discipline  of  the  organized  militia  in 
the  several  states  shall  be  the  same  as  that  which  is  prescribed  for 
the  regular  ariny  of  the  United  States  do  not  apply  to  the  qualification 
of  a  militiaman,  for  organization  relates  to  the  distribution  of  the 
personnel  of  the  army  or  militia,  both  commissioned  and  enlisted, 
into  units  and  not  to  the  personal  qualifications  of  the  members 
thereof.* 

40.  Right  of  Minor  to  Claim  Release. — The  provisions  against  the 
enlistm^it  of  a  minor  without  the  consent  of  his  parent  or  guardian 
have  given  rise  to  a  series  of  conflicting  decis^ions  on  the  question  of 
the  right  of  a  minor  unlawfully  enlisted  to  release  from  the  detention 
of  military  or  naval  authorities,  and  of  the  binding  effect  of  the 
enlistment  on  him.  Some  of  the  earlier  decisions  were  to  the  effect 
that  a  minor  enlisted  without  the  written  consent  of  his  parents  or 
guardians,  if  he  had  such  parents  or  guardians,  entitled  to  his  control 
and  services,  might  himself  demand  his  release  from  the  detention 
of  military  or  naval  authorities,  though  the  courts  holding  this  view 
were  not  in  harmony  as  to  whether  such  enlistment  was  void  or 
merely  voidable.*  Other  early  decisions  adopted  the  view  that  the 
enlistment  of  a  minor  in  the  army  or  navy  without  the  written  con- 
sent of  his  parents  or  guardians  was,  as  to  the  minor,  neither  void 

5.  In  re  Morrissey,  137  U.  S.  157,  Note:  39  L.R.A.(N.S.)  456  et  seq. 
11  S.  Ct.  67,  34  U.  S.  (L.  ed.)  644;  7.  Acker  v.  Be!!,  62  Fla.  108,  57  So. 
Dillinpliam  v.  Booker,  163  Fed.  696,  366,  Ann.  Cas.  1913C  1269  and  note, 
90  C.   C.  A.  280,  16  Ann.  Cas.  127,  39  L.B.A.(N.S.)  454. 

18  L.R.A.(N.S.)  956;  Com.  v.  Gushing,  Note:  39  L.R.A.(N.S.)  456. 

11  Mass.  67,  6  Am.  Dec.  156 ;  State  8.  Acker  v.  Bell,  62  Fla.  108,  67  So. 

V.  Dimick,  12  N.  H.  194,  37  Am.  Dec.  356,  Ann.  Cas.  1913C  1269,  39  L.R.A. 

197.  (N.S.)  454. 

Notes:  39  L.R.A.(N.S.)  456  et  seq.;  9.  In  re  Chapman,  37  Fed.  327,  2 

16  Ann.  Cas.  129.  L.R.A.  332;  Com.  v.  Cushing,  11  Mass. 

6.  Acker  v.   Bell,  62  Fla.   108,  67  67,  6  Am.  Dec.  156. 

So.   356,   Ann.   Cas.   1913C  1269,   39        Notes:  40  Am.  Dec.  717;  39  L.R.A. 
L.R.A.(N.S.)  454.  (N.S.)  458;  16  Ann.  Cas.  129. 
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nor  voidable.  In  so  far  as  he  was  concerned,  his  enlistment  was 
considered  as  binding,  and  it  was  held  that  he  could  not  demand  his 
release  from  detention  by  military  or  naval  authorities  on  the  ground 
that  his  parent  or  guardian  had  not  c(msented  to  bis  enlistment.^® 
The  question  was  finally  decided  by  the  supreme  court  of  the  United 
States  to  the  effect  that  an  enlistment  of  a  minor  without  the  consult 
of  his  parent  or  guardian  is  neither  void  nor  voidable  so  far  as  he  is 
concerned,  and  that  he  cannot  demand  his  release  on  that  ground.** 

41.  Right  of  Parent  to  Release  of  Minor. — ^The  provision  requiring 
the  written  consent  of  the  parent  or  guardian  to  ^e  enlistment  of  a 
minor  in  the  military  service  of  the  United  States  gives  the  right  to 
such  parent  or  guardian  to  invoke  the  aid  of  the  court  and  secure 
the  restoration  of  a  minor  unlawfully  enlisted  to  his  or  her  control,** 
and  while  there  is  an  early  case  deciding  that  a  mother  of  a  minor,  his 
father  being  dead,  had  no  authority  over  the  minor  and  could  not 
secure  his  release  from  an  unlawful  enlistment,**  the  weight  of  opin- 
ion seems  to  be  that  a  mother  who  is  the  only  surviving  parent  will 
succeed  to  the  rights  of  the  father  in  the  procuring  of  the  release  of  a 
minor  from  either  the  army  or  navy,  when  such  enlistment  was  with- 
out her  consent.**  As  to  the  right  of  the  naval  or  military  authori- 
ties to  continue  the  custody  of  an  infant  as  against  ihe  parent  or 
guardian  of  such  infant  after  he  has  committed  an  offense  against 
the  laws  of  the  military  or  naval  authorities,  the  decisions  are  in 
conflict.  According  to  one  view  a  parent  is  not  entitled  to  the  custody 
of  a  minor  son  who  has  enlisted  without  his  consent,  where  such 
minor  is  held  pending  proceedings  for  desertion,**  or  is  at  the  time 
undergoing  punishment  for  an  offense  committed.**  On  the  other 
hand,  it  was  held  in  a  few  early  cases  that  a  parent  is  entitled  to  the 
discharge  of  his  minor  son  who  has  enlisted  without  his  consent, 
although  he  is  held  by  the  military  authorities  pending  charges  for 
desertion.*'  But  it  has  been  held  that  if  no  proceedings  have  been 
instituted  and  no  charges  made  at  the  time  a  parent  or  guardian 

10.  Note :  16  Ann.  Cas.  129.  696,  90  C.  C.  A.  280,  16  Ann.  Cas. 

H.  In  re  Morrissev,  137  U.  S.  157,  127,  18   L.R.A.(N.S.)    956  and  note. 

11  S.  Ct.  57,  34  U.  S.  (L.  ed.)  644;  Notes:    18    L.R.A.(N.S.)    966;    16 

Acker  v.  Bell,  62  Fla.  108,  57  So.  356,  Ann.  Cas.  131. 

Ann.    Cas.    1913C    1269,    39    L.R.A.  16.  Note:  16  Ann.  Cas.  133. 

(N.S.)  454.  17.  In  re  Tarble,  25   Wis.   390,  3 

Notes:    18    L.R.A.(N.S.)    957;    39  Am.   Rep.   85,   reversed   in   13  Wall. 

L.R.A.(N.S.)  459.  397,  20  U.   S.    (L.   ed.)    507,  on  the 

12.  In  re  Morrissey,  137  U.  S.  157,  ground  that  the  state  court  was  with- 
11  S.  Ct.  57,  34  U.  S.   (L.  ed.)   644.  out    jurisdiction    to   inquire   into    the 

Notes:    39    L.R.A.(N.S.)    456;    16  cause  of  the  detention  of  a  person 'held  * 

Ann.  Cas.  130.  under    the    authority    of    the    United 

13.  Com.  V.  Murray,  4  Bin.   (Pa.)  States,      See    8^1so    Habeas    Corpus, 
487,  6  Am.  Dec.  412.  vol.  12,  p.  1219. 

14.  Note:  39  L.R.A. (N.S.)  459.  Note:  16  Ann.  Cas.  13L 

15.  Dillingham  v.  Booker,  163  Fla. 
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applies  for  the  release  of  a  minor  unlawfully  enlisted,  the  mere  fact 
that  he  would  be  subject  to  a  charge  of  fraudulent  enlistment  will 
not  prevent  his  release.*® 

42,  Exemption  from  Kilitary  Duty. — ^Although  the  government 
has  the  right  to  demand  the  military  services  of  every  able  bodied 
man,  as  a  matter  of  fact  many  classes  are  exempt  from  military  duty. 
Under  the  federal  government  this  exemption  extends  generally  to 
all  ofhcers,  judicial  and  executive,  of  the  government  of  the  United 
States,  and  it  has  been  held  that  a  justice  of  the  peace  of  the  District 
of  Columbia  is  an  officer  of  the  United  States  government  and  as 
such  exempt  from  military  duty.**  By  force  of  necessity,  if  not 
otherwise,  the  military  laws  operate  only  on  those  persons  who  are 
enjoying  the  freedom  and  rights  of  citizens  and  neither  the  state 
nor  the  national  military  authorities  can  demand  the  services  of  those 
persons  who  at  the  time  are  undergoing  a  sentence  in  prison  for  a 
crime  committed  against  either  the  federal  or  state  laws.  But  it  has 
been  held  that  a  person  at  liberty  under  bonds  to  answer  a  criminal 
charge  may  be  required  to  serve  in  the  army,  and  his  obligation  to 
appear  for  trial  does  not  exempt  him  from  military  duty.*®  Under 
a  federal  statute  providing  that  the  militia  shall  consist  of  every  able 
bodied  male  citizen  of  the  respective  states,  an  alien  is  exempt  ixom 
military  duty  and  cannot  be  drafted.  But  it  is  not  essential  that  a 
person  be  a  citizen  of  the  United  States  to  render  him  subject  to 
military  duty  under  such  an  act.  If  he  is  a  citizen  of  the  state  he 
may  be  compelled  to  render  service  in  the  militia.  Therefore  where 
an  alien  by  force  of  the  state  law  becomes  a  citizen  of  the  state  by 
declaring  his  intention  to  become  a  citizen  of  the  United  States  under 
the  naturalization  laws  of  Congress,  and  taking  out  his  first  naturaliza- 
tion papers,  he  is  liable  to  be  drafted  into  the  militia  of  the  United 
States.* 

43.  Pay  and  Allowances. — In  order  to  induce  long,  faithful,  and 
honest  service  the  federal  government  increases  the  pay  of  a  solJlier 
after  two  years  of  service  but  retains  the  increase  until  the  soldier 
is  discharged,  and  to  entitle  the  soldier  to  this  retained  pay  it  is 
necessary  to  show,  first,  his  discharge  from  the  service;  second,  an 
honest  and  faithful  service  to  the  date  of  discharge.*  As  a  further 
inducement  to  long  service  bounties  are  allowed  to  all  soldiers  who 
re-enlist  within  a  certain  time  after  the  termination  of  their  original 
enlistment.'     Forfeiture  of  pay  and  allowances  up  to  the  time  of 

18.  Kotes:  18  L.R.A.(N.S.)  957;  16   Am.  Dec.  TOO. 

Ann.  Cas.  132.  2.  United  States  v.  Kingsley,  138  U. 

19.  Wise  V.  Withers,  3  Cranch  331,  S.  87,  11  S.  Ct.  286,  34  U.  S.  (L.  ed.) 
2  U.  S.  (L.  ed.)  457.  896. 

20.  Ex  parte  Turman,  26  Tex.  708,  3.  United  States  v.  Thornton,  160 
84  Am.  Dec.  598.  U.  S.  654,  16  S.  Ct.  415,  40  U.  S. 

1.  In  re  Wehlitz,  16  Wis.  443,  84    (L.  ed.)  570. 
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desertion  follows  from  the  conditions  of  the  contract  of  enlistment, 
which  is  for  faithful  service.  The  contract  is  an  entirety;  and,  if 
service  for  any  portion  of  the  time  is  criminally  omitted,  the  pay  and 
allowances  for  faithful  service  are  not  earned.  And,  for  the  purpose 
of  determining  the  rights  of  the  soldier  to  receive  pay  and  allowances 
for  past  services,  the  fact  of  desertion  need  not  be  established  by  the 
findings  of  a  court-martial;  it  is  sufficient  to  justify  a  withholding  of 
the  moneys  that  the  fact  appears  upon  the  muster  rolls  of  his  com- 
pany.* But  forfeiture  of  pay  and  allowances  for  future  services,  as 
a  condition  of  restoration  to  duty,  can  only  be  imposed  by  a  court- 
martial.*  The  right  of  a  soldier  who  has  been  honorably  discharged 
to  bounty  and  other  allowances  for  honest  and  faithful  ser\nce  is 
not  forfeited  by  his  desertion,  where  he  thereafter  returns  voluntarily 
and  without  being  tried  for  desertion  is  restored  to  duty  on  condition 
that  he  serve  thiB  time  lost  in  addition  to  his  regular  enlistment,  for 
the  discharge  dispenses  with  any  formal  removal  of  the  charge  of 
desertion  from  the  rolls,  and  amounts  in  itself  to  a  removal  of  any 
impediment  arising  from  the  fact  of  desertion.*  But  an  honorable 
discharge  will  not  remove  a  forfeiture  of  pay  and  allowances  imposed 
on  a  deserter  by  a  military  tribunal  and  he  cannot  recover  them 
after  his  discharge.' 

44.  Travel  Pay  and  Subsistence. — ^When  a  soldier  is  discharged 
from  the  IFederal  service,  except  by  way  of  punishment  for  an  offense, 
he  is  allowed  transportation  and  subsistence  from  the  place  of  his 
discharge  to  the  place  of  his  enlistment,  enrolment,  or  original  muster 
into  the  service.  The  government  may  furnish  the  same  in  kind, 
but  in  case  it  shall  not  do  so,  the  discharged  soldier  is  allowed  travel 
pay  and  commutation  of  subsistence,  according  to  his  rank,  for  such 
time  as  may  be  sufficient  for  him  to  travel  from  the  place  of  discharge 
to  the  place  of  his  residence  or  original  muster  into  service.*  Both 
these  allowances  are  presumptively  for  expenses  actually  incurred, 
as  is  evident  from  the  provision  that  they  may  be  furnished  in 
kind,  and  are  designed  to  reimburse  the  soldier  for  all  necessary 
outlays  of  returning  to  the  place  of  his  enlistment,  which  is  treated 
as  presumptively  his  home.  The  presumption,  however,  that  these 
allowances  are  for  expenses  actually  incurred  is  not  absolutely  con- 
clusive, and  if  it  be  shown  that  the  soldier  cannot  possibly  intend  to 
incur  the  expense  for  which  the  allowance  is  made,  or  for  some  other 

4.  United  States  v.  Landers,  92  U.  7.  United  States  v.  Landers,  92  U. 
S.  77,  23  U.  S.  (L.  ed.)  603;  United  S.  77,  23  U.  S.  (L.  ed.)  603. 
States  v.  Kingsley,  138  U.  S.  87,  11  8.  United  States  v.  Kingsley,  138  U. 
S.  Ct.  286,  34  U.  S.   (L.  ed.)   896.  S.  87,  11  S.  Ct.  286,  34  U.   S.   (L. 

5.  United  States  v.  Landers,  92  U.  ed.)  896;  United  SUtes  v.  Thornton, 
S.  77,  23  U.  S.  (L.  ed.)  603.  IGO  U.  S.  654,  16  S.  Ct.  415,  40  U.  S. 

6.  United  States  v.  Kelly,  15  Wall.  (L.  ed.)  570. 
34,  21  U.  S.  (L.  ed.)  106. 

1050 


16  R.  0.  L.  MILITAEY  §  45 

reason  he  is  not  within  the  spirit  of  the  act,  he  ie  not  entitled  to  the 
allowance.  His  claim,  therefore,  should  be  based  upon  something 
more  than  a  mere  technicality.  And  if  a  soldier's  discharge  and  re*- 
enlistment  are  contemporaneous  acts,  he  is  not  entitled  to  travel  pay 
and  subsistence  to  the  place  of  his  original  enlistment.  So,  if  such 
discharge  and  re-enlistment  are  so  near  together  that  they  constitute, 
practically,  a  continuous  service,  the  second  enlistment  may  be  treated 
as  a  re-enlistment,  and  if  the  soldier  be  returned  to  the  place  of  his 
original  enlistment  and  there  discharged  at  the  expiration  of  his 
second  enlistment,  he  will  not  be  entitled  to  an  allowance  for  travel 
and  subsistence.*  A  soldier  has  a  right  to  travel  pay  and  subsistence 
only  where  his  discharge  is  not  brought  about  through  his  own  acts. 
Therefore  he  will  not  be  given  such  allowance  when  he  is  discharged 
from  service  on  his  own  application.**  But  it  has  been  held  that  a 
discharge  from  the  service  for  unfitness  and  general  bad  character 
does  not  amount  to  a  discharge  by  way  of  punishment  so  as  to  deprive 
him  of  his  allowance  for  travel  pay  and  subsistence.  The  punishment 
contemplated  by  the  statute  is  one  inflicted  by  a  court-martial  for  a 
specific  offense.** 

45.  Discipline. — ^It  is  highly  essential  to  every  army  that  discipline 
of  the  strictest  kind  be  maintained  at  all  times.  Orders  must  be 
obeyed  implicitly  and  without  hesitation.  To  that  end  superior  officers 
are  inherently  vested  with  authority,  to  enforce  obedience  to  their 
orders  and  to  discipline  soldiers  who  refuse  obedience.  A  soldier 
or  member  of  the  navy  cannot,  therefore,  justify  disobedience  on  the 
grounds  that  he  believed  he  had  the  right  to  refuse  to  obey.  To 
enforce  obedience  the  commander  of  a  war  vessel  at  sea  has  the 
right  to  inflict  gummary  punishment  on  all  members  of  the  navy 
for  disobedience  and,  if  necessary  to  insure  submission,  he  may,  in 
his  discretion,  confine  a  sailor  in  a  local  prison  on  shore  until  his 
vessel  is  ready  to  sail.  But  an  officer  is  bound  not  to  inflict  any 
severer  punishment  than  he  conscientiously  believes  to  be  necessary 
to  maintain  discipline.**  The  right  of  an  officer  of  the  militia  to 
impose  punishment  summarily  for  a  minor  offense  at  a  time  when 
the  militia  is  not  in  active  serx'ice  is  granted  by  statute  in  some 
states,**  while  in  others  the  legislature  has  expressly  provided  for 
the  discipline  of  the  militia,  and  prescribed  the  punishment  for  a 
disobedience  of  orders,  and  made  it  the  duty  of  the  commanding 
officer  to  institute  criminal  prosecutioBS  for  such  offense.    In  such 

9.  United  States  v.  Thornton,  160  U.    U.  S.  87,  11  8.  Ct.  286,  34  U.  6.  (L. 
S.  654, 16  S.  Ct.  415,  40  TJ.  S.  (L.  ed.)    ed.)   896. 

570.  12.  Dmsman  v.  Wilkes,  12  How.  390, 

10.  United  States  v.  Bamett,  189  U.    13  U.  S.  (L.  ed.)  1036. 

S.  474,  23  S.  Ct.  639,  47  U.  S.  (L.       13.  Hall  v.  Howd,  10  Conn.  514,  27 
ed.)   908.  Am.  Dec.  696. 

11.  United  States  v.  Kingslei^,  138 
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case  the  punishment  fixed  by  the  statute  is  exclusive,  and  an  officer 
cannot  take  the  law  into  his  own  hands,  and  summarily  punish  an 
oflFender,  by  imprisonment  or  otherwise,  at  his  pleasure.  Of  course 
where  the  militia  is  acting  as  a  military  force  the  commanding  officer 
undoubtedly  may  enforce  instant  and  absolute  obedience  to  his  orders 
by  the  use  of  such  reasonable  force  as  may  be  necessary  notwithstand- 
ing such  a  statute.** 

46.  Discharge  and  Dismissal. — ^As  a  general  rule  a  member  of  the 
military  has  the  right  to  be  discharged  from  service  at  the  end  of  his 
period  of  enlistment.  This  rule  might,  however,  be  detrimental,  to 
the  service  if  applied  to  the  navy  under  all  circumstances,  and  Con- 
gress has  provided  that  when  the  time  of  service  of  any  person  enlisted 
for  the  navy  shall  expire  while  he  is  on  board  any  of  the  public 
vessels  of  the  United  States,  while  employed  in  foreign  service,  it 
shall  be  the  duty  of  the  commanding  officer  to  send  him  to  the  United 
States  in  some  public  or  other  vessel^  unless  his  detention  shall  be 
essential  to  the  public  interests  in  which  case  the  officer  may  detain 
him  until  the  vessel  in  which  he  may  be  serving  shall  return  to  the 
United  States.  In  applying  this  statutory  rule  it  has  been  held  that 
the  decision  of  the  commander  is  final  and  conclusive  of  the  necessity 
for  detention,  and  that  the  person  so  detained  is  during  such  detention 
as  fully  a  member  of  the  navy  as  though  his  enlistment  has  not 
expired,  and  is  subject  to  all  the  rules  and  regulations  governing  the 
navy.  It  has  been  held  that  members  of  the  marine  corps  are  within 
the  operation  of  this  rule.**  An  honorable  discharge  of  a  soldier  at 
the  end  of  his  service  is  a  formal  final  judgment  passed  by  the  govern- 
ment upon  the  entire  military  record  of  the  soldier,  and  an  authorita- 
tive declaration  by  it  that  he  had  left  the  service  in  a  status  of  honor;  *• 
but  such  a  discharge  does  not  remove  or  defeat  the  effect  of  a  judg- 
ment of  a  military  court  imposed  on  him  for  desertion.*' 

IV.  State  Militia 

47.  Power  of  Congress  and  President. — The  constitution  of  the 
United  States  gives  to  Congress  power  to  provide  for  calling  out  the 
militia  to  execute  the  laws  of  the  Union,  suppress  insurrection  and 
repel  invasions,*®  and  tx)  provide  for  organizing,  arming  and  disciplin- 
ing the  militia,  and  for  governing  such  part  of  them  as  may  be 
employed  in  the  service  of  the  United  States,  reserving  to  the  states 

14.  Nixon  V.  Reeves,  65  Minn.  159,  34,  21  U.  S.  (L.  ed.)  106. 
67  N.  W.  989,  33  L.R.A.  506.  17.  United  States  v.  Landers,  92  U. 

16.  Wilkes  v.  Dinsman,  7  How.  89,  S.  77,  23  U.   S.   (L.  ed.)    603.     See 

12  U.   S.    (L.  ed.)    618;  Dinsman  v.  infra,  par.  54. 

Wilkes,  12  How.  390,  13  U.  S.    (L.       18.  Houston  v.  Moore,  5  Wheat.  1^ 

ed.)  1036.  5  U.  S.  (L.  ed.)  19.    And  see  supra, 

16.  United  States  v.  Kelly,  15  Wall.  par.  3. 
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respectively  the  appointment  of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  prescribed  by  Con- 
gress." But  these  provisions  do  not  give  to  Congress  powers  over  the 
militia  of  the  states  beyond  the  specific  objects  enumerated.*^  The 
power  of  Congress  to  organize,  arm,  and  discipline  the  militia  being 
unlimited,  except  in  the  two  particulars  of  officering  or  training 
them,  may  be  exercised  to  any  extent  that  may  be  deemed  necessary 
by  Congress.  Shortly  after  the  constitution  went  into  operation, 
Cfengress  proceeded  to  exercise  its  powers  as  to  the  militia,  and  to 
provide  for  the  cases  contemplated  by  the  constitution  by  granting  to 
the  President  power  to  call  out  the  militia  for  the  purposes  designated 
by  the  constitution  to  such  an  extent  as  he  may  judge  necessary, 
prescribing  the  amount  of  pay  of  militia  and  subjecting  them  to  the 
rules  and  articles  of  war  applicable  to  the  regular  army.  It  also 
prescribed  punishment  for  failure  to  obey  the  order  of  the  President, 
and  the  composition  of  courts-martial  for  the  trial  of  militiamen.^ 
The  authority  to  decide  when  the  exigency  contemplated  in  the  con- 
stitution of  the  United  States  and  the  acts  of  Congress  in  which  the 
President  has  authority  to  call  forth  the  militia  is  exclusively  vested  in 
him  and  his  decision  is  conclusive  upon  all  other  persons.'  After  a 
detachment  of  the  militia  has  been  called  forth,  and  has  entered 
into  the  service  of  the  United  States,  the  authority  of  the  general 
government  over  such  detachment  is  exclusive.  This  is  obvious. 
Over  the  national  militia,  the  state  governments  never  had,  or  could 
have,  jurisdiction.  None  such  is  conferred  by  the  constitution  of  the 
United  States;  consequently,  none  such  can  exist.*  But  the  mere 
calling  forth  of  the  militia  by  the  President  does  not  place  them  in 
the  service  of  the  United  States  so  as  to  render  them  subject  to  the 
rules  and  articles  of  war  of  the  federal  government.  The  time  when 
a  militiaman  ceases  to  be  a  state  militiaman  and  becomes  a  national 
militiaman  subject  to  the  rules  and  articles  of  war  of  the  federal 
government  is,  in  the  absence  of  express  enactment,  the  time  when  he 
is  mustered  into  the  service  of  the  -United  States,  and  therefore  if  he 
refuses  to  obey  the  call  of  the  President  and  refuses  to  be  mustered  in 
his  act  is  that  of  a  state  militiaman.*  And  the  fact  that  disobedience 
of  the  orders  of  the  President  in  calling  forth  the  militia  is  made  an 
offense  against  the  United  States  does  not  prove  that  the  call  of  the 

19.  Houston  V.  Moore,  5  Wheat.  1,    Solomon,  21  Wis.  621,  94  Am.  Deo. 

5  U.  S.  (L.  ed.)  19;  Dunne  v.  People,   571. 

94  111.  120,  34  Am.  Rep.  213.  Note :  15  L.R.A.  116. 

20.  Dunne  v.  People,  94  111.  120,  34       8.  Houston  v.  Moore,  5  Wheat.  1, 
Am.  Rep.  213.  6  U.  S.  (L.  ed.)  19. 

Note:  73  A.  S.  R.  373.  4.  Houston  v.  Moore,  5  Wheat.  1, 

1.  Houston  V.  Moore,  5  Wheat.  1,   5  U.  S.  (L.  ed.)  19;  Martin  v.  Mott,  12 

6  U.  S.  (L.  ed.)  19.  Wheat.  19,  6  U.  S.  (L.  ed.)  537. 

2.  Martin  v.   Mott,  12  Wheat.   19,       Notes :   15  L.R. A.   116 ;   40  L.R. A. 
6  U.   S.    (L.   ed.)    537;   Dreucker   v.    (N.S.)  354. 
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President  places  the  militiaman  immediately  in  Uie  service  of  the 
United  States.*  But  Congress  may  make  it  a  military  offense  triable 
by  a  court-martial  called  under  the  authority  of  the  United  States  for 
a  militiaman  to  refuse  to  obey  the  call  of  the  President.*  The  Presi- 
dent as  an  incident  to  the  power  of  calling  forth  the  militia  has 
authority  to  detach  and  draft  the  militia,  and  he  can  do  this  without 
the  aid  of  any  state  legislation,  although  where  there  is  such  legbla* 
tion  he  should  avail  himself  of  it.' 

48.  Power  of  States  Generally. — ^The  power  of  state  governments 
to  legislate  concerning  the  militia  existed  and  was  exercised  before  the 
adoption  of  the  constitution  of  the  United  States,  and  as  its  exercise 
was  not  prohibited  by  that  instrument,  it  is  understood  to  remain 
with  the  states,  subject  only  to  the  paramount  authority  of  acts  of 
Congress  enacted  in  pursuance  of  the  constitution  of  the  United 
States.®  It  seems  to  be  indispensable  that  there  should  be  con- 
current control  over  the  militia  in  both  governments  within  the 
limitations  imposed  by  the  constitution.  Accordingly,  it  is  laid  down 
by  text  writers  and  courts  that  the  pow<?r  given  to  Congress  to  provide 
for  organizing,  arming  and  disciplining  the  militia  is  not  excUisive. 
It  is  defined  to  be  merely  an  affirmative  power,  and  not  incompatible 
with  the  existence  of  a  like  power  in  the  states;  and  hence  the  con- 
clusion is  that  the  power  of  concurrent  legislation  ov^  the  militia  exists 
in  the  several  states  with  the  national  government.*  When  Congress 
has  once  acted  within  the  limits  of  the  power  granted  in  the  con- 
stitution, its  laws  for  organizing,  arming  and  disciplining  the  militia 
are  supreme,  and  all  interfering  regulations  adopted  by  the  states 
are  thenceforth  suspended,  and  for  the  same  reasons  all  repugnant 
legislation  is  unconstitutional.  That  principle  applies,  however,  only 
where  Congress  has  assumed  control  of  the  militia  under  granted 
powers,  and  does  not  militate  against  the  construction  uniformly  given 
to  the  constitution  that  a  state  may  organize  and  discipline  its  own 
militia,  in  the  absence  of  or  subordinate  to  the  regulations  of  Con- 
gress, It  is  only  repugnant  and  interfering  state  legislation  that 
must  give  way  to  the  paramount  laws  of  Congress  constitutionally 
enacted.*^  The  reservation  in  the  federal  constitution  of  the  power 
to  the  states,  respectively,  of  the  appointment  of  the  officers  and  the 

6.  Houston  V.  Moore,  6  Wheat.  1,   5  U.  S.  (L.  ed.)  19;  Dunne  v.  People, 

5  U.  S.  (L.  ed.)  19.  94  111.  120,  34  Am.  Rep.  213. 

6.  Houston  V.  Moore,  5  Wheat.  1,       9.  Houston  v.  Moore,  5  Wheat.  1, 
5  U.  S.  (L.  ed.)  19.  5  U.  S.  (L.  ed.)  19;  Dunne  v.  People, 

Note:  15  L.R.A.  116.  94  Ilh  120,  34  Am.  Rep.  213. 

7.  In  re  Wehlitz,  16  Wis.  443,  84       Note:  73  A.  S.  R.  373. 

Am.  Dee.  700;  Dniecker  v.  Salmon,  21  10.  Houston  v.  Moore,  5  Wheat.  1, 

Wis.  621,  94  Am.  Dec.  571.  5  U.  S.  (L.  ed.)  19;  Dunne  v.  People. 

Note :  15  L.R.A.  116.  94  111.  120,  34  Am.  Rep.  213. 

8.  Houston  V.  Moore,  5  Wheat.  1, 
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authority  to  train  the  militia  according  to  the  discipline  prescribed 
by  CongresB  doea  not  put  any  restriction  upon  the  states  in  respect 
to  the  concurrent  legislation  concerning  the  militia.  That  reservation 
coDstitates  an  exception  m^ely  from  the  power  given  to  Congress 
to  provide  for  organizing,  arming  and  disciplining  the  militia^  and 
is  a  limitation  upon  the  authority  which  would  otherwise  have  de* 
volved  upon  it  as  to  the  appointment  of  officers.  The  exception  from 
a  given  power  cannot,  upon  any  fair  reasoning,  be  considered  as  an 
enumeration  of  all  the  powers  which  belong  to  the  states  over  the 
militia.*^ 

49*  Organization  of  Militia. — For  many  years  after  the  adoption 
of  the  federal  constitution,  state  laws  provided  for  enrolling  and  train- 
ing of  all  the  militia  in  conformity  with  the  early  acts  of  Congress. 
It  was  usual  to  have  annual,  and  in  some  states  more  frequent,  days 
for  drilling  and  training,  and  persons  liable  to  military  duty  were 
compelled  to  attend  under  penalties;  but  for  a  long  time  there  has 
been  very  little  effort,  if  any,  made  to  organize  and  train  the  entire 
body  of  the  militia,  and  all  state  laws  designed  to  effectuate  that 
purpose  have  either  been  repealed  or  suffered  to  fall  into  disuse.  It 
has  become  the  settled  conviction  in  the  public  mind  that  militia 
training,  as  it  was  practiced  in  the  states,  was  of  no  practical  utility. 
Under  the  present  system  a  state  may  organize  such  portions  of  its 
militia  as  may  be  deemed  necessary  in  the  execution  of  its  laws  and 
to  aid  in  maintaining  domestic  tranquillity  within  its  borders,  and 
it  is  not  necessary  that  the  entire  militia  be  organized  and  trained.** 
It  has  been  contended  that  the  states  have  no  right  to  organize  and 
train  selected  portions  of  the  militia,  as  to  do  so  would  constitute  a 
violation  of  that  provision  of  the  federal  constitution  which  with- 
holds from  the  states  the  power  to  keep  "troops"  in  time  of  peace,  but 
it  would  clearly  seem  that  this  position  is  untenable.  The  term 
"militia"  has  been  defined  as  a  body  of  armed  citizens  trained  to 
military  duty,  who  may  be  called  out  in  pertain  cases,  but  may  not 
be  kept  on  service  like  standing  armies,  in  time  of  peace,  and  that 
is  the  case  as  to  the  active  militia  of  a  state.  The  men  comprising  it 
come  from  the  body  of  the  militia,  and  when  not  engaged  at  stated 
periods  in  drilling  and  other  exercises,  they  return  to  their  usual 
vocations,  as  is  usual  with  militia,  and  are  subject  to  call  when  the 
public  exigencies  demand  it.  Such  an  organization,  no  matter  by 
what  name  it  may  be  designated,  comes  within  no  definition  of 
"troops,"  as  that  word  is  used  in  the  constitution.  The  word  "troops" 
conveys  to  the  mind  the  idea  of  an  armed  body  of  soldiers,  whose  sole 
occupation  is  war  or  service,  answering  to  the  regular  army.  The 
organization  of  the  active  militia  of  the  state  bears  no  likeness  to  such 

11.  Donne  v.  People,  94  111.  120,  34        12.  Dunne  v.  People,  94  111.  120,  34 
Am.  Rep.  213.  Am.  Rep.  213. 
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a  body  of  men.  It  is  simply  a  domestic  force  as  distinguisbed  from 
regular  "troops,"  and  is  only  liable  to  be  called  into  service  when 
the  exigencies  of  the  state  make  it  necessary.** 

50.  Control  of  Independent  Military  Bodies. — ^It  cannot  be  success- 
fully questioned  that  the  state  governments,  unless  restrained  by 
their  own  constitutions,  have  the  power  to  regulate  or  prohibit  asso- 
ciations and  meetings  of  the  people,  except  in  the  case  of  peaceable 
assemblies  to  perform  the  duties  or  exercise  the  privileges  of  citizens 
of  tlie  United  States ;  and  have  also  the  power  to  control  and  regulate 
the  organization,  drilling,  and  parading  of  military  bodies  and  asso- 
ciations, except  when  such  bodies  or  associations  are  authorized  by 
the  militia  laws  of  the  United  States.  The  exercise  of  this  power 
by  the  states  is  necessary  to  the  public  peace,  safety  and  good  order. 
To  deny  the  power  would  be  to  deny  the  right  of  the  state  to  dis- 
perse assemblages  organized  for  sedition  and  treason,  and  the  right 
to  suppress  armed  mobs  bent  on  riot  and  rapine.**  It  has  been 
contended  that  a  statute  prohibiting  any  body  of  men,  other  than 
the  regular  organized  militia  and  the  regular  troops  of  the  United 
States,  to  associate  themselves  together  as  a  military  company  or 
organization,  or  to  drill  or  parade  with  arms  without  a  proper  license, 
is  violative  of  the  federal  constitutional  provision  that  a  well  regu- 
lated militia  being  necessary  to  the  security  of  a  free  state,  the  right 
of  the  people  to  keep  and  bear  arms  shall  not  be  infringed.  But 
it  has  been  held  that  in  the  first  place  such  a  statute  does  not  infringe 
the  right  of  the  people  to  keep  and  bear  arms,  and  in  the  second 
place  that  particular  provision  is  a  limitation  on  the  powers  of  Con- 
gress and  the  national  government  only  and  not  on  the  powers  of 
the  several  states.**  Nor  is  such  a  statute  in  contravention  of  the 
provision  of  a  state  constitution  that  the  people  have  a  right  to  keep 
and  bear  arms  for  the  common  defense.  The  right  to  keep  and 
bear  arms  for  the  common  defense  does  not  include  the  right  to 
associate  together  as  a  military  organization,  or  to  drill  and  parade 
with  arms  in  cities  and  towns,  unless  authorized  so  to  do  by  law. 
This  is  a  matter  affecting  the  public  security,  quiet,  and  good  order, 
and  it  is  within  the  police  powers  of  tfiie  legislature  to  regulate  the 
bearing  of  arms,  so  as  to  forbid  such  unauthorized  drills  and  parades.** 
In  answer  to  the  contention  that  such  a  statute  is  an  infringement 
of  the  provision  of  the  federal  constitution  which  declares  that  no 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 

13.  Dunne  v.  People,  94  111.  120,  34  Am.  Rep.  213 ;  Chicago  v.  Chicago 
Am.  Rep.  213;  State  v.  Wagener,  74  League  BaU  Club,  196  111.  54,  63  N. 
Minn.  518,  77  N.  W.  424,  73  A,  S.  R.    E.  695,  89  A.  S.  R.  243. 

369,  42  L.R.A.  749.  15.  Presser  v.  Illinois,  116  U.  S.  252, 

14.  Presser  v.  Illinois,  116  U.  S.  6  S.  Ct.  580,  29  U.  S.  (L.  ed.)  615. 
252,  6  S.  Ct.  580,  29  U.  S.  (L.  ed.)  16.  Com.  v.  Murphy,  166  Mass,  171, 
615;  Dunne  v.  People,  94  III.  120,  34  44  N.  E.  138,  32  L.R.A;  606. 
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leges  or  immunities  of  the  citizens  of  the  United  States,  it  is  to  be 
noticed  that  it  is  only  the  privileges  and  immunities  of  citizens  of 
the  United  States  that  such  provision  was  intended  to  protect,  and 
the  right  voluntarily  to  associate  together  as  a  military  company 
or  organization,  or  to  drill  or  parade  with  arms,  without  and  independ- 
ent of  an  act  of  Congress  or  law  of  the  state  authorizing  the  same, 
is  not  an  attribute  of  national  citizenship.  Military  organization  and 
military  drill  and  parade  under  arms  are  subjects  especially  imder 
the  control  of  the  government  of  every  country.  They  cannot  be 
claimed  as  a  right  independent  of  law.  Under  our  political  system 
they  are  subject  to  the  regulation  and  control  of  the  state  and  federal 
governments,  acting  in  due  regard  to  their  respective  prerogatives 
and  powers.*^    Nor  is  such  an  act  class  legislation,^® 

51.  Militia  as  Goyernmental  Agency. — ^It  may  be  laid  down  as  a 
generally  accepted  rule  that  the  organized  militia  of  the  states  is  a 
state  institution — a  governmental  agency.  It  is  so  recognized  by 
the  various  constitutions.  The  chief  executive  of  the  state  is  com- 
mander in  chief  of  the  state  militia*  It  is  a  part  of  the  executive 
branch  of  the  state  government  to  be  used  as  a  last  resort  to  compel 
obedience  to  the  laws.*^  It  has  been  held  that  the  expense  of  main- 
taining the  organized  militia  of  the  state  is  a  necessary  expense  of 
government  within  the  meaning  of  a  constitutional  provision  as  to 
how  appropriations  should  be  voted  to  defray  the  necessary  expenses 
of  the  government.  And  the  mere  fact  that  the  state  militia  has  been 
90  organized  as  to  entitle  it  to  receive  federal  aid  does  not  prevent 
its  maintenance  from  being  a  necessity  of  government.'®  In  accord- 
ance with  the  general  rule  it  has  been  held  by  some  courts  that 
the  militia  is  in  no  sense  such  a  county  institution  or  establishment 
as  that  any  particular  county  can  exclusively  be  either  authorized  or 
required  to  impose  taxes  for  its  maintenance,  or  any  part  thereof,  but 
that  it  is  essentially  a  state  institution,  taxation  for  the  support  and 
maintenance  of  which  can  be  imposed  only  by  the  state,  and  there- 
fore a  statute  imposing  on  a  county  the  burden  of  providing  an 
armory  is  void.*  In  other  jurisdictions,  however,  a  constitutional 
provision  that  it  shall  be  the  duty  of  the  legislature  at  each  session 
to  make  sufficient  appropriations  for  tlie  maintenance  of  the  mUitia 

17.  Presser  v.  lUinois,  U6  U.  S.  Club,  196  Dl.  54,  63  N.  E.  695,  89 
252,  6  S.  Ct  680,  29  U.  S.  (L,  ed.)  A.  S.  R.  243;  Chapm  v.  Ferry,  3 
615.  Wash.   386,  28  Pac.  764,  15  L.R.A. 

18.  Com.  V.  Murohy,  166  Mass.  171,  116, 

44  N.  E.  138,  32  L.R.A.  606.  20.  State  v.  Moore,  76  Ark.  197,  88 

19.  State  V.  Moore,  76  Ark.  197,  88    S.  W.  881,  70  L.R.A.  671. 

S.  W.  881,  70  L.R.A.  671;   SUte  v.  1.  State  v.  Dickenson,  44  Fla.  623, 

Dickenson,  44  Fla.  623,  33  So.  514,  33  So.  614,  1  Ann.  Cas.  122  and  note, 

1  Ann.  Cas.  122  and  note,  60  L.R.A.  60  L.R.A.  639. 
539;  Chicago  v.  Chicago  League  Ball 
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has  been  construed  not  to  make  the  entire  maintenance  of  the  militia 
payable  out  of  the  state  treasury,  and  that  a  statute  imposing  upon 
localities  the  expense  of  maintaining  armories  within  their  jurisdic- 
tion is  valid.*  Where  the  militia  is  called  out  to  preserve  the  peace, 
and  protect  the  lives  and  property  of  the  citizens  in  a  particular 
county,  it  is  engaged  in  the  state's  business,  and  is  in  the  service  of 
the  state  and  not  the  county,  and  the  burden  of  expense  which  its 
acts  incur  are  not  to  be  borne  by  the  county  but  by  the  state.'  This 
is  true  even  though  the  militia  when  preserving  the  peace  or  sup- 
pressing riots  may  be  subordinate  to  the  civil  authorities,  for  in 
this  position  of  supremacy  the  civil  authorities  are  not  in  the  exercise 
of  their  private  or  proprietary  powers,  but  are  acting  as  representa- 
tives of  the  state  and  exercising  governmental  functions.*  In  the 
absence  of  appropriate  legislation  it  is  probably  true  that  a  state  is 
not  liable  to  a  militiaman  for  injuries  received  by  him  in  the  line 
of  duty.  But  w^here  a  state  has  by  statute  promised  to  make  pro- 
vision for  any  member  of  the  organized  militia  who  shall,  without 
fault  or  neglect  on  his  part,  be  wounded  or  disabled  while  perform- 
ing any  lawfully  ordered  duty,  it  becomes  the  moral  duty  of  the  state 
to  carry  out  its  promise,  especially  as  to  all  who  enter  the  service 
after  the  act  takes  effect,  and  an  appropriation  for  that  purpose  will 
be  valid,  as  a  legislature  has  the  right  to  appropriate  public  funda 
in  discharge  of  the  state's  duty,  whether  that  duty  be  legal  or  moral 
only.* 

52.  Disbanding  Militia. — The  power  to  organize  a^'l  govern  the 
national  guard  of  the  states,  conferred  upon  the  governor,  as  com- 
mander in  chief  of  the  militia,  by  the  constitutions  and  statutes, 
gives  him  the  authority  to  recruit  or  fill  up  the  national  guard  or 
active  militia  to  the  maximum  limit,  and  also  to  disband  or  muster 
out,  at  any  time,  any  company  thereof.*  Sometimes,  however,  the 
power  to  consolidate  or  disband  the  organized  militia  is  specifically 
granted  by  the  legislature  to  an  officer  below  the  rank  of  commander 
in  chief.'  The  fact  that  the  terms  of  enlistment  of  the  members 
of  the  organized  militia  hav6  not  expired  does  not  prevent  the  gov- 
ernor from  disbanding  them.  The  state  is  not  bound  by  the  terms 
of  an  enlistment  and  may  put  an  end  to  the  term  before  it  has 
regularly  expired.®     In  disbanding  a  part  of  the  organized  militia 

2.  Note:  1  Ann.  Cas.  128.  77  S.  E.  264,  80  S.  E,  367,  Ann.  Cas. 

3.  Chicago  v.  Chicago  League  Ball    1914B  1278  and  note,  44  L.R.A.(N.S.) 
Club,  196  111.  54,  63  N.  E.  695,  89    83. 

A.  S.  R.  243;  Chapin  v.  Ferry,  3  6.  Lewis  v.  Lewelling,  53  Kan.  201, 
Wash.  386,  28  Pac.  754, 15  L.R.A.  116.    36  Pac.  351,  23  L.R.A.  510  and  note. 

4.  Chicago  v.  Chicago  League  Ball       Note:  23  L.R.A.  510. 

Club,  196  111.  54,  63  N.  E.  695,  89  7.  Grove  v.  Mott,  46  N.  J.  L.  328, 
A.   S.  R.  243.  50  Am.   Rep.  424. 

5.  Woodale  v.  Darst,  71  W.  Va.  350,       ^.  Lewis  v.  Lewelling,  53  Kan.  201, 
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and  placing  the  officers  on  the  supernumerary  or  retired  list  there 
is  no  violation  of  a  constitutional  provision  which  forbids  the  removal 
from  office  of  any  commissioned  officer  of  the  militia,  except  through 
the  sentence  of  a  court-martial.  To  retire  an  officer  is  not  to  remove 
him  from  office.* 

V,  Crimes  against  Military  Law 

53.  In  General. — ^As  Congress  is  expresaly  authorized  by  the  con- 
stitution to  make  rules  for  the  government  and  legulation*.  of  the 
land  and  naval  forces,  its  control  over  the  whole  subject,  including  the 
punishment  of  offenses  committed  by  persons  in  the  military  service, 
would  seem  to  be  plenary.*®  Offenses  against  the  military  law  may  or 
may  not  be  criminal  offenses,  depending  on  whether  the  acts  which 
constitute  a  violation  of  military  law  are  also  a  violation  of  the  local 
criminal  code.  Where  the  rules  and  regulations  of  a  military  code 
are  merely  disciplinary  in  their  nature,  designed  to  secure  higher 
efficiency  in  the  military  service,  a  violation  of  them  does  not  con- 
^tute  a  '^criminal  offense''  within  the  protection  and  meaning  of 
constitutional  provisions  requiring  presentment  or  indictment  by  a 
grand  jury  in  order  to  hold  to  answer  for  a  criminal  offense.**  An 
enrolment  and  a  draft  are  entirely  different  as  heretofore  explained,** 
and  consequently  one  who  is  charged  with  the  commission  of  a  crime 
while  resisting  enrolment  cannot  be  convicted  of  the  same  crime 
while  resisting  a  draft.** 

54.  Desertion;  Fraudulent  Enlistment. — From  the  earliest  times 
in  this  country  desertion  has  been  classed  as  exclusively  a  military 
crime,  triable  and  punishable,  in  time  of  peace,  as  well  as  in  time 
of  w^ar,  by  court-martial  only,  and  not  by  the  civil  tribunals.**  By 
some  early  English  statutes,  which  appear  to  have  been  in  force  down 
to  the  Revolution  of  1688,  desertion  was  made  felony,  punishable 
in  the  civil  courts,  but  those  statutes  fell  into  disuse  after  Parliament, 
by  the  Mutiny  Acts,  for  the  first  time  authorisced  mutiny  and  deser- 
tion to  be  punished  at  the  sentence  of  a  court-martial  in  time  of 
peace.**  One  of  the  consequences  following  desertion  is  that  the 
deserter  is  deprived  of  all  rights  of  citizenship.    However,  this  effect 

36  Pac.  351,  23  L.R.A.  510.    And  see  13.  United  States  v.  Scott,  3  Wall, 

snpra,  par.  37.  642,  18  U.  S.   (L.  ed.)   218;  United 

9.  Grove  v.  Mott,  46  N.  J.  L.  328,  States  v.  Murphy,  3  WaU.   649,  18 
50  Am,  Rep.  424.  U.  S.  (L.  ed.)  217. 

Note:  23  L.R.A.  510.  14.  Kurtz  v.  Moffitt,  115  U.  S.  487, 

10.  Coleman  v.  Tennessee,  97  U.  S.  6  S.  Ct.  148,  29  U.  S.  (L.  ed.)  458; 
509,  24  U.  S.  (L.  ed.)  1118.  Dillingham  v.  Booker,  163  Fed.  696, 

11.  State  V.  Wagener,  7i  Minn.  518,  90  C.  C.  A.  280,  16  Ann.  Cas.  127, 
77  N.  W.  424,  73  A.  S.  R.  369,  42  18  L.R.A.(N.S.)  956. 

L.R.A.  749.  16.  Kurtz  v.  Moffitt.  115  U.  S.  487, 

12.  See  supra,  par.  2.  6  S.  Ct.  148,  29  U.  S.  (L.  ed.)  458. 
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does  not  follow  until  he  has  been  legally  adjudged  guilty  of  desertion 
by  a  competent  tribunal.  Therefore  loss  of  citizenship  rights  does 
not  result  merely  because  a  soldier  has  deserted  and  that  fact  hes 
been  entered  in  the  military  records.**  The  crime  of  fraudulent 
enlistment  is  exclusively  a  military  or  naval  offense,  triable  and 
punishable  only  by  the  court-martial;  and  it  has  been  found  neces- 
sary so  to  legislate  in  order  to  maintain  the  discipline  and  efficiency 
of  the  military  and  naval  establishment  of  the  government.^^ 

S5»  Arrest  of  Deserter. — From  1708,  the  English  Mutiny  Acts 
have  repeatedly,  if  not  uniformly,  contained  provisions  by  which 
persons  reasonably  suspected  of  being  deserters  might  be  apprehended 
by  a  constable,  and  taken  before  a  justice  of  the  peace,  and  the  fact 
of  their  desertion  established  to  his  satisfaction,  before  their  sur- 
render to  the  military  authorities.  By  the  recent  acts,  provision  is 
made  for  their  apprehension  by  a  military  officer  or  soldier,  if  a 
constable  cannot  be  immediately  met  with,  but  it  does  not  appear  to 
have  ever  been  the  law  of  England  that  a  peace  officer  or  a  private 
citizen  could  as  such,  and  without  any  warrant  or  order  either  from 
a  civil  magistrate  or  from  a  military  officer,  lawfully  arrest  a  deserter 
for  the  purpose  of  delivering  him  to  the  military  authorities  for  trial 
by  court-martial.  In  this  country  it  was  formerly  held  that  a  peace 
officer  or  a  private  citizen  had  no  authority  as  such,  and  without 
the  order  or  direction  of  a  military  officer,  to  arrest  or  detain  a 
deserter  from  the  army  of  the  United  States,**  but  under  the  present 
statutes  it  is  lawful  for  any  civil  officer  having  antbority  under  the 
laws  of  the  United  States,  or  of  any  state,  territory,  or  district,  to 
arrest  offenders,  summarily  to  arrest  a  deserter  from  the  military 
service  of  the  United  States  and  deliver  him  into  the  custody  of  the 
military  authority  of  the  general  government. 

56.  Infancy  and  Other  Disqualifications  as  Defense  to  Charge  of 
Desertion. — According  to  some  early  cases  a  minor  could  successfully 
interpose  the  defense  that  his  enlistment  was  invalid  when  tried  for 
desertion  or  could  secure  his  release  on  a  writ  of  habeas  corpus  on 
the  ground  that  the  military  court  was  without  jurisdiction.^*  Under 
the  present  rule,  however,  a  minor  is  not  authorized  to  determine 
for  himself  the  legality  of  his  service  by  deserting.  When  he  is  in 
the  service  and  takes  pay  as  a  soldier,  whether  he  is  improperly 
filiated  or  not,  he  is  liable  to  be  held  for  desertion  and  to  be  pun- 
ished by  court-martial.  Although  the  enlistment  of  a  minor  in  a 
particular  case  may  be  voidable  at  the  instance  of  his  parent  or 

16.  Com.  V.  Wong  Chung,  186  Mass.  6  S.  Ct.  148,  29  U.  S.  (L.  ed.)  458. 
231,  71  N.  E.  292,  1  Ann.  Cas.  193.  19.  In  re  Chapman,  37  Fed.  327,  2 

17.  DiUingham  v.  Booker,  163  Fed.  L.R.A.  332 ;  Com.  v.  Cushing,  11  Mass, 
696,  90  C.  C.  A.  280,  16  Ann,  Cas.  67,  6  Am.  Dec.  156. 

127,  38  L.R.A.(N.S.)  956.  Note:  18  L.R.A.(N.S.)  956. 

18.  Kurtz  V.  Moffitt,  115  U.  S.  487, 
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guardian^  still  it  makes  him  a  soldier,  and  he  is  amenable  to  the 
military  law  just  as  a  citizen  who  is  a  minor  is  amenable  to  the 
civil  law.  His  contract  of  enlistment  is  good  so  far  as  he  is  con- 
cerned. He  is  not  only  de  facto,  but  de  jure,  a  soldier.*®  An  enlisted 
soldier  cannot  avoid  a  charge  of  desertion  and  escape  the  consequences 
of  such  act,  by  proof  that  he  was  over  age  at  the  time  of  enlistment, 
or  that  he  waa  not  able  bodied,  or  that  he  had  been  convicted  of  a 
felony,  or  that  before  his  enlistment  he  had  been  a  deserter  from 
the  military  service  of  the  United  States.  These  are  matters  which 
do  not  inhere  in  the  substance  of  the  contract,  do  not  prevent  a 
change  of  status,  and  do  not  render  the  new  relations  assumed  abso- 
lutely void.* 

VI.  Military  Courts 

57,  In  General. — ^It  is  supposed  that  courte-martial  were  intended 
originally  to  be  a  partial  substitute  for  the  court  of  chivalry  of 
former  times.*  The  distinction  between  courts-martial  and  the  courts 
which  pertain  to  the  judicial  branches  of  the  state  and  the  federal 
governments  has  long  been  recognized.  While  courts-martial  may 
and  do  discharge  judicial  functions,  and  are  therefore  in  a  certain 
sense  courts,  they  are  not  a  part  of  the  judiciary  department  of  the 
government;  •  and  are  more  properly  classed  as  an  executive  agency 
belonging  to  the  executive  branch  of  the  government.*  As  already 
seen  the  federal  constitution  expressly  confers  on  Congress  the  power 
to  provide  and  maintain  a  navy,  and  to  make  rules  for  the  govern- 
ment of  the  land  and  naval  forces,^  and  the  fifth  amendment  of 
the  constitution,  which  requires  a  presentment  of  a  grand  jury  in 
cases  of  capital  or  otheyrwise  infamous  crime,  expressly  exempts  from 
its  operation  '^cases  arising  in  the  land  or  naval  forces."  ^  Th^se 
provisions  show  that  Congress  has  the  power  to  provide  for  the  trial 
and  punishment  of  military  and  naval  offenses  in  the  manner  prac* 
*  ticed  by  civilized  nations  and  that  such  power  is  given  without  any 
connection  between  it  and  the  third  article  of  the  constitution  defining 
the  judicial  power  of  the  United  States;  indeed,  that  the  two  powers 

20.  In  re  Morrissey.  137  U.  S.  157,  16  U.  S.  (L.  ed.)  838;  Kurtz  v.  Mof- 

11  S.  Ct.  57,  34  U.  S.  (L.  ed.)  644;  fltt,  115  U.  S.  487,  6  S.  Ct.  148,  20 

Dillingham  v.  Booker,  163  Fed.  696,  U.  S.  (L.  ed.)  458;  State  v.  Long,  136 

90  C.  C.  A.  280,  16  Ann.  Cas.  127,  La.  1,  66  So.  377,  L.R.A.1915E  235. 

18  L.R.A.(N.S.)   956  and  note.  Note:  20  L.R.A.(N.S.)  413. 

Note:  16  Ann.  Cas.  129,  130.  4.  State  ▼.  Wagener,  74  BCinii.  518, 

1.  In  re  Qrimley,  137  U.   S.  147,  77  N.  W.  424,  73  A.  S,  R.  369,  42 
11  S.  Ct.  54,  34  U.  S.  (L.  ed.)  636.  L.R.A.  749. 

2.  Ex  parte  Reed,  100  U.  S.  13,  25  Note:  20  L.R.A.(N.S.)  413. 
U.  S.  (L.  ed.)  538.  6.  See  supra,  par.  3. 

3.  Dynes  v.  Hoover,  20  How.  65,  i.  See  supra,  par.  65. 
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are  entirely  independent  of  each  other.'  What  has  thus  been  said 
of  the  power  of  Congress  to  create  courts-martial  under  the  power 
to  make  rules  for  the  government  of  the  army  and  navy  applies 
with  equal  force  to  the  legislatures  of  the  several  states  with  reference 
to  the  state  land  and  naval  forces.® 

58,  Who  May  Convene. — The  President  of  the  United  States  by 
virtue  of  the  inherent  power  residing  in  him  under  the  constitution 
may  when  in  his  opinion  it  is  expedient  convene  a  general  court- 
martial,*  and  under  the  articles  of  war,  any  general  officer,  com- 
manding the  army  of  the  United  States,  a  separate  army,  or  a  sepa- 
rate department,  may  appoint  a  general  court-martial,  either  in  time 
of  peace  or  in  time  of  war.*^  But  when  any  such  commander  is  the 
accuser  or  prosecutor  of  any  officer  under  his  command,  the  court 
shall  be  appointed  by  the  President.  It  has  been  contended  that  by 
virtue  of  this  article  of  war  the  power  of  the  President  is  limited  to 
such  cases  only  where  the  commanding  general  is  the  accuser,  but 
it  has  been  decided  that  the  purpose  of  such  article  was  not  to  exclude 
the  power  of  the  President  but  merely  to  confer  an  authority  on  a 
commanding  officer  which  before  he  had  no  right  to  exercise,  and 
that  the  President  and  a  commanding  officer  have  concurrent  power 
to  constitute  a  general  court-martial  in  certain  cases.  The  President 
is  not  shown  to  be  the  accuser  or  prosecutor  of  a  person  tried  by 
court-martial  merely  because,  on  an  accusation  made  by  another 
person  to  the  Secretary  of  War,  the  President  appoints  a  court  of 
inquirj^  and  on  its  report  by  order  of  the  Secretary  of  War  refers 
the  subject  to  an  officer  with  directions  to  prepare  charges  and  specifi- 
cations, and  afterwards  appoints  a  general  court-martial  to  bear 
them.**  General  courts-martial  in  the  navy  may  be  convened  by  the 
President,  the  Secretary  of  the  Navy,  or  the  commander  in  chief  of 
a  fleet  or  squadron ;  **  but  no  commander  of  a  fleet  or  squadron  in 
the  waters  of  the  United  States  shall  convene  such  court  without 
express  authority  from  the  President.  This  provision  requiring  express 
ajathority  from  the  President  was  enacted  long  before  the  United 
States  had  acquired  any  possessions  beyond  the  seas,  and  did  not 

7.  Dynes  v.  Hoover,  20  How.  65,  10.  Martin  v.  Mott,  12  Wheat.  19,  6 
15  U.  S.  (L.  ed.)  838;  State  v.  Long;  U.  S.  (L.  ed.)  537;  Swaim  v.  United 
136  La.  1,  66  So.  377,  L.R.A.1915E  States,  165  U.  S.  553,  17  S.  Ct.  448, 
235.  41  U.  S.  (L.  ed.)  823. 

8.  State  V.  Long,  136  La.  1,  66  So.  11.  Swaim  v.  United  States,  165  U. 
377,  L.R.A.1915E  235.  S.  553,  17  S.  Ct.  448,  41  U.  S.   (L. 

9.  MuUan  v.  United  States,  140  U.  ed.)  823. 

S.  240,  11  S.  Ct.  788,  55  U.  S.   (L.  12.  United  States  v.  Smith,  197  U. 

ed.)  489;  Swaim  v.  United  States,  165  S.  386,  25  S.  Ct.  489,  49  U.  S.   (L. 

U.   S.  553,  17  S.  a.  448,  41  U.   S.  ed.)  801;  MuUan  v.  United  States,  140 

(L.  ed.)  823;  United  States  v.  Smith,  U.  S.  240,  11  S.  Ct.  788,  35  U,  S. 

197  U.  S.  386,  25  S.  Ct  489,  49  U.  S.  (L.  ed.)  489. 
(L.  ed.)  80L 
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take  into  view  the  dominion  or  sovereignty  of  the  United  States  over 
territory  beyond  the  seas  and  far  removed  from  the  seat  of  govern- 
ment, but  contemplated  waters  witliin  the  United  States  in  the  stricter 
and  popular  sense  of  the  term.  Therefore  it  follows  that  the  com- 
mander in  chief  of  a  fleet  or  squadron  may  lawfully  convene  a  general 
court-martial  although  his  fleet  or  squadron  is  at  the  time  lying 
within  the  waters  of  one  of  our  island  possessions,  such  as  the  Philip- 
pines or  Hawaii.**  In  case  no  positive  provision  is  made  as  to  the 
manner  of  convening  a  court-martial,  and  the  number  of  members 
of  which  it  shall  be  composed,  it  is  to  be  convened  according  to  the 
general  usage  of  the  military  service,  or  what  may  be  called  the 
customary  military  law.*^  Where  a  court-martial  can  only  be  dis- 
solved by  the  officer  convening  it,  it  may  be  lawfully  reconvened  by 
him,  to  reconsider  its  proceedings  at  any  time  before  it  is  actually 
dissolved.'* 

59.  Composition  of  Courts-martial  Generally. — Congress  has  pro- 
vided for  three  kinds  of  courts-martial,  namely,  general  courts-martial, 
special  courts-martial,  and  summary  courts-martial;  and  has  given 
general  courts-martial  power  to  try  any  person  subject  to  military' 
law  for  any  crime  made  punishable  by  the  Articles  of  War  and  any 
other  person  who  by  the  law  of  war  is  subject  to  trial  by  military 
tribunals.  Provision  is  made  in  the  Articles  of  War  that  officers  shall 
be  triable  only  by  general  courts-martial,  and  in  no  case  shall  an 
officer,  when  it  can  be  avoided,  be  tried  by  officers  inferior  to  him  in 
rank ;  and  that  general  courtv«?-martial  may  consist  of  any  number  of 
officers  from  five  to  thirteen,  inclusive;  but  that  they  shall  not  con- 
sist of  less  than  thirteen  when  that  number  can  be  convened  without 
manifest  injury  to  the  service.  Courts  have  in  divers  instances  had 
occasion  to  pass  upon  provisions  similar  in  substance,'*  and  it  is  well 
established  that  noncompliance  therewith,  while  a  ground  for  not 
approving  and  confirming  a  sentence,  is  not  a  ground  for  collateral 
attack  in  a  civil  court.''  The  rank  and  number  of  the  members  of 
a  court-martial  must  necessarily  be,  and  is,  left  to  the  sound  discretion 
of  the  officer  convening  the  court.'®  A  prior  provision,  that  in  np 
case  when  it  can  be  avoided  without  injury  to  the  service  shall'  more 

13.  United  StBtea  V.Smith,  197  U.S.   ed  States,  197  U.  8.  334,  25  S.  €t. 
386,  25  S.  Ct.  489,  49  U.  S.  (L.  ed.)    440,  49  U.  S.  (L.  ed.)  780. 

801.  17.  Martin  v.  Mott,  12.  Wheat.  19,  6 

14.  Martin  v.  Mott,  12  Wheat.  19,   U.  S.  (L.  ed.)  637;  Swaim  v.  United 
6  U.  S.  (L.  ed.)  537.  States,  165  U.  S.  553,  17  S.  Ct.  448, 

16.  Smith   V.    Whitney,   116   U.    S.  41  U.  S.  (L.  ed.)  823;  Bishop  v.  Unit- 

167,  6  S.  Ct.  570,  29  U.  S.  (L.  ed.)  ed  States,  197  U.  S.  334,  26  S.  Ct. 

601.  440,  49  U.  S.  (L.  ed.)  780. 

16.  Maitin  v.  Mott,  12  Wheat.  19,  6       18.  Bishop  v.  United  States,  197  U. 

U.  S.  (L.  ed.)  537;  Mullan  v.  United  S.  334,  25  S.  Ct.  440,  49  U.  S.  (L.  ed.) 

States,  140  U.  S.  240,  11  S.  Ct.  788,  780. 
35  U.  S.  (L.  ed.)  489;  Bishop  v.  Unit- 
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than  one-half,  exclusive  of  the  president,  be  junior  to  the  officer  to 
be  tried,**  was  construed  not  to  prohibit  the  trial  of  an  officer  by  a 
court  composed  of  members  who  are  his  juniors  in  rank,*  but  merely 
to  declare  a  policy  in  keeping  with  the  theory  of  trials  generally; 
and  it.  was  held  that,  whether  the  interests  of  the  service  admitted 
of  a  postponement  of  a  trial  of  an  accused  officer  until  a  court  could 
be  organized  of  which  at  least  one-half  of  its  members,  exclusive  of 
the  president,  would  be  his  seniors  in  rank,  or  whether  the  interests 
of  the  service  required  a  prompt  trial,  upon  the  charge  preferred,  by 
such  officers  as  could  be  assigned  to  that  duty,  were  matters  committed 
by  the  statute  to  the  determination  of  the  officer  convening  the  court; 
and  that  the  civil  courts  must  assume — nothing  to  the  contrary 
appearing  on  the  face  of  the  order  convening  the  court — tliat  the 
discretion  conferred  upon  him  had  been  properly  exercised,  and  there- 
fore that  the  trial  of  an  officer  by  a  court  the  majority  of  whom  were 
his  juniors  in  rank  could  not  have  been  avoided  "without  injury  to 
the  service.*'^  Members  of  a  court-martial  may  be  challenged  by  a 
prisoner  only  for  cause  stated  to  the  court;  the  court  determines  the 
relevancy  and  validity  thereof;  and  its  decision  cannot  be  reviewed 
in  a  collateral  action.*  If  the  accused  waives,  at  his  arraignment, 
any  objection  that  might  have  been  made  to  the  composition  of  the 
court,  such  objection  cannot  be  interposed  thereafter.^ 

60.  Courts-martial  for  Trial  of  Militia  in  Federal  Service.— It 
is  provided  by  statute  that  no  distinction  shall  be  made  between 
regular  army  officers,  officers  of  the  militia  while  in  the  service  of 
the  United  States,  and  officers  of  volunteer  forces  in  respect  to  their 
eligibility  for  service  on  any  court-martial;  nevertheless,  provision 
is  also  made  that  the  majority  membership  of  courts*martial  for  the 
trial  of  officers  and  men  of  the  militia  while  in  federal  service  shall 
be  composed  of  militia  officers.  Compliance  with  this  requirement 
is  essential  to  the  jurisdiction  of  the  court-martial.  Under  a  former 
statute  providing  that,  with  certain  exceptions,  officers  of  the  regular 
army  shall  not  be  competent  to  sit  on  courts-martial,  to  try  ttie  officers 
and  soldiers  of  other  forces,  it  was  held  that  the  proceedings  of  a  court- 
martial,  to  try  any  member  of  a  volunteer  force,  on  which  there  was, 

19.  MuUan  t.  United  States,  140  U.  S.  653, 17  S.  Ct.  448,  41  XT.  S.  (L.  ed.) 

S.  240, 11  S.  Ct.  788,  36  U.  S.  (L.  ed.)  823. 

489;  Bishop. V.  United  States,  197  U.  3.  Keyes  v.  United  States,  109  U. 

S.  334,  25  S.  Ct.  440,  49  U.  S.  (L.  ed.)  S.  336,  3  S.  Ct.  202,  27  U.  S.  (L.  ed.) 

780.  954;  Swaim  v.  United  States,  165  U. 

1.  Mullan  V.  United  States,  140  U.  S.  553, 17  S.  Ct.  448,  41  U.  S.  (L.  ed.) 
S.  240, 11  S.  Ct.  788,  35  U.  6.  (L.  ed.)  823. 

489.  4.  Bishop  v.  United  States,  197  U. 

2.  Mullan  t.  United  States,  140  U.   S.  334,  25  S.  Ct.  440,  49  U,  S.  (L.  ed.) 
S.  240, 11  S.  Ct.  788,  35  U.  S.  (L.  ed.)    780. 

489;  Swaim  v.  United  States,  165  U. 
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as  a  member,  a  regular  army  officer,  were  absolutely  void.*  Tlie  radi- 
cal difference  existing  between  the  two  forces  has  been  assigned  as  the 
reason  for  the  rule.  History  shows  that  no  militia,  when  first  called 
into  active  service,  has  been  equal  to  a  like  number  of  regular  troops. 
It  is  not  that  the  men  composing  the  militia  are  less  brave  or  less 
intelligent,  but  they  lack  actual  experience  which  the  regulars  have, 
and  it  is  that  fact  which  gives  the  regulars  a  feeling  of  superi- 
ority, and  it  is  that  feeling  which  is  recognized  by  Congress  and  which 
has  resulted  in  legislation  of  this  character.*  Under  the  same  statute 
it  was  held  that  a  regular  army  officer  did  not  lose  his  character  as 
such  so  that  he  would  be  eligible  to  sit  in  a  court-martial  for  the  trial 
of  a  member  of  the  volunteer  forces,  by  reason  of  the  fact  that  he 
had  been  granted  an  indefinite  leave  of  absence  from  the  regular 
army  in  order  to  enable  him  to  accept  a  commission  in  the  volunteer 
forces.' 

61.  Jurisdiction  Generally. — A  court-martial  organized  under  the 
laws  of  the  United  States  is  a  court  of  special  and  limited  jurisdiction. 
It  is  called  into  existence  for  a  special  purpose  and  to  perform  a 
particular  duty.  When  the  object  of  its  creation  has  been  accom- 
plished, it  is  dissolved.  To  give  effect  to  its  sentences  it  must  appear 
affirmatively  and  unequivocally  that  the  court  was  legally  constituted ; 
that  it  had  jurisdiction;  that  all  the  statutory  regulations  governing 
its  proceedings  had  been  complied  with,  and  that  its  sentence  was 
conformable  to  law.  There  are  no  presumptions  in  its  favor,  so  far 
as  these  matters  axe  concerned,  and  it  is  not  enough  that  they  may 
be  inferred  argumentatively.*  A  court-martial  is  wholly  unlike  a 
permanent  court  created  by  the  constitution  or  by  a  statute  and 
presided  over  by  one  who  had  some  color  of  authority  although  not 
in  truth  an  officer  de  jure,  and  whose  acts  as  a  judge  of  such  court  may 
be  valid  where  the  public  is  concerned.  The  court  exists  even  though 
the  judge  may  be  disqualified  or  not  lawfully  appointed  or  elected.* 
But  the  court-martial  that  has  jurisdiction  over  any  offense  must,  in 
the  first  place,  be  legally  created  and  convened.  Such  a  court  is  not 
a  continuous  one,  created  by  the  statute  itself  and  filled  from  time 

■  ' 

5.  McClaughry  v.  Deminic,  186  U.  S.  7.  United  States  y.  Browui  206  TJ. 
49,  22  S.  Ct.  786,  46  U.  S.  (L.  ed.)  S.  240,  27  S.  Ct.  620,  51  U.  S.  (L.  ed.) 
1049;  United  States  v.  Brown,  206  U.    1046. 

S.  240,  27  S.  Ct.  620,  51  U.  S.  (L.  ed.)  S.  Runkle  v.  United  States,  122  U. 

1046.  S.  543,  7  S.  Ct.  1141,  30  U.  S.  (L.  ed.) 

.  The    original    provision    was    Uiat  1167;  McClaugfary  v.  Doming,  186  U. 

eonrts-martial  for  tiie  trial  of  militia  S.  49,  22  S.  Ct.  7*86,  46  U.  S.  (L.  ed.) 

shall  be  eomposed  of  militia  offieers  1049. 

only.    Martin  ▼*  Mott,  12  Wheat.  19,  9.  See  Courts,  toI.  7,  pp.  d76,  990 ; 

6  U.  S.  (Ll  ed.)  537.  JITdqes,  vol.  15,  pp;  519,  542. 

6.  McClaughry  v.  Deming,  186  U. 
S;  49,  22  S.  Ct.  786,  46  U.  S.  (L.  ed.) 
1049. 
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to  time  by  appointments  of  certain  members  under  the  power  given 
oy  statute.  The  court  has  ho  continuous  existence,  but  under  the 
provisions  of  the  statute  it  is  called  into  being  by  the  proper  officer, 
who  constitutes  the  court  itself  by  the  very  act  of  appointing  its 
members;  and  when  he  appoints  as  members  of  a  court-martial  per- 
sons whom  the  statute  says  he  shall  not  appoint,  the  body  thus  con- 
vened is  not  a  legal  court-martial,  and  has  no  jurisdiction  over  either 
the  subject  matter  of  the  charges  or  over  the  person  of  the  accused. 
The  act  of  constituting  the  court  is  inseparable  from  the  act  which 
details  the  officers  to  constitute  it.  It  is  one  act,  and  the  court  can 
have  no  existence  outside  of  and  separate  from  the  officers  detailed 
to  compose  it.  By  the  violation  of  the  law  the  body  lacks  any  statu- 
tory authority  for  its  existence,  and  it  lacks,  therefore,  all  jurisdiction 
over  the  defendant  or  the  subject  matter  of  the  charge  against  him.** 
It  is  a  well  recognized  principle  of  law  as  applicable  to  trials  in  the 
civil  courts  that  where  a  court  is  without  jurisdiction  of  the  subject 
matter,  such  jurisdiction  cannot  be  conferred  on  the  court  by  the 
consent  of  the  parties.  In  such  cases  the  question  is  not  whether 
a  competent  court  has  obtained  jurisdiction  of  a  party  triable  before 
it,  but  whether  the  court  itself  is  competent  under  any  circumstances 
to  adjudicate  a  claim  against  the  defendant.**  This  principle  applies 
with  full  force  to  a  court-martial,  and  if  such  tribunal  is  convened 
in  direct  violation  of  statute,  as  where  a  court-martial,  under  the 
former  statute,  to  try  a  volunteer  officer  was  constituted  of  regular 
army  officers,  no  consent  on  the  part  of  the  accused  will  give  the 
court  jurisdiction.  The  objection  may  be  raised  at  any  time  and  is 
not  waived  by  a  failure  on  the.  part  of  the  accused  to  object  thereto 
at  the  time  of  the  trial.**  Persons  belonging  to  the  army  and  the 
navy  are  not  subject  to  illegal  or  irresponsible  courts-martial,  when 
the  law  for  convening  them  and  directing  their  proceedings  of  organ- 
ization and  for  trial  have  been  disregarded.  In  such  cases,  every- 
thing which  may  be  done  is  not  merely  voidable,  but  void ;  *•  and 
civil  courts  have  never  failed  upon  a  proper  suit  to  give  a  party 
redress,  who  has  been  injured  by  a  void  process  or  void  judgment 
of  a  court-martial.** 

62.  Subject  Hatter  and  Person. — Courts-martial  derive  their  juris- 
diction and  are  regulated  in  this  country  by  act  of  Congress  in  which 
are  expressed  in  terms  the  crimes  which  may  be  committed,  the  man- 
ner of  charging  the  accused,  and  of  trial,  and  the  punishments  which 

10.  McClaughry  v.  Dendng,  186  U.       IS.  Dynes  v.  Hoover,  20  How.  65, 
S.  49,  22  S.  Ct.  786,  46  U.  S.  (L.  ed.)    15  U.  S.  (L.  ed.)  838. 

1049.  14.  Wise  v.  Withers,  3  Craneh  331, 

11.  See  Courts,  vol.  7,  p.  1039.  2  U.  S.  (L.  ed.)  467;  Dynes  v.  Hoover, 

12.  McClaughry  v.  Deming,  186  U.  2  How.  65, 15  U.  S.  (L.ed.)  838. 
S.  49,  22  S.  Ct.  786,  46  U.  S.  (L.  ed.) 

1049. 
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may  be  inflicted;  or  they  may  get  jurisdiction  by  a  fair  deduc- 
tion from  the  definition  of  the  crime  that  it  comprehends,  and  that 
Congress  meant  to  subject  to  punishment  one  of  a  minor  degree  of  a 
kindred  character,  which  has  already  been  recognized  to  be  such  by 
the  practice  of  courts-martial  in  the  army  and  navy  ser\'ices  of  nations, 
and  by  those  functionaries  in  different  nations  to  whom  has  been 
confided  a  revising  power  over  the  sentences  of  courts-martial.  And 
when  offenses  and  crimes  are  not  given  in  terms  or  by  definition, 
the  want  of  it  may  be  supplied  by  a  comprehensive  enactment  that 
all  crimes  committed  by  persons  belonging  to  the  army  or  navy 
which  are  not  specified  shall  be  punished  according  to  the  laws  and 
customs  in  such  cases,  which  means  that  courts-martial  have  jurisdic- 
tion of  such  crimes  as  are  not  specified,  but  which  have  been  recog- 
nized to  be  crimes  and  offenses  by  the  usages  in  the  army  or  navy 
of  all  nations.  Notwithstanding  the  apparent  indeterminateness  of 
such  a  provision,  it  is  not  liable  to  abuse ;  for  what  those  crimes  are, 
and  how  they  are  to  be  punished,  is  well  known  by  practical  men  in 
the  army  and  navy,  and  by  those  who  have  studied  the  law  of  courts- 
martial,  and  the  offenses  of  which  the  different  courts-martial  have 
cognizance.**  Thus  on  a  charge  of  desertion  a  court-martial  may 
convict  of  an  attempt  to  desert,  although  no  such  offense  is  specified 
in  the  statutes  or  articles  of  war.***  Under  every  system  of  military 
law  for  the  government  of  either  land  or  naval  forces,  the  jurisdiction 
of  courts-martial  extends  to  the  trial  and  punishment  of  acts  of  mili- 
tary or  naval  officei's  which  tend  to  bring  disgrace  and  reproach  upon 
the  senuce  of  which  they  are  members,  whether  those  acts  are  done 
in  the  performance  of  military  duties,  or  in  a  civil  position,  or  in  a 
social  relation,  or  in  private  business.*'  The  jurisdiction  of  a  court- 
martial  extends  to  all  persons  who  are  actually  in  the  army  or  navy 
service.  This  includes  all  those  engaged  in  doing  work  of  a  more 
or  less  civil  nature  as  paymasters,  paymasters'  clerks  and  the  like,  as 
well  as  those  who  are  actually  engaged  in  military  duty.  Anyone 
who  actually  enters  the  military  service  is  subject  to  the  jurisdiction 
of  a  court-martial,  no  matter  what  particular  line  of  duty  he  is 
assigned  to  after  entering  the  service.*®    On  the  principle  that  where 

16.  Dynes  v.  Hoover,  20  How.  65, 15  18.  Ex  parte  Reed,  100  U.  S.  13, 

U.  S.  (L.  ed.)  838;  Smith  v.  Whitney,  25  U.  S.  (L.  ed.)  538;  Smith  v.  Whit- 

116  U.  S.  167,  6  S.  Ct.  570,  29  U.  S.  ney,  116  U.  S.  167,  6  S.  Ct.  570,  29 

(L.  ed.)  601.  U.  S.  (L.  ed.)  601;  Johnsra  v.  Sayre, 

16.  Dynes  v.  Hoover,  20  How.  65, 15  158  U.  S.  109,  15  S.  Ct.  773,  39  U.  S. 
U.  S.  (L.  ed.)  838.  (L.  ed.)  914;  Carter  v.  Roberts,  177 

17.  Smith  v.  Whitney,  116  U.  S.  U.  S.  496,  20  S.  Ct.  713,  44  U.  S. 
167,  6  S.  Ct  570,  29  U.  S.  (L.  ed.)  (L.  ed.)  861;  Carter  v.  McClaughry, 
601 ;  Swaim  v.  United  States,  165  U.  183  U.  S.  366,  22  S.  Ct.  181,  46  U.  S. 
S.  553, 17  S.  Ct.  448,  41  U.  S.  (L.  ed.)  (L.  ed.)  236. 
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jurisdiction  has  attached  it  cannot  be  divested  by  mere  subsequent 
change  of  status,  it  has  been  held  that  an  enlisted  man  may  be  tried 
and  sentenced  after  his  term  of  enlistment  has  expired  if  the  pro- 
ceedings were  commenced  prior  thereto.^  But  if  once  lawfully  dis- 
charged from  service,  the  offender  cannot  afterwards  be  arrested,  or 
held  amenable  to  be  tried  by  court-martial  for  an  offense  committed 
during  the  period  of  his  military  service  except  for  certain  offenses, 
as  desertion,  or  fraud  practiced  against  the  government.*  However, 
the  court-martial  has  jurisdiction  over  a  military  prisoner  though  he 
has  ceased  to  be  a  soldier  by  virtue  of  the  sentence  of  another  court- 
martial;  and  for  offenses  committed  during  his  confinement  he  is 
liable  to  trial  and  punishment  by  court-martial  under  the  rules  and 
articles  of  war.* 

63.  Concurrent  Jurisdiction  with  State  Courts. — The  Articles  of 
War  provide  that  the  crimes  of  manslaughter,  mayhem,  arson,  burg- 
lary, robbery,  larceny,  embezzlement,  perjury,  assault  with  intent  to 
commit  any  felony,  or  assault  with  intent  to  do  bodily  harm,  when 
committed  by  a  person  subject  to  military  law,  shall  be  punished  by 
court-martial,  also  the  crimes  of  murder  and  rape,  except  when  com- 
mitted within  the  geographical  limits  of  the  states  of  the  Union  and 
the  District  of  Columbia  in  time  of  peace.  These  provisions  in  no 
wise  negative  the  power  of  the  civil  courts  of  a  state  to  punish  these 
offenses.  In  construing  a  prior  enactment  conferring  similar  juris- 
diction on  courts-martial  in  time  of  war  *  the  supreme  court  remarked: 
"The  section  does  not  make  the  jurisdiction  of  the  military  tribunals 
exclusive  of  that  of  the  state  courts.  It  does  not  declare  the  soldiers 
committing  the  offenses  named  shall  not  be  amenable  to  punishment 
by  the  state  courts.  .  .  .  Previous  to  its  enactment,  the  offenses 
designated  were  punishable  by  the  state  courts,  and  persons  in  the 
military  service  who  committed  them  were  delivered  over  to  those 
courts  for  trial ;  and  it  contains  no  words  indicating  an  intention  on 
the  part  of  Congress  to  take  from  them  the  jurisdiction  in  this  respect 
which  they  had  always  exercised.  With  the  known  hostility  of  the 
American  people  to  any  interference  by  the  military  with  the  regular 
administration  of  justice  in  the  civil  courts,  no  such  intention  should 
be  ascribed  to  Congress  in  the  absence  of  clear  and  direct  language 
to  that  effect.''  •    The  96th  Article  of  War  provides  that)  though  not 

1.  Carter  ▼.  McCIanghry,  183  U.  S.  Mason,  105  U.  S.  696,  26  U.  8.  (L. 
365,  22  S.  Ct.  181,  46  U.  S.  (L.  «d.)  ed.)  1213;  Grafton  v.  United  States, 
236.  206  U.  S.  333,  27  S.  Ct.  749.  51  U.  S. 

2.  Note:  12  U.  S.  (L.  ed.)  619,  620.  (L.   ed.)    1084,    11   Ann.    Cas.    640; 

3.  Carter  v.  McClaughry,  183  U.  S.  Franklin  v.  United  States,  216  U.  8. 
365,  22  S.  Ct.  181,  46  U.  S.  (L.  ed.)  559,  30  S.  Ct.  434,  54  U.  S.  (L.  ed.) 
236.  615. 

4.  Coleman  v.  Tennessee,  97  U.  S.  5.  Coleman  v.  Tennessee,  97  U.  S. 
509,  24  U.  S.  (L.  ed.)  1118;  Ex  parte  609,  24  U.  S.  (L.  ed.)  1118.    See  also 
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raentioned  in  the  Artioles  of  War,  all  disorders  and  neglects  to  the 
prejudice  of  good  order  and  military  discipline,  all  conduct  of  a 
nature  to  bring  discredit  upon  the  military  service,  and  all  crimes 
and  offenses  not  capital,  of  which  persons  subject  to  military  law 
may  be  guilty,  shall  be  taken  cognizance  of  by  a  general  or  special 
or  summary  court-martial,  according  to  the  nature  and  degree  of  th^ 
offense.  It  is  well  settled  that  this  article  imposes  no  restrictions 
upon  the  power  of  the  civil  courts  of  a  state  to  punish  offenses  com- 
mitted within  their  territorial  jurisdiction.*  It  has  been  held  that 
a  person  who  has  been  placed  on  trial  before  a  court-martial  for 
homicide  has  been  placed  in  jeopardy  within  the  meaning  of  the 
federal  constitution ;  and  that  he  cannot  be  tried  again  for  the  same 
act  before  a  civil  court  of  the  United  States;  but,  of  course,  jeopardy 
before  a  court-martial  acting  under  the  authority  of  the  United  States 
is  no  defense  to  a  proseoution  before  the  civil  courts  of  a  state,  since 
one  act  may  constitute  separate  offenses  against  both  state  and  federal 
authority.'  Also,  under  the  Articles  of  War,  except  in  time  of  war, 
when  any  person  subject  to  military  law,  except  one  held  for  a 
military  offense  or  serving  sentence  therefor,  is  accused  of  €Uiy  crime 
committed  within  the  geographical  limits  of  the  states  of  the  Union 
and  the  District  of  Columbia,  the  commanding  officer,  on  application, 
is  required  to  deliver  over  such  accused  person  to  the  civil  authorities.* 
When  Congress  provides  that  the  failure  of  a  militiaman  to  respond 
to  the  President's  call  shall  constitute  an  offense  punishable  by  court- 
martial,  it  does  not  thereby  assert  exclusive  jurisdiction  but  leaves  it 
to  the  state  to  punish  the  same  offense  by  a  court-martial  organized 
under  state  authority.* 

64.  Jurisdiction  over  Members  of  Militia. — In  many  of  the  statea 
the  legislatures  have  seen  fit  to  provide  for  the  enforcement  of  dis- 
cipline in  the  organized  militia  by  fine  and  imprisonment  imposed 
by  courts-martial  for  infractions  of  rules  and  regulations,  even  in 
times  of  peace.  The  right  so  to  do  is  undoubted.*^  It  has  been 
contended  that  a  trial  by  a  court-martial  of  a  member  of  the  organ- 

Grafton  v.  United  States,  206  U.  S.  Ann.  Cas.  640  and  note. 

333,  27  S.  Ct.  749,  61  U.  S.  (L.  ed.)  8.  Ex  parte  Mason,  105  U.  S.  696, 

1084,  11  Ann.  Cas.  640;  Franklin  v.  26  U.  S.  (L.  ed.)  1213. 

United  States,  216  U.  S.  559,  30  S.  Ct.  9.  Houston  v.  Moore,  5  Wheat.  1. 

434,  54  U,  S.  (L.  ed.)  616.  5  U.  S.  (L.  ed.)  19. 

6.  Graf  ton  v.  United  States,  206  U.  Note :  15  L.R.  A.  116. 

S.  333,  27  S.  Ct.  749,  51  U.  S.  (L.  ed.)  10.  State  v.  Wagener,  74  Minn.  518, 

1084,    11   Ann.    Cas.    640;    Franklin  77  N.  W.  424,  73  A.  S.  R.  369,  42 

V.  United  States,  216  U.  B.  559,  30  S.  L.R. A.  749 ;  State  v.  Peake,  -22  N.  D. 

Ct.  434,  54  U.  S.  (L.  ed.)  615.  467,  135  N.  W.  197,  40  L.R.A.(N.S.) 

7.  Ex  parte  Mason,  105  U.  S.  696,  354;  McGorray  v.  Murphy,  80  Ohio 
26  U.  S.  (L.  ed.)  1213;  Grafton  v.  St.  413,  88  N.  E.  881,  17  Ana.  Cas. 
United  SUtes,  206  U.  S.  333,  27  S.  444. 

Ct.  749,  51  U.  S.  (L.  ed.)   1084,  11 
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ized  militia  in  times  of  peace  is  an  invasion  of  the  constitutional  right 
of  the  citizen,  in  that  it  deprives  him  of  the  right  to  a  trial  by  jury 
on  an  indictment  by  a  grand  jury,  but  in  answer  to  this  it  has  been 
pointed  out  that  the  constitution  simply  preserves  the  right  of  trial 
by  jury  in  cases  where  it  existed  previous  to  its  adoption.  Courts- 
martial  existed  long  before  the  adoption  of  the  constitution,  and  their 
existence  is  impliedly  recognized  in  the  constitution  of  most'  of  the 
states.  They  are  an  executive  agency,  and  belong  to  the  executive, 
and  not  the  judicial,  branch  of  the  government,  and  the  course  of 
their  proceedings  has  always  been  without  a  jury,  save  so  far  as  the 
members  of  the  court  perform  the  functions  of  both  court  and  jury. 
Hence  it  is  no  objection  that  such  courts  have  no  jury,  and  do  not 
conform  their  proceedings  to  those  in  the  ordinary  courts  of  justice." 
While  the  state  militia  are  not  subject  to  the  rules  and  articles  of 
war  of  the  federal  government  when  not  in  the  service  of  that  govern- 
ment, the  states  may  lawfully  adopt  as  their  own  such  rules  and  regu- 
lations, and  in  case  of  such  adoption  the  state  militia  will  be  subject 
thereto.**  Their  application  is,  however,  usually  limited  to  times 
when  the  militia  is  in  active  ser\'ice.**  A  member  of  the  militia 
may  be  tried  by  court-martial  convened  on  the  authority  of  the  United 
States,  for  refusal  to  obey  the  orders  of  the  President  calling  him 
into  the  public  service,  notwithstanding  the  fact  that  he  cannot  be 
said  to  be  employed  in  the  serv-ice  of  the  United  States  as  that  term 
is  used  in  the  articles  of  war.** 

65.  Procedure;  Charges  and  Specifications;  Trial. — The  method 
by  which  a  member  of  the  military  forces  is  brought  to  trial  and 
the  procedure  during  the  trial  are  regulated  in  general  terms  by  statu- 
tory enactments.  In  the  absence  of  positive  enactment  the  law  by 
which  courts-martial  are  bound  to  regulate  their  proceeding  is  found 
in  the  general  usage  and  customs  of  the  military  sen-ice.**  It  is 
provided  by  statute  that  at  the  time  of  arrest  the  person  accused  must 
be  furnished  with  a  true  copy  of  the  charges,  with  the  specifications.** 
According  to  military  usage  and  practice,  the  charge  is  in  effect 

11.  State  V.  Wagener,  74  Minn.  518,  6  U.  S.  (L.  ed.)  537;  Dynes  v.  Hoover, 
77  N.  W.  424,  73  A.  S.  R.  369,  42  20  How.  65,  15  U.  S.  (Ll  ed.)  838; 
L.R.A.  749.  Smith  v.  Whitney,  116  U.  S.  167,  6 

12.  Houston  V.  Moore,  5  Wheat.  1,  S.  Ct.  570,  29  U.  S.  (L.  ed.)  601; 
6  U.  S.  (L.  ed.)  19;  State  v.  Peake,  22  Carter  v.  McClaughiy,  183  U.  S.  365, 
N.  D.  457,  135  N.  W.  197,  40  L.R.A.  22  S.  Ct.  181,  46  U.  S.  (L.  ed.)  236. 
<N.S.)  354  and  note ;  MeQorry  V.  Mur-  16.  Dynes  v.  Hoover,  20  How.  65, 
phy,  80  Ohio  St.  413,  88  N.  E.  881,  16  U.  S.  (L.  ed.)  838;  Johnson  v. 
17  Ann.  Cas.  444.  Sayre,  158  U.  S.  109,  15  S.  Ct.  773, 

13.  State  V.  Peake,  22  N.  D.  457,  39  U.  S.  (L.  ed.)  914;  Bishop  v. 
135  N.  W.  197,  40  L.B.A.(N.S.)  354.  United  States,  197  U.  S.  334,  25  S. 

14.  Martin  v.  Mott,  12  Wheat.  19,  Ct.  440,  49  U.  S.  (L.  ed.)  780;  United 
«  U.  S.  (L.  ed.)  537.  States  v.  Smith,  197  U.  S.  386,  25  S. 

15.  Martin  v.  Mott,  12  Wheat  19,  Ct.  489,  49  U.  S.  (L.  ed.)  801. 
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divided  into  two  parts,  the  first  technicalljr  called  the  "charge,"  and 
the  second  tiie  '^specification."  The  charge  proper  designates  the 
military  offense  of  which  the  accused  is  alleged  to  be  guilty.  The 
specification  sets  forth  the  acts  or  omissions  of  the  accused  which 
form  the  legal  constituents  of  the  offense.*'  The  same  precision  is 
not  required  in  a  charge  brought  before  a  court-martial  as  in  criminal 
proceedings  in  the  civil  courts,*®  but  if  the  charge  preferred  comes 
directly  under  any  enactment  it  should  be  set  forth  in  the  terms  used 
therein.**  The  word  "arrest"  as  employed  in  the  statute  does  not 
relate  to  the  preliminary  arrest  or  detention  of  an  accused  person 
awaiting  the  action  of  higher  authority  to  frame  charges  and  speci- 
fications and  order  a  court-martial,  but  to  the  arrest  resulting  from 
the  preferring  of  the  charges  by  the  proper  authority  and  the  conven- 
ing of  a  court-martial.*®  Hence  where  the  accused  is  put  under 
arrest  to  await  the  action  of  a  court  of  inquiry  he  is  not  to  be  con- 
sidered under  arrest  for  trial  by  court-martial  until  the  action  of  the 
court  of  inquiry  is  made  known,  and  he  is  duly  informed  thereof; 
and  a  service  of  a  copy  of  the  charge  and  specifications  at  that  time 
is  a  compliance  with  the  statute.*  So  where  the  accused  is  placed 
under  arrest  as  a  temporary  precaution  and  is  thereafter  restored  to 
duty,  a  service  of  a  copy  of  the  charges  and  specifications  on  his  rear- 
rest is  in  time.*  The  United  States  constitution  provides  that  "no 
person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except 
in  cases  arising  in  the  land  t)r  naval  forces,  or  in  the  militia,  when  in 
actual  service  in  time  of  war  or  public  danger,"  and  it  has  been  con- 
tended that  the  words  "when  in  actual  service  in  time  of  war  or  public 
danger"  refer  not  merely  to  the  last  antecedent,  "or  in  the  militia," 
but  also  to  the  previous  clause,  "in  the  land  or  naval  forces."  It  has 
been  expressly  held,  however,  that  while  such  construction  is  gram- 
matically possible  it  is  opposed  to  the  evident  meaning  of  the  pro 
vision,  taken  by  itself,  and  still  more  so  when  it  is  considered  together 
with  the  other  provisions  of  the  constitution,  and  that  the  words  in 
question  apply  to  the  militia  only.*  It  is  a  usual  constitutional  pro- 
vision in  the  United  States  that  a  person  on  trial  for  a  crime  shall 

17.  Carter  v.  McClaughn^  183  U.  S.  386,  25  S.  Ct.  489,  49  U.  S.  (L.  ed.) 
S.  365,  22  S.  Ct.  181,  46  U.  §.  (L.  ed.)    801. 

236.  1.  Johnson  v.  Sayte,  158  U.  S.  109, 

18.  Smith  V.  Whitney,  116  U.  S.  167,  15  S.  Ct.  773,  39  U.  S.  (L.  ed.)  914. 
6  S.  Ct.  570,  29  U.  S.  (L.  ed.)  601;  2.  Bishop  v.  United  States,  197  U. 
Carter  v.  McClaughry,  183  U.  S.  365,  S.  334,  25  S.  Ct.  440,  49  U.  S.  (L.  ed.) 
22  S.  Ct.  181,  46  U.  S.  (L.  ed.)  236.  780. 

19.  Smith  V.  Whitney,  116  U.  S.  3.  Dynes  v.  Hoover,  20  How.  65,  15 
167,  6  S.  Ct.  570,  29  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  838;  Johnson  v.  Sayre, 
601.  158  U.  S.  109, 15  S.  Ct.  773,  39  U.  S. 

20.  United  States  v.  Smith,  197  U,  (L.  ed.)  914, 
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be  confronted  by  the  witnesses  against  him,  but  this  right  is  a  per- 
aonal  privilege  of  which  every  defendant  may  avail  himself,  or  which 
he  may  waive,  as  he  may  see  fit.*  These  general  principles  apply 
also  to  a  trial  before  a  court-martial,  and  it  has  been  held  that 
a  defendant  cannot  successfully  claim  that  a  court-martial  convened 
at  his  request  to  investigate  charges  against  him  was  without  juris- 
diction and  the  judgment  void  because,  as  a  condition  precedent  to 
the  calling  of  the  court,  he  was  required  to  consent  to  the  admission 
in  evidence  of  the  record  of  the  testimony  introduced  before  a  prior 
court  of  inquiry,  with  the  right  to  call  additional  witnesses.*  By  the 
present  Articles  of  War  depositions  are  declared  admissible,  under 
some  circumstances,  in  non-capital  cases.  It  is  generally  held  at 
the  present  time  that  one  accused  of  crime  has  the  right  to  be  repre- 
sented before  the  court  by  counsel.*  And  a  constitutional  provision 
extending  that  right  to  one  accused  in  any  trial  in  any  court  what- 
ever applies  to  a  court-martial,  and  gives  the  accused  the  unde- 
niable right  to  defend  by  counsel.  And  a  court-martial  has  no  power 
to  refuse  an  attorney  the  right  to  appear  before  it  if  he  is  properly 
licensed  to  practice  in  the  courts  of  the  state.  Of  course  if  an 
attorney's  conduct  is  contemptuous  before  a  court-martial,  that  court 
can  avail  itself  of  the  remedy  provided  by  statute  to  punish  him, 
but  it  cannot  suspend  him  or  interrupt  him  in  the  exercise  of  his 
rights.'  The  suspension  of  an  officer  charged  with  drunkenness 
and  neglect  of  duty,  for  a  few  hours,  when  he  was  restored  to  duty 
to  give  time  to  investigate  tJie  case,  is  not  such  a  punishment  for  the 
offense  as  precludes  further  proceedings  against  him  by  court-martial, 
but  must  be  deemed  simply  a  temporary  precaution  for  the  preserva- 
tion of  good  order  and  discipline.® 

66.  Sentence  and  Punishment. — ^In  the  case  of  a  conviction  on 
charges  and  specifications  embracing  several  distinct  offenses,  only 
a  single  sentence  can  be  imposed  by  a  court-martial,  regardless  of  any 
difference  in  the  character  of  the  offenses  or  in  the  manner  in  which 
they  may  be  punished.*  The  amount  or  extent  and  the  character 
of  the  punishment  are  left  to  the  discretion  of  the  court-martial  in 
most  cases.*^     The  punishment  for  desertion  in  time  of  war  may 

4.  See  Criminal  Law,  vol.  8,  pp.  9.  Carter  v.  McClaughry,  183  U.  S. 

84,  89.  365,  22  S.  Ct.  181,  46  U.  S.  (L.  ed.) 

6.  Muiaan  v.  United  States,  212  U.  236. 

S.  516,  29  S.  Ct.  330,  53  U.  S.  (L.  ed.)  10.  Dynes  v.  Hoover,  20  How.  65, 

632.  15  U.  S.  (L.  ed.)  838;  Smith  v.  Whit- 

6.  See  Criminal  Law,  vol.  8,  p.  83.  ney,  116  U.  S.  167,  6  S.  Ct.  570,  29 

7.  State  V.  Crosby,  24  Nev.  115,  50  U.  S.  (L.  ed.)  601;  Grafton  v.  United 
Pac  127,  77  A.  S.  R.  786.  States,  206  U.  S.  333,  27  S.  Ct.  749, 

8.  Bishop  V.  United  States,  197  U.  51  U.  S.  (L,  ed.)  1084,  11  Ann.  Cas. 
S.  334,  25  S.  Ct  440,  49  U.  S.  (I^.  ed.)  640. 

780. 
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be  death  or  such  other  punishment  as  the  court  may  direct;  and  in 
times  of  peace  any  punishment,  excepting  death,  which  a  court-martial 
may  direct.'*  However,  the  discretion  of  the  court  is  not  absolutely 
unlimited,  for  it  has  been  provided  by  statute  that  whenever  the 
punishment  of  any  military  offense  is  left  to  the  discretion  of  a  court- 
martial,  the  punishment  therefor  shall  not,  in  time  of  peace,  be  in 
excess  of  a  limit  which  the  President  may  prescribe,  and  by  the 
executive  order  of  the  President  made  in  pursuance  of  the  authority 
thus  given  the  punishment  of  enlisted  men  is  limited  to  four  years' 
imprisonment  Such  order,  however,  relates  to  cases  of  enlisted  men 
only,  and  does  not  apply  to  sentences  imposed  upon  commissioned 
officers.**  The  Articles  of  War  now  provide  that,  except  for  certain 
designated  oflFenses,  no  person  shall  under  the  sentence  of  a  court- 
martial  be  punished  by  confinement  in  a  penitentiary  unless  an  act 
or  omission  of  which  he  is  convicted  is  recognized  as  an  offense. of  a 
oivil  nature  by  some  statute  of  the  United  States,  or  by  the  com- 
mon law  as  the  same  exists  in  the  District  of  Columbia,  or  by  way 
of  commutation  of  a  death  sentence  (superseding  an  article  which 
referred  to  the  law  of  the  state,  territory,  or  district  in  which  the 
offense  was  committed). *•  Under  this  provision  when  the  offense 
is  one  not  recognized  by  the  laws  regulating  civil  society,  there  can 
be  no  punishment  by  confinement  in  a  penitentiary.**  When,  how- 
ever, the  act  charged  is  actually  a  crime  against  society,  a  court- 
martial  is  authorized  to  inflict  punishment  by  confinement  in  the 
penitentiary,  and  in  addition  to  such  imprisonment,  it  may  subject 
the  offender  to  a  dishonorable  discharge  from  the  army  and  a  for- 
feiture of  his  pay  and  allowances.**  By  express  provision  of  the 
federal  statutes  any  officer  who  is  convicted  of  conduct  unbecoming 
an  officer  and  a  gentleman  shall  be  dismissed  from  the  service  and 
when  dismissed  from  the  Service  for  cowardice  or  fraud,  the  sentence 
shall  further  direct  that  the  crime,  punishment,  name  and  place  of 
abode  of  the  delinquent  shall  be  published  in  the  newspapers  in  and 
about  the  camp  and  in  the  state  from  which  the  officer  came,  or 
where  he  usually  resides.**    The  commitment  of  one  convicted  before 

11.  Knrtir  v.  Moflfitt,  116  U.  S.  487,  14.  Ex  parte  Mason,  105  U.  S.  696, 
6  S.  Ct.  148,  29  U.  S.  (L.  ed.)  468;  26  U.  S.  (L.  ed.)  1213;  Carter  v. 
Dillingham  v.  Booker,  163  Fed.  696,  McClaughry,  183  U.  S.  366,  22  S.  Ct. 
90  C.  C.  A.  280,  16  Ann.  Cas.  127,  18  181,  46  U.  S.  (L.  ed.)  236;  Grafton  v. 
L.R.A.(N.S.)  §56.  United  States,  206  U.  S.  333,  27  S. 

12.  Carter  v.  McClaughry,  183  U.  S.  Ct.  749,  51  U.  S.  (L.  ed.)  1084,  11 
365,  22  8.  Ct.  181,  46  U.  S.  (L.  ed.)  Ann.  Cas.  640. 

236.  15.  Ex  parte  Mason,  105  U.  S.  696, 

13.  Ex  parte  Mason,  105  U.  S.  696,  26  U.  S.  (L.  ed.)  1213;  Carter  v. 
26  U.  S.  (L.  ed.)  1213;  Gh-afton  v.  McClaughry,  183  U.  S.  365,  22  S.  Ct. 
United  States,  206  U.  S.  333,  27  S.  181,  46  U.  S.  (L.  ed.)  236. 

Ct.  749,  51  U.  S.  (L.  ed.)  1084,  11  16.  Smith  v.  Whitney,  116  U.  S. 
Anti.  Cas.  640.  167,  6  8.  Ct.  570,  29  U.  S.  (L.  ed.) 
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a  court-ixiaxtial  need  not  be  as  formal  as  that  required  where  onp 
has  been  convicted  before  a  civil  court.  And  indeed  a  commitment 
is  not  essential.  In  field  service  the  offender  is  taken  to  the  guard 
house  without  preliminaries  or  ceremony.  In  the  absence  of  a  mili- 
tary prison  he  is  delivered  to  a  sheriff  or  jailer  upon  arrangement  with 
the  latter.*'  On  the  ground  that  where  jurisdiction  once  attaches 
it  continues  until  the  purpose  for  which  it  was  invoked  has  been 
accomplished  a  sentence  of  fine  and  imprisonment  may  be  executed 
although  the  judgment  of  the  court  carried  with  it  dismissal  from 
service/®  and  a  sentence  of  a  court-martial  may  be  carried  into  effect 
after  the  lapse  of  many  years,  and  the  severance  of  all  connection 
with  the  army.** 

67.  Review  and  Confirmation  of  Sentence  Generally. — It  was  for- 
merly required  that  the  whole  proceedings  of  a  court-martial  should  be 
laid  before  the  reviewing  officer,^*  but  this  was  subsequently  changed 
to  the  requirement  that  the  whole  proceeding  should  be  approved, 
and  subsequently  it  was  provided  that  the  sentence  of  a  cour1>-martiaI 
should  not  be  carried  into  execution  until  it  was  approved  by  the 
proper  authority,  and  under  this  provision  it  was  held  that  the 
approval  of  the  sentence  was  all  that  was  required  and  that  the 
approval  of  the  whole  proceeding  was  unnecessary.*  The  present 
articles  provide  that  the  power  to  approve  a  sentence  shall  be  held  to 
include  the  power  to  approve  or  disapprove  a  finding  and  to  approve 
only  so  much  of  a  finding  of  a  particular  offense  as  involves  a  find- 
ing of  guilty  orf  a  lesser  included  offense  when,  in  the  opinion  of  the 
reviewing  authority,  the  evidence  of  record  requires  a  finding  of  only 
the  lesser  degree  of  guilt.  The  officer  who  must  approve  the  sentence 
of  a  court-martial  is  the  officer  convening  such  court,*  and,  in  addition 
to  such  approval,  confirmation  by  the  President  is  required  of  a 
sentence  respecting  a  general  officer  and  of  a  sentence  of  death  or 
dismissal  with  certain  exceptions.'  Of  course  where  the  President 
convenes  the  court  he  is  the  reviewing  authority  in  all  cases,*  and,  by 
express  provision  of  the  Articles  of  War,  additional  confirmation 

601;  Carter  v.  MeClaughry,  183  U.  S.  34  U.  S.  (L.  ed.)  828;  United  States 

365,  22  S.  Ct.  181,  46  U.  S.  (L.  ed.)  v.  Fletcher,  148  U.  S.  84,  13  S.  Ct 

236.  552,  37  U.  S.  (L.  ed)  378. 

17.  McGorray  v.  Murphy,  80  Ohio  1.  Carter  v.  MeClaughry,  183  U.  S. 
St.  413»  88  N.  E.  881,  17  Ann.  Cas.  365,  22  S.  Ct.  181,  46  U.  S.  (L.  ed.) 
444.  236. 

18.  Carter  v.  MeClaughry,  183  U.  S.  2.  Dynes  v.  Hoovwr,  20  How.  65, 
365,  22  S.  Ct.  181,  46  U.  S.  (L.  ed.)  15  U.  S.  (L.  ed.)  838. 

236.  3.  Bishop  v.  United  Stetes,  197  U. 

19.  Coleman  v.  Tennessee,  97  U.  S.  S.  334,  25  S.  Ct.  440,  49  U,  S.  (L.  ed.) 
509,  24  U.  S.  (L.  ed.)  1118.  780. 

20.  Dynes  v.  Hoover,  20  How.  65,  4.  Carter  v.  MeClaughry,  183  U.  S. 
16  U.  S.  (L.  ed.)  838;  United  States  365,  22  S.  Ct.  181,  46  U.  S.  (L.  ed.) 
V.  Page,  137  U.  S.  673,  11  S.  Ct.  219,  236. 
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ia  unnecessary.  Tlie  power  of  confirmation,  as  defined  in  the  articles, 
is  similar  to  the  power  of  approval.  When  a  court-martial  appears  to 
have  erred  in  any  respect,  the  reviewing  authority  may  reconvene  the 
court  for  a  consideration  of  its  action,  with  suggestions  for  its  guid- 
ance. The  court  may  thereupon,  should  it  concur  in  the  views  sub- 
miitted,  proceed  to  remedy  the  errors  pointed  out,  and  may  modify  or 
completely  change  its  findings.  The  object  of  reconvening  the  court 
in  such  a  case  is  to  afford  it  an  opportunity  to  reconsider  the  record  for 
the  purpose  of  correcting  or  modifying  any  conclusions  thereupon,  and 
to  make  any  amendments  of  the  record  necessary  to  perfect  it.  Under 
this  authority  the  reviewing  officer  may  properly  return  proceedings 
to  a  court-martial  as  many  times  as  he  may  deem  necessary,^  and 
may  properly  recommend  a  more  severe  sentence.'  It  is  not  in  the 
power  of  the  revising  authority,  however,  to  compel  a  court  to  change 
its  sentence,  where,  upon  being  reconvened  by  him,  they  have  refused 
to  modify  it,  nor  directly  or  indirectly  to  enlarge  the  measure  of 
punishment  imposed  by  sentence  of  a  court-martial.'  Under  the 
British  Mutiny  Act  the  power  of  the  reviewing  authority  to  return 
proceedings  is  limited  to  a  single  time,  and  the  reviewing  authority 
has  no  power  to  recommend  a  more  severe  sentence.® 

68.  Nature  of  Act  of  Reviewing  Officer;  Evidence  of  Confirmation; 
Mitigation  of  Ptinishment — Bringing  the  sentence  and  proceedings  of 
a  court-martial  before  the  reviewing  officer  is  in  the  nature  of  an 
appeal  to  such  officer,*  and  his  approval  without  which  the  sentence 
cannot  be  executed  is  as  much  a  part  of  the  judgment,  according  to 
law,  as  is  the  trial  or  the  sentence.  When  he  performs  this  duty  of 
approving  the  sentence  of  a  court-martial  his  act  has  all  the  solemnity 
and  significance  of  the  judgment  of  a  court  of  law.  There  can  be  no 
doubt  that  the  President,  in  the  exercise  of  his  executive  power  under 
the  constitution,  may  act  through  the  head  oi  the  appropriate  executive 
department  The  heads  of  departments  are  his  authorized  assistants  in 
the  performance  of  his  executive  duties,  and  their  official  acts,  promul- 
gated in  the  regular  course  of  business,  are  presumptively  his  acts.  But 
the  action  required  of  the  President  in  approving  or  disapproving  the 
sentence  of  a  court-martial  is  judicial  in  its  character,  not  adminis- 
trative. As  commander  in  chief  of  the  army  he  has  been  made 
by  law  the  person  whose  duty  it  is  to  review  the  proceedings  of  courts- 

5.  Swaim  v.  United  States,  166  U.  Gaughry,  183  U.  S.  365,  22  S.  Ct.  181, 
S.  553,  17  S.  Ct.  448,  41  U.  S.  (U  ed.)    46  U.  S.  (L.  ed.)  236. 

823.  8.  Ex  parte  Reed,  100  U.  S.  13,  25 

6.  Ex  parte  Reed,  100  U.  S.  13,  26  U.  S.  (L.  ed.)  538;  Swaim  v.  United 
U.  S.  (L.  ed.)  538;  Swaim  v.  United  States,  165  U.  8.  553,  17  S.  Ct  448, 
States,  165  U.  S.  553,  17  S.  Ct.  448,  41  U.  S.  (L.  ed.)  823. 

41  U.  S.  (L.  ed.)  823.  9.  Dynes  v.  Hoover,  20  How.  65, 

7.  Ex  parte  Reed,  100  U.  S.  13,  25    15  U.  S.  (L.  ed.)  838. 
U.   S.    (L.   ed.)    538;    Carter  v.   Mc- 
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martial  in  certain  cases,  and  this  implies  that  he  is  himself  to  con- 
sider the  proceedings  laid  before  him  and  decide  personally  whether 
tliey  ought  to  be  carried  into  effect.  Such  a  power  he  cannot  dele- 
gate. His  personal  judgment  is  required,  as  much  so  aa  it  would 
have  been  in  passing  on  the  case,  if  he  had  been  one  of  the  members 
of  the  court-martial  itself.*^  But  while  the  judgment  must  be  his 
own  personal  judgment  it  need  not  be  attested  by  his  sign  manual 
in  order  to  be  effectual.^*  Where  the  record  discloses  that  the  pro- 
ceedings of  a  court-martial  embracing  its  sentence  of  dismissal  of  an 
officer  have  been  laid  before  the  President  for  his  orders  in  the  case, 
the  orders  subsequently  issued  thereon  are  presumed  to  be  his,^*  and 
therefore  a  written  statement,  signed  by  the  Secretary  of  War  or  Navy, 
attesting  the  President's  determination  confirming  a  sentence  is  suffi- 
cient.*' But  it  has  been  held  that  it  will  not  be  sufficient  unless  it 
is  authenticated  in  a  way  to  show  otherwise  than  argumentatively 
that  it  is  the  result  of  the  judgment  of  the  President  himself,  and 
that  it  is  not  a  mere  departmental  order  which  might  or  might  not 
have  attracted  his  personal  attention.  The  fact  that  the  order  was 
his  own  should  not  be  left  to  inference  only.**  Every  officer  who  is 
authorized  to  convene  a  general  court-martial  has  the  power,  on  revi- 
sion of  its  proceedings,  to  remit  or  mitigate,  but  not  to  commute,  the 
sentence  of  any  such  court  which  he  is  authorized  to  approve  and 
confirm.  There  is  a  technical  difference  between  the  commutation 
of  a  sentence  and  the  mitigation  thereof.  The  first  is  a  change  of 
a  punishment  to  which  a  person  has  been  condemned  into  one  less 
severe,  substituting  a  less  for  a  greater  punishment  by  authority  of 
huv.  To  mitigate  a  sentence  is  to  reduce  or  lessen  the  amount  of 
the  penalty  or  punishment.  Under  this  rule  a  reviewing  officer  may, 
when  the  sentence  of  the  court  is  dismissed,  change  it  to  suspension 
for  a  stated  period  on  half  pay,  and  a  reduction  in  rank.** 

69.  Review  of  Proceedings  of  Courts-martial  by  Civil  Courts  Gen- 
erally.— Federal  courts-martial  are  lawful  tribunals,  with  authority  to 
determine  finally  any  case  over  which  they  have  jurisdiction;  and 
their  proceedings,  when  confirmed  as  provided,  are  not  open  to  review 

10.  Runkle  v.  United  States,  122  U.  828;  Ide  v.  United  States,  150  U.  S. 
S.  543,  7  S.  Ct.  1141,  30  U.  S.  (L.  ed.)  517,  14  S.  Ct.  188,  37  U.  S.  (L.  ed.) 
1167.  11G6;  United  States  v.  Fletcher,  148 

11.  United  States  v.  Page,  137  U.  U.  S.  84,  13  S.  Ct.  552,  37  U.  S.  (L. 
S.  673, 11  S.  Ct.  219,  34  U.  S.  (L.  ed.)  ed.)  378;  Bishop  v.  United  States,  197 
828;  United  States  v.  Fletcher,  148  U.  U.  S.  334,  25  S.  Ct.  440,  49  U.  S. 
S.  84,  13  S.  Ct.  552,  37  U.  S.  (L.  ed.)  (L.  ed.)  780. 

378.  14.  Runkle  v.  United  States,  122  U. 

12.  United  States  v.  Page,  137  U.  S.  S.  543,  7  S.  Q.  1141,  30  U.  S.  (L.  ed.) 
673,  11  S.  Ct.  219,  34  U.  S.  (L.  ed.)    1167. 

828.  15.  MuHan  v.  United  States,  212  U. 

13.  United  States  v.  Page,  137  U.  S.  S.  516,  29  S.  Ct.  330,  53  U.  S.  (L.  ed.) 
673,  11  S.  Ct.  219,  34  U.  S.  (L.  fed.)    632. 
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by  the  civil  tribunals,**  except  for  the  purpose  of  ascertaining  whether 
the  military  court  had  jurisdiction  of  the  person  and  subject  matter, 
and  whether,  though  having  such  jurisdiction,  it  bad  exceeded  its 
powers  in  the  sentence  pronounced.*^  If  it  were  otherwise,  the  civil 
courts  would  virtually  administer  the  rules  and  articles  of  war  irre- 
spective of  those  to  whom  that  duty  and  obligation  has  been  confided 
by  the  laws  of  the  United  States,  from  whose  decisions  no  appeal  or 
jurisdiction  of  any  kind  has  been  given  to  tlue  civil  magistrate  or 
civit  courts.*®  But  if  a  court-martial  has  no  jurisdiction  over  the 
subject  matter  of  the  chai^  it  has  been  convened  to  try,  or  shall 
inflict  a  punishment  foorbidden  by  the  law,  though  its  sentence  shall 
be  approved  by  the  crfficers  having  a  revisory  power  of  it,  civil  courts 
may,  on  an  action  by  a  party  aggrieved  by  it,  inquire  into  the  want 
of  the  court's  jurisdiction,  and  give  him  redress.**  In  some  states 
these  rules  have  been  held  to  apply  to  the  adjudications  of  militia 
courts-martial,**  but  in  others  it  is  held  that  a  civil  court  has  power 
to  review  an  adjudication  of  a  court  in  the  state  military  establish- 
ment when  such  adjudication  affects  the  person  and  property  of  a 
citizen.  These  latter  decisions  proceed  upon  the  theory  that  a  mili- 
tary tribunal  is  a  court  of  inferior  jurisdiction,  and  as  such  comes 
within  the  general  reviewing  power  of  the  civil  courts.* 

16.  Dynes  v.  Hoover,  20  How.  65,  17.  Carter  v.  Roberts,  177  U.  S.  496, 

16  U.  8.  (L.  ed.)  838;  Ex  parte  Reed,  20  8.  Ct.  713,  44  U.  S.  (L.  ed.)  861; 

100  U.  S.  13,  25  U.  S.  (L.  ed.)  638;  Carter  v.  McClaughry,  183  U.  S.  365, 

Ex  parte  Mason,  105  U.  S.  696,  26  32  S.  Ct.  181,  46  U.  8.  (L.  ed.)  236; 

U.  S.  (L.  ed.)  1213;  Keyes  v.  United  Grafton  v.  United  States,  206. U.  S. 

States,  109  U.  S.  336,  3  S.  Ct.  202,  333,  27  8.  Ct.  749,  51  U.  8.  (L.  ed.) 

27  U.  8.  (L.  ed.)  954;  Wales  v.  Whit-  1084,  11  Ann.  Cas.  640. 

ney,  114  U.  8.  664,  5  8.  Ct.  1050,  29  Note:  17  Ann.  Cas.  446. 

U.  8.  (L.  ed.)  277;  8mith  v.  Whitney,  18.  Dynes  v.  Hoover,  20  How.  65, 

116  U.  8.  167,  6  8.  Ct.  570,  29  U.  S.  15  U.  8.  (L.  ed.)  838;  Smith  v.  Wl^it- 

(L.  ed.)  601 ;  United  States  V.  Fletcher,  nev,  116  U.  S.  167,  6  8.  Ct.  570,  29 

148  U.  8.  84,  13  8.  Ct.  552,  37  U.  8.  U.'  8.  (L.  ed.)  601;  Swaim  v.  United 

(L.  ed.)    378;   Ide  v.  United   States,  States,  166  U.  8.  553,  17  8.  Ct.  448, 

150  U.  S.  517,  14  8.  a.  188,  37  U.  8.  41  U.  8.  (L.  ed.)  823. 

(L.  ed.)  1166;  Johnson  v.  Savre,  158  19.  Wise  v.  Withers,  3  Cranch  331, 

U.  8.  109,  15  8.  Ct.  773,  39  U.  8.  2  U.  8.  (L.  ed.)  467 ;  Dynes  v.  Hoover, 

(L.  ed.)  914;  Swaim  v.  United  States,  20  How.  65,  15  U.  8.   (L.  ed.)   838. 

165  U.  8.  553,  17  8.  Ct.  448,  41  U.  8.  Notes :  L.R J1.1915A  1170 ;  17  Ann. 

(L.  ed.)   823;  Carter  v.  Roberts,  177  Cas.  446." 

U.  8.  496,  20  8.  Ct.  713,  44  U.   8.  20,  State  v.  Nuchols,  18  N.  D.  233, 

(L.  ed.)   861;  Carter  v.  McClaughry,  119  N.  W.  632,  20  L.R.A-(N.S.)  413; 

183  U.  8.  365,  22  8.  Ct.  181,  46  U.  8.  State  v.  Peake,  22  N.  D.  457,  135  N. 

(L.  ed.)  236;  Grafton  v.  United  States,  W.  197,  40  L.R.A.(N.S.)  354;  Brown 

206  U.  8.  333,  27  8.  Ct.  749,  51  U.  8.  v.   Wadsworth,  15  Vt.  170,  40   Am. 

(L.    ed.)    1084,   11    Ann.    Ca?.    640;  Dec.  674. 

Mullan  v.  United  States,  212  U.  S.  516,  1.  People   v.   Hoffman,  166   N.   Y. 

29  8.  Ct.  330,  63  U.  8.  (L.  ed.)  632.  462,  60  N.  B.  187,  54  L.R.A.  597. 

Note:  17  Ann.  Cas.  445,  446.  Note:  17  Ann.  Cas.  447,  448. 
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70.  Prohibition. — ^English  military  and  naval  courts-martial  are 
subject  to  the  controlling  authority  of  the  courts  of  Westminster  Hall, 
which  is  exercised  by  prohibition  to  prevent  such  courts-maxtial  from 
exceeding  their  jurisdiction.*  In  this  country,  however,  the  acts  of 
a  federal  court-martial  within  the  scope  of  its  jurisdiction  and  duty 
may  not  be  controlled  or  reviewed  in  a  civil  court  by  a  writ  of  pro- 
hibition,* and  in  some  jurisdictions  the  power  of  a  state  appellate 
court  to  issue  such  writ  to  a  militia  court-martial  has  also  been 
denied  on  the  ground  that  such  tribunals  are  not  parts  of  the  judicial 
system,  and  are  not  inferior  courts  within  the  meaning  of  a  consti- 
tutional grant  of  power  of  general  superintending  control  over  infe- 
rior courts.*  According  to  other  decisions,  however,  it  seems  that  a 
civil  court  in  a  proper  case  may  issue  the  writ  of  prohibition  directed 
to  a  militia  court-martial  of  the  state,  commanding  such  courtrmartial 
to  discontinue  a  prosecution  instituted  before  it.*  A  writ  of  prohibi- 
tion will  not  issue  in  any  case  unless  it  clearly  appears  that  the  infe- 
ricMT  court  is  about  to  exceed  its  jurisdiction.  It  cannot  be  made  to 
serve  the  purpose  of  a  writ  of  error  or  certiorari  to  correct  mistakes 
of  that  court  in  deciding  any  question  of  law  or  fact  within  its  juris- 
diction. This  rule  has  always  been  adhered  to  by  the  courts  of 
England  and  of  the  several  states,  in  the  exercise  of  their  inherent 
jurisdiction  to  issue  writs  of  prohibition  to  courts-martial.* 

71.  Certiorari;  Habeas  Corpus. — The  proceedings  of  military  tri- 
bunals cannot  be  reviewed  by  the  supreme  court  of  the  United  States 
by  certiorari,  under  the  power  to  issue  all  write  not  specifically 
provided  for  by  the  statute,  which  may  be  necessary  for  the  exercise 
of  its  jurisdiction  and  agreeable  to  the  usage  and  principles  of  law; 
and  the  question  of  the  issue  of  the  writ  in  the  exercise  of  inherent 
general  power  cannot  arise  in  respect  of  such  tribunals^  since  they 
are  not  courts  with  jurisdiction  in  law  or  equity,  within  the  meaning 
of  those  terms  as  used  in  the  constitution.'  While  it  is  no  doubt 
true  that  a  court-martial  is  not  a  court,  it  has  frequently  been  held 
that  it  is  nevertheless  a  tribunal  within  the  meaning  of  state  consti- 
tutions and  statutes  allowing  a  writ  of  certiorari  to  issue  to  ifeview 
the  proceedings  of  an  inferior  tribunal,  and  that  the  proceedings  of 

2.  Notes:    111   A.    S.   R.   936;    20    Ann.  Cas.  446.     Gfenerally  as  to  the 
L.R.A.(N.S.)  415;  17  Ann.  Cas.  448.  nature  and  scope  of  a  writ  of  pro- 

3.  Smith  V.  Whitney,  116  U.  S.  167,  hibition,  see  pROHiBmoN. 

6  S.  Ct.  570,  29  U.  S.   (L.  ed.)   601.  7.  Ex  parte  Vallandigham,  1  Wall. 

Notes:  111  A.  S.  R.  936;  20  L.R.A.  243,  17  U.   S.    (L.  ed.)    589;  In  re 

(N.S.)  415;  17  Ann.  Cas.  446.  Vidal,  179  U.  S.  126,  21  S.  Ct.  48, 

4.  State  v.  Nuchols,  18  N.  D.  233,  46  U.  S.  (L.  ed.)  118. 

119  N.  W.  632,  20  L.R.A.(N.S.)  413       Note:  17  Ann.  Cas.  446. 

and  note.  As  to  the  use  of  the  writ  of  certiorari 

6.  Notes:  20  L.R.A.(N.S.)  414;  17  generally,  see  Certiorari,  vol.  5,  p.  249 
Ann.  Cas.  448.  et  seq. 

6.  Notes:  20  L.R.A.(N.S.)  415;  17  - 
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a  militia  court-martial  may  be  reviewed  on  certiorari;  ®  not  for  the 
purpose  of  correcting  any  mere  errors  which  may  have  been  com- 
mitted by  it,  but  solely  for  the  purpose  of  determining  whether  such 
tribunal  exceeded  its  jurisdiction.*  In  some  states,  however,  the  view 
has  been  taken  that  a  civil  court  will  not  grant  the  writ  of  certiorari 
to  bring  up  the  proceedings  of  a  militia  court-martial,  and  various 
reasons  have  been  given  for  this  view  It  has*  been  said  that  certiorari 
lies  only  to  review  judicial  .acts,  and  that  the  proceedings  and  sentence 
of  a  court-martial  cannot  be  considered  judicial  acts.  And  it  has 
also  been  said  that  the  person  complaining  of  the  sentence  of  a  court- 
martial  has  a  remedy  by  an  action  at  law,  to  which  he  must  be  left. 
Still  another  reason  advanced  is  that  there  is  no  person  to  whom 
the  writ  can  go  and  who  can,  as  of  and  for  the  court,  certify  the 
proceeding's,  because  the  court  is  dissolved  upon  the  rendition  of 
sentence,  and  thereafter  the  proceedings  are  in  the  possession  of  the 
officer  ordering  the  court.*®  It  cannot  be  doubted  that  the  civil  courts 
may  in  any  case  inquire  into  the  jurisdiction  of  a  court-martial,  either 
federal  or  state,  in  habeas  corpus  proceedings,  and,  if  it  appeal's  that 
the  party  condemned  was  not  amenable  to  its  jurisdiction,  may  dis- 
charge him  from  the  sentence.**  On  the  other  hand,  it  is  equally 
clear  that  by  habeas  corpus  the  civil  courts  exercise  no  supervisory 
or  correcting  power  over  the  proceedings  of  a  court-martial,  and  that 
no  mere  errors  in  their  proceedings  are  open  to  consideration.**  The 
single  inquiry,  the  test,  is  jurisdiction.  That  being  established,  the 
habeas  corpus  must  be  denied  and  the  petitioner  remanded.  That 
wanting,  it  must  be  sustained  and  the  petitioner  discharged.*' 

8.  People  V.   Hoilman,  166  N.   Y.   88  N.  E.  881,  17  Ann.  Cas,  444  and 
462,   60   N.   E.   187,  54  L.R.A.   697;    note. 

State  V.  Peake,  22  N.  D.  467,  136  N.  Note:  87  A.  S.  R.  203. 

W.   197,  40  L.R.A.(N.S.)    354.  And  see  Habeas  Corpus,  vol.  12, 

Notes:    20    L.R.A.(N.S.)    416;    17  p.  1212. 

Ann.  Cas.  447.  12.  In  re  Grimley,  137  U.  S.  147, 11 

9.  State  V.  Peake,  22  N.  D.  457,  135  S.    Ct.   54,  34  U.   S.    (L.   ed.)    636: 
N.  W.  197,  40  L.R.A.(N.S.)   354,  Dillingham  v.  Booker,  163  Fed.  696, 

10.  Notes:  20  L.R.A.(N.S.)  418;  17  90  C.  C.  A.  280,  16  Ann.  Cas.  127, 
Ann.  Cas.  447.               •  18    L.R.A.(N.S.)    956;    McGorrav   v. 

11.  Ex  parte  Reed,  100  U.  S.  13,  Murphy,  80  Ohio  St.  413,  88  N.  E.'881, 
25  U.  S.  (L.  ed.)  538;  In  re  Grimley,  17  Ann.  Cas.  444  and  note. 

137  U.  S.  147,  11  S.  Ct.  54,  34  U.  S.  Note:  87  A.  S.  R.  203. 

(L.  ed.)  636;  Johnson  v.  Sayre,  158  13.  In  re  Grimley,  137  U.  S.  147, 

U.  S.  109,  15  S.  a.  773,  89  U.  8.  11  S.  Ct.  54,  34  U.  S.  (L.  ed.)  636; 

(L.  ed.)   914;  Carter  v.  Roberts,  177  McClaughry  v.  Deming,  186  U.  S.  40, 

U.  S.  496,  20   S.  Ct.  713,  44  U.   S.  22  S.  Ct.  786,  46  U.  S.  (L.  ed.)  1049; 

(L.  ed.)   861;  Carter  v.  McClanghev,  McQorray  v.  Murphy,  80  Ohio  St.  413, 

183  U.  S.  365,  22  S.  Ct.  181,  46  U.  S.  88  N.  E.  881,  17  Ann.  Cas.  444  and 

(L.  ed.)  236;  State  v.  Long,  136  La.  note. 

1,  66  So.  377,  L.R.A.1915E  235 ;  Me-  Note :  17  Ann.  Cas,  446. 

Gorrav  v.  Murphy,  80  Ohio  St.  413, 
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72.  Military  Tribunals  Other  than  Courts-martial. — ^There  are 
certain  federal  military  tribunals  other  than  courts-martial  which 
possess  to  a  limited  extent  the  powers  of  courts-martial.  Thus  tri- 
bunals for  the  examination  of  officers  seeking  promotion  possess  the 
power  to  report  that  such  officers  are  incapacitated  and  as  a  result 
thereof  they  may  be  retired  or  in  some  cases  discharged  from  the 
serviee.  The  errors  and  injustice  done  in  the  proceedings  before 
siich  a  board  cannot  be  corrected  by  the  civil  courts  by  certiorari." 
So  it  has  been  held  that  certiorari  does  not  lie  to  review  the  proceed- 
ings of  a  board  the  function  of  which  is  to  ascertain  and  determine 
the  competency  of  militia  officers.  This  ruling  proceeded  upon  tha 
theory  that  such  a  board  does  not  act  as  a  court  of  any  kind  and 
the  writ  of  certiorari  is  issued  only  to  revise  proceedings  which  are 
judicial  in  their  nature.  A  further  reason,  it  seems,  is  that  the 
writ  of  certiorari  does  not  lie  to  review  a  decision  of  a  question  of 
fact  upon  evidence  heard.*^  On  the  other  hand,  there  are  decisions 
to  the  effect  that  a  board  of  examination,  which  is  expressly  given 
the  powers  of  courts  of  inquiry  and  courts-martial  with  reference  to 
the  questions  intnisted  to  it  for  decision,  has  the  general  powers  of 
a  court,  with  the  right  to  investigate  questions  of  fact  relating  in  part 
to  rights  of  property,  to  decide  those  questions  upon  the  evidence 
taken,  and  pronounce  a  judgment  and  is  a  judicial  body  and  its 
decisions  subject  to  review  on  certiorari.**  In  times  of  war  military 
offenses  which  do  not  come  within  the  rules  and  regulations  of  wax 
and  for  the  trial  of  which  no  provision  is  made  by  statute  are  triable 
and  punishable  under  the  common  law  of  war  and  by  a  military 
commission,  and  the  acts  and  proceedings  of  such  a  commission  are 
not  reviewable  before  the  civil  courts  of  the  country.*^ 

VII.  Rei/Atiok  of  Military  and  Civil  Authorities 

73.  la  GeneraL — The  military  law,  consisting  of  statutes  and 
usages  sanctioned  by  time,  is  supreme  within  its  proper  sphere.  And 
a  constitutional  provision  declaring  the  military  to  be  in  subordination 
to  the  civil  power  does  not  take  from  the  military  authorities  mat- 
ters relating  to  the  military  which  are  of  a  strictly  military  nature, 
and  invest  the  civil  authorities  and  courts  with  supervisory  power  over 
such  matters.  Thus  the  military  authorities  have  cognizance  and 
entire  control  over  the  organization  of  the  militia  and  the  cotirts  will 

14.  Reaves  v.  Ainsworth,  219  U.  S.  16.  People  v.  Hoffman,  166  N.  Y. 

296,  31  S.  Ct.  230,  55  U.  S.  (L.  ed.)  462,  60  N.  E.  187,  54  L.R.A.  597. 

225.  Note;  17  Ann.  Cas.  448. 

16.  Devlin  v.  Dalton,  171  Mass.  338,  17.  Ex  parte  Vallandiffham,  1  Wall. 

50  N.  E.  632,  41  L.R.A  379.  243,  17  U.  B.  (L.  ed.)  589. 

Note:  17  Ann.  Cas.  447. 
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not  interfere  with  them  in  such  matters.  *•  The  line  of  demaxcation 
between  the  jurisdiction  of  the  civil  and  military  tribunals  is  fixed 
by  determining  whether  the  question  involved  relates  to  the  organiza- 
tion and  discipline  of  the  corps  composing  the  military  forces  of  the 
state,  or  whether  any  civil  disability,  fine  or  penalty  attaches.  In 
the  latter  case,  the  civil  courts  will  entertain  a  writ  of  certiorari,  but 
in  the  former,  only  the  military  authorities  can  act,  and  if  the  action 
of  the  inferior  military  tribunals  be  not  satisfactory,  recourse  can 
be  had  only  to  the  commander  in  chief.**  It  has  been  held  that 
there  is  no  rule  of  law  requiring  a  civil  court  to  take  notice  of  the 
various  orders  issued  by  a  military  commander  in  the  exercise  of  the 
authority  conferred  upon  him.*® 

74.  Jurisdiction  of  State  Courts  over  Members  of  Military. — It 
is  a  basic  principle  that  no  state  has  the  right  or  the  power  to  inter- 
fere with  the  federal  government  in  the  performance  of  its  authorized 
functions.  And  a  state  cannot,  therefore,  arrest  and  detain  for  trial 
and  punishment  an  officer  or  soldier  of  the  regular  army  or  of  the 
militia  while  in  the  service  of  the  United  States  government,  for  an 
alleged  violation  of  state  laws  done  in  the  performance  of  his  duties 
in  times  of  war  or  when  the  troops  are  being  mobilized  to  prevent 
a  threatened  invasion.  If  it  should  be  held  that  an  officer  of  the 
United  States,  when  engaged  in  the  performance  of  his  oflicial  duties, 
may  be  arrested  by  a  warrant  from  a  state  magistrate,  or  from  a 
court  of  record  of  the  state,  upon  the  charge  that  in  the  perform- 
ance of  the  duties  imposed  upon  him  the  officer  has  violated  some 
provision  of  the  state  statutes,  it  is  apparent  that  the  enforcement 
of  the  laws  of  the  United  States  and  the  carrying  on  of  the  operations 
of  the  government  may  be  seriously  embarrassed  or  wholly  arrested. 
Even  though  it  be  true  that  the  officer,  by  making  the  defense  in 
the  state  court,  can  ultimately  obtain  the  protection  of  the  laws  of 
the  United  States,  the  injurious  eflFect  in  the  way  of  impeding  the 
enforcement  of  the  laws  of  the  United  States  would  not  be  obviated, 
for  during  the  time  the  officer  is  under  arrest  or  is  engaged  in  defend- 
ing himself  in  the  state  eourt  he  is  withdrawn  from  the  discharge 
of  his  duty,  and  the  exercise  of  acknowledged  federal  power  is 
arrested.  Accordingly  if  a  soldier  or  officer  is  arrested  by  state  authori- 
ties under  such  conditions  the  federal  courts  will  direct  his  release 
on  a  writ  of  habeas  corpus.*  The  general  jurisdiction  in  time  of 
peace  of  the  civil  courts  of  a  state  over  persons  in  the  military  serv- 
ice of  the  United  States,  who  are  accused  of  a  capital  crime  or  of 

18.  Grove  v.  Mott,  46  N.  J.  L.  328,   50  Am.  Rep.  424. 

50  Am.  Rep.  424 ;  Mauraii  v.  Smith,  8  20.  Burke  v.  Miltenberger,  19  Wall. 

R.  I.  192,  5  Am.  Rep.  564.  519,  22  U.  S.  (L.  ed.)  158. 

Notes;  42  Am.  Dec.  55;  23  L.R.A.  1.  In  re  Wulzen,  235  Fed.  362,  Am, 

510;  17  Ann.  Cas.  448.  Cas.  1917A  274  and  note. 

19.  Grove  v.  Mott,  46  N.  J.  L.  328, 
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72.  Military  Tribunals  Other  than  Courts-martial. — ^There  are 
certain  federal  military  tribunals  other  than  courts-martial  which 
possess  to  a  limited  extent  the  powers  of  courts-martial.  Thus  tri- 
bunals for  the  examination  of  officers  seeking  promotion  possess  the 
power  to  report  that  such  officers  are  incapacitated  and  as  a  result 
thereof  they  may  be  retired  or  in  some  cases  discharged  from  the 
service.  The  errors  and  injustice  done  in  the  proceedings  before 
such  a  board  cannot  be  corrected  by  the  civil  courts  by  certiorari.** 
So  it  has  been  held  that  certiorari  does  not  lie  to  review  the  proceed- 
ings of  a  board  the  function  of  which  is  to  ascertain  and  determine 
the  competency  of  militia  officers.  This  ruling  proceeded  upon  tha 
theory  that  such  a  board  does  not  act  as  a  court  of  any  kind  and 
the  writ  of  certiorari  is  issued  only  to  revise  proceedings  which  are 
judicial  in  their  nature.  A  further  reason,  it  seems,  is  that  the 
writ  of  certiorari  does  not  lie  to  review  a  decision  of  a  question  of 
fact  upon  evidence  heard.**  On  the  other  hand,  there  are  decisions 
to  the  effect  that  a  board  of  examination,  which  is  expressly  given 
the  powers  of  courts  of  inquiry  and  courts-martial  with  reference  to 
the  questions  intrusted  to  it  for  decision,  has  the  general  powers  of 
a  court,  with  the  right  to  investigate  questions  of  fact  relating  in  part 
to  rights  of  property,  to  decide  those  questions  upon  the  evidence 
taken,  and  pronounce  a  judgment  and  is  a  judicial  body  and  its 
decision?  subject  to  review  on  certiorari.**  In  times  of  war  military 
offenses  which  do  not  come  within  the  rules  and  regulations  of  war 
and  for  the  trial  of  which  no  provision  is  made  by  statute  are  triable 
and  punishable  under  the  common  law  of  war  and  by  a  military 
conmnssion,  and  the  acts  and  proceedings  of  such  a  commission  are 
not  reviewable  before  the  civil  courts  of  the  country.*^ 

VII.  Relation  of  Military  and  Civil  AuTHoaiTiES 

73.  In  GeneraL — The  military  law,  consisting  of  statutes  and 
usages  sanctioned  by  time,  is  supreme  within  its  proper  sphere.  And 
a  constitutional  provision  declaring  the  military  to  be  in  subordination 
to  the  civil  power  does  not  take  from  the  military  authorities  matr 
ters  relating  to  the  military  which  are  of  a  strictly  military  nature, 
and  invest  the  civil  authorities  and  courts  with  supervisory  power  over 
such  matters.  Thus  the  militarj'^  authorities  have  cognizance  and 
entire  control  over  the  organization  of  the  militia  and  the  courts  will 

14.  Reaves  v.  Ainsworth,  219  U.  S.  16.  People  v.  Hoffman,  166  N.  Y. 
296,  31  S.  Ct.  230,  55  U.  S.  (L.  ed.)  462,  60  N.  E.  187,  54  L.R.A.  597. 
225.  Note:  17  Ann.  Cas.  448. 

15.  Devlin  v.  Dalton,  171  Mass.  338,  17.  Ex  parte  Vallandififham,  1  Wall. 
50  N.  E.  632,  41  L.R.A.  379.  243,  17  U.  B.  (L.  ed.)  589. 

Note:  17  Ann.  Cas.  447. 
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not  interfere  with  them  in  such  matters.*'  The  line  of  demarcation 
between  the  jurisdiction  of  the  civil  and  military  tribunals  is  fixed 
by  determining  whether  the  question  involved  relates  to  the  organiza- 
tion and  discipline  of  the  corps  composing  the  military  forces  of  the 
state,  or  whether  any  civil  disability,  fine  or  penalty  attaches.  In 
the  latter  case,  the  civil  courts  will  entertain  a  writ  of  certiorari,  but 
in  the  former,  only  the  military  authorities  can  act,  and  if  the  action 
of  the  inferior  military  tribunals  be  not  satisfactory,  recourse  can 
be  had  only  to  the  commander  in  chief.**  It  has  been  held  that 
there  is  no  rule  of  law  requiring  a  civil  court  to  take  notice  of  the 
various  orders  issued  by  a  military  commander  in  the  exercise  of  the 
authority  conferred  upon  him.*® 

74.  Jurisdiction  of  State  Courts  over  Members  of  Military. — It 
is  a  basic  principle  that  no  state  has  the  right  or  the  power  to  inter- 
fere with  the  federal  government  in  the  performance  of  its  authorized 
functions.  And  a  state  cannot,  therefore,  arrest  and  detain  for  trial 
and  punishment  an  officer  or  soldier  of  the  regular  army  or  of  the 
militia  while  in  the  service  of  the  United  States  government,  for  an 
alleged  violation  of  state  laws  done  in  the  performance  of  his  duties 
in  times  of  war  or  when  the  troops  are  being  mobilized  to  prevent 
a  threatened  invasion.  If  it  should  be  held  that  an  officer  of  the 
United  States,  when  engaged  in  the  performance  of  his  official  duties, 
may  be  arrested  by  a  warrant  from  a  state  magistrate,  or  from  a 
court  of  record  of  the  state,  upon  the  charge  that  in  the  perform- 
ance of  the  duties  imposed  upon  him  the  officer  has  violated  some 
provision  of  the  state  statutes,  it  is  apparent  that  the  enforcement 
of  the  laws  of  the  United  States  and  the  carrying  on  of  the  operations 
of  the  government  may  be  seriously  embarrassed  or  wholly  arrested. 
Even  though  it  be  true  that  the  officer,  by  making  the  defense  in 
the  state  court,  can  ultimately  obtain  the  protection  of  the  laws  of 
the  United  States,  the  injurious  eflFect  in  the  way  of  impeding  the 
enforcement  of  the  laws  of  the  United  States  would  not  be  obviated, 
for  during  the  time  the  officer  is  under  arrest  or  is  engaged  in  defend- 
ing himself  in  the  state  court  he  is  withdrawn  from  the  discharge 
of  his  duty,  and  the  exercise  of  acknowledged  federal  power  is 
arrested.  Accordingly  if  a  soldier  or  officer  is  arrested  by  state  authori- 
ties under  such  conditions  the  federal  courts  will  direct  his  release 
on  a  writ  of  habeas  corpus.^  The  general  jurisdiction  in  time  of 
peace  of  the  civil  courts  of  a  state  over  persons  in  the  military  serv- 
ice of  the  United  States,  who  are  accused  of  a  capital  crime  or  of 

18.  Grove  v.  Mott,  46  N.  J.  L.  328,   50  Am.  Rep.  424. 

50  Am.  Rep.  424;  Mauraii  v.  Smith,  8  20.  Burke  v.  Miltenberger,  19  Wall. 

R.  I.  192,  5  Am.  Rep.  664.  519,  22  U.  S.  (L.  ed.)  158. 

Notes:  42  Am.  Dec.  55;  23  L.R.A.  1.  In  re  WuUen,  235  Fed.  362,  Ann. 

510;  17  Ann.  Cas.  448,  Cas.  1917A  274  and  note. 

19.  Grove  v.  Mott,  46  N.  J.  L.  328, 
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any  offense  against  the  person  of  a  citizen,  committed  within  the  state, 
is,  however,  not  denied.*  And  it  seems  to  be  well  settled  that  mem- 
bers of  the  national  guard  are,  while  the  guard  is  not  in  active  serv- 
ice, amenable  to  the  criminal  courts  of  the  state  to  the  same  extent 
as  other  citizens.  "Active  service'*  within  the  foregoing  rule  does 
not  mean  merely  active  membership  in  the  militia  organization,  in 
good  standing,  but  means  membership  in  a  militia  organization  which 
lias  been  called  out  by  competent  authority  to  suppress  riots  or  keep 
the  peace.*  Actions  of  trespass  for  injuries  to  the  person  have  been 
frequently  brought  and  sustained  in  the  common  law  courts  against 
naval  as  well  as  military  commanders,  by  their  subordinates,  for 
acts  done  both  at  home  and  abroad,  under  pretense  and  color  of 
naval  and  military  discipline.  There  are  also  cases  where  actions 
have  been  sustained  against  members  of  courts-martial,  naval  and 
military,  who  have  exceeded  their  authority  in  the  infliction  of  pun- 
ishment.* 

VIII.  Civil  and  Criminal  Liability  op  Offickrs  and  Enlisted 

Men 

75.  Civil  Liability  Generally. — ^It  is  a  well  established  rule  that 
persons  engaged  in  the  military  service  of  the  state  or  nation  are 
not  liable  in  a  civil  suit  for  damages  for  acts  done  in  the  course  of 
their  military  duties,  in  obedience  to  the  lawful  orders  of  a  superior 
officer;  but  tliat,  if  such  orders  are  illegal,  or  apparently  illegal,  or 
are  such  as  a  man  of  ordinary  sense  and  understanding  would  be  justi- 
fied in  deeming  illegal,  they  afford  no  justification  for  the  wrongful 
act.*    In  reference  to  the  militia  when  called  into  axjtive  service  in 

2.  In  re  Wiilzen,  235  Fed.  362,  Dec.  505;  Bell  v.  Louisville,  etc.,  R. 
Ann.  Cas.  1917A  274  and  note.  See  Co.,  1  Bush  (Ky.)  404,  89  Am.  Dec. 
supra,  par.  63.  632;  Terrell  v.  Kankin,  2  Bush  (Ky.) 

3.  Note:  Ann.  Cas.  1917A  279.  453,  92  Am.  Dec.  500;  Hogue  v.  Penn, 

4.  Wilson  v.  Mackenzie,  7  Hill  (N.  3  Bush  (Ky.)  663,  96  Am.  Dec.  274; 
Y.)  95,  42  Am.  Dec.  51.  Smith   v.    Stewart,  21   La.   Ann.   67, 

5.  Little  V.  Barreme,  2  Cranch  170,  99  Am.  Dec.  709;  O'Shea  v.  Staf- 
2  U.  S.  (L.ed.)  243;  Luther  V.Borden,  ford,  122  La.  444,  47  So.  764,  16 
7  How.  1,  12  U.  S.  (L.  ed.)  581;  Ann.  Cas.  1163 ;  Yost  v.  Stout,  4  Cold. 
Mitchell  V.  Harmony,  13  How.  115, 14  (Tenn.)  205,  94  Am.  Dee.  194,  over- 
U.  Si  (L.  ed.)  75;  Bean  v.  Beckwith,  ruled  on  another  point  by  Smith  v. 
18  Wall.  510,  21  U.  S.  (L.  ed.)  849;  Brazelton,  1  Heisk.  (Tenn.)  44,  2 
Bates  V.  Clark,  95  U.  S.  204,  24  U.  S.  Am.  Rep.  678;  Hedges  v.  Price,  2 
(L.  ed.)  471;  Ford  v.  Surget,  97  U.  S.  W.  Va.  192,  94  Am.  Dec.  507;  Caper- 
594,  24  U.  S.  (L.  ed.)  1018;  Dow  v.  ton  v.  Martin,  4  W.  Va.  138,  6  Am. 
Johnson,  100  U.  S.  158,  25  U.  8.  (L.  Rep.  270;  Druecher  v.  Salomon,  21 
ed.)    632;  Freeland  v.  Williams,  131  Wis.  621,  94  Am.  Dec.  571. 

U.  S.  405,  9  S.  Ct.  763,  33  U.  S.  Notes:  42  Am.  Dec.  54;  67  L.R.A. 
(L.  ed.)  193;  Christian  County  Courts  295;  L.R.A.1916A  1145,  1150;  Ann. 
V.  Rankin,  2  Duv.  (Ky.)  502,  87  Am.    Cas.  1912D  328. 
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time  of  peace  for  the  purpose  of  preventing  disturbances  it  has  been 
held  that  any  military  order,  whether  it  be  given  by  the  governor 
of  the  state  or  an  officer  of  the  militia  or  a  civil  officer  of  a  city  or 
county,  that  attempts  to  invest  either  officer  or  private  with  authority 
in  excess  of  that  which  may  be  exercised  by  peace  officers  of  the  state, 
is  unreasonable  and  unlawful;  and  if  it  is  obeyed,  the  officer  or 
private  giving  obedience  subjects  himself  to  such  punishment  and 
liability  as  the  penal  and  civil  laws  of  the  state  mi^t  inflict  against 
a  private  individual  guilty  of  similar  transgression  of  the  law  or  the 
rights  of  the  citizen.*  A  soldier  is  responsible  for  damages  for  all 
acts  done  by  him  without  orders  or  outside  of  or  in  excess  of  his 
orders.  The  mere  fact  that  one  is  a  member  of  the  military  does 
not  give  him  license  to  do  those  things  which  a  civilian  cannot  do.' 
Thus  while  a  military  officer  may  legally  arrest  a  person  in  a  given 
instance  no  more  force  can  be  used  than  is  necessary  to  accomplish 
the  object,  and  if  the  power  is  exercised  for  the  purpose  of  oppres- 
sion, or  any  injury  wilfully  done,  the  party  by  whom,  or  by  whose 
order,  it  is  commanded  will  undoubtedly  be  answerable.® 

76.  Acts  Done  in  Time  of  War. — For  an  act  done  in  accordance 
with  the  usages  of  civilized  warfare,  under  and  by  military  authority 
of  either  party,  no  civil  liability  attaches  to  the  officers  or  soldiers 
who  act  under  such  authority.*  But  the  doing  of  an  act  not  legiti- 
mately an  act  of  wax,  by  soldiers,  cannot  be  justified  by  showing  that 
they  did  it  by  command  of  their  superior  officers.^®  The  rule  is  well 
established  that  private  property  may  be  taken  by  a  military  com- 
mander in  time  of  war  under  certain  circumstances;*^  and  where 
private  property  is  taken  under  circumstances  justifying  its  seizure 
no  liability  attaches  to  the  officer  commanding  the  seizure,^  or  the 
subordinates  making  it.*'     But  an  order  from  his  superior  officer, 

6.  Franks  v.   Smith,  142  Ky.  232^  10.  Mitchell  v.  Harmony,  13  How. 

134  S.  W.  484,  Ann.  Cas.  1912D  319  115,  14  U.  S.  (L.  ed.)  75;  Terrill  v. 

and  note,  L.R.A.1915A  1141  and  note.  Rankin,  2  Bush   (Ky.)   453,  92  Am. 

7*  Cochran     v.     Tucker,     3     Cold.  Dec.  500;  Christian  County  Court  v. 

(Tenn.)   186,  91  Am.  Dec.  276.  Rankin,  2  Duv.    (Ky.)    502,  87  Am. 

Note :  L.R. A.1915A  1163.  Dec.  505  and  note. 

8.  Luther  v.  Borden,  7  How.  1,  12  Note:  L.R.A.1915A  1152, 
U.  S.  (L.  ed.)  581.  11.  See  War. 

Note :  L.R.A.1915A  1163.  12.  Mitchell  v.  Harmony,  13  How. 

9.  Lamar  v.  Browne,  92  U.  S.  187,  115,  14  U,  S.  (L.  ed.)  75;  Taylor 
23  U.  S.  (L.  ed.)  650;  Dow  v.  John-  v.  Jenkins,  24  Ark.  337,  88  Am,  Dec. 
son,  100  U.  S.  158,  25  U.  S.  (L.  ed.)  773;  Farmer  v.  Lewis,  1  Bush  (Ky.) 
632;  Freeland  v.  Williams,  131  U.  S.  66,  89  Am.  Dec.  610;  Price,  v.  Poynter, 
405,  9  S.  Ct.  763,  33  U.  S.  (L.  led.)  1  Bush  (Ky.)  387,  89  Am.  Dec.  631: 
193;  Underhin  v.  Hernandez,  168  U.  Drehman  v.  Stifel,  41  Mo.  184,  97 
S»  250,  18  S.  Ct.  83.  42  U.  S.   (L.  Am.  Dec.  268. 

ed.)  456;  Taylor  v.  Jenkins,  24  Ark.       Note:  L.R.A.1915A  1153. 
337,  88  Am.  Dec.  773.  13.  Beard  v.  Burts,  95  U.   S.  434, 

Note:  LJR.A.1916A  1151.  24  U.  S.  (L.  ed.)  485;  Ford  v.  Surget, 
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unless  such  necessity  exists,  is  no  protection  to  a  soldier  who  takes 
private  property.**  Constitutional  provisions  and  statutes  expressly 
exempting  persons  from  liability  for  acts  done  during  war  by  virtue 
of  the  military  authority  vested  in  them  by  the  government  or  in 
pursuance  of  an  order  received  from  any  person  vested  with  such 
authority  have  generally  been  held  to  be  valid  and  are,  as  a  rule, 
liberally  construed.**  Such  public  property  as  courthouses,  churches, 
and  property  of  literary  institutions,  is  exempt  from  destruction,  and 
cannot  be  legally  destroyed,  unless  used  for  some  military  purpose 
by  the  enemy,**  and  soldiers  who  destroy  such  property  not  so  used 
by  the  enemy  are  liable  for  the  unlawful  destruction,  although  so 
commanded  by  their  officers,  as  an  unlawful  act  cannot  be  justified 
by  an  unlawful  authority  or  command  to  do  it.*' 

77.  Liability  of  Superior  Officers. — ^AVhile  inferior  officers  and  sol- 
diers bound  to  obey  orders  are  protected  in  so  doing,  both  against 
civil  actions  and  criminal  prosecutions,  except  where  such  orders 
show  on  their  face  their  own  illegality  or  want  of  authority,  a  supe- 
rior officer  is  himself  answerable  for  all  acts  within  the  fair  scope 
of  the  orders  given  by  him,  and  his  only  available  defense  is  that 
the  orders  given  by  him  were  lawful.**  It  has  been  held  that  a  statute 
which  purports  to  exempt  members  of  the  militia  ordered  into  active 
ser\ace  from  liability,  civil  and  criminal,  for  any  act  or  acts  done 
by  them  while  on  duty,  and  which  makes  them  liable  only  to  a  court- 
martial;  refers  strictly  to  military  offenses,  or  offenses  which  are  botii 
statutory  and  military,  and  will  not  relieve  an  officer  from  civil  lia- 
bility for  an  unauthorized  and  illegal  act.**  Officers  who  have  militia 
in  command  are  responsible  for  all  damages  sustained  by  a  citizen 
resulting  from  the  practice  of  firing  guns  by  members  of  the  militia 
under  their  charge  and  at  their  command,**  for  while  the  establish- 
ment of  a  rifle  range  for  the  practice  of  target  shooting  is  a  lawful 
exercise  of  power  by  the  militia  of  a  state  in  which  they  will  be 
protected,  yet  when  the  range  is  so  conducted  as  to  be  a  menace  to 

97  U.  S.  694,  24  U.  S.  (L.  ed.)  1018;  16.  See  War. 

Price  v.  Poynter,  1  Bush  (Ky.)  387,  17.  Oiristian  County  Court  v.  Ran- 

89  Am.  Dec.  631.  kin,  2  Duv.  (Ky.)  502,  87  Am.  Dec. 

Note :  L.R.A.1915A  1153.  505. 

14.  Terrill  v.  Rankin,  2  Bush  (Ky.)  18.  O'Shee  v.  Stafford,  122  La.  444, 

453,  92  Am.  Dec.  500;  Yost  v.  Stout,  47  So.  764,  16  Ann.  Cas.  1163;  Ela  v. 

4  Cold.  (Tenn.)  205,  94  Am.  Dec.  194,  Smith,  5  Gray   (Mass.)   121,  66  Am. 

overruled  on  another  point  by  Smith  Dec.   356;    Sutton   v.   Tiller,  6   Cold. 

V.  Brazelton,  1  Heisk.   (Tenn.)   44,  2  (Tenn.)  593,  98  Am.  Dec.  471. 

Am.  Rep.  678.  Notes:   42  Am.   Dec.   55;   66   Am. 

16.  Drehman  v.  Stifle,  8  Wall.  595,  Dec.  356 ;  L.R.A.1915A  1169. 

19  U.  S.  (L.  ed.)  508;  Beard  v.  Burts,  19.  O'Shee  v.  Stafford,  122  La.  444, 

95  U.  S.  434,  24  U.  S.  (L.  ed.)  485;  47  So,  764,  16  Ann.  Cas.  1163. 

Drehman  V.  Stif el,  41  Mo.  184,  97  Am.  20.  Notes:    66    Am.   Dec.    366;   16 

Dec.  268.  Ann.  Cas.  1164. 

Note :  L.R. A.1915A  1149, 1150. 
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the  life  of  a  citizen  on  neighboring  premises  and  to  deprive  him  of 
the  rightful  use  of  the  premises,  the  militia  act  without  the  scope 
of  their  authority,  and  their  officers  are  liable  as  trespassers  and  are 
not  protected  as  representatives  of  the  state.*  An  officer  will  also  be 
liable  to  the  soldiers  under  him  for  acting  in  an  ill^al  and  unauthor- 
ized manner  toward  them.  Thus  where  an  officer  of  the  militia  has 
no  authority  to  punish  summarily  a  member  of  his  company,  if  he 
does  so,  he  will  be  made  to  respond  in  damages  at  the  suit  of  the 
itgured  soldier*  Likewise  an  officer  of  militia  issuing  and  execut- 
ing a  void  warrant  against  a  soldier  of  his  company  for  a  fine  imposed 
on  him,  for  neglecting  to  perform  military  duty,  has  been  held  liable 
in  trespass  for  the  arrest  under  it.'  But  an  officer  inflicting  punish- 
ment on  a  soldier  for  disobedience  of  orders,  if  he  has  that  power, 
acts  as  a  public  officer,  invested  with  certain  discretionary  powers, 
and  cannot  be  made  answerable  for  any  injury,  when  acting  within 
the  scope  of  his  authority,  and  not  influenced  by  malice,  corruption, 
or  cruelty.  His  position  is  quasi  judicial.  And  the  burden  of  proof 
that  he  exceeded  his  powers  is  upon  the  party  complaining;  the  rule 
of  law  being  that  the  acts  of  a  public  officer,  on  public  matters,  within 
his  jurisdiction  and  where  he  has  a  discretian,  are  to  be  presumed 
legal  till  shown  by  others  to  be  unjustifiable.  It  is  not  enough  to 
show  that  he  committed  an  error  in  judgment,  but  it  must  have  been 
a  malicious  and  wilful  error.^  Superior  officers  are  not,  as  a  rule, 
responsible  for  the  acts  of  their  subordinates  done  outside  of  their 
orders  and  without  their  knowledge  or  approval,*  but  officers  will 
undoubtedly  be  liable  for  acts  of  soldiers  under  their  command  in 
case  of  positive  or  permissive  orders,  or  actual  presence  and  co-opera- 
tion.* 

•  78r  Criminal  Liability. — ^In  criminal  prosecutions  for  acts  done 
in  obedience  to  orders  of  a  superior  officer  the  same  rule  is  applied 
as  in  a  civil  suit  for  damages  for  such  acta,  and  an  order  given  by 
a  military  officer  to  a  subordinate  officer  or  private  soldier  should  be 
obeyed  by  the  subordinate  and  will  fully  protect  him  in  a  criminal 
prosecution,  unless  the  illegality  of  such  order  is  so  clearly  shown 
on  its  face  that  a  man  of  ordinary  sense  and  understanding  would 

1.  Joos  V,  Illinois  Nat.  Guard,  »7  12  U.'  S.  (L.  ed.)  618.  And  see  gen- 
in.   138,  100  N.   E.  506,  Ann.  Cas.   erally,  Public  Officers. 

1914A  862  and  note,  43  L.il.A.(N.S.)  6.  Wifherspoon  v.  Farmers  Bank,  2 

1214.  Duv.    (Xy.)    496,  87  Am.  Dec.  503; 

2.  Nixon  V.  Reeves,  65  Minn.  159,  Ela  v.  Smith,  5  Gray  (Mass.)  121,  66 
67  N.  W.  989,  33  L.R.A.  506.  Am.  Dec.  356. 

Note:  L.R.A.1915A  1167.  Notes:  L.R.A.1915A  1165;  16  Ann. 

3.  Hall  V.  Howd,  10  Conn.  514,  27    Cas.  1164. 

Am.  Dec.  696.  6.  The   Eleanor,   2   Wheat.   345,   4 

Notes:  L.R.A.1915A  1172;  16  Ann.  U.  S.  (L.  ed.)  257, 

Cas.  1165.  Note:  L.R.A.1915A  1168. 

4.  Wilkes  v.  Dinsman,  7  How.  89, 
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have  known  when  he  heard  it  read  or  given  that  it  was  illegal.'  In 
this  regard  a  stibordinate  stands  in  a  different  position  from  his  supe- 
rior whom  he  obeys,  and  may  be  absolved  from  liability  for  executing 
an  order  which  it  was  criminal  to  give.*  In  applying  this  rule  it 
has  been  held  that  during  the  existence  of  qualified  martial  law  a 
private  soldier  who  has  been  stationed  to  guard  a  residence,  which, 
during  a  time  of  rioting  and  disorder,  has  been  dynamited,  and 
against  which  threats  have  been  made  to  repeat  the  offense,  with 
orders  to  shoot  to  kill  any  person  found  prowling  about  the  house, 
is  guilty  of  no  crime  if  he  shoots  a  person  who  approaches  the  build- 
ing and  refuses  to  obey  his  command  to  halt.*  The  principle  of  law 
that,  when  men  are  assembled  for  an  illegal  purpose,  the  commission 
of  any  offense  by  any  one  of  the  party  is  the  act  of  the  whole,  is 
not  applicable  to  a  soldier  entering  the  military  service  or  engaged 
on  a  military  expedition ;  and  he  cannot  be  held  responsible  for  the 
killing  of  a  person,  unless  it  was  his  act,  or  he  aided  and  abetted 
the  act.*^  Soldiers  equally  with  all  other  classes  of  citizens  are  bound 
to  strict  observance  of  the  laws  of  the  realm,  and  to  the  fulfilment  of  all 
their  social  duties.  They  are  amenable  to  the  ordinary  civil  and  crim- 
inal courts  of  the  country  for  all  acts  done  voluntarily  and  not  in 
pursuance  of  orders  which  are  offenses  against  those  laws  and  breaches 
of  those  duties.** 

7.  Jones  v.  Com.,  1  Bush  (Ky.)  34,  9.  Com.  v.  Shortall,  206  Pa.  St.  165, 
89  Am.  De«.  605 ;  Rig^  v.  State,  3  55  Atl.  952,  98  A.  S.  R.  759,  65  L.R.A. 
Cold.   (Tenn.)   85,  91  Am.  Dec.  272.   193. 

Notes :  106  A.  S.  R.  728 ;  67  L,R, A.  Note :  L.R.A.1915A  1176. 

295;    L.R.A.1915A   1173;    Ann.    Cas.  10.  Riggs  v.  State,  3  Cold.  (Tenn.) 

1917A  280.  85,  91  Am.  Dec.  272. 

8.  Com.  v.  Shortall,  206  Pa.  St.  165,  Note :  L.R.A.1915A  1177. 

55  Atl.  952,  98  A.  S.  R.  759,  65  L.R.A.       11.  People  v.  McLeod,  1  HiU  (N. 
193.  Y.)  377,  37  Am.  Dec.  328. 

Note :  Ann.  Cas.  1917A  280,  Note :  L.R.A.1915A  1176. 
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147.  Specific  Performance 
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149.  Laches 

150.  Damages  Generally 
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154.  Damages  for  Conversion  of  Minerals 
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158.  Liens 

159.  Taxation 

I.  Introductory 

1.  Scope  of  Article. — ^The  foregoing  anatysis  shows,  in  a  genera! 
way,  the  scope  of  this  article.  In  following  the  various  ramifications 
of  the  subject  various  other  articles  are,  however,  necessarily  touched 
on,  and  these  related  subjects  are  referred  to  as  the  substance  of  the 
text  calls  them  up.  Especially  close  in  its  alliance  with  the  present 
article  is  that  which  relates  generally  to  tb«  hiU^  of  the  public  do- 
main ;  ^  and  hardly  less  closely  related  are  the  articles  which  treat 
of  the  flowing  minerals,  and  of  the  principles,  many  of  which  are 
applicable  here,  that  apply  to  percolating  waters.'  The  operatioii  of 
mines  also  necessarily  calls  for  the  application  of  the  general  prin- 
ciples relating  to  the  duties  and  liabilities  of  miq>loyer9,*  aad  the  use 
of  property  as  affected  by  the  rights  of  others."* 

2.  "Mine,''  "Mining  Claim"  and  "Location*'  Defiaed^A  ''mine"  in 
its  specific  sense  is  a  work  for  the  excavation  of  minerals^  by  means 
of  pits,  shafts,  levels,  tunnels,  et  cetera,*  as  opposed  to  a  quarry  where 
the  whole  excavation  is  open.*  It  has  been  said  that  whether  any 
excavation  be  a  mine  or  not  depends  on  the  mode  in  which  it  is 

1.  See  Public  Lands.  K  E.  968^  106  A.  8.  R.  531,  2  Ann. 

2.  See  Gas,  vol.  12,  p.  864  et  seq.;  Oaa.  636  and  note;  Steps  v.  Brady, 
Waters.  37  Okla.  754,  133  Pac.  216,  47  L.R.A. 

8.  See  Labor,  vol.  16,  p.  410;  Mas-  (KS.)    106;   Murray  v.   AUred,   100 

TER  AND  Servant,  ante,  p.  504  et  seq.  Tenn;  100,  43  S.  W.  355,'  66  A.  S.  R. 

4.  See     Adjoining     Landowners,  740,  39  L.R.A.  249. 
vol.  1,  p.  381;  Negligence.  6.  Murray  v.  Allred,  lOO  Tenn.  100,  . 

6.  Marvel  v.  Merritt,  116  U.  B.  11,  43  S.  W.  355,  66  A,  S.  R.  74Q,  3J> 

6  S.  Ct.  207,  29  U.  S.   (L.  ed.)  550;  L.R.A.  249;  Bell  v.  Wilson,  35  L.  J. 

Brady  v.   Smith,  181  N.  Y.  178,  73  Ch.   337,  L.   R.  1   Ch.  303,  12   Jur. 
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worked,  aiid  not  on  the  substance  obtaloued  froia  iV  A9  originaLiy 
used  tbe  word  ''mine"  was  exclusively  coianectod  with  uuderground 
workingsj^  bat  both  in  this  country  and  in  England  in  liifter  iime&  the 
word  has  received  an  enlarged  meaning,  and  under  the  modern  con- 
struction is  not  limited  to  mere  subterranean  excavations  or  workr 
ings,*  but  includes,  for  example,  beds  of  clay,  ironstone  or  limestone 
reached  by  open  workings  and  workable  only  by  open  cuts.*®  The 
meaning  of  such  terms  as  ''to  mine"  or  "to  dig"  must  naturally  of 
course  depend  on  the  construction  given  in  the  particular  jurisdiction 
to  the  word  "mine;"  **  and  this  is  true  also  of  the  word  "miner."  w 
The  term  "mining  claim"  means  a  parcel  of  land  containing  precious 
metal  in  its  soil  or  rock,  and  is  often  used  in  mining  parlance  as 
synonymous  with  the  term  "location,"  which  means  the  act  of  appro- 
priating a  mining  claim  on  the  public  domain,  according  to  estab- 
lished law  or  rules.**  , 

3.  "MineraP  Defined.— Speaking  generally,  the  term  "minerals'' 
signifies  all  natural  inorganic  bodies,**  but  it  is  apparent  that  this  is 
the  broad  and  scientific  sense  in  which  the  term  is  used,  as  contra- 
distinguishing such  bodies  from  things  of  an  organic  nature.  In  this 
broad  sense  the  term  includes  in  its  meaning  such  substances  as  lime- 
stone, silica,  rock,  sand  and  clay — in  fact,  all  matter  which  is  not 
vegetable  or  animal.*^    It  is  obvious,  however,  that  the  legal  meaning 

(N.  S.)  263,  14  L.  T.  N.  S.  115,  14  11.  Brady  v.  Smith,  181  N.  Y.  178, 
W.  R.  493,  17  Eng.  Rul.  Cas.  422.  73  N.  E.  963,  106  A.  S.  R.  531,  2 
And  see  infra,  par.  5.  Ann.  Cas.  636  (holding  that  the  word 

7.  Kreps  y.  Brady,  37  Okia,  754, 133  ^^dig"  has  a  technical  meanii^,  when 
Pac.  216,  47  L.B.A.(N.S.)  106  (hold-  the  context  is  considered,  and  does  not 
ing  under  this  rule  that  the  drilling  of  apply  to  open  quarrying  and  hlast- 
a  well  in  seardi  of  oil  or  gas  is  not  ing);  Kreps  v.  Brady,  37  Okla.  754, 
mining  within  the  meaning  of  a  con-  133  Pac.  216,  47  L.R.A.(N.S.)  106. 
atitutional   provision).  12.  Watson  v.  Lederer,  11  Colo.  577, 

.  8.  Kreps  v.  Bmdy,  37  Okla.  754,  19  Pac.  602,  7  A.  S.  R.  263,  1  L.R.A. 
133  Pac.  216,  47  L.R.A.(N.S.)    106;   854. 

Midland  R.  Co.  v.  Robinson,  15  App.  13.  St.  Louis  Smdtiag,  etc.,  Co.  v. 
Cas.  19,  59  L.  J.  Ch.  442,  17  Eng.  Kemp,  104  U.  S.  636,  26  U.  S.  (L. 
Rul.  Cas.  485;  Lord  Provost,  etc.  v.  ed.)  876;  McFeters  v.  Pierson,  15  Colo. 
Farie,  13  App.  Cas.  667,  58  L.  J.  P.  C.  201,  24  Pac.  1076,  22  A.  S.  B.  388. 
33,  68  L.  T.  N.  S.  274,  37  W.  R.  627,  Notes:  63  Am.  Dec.  108;  7  L.R.A. 
17  Eng.  R«il.  Cas.  516.  (N.S.)  765  et  seq. 

9.  Nephi  Plaster,  etc.,  Co.  v.  Juab  And  see  infra,  par.  7,  and  par.  40 
County,   33    Utah    114,    93   Pac.    53,  et  seq. 

14  L.B.A.(N.S.)  1043;  Midland  R.  Co.  14.  Hartwell  v.  Camman,  10  N.  J. 

V.  Robinson,  15  App.  Cas.  19,  59  L.  Eq.  128,  64  Am.  Dec.  448;  Brady  v. 

J.   Ch.  442,  17   Eng.  Rul.  Cas.  485.  Smith,  181  N.  Y.  178,  73  N.  E.  963, 

Note:  45  L.B.A.(N.S.)  806.  106  A.  S.  R.  531,  2  Ann.  Cas.  636; 

As  to  hydraulic  mining,  or  mining  White*  v.  Miller,  200   N.   T.   29,   92 

by  open  surface  excavations,  see  in-  N.  E*  1065,  140  A.  S.  R.  618. 

fra,  par.  139.  15.  Hendler  v.  Lehigh  Val.  R.  Co., 

10.  Note:  45  L.RJl.(N.SO  806.  209  Pa.  St.  256,  58  Atl.  486,  103  A. 
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of  the  term  is  more  restricted,  and  in  what  has  been  called  the  com- 
mercial sense,  the  word  "mineral,''  having  reference  to  its  supposed 
etymology  of  anything  mined,  has  been  defined  as  any  inorganic 
substance  found  in  nature,  having  sufficient  value  sq^iazated  from 
its  situs  as  part  of  the  earth  to  be  mined,  quarried  or  dug  for  its  own 
sake  or  its  own  specific  uses.^*  Under  this  definition  it  has  been  held 
that  a  reservation  in  a  deed  of  the  "coal  and  other  minerals"  does  not 
include  common  mixed  sand.^^  Under  a  definition  coupliog  the  word 
with  mines  it  covers  all  substances  taken  out  of  the  bowels  of  the 
earth  by  the  processes  of  mining;  ^®  and,  in  this  semse,  it  has  been 
held  tliat  the  term  would  embra^ce  granite.**  In  the  law  the  word 
is  used  in  so  many  senses,  dependent  upon  the  context,  that  the  ordi- 
nary definitions  throw  but  little  light  upon  its  signification  in  a  given 
case.  Thus,  the  scientific  division  of  all  matter  into  the  animal, 
vegetable,  or  mineral  kingdom  would  be  absurd  as  applied  to  a  grant 
of  lands,  since  all  lands  belong  to  the  mineral  kingdom,  and  there- 
fore could  not  be  excepted  from  the  grant  without  being  destructive 
of  it.  On  the  other  hand,  a  definition  which  would  confine  it  to  the 
precious  metals — gold  and  silver — would  so  limit  its  application  as  to 
destroy  at  once  half  the  value  of  the  exception.*^  The  most  reason- 
able rule  is  that  each  case  must  be  decided  upon  the  language  of  the 
grant  or  reservation,  the  surrounding  circumstances  and  the  intention 
of  the  grantor  if  it  can  be  ascertained.* 

4.  Mineral  Lands  Generally;  Specific  Mineral  Substances. — Ques- 
tions often  arise  as  to  what  are  minerals  within  the  aneaning  of  the 
term  as  used  in  conveyances  and  acts  of  Congress  relative  to  lands 
open  to  mineral  location.*  According  to  the  weight  of  authority 
niineral  lands  include,  not  merely  metalliferous  lands,  but  all  such 
as  are  chiefly  valuable  for  their  deposits  of  a  mineral  character,  which 

S.  R.  1005;  State  v.  Evans,  46  Wash.  18.  Brady  v.  Smith,  181  N,  Y.  178, 

219,   89    Pae.    566,    10    L.R.A.(N.S.)  73  N.  E.  963,  106  A.  S.  B.  531,  2 

1163.  Ann.  Cae.  636. 

Note:  45  L.R.A.(N.S.)  804.  19.  Annstrongf  v.   Lake  Champlain 

16.  Marvel  v.  Merritt,  116  U.  S.  11,  Granit«  Co.,  147  N.  Y.  495,  42  N.  E, 
6  S.  Ct.  207,  29  U.  S.  (L.  ed.)  650;  186,  49  A.  S.  R.  683. 

Hendler  v.  Lehigh  Val.  R.   Co.,  209  Note:  Ann.  Cas.  1912A  1303. 

Pa.  St.  256,  58  Atl.  486,  103  A.  S.  R.  20.  Northern  Pac.  R.  Co.  v.  Soder- 

1005;  Murray  v.  AUred,  100  Tenn.  100,  berg,  188  U.  S.  526,  23  S.   Ct.  365, 

43  S.  W.  365,  66  A.  S.  R.  740,  39  47  V.  S.   (L.  ed.)   575. 

L.R.A.  249.  Note :  Ann.  Cas.  ldl2A  1303. 

Note:  45  L.R.A.(N.S.)  806.  1.  Brady  v.  Smith,  181  N.  Y.  178, 

As  to  the  meaning  of  the  term  under  79  N.  E.  963,  106  A.  S.  R.  531,  2 

statutes  relating  to  mineral  lands,  see  Ann.    Cas.    636.     As   to   «:wits    and 

infra,  par.  4.  reservations    of    mineral    lands    and 

17.  Hendler  ▼.  Lehigh  Val.  R.  Co.,  rights  generally,  see  infra,  par.  83  et 
209  Pa.  St.  256,  58  Atl.  486,  103  A.  seq. 

S.  R.  1005.  2.  As  to  minerals  for  which  placets 

Note:  45  L.R.A.(N.S.)  804.  may  be  claimed,  see  infra,  par.  7. 
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a^6  useful  in  the  arts  or  valuable  for  purposes  of  iBanufacture.'  Under 
the  authorities,  besides  gold,  silver,  cinnabar,  lead,  tin,  and  copper, 
expressly  named  in  the  statute,  the  term  ''minerals"  within  the  mean- 
ing of  the  federal  mining  laws  includes  such  substances  as  agate, 
or  other  precious  stones,  if  the  land  is  most  valuable  therefor;  ^  iron 
ores,  borax,  carbonate  and  nitrate  of  soda,  sulphur,  aJum,  and  like 
alkaline  substances ;  *  gypsum ;  •  asphaltum ; '  limestone ;  *  petroleum ; 
natural  gas;  •  coal;  ^^  saline  springs  or  deposits;  ^^  and  certain  deposits 
of  building  stone  or  other  substances  having  a  i^ecial  commercial 
value.^-  The  term  "minerals"  as  used  in  grai^ts  and  reservations  in 
conveyances  must,  as  a  general  rule^  be  construed  in  the  light  of  the 
particular  transaction  and  with  reference  to  the  nature  of  the  instru- 
ment and  its  context.^*  Besides  minerals  ordinarily  regarded  as 
such,  the  term  in  specific  grants  has  been  held  to  pass  such  substances 
as  diamonds;  ^*  paint-stone,  when  found  below  the  surface  of  the  soil 
and  in  strata  distinct  from  the  ordinary  earth ;  **  and,  in  certain 
instances,  minerals  ordinarily  obtained  by  quarrying.^*  Subterranean 
waters  are  considered  "a  mineral"  in  respect  to  their  use  and  enjoy- 
ment, irrespective  of  the  character  and  quantity  of  salts  and  gases 
which  happen  to  be  in  solution.^'  Very  frequently  a  metal  is  found 
in  physical  or  chemical  union  with  other  and  grosser  substances, 
necessitating  treatment  by  crushing  and  separation  or  by  smelting, 
according  to  the  nature  of  the  union.  "Ore"  has  been  defined  as  the 
compound  of  a  metal  and  some  other  substance,  as  oxygen,  sulphur 
or  arsenic,  called  its  mineralizer,  by  which  its  properties  are  dis- 
guised or  lost.*® 

8.  Northern  Pac.  R.  Co.  v.  Soder-  11.  Note:    Ann.    Cas.    1912A    1304 

berg,  188  U.  S.  626,  23  S.  Ct.  365,  (citing  authority  also  to  the  effect  that 

47  U.  S.  (L.  ed.)  575.  lands  containing  mineral  springs  not 

4.  Note:  7  L.R.A.(N.S.)   805.  of  a  saline  character  are  not  classed 

5.  Note:  Ann.  Cas.  1912A  1304  et  as  mineral  lands  and  are  subject  to 
seq.  sale  under  the  general  laws). 

6.  White  V.  IMiller,  200  N.  Y.  29,  12.  See  infra,  par.  5. 
92  N.   E.   1065,  140  A.   S.  R.   618;  13.  See  infra,  par.  84. 

Nephi  Plaster,  etc.,  Co.  v.  Juab  Coan-  14.  Kentucky  Diamond  Mining,  etc., 

tv,  33  Utah  114,  93  Pac.  63,  14  L.R.A.  Co.  v.  Kentucky  Transvaal  Diamond 

(N.S.)  1043.           '  Co.,  141  Ky.  97,  132  S.  W.  397,  Ann. 

Note :  Ann.  Cas.  1912A  1305.  Cas.  1912C  417. 

7.  Note:  Ann.  Cas.  1912A  1307.  15.  HartweU  t.  Camman,  10  N,  J. 

8.  Northern  Pac.  R.   Co.  v.  Sode^-  Eq.  128,  64  Am.  Dee.  448. 

berg,  188  U-  S.  626,  23  S.  Ct.  366,  Notes:  24  A.  S.  R.  556;  Ann.  Cas. 

47  U.  S.  (L.  ed.)  575;  State  v.  Evans,  1912 A  1306. 

46  Wash.  219,  89  Pac.  565,  10  L.R.A,  16.  See  infra,  par.  6. 

(N.S.)  1163.  17.  Hathom    v.    Natural    Carbonic 

9.  See  infra,  par.  110  et  seq.  Gas  Co.,  194  N.  Y.  326,  87  N.  E.  504, 

10.  Mullen  v.  United  States,  118  U.  128  A.  S.  R.  555,  16  Ann.  Cas.  989, 
S.  271,  6  S.  Ct.  1041,  30  U.  S.  (L.  23  L.R.A.(N.S.)  436. 

ed.)  170.  And  see  generally,  infra,  18.  Marvel  v.  Merritt,  116  U.  S.  11, 
par.  59  et  seq.  6  S.  Ct.  207j  29  U.  S.  (L.  ed.)  550; 
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5.  Quarries ;  Buildiiig  Stone,  Clay  and  Sand. — ^A  quarry  is  similar 
to  a  mine,  in  the  sense  that  the  material  removed,  be  it  mere  rock,  or 
fetone,  or  valuable  marble,  is  removed  because  of  its  value  for  some 
other  purposes,  and  in  the  sense  that  it  is  not  removed  for  the  purpose 
of  improving  the  property  from  which  it  is  taken.  It  is  distinguished 
from  a  mine  in  the  fact  that  it  is  usually  open  at  the  top  and  front, 
and,  in  the  ordinary  acceptation  of  the  term,  it  is  further  ^stinguished 
in  the  character  of  the  material  extracted.**  The  word  "quarry"  is, 
no  doubt,  inapplicable  to  underground  excavations;  but  the  word 
"mining"  may  without  impropriety  be  used  to  denote  some  quarries.*® 
The  term  "quarry"  is  not  properly  applicable,  however,  to  com- 
paratively slight  excavations  on  land  made  primarily  for  purposes  of 
construction  thereon,  and  not  primarily  for  the  purpose  of  disposing 
of  the  rock,  or  stone,  or  other  material  taken  out.*  The  earlier  de- 
cisions of  the  land  office  refused  to  consider  land  which  contained 
stone  useful  only  for  general  building  purposes  subject  to  entry  under 
the  mineral  laws.  But  the  later  rulings  of  the  department  in  that 
respect  are  to  the  effect  that  land  chiefly  valuable  for  the  building 
stone  found  therein  is  subject  to  location  and  occupation  under  the 
mining  laws.*  Marble,  slate  and  limestone  deposits  are  mineral  within 
the  meaning  of  the  public  land  laws.'  So  land  more  valuable  for 
the  building  sand  it  contains  than  for  agricultural  purposes  has  been 
held  to  be  mineral,  and,  as  such,  subject  to  placer  location  within  the 
meaning  of  such  laws.*  On  the  other  hand  ordinary  clay  is  not 
regarded  as  a  mineral,  for  the  reason  that  it  is  to  be  found  in  almost 
all  soil  in  greater  or  less  quantities;  *  and  this  has  been  held  true  of 
ordinary  brick  clay  even  though  the  lands  containing  such  clay  are 
more  valuable  for  such  deposits  than  for  agricultural  purposes.*  In 
many  instances  the  question  as  to  the  meaning  of  the  term  "minerals" 
in  respect  to  building  substances  removable  by  means  of  quarries 
and  open  cuts  arises  in  the  construction  of  grants  or  exceptions  in 
conveyances.  Much  depends  upon  the  wording  of  the  particular 
instrument,  and  the  intention,  if  it  can  be  ascertained-,  should  control.' 
And  so,  if  the  words  "minerals  and  ores,"  in  a  deed  purporting  to 
convey  "all  the  minerals  and  ores"  on  certain  premises  do  not  stand 

Armstrong  v.  Lake  Champlain  Granite  241,  109  A.  S.  R.  178,  2  L.R.A.(N.S.) 

Co.,  147  N.  Y.  495,  42  N.  E.  186,  49  796. 

A.  S.  R.  68^.  2.  Notes:  7  L.xi,A.(N.S.)  807;  Ann. 

19.  In  re  Kelso,  147  Cal.  609,  82  Cas.  1912A  1306. 

Pac.  241,  109  A.  S.  R.  178,  2  L.R.A.       8.  Note:  Ann.  Cas.  1912A  1306. 
(N.S.)  796.  4.  Loney  v.  Scott,  57  Ore.  378,  112 

20.  Lord  Provost,  etc.  v.  Farie,  13  Pac.  172,  32  L.R.A.(N.S.)   466. 
App.  Cas.  657,  68  L.  J.  P.  C.  33,  60       5.  Note:  Ann.  Cas.  1912A  1305. 
L.  T.  N.  S.  274,  37  W.  R.  627, 17  Eng.       6.  Note:  7  L.R.A.(N.S.)   807. 
Rul.  Cas.  516.    And  see  supra,  par.  2.       7.  See  supra,  par.  4. 

1.  In  re  Kelso,  147  Cal.  609,  82  Pac. 
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alone,  but  are  connected  with  a  context  clearly  indicatiag  that  the 
parties  had  in  view  only  such  minerals  as  are  to  be  got  by  mining  in 
the  ordinary  sense  of  that  term,  that  is,  by  underground  and  not  by 
open  workings,  granite  on  the  premises  does  not  pass,  aa  it  is  not 
obtained  by  underground  working.  But  the  term  "minerals  and 
ores,''  standing  alon^e  in  a  deed  conveying  "all  the  minerals  and  ores'' 
on  certain  premises,  may  properly  include  tlie  granite  thereon.* 
Likewise,  a  vein  of  pure  white  quartz  sand,  valuable  for  making  gla^, 
or  other  special  use,  may  be  regarded  as  within  a  reservation  of  the 
"minerals"  in  a  deed,  although  common  mixed  sand,  merely  worth 
digging  and  removing  as  material  for  grading  purposes,  is  not  wdthin 
such  reservation.^  Other  instances  may  be  noted  of  excqptions  or 
reservations  mare  or  less  inclusive  in  their  wording,  as  where,  for 
example,  the  term  "minerals"  with  the  context  may  n^ot  comprehend 
limestone,*®  or  where  it  may  include  freestone,  if,  under  the  reserva- 
tion, the  stone  is  worked  by  means  of  underground  workings;  **  or 
where  an  exception  and  reservation  in  a  deed  cover  clay  for  making 
bricks.*^  The  words  "mines  of  coal,  ironstone,  slate,  and  other 
minerals"  excepted  from  the  lands  taken  by  a  railway  company  have 
been  held  to  include  not  only  beds  and  seams  of  minerals  got  by 
underground  working,  but  also  such  as  can  only  be  worked,  and 
according  to  the  custom  of  the  district  would  be  properly  worked,  by 
open  or  surface  operations ;  *^  but  there  is  also  authority  to  the  effect 
that  while  these  words  extend  to  minerals  which  are  ordinarily  got 
by  quarrying,  they  do  not  include  a  stratum  of  clay  which  forms  the 
immediate  subsoil.**  Under  a  constitutional  provision  permitting 
aliens  to  purchase  lands  containing  valuable  deposits  of  minerals, 
metals,  iron,  coal,  and  fire  clay,  but  prohibiting  them  from  holding 
certain  other  lands,  it  has  been  held  that  deposits  of  limestone,  silica, 
silicated  rock  and  clay  are  minerals  within  the  meaning  of  the 
provision.** 

6.  **Veins,  Ledges  and  Lodes  ;**  "Apex**  of  Vein. — Acts  of  Con- 
gress use  the  words  "vein,  lode  or  ledge"  as  embracing  a  more  or  less 
continuous  body  of  mineral,  lying  within  a  well  defined  boundary 
of  other  rock,  in  the  mass  within  which  it  is  found.**    A  vein  or  lode 

8.  Armstrong    v.    Lake    Champlain       12.  Foster  v.  Rank,  109  Pa.  St.  291, 
Granite  Co.,  147  N.  Y.  495,  42  N.  E.  2  Atl.  25,  58  Am.  Rep.  720. 

186,  49  A.  S.  R.  683.  13.  Midland  R.  Co.  v.  Robinson,  15 

9.  Hendler  v.  Lehigh  Val.  R.  Co.,   App.  Cas.  19,  59  L.  J.  Ch.  442,  17 
209  Pa.  St.  256,  58  Atl.  486,  103  A.   Eng.  Rul.   Cas.  485. 

S,  R.  1005.  14.  Lord  Provost,  etc.,  v.  Farie,  13 

10.  White  V.  Miller,  200  N.  Y.  29,  App.  Cas.  657,  58  L.  J.  P.  C.  33,  60 
92  N.  E.  1065,  140  A.  S.  R.  618.  L.  T.  N.  S.  274,  37  W.  R.  627,  17 

11.  Bell  V.  Wilson,  35  L.  J.  Ch.  337,  Eng.  Rul.   Cas.  516. 

L.  R.  1  Ch.  303,  12  Jur.  (N.  S.)  263,       15.  State  v.  Evans,  46  Wash.  219, 
14  L.  T.  K   S.  115,  14  W.  R.  493,  89  Pac.  565,  10  L.R.A.(N.S.)  1163. 
17  Eng.  Rul.  Cas.  422.  16.  Iron  Silver  Min.  Co.  v.  Chees- 
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is  a  seam  or  fissure  in  the  earth's  crust  filled  with  quartz  or  some 
other  kind  of  rock  in  place  carrying  gold,  silver,  or  other  valuable 
mineral  deposits  named  in  the  statute.  It  may  be  very  thin,  or 
many  feet  thick,  or  irregular  in  thickness;  and  it  may  be  rich  or 
poor  at  the  point  of  discovery.*'  While  the  words  "vein,"  "lode,"  and 
"ledge,"  as  used  in  a  statute  to  designate  mineral  deposit  in  rock,  are 
nearly  synonymous  in  meaning,*®  a  distinction  is  sometimes  obsen^ed 
between  "veins"  and  "lodes,"  since  a  lode  may  and  often  does  contain 
more  than  one  vein.**  "Lode"  is  a  term  in  general  use  among  the 
tin  miners  of  Cornwall,  and  was  introduced  on  the  Pa<;ific  coast  bv 
miners  from  Cornish  mines,  and  signifies  a  fissure  filled  either  with 
metallic  or  with  earthy  matters.  This  word  is  an  alteration  of  the 
verb  "lead"  and  hence,  as  used  by  miners,  before  being  defined  by 
any  authority,  the  term  simply  meant  that  formation  bj-  which  a 
miner  could  be  led  or  guided  in  his  search  for  ore.**  The  space 
between  the  walls  or  boundaries  constitute  the  fissure ;  and  if  in  such 
fissure  ore  is  found,  although  at  considerable  intervals  and  in  small 
quantities,  it  is  called  a  lode  or  vein.  Even  slight  evidence  of  ore 
within  such  boundaries  will  prove  the  existence  of  a  lode,*  and  it  may 
be  even  barren  in  places.'  A  vein  is  by  no  means  always  a  straight 
line,  or  of  uniform  dip  or  thickness,  or  richness  of  mineral  matter, 
throughout  its  course.  It  must  be  continuous,  however,  in  the  sense 
that  it  can  be  traced  through  the  surrounding  rocks,  although  slight 
interruptions  of  the  mineral  bearing  rock  would  not  be  alone  sufticient 
to  destroy  its  identity.  Nor  would  a  short  partial  closure  of  the  fissure 
have  that  efifect  if  a  little  farther  on  it  recurred  again  with  the  same 
character  of  mineral  bearing  rock  within  it.*  A  vein  cannot  be  said 
to  exist  merely  because  rock  is  crushed,  shattered,  or  even  fissured  and 
what  will  constitute  one  must  depend  somewhat  upon  the  nature  of 

man,  116  U.  S.  529,  6  S.  Ct.  481,  29   man,  116  U.  S.  529,  6  S.  Ct.  481,  29 
U.  S.  (L.  ed.)  712;  Iron  Silver  Min.  U.  S.   (L.  ed.)  712;  United  States  v. 
Co.  V.  Mike,  etc.,  Gold,  etc.,  Min.  Co.,  Iron  Silver  Min.  Co.,  128  U.  S.  673, 
143  U.  S.  394,  12  S.  Ct.  543,  36  U.  S.  9  S.  Ct.  195,  32  U.  S.  (L.  ed.)  571. 
(L.  ed.)  201;  Beals  v.  Cone,  27  Colo.       20.  Note:  7  L.ILA.(N.S.)  822. 
473,  62  Pac.  948,  83  A.  S.  R.  92  and       1.  Iron    Silver  Min.   Co.  v.   Chees- 
note;  Butte,  etc.,  Min.  Co.  v.  Societe  man,  116  U.  S.  529,  6  S.  Ct.  481,  29 
Anomyrae  de^  Mines  de  Lexington,  23  U.  S.  (L.  ed.)  712. 
Mont.*  177,  58  Pac.  Ill,  75  A.  S.  R.       2.  Mammoth  Min.  Co.  v.  Grand  Cen- 
505 ;  Bullion  Min.  Co.  v.  Croesus  Gold,  tral  Min.   Co.,  213  U.  S.  72,  29   S. 
etc.,  Min.  Co.,  2  Nev.  168,  90  Am.  Dec.  Ct.  413,  53  U.  S.  (L.  ed.)   702. 
526.  3.  Iron  Silver  Min.   Co.  v.   Chees- 

Note :  53  L.R.A.  497,  man,  116  U.  S.  529,  6  S.  Ct.  481,  29 

17.  McShane  v.  Kenkle,  18  Mont.  TJ.  S.  (L.  ed.)  712;  Buffalo  Zinc,  etc., 
208,  44  Pac.  979,  56  A.  S.  R.  579,  Co.  v.  Crump,  70  Ark.  525,  69  S.  W. 
33  L.R.A.  851.  572,  91  A.  S.  R.  87.    And  see  infra, 

Note :  63  Am.  Dec.  108.  par.  71,  as  to  the  identity  of  the  vein 

18.  Note:  63  Am.  Dec.  108.  in  determining  extralateral  rights. 

19.  Iron   Silver  Min.  Co.  v.  Chees- 
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the  country  in  which  it  ia  alleged  ta  be  found.^  From  the  require- 
ment  as  to  oentiiiuity  it  ia  clear  that  the. vein  must  be  of  ''rock  in 
place/'  a  phrase  used  in  mining  statutes,  and  which  means  rock  that 
is  inclosed  and  embraced  in  the  geaeval  mass  of  the .  mountfiin,  as 
distin^guished  from  float  soil  and  debris  of  the  surface.  If  the  rein 
comes  to  the  surface  aad  passes  out  of  the  rock  in  place,  it  ceases  to  be 
a  lode.^  The  question  as  to  whether  a  lode  or  vein  exists  is  one  for 
the  jury.*  The  "apex''  of  a  vein  is  its  uppermost  edge,  or  the  course 
thereof,  in  place,  at  or  near  the  surface  of  the  eartli.  This  edge  cor 
"apex"  as  it  is  called  in  mining  parlance  is,  of  course,  irregular.  It 
may  be  higher  at  one  place  within  the  boundaxiee  than  it  is  in  anotlier ; 
but  mere  elevation  of  the  upper  edge  of  the  vein  at  different  points 
within  the  location  is  of  no  moment.  ^ 

7.  Placers  as  Mineral  Lands. — ^The  term  "placer  claim,"  as  used 
in  the  United  States  Revised  Statutes,  means  ground  that  includes 
valuable  deposits  not  in  place,  that  is,  not  fixed  in  rock,  but  which  are 
in  a  loose  state.^  It  is  not  a  location  of  lodes  or  veins  underneath  the 
surface,*  and  lands  valuable  for  ores  found  in  leads  or  lodes- are.  not 
subject  to  locatioQs  as  placer  mining  claims.^^  That  placer  locations 
relate  only  to  loose  deposits  of  mineral  on  or  near  the  surface  must, 
however,  be  taken  with  some  modifications,  inasmuch  as  under  modern 
mining  practices  and  decisions  this  form  of  location  is  adopted  for 
claiming  oU  and  gas  lands,  and  certain  surface  deposits,  which^ 
although  in  place,  are  not  so  in  the  sense  of  lodes  or  ledges  in 
place.^^  Stone  not  only  useful  for  general  building  purposes,  but 
also  valuable  for  ornamentation  of  buildings,  and  for  monuments^ 
and  other  purposes,  is  mineral  within  the  meaning  of  the  mining  laws 
of  the  United  States ;  and  land  containing  a  deposit  of  such  stone  may 
be  entered  as  a  placet  mining  claim.  And  so  it  has  been  said  that 
claims,  usually  called  "placers,"  include  all  forms  of  deposit,  except 
veins  of  quartz  or  other  rock  in  place,  and  that  they  are  not  restricted 
to  deposits  of  the  same  kind  or  nature  of  gold,  silver,  lead,  cinnabar, 
tin,  or  copper.*'  Subject  to  these  principles,  placer  locations  lands 
may  be  claimed  not  only  for  gold,  silver,  cinnabar,  lead,  tin,  and 
copper,  but  also  for  such  other  substances  as  auriferous  clay,  kaolin 
or  fire  clay,  brick  clay,  diamonds,  alkaline  earth,  borax,  soda,  potash, 

4.  Mammoth  Min.  Co.  v.  Grand  Cen-  Note:  7  L.B.A.{N.S.)  809. 

tral  Min.  Co.,  213  U.  S.  72,  29  S.  Ct.  9.  Clipper   Min.    Co.   v.    Eh   Min., 

413,  53  U.  S.  (L.  ed.)  702.  etc.,  Ca,  194  U.  S.  220,  24  S.  Ct.  632, 

6.  Note:  7  L.RJl.(N.S.)  823.  48  U.  S,  (L.  ed.)  944. 

6.  Iron  Silver  Min.  Co.  v.  Mike,  etc.,  10.  Buffalo  Zinc,  etc.,  Co.  v.  Cmmp, 
Gold,  etc.,  Min.  Co.,  143  U.  S.  394,  70  Ark.  525,  69  S.  W.  572,  91  A.  S. 
12  S.  Ct.  543,  36  U.  S.  (L.  ed.)  201.  R.  87. 

7.  Note:  58  A.  S.  R.  272.  Note:  7  L.B.A.(N^.)  810. 

8.  United  States  v.  Iron  Silver  Min.  11.  See  infra,  par.  25,  34  et  seq. 
Co.,  128  U.  S.  673,  9  S.  Ct.  195,  32  12.  Note:  7  L.R.A.(N.S.)  807  etacg, 
U.  S-  (L.  ed.)  571. 
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rock  salt^  marble,  slate,  limestone,  stone  soitable  for  making  lime, 
asphalt,  petroleum,  natural  gae,  alum,  iron,  guano,  gypeum,  sulphur, 
mica,  and  umber." 

8.  Policy  of  National  and  State  Govemmmt  as  to  Misiiig.*-It 

is  the  policy  of  the  government  to  favor  the  development  of  mines 
of  gold,  silver  and  other  metals,  and  every  facility  is  afforded  for 
that  purpose.**  To  effect  this  end  the  government  has  reserved  all 
mineral  lands  from  sale  and  acquisition  of  title  by  settlement,  and, 
by  its  silent  acquiescence,  assents  to  the  general  occupation  of  the 
public  lands  for  ipining,  and  encourages  their  free  and  unlimited 
use  for  that  purpose.**  Under  the  public  policy  of  the  states  also  the 
people  are  encouraged  to  open  up  and  exploit  the  minee,  and  thereby 
not  only  give  to  the  state  the  wealth  which  will  enable  other  industries 
to  be  created,  but  furnish  thousands  of  laborers  with  rommerative 
employment.**  It  has  been  the  policy  of  the  government  since  the 
inauguration  of  our  land  system  in  1796  to  reserve  salt  springs  from 
sale,  the  purpose  of  such  legislation  being  to  preserve  tiiem  for  the 
use  of  the  future  states.*' 

9.  Royal  Mines  and  Copyholds  at  Common  Law. — ^At  common  law, 
mines  of  gold  and  silver  were,  by  the  prerogative  of  the  sovereign, 
the  property  of  the  crown,  though  discoA'ered  in  the  land  of  private 
owners.  They  were  termed  "royal  mines,''  and  belonged  to  the 
sovereign  wherever  they  were  found.  The  prerogative  is  supposed  to 
have  originated  as  a  necessary'  incident  of  the  king's  right  of  coinage 
in  order  to  supply  him  with  materials ;  **  metals  in  which  there  was 
no  gold  or  silver  belonged,  however,  to  the  proprietor  of  the  soil.*' 
This  prerogative  of  the  king  could  be  alienated  at  his  pleasure;  *•  and 
in  most  of  the  royal  charters  under  which  this  country  was  settled 
the  grant  of  the  soil  exi)re?rtly  included  "all  mines*'  as  well  as  everj^ 
other  thing  included  or  borne  in  or  upon  it;  reserving  as  rent  only, 
in  the  reddendum,  one  fifth  part  of  all  the  gold  and  silver  ore,  to  be 

13.  Note:  7  L.R.A.(N.S.)  805  et  seq.  28  tJ.  8.  (L.  ed.)  1113. 
(citing*  also  authorities  contra  as  to       Note:  139  A.S.  R.  155. 

certain    of    the    substances    named).  16.  McClintock   v.   Bryden,    5    Cal. 

And  see  supra,  par.  4.    As  to  oil  and  07,   63   Am.   Dec.   87  j   Highland  Boy 

gas,  see  infra,  par.  113  et  seq.  Gold  Min.   Co.   v.  Stricklev,  28  Utah 

14.  Heydenfelt  v.  Danev  Gold,  etc.,  215,  78  Pac.  296,  107  A.  S.  R.  711, 
Min.  Co.,  93  U.  S.  634,  23  U.  8.  (L.  3  Ann.  Caa.  1110,  1  L.R.A.(N.S.)  976. 
ed.)  995;  Steel  v.  St.  Louis  Smelting,  Note:  63  Am.  Dec.  94. 

etc.,  Cd.,  106  U.  S.  447,  1  S.  Ct.  389,       17.  Morton  v.  Nebraska,   21   Wall. 
27  U.  S.  (L.  ed.)  226:  United  States  660,  22  U.  S.  (K  ed.)  689. 
V.   Iron   Silver  Min.   Co.,   128  U.   S.       18.  Case  of  Mines,  Plowd.  310,  17 
673,  9  S.  Ct.  195,  32  U.  S.  (L,  ed.)   Eng.  Rul.  Cas.  393* 
571.  Note:  63  Am.  Dec.  102. 

Note :  Ann.  Cas.  1917A  12.  19.  Case  of  Mines,  Plowd.  310,  17 

15.  Atchison  v.  Peterson,  20  Wall.  Eng.  Rul.   Caa  393. 

507,  22  U.  S.   (L.  ed.)   414;  Erhardt       2Q.  Moor«  r.  Smaw,  17  Cal.  199,  79 
V.  Boaro,  113  U.  S.  527,  5  S.  Ct.  560,  Am.  Dee.  123. 
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delivered  at  the  pit's  mouth,  free  of  eliarge.^  In  the  case  of  an  ordi- 
nary copyhold  under  the  English  law  the  property  in  the  miueralB 
beneath  the  copyhold  tenement  is  vested  in  the  lord  aa  having  the 
freehold  of  inheritance  vested  in  him ;  but  the  lord,  as  such,  and  with- 
out a  custom  of  the  manor,  is  not  entitled  to  enter  upon  the  copyhold 
and  bore  for  or  work  the  minerals.*  The  estate  of  the  copyholder  is 
in  the  soil  throughout  exc^t  aa  regards  trees,  mines,  and  minerals, 
the  property  in  which  remains  in  the  lord.  When  the  lord  has 
removed  minerals  the  space  left  belongs  to  the  copyholder.  The  right 
of  the  lord  is  not  like  that  of  a  vendor  of  freeholds  who  ha3  reserved 
mines,  and  remains  the  owner  of  the  vacant  space  from  which  minerals 
have  been  removed.  Since  the  right  to  mined  and  minerals  remains 
in  the  lord  of  a  manor,  he  may  bring  a  bill  for  an  account  of  ore  dug 
by  the  copyholder  whose  us^r  was  a  trespass.*  However,  a  custom 
for  the  copyholders  of  a  manor  to  lM«ak  the  surface  of  their  tenements 
and  dig  and  get  coal  or  clay  without  stint  out  of  the  tenements  may 
be  good  in  law.* 

10.  Sovereigitty  dver  Public  Mining  Lands  in  America,-^It  is  appar- 
ent that  the  reasons  for  holding  that  "royal  mines''  are  the  property 
of  the  king  do  not  apply  in  the  United  States.  Under  the  general 
designation  of  jura  regalia  are  comprehended  not  only  those  rights 
which  pertain  to  the  political  character  and  authority  of  the  king, 
but  also  those  rights  which  are  incidental  to  his  regal  dignity,  and 
may  be  severed  at  his  pleasure  from  the  crown  and  vested  in  his 
subjects.  It  is  only  to  certain  rights  of  the  first  class  that  the  states 
by  virtue  of  their  respective  sovereignties  are  entitled.  It  is  to  the 
second  class  that  the  right  to  the  mines  of  gold  and  silver  belongs.* 
Hence  it  is  that  ownership  of  precious  metals  found  in  public  or 
private  lands  is  not  one  of  the  rights  of  sovereignty  which  the  United 
States  held  in  trust  for  future  states.  Such  ownership  stands  in  no 
different  relation  to  the  sovereignty  of  a  state  than  that  of  any  other 
property  which  is  the  subject  of  barter  or  sale,  and  which  has  been 
ceded  to,  or  otherwise  acquired  by,  the  government.*  It  follows  also 
that  vacant  lands  in  territory  so  acquired  belong  to  the  national 
government,  and  that  the  laws  for  their  disposition  must  emanate 
froni  that  source.^    On  these  broad  principles  the  right  of  the  United 

1.  Note:  63  Am.  Dec.  102.  625.  4  L.  T.  N.  S.  849,  9  W.  R.  930, 

2.  Winchester  v.  Knight,  1  P.  Wma.   34  L.  J;  C.  P.  224,  17  Eng.  Rul  Gas. 
406,  2  Eq.  Cas.  Abr.  226,  17  Eng.  Rul.   579  and  note. 

Cas.  533.  5.  Note:  63  Am.  Dec,  103. 

3.  Eardley  t.    Granville,   3   Ch.   D.       6.  Moore  v.  Smaw,  17  Cal.  199,  79 
826,  45  L.  J.  Ch.  669,  34  L.  T.  N.  S.  Am.  Dex^.  123. 

609,  24  W.  R.  628,  17  Eng.  R^l.  Cas.  7.  United    States    v.    Castillero,    2 

458  and  note.  Black  17,  17  U.  S.  (L.  ed.)  360;  Hey- 

4.  Marquis    of    Salisbury    v.    Glad*-  dcnfeldt  v.  Danev  Gold,  etc.,  Min.  Co., 
stone,  9  H.  L.  Cas.  692,  8  Jur.  N,  S.  93  U.  S.  634,  23  U.  S.  (L.  ed.)  995. 
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States  to  dispose  of  the  fee  of  public  lands  has  always  been  recogidxed 
by  the  supreme  court  from  the  foundation  of  the  g[>venimeDt> 

IL  Mexican  and  Spanish  Grants^ — On  the  sepaaration  of  Mexico 
irom  Spain,  mines  of  gold  and  silv^^  which  untilihen  had  bean 
Tested  in  the  Spanish  crown,  passed  to  and  vested  in  the  Mexicaa 
nation.*  Mexico  succeeded  Spain  as  sovereign  and  owner  of  the 
tpublic  lands,  and  the  United  States  sueceeded  Mesicc^  as  owner  of  sueb 
lands  in  the  territory  ceded  to  our  government  under  the  treaty  of 
Guadalupe  Hidalgo,  wiUi  all  they  contained,  including  all  mines  amd 
minerals.  These,  by  patent  from  the  United  States,,  pass  to*  the 
patentee,  in  the  absence  of  a  special  reservation.*®  The  rule  adopted 
in  the  earlier  history  of  the  country  was  that  a  Mexican  or  Spanish 
land  grant,  confirmed  or  allowed  as  prescribed  by  law,  of  a  quan4:flly 
of  land  to  be  afterwards  surveyed  and  laid  off  within  a  certain  terri- 
'tory,  vested  in  the  grantee  a  present  and  immediate  interest  which 
^carried  with  it  the  ownership  of  the  minerals  contained  therein.*"  The 
government  has  always  sought  to  preserve  rights  under  suwh  grants; 
^nd  so,  where  an  act  authorized  the  selection  of  lands  in  lieu  of  land 
claimed  under  a  Mexican  grant,  such  act  was  held  to  affect  a  full 
transfer  of  the  title  to  the  persons  so  entitled,  having  all  the  efficaey 
K)f  a  patent.^^  But  the  mere  fact  that  lands  were  claimed  tinder  a 
Mexican  grant,  when  such  grant  did  not  in  truth  cover  them,  would 
mot  by  virtue  of  any  language  used  in  the  treaty  operate  to  reseorve 
such  lands  from  entry  and  sale.** 

II.  Lands  Open  to  Mineral  Locatiok 

12.  In  General. — ^Itis  a  general  rule  that  the  location  of  a  mining 
claim  must  be  on  the  unoccupied,  unappropriated  public  domain.^*^ 
That  only  the  mineral  lands  of  the  general  government  are  subject 
io  exploration  and  location  in  a  proper  case  for  mining  purposes  is 
implied  in  the  language  of  the  statutory  grant — ''all  vaulable  mineral 
deposits  in  lands  belonging  to  the  United  States  are  hereby  declared 
to  be  free  and  open  to  exploration  and  purchase. '^  Moreover,  where 
public  lands  are  essential  to  public  use,  or  are  devoted  to  some  govern- 
mental policy,  they  are  not  regarded  as  being  subject  to  mineral 
location.  In  a  sense  the  government  ia  the  appropriator  of  such  Tands 
for  the  purpose  of  serving  an  even  more  pre-eminent  use  than  that 

8.  Beecher  v.   Wetherlv,   95  U.   S.  18  S.  Ct.  632,  42  IT.  S.  (L.  ed.)  1050. 
517,  24  U.  S.  (L.  ed.)  440.  IS.  Lockbart  v.  Johnson,  181  U.  S. 

9.  United    States    v.    Castillero,    2  516,  21  S.  Ct.  665,  45  U,  S.  (L.  ed.) 
Black  17, 17  U.  S.  (L.  ed.)  360;  Moore  979.    And  see  Public  Lands. 

V.   Smaw,  17  Cal.  199,  79  Am.  Dec.       14.  Brown  v.  Gumey,  201  U.  S.  184, 
123.  26  S.  Ct.  509,  50  U.  S.  fL.  ed.)  717; 

10.  Note:  63  Am.  Dec.  102  et  seq.   Cleary  v.   Skiffieh,  28   Colo.   362,  65 

11.  Note:  7  L.R.A.(N.S.)  787.  Pac.  59,  89  A.  S.  R.  207. 

12.  Shaw  V.  Kellogg,  170  U.  S.  312,       Note:  7  LJBJL.(N.S.)  777  et  seq. 
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of  mining.  Accordingly,  mineral  lands  may  be  included  in  reserva- 
tions for  military  purposes;  and,  when  so  included,  they  are  not 
subject  to  appropriation  by  mineral  claimants  during  the  time  the 
reservations  exist  But,  where  mining  claims  were  legally  located 
and  held  prior  to  a  reservation  of  the  land  comprising  them  for 
military  purposes,  the  miners^  rights  cannot  be  divested  by  such 
takiag.^5  Another  instance  of  witlidrawal  of  public  lands  from  the 
public  domain  within  the  meaning  of  the  mining  laws  exists  where 
they  are  designated  and  set  apart  as  Indian  reservations.^*  Mineral 
lands  below  high  tide  are  not  a  part  of  the  mineral  lands  of  the 
United  States,  subject  to  exploration  and  location  for  mining  pur- 
poses, like  those  above  high  tide.^^  A  common  method  of  appropria- 
tion of  mineral  lands  is  by  prior  mineral  location.  Where  such 
location  is  valid  its  effect  is  to  segregate  the  ground  from  the  public 
domain ;  and,  until  the  locator  either  abandons  his  claim,  or  forfeits 
it,  the  ground  is  not  unoccupied  pubUc  land,  and  cannot  be  located 
or  possessed  by  another.^®  Appropriation  of  mineral  lands  is  other- 
wise eflFected  by  grant  or  release  of  such  lands  to  the  state,  or  by  grant 
OP  patent  to  private  persons,  or  to  corporations.**  The  ownership 
of  minerals  contained  in  public  lands  patented  to  an  individual  passes 
under  the  patent,  and  lands  thus  patented  cannot  be  taken  up  for 
mining  purposes  under  mining  laws,  or  rules  and  regulations.*^ 
Under  certain  classes  of  patents  a  qualified  right  to  mine  exists,  as, 
for  example,  the  right  to  develop  and  mine  veins  and  lodes  within 
the  boundaries  of  placers  where  such  veins  or  lodes  were  known  to 
exist  at  the  time  of  the  issuance  of  the  placer  patent,  and  which  by 
the  terms  of  the  statute  are  excluded  from  its  operation.*  But  from 
the  general  rule  stated  it  is  clear  that,  in  the  absence  of  agreement, 
a  miner  has  no  right  to  enter  upon  private  land  and  subject  it  to 
such  uses  as  may  be  necessary  to  enable  him  to  extraot  the  precious 
metal  which  it  may  contain.*  As  to  whether  or  not  the  minerals  con- 
tained in  the  lands  claimed  ate  ' -valuaUe"  within  the  meaning  of 

15.  Note:7L.B.A(N.S.)  790  et  seq.  L.R.A.(KS.)  1121. 

16.  See  infra,  par.  14.  And  see  infra,  par.  46  et  seq. 

17.  See  infra,  par.   13.  19.  See  infra,  par.  18,  as  to  school 

18.  Mt.  Rosa  Min.,  etc.,  Co.  ▼.  Palm-  grants  to  the  state ;  par.  15,  as  to 
er,  26  Colo.  56,  56  Pac.  176,  77  A.  homesteads,  pre-emption  and  other 
S.  R.  245,  50  L.R.A.  289;  Rebecca  Gold  agricultural  grants;  and  par.  16,  as  to 
Min.  Co.  V.  Bryant,  31  Colo.  119,  71  town  sites. 

Pac.  1110,  102  A.  S.  R.  17;  Flynn      20.  Note:  7  L.R.A.{N.S.^  778. 
Group  Min.  Co.  v.  Murphy,  18  Idaho      1.  See  infra,  par.  128-130. 
266,  109  Pac.  851,  138  A.  S.  R.  201 ;       2.  Davis  v.  Weibbold,  139  U.  S.  507, 
Nash  V.  McNamara,  30  Nev.  114,  93  11  S.  Ct,  628,  35  U.  S.  (L.  ed.)  238; 
Pac.  405,  133  A.  S.  R.  694,  16  L.R.A.  Board  of  Education  v.  Mansfield,  17 
(N.S.)  168;  Risch  v.  Wiseman,  36  Ore.  S.  D.  72,  95  N.  W.  286,  106  A.  S.  R. 
484,  59  Pac.  1111,  78  A.  S.  R.  783.  77L 
Notes:    7    L.R.A.(N.S.)     780;    38      Note:  7L.R.A.(N.S.)  778. 
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settler  for  agricultural  purposes  upon  mining  land  is  subject  to  the 
rights  of  miners,  who  may  proceed  in  good  faith  to  extract  in  the 
most  practicable  manner  and  with  the  least  injury  to  the  occupying 
claimant  any  valuable  minerals  found  in  such  land.  Under  this 
rule,  an  entry  for  the  purpose  of  mining  upon  public  lands  already 
settled  upon  for  agricultural  purposes  cannot  be  deemed  to  be  tor- 
tious.*^ But  no  right  of  entry  upon  lands  already  held  under 
agricultural  entry  exists  in  favor  of  a  mineral  claimant,  unless  he 
can  show  by  a  preponderance  of  testimony  that  as  a  present  fact  the 
land  is  more  valuable  for  mining  than  for  agricultural  purposes.'^ 
16.  Town  Sites. — ^Where  entry  of  a  town  site  was  made  and  the 
patent  issued,  and  it  was  not  known  that  there  were  any  valuable 
minerals  within  the  town  site,  the  patentee,  or  a  person  holding  under 
him,  cannot  be  deprived  of  thB  premises  purchased  and  occupied  by 
him  because  of  a  subsequent  discovery  of  minerals  in  them  and  the 
issue  of  a  patent  to  the  discoverer*  The  rule  is  that  the  exception 
of  mineral  lands  from  a  town  site  grant  applies  only  to  such  lands  as 
were  at  the  time  of  the  grant  known  to  be  so  valuable  for  minerals 
as  to  justify  expenditure  fw  their  extraction.**  While  a  patent  for 
a  town  site  includes  minerals  subsequently  discovered  in  the  lands 
patented,  and  such  patent  is,  in  law,  a  declaration  that  minerals  did 
not  exist  in  the  premises  when  it  was  issued,  there  is,  however,  a 
marked  distinction  between  such  a  patent  and  a  grant  of  Congress 
excluding  mineral  lands  from  its  operation.*'  The  acts  of  Congress 
relating  to  town  sites  recognize  the  possession  of  mining  claims  within 
their  limits,  and  forbid  the  acquisition  pf  any  mine  of  gold,  silver, 
cinnabar  or  copper  within  them  under  proceedings  by  which  title  to 
other  lands  there  situated  is  secured,  thus  leaving  the  mineral  deposits 
within  town  sites  open  to  exploration,  and  the  land  in  which  they 
are  found  to  occupation  and  purchase,  in  the  same  manner  as  such 
deposits  are  elsewhere  explored  and  possessed  and  the  lands  contain- 
ing them  are  acquired.**  Unoccupied  land  embraced  within  a  town 
site  on  the  pubUc  domain  for  which  no  paJtent  has  been  issued  is  not 
exempt  from  location  and  sale  for  mining  purposes.**    And  valuable 

18  S.  Ct.  632,  42  TJ,  S.  (L.  ed.)  1050.   (N.S.)  797  et  seq.;  Ann.  Cas.  ldl2A 

See  also  infra,  par.  16,  as  to  town   1309. 

sites ;  and  see  generally,  Publio  Lands.       17.  Barden  v.  Northern  Pao.  R.  Co.. 

14.  MeCUntock  v.  Brydeo,  5  Cal.  154  U.S.  288, 14  6.  Ct  1030,  38  U.  S. 
97,  63  Am.  Dec.  87  and  note.  (L.  ed.)  992.    See  aJso,  infra,  par.  17. 

15.  McLemore  v.  Express  Oil  Co.,  18.  Steel  v.  8t  Lonis  Smelting,  etc., 
158  Cal.  559,  112  Pac.  59,  139  A.  Co.,  106  U.  S.  447,  1  S.  Ct.  389,  27 
S.  R.  147.  U.    S.    (L.    ed.)    226;    DeflEehack   v. 

16.  Davis  V.  Weibbold,  139  U.  S.  Hawke,  115  U.  S.  392,  6  S.  Ct.  95, 
507,  11  S.  Ct.  628,  35  U.  S.  (L.  ed.)   29  TJ.  8.  (L.  ed.)  423. 

238;  Dower  v.  Richards,  151  U.  S.  658,      Note:  7  L.RA.(N.S.>  796. 
14  S.  Ct.  452,  38  U.  S.  (L.  ed.)  305.       19.  Sted  v.  St.  Louis  Smelting,  etc., 
Notes:  139  A.  S.  R.  194;  7  LJI.A.  Co.,  lOi  U.  S.  447,  1  S.  Ct.  389,  27 
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mineEal  deposits  in  town  sitaB  outside  of  the  patent  for  the  town  site 
aro  also  open  to  exploration  and  purchase.^®  The  officers  of  the  land 
department,  in  issuing  a  town  site  patent,  must  necessarily  pass  upon 
the  mineral  or  nonniineral  character  of  the  land;  and  a  patent  duly- 
issued  through  the  land  department  can  be  attacked  only  by  a  direct 
proceeding  by  or  under  the  direction  of  the  government.^  Hence  it 
is  that  such  a  patent  cannot  be  collaterally  attacked  by  persons  locat- 
ing mining  claims  subsequent  to  the  entry  of  the  town  sites  and  the 
issuance  of  the  patent  therefor,  on  the  ground  that  the  land  covered 
by  such  patent  was  known  to  be  mineral  at  the  time  of  its  entry,  and 
hence  did  not  pass  thereunder.^ 

17.  Railroad  Aid  Grants.— In  the  earlier  grants  of  Congress  in 
aid  of  railroads  there  was  generally  no  reservation  of  mineral  lands, 
but  in  the  grants  subsequent  to  1860,  through  unsurveyed  and  almost 
unknown  territories,  a  reservation  was  invariably  made  of  lands  sus- 
pected of  being  rich  in  metals.'  The  rule  adopted  by  th^  earlier  cases 
was  that  mineral  lands  excqjted  from. lands  granted  by  Congress  in 
aid  of  the  construction  of  a  railroad  meant  lands  known  to  ^e  mineral, 
or  which  there  was  then  satisfactory  reason  to  believe  to  be  such  when 
the  grant  took  eifect*  But  under  the  later  rule — following  the 
expressed  policy  of  Congress  to  exclude  mineral  lands  from  such 
grants,  and  reserve  such  lands,  for  other  and  special  disposition* — 
all  actual  mineral  lands,  whether  known  or  unknown,  and  not  merely 
such  as  were  at  the  time  known  to  be  mineral,  are  excluded  there- 
from.* As  it  is  not  for  the  interest  of  the  country  that  any  portions 
of  the  public  lands  should  be  withheld  from  settlement  or  use  merely 
because  they  might,  when  the  route  was  surveyed,  fall  within  the 
limits  of  a  grant.  Congress  adopted  the  policy  of  keeping  the  public 
lands  open  to  occupation  and  pre-emption,  and  appropriation  to  public 
usee,  notwithstanding  any  grant  it  might  make,  until  the  lands 
granted  were  ascertained,  and  providing  that  if  any  sections  settled 
upon  or  reserved  were  then  found  to  fall  within  the  limits  of  the 
grant,  other  land  in  their  place  should  be  selected.^     And  so  too, 

U.  S.  (L.  ed)  226;  Davis  v.  Weibbold,  berg,  188  U.  S.  526,  23  S.  Ct.  365, 

139  U.  S.  607,  11  S.  Ct.  828,  36  U.  B.  47  U.  S.  (L.  ed.)  675. 

(L.  ed.)  238  (in  which  Justice  Field  4.  Note:  7  L.R.A,(N.S.)   802.    . 

explains  his  deciswn  in  Steel  v.  St.  6.  Barden  v.  Northern  Pac  B.  Co., 

Louis  Smehing,  etc.,   Co.,  supra).  154  U.   S.   288,   14   S.    Ct.   1030,   38 

Note:  7  L.R.A.(N.S.)  796.  U.  S.  (L.  ed.)  992;  Northern  Pae.  R. 

20.  Davis   v.  Weibbold,  139  U.   S.  Co.  v.  Soderberg^  188  U.  S.  626,  23 

507,  11  S.  a.  628,  35  U.  S.  (L.  ed.)  S.  Ct.  365,  47  U.  S.  (L.  ed.)   575. 

238.  6.  Harden  v.  Northern  Pac  R.  Co., 

1.  See  infra,  par.  121,  122.  154  U.  S.  288, 14  S.  Ct.  1030,  38  U.  S. 

2.  Board  of  Education  y.  Mansfield,  (L.  ed.)  992;  United  States  v.  Oregon, 
17  S.  D.  72,  95  N.  W.  286,  106  A.  etc.,  R.  Co.,  176  U.  S.  28,  20  S.  Ct. 
S.  R.  7'ni.  261,  44  U.  6.  {L.  ed.)  358. 

8.  Northern  Pac.  R.  Co.  v.  Soder-       7.  St.  Joseph,  etc.,  R.  Co.  v.  Bald- 
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where  rights  of  way  are  granted  through  public  lands,  nidi  lands, 
until  the  road  is  definitely  located,  remain  open  and  subject  to  location 
for  mining  purposes  under  the  federal  statute,  giving  locators  for 
mining  purposes  an  exclusive  right  of  posseasion  and  enjoyment  of 
all  the  surface  included  within  the  lines  of  thielr  location.^  In  con- 
struing grants  in  aid  of  railroads,  the  rule  obtains  that  no  vested 
right  is  acquired  by  the  railway  company,  prior  to  the  definite  location 
of  its  line ;  •  and  the  grant  gives  no  title  to  lands  in  advance  of  their 
selection,  and  no  lands  can  be  selected  which  the  United  States  has 
sold  or  reserved  for  any  purpose.**  Railroad  aid  grantS)  being  of  a 
public  nature,  are  strictly  construed  against  the  grantee ;  while  on  the 
other  hand,  exceptions  intended  for  the  b«iefit  of  the  public  are  to 
be  maintained  and  liberally  construed.**  Since  such  grantB  cannot 
embrace  any  right  to  the  minerals,  it  is  clear  that  even  the  privilege 
of  exploring  for  mineral  lands  in  full  force  at  the  time  of  the  location 
of  the  definite  line  of  road  is  a  right  reserved  and  excepted  out  of 
them ;  **  and  a  mere  formal  application  to  purchase  lands  as  mineral 
lands  is  a  "claim"  within  the  meaning  of  a  grant  of  unappropriated 
lands  "free  from  pre-emption  or  other  claims  or  rights  at  the  time 
the  line  of  said  road  is  definitely  fixed."  *•  Another  reason  for  such 
a  rule  is  that  Congress,  in  making  donation  grants  to  railroad  com- 
panies, cannot  be  supposed  to  have  exercised  its  liberality  at  the 
expense  of  pre-existing  rights  which,  though  imperfect,  were  still 
meritorious  and  had  just  claims  to  legislative  protection.** 

18.  School  Land  Grants;  Forest  Reservations. — It  is  a  general  rule 
that  grants  of  public  lands  to  a  state  or  territory  for  school  or  other 
purposes  pass  no  title  to  mineral  lands  then  known  to  be  such.  As 
a  matter  of  governmental  policy,  all  known  mineral  lands  are  excluded 
from  such  grants  whether  they  are  expressly  reserved  or  not.**  Aa 
against  all  the  world,  except  the  pre-emption  settler,  the  title  of  the 
United  States  passes  to  the  state  upon  the  completion  of  the  sun'eys ; 

win,  103  TJ.  S.  426,  26  U.  S.  (L.  ed.)  12.  Barden  v.  Northern  Pac.  R.  Co., 

578;  Nelson  v.  Northern  Pac.  R.  Co.,  154  U.   S.   288,   14   S.   Ct.   1030,   38 

188  U;  S.  108,  23  S.  €t.  802,  47  U.  S.  U.    8.    <L.  ed.)    992;   Northern   Pac. 

(L.  ed.)  406.  R.  Co.  v.  Sandera,  166  U.  S,  620,  17 

8.  Note:  7  L,R.A.(N.S.)   802.     See  S.  Ct.  671,  41  U.  S.  (L.  ed.)  1139. 
infra,  par.  87,  as   to  right  to  mine  13.  Northern  Pae.  R.  Co.  v.  Sanders, 
under  rights  of  way.  166  U.  S.  620,  17  S.  Ct.  671,  41  U.  S. 

9.  Northern  Pac.  R.  Co.  v.  Soder-  (L.  ed.)  1139. 

berg,  188  F.  S.  526,  23  S.  Ct.  365,  14.  Broder  v.  Natoraa  Water,  etc., 
47  U.  S.  (L.  ed.)  575.  Co.,  101  U.  B.  274,  25  U.  S.  (L.  ed.) 

10.  Kansas  Pae.  R.   Co.  v.   Atchi-  790. 

Bon,  etc.,  R.  Co.,  112  U.  S.  414^  5  6.  15.  Ivanhoe  Min.  Co.  ▼.  Kevatone 
Ct.  208,  28  U.  S.  (L.  ed.)  794.  C^nsol.  Min.  Co.,  102  U.  S.  167,  26 

11.  Barden  r.  Northern  Pac.  R.  Co.,  U.  8.  (L.  ed.)  126. 

154  U.   S.  288,  14  S.   Ct.  1030,  38       Note:  7  L.R.A.(N.S.)  794. 
TJ.  S.  (L.  ed.)  992. 
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and  if  the  settler  fails  to  as0«*t  his  claim^  or  to  make  it  good,  the 
right  of  the  state  is  absolute.^^  Where  no  settlem^it  had  been  made 
on  the  lands  prior  to  the  completi(m  of  the  survey,  the  title  of  the 
state  to  the  leaiA,  even  though  mineral  in  character,  if  not  then  kxiown 
to  be  mineral,  is  not  affected  by  a  subsequent  discovery  of  its  mineral 
character.^^  Undcc  this  rule,  it  is  clear  that  a  subsequent  entry  on 
the  lands  by  a  mining  locator,  and  an  issuance  of  a  patent  thereon, 
cannot  confer  title  as  against  the  state.^^  On  the  other  hand,  if  a 
bona  fide  settlement  bad  been  made  on  the  granted  lands  before  they 
were  sun^eyed,  the  granting  act  ordinarily  provides  for  the  selection 
by  the  proper  authorities  of  the  state  of  other  lands  in  lieu  thereof,^* 
with  the  proviso,  however,  that  mineral  lands  are  not  subject  to  selec* 
tion  as  lien  sdiool  lands.^  Similarly,  with  reference  to  exchanges 
for  forest  reservations.  The  act  of  Congress  of  June  4,  1897,  is  a 
standing  offer  upon  the  part  of  the  government  to  exchange  any  of 
its  land  that  is  vacant  and  open  to  settlement  for  a  like  quantity  of 
similar  land  within  a  forest  reservation,  for  which  it  had  previously 
issued  a  patent,  not  including  lands  more  valuable  for  minerals  than 
for  forest  purposes.  While  it  has  been  held  that  the  selection  of  land 
under  that  act  operates  instantly  at  the  time  of  the  selection  to  vest 
the  full  and  complete  and  equitable  title  in  the  selector,  provided  the 
selected  land  was  at  the  time  of  selection  vacant  and  open  to  settle* 
ment,  and  that  no  subsequent  discovery  of  mineral  thereon  can 
impair  such  title,  nor  alter  the  legal  character  of  the  land,^  under 
the  regulations  of  the  land  department,  adopted  pursuant  to  that 
act,  which  have  the  force  of  law,  and  which  require  all  applications 
thereunder  to  be  forwarded  by  the  local  officers  to  the  commissioner 
of  the  genial  land  office  for  consideration,  together  with  a  report 
as  to  the  status  of  the  tract  applied  for,  the  equitable  title  to  the  land 
selected  does  not  vest  in  the  applicant  until  approval  of  the  selection 
by  the  department^  and  until  such  approval  the  selection  is  subject 
to  be  defeated  by  proof  that  the  land  is  in  fact  mineral  in  character.* 

III.  Peibsons  ENTiTLia)  TO  Locate 

19.  General  Rule. — The  general  rule  is  that,  in  the  absence  of 
positive  law  forbidding  it,  any  person,  whether  minor,  adult,  or  alien, 

16.  Cooper  v.  Roberts,  18  How,  173,  20.  MuUan  v.  United  States,  118  U. 
15  U.  S.  (L.  ed.)  338;  Natoma  Water,  S.  271,  6  S.  Ct.  1041,  30  U.  S.  (L. 
etc.,  Co.  V.  Buprbey,  90  U.  S.  166,  24  ed.)  170. 

U.  S.  (U  ed.)  621.  1.  Note:  7  L.R.A.(N.S.)  804. 

.  17.  Note :  139  A.  S.  R*  194.  2.  Cosmos  Exploration  Co.  v.  Gray 

18,  Cooper  v.  Roberts,  18  How.  173,  Eagle  Oil  Co.,  112  Fed.  4,  50  C.  C.  A. 
15  U.  S.  (L.  ed.)  338.  79,  61  LJi.A.  230. 

19.  Natoma  Water,  ete.,  Co.  v.  Bug-      Note:  7  L.R.A.(N.S,)  805, 
bev,  96  U.  S.  166,  24  U.  S.  (L.  ed.) 
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may  lawfully  locate  upon  and  take  poBsesaioii'of' a  part  of  the  unsur- 
veyed  public  domain  for  mining  purposes,*  and  no  distinction  on 
account  of  sex  is  made  on  the  question  of  the  right  to  locate  a  mining 
claim.  Furthermore,  in  the  absence  of  mining  roles  and  regulations 
disqualifying  nonresidents  to  locate  mining  claims,  they  stand  in  the 
same  position  as  residents  of  the  district;  and  a  mining  claim  may 
be  located  by  a  third  person  for  a  nonresident  So,  the  fact  that 
locators  of  a  placer  mining  claim  were  minors  at  the  time  does  not 
affect  the  validity  of  the  location,  there  being  no  requirement  that  a 
citizen  qualified  to  locate  shall  be  of  any  particular  age.*  A  corpora- 
tion created  under  the  laws  of  one  of  the  states  of  the  Union,  all  of 
whose  members  are  citizens  of  the  United  States,  is  competent  to 
locate  or  join  in  the  location  of  a  mining  claim  upon  the  public  lands 
of  the  United  States,  in  like  manner  as  individual  citizens ;  *  and  a 
corporation  of  another  state  may  locate  a  mining  claim  in  the  state 
through  a  resident  agent,*  the  reason  being  that  a  corporation  organ- 
ized under  the  laws  of  a  state  is  a  citizen  of  that  state.^  For  reasons 
of  public  policy,  the  United  States  statute  prohibits  officers,  clerks 
and  employees  in  the  general  land  office  from  purchasing  or  acquir- 
ing public  lands.  This  includes  deputy  United  States  mineral  sur- 
veyors, and  the  locating  of  a  mining  claim  by  such  an  officer  is  void, 
and  he  can  convey  no  rights  therein.* 

20.  Location  by  Alien. — ^Under  the  proviaons  of  the  federal  stat- 
utes, mineral  lands  of  the  United  States  are  made  subject  to  location 
by  citizens  thereof,  or  by  those  who  have  declared  their  intention  to 
become  such.  The  earlier  cases,  in  construing  the  federal  statute  on 
the  question  of  citizenship  of  the  locator  of  a  mining  claim,  adopted 
the  rule  that  an  alien  who  has  not  declared  his  intention  to  become  a 
citizen  of  the  United  States  can  acquire  no  right  by  location  to  any 
of  the  mineral  lands  of  the  United  States;  and  that  a  person  seeking 
to  acquire  a  right  of  location  for  mining  purposes  must  be  a  citizen 
of  the  United  States,  or  must  have  declared  his  intention  to  become 
such.*  But  the  more  modern  rule  is  that  a  location  of  a  mining  claim 
by  an  alien  is  voidable  only,  and  not  void ;  *•  and  that  the  question 
of  citizenship  can  be  asserted  only  by  the  government.**    According 

8.  Note:  7  L.Tl.A.(!^.S.)  812.  85,  32  S.  Ct.  187,  56  U.  S.   (L.  ed.) 

4.  Note:  7  L.R.A.(N.S.)  816  et  seq.  359;  Lavagnino  v.  Uhlig,  26  Utah  1, 
See  infra,  par.  21,  as  to  locations  by   71  Pac.  1046,  99  A.  S.  R.  808. 
agrents.  9.  Note:  7  L.R.A.(N.S.)  812  et  seq. 

5.  McKinley  v.  Wheeler,  130  IT.  S.  10.  Stricklev  v.  Hill,  22  Utah  257, 
630,  9  S.  Ct.  638,  32  U.  S.  (L.  ed.)  62  Pac.  893,  83  A.  S.  R.  786  and  note; 
1048.  Stewart  v.  Bingham   Gold,  etc.,  Co., 

6.  Note:  7L.R.A.(N.S.)  816.  29  Utah  443,  82  Pac.  476,  110  A.  S. 

7.  Wilson  V.  Triumph  Consol.  Min.  R.  719. 

Co.,  19  Utah  66,  56  Pac.  300,  76  A.       Note:   7  L.R.A.(N.S.)    813  et  aeq. 
S.  R.  718.  11.  Maninal  v.  Wulff,  152  U.  S.  505, 

8.  Waskey  v.  Hammer,  223  U.  S.  14  S.  Ct.  651,  38  U.  S.  (L.  ed.)  533; 
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to  the  later  rule  an  alien  who  makes  a  discovery  and  takes  proper 
steps  toward  the  location  of  a  mining  claim,  and  then  declares  his 
intention  to  become  a  citizen,  is  entitled  to  the  benefit  and  advantage 
of  what  he  has  previously  done  toward  locating  his  claim ;  *•  and  he 
acquires  such  a  right  under  his  claim  that  he  can  convey  a  good  and 
valid  title  thereto  to  a  citizen,  proAided  no  rights  of  third  persons  have 
attached  prior  to  such  conveyance.**  It  has  been  held,  however,  in 
an  action  to  determine  adverse  claims  to  a  mining  location,  brought  by 
a  grantee  of  an  original  locator,  that  the  right  of  the  original  locator, 
such  as  citizenship  or  declaration  of  intention  to  become  a  citizen, 
must  be  shown  by  the  grantee.**  "Where  a  location  is  made  by  a 
citizen  and  an  alien,  the  rule  is  that  the  rights  of  a  citizen  mine  locator 
and  of  his  grantees  are  not  affected  by  the  fact  that  his  co-locator  is 
an  alien.**  And  in  a  case  where  a  grant  of  title  to  mineral  land,  or 
the  equivalent  of  such  grant,  is  made  to  an  alien,  it  is  also  a  rule  that 
the  conveyance  cannot  be  attacked  by  any  third  party.**  As  to  the 
right  established  under  a  statutory  equivalent  of  a  valid  location,  as 
where  working  for  the  statutory  period  before  the  adverse  right  exists 
is  declared  to  be  such  an  equivalent,*'  it  has  been  held  that  the  holder 
of  such  a  possession,  no  less  than  the  holder  of  a  location,  must  possess 
the  necessary  qualifications  as  to  citizenship.**  While  a  qualified 
locator  may  relocate  a  mining  claim  in  the  possession  of  an  alien 
who  has  not  declared  his  intention  of  becoming  a  citizen,  provided 
such  relocation  is  made  without  force  and  violence,  and  prior  to  such 
declaration,  as  against  a  mere  intruder  or  trespasser  the  possession 
of  the  alien  is  prima  facie  evidence  of  a  right  thereto,  but  as  against 
a  person  connecting  himself  with  the  government  title,  this  mere 
occupancy  must  yield  to  the  higher  right.**  Under  the  principle 
that  a  state  may  prescribe  the  conditions  upon  which  aliens  may 
enjoy  a  residence  within  it,  and  that  it  may  also  declare  the  terms 
upon  which  they  shall  be  permitted  to  make  their  residence  in  any 
given  portion  of  its  territory,  and  exercise  a  particular  employment, 
it  has  been  held  that  a  law  requiring  foreigners  to  pay  a  license  fee 
for  permission  to  enjoy  the  protection  of  the  state  government  in 

Duncan  ▼.  Eagle  Rock  Gold  Min.,  etc.,   588,  139  A.  S.  R.  288. 

Co.,  48  Colo.  569,  lU  Pac.  588,  139       15.  Strickley  v.  Hill,  22  Utah  257, 

A.  S.  R.  288.  62  Pac.  893,  83  A.  S.  R.  786. 

Note:  7  L.R.A.(N.S.)  812.  16.  See  Aliens,  vol.  1,  p.  804. 

See  also  Aliens,  vol.  1,  p.  804.  17.  Belk  v.  Meagher,  104  U.  S.  279, 

12.  Not6:  7  L.R.A.(N.S.)  814.    And  26  U.  S.  (L.  ed.)  735. 

see  Aliens,  vol.  1,  p.  804.  18.  Humphreys  v.  Idaho  Gold  Mines 

13.  Wilson  V.  Triumph  Consol.  Min.  Development  Co.,  21  Idaho  126,  120 
Co.,  19  Utah  66,  56  Pac.  300,  75  A.  Pac.  823,  40  L.R.A.(N.S.)   817. 

S.  R.  718.  19.  Wilson  v.  Triumph  Consol.  Min. 

Note:  7  L.R.A.(N.S.)  814.  Co.,  19  Utah  66,  56  Pac.  300,  76  A. 

14.  Duncan    v.    Eagle    Rock    Gold  S.  R.  718.     As  to  relocations  gener- 
Min.,  etc.,  Co.,  48  Colo.  569,  111  Pac.  ally,  see  infra,  par.  46. 
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the  mineral  region,  and  in  the  pursuit  of  the  lucrative  business  of 
mining,  may  be  regarded  as  a  police  regulation,  and  therefore  valid.** 
2U  Location  by  AgenL — It  is  a  general  rule  that  the  location  of  a 
mining  claim  for  his  principal  may  be  made  by  aa  agent  or  attorney 
in  fact,  and  every  act  necessary  thereto  may  be  performed  by  such 
agent  or  attorney ;  *  it  has  been  held  that  the  agent  may  so  act  even 
without  the  knowledge  of  his  principal,  if  the  local  rules  authorize 
it;  and  that  tliere  may  be  either  an  anteqedent  authorization  or  a 
subsequent  ratification  of  the  acts  of  the  agent  in  this  regard.*  This 
rule  is  in  accordance  with  the  well  known  principle  that  a  statute 
which  requires  something  to  be  done  by  a  person  may  be  complied 
with,  in  general,  if  done  by  another  for  him.'  In  a  case  where  one 
locates  a  mining  claim  in  his  own  name,  pursuant  to  an  agreement 
between  two  or  more  to  explore  the  public  domain  and  discover  and 
locate  mining  claims  for  the  joint  benefit  of  the  contracting  parties, 
the  legal  title  to  the  interests  of  the  others  is  held  by  him  in  trust 
for  them.^  An  agreement  of  this  character  makes  each  the  agent  of 
the  others  in  prosecuting  the  joint  adventure ;  and  such  an  agreement 
will  be  taken  to  include  the  continuance  of  work  until  a  valid  location 
is  made  on  a  legal  discovery.  And  authority  to  locate  a  mining 
claim  for  the  benefit  of  another  need  not  be  in  writing.* 

IV.  Location  op  Claims  otR  Sites 

In  Oeneral 

22.  'location"  Defined;  Nature  of  Right  and  Requisites  Gener- 
ally.—  Location  is  the  act  or  series  of  acts  by  which  the  right  of 
exclusive  possession  of  mineral  veins  and  the  surface  of  mineral  lands 
is  vested  in  the  locator.*  The  right  of  location  on  the  mineral  lands 
of  the  United  States  is  a  privilege  granted  by  Congress,  but  it  can  be 
exercised  only  within  the  limits  prescribed  by  the  grant;  and  hence, 
locations  can  be  made  only  where  the  law  allows  it  to  be  done.  For 
example,  a  relocation  on  lauds  actually  covered  at  the  time  by  another 

20.  People  v.  Naglee,  1  Cal.  232,  52  Pac.  803,  11  A.  S.  R.  229. 
Am.  Dec.  312.  Note:  7  L.R.A.(N.S.)  818, 

1.  Dunlnp  V.  Pattison,  4  Idnho  473,       5.  Note:  7  L.R.A.(N.S.)   818. 

42  Pac.  504,  95  A.  S.  R.  140;  Whiting  6.  Creede,    etc,    Min.,  etc.,  Co.    v. 

V.  Straup,  17  Wyo.  1,  95  Pac.  849,  Uinta  Tunnel  Min.,  etc.,  Co.,  196  U.  S. 

129  A.  S.  R.  1093.  337,  25  S.  Ct  266,  49  U.  S.  (L.  ed.) 

Note:  7  L.R.A.{N.S.)  817.  501;  McKay  v.  McDougall,  25  Mont. 

See  generally  Principal  and  Agent.  258,  64  Pac.  669,  87  A.   S.  R.  395. 

2.  Whiting  v.  Straup,  17  Wyo.  1,  Note:  7  L.R.A.(N.S.)  766. 

95  Pac  849,  129  A.  S.  R.  1093.  See  infra,  par.  42,  as  to  boundaries: 

3.  Dunlap  v.  Pattison,  4  Idaho  473,  par.  63  as  to  poasessioii.  under  valid 
42  Pac.  504,  95  A.  S.  R.  140.  location;   and  par.  64  as  to  znineral 

4.  Moritz  V.  Lavelle^  77  Cal.  10,  18  veins  included  in  location.  • 
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valid  and  subsisting  location  is  void;  and  this  not  only  against  the 
prior  locator,  but  all  the  world,  because  the  law  allows  no  siich  thing 
to  be  done.'  The  law  requires  that  the  locator  shall  act  in  good 
faith;®  and  it  will  not  countenance  trespass  as  a  basis  of  the  right. 
Hence  it  is  that  a  locator  is  entitled  to  protection  in  the  possession  of 
his  claim  and  cannot  be  deprived  of  his  inchoate  rights  by  the  tortious 
acts  of  others ;  nor  can  an  intruder  and  trespasser  initiate  any  rights 
which  will  defeat  those  of  a  prior  discoverer.*  While  it  is  a  rule  that 
private  persons  can  acquire  a  title  in  mines  not  previously  discovered 
and  made  individual  property,  only  by  conforming  to  the  conditions 
of  the  miniiag  ordinances, ^^  yet  if  a  mining  location  is  made  in  good 
faith,  the  locator  is  not  held  to  a  strict  compliance  with  the  law  in 
every  insubstajitial  particular.  For  example,  in  respect  to  his  location 
notice,  if  by  any  reasonable  construction,  in  view  of  the  surrounding 
circumstances,  the  language  employed  in  the  notice  as  to  description 
imparts  notice  to  subsequent  locators,  it  is  sufficient,**  the  presump- 
tion being  that  the  location  was  regularly  made.**  Besides  the  dis- 
covery, the  prime  requisites  of  a  valid  location  are  an  actual  taking 
possession  thereof,  and  the  performance  of  the  requisite  amount  of 
development  work,**  with  the  additional  requirement  in  some  juris- 
dictions of  recording  the  notice.^*  Each  of  the  required  acts  is 
independent  of  the  others  though  all  must  be  performed  before  a 
legal  location  exists;  the  last  that  may  be  done  does  not  relate  back 
to  the  first.**  Certain  locatory  acts  are  governed  by  the  character 
of  the  location  itself.  For  example,  the  question  as  to  the  sufficiency 
of  a  discovery,  or  as  to  the  extent  of  a  claim,  is  solvable  only  from  a 
consideration  of  the  nature  of  the  claim,  whether  lode  or  placer.** 

7.  Belk  v.  Meagiier,  104  U.  S.  279,  6  S.  Ct.  560,  28  U.  S.  (L.  ed.)  1113; 
26  U.  S.  (L.  ed.)  735.  See  infra,  par.  Black  v.  Elkhorn  Min.  Co.,  163  U.  S. 
46  et  seq.,  aa  to  raloeations.  445,  16  S.  €t.  1101,  41  U.  S.  (L.  ed.) 

8.  Charlton  v.  Kelly,  196  Fed.  433,  221;  Chrisman  v.  MiUer,  197  U.  S.  313, 
84  C.  C.  A.  295,  13  Ann.  Caa.  518.  25  S.  Ct.  468,  49  U.  S.  (L.  ed.)  770; 

9.  Erhardt  v.  Boaro,  113  U.  S.  527,  Donnelly  v.  United  States,  228  U.  S. 
5  S.  Ct.  560,  28  U.  S.  (L.  ed.)  1113;  243,  33  S.  Ct.  449,  57  U.  S.  (L.  ed.) 
Garvey  v.  Elder,  21  S.  D.  77,  109  N.  820,  Ann.  Cas.  1913E  710. 

W.  508,  130  A.  S.  R.  704;  Whiting  14.  Note:  7  L.R.A.(N.S.)  706.  See 
V.  Straup,  17  Wyo.  1,  95  Pae.  849, 129  infra,  par.  52,  as  to  recording  notice 
A.  S.  R.  1093.  generally. 

10.  United  States  v.  Castillero,  2  £5.  Tbomtoh  v,  Kaufman,  40  Mont. 
Black  17,  17  U.  S.  (L.  ed.)  369.  282,  106  Pac.  361,  135  A.  S.  R.  618. 

11.  Farmington  Gold  Min.  Co.  v.  16.  Eeyndda  v.  lion  Siirer  Min.  Co., 
Rhymney  Gold,  etc.,  Co.,  20  Utah  363,  116  U.  S.  687,  6  S.  Ct.  601,  29  U.  S. 
68  Pac.  832,  77  A.  S.  R.  913.  (L.  ed.)  774.    See  also  supra,  par.  7, 

12.  Buffalo  Zinc,  etc.,  Co.  v.  Cramp,  and  infra,  par.  34  et  eeq.,  as  to  placer 
70  Ark.  525,  69  S.  W.  572,  91  A.  S.  locations;  and  see  infra,  par.  110,  as 
R.  87.  to  location  of  oil  and  gas   lands  as 

18.  Erhardt  v.  Boaro,  113  U.  S.  527,  placers. 
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23.  History  of  Mining  Legislation,— The  first  act  of  Congress 
which  in  express  terms  granted  a  mining  privilege  on  public  land  to 
any  individual,  or  the  public  at  large,  was  that  of  July  25,  1866, 
common  known  as  the  Sutro  tunnel  act.  Until  this  time  there  had 
been  no  legislation  looking  to  a  sale  of  the  mineral  lands,  for  the 
policy  of  the  country  had  previously  been,  as  shown  by  the  legislation 
of  Congress,  to  exempt  such  lands  from  sale.  The  passage  of  the  act 
of  1866,  with  all  its  defects,  marked  a  change  in  the  governmental 
policy,  and  introduced  a  new  era  in  the  history  of  mining  enterprise.^' 
The  legislation  of  1866  stood  until  it  was  superseded  and  repealed  by 
the  act  of  May  10,  1872,  providing  that  all  valuable  mineral  deposits 
in  lands  belonging  to  the  United  States,  both  surveyed  and  unsur- 
veyed,  should  be  free  and  open  to  exploration  and  purchase,  and  the 
land  in  which  they  are  found  to  occupation  and  purchase,  under  the 
regulations  prescribed  by  law,  and  according  to  the  local  customs  or 
rules  of  miners  in  the  several  mining  districts,  so  far  as  the  same  are 
applicable  and  not  inconsistent  with  the  laws  of  the  United  States. 
This  act  is  still  in  force.**  The  act  of  1872  was  in  its  terms  applicable 
to  prior  as  well  as  to  subsequent  locations.  Its  purpose,  as  expressed  in 
its  title,  was  'Ho  promote  the  development  of  the  mining  resources  of 
the  United  States,"  and  its  provisions  extended  to  "the  locators  of  all 
mining  locations  heretofore  made,  or  which  shall  hereafter  be  made, 
on  any  mineral  vein,  lode,  or  ledge  situated  on  the  public  domain." 
But  the  repeal  of  the  act  of  1866  did  not  divest  pre-e^yfiting  rights. 
Persons  then  having  pending  applications  for  patents  were  entitled  to 
continue  such  proceedings,  and  a  patent  issued  thereon,  though  after 
the  enactment  of  the  act  of  1872,  had  precisely  the  same  effect  as  if 
issued  before  the  passage  of  that  act.** 

24.  Construction  of  Statutes;  Rule  as  to  Priority. — Mining  rights 
are  statutory,  but  not  purely  so.  They  relate  to  real  estate,  and  such 
rights  as  are  not  defined  or  limited  by  statute  are  still  controlled  by 
the  rules  of  the  common  law.  Such  rights  as  are  conferred  by  a  valid, 
prior  location  are  as  fully  protected  under  the  rules  of  the  common 
law  as  any  other  classes  of  real  estate.^*  With  a  view  to  protecting 
the  rights  of  locators,  mining  statutes  receive  a  liberal  construction.* 

17.  Note :  63  Am.  Dec.  97.  And  see  Gold  Min.  Co.,  27  Colo.  1,  59  Pac. 
infra,  par.  69  et  seq.,  as  to  extralateral  607,  83  A.  S.  E.  17,  60  L.R.A.  209. 
rights.  As  to  mining  grants  generally,  see  in- 

18.  Notes:  58  A.  S.  Rw  277;  7  L.R.A.  fra,  par.  88  et  seq. 

(N.S.)  775.  1.  McShaae  v.  Kenkle,  18  Mont.  208, 

19.  Central  Eureka  Min.  Co.  v.  East  44  Pac.  979,  56  A.  S.  R.  579,  33  L.R.A. 
Cent.  Eureka  Min.  Co.,  146  Cal.  147,  851;  Wilson  v.  Triumph  Consol.  Min. 
79  Pac.  834,  9  L.R.A.(N.S.)  940.  Co.,  19  Utah  66,  56  Pac.  300,  75  A. 

Note:  58  A.  S.  R.  278.  S.  K  718;  Farmington  Gold  Min.  Co. 

See  infra,  par.  74,  as  to  parallelism  v.  Rhymney  Gold,  etc.,  Co.,  20  Utah 
of  end  lines.  363,  58  Pac.  832,  77  A.  S.  R.  913. 

20.  Calhoun  Gold  Min.  Co,  v.  Ajax 
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As  between  locators,  the  clurdiaal  principie  which  governs  their  con- 
flicting daiind  and  other  rights  on  the  public  domain  is  that,  other 
things  being  equal,  the  prior  locator  prevails;  and  seniority  in  such 
case  is  determined  by  the  order  in  which  they  were  located,  whether 
they  have  been  patented  or  remain  unpatented.^  To  enable  a  person 
to  maintam  a  right  to  a  mining  claim  after  it  has  been  acquired,  it 
is  necessary  that  he  shall  continue  substantially  to  comply,  not  only 
with  the  laws  of  Congress,  but  with  the  valid  laws  of  the  state  and 
valid  rules  established  by  miners,  in  force  in  the  district  in  which 
the  claim  is  situated.  A  failure  to  comply  with  such  laws  and  rules 
works  a  forfeiture  of  the  claim,  and  it  becomes  subject  to  relocation 
by  any  qualified  locator.* 

25.  Statutes  Relating  to  Placers. — In  1870,  Ocmgress  amended  its 
"Act  granting  rights  of  way  to  ditch  and  canal  owners  of  the  public 
lands  and  for  other  purposes,"  by  providing,  in  section  12  thereof, 
as  amended,  "that  claims  usually  called  placers,  including  all  forms 
of  deposit,  excepting  veins  of  quartz  or  other  rock  in  place,  shall  be 
subject  to  entry  and  patent  under  this  act  under  like  circumstances 
and  conditions  and  upon  similar  proceedings  as  are  provided  for  vein 
or  lode  claims."  The  statute  of  1870  was  repealed  by  that  of  May 
10, 1872.  This  later  statute  also  contained  provisions  respecting  placer 
claims  and  proceedings  for  patents  thereunder.  .  If  a  vein  or  lode  were 
known  to  e^ist  within  the  boimdaries  of  a  placer  claim,  an  applica- 
tion for  a  patent  for  such  claim  which  did  not  include  an  application 
for  the  vein  ox  lode  was  by  the  statute  declared  to  be  a  conclusive  dec- 
laration "that  the  claimant  of  the  placer  claim  has  no  right  of  posses- 
sion of  the  vein  or  lode  claimed;  but  where  the  existence  of  a  vein 
or  lode  in  a  placer  claim  is  not  known,  a  patent  for  the  placer  claim 
shall  convey  all  valuable  mineral  and  other  deposits  within  the  bound- 
aries thereof."  The  limit  of  a  placer  claim  was  by  the  latter  statute 
fixed  at  twenty  acres  for  each  individual  claimant,  but  an  association 
of  persons  might  be  entitled  to  the  same  quantity  as  under  the  act 
of  1870.  The  description  of  placer  claims  subject  to  entry  and  patent 
as  described  in  section  2329  of  the  present  Revised  Statutes  is  the 
same  as  that  found  in  the  statute  of  1870.*  The  location  of  public 
lands  containing  petroleum  or  other  mineral  oils  is  authorized  under 
the  act  of  Congreg»  of  February  11, 1897  (29  Stats,  at  Large,  c.  526), 
which  d'^clares:  "That  any  person  authorized  to  enter  lands  under 
the  mining  laws  of  the  United  States  may  enter  and  obtain  patents 
to  lands  containing  petroleum  or  other  mineral  oils  and  chiefly  valu- 

2.  Note:  7  L.R.A.(N.S.)  78L  As  27;  and  as  to  abandonment  and  £or- 
to  the  rale  of  priority  as  test  of  water  f eiture  of  miniag  rights,  see  infra, 
appropriations^  see  infra,  par.  58.     >    par.  77,  78. 

8.  Sisson  V.  Sommers,  24  Nev.  379,  4.  Note :  58  A.  S.  E.  278  et  seq.  As 
55  Pf^e.  820,  77  A.  S.  E*  815.  As  to  to  patent  of  placers  containing  lode 
local  laws  and  cnstoms,  seie  infra,  par.   deposits,  see  infra,  pa|^  128-130^ 
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able  therefor,  under  the  ptovisionB  of  the  laws  relating  to  placer 
mineral  claims."  *  And  so,  following  the  statute,  lands  containing 
petroleum  or  other  mineral  oils  or  a  deport  of  natural  gas  may  be 
located  as  placer  claims.* 

26.  State  Statutes. — ^It  is  well  settled  that  tapplementary  regula- 
tions prescribed  by  a  state  in  addition  to  the  congressional  regulations 
are  not  unconstitutional;  and  such  regulations  are  not  invalid  on 
the  theory  that  they  were  enacted  in  the  exercise  of  an  unlawful  dele- 
gation by  Congress  of  legislative  power.^  And  it  is  generally  conceded 
that  the  legislature  of  a  state  may  fix  a  time  for  marking  the  bound- 
aries after  discovery ;  *  may  prescribe  what  a  location  certificate  of  a 
lode  claim  shall  contain ;  •  may  provide  that  a  record  of  location  be 
filed  or  recorded ;  *•  or  may  require  that  the  notice  of  location  where 
a  relocation  is  made  shall  show  abandonment  or  forfeiture  of  a  prior 
location.**  In  the  absence  of  a  state  statute  or  a  local  rule  or 
custom,  a  compliance  with  the  statutes  of  the  United  Slates  as  to  the 
particular  requirement  is  sufficient ;  **  and  where  the  federal  and  state 
statutes  are  in  conflict,  the  federal  law  must  control.  For  example,  the 
rules  of  a  mining  district,  adopted  by  the  state  or  territorial  legislature, 
authorizing  the  location  of  millsites  without  regard  to  the  character  of 
the  land,  must  yield  to  an  act  of  Congress  providing  ihat  millsites  can 
be  located  on  nonmineral  land  only.**  A  mining  location  invalid  by 
reason  of  noncompliance  with  a  state  law  in  force  at  the  time  the 
location  was  made  will  be  valid  after  the  repeal  of  that  law,  if  the 
provisions  of  the  mining  laws  of  the  United  States  have  been  com- 
plied with  and  there  are  no  intervening  rights  before  the  repeal,  and 
if  the  claim  has  been  occupied  and  worked  up  to  the  time  of  and  after 
the  repeal.**  It  has  been  held  that  an  amended  declamtion  of  locar 
tion  of  a  mining  claim,  so  as  to  correct  a  mistake  as  to  the  direction 
of  the  lines,  will  become  a  valid  location  upon  the  passage  of  a  stat- 
ute providing  that  an  amended  or  additional  declaratory  statemenn 

6.  Note:  139  A.  S.  R.  157.  9.  Kendall  v.  San  Jnan  Silver  Min. 

6.  Miliar  V,  Chrisman,  140  Cal.  440,  Co.,  144  U.   S.  668,  12  S.  Ct.  779, 
73  Pac.  1083,  74  Pac.  440,  98  A.  S.  36  U.  S.  (L.  ed.)  583. 

R.  63 ;  Whiting  v.  Straup,  17  Wyo.  10.  Kendall  v.  San  Juan  Silver  Min. 
1,  95  Pac.  849,  129  A.  S.  R.  1093.  Co.,  144  U.  S.  658,  12  S.  Ct.  779,  36 
As  to  discoveries  on  placers,  see  in-  U.  S.  (L.  ed.)  583;  Baker  v.  Butte 
fra,  par.  34,  35.  City  Water  Co.,  28  Mont.  222,  72  Pac. 

7.  Butte  City  Water  Co.  v.  Baker,  617,  104  A.  S.  R,  683. 

19G  U.  S.  119,  25  S.  Ct.  211,  49  U.  S.      11.  Clason  v.  Matko,  223  U.  S.  646, 

(L.  ed.)  409.  32  S.  Ct.  392,  56  U.  S.  (L.  ed.)  588. 

8.  Butte  City  Water  Co.  v.  Baker,      12.  McKay  v.  McDougall,  25  Mont. 
196  U.  S.  119,  25  S.  Ct.  211,  49  U.  S.  258,  64  Pac.  669,  87  A.  S.  R.  396. 
(L.   ed.)    409;   Baker  v.   Butte   City      18.  Cleaiy  v.  Skifflch,  28  Colo.  362, 
Water  Co.,  28  Mont.  222,  72  Pac.  617,  65  Pac.  69,  89  A.  S.  R.  207. 

104  A.  S.  R.  683;  Union  Min.,  etc.,  14.  Big  Three  Min.,  etc.,  Co.  v. 
Co.  V.  Leiteh,  24  Wash.  685,  64  Pac.  Hamilton,  157  Cal.  130,  107  Pac.  301, 
829,  85  A.  S.  R.  961.  137  A.  S.  R.  118. 
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which  shall  have  he«n  fflied  by  the  loentor  sball  have  the  same  force 
and  effe^  qs  though  it  had  been  filed  under  the  section  of. the  act 
pennitting  the  filing  of  amendatory  or  ad4itional  statements,  where 
the  original  was  defective  or  erroneous.'^ 

27.  I^oca^  Custom^  a]i4  Winers^  Rules. — Local  mining  customs, 
rulesy  and  regulation?  are  binding  and  decisive  upon  the  rights  of 
parties  if  they  are  not  in  conflict  with  some  statutory,  provision.** 
Thus  miners  may,  in  their  respective  districts,  make  rules  and  regula- 
tions not  in  conflict  witj^  the  laws  of  the  United  States  or  of  the  state 
or  territory  in  which  the  districts  are  situated,  governing  the  location, 
manner  of  reoording,  and  Amount  of  work  necessary  to  hold  posses- 
sion of  a  claim.*'  In  case  of  a  conflict,  however,  between  a  local 
custom  and  a  statutory  regulation,  the  statute,  as  of  superior  author- 
ity, will  control***  It  is  not  necessary  that  the  custom  be  defined 
in  writing,  for  it  may  be  binding  whether  written  or  unwritten. 
Moreover,  customs  of  this  type  are  to  be  distinguidied  from  ancient 
customs  of  the  common  law,  which,  to  have  force,  must  be  imme- 
morial and  continuous.**'  A  locfiil  usage  or  custom  in  reference  to  the 
location  and  operation  of  claims  musi  be  proven  «s  a  fact.  It  will 
not  be  noticed  judicially  by  the  courts.**  Proof  of  it  must  be  col- 
lected, not  from  what  witnesses  say  they  think  th^  custom  is,  but 
from  what  is  publicly  done  throughout  the  district;  *  though  it  seems 
that  under  certain  circumstances,  proof  of  the  custom  in  other  min- 
ing districts  may  also  be  admissible.*  It  has  been  held  that  accept- 
ance by  the  government  of  location  proceedings  had  before  the  stat^ 
ute  of  1866,  and  issue  of  a  patent  thereon,  is  evidence  that  those 
location  proceedings  were  in  accordance  with  the  rules  and  customs 
of  the  local  mining  district.* 

15.  Wilson   V.   Freeman,  29  Ifont.  sanction  under  a^  act  of  Congress  of 
47t),  75  Pac.  84,  66  L.R.A.  833.  1866,  of  existing  oustoois  and  nsages 

16.  Jenoison  v.  Kirk,  9B  U.  >S.  453,  in  mining  distxicts. 

25  U.  S.  (L.  ed.)  240;  Brown  v,  '49,       19.  Note:  63  Am.  Dec.  98. 
etc.,  Quartz  Min.  Co.,  IS  Cal.  15?,  76       20.  Parley's  Park  Silver  Min.   Co. 
Am.  Dec.  468.  v.  ij^err,  130  tJ.  S.  256,  9  S.  Ct.  511, 

Note:  63  Am.  Defe.  104.  ^  32  U.  S.  (L.  ^.)  906. 

17.  Erhardt  v.  Boaro,  113  U.  S.  527,       Note ;  12  Ann.  Cas.  433. 

5  S,  Ct.  560,  2^  U.  S.  iU  ed.)  111,B;  Aii4  see  generfilly,  Us^gks  and  Cus- 

Brown  v.  *49,  etc.,  Quartz  Min,  Co^  toms. 

15  Cal.  152,  76  A|n.  Dec.  468;  En^isb  1.  Anastroi^    v.    Lake    Champlain 

V.  Johnson,  17  Cal.  107,  76  Am.  Dec.  Or^nito  Co.,  147  N.  ¥•  495,  42  K  E. 

574.  186,  49  A.  S.  R.  683. 

Notes:  63  Am.  Dee.  104;  7  L.R.A..  2.  Browii  v,  '49,  etc.,  Quartz  Min. 

(N.S.)  776.  Co.,  15  Cal.  152,  76  Am,  Dec.  468. 

.  II.  Ba»ey:  y.   Gallegber,   20   W4U.  .  S.  [Lh^qh  v.  United  Stales  Min.  Co., 

670,  22  U.  S.  (L.  ed.)  452.     See  ia-  207  U.  S.  1,  28  S.  Ct.  15>  62  U.  8. 

fra,  par.  30,  as  to  locations  prior  to  (L.  ed.)  65v 
congressional    legislation,    tavA   as'  to 
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PoiaeiKion  Preceding  Location 

28.  Prospector^s  Right  of  Possession. — The  rule  is  well  settled 
that  a  prospector  who  is  in  the  actual  possession  of  the  ground  and 
working  with  the  intent  of  making  a  discovery  will  be  protected  in  his 
possession,  and  upon  making  his  discovery  his  location  wifl  relate 
back  to  the  time  of  commencing  work,  and  will  be  extended  to  terri- 
tory to  the  extent  of  a  full  sized  claim  if  adverse  rights  had  not 
intervened  at  the  time  of  commencing  his  possession.*  The  taking 
up  of  mineral  land  in  pursuance  of  mining  regulations  of  the  vicin- 
age gives  possessory  title  to  the  claims;  but  possession  not  taken  in 
pursuance  of  these  rules  will  also  be  good,  as  against  one  not  taking 
possession  in  accordance  with  the  rules.*  And  this  possession  need 
not  be  evidenced  by  actual  inclosures.  If  the  ground  is  included 
within  distinct,  visible,  and  notorious  boundaries,  tod  the  party  in 
possession  is  working  a  portion  of  the  ground  within  those  bound- 
aries, this  is  enough,  as  against  one  entering  without  title.  A  miner 
is  not  expected  to  reside  on  his  claim,  nor  to  build  on  it,  nor  to 
cultivate  the  ground  nor  to  inclose  it;  and  he  may  be  in  possession 
of  it  by  himself,  or  through  his  agents  or  servants.  Going  on  the 
lead  to  work  it,  or  doing  wt)rk  in  proximity  and  in  direct  relation 
to  the  claim,  for  the  purp)0se  of  extracting  or  preparing  to  extract 
minerals  from  it,  or  starting  a  tunnel  at  a  considerable  distance  oif 
to  run  into  the  claim,  is  a  possession  of  the  claim.  The  rule  requir- 
ing strict  interpretation  of  possessio  pedis  in  case  of  agricultural 
lands  does  not  apply  to  mining  claims.*  The  limits  of  a  mining  claim 
must,  however,  be  defined  in  some  way  before  the  possession  of  or 
working  upon  part  of  it  \yill  give  possession  to  any  more  than  the 
part  so  possessed  or  worked.'  But  whqn  the  claim  is  defined  and 
the  party  enters  in  pursuance  of  mining  rules  and  customs,  the  pos- 
session of  part  is  possession  of  the  entire  claim,^  and  this  is  true 
though  the  party  does  not  enter  in  accordance  with  mining  rules, 
or  under  a  paper  title,*  or  though  the  paper  does  not  coavey  the 
title.*®  Moreo\er,  where  the  claim  is  defined,  one  who  seeks  in 
good  faith  to  make  a  location  is  entitled  to  exclusive  possession  of 
the  land  sought  to  be  located  for  a  reasonable  time  to  complete  his 

4.  Omar  v.  Soper,  11  Colo.  380,  18       7.  Attwood  v.  Fricot,  17  Cal.  37,  76 
Pac.  443,  7  A.  S.  R.  246.  Am.  Dec.  567;  Gemmell  v.  Swain,  28 

Note :  139  A.  S.  R.  185, 18».  Mont.  331,  72  Pac.  662,  98  A.  S.  R. 

As  to  possession  following*  location  570. 
of  claim,  see  infra,  par.  68.  8.  English  v.  Johnson,  17  Cal.  107, 

6.  English  v.  Johnson,  17  Cal.  107,  76  Am.  Dec.  574. 
76  Am.  Dec.  574.  Note :  63  Am.  Dec.  105. 

Notes:  139  A.  S.  R.  185;  7  L.RA.      9.  English  v.  Johnson,  17  Cal.  107, 
(N.S.)   820.  76  Am.  Dec.  574. 

6.  English  v.  Johnson,  17  Cal.  107,       10.  Attwood  v.  Pricot,  17  Gal.  37, 
76  Am.  Dec.  574.  76  Am.  Dec.  567. 
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location,  or  for  sacli  time  as  may  be  allowed  by  the  customs  and 
rules  of  miners  or  the  statutes  of  the  state  or  territory.  This  posses- 
sion to  be  available  in  favor  of  a  loeator  or  prospector  to  enable  him 
to  complete  his  location  must,  however,  be  actual  and  connected 
with  active,  diligent  work  of  exploration,  with  a  bona  fide  intention, 
if  mineral  is  found,  to  make  a  location.^^  One  in  possession  of  a 
small  tract  of  mineral  land  with  demarked  limits  is,  in  the  absence 
of  any  proof  that  his  claim  thereto  is  opposed  to  the  local  rules, 
presumed  to  be  rightly  in  possession. ^^  In  the  case  of  location  of 
oil  lands,  the  rule  is  that,  having  made  his  location,  in  good  faith, 
one  who  maintains  possession  of  an  oil  land  claim  and  diligently 
pushes  on  toward  a  discovery  is  protected  against  all  forms  of  forcible, 
fraudulent,  surreptitious  or  clandestine  entries  or  intrusions;  though 
his  location  remains  incomplete  and  merely  indioate  until  perfected 
by  actual  discovery.**  A  person  who  has  made  no  discovery  upon 
a  mining  claim,  and  has  done  no  work  to  protect  it,  cannot  be  said 
to  be  in  actual,  bona  fide  possession  thereof,  developing  it  under 
the  requirements  of  the  statute;  and  in  such  case  any  other  person 
has  the  right  to  enter  and  locate  peaceably.** 

29.  Vested  Rights ;  Improvements  en  Public  Lands.--^It  is  the  gen- 
oral  rule  that  mere  occupancy  of  the  public  lands  and  making 
improvements  thereon  give  no  vested  right  therein  as  against  the 
national  government,  or  as  against  any  purchaser  from  it.**  It  has 
accordingly  been  held  that  until  the  perfection  of  the  inchoate  and 
ij3tcomplete,  location  by  actual  discovery,  the  locator  of  a  mining  claim 
has  no  vested  rights  which  Congress  is  oblij^ed  to  recognize,  and  it 
may  change  its  policy  in  regard  to  the  lands  to  the  extent  even  of 
excluding  from  them  the  diligent  operator  who  has  not  made  dis- 
covery.** But  it  is  also  an  established  rule  that  where  mining  oper- 
ations and  constructions  have  been  recognized  and  encouraged  by 
the  govearnment,  rights  connected  therewith  will  be  protected.*' 

30.  Location  Previous  te  Enactment  of  Mining  Statutes. — Prior 
to  the  passage  of  any  mining  legislation  by  Congress  all  mineral 
locations  were  governed  by  the  local  rules  and  customs  in  force  at 

11.  Whiting  ▼.  Stranp,  17  Wyo.  1,       16.  Jackson  v.  Roby,  109  U.  S.  440, 
95  Pac.  849,  129  A.  S.  B.  1093.  3  S.  Ct.  301,  27  U.  S.  (L.  ed.)   990; 

12.  English  v.  Johnson,  17  Cal,  107,  Sparks  v.  Pierce,  115  U.   S.  408,   6 
76  Am.  Dec.  574.  S.   Ct.  102,  29  U.   S.    (L.  ed.)    428. 

13.  McLemore  v.  Express  Oil  Co.,  And  see  Public  La,nds. 

158  Cal.  559,  112  Pac.  59,  139  A.  S.  IB,  McLemore  v.  Express  Oil  Co., 
R.  147.  See  infra,  par.  31  et  scq.,  158  Cal.  559,  112  Pac.  69,  139  A,  S. 
as  to  discovery  $^enerally.  R.  147.     As  to  the  rale  where  per- 

14.  Miller  v.  Chrisman,  140  Cal.  440-,  fected  location  has  heeu  made,  see  in- 
73  Pac.  1083,  74  Pac.  444,  98  A.  S.  fra,  par.  62  et  seq. 

R.  63 ;  Whitingr  v.  Straup,  17  Wyo.  1>  17.  Brbder  v.  Natoma  Water,  etc., 
95  Pac.  849,  129  A.  8.  E.  1093.  Co;  101  U.  8.  274,  25  U.  8.  (L.  ed.) 

Note:  7  L.R.A.<N.S.)  820.  790. 
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the  time  of  tbe  Iccation.^^  Tbisa^  rule»  pi6^be4  <^^  extopt  qf  ground 
which  miners  could  serecally  appropriate  iof:  nuni^g,  aokd  the  con- 
ditions upon  which  such  ground  could  be  acquired,  sind  held ;  ^^  and 
a  valid  looatioQ  of  a  mining  claim  could  be  made  only  according  to 
their  requirements.**  Under  such  customs  and  usf^ges  a  location  was 
commonly  made  by  posting  a  notice  in  reaaonable  proximity  to  the 
point  at  which  a  lode  was  discovered  or  expo^d,  stating  that  the 
locator  claimed  so  many  feet  of  the  vein  extending  so  far  and  in 
such  a  direction  or  directions  from  the  discovery  pointy  toother  with 
the  amount  of  adjacent  surface  ground  fJlowed  by  the  rules  of  the 
district ;  and  this  notice  had  the  effect  of  holding  the  ground  described 
a  certain  length  of  time,  commonly  ten  days,  after  which  it  was  neces- 
sary to  have  the  notice  recorded  by  the  district  recorder  in  order 
to  keep  the  claim  good.^  This  right  of  miners  was  based  upon  appro- 
priation and  possession,'  and  came  to  be  regarded  as  having  the  force 
and  effect  of  res  judicata.*  While  mining  claims  were  held  by  posses- 
sion, that  possession  was  regulated  and  d^ned  by  usage  and  local 
and  conventional  rules;  and  the  actual  possession,  which  is  applied 
to  agricultural  lands  wad  not  required,  in  case  of  a  mining  claim, 
in  order  to  give  a  right  of  action  for  the  invaaion  of  it^  The  act 
of  Congress  of  1866  gave  the  sanction  of  law  to  these  rules  of  miners, 
so  far  as  they  were  not  in  conflict  with  the  laws  of  the  United  States^ 

Discovery 

31.  Discovery  as  Source  of  Title;  Purpose  of  Discovery. — ^The  fed- 
eral mining  laws  make  the  discovery  of  mineral  within  the  limits 
of  the  claim  a  prerequisite  to  the  location  of  a  valid  mining  claim 
on  the  public  domain,  whether  lode  or  placer.*    The  purpose  of  the 

18.  Glacier  Mountain  Silver  Min.  Co       Note:  7  L.R.A.(IT.S.)  768,  774. 

V.  Willis,  127  U.  S.  471,  8  S.  Ct.  1214.  S.  Irwin  v.  Philiips,  5  Cal.  140,  63 
32  U.  8.  (L.  ed.)  172;  Mallett  v.  llnc?e  Am.n^f.  U3» 

Sam  Goid,  etc.,  Min.  Co.,  1  Nev.  188,  Note:  7  L.R.A.(N.S.)  768  et  seq. 
90  Am.  Dec.  484.  4.  Attwood  v.  Fricot,  17  Cal.  37,  76 

Note:  7  L.E.A.(N.S.)  769.  Am.  Dec.  567. 

19.  Jackson  v.  Roby,  109  U.  S.  440,      Note:  7  L.R.A.(N.S.)  772. 

3  S.  Ct.  301,  27  U.  S.  (L.  ed.)  990.       As  to  possession  pyior  to  location 

Note:  7  L.R.A.(N.S.)  769.  generally,  see  supra,  par.  28. 

20.  Glacier  Mountain  Silver  Min.  5.  Jaekao^i  v.  Roby,  109  U.  S.  440, 
Co.  V.  Willie,  127  U.  S.  471,  8  S.  Ct.  3  S.  Ct.  301,  27  U.  S.  (L.  ed.)  990. 
1214,  32  U.  S.  (L.  ed.)  172;  Mallett  v.  See  also  supra,  par.  23. 

Uncle  Sam  Gold,  etc.,  Mm.  Co.,  1  Nev.  6.  O'Reilly  v.  Campbejl,  116  U.  S. 

188, 90  Am.  Dec.  484.  4JS,  6  S.  Ct.  421,  29  U.  S.  (L.  ed.) 

Note:  7  L.R.A.(N.S.)  769.  669;  Waskey  v.  Hammer,  223  U.  S. 

1.  Note:  7  L.R.A.(N.S.)  774.  85,  32  S.  Ot.  187,  66  U.  S.  (L.  ed.) 

2.  Brown  v.  '49,  etc..  Quartz  Min,  359;  Latkin  v.  Upton,  144  U.  S.  19, 
Co.,  15  Cal.  163,  76  Am.  Deo.  468;  12  S.  Ct.  614^  36  U.  S.  (L.  ed.)  330; 
Attwood  V.  Frioot,  17  Cal.  37,  78  Am.  King  v.  Amy,  etc.,  Min.  Co.,  152  U. 
Dec.  567.  S.  222,  14  8.  Ct.  5U0,  38  U.  S.  (L. 
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requirement  under  tlie  act  of  Congress  requiring  that  no  location 
of  a  mining  claim  shall  be  made  until  the  discovery  of  a  vein  or 
lode  within  the  limits  of  the  claim  located,  as  well  as  under  state 
legislation  and.  miners'  rules  and  regulations,  is  to  prevent  fraud 
upon  the  g^ovemment  by  persons  attempting  to  acquire  a  patent  to 
land  not  mineral  in  its  ch^iracter.'  Discovery  and  appropriation  are 
the  sources  pf  title  to  mining  claims,®  with  the  right  to  possession 
-following  as  a  legal  right ;  •  and  development  by  working  is  the  con- 
dition of  cantinued  possession/^  provide^  the  location  is  valid  and 
complete.^^  Mev^  discovery  without  other  looatory  acts  is  not  suffi- 
cientL  The  diseovery  is  but  one  st^  in  the.  acquisition  of  a  mining 
claim.  It  oauflt  be  followed  by  or  follow  a  location,  which  consists 
of  the  marking  of  the  claim  in  such  a  manner  that  ite  boundaries 
can  be  readily  traced,  the  posting  of  a  notion  thereon,  aiid  where  the 
siatie  or  distidet  law  requires  it,  the  reeoirdiiig  of  siioh  notice..^'  And 
under  special  statutes  it  may  be  that  the  adjudicatton  of  the  proper 
tribunal  and  its  registry  with  the  proceedings  on  which  it  is  founded, 
and  not  the  mere  fact  of  discovery,  vest  ihe^  title  in  the  applicant *• 
The  fact  that  land  is  returned  as  mineral  in  character  by  the  surveyor 
general  do^  not  dispense  with  the  necessity  of  a  locator  making  a 
discovery  of  mineral  as  prerequisite  to  a  valid  locatidn  of  a  mining 
claim.** 

32.  Tests  of  Discovery .^-A  discovery  which  will  support  the  loca- 
tion of  a  mining  claim  within  the  meaning  of  ^he  federal  -statute 
consists  of  the  disclosure  of  a  well  defined  body  of  rock  in  place, 
carrying  gold  or  other' precious  metal,  which  body  afterwards  proVes 
to  be  continuous ;  **  and  it  must  be  within  the  limits  of  the  claim 

ed.)  419;  Beals  v.  Cone,  27  Colo.  473,  550,  112  Pac.  59,  139  A.  S.  R.  147 

62  Pac.  948,  83  A.  S.  R.  92;  Whiting  and  note. 

V.  Straup,  17  Wyo.  1,  95  Pae.  849,  Note:  7  L.R.A,(N.S.)  820  et  seq. 

129  A.  S.  R.  1093.  9.  Whiting  v.  Straup,  17  Wyo.  1, 

Notes:  139  A,  S.  R.  159;  7  L.R.A.  95  Pac.  849,  129  A.  S.  R.  1093. 

(N.S.)  826.  Note:  139  A.  S.  R.  157. 

As  to  discoveries  on  placers,  see  in-  As  to  possession  prior  to  location 

fra,  par.  34,  35.  or  disoovei^,  see  supra,  par.  28. 

7.  Waskey  v.  Hanmier,  223  U.  S.  10.  See  infra,  par.  79  «t  seq. 

85,  32  S.  Ct.  187,  56  U.  S.  (L.  ed.)  11.  McLemore  v;  Express  Oil  Co., 

369.  158  CaL  559,  112  Pac  59,  139  A.  S. 

Note:  7  L.R.A.(N.8.)  820.  R.  147  and  note. 

8.  O'Reilly  v.  OampbeD,  116  U.  S.  1«.  Note:  139  A.  6.  R.  167.     See 
418,  6  S,  Ct.  421,  29  U.  S.  (L..ed.)  infra,  par.  40,  4^,  and  52. 

669;  King  v.  Amy,  etc.,  GonpoL  Mi|i.  18:  UnitM  Stipes  v.  CaBtidera,  2 
Co.,  152  U.  e.  «22,  M  S.  Ct.  510,  Black  17,  17  U.  S.  (L.  ed.)  360. 
38  U.  S.  (L.  ed.)  410 j  Lawson  v.  i4.  Note:  139  A.  S.  R.  187.  . 
United  States  Min.  Co.,  207  U.  S.  1,  15.  LarMn  v.  Upton,  144  U.  S.  19, 
28  S.  Ct.  15,  52  U.  S.  (L.  ed.)  65;  12  S.  a.  614,  36  U  S.  (L.  ed.)  330; 
McLemore  t.  Express  Oil  Co.,  158  Cal.  HcLemoire  V.  Escpress  Oil  Co.y  158  Cal. 
R.  C.  L.  Vol.  XVni.— 71.      1121 
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located,**  since  a  discovery  without  the  limits  of  the  claim,  no  matter 
what  its  proximity,  does  not  suflSce.*'  While  a  discovery  cannot  be 
made  simply  upon  a  conjectural  or  imaginary  existence  of  a  vein 
or  lode,*®  the  expectation  of  finding  paying  mineral  in  the  particu- 
hir  crevice,  vein,  or  seam  in  which  metal  bearing  rock  in  place  is 
discovered  is  not  essential.**  The  well  established  test  is  that  to 
constitute  a  valid  location  there  must  be  such  a  discovery  of  mineral 
as  that  an  ordinarily  prudent  man,  not  necessarily  a  miner,  would 
be  justified  in  expending  his  time  and  money  thereon  in  the  develop- 
ment of  the  property.*®  When  the  locator  finds  rock  in  place,  con- 
taining mineral,  he  has  made  a  discovery,  within  the  meaning  of 
the  statute,  whether  the  rock  or  earth  is  rich  or  poor,  whether  it 
assays  high  or  low,*  and  though  it  be  merely  a  crevice  or  seam  filled 
with  mineral  deposit.*  If  the  disclosure  is  upon  any  portion  of  tlie 
apex  on  the  course  or  strike  of  the  vein  found  within  the  limits  of 
a  claim,  it  is  a  sufficient  discovery  to  entitle  the  locator  to  obtain  title,* 
and  it  is  not  necessary  that  the  showing  on  the  surface  be  ore  or  pay 
gravel  *  nor  will  the  failure  of  the  locator  to  develop  a  paying  prop- 
erty within  any  given  time  be  conclusive  against  the  validity  of  his 
claim,*  The  question  whether  there  has  been  r^uch  a  discovery  of 
mineral  as  will  sustain  a  mining  location  is  one  of  fact,  and  what 
work  on  the  part  of  a  locator  of  a  mining  claim  will  constitute  a 
diligent  prosecution  of  the  work  of  discovery  is  naturally  a  question 
which  must  be  determined  from  the  circunistances  of  each  case.* 
33.  Relocated  Claims;  Discoveries  on  Adjoining  Claims. — It  is  not 
necessary  that  the  locator  of  a  mining  claim  should  be  the  first  dis- 
coverer of  a  vein  or  lode  in  order  to  make  a  valid  location,  and  if 

559,  112  Pac.  59,  139  A.  S.  R.  147  C.  C.  A.  247, 16  Ann.  Cas.  625;  Cleary 

and  note.  v.  Skiffich,  28  Colo.  362,  65  Pac.  59, 

Notes:  63  Am.  Dec.  110;  7  L.R.A.  89  A.  S.  R.  207;  McShane  v.  Kenkle, 

(N.S.)  821  et  scq.  18  Mont.  208,  44  Pac.  979,  56  A.  S. 

As  to  the  meaning  of  "rock  in  place"  R.  679  and  note,  33  L.R.A.  851;  Mut- 

see  supra,  par.  6.  ray  v.  White,  42  Mont.  423,  113  Pac. 

16.  Note:  7  L.R.A.(N.S.)  826.  754,  Ann.  Cas.  1912A  1297. 

17.  Waskey  v.  Hammer,  223  U.  S.       1.  Notes:   139  A.  S.  R.  166,  173; 
85,  32  S.  Ct.  187,  56  U.  S.   (L.  ed.)  15  Ann.  Cas.  628. 

359.    As  to  discoverv*  on  placer  elaims,       2.  McShane  v.  Kenkle,  18  Mont.  208, 
see  infra,  par.  34,  35.  44  Pac.  979,  56  A.  S.  R.  579,  33  L.R.A. 

18.  Erhardt  V.  Boaro,  113  U.  S.  527,  851. 

S  8.  Ct  560,  28  V.  S.  (L.  ed.)  1113;  3.  Larkin  v.  Upton,  144  U.  S.  19, 

King:  V.  Amy,  etc.,  Consol.  Min.  Co.,  12  S.  Ct.  614,  36  17.  S.  (L.  ed.)  330. 

152  U.  S.  222, 14  S.  Ct.  510,  38  U.  S.  4.  Brewster  v.  Shoemaker,  28  Colo. 

(L.  ed.)  419.  176,  63  Pac.  309,  89  A.  S.  R.  188,  53 

19.  McShane  v.  Kenkle,  18  Mont.  L.R.A.  793. 

208,  44  Pac.  979,  56  A.  S.  R.  579,  33  Note:  139  A.  S.  R.  173, 181. 

L.R.A.  861.  5.  Murray  v.  White,  42  Mont.  423, 

20.  Charlton  v.  Kelly,  156  Fed.  433,  113  Pac.  754,  Ann.  Cas.  1912A  1297. 
84  C.  C.  A.  295,  13  Ann.  Cas.  518;  6.  Note:  139  A.  S.  R.  184,  187. 
Cascaden  v.  BortoHs,  162  Fed.  267,  89 
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it  appears  that  the  locator  knew  at  the  time  of  making  his  location 
that  there  had  been  a  discovery  of  a  vein  or  lode  within  the  limits 
of  his  location,  he  may  base  his  location  upon  it,  and  thus  avoid 
the  necessity  of  making  a  discovery  for  himself.  In  order  to  do 
this  he  must,  however,  claim  and  adopt  such  previous  discovery  as 
his  own  and  base  his  location  upon  it.  But  if  a  locator  relocates  an 
abandoned  mining  claim,  sinks  his  discovery  shaft,  and  posts  his 
notice  several  hundred  feet  from  the  discovery  shaft  of  the  abandoned 
daim,  designating  in  his  location  certificate  his  discovery  as  in  the 
shaft  sunk  by  him,  but  fails  to  make  a  discovery  of  mineral  therein, 
the  fact  that  he  knew  of  a  vein  of  ore  on  the  elaim  that  had  been 
found  in  the  abandoned  discovery  shaft  does  not  make  his  location 
valid.'  In  reference  to  discoveries  on  placer  claims,  the  rule  is  that 
a  prior  discovery  on  an  adjoining  oil  claim  which  completes  the 
location  of  that  claim  cannot  be  used  as  a  basis  of  discovery  for  an 
association  claim  of  one  hundred  and  sixty  acres  in  which  the  claim 
upon  which  the  discovery  was  made  would  be  included  where  such 
an  association  claim  would  interfere  with  the  locators  of  ground 
included  therein,  who  were  in  possession  and  preparing  in  good  faith 
and  with  proper  diligence  to  drill  a  well  thereon.®  A  location  of  a 
mining  claim  based  upon  a  discovery  made  within  the  limits  of 
another  existing  valid  location  is  void.*  A  discovery  of  mineral  is 
an  entirety  and  is  not  susceptible  of  being  divided  and  parceled  out 
among  the  discoverers.  The  law  contemplates  that  the  discoverer 
shall  have  a  right  to  locate  his  claim  to  the  exclusion  of  others,  and 
if  the  discovery  is  made  by  two  parties,  but  one  location  can  be  made 
by  them,  for  it  is  but  a  simple  discovery.  Hence  a  simple  discovery 
cannot  be  construed  into  two  discoveries  in  order  to  support  two  loca- 
tions, by  merely  running  an  imaginary  line  liirough  tiie  discovery 
point.  But  where  a  discovery  shaft  is  partly  on  the  claim  located 
and  partiy  on  another  claim  which  had  been  previously  located,  it 
will  be  deemed  a  suflScient  discovery  upon  which  to  baae  the  last 
location.^® 

34»  Discovery  on  Placer  Claim  Generally.— The  discovery  of  min- 
eral within  the  limits  of  a  mining  claim  in  order  to  constituto  a 
valid  location  is  as  essential  in  the  case  of  placer  claims  as  to  lode 
claims,^  ^  and  in  order  to  constitute  a  discovery  of  gold  sutiicient 
upon  which  to  base  a  placer  location,  there  should  be  such  a  discovery 
of  gold  as  gives  reasonable  evidence  that  the  ground  is  valuable  for 
placer  mining,  taking  into  consideration  its  character,  location  and 

7.  McMillen  v.  Ferrum  Min.  Co.,  32       9.  Note:  7  L.B.A.(N.S.)   827. 
Colo.  38,  74  Pao.  461,  105  A.  S»  R.       10.  Note:  139  A.  S.  R.  164  et  seq. 
64.  11*  Notes:   139   A.    S.   R.    160;    7 

Notes:  139  A.  S.  R.  162;  7  L.R.A.   L.R.A.(N.S.)    631.     And   see   supra, 
(N.S.)  ^5.    '  par.   31. 

8.  Note:139  A.  S.R.  165.. 
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BurroundingS;,  although  to  this  end  it  is  not  necessary  that  mineral 
be  found  in  paying  quantities.^^  As  petroleum  is  a  mineral  oil  and 
is  located  as  a  placer  claims  the  same  rules  control  in  d^Sining  what 
is  a  discovery  thereof  as  control  in  defining  what  ia  a  discovery  of 
gold  or  other  mineral.*'  According  to  the  mow  g^eral  rule,  the 
locator  must  have  actually  discovered  oil  within  the  limits  of  his 
claim;  mere  surface  indications,  however  strong,  are  Uot  sufficient, 
nor  is  it  sufficient  that  oil  exist  on  adjacent  land&*^  Even  as  between 
rival  mineral  claimants  to  petroleum  lands,  there  n:iust  have  been 
such  a  discovery,  in  order  to  sustain  a  location,  as  w^uld  justify  a 
prudent  person  in  the  expenditure  of  money  and  labor  in  ^ploitation 
for  petroleum.  But  when  the  controversy  is  between  two.  mineral 
claimants,  the  rule  respecting  the  sufficiency  of  a  discovery  of  mineral 
is  more  liberal  tlian  when  it  is  between  a  mineral  claimant  and  one 
seeking  to  make  an  agricultural  entry,  for  the  reason  that  where  land 
is  sought  to  be  taken  out  of  the  category  of  agricultural  lands  the 
evidence  of  its  mineral  character  should  be  reasonably  clear,  while 
in  respect  to  mineral  lands,  in  a  controversy  between  claimants,  the 
question  is  simply  which  is  entitled  to  priority.**  When  discovery 
of  one  mineral  is  made,  a  valid  location  carries  with  it  all  other  min- 
erals, excepting  only  such  "known"  veins  or  lodes  of  quartz  as  are 
described  in  section  2320,  United  States  Revised  Statutes,  as  not  pass- 
ing with  a  placer  claim.  Hence  the  fact  that  the  locator  diesignates 
his  location  as  a  "placer  mining  or  stone  quarry  claim''  does  not  limit 
him  to  the  stone  quarry  found  thereon,  but  he  is  entitled  to  all  min- 
eral deposits  therein.**  One  may  not  go  upon  a  prior  valid  placer 
location  prospecting  for  unknown  lodias  and  get  litie  to  lode  claims 
thereafter  discovered  within  the  placer  boundaries,  unless  the  placer 
owner  abandons  his  claim,  waives  the  trespaaa,  or  is  by  his  conduct 
estopped  to  complain  of  it.*^  The  diligent  prosecution  of  work  toward 
discovery  required  of  the  locaUMr  of  an  oil  land'  claink  contemplates, 
not  assessment  work  or  the  looking  about  for  capital  to  push  the 
enterprise  or  any  attiempted  holding  through  thd  presence  on  the 

12.  Note:  139  A.  S.  R.  183.  OslI  669,  112  Pac.  50,  139  A.  S.  R. 

13.  Chrisnian  v.  Mmer,.197  U.  S.  147;  Whiting  v.  Strtup,  17  Wyo.  1, 
313,  26  S.  Ct.  468,  49  U.  8.  (L.  ed.)  95  Pac.  849,  129  A.  S.  R.  lt)93. 
770;  Miller  v.  Chrisman,  140  Cal.  440,  Notes:  139  A.  S.  ft.  174;  7  L.R.A. 
73  Pac.  1083,  74  Pac.  444,  98  A.  S.  (N.S.)  ^2. 

R.  63.  15.  Chrismah  v.  MiBer,  197  tJ.  S. 

Note:  15  Ann.  Cas.  629.  313,  25  S.  Ct.  468,  49  U.  S.  (L.  ed.) 

See  infra,  par.  110,  as  to  oil  beiag  770. 

a    mineral ;    and   infra,   par.    35,    as  16.  Note :  189.  A<  S..  R%  ^65. 

to  one  discovery  serving  for  an  iadi-  17.  Clipper  Min.  Co.  v.  Eli  Min., 

Tidual  or  "association"  claija.  efcft.,  CD.,  29  Goto.  377i  68  Pac.  286, 

14.  Miller  v.  Chrisman,  140  Cal.  440,  93  A.  S.  R.  89,  64  L.R.A.  20^.    And 
73  Pac.  1083,  74  Pac.  444,  98  A.  S.  R.  see  infra,  p«r.  130. 

63;  McLemore  v.  Express  Oil  Co.,  158 
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land  of  improvements,  but  rather  the  diligent,  continuous  prosecu- 
tion of  the  work  itself,  with  the  expenditure  of  whatever  money  may 
be  necessary  to  the  end  in  vie\v',^* 

35.  "Association  Placer**  Claim. — ^Wbile  ordinarily  a  placer  claim 
is  limited  to  twenty  acres  for  each  locator,**  the  mining  laws  provide 
for  the  location  of  placers  by  an  association  of  eight  or  more  persons, 
under  which  the  claim  may  include  as  much  as  one  hundred  and 
sixty  acres  of  ground.  Such  a  claim,  however,  is  regarded  as  only 
a  single  claim,  and  hence  a  single  discovery  is  sufficient  to  support 
it.*®  The  authorities  are  conflicting  as  to  the  effect  of  a  convey- 
ance of  the  lands  before  a  discovery  is  made.  One  rule  is  to  the 
ofifect  that  a  placer  location  for  one  hundred  atid  sixty  acres,  made 
by  eight  persons  and  subsequently  transferred  to  a  single  individual, 
which  is  invalid  because  not  preceded  by  a  discovery,  cannot  be  per- 
fected by  the  transferee  upon  a  subsequent  discovery.*  On  the  other 
hand,  it  has  been  held  by  some  courts  that  the  rights  acquired  by 
bona  fide  locators  who  are  in  possession  of  an  association  oil  claim 
which  is  governed  by  the  placer  mining  law  may  be  transferred  to 
one  of  their  number  before  discovery  and  the  subsequent  discovery 
of  oil  will  perfect  the  entire  original  location. • 

36.  Time  of  Discovery;  Order  of  Locatory  Acts. — ^It  is  a  well  settled 
rule  that  when  every  act  necessary  to  complete  a  location  has  been 
done  before  an  adverse  claim  has  accrued,  the  order  in  which  such 
acts  have  been  performed  is  immaterial.*  It  is  not  necessary  that 
a  discovery  precede  or  coexist  with  the  posting  of  notices  and  the 
making  of  the  claim.  A  discovery  subsequently  made  perfects  the 
title,  except  in  so  far  as  the  rights  of  others  may  have  intervened,* 
at  least  from  the  date  of  discovery.*    Moreover,  the  marking  of  the 

18.  McLemore  v.  Expresai  Oil  Co.,  Pac.  247,  7  L.R.A.(N.S.)  763. 
158   Cal.   559,  112  Pac.   59,   139   A,       Note:  7  L.R.A.(N.S.)  825. 

S.  R.  147.  4.  Miller  v.  Chrisman,  140  Cal.  440, 

19.  Whiting  v.  Stranp,  17  Wyo.  1,  73  Pac.  1083,  74  Pac.  444,  98  A.  S.  R. 
95  Pac.  849,  129  A.  S.  R.  1093.  63;  Beals  v.  Cone,  27  Colo.  473,  62 

30.  Miller  V.  Chrisman,  140  Cal.  440,  Pac.  948,  83  A.  S.  R.  92;  Brewster  v. 

73  Pac.  1083,  74  Pac.  444,  98  A.  S.  Shoemaker,  28  Colo.  176,  63  P^c.  309, 

R.  63 ;  McDonald  v.  Montana  Wood  89  A.  S.  R.  188,  53  L.R.A.  793 ;  Treas- 

Co.,  14  Mont.  88,  35  Pac.  668,  43  A.  ury  Tnnnel,  etc.,  Co.  v.  Boss,  32  Colo. 

S.   R.    616;   Whiting   v.    Straup,   17  27,  74  Pac.  888,  105  A.   S.  R.   60; 

Wyo.  1,  95  Pac.  849,  129  A.   S.  R.  Sharkey  v.  Candiani,  48  Ore.  112,  85 

1093.  Pac  219,  7  L.R.A.(N.S.)  791;  Cedar 

Notes:  139  A.  S.  R.  165;  7  L.R.A.  Canyon  Consol.  Min.  Co.  v.  Yarwood^ 

(N.?.)  821.  27  Wash.  271,  67  Pac.  749,  91  A.  S. 

i.  Note:  139  A.  S.  R.  199.  R.  841;  Whiting  v.  Straup,  17  Wyo. 

'  2.  MUler  v.  Chrisman,  140  Cal.  440,  1,  95  Pac.  849,  129  A.  S.  R.  1093. 
73  Pac.  1083,  74  Pac.  444,  98  A.  8.       Note:  138  A.  &.  R.  162. 
R.  63.  5.  Whiting  v.  Straup,  17  Wyo.  1, 

.   Note:  139  A.  S.  R.  200.  95  Pac.  849,  129  A.  S.  R.  109?. 

8.  Dwinnel  v.  Dyer,  145  Cal.  12,  78 
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boundaries  of  Uie  claim  may  precede  the  discovery,  or  the  discovery 
may  precede  the  marking;  if  both  are  completed  before  the  rights 
of  others  intervene,  the  earlier  act  will  inure  to  the  benefit  of  the 
locator  as  of  the  date  of  tlie  lat^r  one.*  The  discover}^  of  the  vein 
or  lode  before  any  other  steps  are  taken  to  perfect  the  location  is 
not  required  by  the  provision  of  the  federal  statute  that  "no  location 
of  a  mining  claim  shall  be  made  until  the  discovery  of  the  vein  or 
lode  within  the  limits  of  the  claim  located,"  this  meaning  nothing 
more  than  that  no  location  shall  be  considered  complete  until  there 
has  been  a  discovery.'  In  the  absence  of  any  provision  as  to  the 
time  of  completion  of  a  location  of  a  mining  claim,  as  is  the  case 
under  the  federal  statutes,  the  discoverer  of  a  mineral  vein  is  gener- 
allv  held  to  be  entitled  to  a  reasonable  time  after  the  discoverv  in 
which  to  complete  his  location  embracing  the  same,®  and  whenever 
preliminary  work  is  required  to  define  and  describe  the  claim  located, 
the  first  discoverer  must  be  protected  in  the  possession  of  the  claim 
until  sufficient  excavations  and  development  can  be  made,  so  as  to 
disclose  whether  a  vein  or  deposit  of  such  richness  exists  as  to  justify 
work  to  extract  the  metal.'  If  one  makes  a  location  of  a  mining 
claim  without  a  sufficient  discovery  and  conveys  the  property  to 
another,  after  which  he  becomes  the  agent  of  a  third  person,  and  in 
such  capacity  makes  a  valid  discovery  on  a  portion  of  such  ground, 
his  act  is  the  act  of  his  principal  or  employer  and  does  not  inure  to 
the  benefit  of  his  prior  grantee,  nor  does  such  act  validate  the  previous 
void  location.^® 

37.  Posting  Notice  of  Discovery. — ^Under  the  statutes  in  some  juris- 
dictions a  notice  of  discovery  is  required  to  be  posted  in  a  conspicu- 
ous place  at  or  near  the  point  of  discovery.  Such  statutes  are  uni- 
formly given  a  fair  and  liberal  construction,  a  substantial  compli- 
ance therewith  being  all  that  is  required.**  Such  a  notice  put  up 
by  the  discoverer  of  a  mineral  lode  at  his  point  of  discovery,  specify* 
ing  in  addition  to  the  statutory  requirements  the  extent  of  territory 
claimed  along  the  vein  on  both  sides  of  the  point  of  discovery,  is 
an  appropriation  of  so  much  territory  for  the  period  of  time  pre- 
scribed by  the  statute  in  which  to  sink  a  discovery  shaft;  and  it 
has  been  so  held  although  the  boundaries  thereof  are  not  marked, 
and,  further,  such  notice  renders  void  an  overlapping  claim  on  the 

6.  Miller  v.  Chrisman,  140  Cal.  440,       8.  Note:  7  L.B.A.(N.S.)   885. 

73  Pac.  1083,  74  Pac.  444,  98  A.  S.  R.  9.  Erhardt    v.    Boaro,    113    U.    S. 

63;  Cedar  Canyon  Consol.  Min.  Co.  v.  627,  5  S.  Ct.  560,  28  U.  S.   (L.  ed.) 

Yarwood,  27  Wash.  271,  67  Pac.  749,  1113.  . 

91  A.  S.  R.  841.  10.  Whiting  v.  Straup,  17  Wyo.  1, 

Note:  7  L.R.A.(N.S.)  825.  95  Pac.  849,  129  A.  S.  R.  10^3. 

7.  Creede,  etc.,  Min.,  etc.,  Co.  v.  11.  See  cases  cited  in  this  para- 
Uinta  Tunnel  Min.,  etc.,  Co.,  196  U.  S.  graph;  and  infra,  par.  41,  as  to  the 
337,  25  S.  Ct.  266,  49  U.  S.  (L.  ed.)  rule  of  constnietion  of  notices  gener- 
501.  ally. 
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same  vein  and  territory  made  within  the  period  mentioned,  and  based 
upon  a  junior  discovery.**  Further  illustrating  the  rule  of  liberal  con- 
struction,  it  h&s  been  held  that,  as  against  another  and  subsequent 
location,  a  prior  lode  claim  is  good,  in  locating  which  all  statutory 
requirements  have  been  complied  with,  except  the  mere  failure  to 
place  a  discovery  notice  upon  the  ground  at  the  point  of  the  only 
valid  discovery  made  on  the  claim,  if  such  notice  was  posted  at  the 
point  of  a  former  but  invalid  discovery  as  recited  in  the  recorded 
location  certificate,  and  if  the  bour^daries  remain  the  same  after  as 
before  the  true  discovery.**  If  a  locator  of  a  mining  claim  makes  a 
second  discovery  of  mineral  thereon  and  amends  his  location  certifi- 
cate so  as  to  base  his  location  on  such  discovery,  it  is  not  necessary 
'to  the  validity  of  his  claim  or  location  that  he  post  notice  at  the 
point  of  such  discovery.  However,  if  he  selects  a  discovery  shaft 
as  the  one  in  which  the  discovery  of  mineral  has  been  made,  and 
there  posts  his  location  stake  and  notice,  and  bases  his  location  upon 
such  discovery,  he  cannot  after  intervening  rights  have  attached 
abandon  such  discovery  point,  neglect  to  comply  with  the  statute, 
and  then  select  another  discovery  upon  which  his  location  was  not 
predicated.^* 

38.  Discovery  Shaft, — ^Under  the  federal  mining  laws,  in  the 
absence  of  state  or  local  regulation,  a  location  of  a  mining  claim 
is  complete  upon  proper  discovery  and  marking  the  claim  upon  the 
ground.  Notliing  in  the  way  of  discovery  or  development  work  is 
required  to  complete  it.  In  most  of  the  mining  states  and  terri- 
tories, however,  federal  legislation  on  this  subject  has  been  supple- 
mented by  requirements  for  the  performance  of  certain  work  in  the 
way  of  development  after  discovery,  which  is  a  condition  precedent 
to  the  completion  of  the  location.**  Under  the  statutes  which  exist 
in  several  of  the  states  it  is  required  that  a  discovery  shaft  or  its 
equivalent  be  sunk  within  a  prescribed  number  of  days  after  the 
discovery.**  It  is  competent  for  the  legislature  of  a  state  to  require 
a  reasonable  additional  amount  of  work  over  that  required  by  the 
federal  laws  to  complete  the  location  of  a  mining  claim.  This  right 
of  the  state  is  implied  by  the  national  mining  act,  although  the  state 
cannot,  by  its  legislation,  dispense  with  the  performance  of  the  con- 
ditions imposed  upon  mine  locators  by  national  law,  nor  relieve  the 
locator  from  the  obligation  of  performing  in  good  faith  those  acte 
wliich  are  declared  by  it  to  be  essential  to  the  maintenance  and  per- 

12.  Omar  v.  Soper,  11  Colo.  380, 18  32  Colo.  38,  74  Pac.  461,  105  A.  S.  B. 
Pae.  443,  7  A.  S.  R.  246.  64. 

13.  Treasury  Tunnel,  etc.,  Co.  v.  16.  Note:  7  L.R,A.(N.S.)  839  et  seq. 
Boss,  32  Colo.  27,  74  Pac.  888, 105  A.  16.  Notes:  139  A.  S.  B.  164;  7 
S.  B.  60.  L.R.A.(N.S.)  839. 

14.  lifcMillen  v.  Ferrum  Min.   Co., 
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petuation  of  the  estatjB  acquired  by  location.*'  Ordinarily,  to  consti- 
tute a  good  location  of  a  mining  claim  under  provisions  of  this  class, 
the  crevice  or  vein  which  the  discovery  shaft  must  show  must  contain 
mineral  in  rock  in  place;  *®  and  it  is  sometimes  provided  that,  accom- 
panying such  subsequent  excavations,  the  location  must,  within  the 
same  tune,  be  distinctly  marked  on  the  ground,  so  that  its  bounda- 
ries can  be  readily  traced.*® 

39.  Evidence  as  to  Discovery;  Determination  of  Question. — 
Although  the  mwe  possibility  that  ground  contains  minerals  is  under 
the  acts  of  Congress  insufficient  to  support  the  location  of  a  mining 
claim,  yet  where  there  is  evidence  of  the  discovery  of  mineral  within 
the  limits  of  such  claim  sufficient  to  be  submitted  to  the  jury,  the 
locator  has  the  right  to  strengthen  his  evidence  of  the  actual  exist-, 
ence  of  mineral  by  showing  the  situation,  character,  value,  and  min- 
eralogical  conditions  of  adjacent  claims  and  by  proving  by  experi- 
enced miners  that  he  is  justified  in  expending  time  a^id  money  in 
prospecting  and  developing  the  claim  .*•  Every  reasonable  presump- 
tion will  be  indulged  in  favor  of  a  discovery  after  a  mining  claim 
has  stood  unchallenged  for  years  and  work  of  importance  done  and 
the  claim  has  been  transferred  to  innocent  purchasers.  So,  also,  where 
land  has  been  located  as  a  mining  claim,  it  will  ordinarily  be  pre- 
sumed that  the  locators  complied  with  the  law  and  made  a  discovery.^ 
Persons  who  locate  a  mining  claim  and  record  a  location  certificate 
of  such  location  are  estopped,  as  against  a  purchaser  of  an  interest 
in  the  claim,  from  showing  that  the  location  is  void  for  want  of  a 
discovery  of  mineral  in  place  within  the  limits  of  the  claim.*  They 
cannot  be  heard  to  say  that  they  may  at  will  disregard  the  mandatory 
provisions  of  a  statute  which  they  themselves  have  invoked.*  Whether 
there  is  a  vein  or  lode  within  the  boundaries  of  a  mining  location 
is  a  q[uestion  of  fact  for  the  determination  of  a  jury  from  the  evi- 
dence, under  definitions  and  instructions  given  by  the  court.  And 
it  is  one  arising  under  the  laws  of  the  United  States,  and  within  the 
jurisdiction  of  a  federal  court  to  try;  but  the  decision  thereof  involves 
no  federal  question  within  the  meaning  of  the  removal  6f  causes  acts.* 
The  land  department  has  full  authority,  of  its  own  motion  or  at 
the  instance  of  others,  to  inquire  into  and  determine  whether  mining 

17.  Sisson  V.  Sommere,  24  Nev.  379,      Note:  139  A.  S.  R.  179. 
56  Pae.  829,  77  A.  S.  R.  815.  1.  Note:  139  A.  S.  R.  162. 

18.  Note:  7  L.ILA.(N.S.)  8«.  2.  McCarthy  v.  Speed,  11  S.  D.  362, 
Id.  Erhardt  v.  Boaro,  113  U.  S.  627,   77  N.  W.  590,  12  S.  Dak.  7,  80  N.  W. 

5  S.  Ct.  560,  28  U.  S.  (L.  ed.)  1113.  136,  50  L.R.A.  184. 

And  see  infra,  par.  42,  as  to  marking  Note:  139  A.  S-  E.  162. 

boundaries  generally.  3.  McMillen  v.  Fe^rutn  Min.  Co.,  32 

20.  Cascaden  v.  Bartolis,  162  Fed.  Colo.  38,  74  Pac.  461,  105  A.  S.  B. 

267,  89  G.  C.  A.  247,  15  Ann.  Caa.  64. 

625  and  note.  4,  Note:  7  L.RA.(N.S.)  829. 
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locations  within  national  forests  wete  preceded  by  fhe  reqilisite  dis- 
covery of  mineral  and  whether  the  lands  are  of  the  character  subject 
to  occupation  and  purchase  under  the  mining  laws,  notwithstanding 
the  locator  has  not  applied  for  patent;  and  if  the  locations  be  found 
to  be  invalid^  the  lands  covered  thereby  will  be  adniiriistered  as  part 
of  the  public  domain,  subject  to  the  reservation  foif  forest  purposes 
without  regard  to  the  locations.* 

•  Location  Acts 

40.  Notice  of  LoeatiM  GoneraUy. — Thei  f^d^ral  mining  law  does 
not  require  the  posting  of  a  notice  of  location  upon  the  claim  sought 
to  be  locftted ;  it  leaves  this  to  the  regulatiol^  of  the  local  la^s.  How- 
ever, in  aU,  or  hecbrly  all,  the  itiining  states  and  territories,  such 
posting  of  a  notice  of  daim  is  required  by  statute  or  local  regulation ; 
and  it  is  usually  provided  that  such  notioe  shall  ccmtain  the  name 
of  the  locators,  the  name  of  the  daim,  and  the  date  ot  location.* 
As  a  general  rule,  notices  of  loeation  will  be  upheld  where  they  sub- 
stantially comply  with  statutory  requirements.^  And  so,  if,  at  the 
time  of  the  location  of  a  mining  claim,  notice  is  posted  tbereoa  and 
subsequently  recorded,  imd  the  claim  is  marked  by  monuments,  so 
that  its  boundaries  can  be  leadily  ascertained,  the  location  is  valid.^ 
Following  this  general  principle  the  rule  has  been  stated  that  one 
who  attempts  to  relocate  a  mining  claim  on  the  theory  that  the 
required  amount  of  annual  assessment  work  has  not  been  done,  with 
fuU  ktiowledge  of  the  location  and  boundaries  of  the  claim,  cannot 
afisert  a  forfeiture  of  title  for  failure,  on  the  part  of  the  original 
locators,  to  comply  with  the  mining  rules  respecting  notices  of  loca- 
tion.* While  certainty  of  description  is  required  in  a  location  certiti- 
eate,  and  in  locating  the  claim  that  for  which  the  certificate  calls 
must  alone  be  udod/*  mere  indefiniteness  of  the  description  in  the. 

5.  Note :  139  A.  S.  B.  166.    See  in-  par.  28. 

fra,  par.  122,  as  to  the  jurisdictipn  of       Note:  7  L.R.A.(N.S.)  836. 

the  land  department  erenerdllv.  S.  Hatnmer   V.    Garfield   Min.,   etc, 

6.  Note:  7  L.R.A.(N.S.)  832-835.       Co.,  130  U.  S.  291,  9  S.  Ct.  548,  32 
.  7,  Erhardt  v.  Boaro,  113  U.  B..B27,  U.  S.  (L.  ed.)  964;  Hisch  v.  WiienULn, 
5  S.  Ct  560,  28  U.  S.  (L.  ed.)  1113;  36  Ora  484,  59  Pac.  1111,. 78  A.  S. 
McKinley  Creek  Min.  Co.  v.  Alaska   R.  783. 

United  Min.  Co.,  183  U.  S.  563,  22       Note:  7  L.R.A.(1J.S.)  836* 

S.  Ct.  84,  46  U;  S.  (L.  ed.)  381 ;  Kiarn       As    to    bbllteratio/ki    bf    notices    or 

Oil  Co.  ▼.  Criiwft)rd,  143  Cal.  298,  76  bodndkry  markings,  see  infra,  piir.  45. 

Pac.  1111,  3  L.TIJL(N.S.)  993;  Wilson      9.  Yosemite  Gdld  Min.,  etc.,  Co.  v. 

V.  Triumpli  Conjiol.  Min.  Co.,  19  Utah  Emerson,  208  U.  S.  25,  28  S.  Ct.  196, 

66,  66  Pac.  300,  75  A.  S.  R.  718;  Far-  52  U.  '8.  (L.  ed.)  374. 

mington  Gold  Mhi.  Co.  v.  BhTiittiey       10.  Dnneah    v.    EAgle   Rock    Oold 

Gold,  etc.,  Co.,  20  Utah.  363,  58  Pftc.  Min.,  etc.,  Co.,  48  Colo.  569,  111  Pac. 

832,  77  A.  8.  B.  918.    Aa  to  prosp^o-  588, 139  A-  S.  R.  288.  ^ 

tor'a  rig^ht  of<  possesaioti,  see  dupra< 
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location  certificate  of  a  mining  claim  does  not  render  it  absolutely 
void,  and  however  defective  in  form,  it  is  admissible  in  evidence,  for 
the  purpose  of  showing  the  time  when  the  possession  was  taken,  and 
to  point  out,  so  far  as  it  does,  the  property  which  was  taken  posses- 
sion, of.*^  The  date  of  the  location  of  a  mining  claim  as  fixed  by 
the  locator  upon  his  notice  does  not  absolutely  control  in  case  the 
claim  is  also  located  by  another.  The  conflicting  rights  of  the  parties 
are  governed  by  the  fact  of  the  prior  location,  of  which  the  written 
date  of  the  notice  is,  at  the  most, 'only  evidence,  and  an  error,  if 
any,  in  the  date  must  give  way  to  the  proved  fact.**  But  it  has 
been  held  that  where  a  location  notice  omits  to  state  the  date  of 
the  location  when  required  by  a  state  statute,  it  is  invalid.**  Although 
a  notice  of  location  posted  before  actual  discovery  of  a  vein  or  lode 
may  be  a  nullity,*"*  it  should  be  borne  in  mind  that  a  subsequent 
discovery,  made  before  the  intervention  of  adverse  rights,  may,  never- 
theless, validate  the  claim.**  The  question  as  to  whether  the  evidence 
shows  a  valid  location  of  a  mining  claim  is  held  to  be  one  of  fact.** 
41.  Purpose  of  Notice;  Construction  of  Statutes. — One  of  the  main 
purposes  of  requiring  the  posting  of  notice  on  the  claim  is  to  make 
known  the  purpose  of  the  discoverer  to  claim  title  to  the  location 
to  the  extent  described,  and  to  warn  others  of  the  prior  appropriation." 
Under  the  laws  of  Congress  the  original  notice  is  of  but  little  sig- 
nificance after  the  other  acts  necessary  to  the  valid  location  of  the 
mining  claim  have  been  done.  The  notice  is  valuable  chiefly  as  a 
temporary  protection  to  the  locator  while  such  other  acts  are  being 
performed.**  Statutes,  mining  rules,  and  local  regulations  specifying 
what  notices  of  location  shall  contain  are  to  be  liberally  construed, 
and  a  substantial  compliance  therewith  is  all  that  is  required.** 
Thus  if  the  proceedings  for  locating  and  working  a  mining  claim 
are  in  all  respects  regular,  they  will  not  be  held  void  because  notice 
of  the  location  was  written  on  a  paper  folded  with  the  writing  inside, 
and  placed  upon  a  mound  of  rocks,  underneath  two  flat  stones,  with 
only  the  margin  of  the  paper  exposed  to  view,  though  the  law  requires 
that  such  notice  be  posted  conspicuously  in  a  conspicuous  place  upon 

11.  Bennett  v.  Harkrader,  158  U.  S.  17.  Yosemite  Gold  Min.,  etc,  Co.  v. 
441,  15  S.  Ct.  863,  39  U.  S.  (L.  ed.)  Emereon,  208  U.  S.  25,  28  S.  Ct.  196, 
1046.  52  U.  S.  (L.  ed.)  374. 

12.  Webb  v.  Carlon,  148  Cal.  555,  Note:  7  L.B.A.{N.S.)  833. 

83  Pac.  998,  113  A.  S.  R.  305.  18.  Donahue  v.  Meister,  88  Cal.  121, 

13.  O'DonneU  v.  Glenn,  9  Mont.  452,  25  Pac.  1096,  22  A.  S.  E.  283;  Treas- 
23  Pac.  1018,  8  L.R.A.  629.  urv  Tunnel,  etc.,  Co.  v.  Boas,  32  Colo. 

Note:  7  L.R.A.(N.S.)  835.  27,  74  Pac.  888,  105  A.  S.  B.  60. 

14.  Gemmell  v.  Swain,  28  Mont.  331,  19.  Donahue  v.  Meister,  88  Cal.  121, 
72  Pac.  662,  98  A.  S.  R.  570.  25  Pac.  1096,  22  A.  S.  R.  283;  O'Don- 

15.  See  supra,  par.  36.  nell  v.  Glenn,  9  Mont.  452,  23  Pac. 
le.  McKay  v.  McDougall,  25  Mont   1018,  8  L.R.A.  629 ;  rammigton  Gold 

258,  64  Pac.  669,  87  A.  S.  R.  395.         Min,  Co.  v.  Bhymney  Gold,  etc.,  Co., 
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the  claim,  if  the  object,  in  posting  the  notice  as  it  was  posted  was, 
not  to  conceal,  but  to  protect  it  from  the  weather.  Where  a  later 
prospector  saw  such  a  notice  and  had  the  actual  knowledge  which 
it  gave,  but  concluded  to  take  advantage  of  w^hat  he  deemed  to  be 
a  defect  in  the  manner  of  posting,  the  technical  point  which  he  thus 
may  raise  is  clearly  entitled  to  but  little  consideration.**  The  land 
department  of  the  United  States  has  always  been  liberal  in  its  rulings 
in  these  matters,  and  properly  so,  since  it  is  not  to  be  supposed  that 
pioneers  and  settlers  upon  the  government  lands,  and  mineral  pros- 
pectors following  their  vocations  in  mountain  wilds,  are  men  either 
versed  in  the  intricacies  of  the  law  or  with  experience  and  knowledge 
sufficient  to  warrant  their  being  charged  with  a  rigid  and  technical 
compliance  with  all  its  requirements.*  In  a  contest  for  a  mine  tlic 
question  whether  the  notice  and  description  of  the  claim  were  suifi- 
cient  to  apprise  other  prospectors  of  its  precise  location  is  one  of 
fact,*  but  it  has  been  held  that  whether  a  common  error  sought  to  be 
proved  was  in  fact  a  common  error,  and  whether,  as  such,  it  was  of 
a  nature  to  make  good,  for  the  purposes  of  the  action,  a  defective 
location  notice,  is  for  the  court  and  not  for  the  jury  and  each  case 
of  the  invocation  of  the  rule  of  common  error  must  stand  largely  on 
its  own  facts.* 

42.  Marking  of  Boundaries;  Purpose. — Congress  has  not  prescribed 
how  a  mining  location  shall  be  made,  but  has  simply  provided  that 
it  "must  be  distinctly  marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced,*'  leaving  the  details,  the  manner  of  marking, 
to  be  settled  by  the  regulations  of  each  mining  district.*  Any  mark- 
ing upon  the  ground,  whether  by  stakes,  monuments,  mounds,  or 
written  notices,  whereby  the  boundaries  of  a  mining  claim  can  be 
readily  traced,  is  a  sufficient  compliance  with  the  requirements  of  the 
federal  statutes.*  The  boundary  of  a  mining  claim  must,  however, 
be  distinctly  marked  at  the  time  of  location,  although  the  claim  is  for 
a  whole  legal  subdivision  and  the  public  surveys  have  been  extended 
over  the  land,  and  a  mere  reference  to  the  legal  subdivision  is  not 
of  itself  a  sufficient  compliance  with  the  statute  in  this  respect.*  The 
provisions  of  the  federal  statute  are  sometimes  added  to  by  state  or 

20  Utah  363,  58  Pac.  832,  77  A.  S.  B.  Chance  Min.,  etc.,  Co.,  171  U.  S.  65, 

913.  18  S.  Ct.  895,  43  U.  S.   (L.  ed.)  85. 

Note;  7  L.R.A.(N.S.)  833  et  s^.  6.  Haws  v.   Victoria   Copper  Min. 

20.  Donahue  v.  Meister,  88  Cai.  121,  Co.,  160  U.  S.  803,  16  S.  Ct.  282,  40 

25  Pac.  1096,  22  A.  S.  R.  283.  U.  S.  (L.  cd.)  436;  Chariton  v.  KeUy, 

1.  Webb  V.  Carlon,  148  Cal.  555,  83  156  Fed.  433,  84  C.  C.  A.  324, 13  Ann. 

Pac.  998,  113  A.  S.  B.  305.  Cas.  518 ;  Flynn  Group  Min.  Co.  v, 

"2.  Eilers  v.  Boatman,  111  V,  S.  366,  Murphy,  18  Idaho  266,  109  Pac.  851, 

4  S.  Ct.  432,  28  U.  S.  (L.  ed.)  454.  138  A.  S.  R.  201. 

3.  O'Donnell  v.  Glenn,  9  Mont.  452,  Note:  7  L.R.A.(N.S.)  856-863. 

23  Pac.  1018,  8  L.R.A.  629.  6.  White  v.   Lee,   78   Cal.   593,  21 

4.  Del  Monte  Min.,  etc.,  Co.  v.  Last  Pac.  363, 12  A.  S.  R.  115. 
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local  laws  or  by  the  requiremezits  of  mineis'  regulations,  providing 
for  a  specific  method  of  marking  the  boundaries,'  or  prescribing  the 
time  within  which,  after  discovery,  a  location  must  be  marked  upon 
the  ground.^  The  object  of  the  law  in  requiring  the  location  of  a 
mining  claim  to  be  marked  upon  the  groimd  is  to  fix  the  claim  and 
prevent  swinging  or  floating,  so  that  those  who,  in  good  faith,  are 
looking  for  unoccupied  ground  ii^  the  vicinity  of  previous  locations 
may  be  able  to  ascertain  exactly  what  has  been  appropriated,  in  order 
to  make  their  locations  upon  the  residue.*  In  marking  the  bounda- 
ries of  his  claim,  a  locator  may,  for  the  purpose  of  conforming  to 
the  federal  statute  by  making  his  end  lines  parallel,  and  in  order 
to  include  all  the  imoccupi^d  surface  to  which  he  is  entitled,  with 
all  the  underground  and  extralateral  rights  which  attach  to  posses- 
sion and  ownership  of  the  surface,  lay  any  of  his  lines  or  corners 
Avithin,  upon,  or  across  the  surface  of  a  valid  senior  location,  or  of 
other  private  property,  where  he  claims  only  unoccupied  ground; 
and  this  can  be  done  without  objection  on  the  part  of  ,the  owner.** 
It  is  just  as  essential  that  the  exterior  boundaries  of  the  claim  be 
marked  by  the  setting  of  posts  and  the  erection  of  monuments  as 
it  is  that  a  discovery  notice  be  posted.  Indeed  the  general  rule 
prevails  that  courses  and  distances  give  way  to  the  actual  monu- 
ments and  markings  on  the  ground.**  It  is  not  required,  how- 
ever, that  the  exterior  boundaries  of  the  claim  be  described  in  the 
location  notice.**  A  failure  distinctly  to  mark  the  location  of  a 
mining  claim  so  that  its  boundaries  can  be  readily  traced  invaU- 
dates  the  claim,**  but  a  mere  mistake  in  the  notice  of  a  location 
as  to  the  direction  of  its  Unes  does  not  affect  its  validity.*^  A 
mining  claim  is  not  segregated  from  the  public  domain  if  it  is  not 
staked  and  the  necessary  monuments  erected  within  the  time  desig- 
nated by  law  after  the  posting  of  the  notices  of  discovery,**  but  it 
has  been  held  that  a  statute  making  null  and  void  a  mining  loca- 
tion which  does  not  comply  with  its  requirements  as  to  marking  of 
boundaries  applies  only  in  favoir  of  confiicting  claimants,  and  does 

7.  Note:  7  L.R.A.(N.S.)   861.  Note:  7  L.R.A.(N.S.)  863. 

8.  Erhar^t  v.  Boaro,  113  U.  S.  527,  12.  FlyBB  Group  Min.  Co.  v.  Mur- 
5  S.  Ct.  560,  28  U.  S,  (L.  ed.)  U13.  phy,  18  Idaho  266,  109  Pac.  851,  138 

Note:  7  L.R.A.(N.S.)  857.  A.  S.  R,  20J;  Farmington  Gold  Min. 

9.  White  v.  Lee,  78  Cal.  593,  21  Pac*  Go.  v.  Rhyraney  Gold,  etc.,  Co.,  20 
363,  12  A.  S.  R.  115;  Mynn  Group  ttah  363,  58  Pac.  832,  77  A.  S.  R. 
Min.  Co,  V.  Murphy,  18  Idaho  266,  913.  See  supra,  par.  22,  as  to  location 
109.  Fac.  851,  138  A.  S.  R.  201.  notice  generally. 

Note:  7  LJl.A.{N.S.)  856.  18.  White  v.  Lee,  78  CaL  593,  21 

10.  Note:  7  L.R.A.(N.S.)  853.    And  Pac.  363,  12  A.  S.  R.  116. 

see  infra,  par.  69  et  seq.  14.  Note:  7  L.R.A.(N.S.)  863,  864. 

11.  Nicholls  V.  Lewis,  etc.,  Min.  Co.,  15.  Nash  v.  MoNamaia,  30  Nev.  114, 
18  Idaho  224, 109  Pae.  846,  28  L.R.A.  93  Pac.  405,  133  A.  S.  B.  094,  16 
(N.S.)  1029.  L.R.A.(N.S.)  168. 
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not  prevent  a  correct  marking  before  adverse  claims  attach.**  While 
a  recent  parol  agreement  between  persons  fixing  the  boundaries  be- 
tween unpatented  mining  claims  is  void  under  the  statute  of  frauds, 
and  does  riot  bind  the  government,  a  parol  agreement  as  to  bounda- 
ries acquiesced  in  by  adjoining  owners  and  their  predecessors  in 
interest  for  twenty  years  will  bind  such  owners  by  reason  of  its  pre- 
scriptive force.*'  Whether  a  location  of  a  mine  is  distinctly  maAed 
on  the  ground  is  a  question  of  fact  to  be  determined  by  proof  aliunde.** 
43.  Form  and  Extent  of  Lode  Claim;  Marking  Boundaries. — ^By 
the  act  of  Congress  of  1866  it  was  provided  that  no  location  there- 
after made  should  exceed  200  feet  in  length  along  the  vein  for  each 
locator,  with  an  additional  claim  for  discover^  of  the  lode,  the 
object  being  to  encourage  exploraltion.  The  act  of  Congress  of  1872, 
superseding  the  act  of  1866,  provided  that  a  lode  mining  claim  might 
equal,  but  should  not  exceed,  1,500  feet  in  length  along  the  vein  or 
lode;  that  no  claim  should  extend  more  than  800  feet  on  each  side 
of  the  middle  of  the  vein  at  the  surface;  and  that  no  claim  should 
be  limited  by  any  mining  regulation  to  less  than  26  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface.  -This,  it  is'd'ear,  contem- 
plates the  location  of  a  lode  claim  in  the  form  of  a  parallelogram ;  and 
the  theory  is  that  the  claim  should  have  its  side  lines  equidistant,  and 
not  exceeding  300  feet  from  the  center  of  the  lode  as  it  outcrops  on  the 
surface,  and  not  exceeding  1,500  feet  in  length,  and  with  end  lines 
parallel  to  each  other.  Previous  to  the  enactment  by  Congress  of  the 
mining  laws,  in  locating  a  mining  claim,  the  main  l^ing  being  the 
rein,  a  location  was  not  rendered  invalid  because  the  vein,  as  subse* 
quently  ascertained,  ran  in  a  different  direction  from  that  of  the  sur- 
face claim,  as  indicated  by  the  notice  of  iocation.^f  Under  the  act  of 
1866,  as  also  under  that  of  1872,  a  location  of  a  mining  claim  upon  a 
lode  or  vein  of  ore  should  be  laid  along  the  same  lengthwise  of  the 
course  of  its  apex  at  or  near  the  surface.  If  located  otherwise,  the  locar- 
tion  will  secure  only  so  much  of  the  lode  or  vein  aa  it  actually  covers. 
By  this  it  is  not  meant,  however^  that  so  to  locate  a  vein  it  must 
crop  Qut  upon  the  surface.  If  i|t  lies  entirely  beneath  the  surface,  and 
the  cpui*se  of  its  apex  can  be  ascertained  by  sinking  shafts  at  differ- 
ent points,  such  phaJTt?  may  be  adopted  aa  indicating  the  position  and 
coursje  of  the  vein ;  and  locations  may  be  properly  made  on  the  sur- 
face above  ^t,  ^  a3  to  spcpre  a  right  to  th^  v^p  beneath*®  The 
measurement  of  the  location  of  a  mining  claim  must  be  from  the 

16.  Sharkej  V.  Oandiani,  4a  Ore.  ,  19.  Note:  7  L.R.A.(N.S.)  842-848. 
112,  85  Pae.  219^  7  L.E.A.(N.S.)  791.  And  see  infra,  par.  130,  as  to  the  rule 

17.  Stricklev  v.  Hfll,  22  Utah  257;  goyeming  the  size  of  a  lode  claim 
62  Pac.  893,  83  A.  S.  R.  786.  within  a  placer. 

18:  Famdngtoft  Gold  Min.  Co... v.  20.  Flagstaff  Silver  Mining.  Co.  v. 
Bhvmnev  Gold,  etc,  Co.,  20  Utah  363,  Tarbet,  9j8  U.  S.  463,  25  UJ  S;  (L.  ed.) 
58  Pac.  '832,  77  A.  S.  R.  913.  263. 
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middle  of  the  point  of  discovery,  unless  the  vein  has  been  actually 
established  and  run,  and  a  person  locating  a  mining  claim  is  entitled, 
under  the  existing  statutes,  to  300  feet  on  each  side  of  the  middle 
of  the  vein  at  the  point  of  discovery,  and  no  more,^  But  as  the 
surface  ground  of  a  mining  claim  is  an  incident  to  the  lode,  a  loca- 
tion of  the  ground  which  does  not  include  any  part  of  the  lode 
claimed  to  have  been  discovered  therein  is  invalid,*  Under  the  fed- 
eral statutes  the  locator  is  entitled  to  a  reasonable  time  after  discov- 
ery of  a  vein  in  which  to  mark  the  boundaries  of  his  claim.  What 
is  such  reasonable  time  is  held  to  be  a  question  of  law,  and  must 
depend  upon  the  circumstances  of  each  case.*  During  the  time  so 
allowed,  the  locator  is  protected  in  his  claim  to  1,500  feet  of  the 
v^in.^  A  statute  relating  to  the  placing  of  corner  posts  and  providing 
that  if  a  post  falls  in  precipitous  ground,  where  it  is  impracticable  or 
dangerous  to  place  it,  it  may  be  placed  at  the  nearest  practicable  point, 
cannot  be  invoked  when  the  setting  of  a  stake  at  the  true  comer  is 
merely  difficult  or  inconvenient.*^ 

44.  Form  and  Extent  of  Placer  Claims. — Prior  to  the  act  of  Con- 
gress of  July  9,  1870,  there  were  no  limits  to  the  area  of  placer 
mines,  except  such  as  were  imposed  by  the  miners  by  their  local 
rules  and  regulations;  but  by  that  act  it  was  provided  that,  where 
tlie  lands  have  been  previously  surveyed  by  the  United  States,  the 
entry  in  its  exterior  limits  shall  conform  to  the  legal  subdivisions 
of  the  public  lands;  and  that  no  further  survey  or  (dat  in  such 
case  shall  be  required.  By  the  act  now  in  force  no  location  of  a 
placer  mining  claim  shall  include  more  than  twenty  Bicares  for  each 
individual  claimant  or  more  than  one  hundred  and  sixty  acres  for 
an  association  of  persons.*  The  amount  of  land  which  may  be 
taken  up  as  a  placer  claim  and  the  amount  as  a  lode  elaim,  and  the 
price  per  acre  to  be  paid  to  the  government  in  the  two  cases,  when 
patents  are  obtained,  are  different;  and  the  rights  conferred  by  the 
respective  patents,  and  the  conditions  upon  which  they  are  held, 
are  also  different.'  The  provisions  of  the  federal  statutes  with  ref- 
erence to  the  marking  of  a  location  of  a  mining  claim  upon  the 
ground  so  that  its  boundaries  can  be  readily  traced  refer  to  placer 
as  well  as  to  lode  claims  *  but  where  a  placer  mining  claim  is  upon 
surveyed  land  of  the  United  States,  and  the  locator  is  by  statute 

1.  Note:  7  L.R.A.(N.S.)   849.     See  R.  961, 

infra,  par.  50  et  seq.,  as  to  claiming       4.  Note:  7  L.R.A.(N.S.)   851. 

an  excess.  5.  Beals  v.  Cone,  27  Colo.  473,  62 

2.  Argentine   Min.   Co.  v.    Terrible  Pac.  948,  83  A.  S.  R.  92. 

Min.  Co.,  122  U.  S.  478,  7  S.  Ct.  1356,  6.  Note:   7  L.R.A.(N.S.)   847,  851. 

30  U.  S.  (L.  ed.)  1140.  7.  United  States  v.  Iron  Silver  Min. 

Note:  7  L.R.A.(N.S.)   843,  Co.,  128  U.  S.  673,  9  S.  a.  195,  32 

3.  Union  Min.,  etc.,  Co.  v.  Leitch,  U.  S.  (L.  ed.)  57L                                 • 
24  Wash.  585,  64  Pac.  829,  85  A.  S.  8.  Note:  7  L.ll.A.(N.S.)  862, 
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required  to  follow  the  section  lines,  he  is  not  required  to  mark  the 
boundaries  upon  the  ground.  Under  this  rule  it  has  been  held  thfrt 
the  failure  to  include  the  entire  quarter  section  by  the  stakes  set 
on  the  ground  in  locating  such  quarter  as  a  placer  mining  claim 
does  not  leave  the  unmarked  portion  open  to  location  by  another, 
where  the  notice  claims  the  entire  quarter  and  the  stakes  themselves 
are  marked  as  being  located  on  its  cornersu* 

45.  Obliteration  of  Boundary  Markings  or  Notices. — It  is  a  well 
known  fact  that  the  boundaries  as  marked  upon  the  ground,  and 
the  notices  thereon  posted,  often  disappear  within  a  very  short  time, 
but  ihere  is  no  requirement  in  the  law  that  they  shall  be  maintained 
or  replaced  by  the  locator  in  order  to  keep  his  location  good.*®  When 
the  location  of  a  mining  claim  is  once  sufficiently  marked  upon  the 
surface  so  thai  its  boundaries  can  be  readily  traced,  and  all  the  other 
acts  of  location  are  performed  as  required  by  law,  the  right  of  pos- 
session becomes  fully  vested  in  the  locator,  and  cannot  be  divest^ 
by  the  removal  or  obliteration  of  stakes,  monuments,  marks,  or  notices, 
without  the  act  or  fault  of  the  locator,  during  the  time  he  continues 
to  perform  the  necessary  work  upon  the  claim,  and  comply  with  the 
law  in  all  other  essential  respects.** 

46.  Relocation  in  General. — ^The  general  rule  is  that  a  mining 
claim  is  not  open  to  relocation  until  the  former  location  has  become 
subject  to  forfeiture  for  nonperformance  of  the  annual  assessment 
work,**  or  has  been  actually  abandoned,*'  or  has  otherwise  come  to 
an  end;  and  that  a  relocation  before  that  time  is  void.**  It  has 
been  held  that  the  mere  cancellation  of  an  entry  of  a  mining  loca- 
tion does  not  render  the  ground  open  to  relocation.**  Relocation  in 
a  legal  sense  implies  the  validity  of  the  original  claim.  *•  Hence 
persons  can  establish  their  right  as  relocators  only  by  proving  a  prior 
location,  that  it  became  subject  to  forfeiture,  and  that  they  made 
such  forfeiture  effectual  by  complying  with  acts  necessary  to  make 

9.  Kem  Oil  Co.  v.  Crawford,  143  Ann.  Cas.  1913E  710  (point  not  in- 
Cal.  298,  76  Pac.  1111,  3  L,R.A.(N.S,)  volved  in  the  case  but  authorities  cited 
993.  to  this  effect). 

10.  Treasury  Tunnel  Min.,  etc.,  Co.       Note :  87  A.  S.  R.  406. 

v.  Boss,  32  Colo.  27,  74  Pac.  888,  105  14.  Buffalo  Zinc,  etc.,  Co.  v.  Crump, 

A.  S.  R.  60.  70  Ark.  625,  69  S.  W.  572,  91  A.  S. 

11.  Note:  7  L.R.A.(N.S.)  864.  R.  87;  Nash  v.  McNamara,  30  Nev. 

12.  See  infra,  par.  79  et  seq.  114,  93  Pac.  405,  133  A.  S.  E.  694, 
,  13.  Brown  v.  Gurney,  201  U.  S.  184,  16  L.R.A,(N.S.)  168., 

26  S.  Ct.  509,  50  U.  S.  (L.  ed.)  717;  Note:  68  L.R.A.  836.    • 

Farrell  v.  Lockhart,  210  U.  S.  142,  28  And  see  infra,  par.  47  and  48. 

S.   Ct.  681,  52  U.   S.    (L.   ed.)    994,  16.  Rebecca  Gold  Min.  Go,  v.  Bry- 

16  L.R.A.(N.S.)  162  and  note;  Don-  ant,  31  Colo.  119,  71  Pao.  1110,  102 

nellv  v.  United  States,  228  U.  S.  243,  A.  S.  R.  17. 

33  S.  Ct.  449,  57  U.  S.  (L.  ed.)  820,  16.  Note:  68  L.R.A.  833-836, 
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a  valid  relocotion.^^  It  is  only  by  a  complete  relocation  after  default 
of  the  first  locator  that  a  forfeiture  of  a  mining  claim  is  wrought,^'* 
and  the  burden  of  proviag  an  abandonment  or  forfeiture  is  upon 
the  party,  whether  plaintiff  or  defendant,  who  assert*  it  as  the  basis 
of  his  right  or  title.**  It  has  been  held  that  a  relocation  may  be 
made  by  the  owner  of  an  abandoned  claim^  just  as  by  a  stranger;  *• 
and  that  an  employee  who  makes  a.  relocation  of  a  miniog  claim  on 
which  he  is  employed  to  work,  and  takes  forcible  possession  thereof, 
cannot  set  up  any  flaw  in  the  title  of  his  employer,  in  an  action  by 
the  latter  to  recover  possession.*  The  relocator  of  an  abandoned  min- 
ing claim  has  the  same  length  of  time  to  perform  each  of  the  acts 
of  location  subsequent  to  discovery  as  Uie  original  locator-;  and  be 
may,  in  the  absence  of  a  local  statute  or  custom  to  the  csontcary, 
avail  himself  of  the  original  locator's  discovery.* 

47.  Relocation  on  Subsisting  CUUm.— *A  valid  localion  of  a  min- 
ing claim,  so  long  as  it  is  in  full  force  and  effect,  operates  as  a  bar 
to  a  second  location  of  the  premises  so  claimed.*  Hence  it  is  a  gen- 
eral rule  that  an  attempted  location  of  a  mining  olaim,  based  upon 
a  discovery  within  a  then  valid  and  subsisting  claim,  is  absolutely 
void  for  the  purpose  of  founding  an  adverse  claim,  and  does  not 
attach  upon  the  subsequent  failure  of  the  first  locator  to  do  the  required 
annual  assessment  work ;  and  a  location  of  a  mining  claim  at  a  time 
when  a  senior  locator  is  not  in  default  under  state  or  federal  laws 
is  subordinate  to  a  i^location  by  a  stranger  made  after  the  rights 
of  the  first  locator  lapsed  because  of  such  default.^  While  t^is  doc- 
trine was  at  one  time  questioned,^  the  later  authorities  have  quali- 
fied the  langua^  that  seemed  to  favor  an  adverse  view,  and  have 
fully  confirmed  the  rule  as  first  steted.*    The  principle  stated  is  not 

17.  Na«b  V.  McNamara,  30  Nev.  114,  Pac.  607,  83  A.  S.  B.  17,  50  L.R.A. 
93  Pac.  405,   133  A.   S.  R.   694,  16  209. 

L.R.A.(N.S.)  168.  4.  Belk  v.  Meagher,  104  U.  S.  270, 

18.  UcKny  ▼.  MeDougall,  26  Mont.  26  U.  8.  (L.  ed.)  736;  Bjntwn  y.  Gnr- 
258,  64  Pac.  669,  87  A.  S.  R.  395.  ney,  201  U.  S.  184,  26  S.  Ct.  509,  50 
As  to  forfeiture  of  mining  clidins  £Oi-  U.  S.  (L.  ed.)  717;  F^^U  ▼•  hoek- 
erally,  see  infra,  par.  78.  hart,  210  U.  S. .  142,  28  g.  Ct  681, 

19.  See  infra,  par.  47  and  48.  62  V,  S.  (L.  ed.)  9^4, 16  L.R.A.(N.S.) 

20.  Note:  68  L-R.A.  841.  162  and  note;  Sw^nson  v.  Sears,  224 
l..B[aws  V.  Victoria  Copper  Mining  U.  S.  180,  32  S.  Ct.  455,  56  U.  S. 

Co.,  160  U.  S.  303,  16  S.  Ct.  282,  40  (L.  ed.)  721;  Nash  V.  McNamara,  30 

U.  S.   (L.  ed.)  436.  Nev.  114,  93  Pac.  4Q5,  133  A.  S.  R. 

2.  Note:  68  L3.A.  845.  694,  16  L.RJl.(N.S.)  m 

3.  Gwillira  V.  Doonnellan,  115  U.  S.  Note:  16  L.R.A.(N.S.)  162. 

45,  5  S.  Ct.  1110,  29  U.  S.  (L.  pd.)  5.  Lavagnino  v,  thlig,  198  U.   S. 

348;  Del  Monte  Min.,  etc.,  Mill  Co.  443,  25  S.  Ct.  716,  49  U.  S.  (L.  ed.) 

V.  Last  Chance  Min.,  etc.,  Co.,  171  U.  1119. 

S.  65,  18  S.  Ct.  895,  43  U.   S.    (L.  6.  Brown  v.  Gumey,  201  U.  R.  184, 

ed.)    72:   Galhoun   Gold  Min.   Co.  r.  26  R.  Ct.  509,  50  t.  S.  (L.  ed.)  717: 

Ajax  Gold  Min.  Co.,  27  Colo.  1,  59  Farrell  v.  Lockhart,  210  U.  S.  142,  28 
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in  conflict  ^th  the  light  of  a  jjinior  clfiimant  to  lay  his  location 
upon  or  across  a  senior  location  for  the  purpose  of  securing  to  such 
junior  location  underground  or  extralateral  rights,*  since  such  rights 
aje  not  inconsistent  with  those  acquired  by  the  first  locator.*  If 
the  employees  of  the  claimants  of  a  mine  are  in  possession  and  pro- 
ceeding with  the  assessment  work,  but  are  caused  to  leave  it  and 
discontinue  the  work  because  of  unwarranted  threats,  a  relocation 
based  upon  the  failure  to  complete  the  work  and  for  the  benefit  of 
the  persons  making  the  threats  will  not  be  permitted  to  destroy  the 
righiis  of  the  former  claimants.*  Nor  will  the  law  permit  a  reloca- 
tion made  in  pursuance  of  a  fraudulent  conspiracy  to  defeat  the  rights 
of  an  original  claimant.** 

48.  Relocatioii  Following  Failure  to  Do  Assessment  Work. — ^It  is  a 
general  rule  that  the  failure  to  comply  with  a  statute  requiring  an 
annual  expenditure  of  a  certain  amount  for  labor  and  materials 
on  each  mining  claim  until  the  patent  is  issued  renders  the  claim 
subject  to  relocation.**  But  it  has  been  held  that  relocation  for  such 
cause  can  be  made  by  thliyl  persons  after  the  lapse  of  a  year,  and 
not  before.'**  Under  such  a  statute,  the  failure  to  do  the  annual 
assessment  work  does  not,  as  between  the  locator  and  the  govern- 
ment, result  in  a  forfeiture,  the  entry  of  a  njew  claimant  being  neces- 
sary to  terminate  the  right  of  the  original  claimant.**  As  has  been 
pointed  gut,  if  a  relocation  is  attempted  on  land  covered  by  a  valid 
and  subsisting  cl^im  it  is  void,**  and  where  it  is  attempted  after  the 
lapse  of  the  iime  allowed  for  doing  tjie  annual  work  or  making  the 
annual  expediture,  it  is  clear  that  such  attempt  may  be  either  before 
or  after  the  original  locator  has  r-Qsumed  work  on  the  claim  with 
the  view  of  saving  it  from  a  forfeiture.  There  is  some  difference 
of  opinion  whether,  in  order  to  prevent  the  forfeiture  of  a  location, 
the  work  must  be  resumed  before  the  initiation  of  a  relocation,  or 
whether  it  is  sufficient  if  the  work  be  resumed  before  the  relocation 
is  completed.  The  statute  upon  lihis  point  provides,  in  effect,  that 
the  claim  shall  be  open  to  rdocation,  if  the  origiual  locator  has  not 

S.  Ct.  .681,  62  p.  S.  (L.  ed.)  994,  16  N.  W.  508,  130  A.  .S.  R.  704- 
L.R.A.(N.S.)  162;  Swansan  v.  Sears,       10.  Lockha^  v.  Leeds,  195  U.  S.  427, 
224  U.  S.  180,  32  S.  Ct.  455,  66  U.  S.  25  S.  Ct.  76,  49  V.  B.  (L.  ed.)  265. 
(L.  ed.)  721.  11.  Notes:  40  Am.  Dec.  466;  87' A. 

7.  See  SQprm  par.'  42,  ab  to  bouxOJa-  S.  R.  406.  See  xAUty  par.  78,  as.  to 
ties;  and  infua^Jiar.  89  et  seq.,  iis<to  forfeiture;  a»d  infra,  par.  79  et  seq., 
extralateral  rights.  :    jas  to  assedsfneot  work. 

8.  Cre^de,^  .etc.,  Min.,  ete.^  Co.  v.  12.  Beljc  v.  Meagher,  104  U.  S.  279, 
Uinta  Twnuel,  ^n.,.  etc.,  Co.,  196  U-  26  U.  S.  (L.  jed.)  735. 

8.  337,  25  S.  Ct.  J366,  49  U.  S.   (L.  .    ^Qt»:  87  A.  8.  R.  406  et  seq. 
ed.)  501;  Swanaoa  y.  Sean,  224  U.  S.       13.  Betlls  t.  Cone,  27  Colo.  4713^  62 
180,  32  S.  Ct  455,  56  U.  &.  (L.  ed.^    Pac.  948,  83  A.  8.  R.  92. 
721.  Note:  87  A.  8.  R*  406, 

9.  Oarvey  v.  Elder,  21  8.  D.  77, 109       14*  See  Bup^  par.  47. 
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resumed  work  upon  the  claim  after  failure  and  ''before  such  location." 
One  view  of  the  statute  is  that  the  initiation  of  an  adverse  claim  is 
a  ''location"  within  its  meaning;  **  while  other  authorities  hold  that 
work  may  be  resumed  on  a  mining  claim  after  the  initiation  of  a 
second  location,  and  before  a  relocator  perfects  his  location,  if  such 
resumption  of  work  is  prosecuted  in  good  faith  and  with  reasonable 
diligence  until  the  requirements  as  to  annual  labor  and  improve- 
ments have  been  obeyed.^*  Even  where  it  is  the  rule  that  the  original 
locator  cannot  resume  work  so  as  to  prevent  a  forfeiture  after  the 
initiation  of  a  relocation,  and  while  the  relocator  is  proceeding  with 
due  diligence  to  perfect  such  relocation,  it  has  been  held  that  the 
original  locator  may  resume  work  and  prevent  a  forfeiture,  if  the 
relocator  fails  to  perfect  the  relocation  within  the  time  allowed  by 
the  local  statute  for  that  purpose;  ^'  and  where  an  original  locator 
who  was  engaged  in  performing  the  assessment  work  at  the  close  of 
the  year  resumed  work  at  the  usual  time  at  the  beginning  of  the 
new  year,  he  will  not  forfeit  his  claim,  even  though  an  attempt  to 
relocate  is  made  during  the  interval.*^  It  has  been  held,  where  the 
location  of  a  claim  is  not  a  valid  and  existing  location  at  the  time 
i)f  a  subsequent  location  on  the  same  ground,  that  the  junior  locator 
becomes  entitled  to  hold  the  claim  for  the  time  allowed  for  doing 
discovery  work;  that  by  instituting  suit  prior  to  that  time  he  may 
recover  judgment  for  possession  and  damages  to  the  end  of  that 
period ;  and  that  if  he  fails  to  do  the  required  work  within  such  time, 
the  claim  will  become  subject  to  relocation  by  others.**  Under  the 
statute  in  some  jurisdictions,  a  notice  of  location  of  mining  prop- 
erty forfeited  for  failure  to  do  the  necessary  assessment  work  must 
state  that  the  property  has  been  forfeited  or  abandoned,  and  must 
show  whether  the  whole  or  any  part  of  the  new  location  is  located 
as  abandoned  property.**  So  the  statute  sometimes  requires  that 
the  declaratory  stat-ement  of  relocation  of  a  mining  claim  shall  con- 
tain the  dimensions  and  location  of  the  discovery  shaft,  with  the 
proviso,  in  such  cases,  that  a  new  discovery  shaft  shall  be  sunk  a 
specified  number  of  feet,  or  that  the  old  shaft  shall  be  correspond- 
ingly deepened*  Provisions  of  this  character  are  constitutional;* 
and  it  has  been  held  that  a  relocation  of  a  mining  claim  is  absolutely 

16.  Note :  68  L.R. A.  838.  19.  Nash  v.  McNamara,  30  Nev.  114, 

16.  Buffalo  Zinc,  etc.,  Co.  v.  Crump,  93  Pac.  406,  133  A.  S.  B.  694,  16 
70  Ark.  525,  69  S.  W.  672,  91  A.  S.  L.R.A.(N.S.)  168. 

R.  87;  McKay  v.  McDougall,  25  Mont.  20.  Clason  v.  Matko,  223  U.  S.  646, 

258,  64  Pac.  669,  87  A.  S.  R.  396;  32  S.  Ct.  392,  56  U.  S,  (L.  ed.)  688. 

Thornton  v.  Kaufman,  40  Mont.  282,  Note:  68  L.R.A.  846. 

106  Pac.  361, 135  A.  S.  R.  618.  1.  Wilson  v.  Freeman,  29  Mont.  470, 

Note :  68  L.R.A.  837.  76  Pac.  84,  68  L.R.A.  833. 

17.  Note:  68  L.R.A.  839.  2.  Clason  v.  Matko,  223  U.  S.  646, 

18.  Notes:    87   A.    S,   R.   406;    68  32  S.  Ct-  392,  66  U.  S,  (L.  ed.)  588. 
L.R.A.  839. 
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void  where  the  declaratory  statement  does  not  show  compliance  with 
such  statutory  requirements.*  A  valid  relocation  cannot  be  based 
upon  the  failure  of  the  original  locator  to  do  the  annual  assessment 
work,  after  he  has  applied  for  a  patent  and  has  paid  the  required 
price,  since  he  thereby  acquires  the  full  equitable  title,  and  the 
requirement  as  to  the  assessment  woit  no  longer  applies  to  him.* 
49.  Additional  or  Amended  Location. — ^In  many  of  the  mining 
states  and  territories,  the  statutes  provide  that  if  at  any  time  the 
locator  of  any  mining  claim,  or  his  assigns,  shall  apprehend  that 
his  original  certificate  was  defective,  or  erroneous,  or  that  the  require- 
ments of  the  law  had  not  been  complied  with  before  filing,  or  shall 
be  desirous  of  changing  the  surface  boundaries,  or  of  taking  in  any 
part  of  an  overlapping  claim  which  has  been  abandoned;  or  in  case 
the  original  certificate  was  made  prior  to  the  passage  of  the  law  per- 
mitting the  filing  of  an  amended  location,  and  he  shall  be  desirous 
of  securing  the  benefits  of  the  act,  such  locator  or  his  assigns  may 
file  an  additional  certificate  subject  to  the  conditions  of  the  act,  and 
to  contain  all  that  the  act  requires  an  original  certificate  to  contain, 
provided  that  such  amended  location  does  not  interfere  with  the 
existing  rights  of  others  at  the  time  such  amendment  is  made.  In 
taking  in  new  territory  under  such  a  provision,  it  has  been  held 
that  the  validity  of  an  amended  location  including  grounds  not 
within  its  original  boundaries  is  not  affected  by  the  fact  that  the 
locator  had  not  discovered  mineral  in  the  added  part.*  An  amended 
relocation  of  a  mining  claim,  made  after  the  land  has  reverted  to 
the  public  domain,  cannot  cure  the  defect  in  the  original  relocation 
arising  out  of  the  fact  that  the  land  was  not  then  subject  to  entry, 
where  intervening  rights  in  favor  of  a  third  peison  have  been  created.* 
One  having  no  valid  claim  to  a  mining  location  cannot  complain 
of  an  amendment  to  correct  a  mistake  in  a  prior  location.^  And 
where  the  plaintiff  located  a  placer  claim  on  ground  already  located 
by  a  third  person,  and  subsequently  the  defendant  located  the  same 
ground,  but  his  notice  being  defective  he  filed  an  amended  one,  and 
meanwhile  the  plaintiff  had  resumed  work,  the  amended  notice  is 
admissible  in  an  action  to  determine  the  conflicting  rights,  upon 
the  theory  that  if  the  location  of  the  third  person  was  valid  when 
the  plaintiff's  was  made,  the  latter  was  void,  in  which  event  the 
defendant's  title  would  be  good.* 

3.  Clajson  ▼.  Matko,  223  U.  S.  646,  5.  Note:  7  L.R.A.(N.S.)  880  et  seq. 
32  S.  Ct.  392,  56  U.  S*  (L.  ed.)  588;  6.  Brown  v.  Giimey,  201  U.  S.  184, 
Wilson  V.  Freeman,  39  Mont.  470,  76  26  S.  Ct  509,  50  U.  S.  (L.  ed.)  717. 
Pao.  84,  68  L.R.A.  833  and  note.  7.  Wilson  v.  Freeman,  29  Mont.  470, 

4.  Benson  Mining,  etc.,  Co.  v.  Alta  76  Pac.  84,  68  L.R.A.  833. 
Mining,  etc.,  Co.,  145  U.  S.  428,  12       8.  McKay  v.  McDougall,  25  Mont. 
S.  Ct.  877,  36  U.  S.  (L.  ed.)  762.         258,  64  Pac  669,  87  A.  S.  B.  395. 

Note:  68  L.R.A.  835  et  seq. 
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50.  Excessive  Location  Generally. — ^It  is  a  genera}  rule  tha|;  where 
an  excessive  location  of  a  mining  claim,  not  affeicting  accrued  rights, 
has  been  made  through  mistake  in  good  faith,  as  where  the  locator 
sets  his  stakes  and  estimates  his  distances  without  chain  or  com- 
pass, it  is  void  only  as  to  the  excess.*  It  has  been  held,  however, 
that  a  mining  claim  which  unintentionally  includes  a  trifle  more 
than  the  maximum  permitted  area  is  invalidated,  under  th^  federal 
statute  making  the  discovery  of  mineral  within  the  limits  of  the  claim 
a  prerequisite  to  the  location,  when,  by  the  readjustment  of  its  lines 
so  as  to  exclude  the  exceas,  the  point  or  place  of  the  only  prior  min- 
eral discovery  is  left  outside  the  area  included  by  the  readjusted 
lines. ^^  Where  a  miner  takes  up  more  ground  than  the  law  or  the 
customs  of  the  vicinage  allow,  he  acquires  no  title  to  the  excess,  as 
against  any  one  who  complies  with  the  laws,  and  takes  up  such 
ground  in  accordance  with  them,**  but  accord^ing  to  some  decisions, 
no  entry  for  puq^oses  of  location  can  be  made  upon  an  existing 
mining  claim  which  is  excessive  through  honest  mistake,  until  notice 
of  the  excess  has  been  jgiven  the  locator  and  an  opporjtunity  afforded 
him  to  reduce  his  claim  to  legal  size,  and  until  the  locator  has  received 
such  notice,  and  has  been  gjiven  a^  opportunity  to  exercise  such  right, 
the  whole  claim,  including  any  excess  due  to  honest  mistake  and  free 
from  fraud,  is  so  fax  segregated  from;  the  public  domain  as  to  exempt 
it  from  relocation.*? 

51.  Excess  Included  through  Fraud* — ^Where  a  locator  hm  pur- 
posely included  within  the  exterior  bovuxdaries  of  hi3  ^aim  an  exces- 
sive area  \^dith  the  fraudulent  intent  of  holdiag  th^  entire  area  under 
one  location,  such  location  is  void ;  and  if  the  claim  be  made  so  large 
that  the  location  cannot  be  deemed  the  result  of  innocent  error  or 
mistake,  fraud  may  be  presumed.  So  .vheire  the  exterior  bounda- 
ries of  a  mineral  location  include  such  an  unreasonably  excessive  area 
that  such  boundary  lines  cannot  be  said  to  impart  notice  to  a  pros- 
pector of  a  mineral  location  or  discovery  within  the  reasonable  dis- 
tance of  a  lawful  claim  as  located  under  the  statute,  such  location 
will  be  held  void  on  the  groqnd  that  the  boundaries  ^f  the  claim 

9.  Richmond  Min.  Co.  v.  Ro^e,  1:14  (N£.)  850. 

U. .  S.  576,  5  S.  Ct.  1055,  29  U.  S.  10.  Waskey  y.  Hammer,  223  U.  S. 

(L.  ed.)   273;   Glacier  Mouritain  Sil-  85,  32  S.  Ct.  187,  5?  U.  S.   (L.  ed.) 

ver  Min.  Co.  v.  Willis,  127  U.  S.  471,  359. 

8  S.  Ct.  1214,  32  U.  S.  (L.  ed.)  172;  11.  English  v.  Johnson,  17  Cal.  107, 

Stemwinder  Min.  Co.  v.  \Emma,  etc.,  76  Am.  JDfee.  574;  iFl.tnn  Qroup  Min. 

Consplidated  Min.  Co.,  149  U.  S.  787,  Co.  v.  Murphy,  18  Idaho  266, 1Q9  Pac. 

13  S.  Ct.  1052,  37  U.  S.  (L.  ed.)  960;  851,  138  A.  S.  R.  201. 

Flynn  Group  Min*  Co.  v.  Murphy,  18  12.  Jones  y»  Wild  Goose  Min.,  etc.« 

Idaho  266,  109  Pac  851, 138  A.  S.  R  Co.,  177  Fed.  «5,  101  C.  a  A.  349, 

201.  29  L.R.A,(N.S.)  392. 

Notefi:  138  A.  S.  R.  212;  7  L.RJl. 
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have  nev^r  been  marted  an4  established  as  required  by  law,**  In 
determining  the  good  faith  of  the  locator  of  an  exc^sive  claim,  the 
general  character  and  topography  of  the  country,  the  conditions  and 
season  of  the  year  in  which  the  location  was  made,  the  opporfunity 
the  locator  has  had  for  learning  tliat  he  has  made  an  excessive  loca- 
tion, his  facilities  for  measuring  the  claim,  and  his  subsequent  con- 
duct with  reference  to  the  area  embraced  in  the  claim,  are  all  proper 
subjects  of  inquiry  and  consideration.** 

52.  Recording  Notice  of  Location. — ^It  is  provided  by  the  federal 
statutes  that  all  records  of  mining  claims  shall  contain  the  name  or 
names  of  the  locators,  the  date  of  location,  and  such  a  description 
of  the  claim  or  claims  located,  by  reference  to  some  natural  object 
or  permanent  monument,  as  will  identify  the  claim,  tinder  this 
statute,  no  record  of  the  location  of  a  mining  claim  is  necessary 
unless  the  laws  of  the  state  or  territory,  or  the  rules  and  ifegulations 
of  the  mining  district  in  which  the  claim  is  located,  require  It.** 
But  by  statute,  in  most  of  tiie  mining  states  and  territories,  a  re<x>rd 
of  a  mining  claim  is  required;**  and  pjfovisions  of  thid  character 
are  constitutional  and  not  repugnant  tio  the  provisions  of  the  federal 
sttitute.  The  purpose  or  object  of  provisions  for  recording  mining 
claims  is  to  give  notice  to  others  seeking  to  locate  upon  unappropriated 
lands  of  the  appropriation  of  the  lands  claimed,  and  to  show  a  com- 
pliance with  mining  laws  and  customs.^'  When  actual  possession 
of  a  claim  is  taken  and  kept  by  the  locator,  a  failure  to  record  a 
notice  of  a  mining  claim  does  not  avoid  it,  in  the  absence  of  any 
mining  rule  declaring  that  it  shall  have  that  effect,  ap  against  a 
subsequent  entry  and  location  in  due  form.*®  Nor  will  such  failure 
inure  to  the  benefit  of  the  owners  of  an  overlapping  claim  based  on 
a  junior  discovery,  when  such  owners  have  neither  made  nor  attempted 
to  m^ke  a  relocation ;  *•  nor  is  it  otherwise  material  to  the  claim- 
ant, if  the  notice  is  recorded  before  any  adverse  right  is  acquired.*** 
Moreover,  during  the  time  allowed  for  recordation  after  posting  notice, 
the  claim  of  a  locator  in  possession,  although  he  does  not  record 
the  notice,  is  valid,  and  no  other  entry  can  be  made  as  a  foundation 

13.  Nicholls  V.  Lewis,  etfe.,  Min.  224  tJ.  S.  664,  32  S.  Ct.  697,  56  U.  S. 
Co.,  18  Idaho  224,  1Q9  Pac.  846,  (L.  ed.)  885;  Flvnn  Group  Min.  Co. 
28  L.R.A.(N.S.)  1029  and  note.  v.  Murphy,  18  Idaho  266,  l09  Pac.  851, 

Note:  7  L.R.A,(N.S.)  850.       .  138  A.  S.  R.  201. 

14.  Nicholls  V.  Lewis,  etc.,  Min.  Co.,  Note:  7  L^R.A.(N.S.)  '  865  et  seq. 
18  Idaho  224,  109  Pac.  846,  26  L.R.A.  17.  Note:  7  L.R.A.(N.S.)  866  et  seq. 
(N.g.)  .1029.  18.  English  ^.  Johnson,  17  Cal.  107, 

16.  Note:  7  L.E.A,(N.S.)  864  et  seq.  76  Am.  Dec.  574. 

16.  Erhardt  v.  Boaro,  113  XJ.  S.  527,  ;  iS.  Omar  v.  Soper,  11  Colo.  380,  13 

fi  S.  ct.  560,  28  U.  S.  (L.  ed.)  1113;  Pac.  443,  7  A.  S.  R.  246. 

Kendall  v.  gan  Juan  Silver  Min,  Co^  20.  Buffalo  Zinc,  etc.,  Co.  v.  Crump, 

144  U.  S.  658,  12  S.  Ct.  770,  36  U.  S.  70  Ark.  525,  69  S.  W.  572,  91  A.  S.  R. 

(L.  ed.)   583j  Waskey  v.   Chambers,  87. 
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of  a  claim  of  title.*  Even  admitting  that. a  claim  may  be  invali- 
dated for  a  noncompliance  with  the  local  statute  as  to  form  and 
record  of  notice,  it  will,  upon  the  repeal  of  the  local  statute,  become 
valid  'if  the  required  assessment  work  has  been  and  is  continued.* 
From  the  authorities  it  is  thus  seen  that  the  filing  of  a  certificate 
of  location  is  not  essential  to  the  validity  of  the  claim,  but  relates 
rather  to  matters  of  proof.'  And  so  a  location  certificate  when  re- 
corded, or  other  record  of  a  mining  claim,  is  competent  evidence  prima 
facie  of  all  that  the  statute  requires  such  certificate  to  contain,  and 
which  is  therein  sufficiently  set  forth.*  Of  course,  a  notice  of  min- 
ing location  is  not  required  to  be  recorded  when  there  is  no  mining 
district  recorder,  and  the  rules  and  regulations  of  the  district  are 
no  longer  in  force  and  effect.* 

V.  Tunnel  Locations;  Water  Rights;  Millsites 

S3.  Tttnnel  Locations  Generally. — ^The  authority  for  tunnel  site 
locations  is  given  and  the  rights  thereunder  defined  by  section  2323 
of  the  United  States  Revised  Statutes,  which  declares  the  right  of 
the  tunnel  locator  to  a  vein  discovered  in  the  tunnel  to  be  "to  the 
^f^ry-y^  cxtcnt  83  if  discovorcd  from  the  surface."  •  A  tunnel  is  only 
a  means  of  exploration.  As  the  surface  is  free  and  open  to  explora- 
tion so  is  the  subsurface;  and  the  citizen  needs  no  permit  to  explore 
either  for  minerals.  However,  the  owner  of  a  tunnel  never  receives 
a  patent  for  it.  There  is  no  provision  in  the  statute  for  one,  and 
none  is  in  fact  ever  issued.  No  discovery  of  mineral  is  essential 
to  create  a  tunnel  right  or  to  maintain  possession  of  it.'  Under  the 
statute  the  location  of  a  claim  on  a  vein  discovered  in  a  tunnel  may 
be  made  on  its  discovery  by  taking  the  full  length  of  1,500  feet  on 
either  side  of  the  tunnel,  or  any  such  proportion  thereof  on  either 
side  as  the  locator  may  desire;  and  he  is  not  limited  to  750  feet 
on  each  side  of  the  tunnel  on  account  of  a  failure  to  indicate,  when 
the  tunnel  was  located,  what  particular  1,500  feet  he  would  claim. 
It  follows  that  a  state  or  territorial  act,  limiting  the  right  of  a  tunnd 

1.  Big  Three  Min.,  etc.,  Co.  v.  Ham-   Cal.  130,  107  Pac.  301,  137  A.  S,  R. 
ilton,  157  Cal.  130,  107  Pac.  301,  137  118. 

A.  S.  R.  118.  Note:  7  L.R.A.(N.S.)  879. 

2.  Dwinnel  v.  Dyer,  145  Cal.  12,  78  5.  Haws   v.   Victoria   Copper   Min. 
Pac.  247,  7  L.R.A(N.S.)  763.  Co.,  160  U.  S.  303,  16  S.  Ct  282,  40 

3.  Nash  V.  McNamara,  30  Nev.  114,  U.   S.   (L.  ed.)   436. 

93  Pac.  405,  133  A.  S.  R.  694,  16  6.  Campbell  v.  Ellet,  167  U.  S.  116, 
L.R.A.(N.S.)    168.  17  S.  Ct.  765,  42  U.  S.  (L.  ed.)  101. 

4.  Hammer  v.    Garfield  Min.,   etc,       Note:   53  L.R.A.  794  et  seq. 

Co.,  130  U.  S.  291,  9  S.  Ct.  548,  32  7.  Creede,  etc.,  Creek  Min.,  etc,  Co. 
U.  S.  (L.  ed.)  964;  Attwood  v.  Fricot,  v.  Uinta  Tunnel  Min.,  etc.,  Co.,  196  U. 
17Cal.  37,76Am.  Dec.  567jBip:Three  S.  337,  25  S.  Ct.  266,  49  U.  S,  (L, 
Mining  and  Mill  Co.  v.  Hamilton,  157  ed.)  501. 
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owner  to.  veins  discovered  in  the  tunnel,  to  a  lesser  extent  on  the  vein, 
as,  for  example,  to  250  feet  on  each  side  of  the  tunnel,  is  superseded 
by  the  federal  statutes.^  A  location  of  a  mining  claim  may  be  based 
on  an  underground  discovery  of  mineral  on  the  dip  of  a  vein  through 
a  tunnel  not  claimed  under  the  tunnel  site  act  of  Congress,  where 
the  vein  has  never  been  opened  upon  the  surface,  or  shown  by  actual 
working  to  have  its  apex  within  the  limits  of  the  claim  as  staked. 
In  the  absence  of  proof  to  the  contrary,  the  court  will  presume  that 
the  vein  continues  in  its  upward  course  on  the  same  angle  to  the 
surface;  and  if  the  locator  selects  and  traces  his  boundaries  with  ref- 
erence to  this  place  on  the  surface,  so  as  to  include  it  within  the 
limits  of  his  claim,  nothing  further  in  this  respect  is  required.* 
Th^  owner  of  a  tunnel  site  who  simply  seeks  to  protect  his  tunnel, 
and  has  as  yet  discovered  no  lode  claim,  is  not  required  to  adverse  an 
application  for  the  patent  of  the  lode  claim  through  which  the  tunnel 
runs,  the  lode  of  which  was  discovered  on  the  surface,*^  and  his 
failure  to  dispute  the  right  of  the  other  party  to  a  patent  will  not 
defeat  his  right  to  a  vein  subsequently  discovered  by  him  and  which 
crosses  that  claim.^^  Nor  will  the  failure  to  mark  on  the  surface 
of  the  ground  the  point  of  discovery  and  the  boundaries  of  a  tract 
claimed  destroy  his  right  to  mineral  veins  which  he  has  discovered 
in  the  tunnel,  when  he  posted  the  proper  notices  at  the  mouth  of 
the  tunnel,  and  filed  them  in  the  office  required  by  local  statute.  But 
while  a  location  on  the  surface  is  not  essential  to  a  continuance  of 
the  right  to  the  possession  of  the  vein  to  the  same  extent  as  if  dis- 
covered from  the  surface,  this  does  not  mean  that  such  right  can 
be  maintained  without  compliance  \fith  the  provisions  of  the  local 
statutes  in  reference  to  the  record  of  the  claim,  or  without  post- 
ing in  some  suitable  place,  conveniently  near  to  the  place  of  dis- 
covery, a  proper  notice  of  ihe  extent  of  the  claim.**  When  located, 
the  right  to  a  vein  discovered  in  a  tunnel  dates  by  relation  back 
to  the  time  of  the  location  of  the  tunnel  site,  and  the  right  of  the 
owner  of  a  tunnel  to  all  veins  or  lodes  not  previously  known  to 
exist,  which  are  within  3,000  feet  from  its  face  on  the  line  thereof, 
is  superior  to  the  right  of  one  who  subsequently  makes  a  discovery 
and  location  of  another  claim,  if  the  two  conflict.** 

■ 

8.  Enterprise  Min.  Co.  v.  Rico-  Aspen  Consol.  Min.  Co.,  167  U.  S. 
Aspen  Consol.  Min.  Co.,  167  U.  S.  108,  17  S.  Ct.  762,  42  U.  S.  (L.  ed.) 
108, 17  S.  Ct.  762,  42  U.  S.  (L.  ed.)  96.  96. 

9.  Brewster  v.  Shoemaker,  28  Colo.  Note:  63  L.R.A.  796. 

176,  63  Pac.  309,  89  A.  S.  R.  188,  12.  CampbeU  v.  Ellet,  167  U.  S.  116, 

53  L.R.A.  793  and  note,  17  S.  Ct.  765,  46  U.  S.  (L.  ed.)  101. 

10.  Creede,  etc.,  Creek  Min.,  etc.,  18.  Enterprise  Min.  Co.  v.  Rico- 
Co.  V.  Uinta  Tunnel  Min.,  etc.,  Co.,  Aspen  Consol.  Min.  Co.,  167  U.  S. 
196  U.  S.  337,  25  S.  Ct.  266,  49  U.  S.  108,  17  S.  Ct.  762,  42  U.  S.  (L.  ed.) 
(L.  ed.)  501.  96. 

11.  Enterprise   Min,    Co.    v.    Rico-  Note:  53  L.R.A.  794  et  acq. 
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54.  Ttniiiel  Right  througli  V^lid  Subsisting  Lode  Claims.— It  is  a 
general  rule  that  the  locator  of  a  tuntiel  site  acquires  no  title  to  or 
right  of  possession  of  blind  veins  cut  by  ttie  tunnel  underneath  sur- 
face locations  made  prior  to  the  commencement  of  the  funnel.  Such 
veins  belong  to  the  surface  locator,  being  included  in  the  general 
right  of  a  locator  to  all  veins  or  lodes  having  their  apices  within 
the  plane  of  the  surface  lines  extended  downward.  The  right  to 
drive  a  tunnel,  for  the  purposes  of  discovery,  through  a  senioi*  valid 
subsisting  location,  underneath  its  surface  boundaries  extended  down* 
ward  vertically,  is  not  conferred  by  the  federal  law;  the  reason  lor 
this  being  that  a  tunnel  site  can  only  embrace  unappropriated  public 
domain.  That  law  merely  permits  the  state  to  provide  for  easements 
on  behalf  of  the  junior  locator  for  the  development  of  mines;  but 
the  servitude  imposed  upon  the  senior  location  of  a  mining  claim 
by  giving  a  right  of  way  to  the  junior  location,  whether  that  extends 
only  through  the  space  of  the  intersection  of  the  veins  or  through 
the  space  of  intersection  of  the  claims,  does  not  otherwise  affect  the 
exclusive  rights  given  the  senior  location,  or  except  therefrom  the  cro?s 
\eins  apexing  therein,  even  though  such  veins  are  first  discovered 
as  blind  veins  in  a  tunnel  location.  In  the  absence  of  any  proof 
to  the  contrary,  the  presumption  attaches  that  all  veins  discovered 
in  that  part  of  a  tunnel  which  extends  under  a  prior  valid,  subsist- 
ing claim  belong  to  the  surface  claimant,  and  it  is  clear  from  the 
principles  stated  that  leave  to  develop  blind  veins  of  a  tunnel  within 
the  lines  of  prior  lode  claims  for  the  purpose  of  establishing  their 
character  should  not  be  granted  by  a  court  for  the  continuation  o! 
a  trespass  which  had  been  made  in  an  attempt  to  initiate  title  to 
such  veins.*^ 

55.  Hillsite  Location. — ^A  millsite  cannot  be  located  on  mineral 
land  containing  valuable  minerals,  whether  the  locator  owns  a  mine 
in  connection  with  the  millsite  or  not.  But  when  the  contention 
that  land  is  mineral  is  raised  by  one  locating  a  lode  claim  embracing 
land  already  taken  as  a  millsite,  the  burden  of  proof  to  show  the 
mineral  chaTacter  of  the  land  is  on  the  lode  claimant;  and  he  must 
also  show  that  the  location  of  the  mining  claim  is  on  unappropriated 
public  domain.  In  the  absence  of  evidence  on  this  point,  he  cannot 
recover.  Under  the  rules  of  the  land  department,  where  the  appli- 
cation is  for  a  patent  for  a. millsite  only,  thete  must  be  a  mill  or 
reduction  works  on  the  premises,  but  a  millsite  claimant  is  allowed 
a  reasonable  timej  after  taking  the  necessary  steps  legally  to  locate 

14.  Calhoun  Gold  Min.  Co.  v.  Ajax  See  icfra,  par.  d4,  as  to  the  gen- 
Gold  Min.  Co.,  182  U.  S.  499,  21  S.  eral  ri^ht  to  all  veins  apexing  within 
Ct.  885,  45  U.  S.  (L.  ed.)  1200,  affirm-  the  surface  boundaries  of  a  claim; 
ing  27  Colo.  1,  59  Pac.  607,  83  A.  S.  and  infra,  par.  <5,  as  to  cross  and  in- 
R.  17,  50  L.R.A.  209.  tersecting  veins  generally. 

Note:  53  L.R.A.  794. 
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his  claim,  within  which  to  commeace  the  erection  of  reduction  works 
thereon.  If  not  commenced  within  a  reasonable  time,  then  his  rights 
attach  83  against  other  claimants  from  the  time  he  did  begin  con- 
struction of  such  works  in  good  faith  and  prosecuted  them  with  reason- 
able diligence.^5 

56,  Nature  of  Water  Right  Generally, — The  right  to  the  use  of 
water  for  mining  purposes,  so  obviously  an  indispensable  one,  is  some- 
times by  constitutional  provision  declared  to  be  a  public  use  within 
the  legal  meaning  of  that  term ;  *^  and  care  is  usually  taken  to  pre- 
serve all  water  rights  acquired  and  held  under  local  customs,  usages 
and  laws.^'  While  the  water  of  the  streams  of  the  mining  regions 
cannot  be  made  the  subject  of  private  ownership  so  long  as  it  con- 
tinues to  flow  in  its  natural  course,  a  right  may  be  acquired  to  its 
use,  which  will  be  regarded  and  protected  as  property,  although  it 
does  not  carry  with  it  any  specific  property  in  the  water  itself.^** 
The  method  by  which  this  right  is  usually  acquired  is  termed  appro- 
priation— a  method  comparable  in  a  sense  with  mineral  locations 
in  that  it  marks  the  initiation  of  rights  in  property  of  the  public 
domain.**  In  one  view  this  right  is  a  franchise,  like  that  of  dig- 
ging gold,  and  is  founded  on  a  presumption  of  a  general  grant  from 
the  sover^gn  and  a  license  from  the  state;  *^  and  the  tests  of  the  right 
to  water  for  mining  purposes  are  its  appropriation  and  use,  and  not 
the  place  or  method  of  its  use.*  It  is  obvious  that  the  right  of  appro- 
priation attaches  only  to  water  of  the  public  domain,  and  does  not 
apply  to  the  use  of.  water  already  under  appropriation.  Hence  it 
is  that  percolating  water,  so  long  as  it  remains  in  an  artificial  tunnel 
or  mining  claim  of  the  proprietor  of  the  land,  is  not  open  to  appro- 
priation by  another.*  Sections  2339  and  2340  of  the  Revised  Stat- 
utes of  the  United  States  provide,  in  substance,  that  whenever  rights 
to  the  use  of  water  for  mining  purposes  have  vested,  and  are  recog- 
nized by  the  local  customs,  laws  and  decisions  of  the  courts,  the  own- 
era  of  such  rights  shall  be  protected  therein,  and  the  right  of  way 
for  the  constructicm  of  ditches  for  the  purpose  of  utilizing  such  water 
will  be  confirmee}.    AU  patents  are  subject  to  such  vested  water  rights, 

15.  Cleary  v,  Skiffich,  28  Colo.  362,  ation  of  water  for  mining  purpases, 
65  Pac.  59,  89  A.  S.  R.  207.  see  infra,  par.  57.     As  to  rigrhts  in 

16.  Spring  Val.  Water  Works  v.  water  for  agricultural  and  industrial 
Sohottler,  110  U.  S.  347,  4  S.  Ct.  48,  purposes  generally,  see  Waters. 

28  U.  S.  (L.  ed.)  173.  And  see  gen-  20.  Conger  v.  Weaver,  6  Cal.  548,  65 
ezallyy  Wate^.  Ana«  Dec  528. 

17.  Basey  v.  Gallagher,  20  WaU.  1.  Davis  v.  Gale,  32  Cal.  26,  91  Am. 
670,  22  U.  S.  (L.  ed.)  452;  Jepnison  Dec.  554.  As  to  pollution  of  waters 
V.  Kirk,  98  tJ.  S.  453,  25  U.  S.  {L.  and  remedies  of  those  injured  thereby, 
ed.)  240.  see  infra,  par.  140. 

18.  Kidd  V.  Laird,  15  Cal.  161,  76  2.  Crescent  Min.  Co.  v.  Silver  King 
Am.  Dec.  472.  Min.  Co.,  17  Utah  444,  54  Pac.  244, 

19.  As  to  the  manner  of  appropri-  70  A.  S.  R.  810. 
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but  while  a  vested  right  to  the  use  of  water  may  carry  with  it  as 
an  appurtenance  the  right  of  way  for  the  ditch  through  which  the 
water  is  diverted,  it  does  not  carry  a  right  to  the  land  itself.* 

57.  Appropriation  and  User  of  Water. — ^As  a  general  rule  the  right 
to  the  use  of  a  watercourse  in  the  public  mineral  lands,  and  the  right 
to  divert  and  use  the  water  taken  therefrom,  may  be  acquired  by 
appropriation  and  user,  and  held,  granted,  abandoned,  or  lost,  by 
the  same  means  as  a  right  of  the  same  character  issuing  out  of  lands 
to  which  a  private  title  exists.*  An  appropriator  acquires  the  right 
to  divert  water  of  streams  on  public  lands  by  ditches,  flumes,  etc., 
for  mining  purposes,  where  no  riparian  rights  have  intervened,  and 
no  prior  rights  are  invaded.*  A  person  entitled  to  divert  a  given 
quantity  of  water  of  a  stream  may  take  it  at  any  point  on  the  stream, 
and  may  change  the  point  of  diversion  at  pleasure,  if  the  rights  of 
others  are  not  injuriously  affected  by  the  change;  and  the  right  to 
change  the  point  of  diversion  does  not  depend  upon  how  the  right 
to  divert  the  water  was  acquired,  whether  by  express  grant  or  pre- 
scription, or  by  parol  license,  or  the  presumed  consent  of  the  propri- 
etor.* When  work  is  necessary  to  be  done  to  complete  the  appropria- 
tion of  running  water,  the  claimant  is  given  a  reasonable  time  within 
which  to  do  it,  and  though  the  appropriation  is  not  deemed  complete 
imtil  the  actual  diversion  or  use  of  the  water,  still  if  the  work  is 
prosecuted  with  reasonable  diligence,  the  right  of  appropriation  relates 
to  the  time  when  the  first  step  was  taken  to  secure  it.'  But  if  the  work 
is  not  prosecuted  with  diligence  the  right  does  not  so  relate,  dating, 
in  such  case,  only  from  the  time  when  the  work  was  completed  or 
the  appropriation  fully  perfected.  The  principle  that  possession  and 
acts  of  ownership  are  evidence  of  right  of  property  applies  to  appro- 
priators  of  water  from  streams  on  the  public  domain,  and  it  has  been 
held  that  possession  and  acts  of  ownership  by  such  appropriator  are 
shown  to  be  conclusive  evidence  of  his  right,  where  he  proves  a  survey 
of  the  ground,  planting  of  stakes  along  the  line,  and  the  actual  com- 
mencement and  diligent  prosecution  of  the  work.*  Under  the  gen- 
eral rule  stated  it  is  clear  that  a  water  right  on  public  mineral  lands 
may  be  acquired  or  lost  by  adverse  possession;  and  so,* when  a  person 
has  had  the  continued,  uninterrupted,  and  adverse  enjoyment  of  the 
water,  or  of  some  certain  portion  of  it,  during  the  period  limited  by 
the  statute  of  limitations  for  entry  upon  lands,  the  law  may,  under 

3.  Cleary  v.  Skiffich,  28  Colo.  362,  7.  Maeris  v.  Bicknell,  7  Cal.  261,  68 
65  Pac.  59,  69  A.  S.  R.  207.  Am.  Dec.  257;  Ophir  Silver  Min.  Co. 

4.  Yankee  Jim's  Union  Water  Co.  v.  Carpenter,  4  Nev.  534,  97  Am.  Dec. 
V.  Crary,  25  Cal.  504,  85  Am.  Dec.  145.  650. 

5.  Conger  v.  Weaver,  6  Cal.  548,  65  Note:  60  A.  S.  R.  802. 

Am.  Dec.  528.  8.  Conger  v.  Weaver,  6  Cal.  548,  65 

6.  Kidd  V.  Laird,  15  Cal.  161,  76  Am.  Dec.  528. 
Am.  Dec.  472. 
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the  circumstances,  presume  a  grant  of  the  right  so  held  and  enjoyed 
by  him.*  A  right  so  acquired  will  not  be  prejudiced  by  allowing 
a  portion  of  the  water  to  flow  down  to  accommodate  miners  working 
in  the  stream. *•  But  a  mere  change  in  use  of  water  from  one  min- 
ing  location  to  another  does  not  forfeit  the  appropriator's  prior  right.*^ 
58.  Priority  of  Water  Rights. — ^As  between  occupants  of  public 
lands  claiming  water  by  appropriation,  he  has  the  superior  right  who 
is  first  in  time;  in  other  words,  the  prior  appropriator  is  entitled  to 
it  to  the  extent  appropriated  to  the  ejcclusion  of  any  subsequent  appro- 
priator for  the  same  or  any  other  use.^*  But  where  both  rights  can 
be  enjoyed  without  interference  with  or  material  impairment  of  each 
other,  the  enjoyment  of  both  is  allowed.**  All  such  rights  as  fixed 
by  priority  are  to  be  regarded  as  perfect  and  absolute  as  if  they  had 
been  acquired  by  prescription  or  by  express  grant  from  a  riparian 
owner.**  However,  the  diverting  of  water  from  its  natural  channel 
for  the  purpose  of  drainage  simply  is  not  such  an  appropriation  of 
the  water  as  gives  to  the  person  so  diverting  it  a  prior  right  thereto^ 
as  against  others  who  wish  to  appropriate  it  for  useful  purposes.** 
Water  may  be  lawfully  diverted,  if  returned  to  its  original  channel 
without  material  diminution  in  quantity  or  quality,  and  at  a  point 
above  the  place  where  the  original  appropriator  has  use  for  it.  In 
such  a  case,  the  first  appropriator  has  no  cause  of  action  against  the 
diverter.**  The  prior  appropriator  of  water  for  mining  purposes  is 
entitled  to  have  the  water  flow  without  material  interruption  in  its 
natural  channel,  and  he  is  entitled  to  water  so  undiminished  in  quan- 
tity as  to  leave  him  the  same  amount  as  he  had  at  the  time  of  the 
subsequent  appropriation  of  the  stream  above  him.*'  He  is  not,  how- 
ever, entitled  to  any  greater  quantity  of  water  than  he  actually  appro- 
priated prior  to  a  subsequent  appropriation,*®  except,  of  course,  that 
he  is  entitled  to  the  use  of  water  turned  into  the  stream  by  another 

9.  Yankee  Jim's  Union  Water  Go.  v.  Carpenter,  4  Nev.  534,  97  Am.  Deq. 
V.  Crary,  25  Cal.  504,  85  Am.  Dec.   550. 

145.  13.  Jennison  v.  Kirk,  98  TJ.  S.  453, 

10.  Davis  V.  Gale,   32   Cal   26,  91  25  U.  S,  (L.  ed.)  240. 

Am.  Dec.  554.  14.  Kidd  v.  Laird,  15  Cal.  161,  76 

11.  Maeris  v.  Bicknell,  7  Cal.  261,  Am.  Dec.  472. 

68  Am.  Dec.  257;  Davis  v.  Gale,  32  15.  Maeris  v.  Bicknell,  7  Cal.  261, 

Cal.  26,  91  Am.  Dec.  554.  68  Am.  Dec.  257. 

12.  Atchison  v.  Peterson,  20  Wall.  16.  Yankee  Jim's  Union  Water  Co. 
507,  22  U.  S.  (L.  ed.)  414;  Jennison  v.  Crary,  25  Cal.  504,  85  Am.  Dec. 
▼.  Kirk,  98  U.  S.  453,  25  U.  S.  (L.  ed.)  145. 

240;  Irwin  v.  Phillips,  5  Cal.  140,  63       17.  Bear  River,  etc..  Water,  etc.,  Co, 

Am.  Dec.  113  and  note;  Kidd  v.  Laird,  v.  New  York  Min.  Co.,  8  Cal.  327,  68 

15  Cal.  161,  76  Am.  Dec.  472;  Davis  Am.  Dec.  325  and  note. 

V.  Gale,  32  Cal.  26,  91  Am.  Dec.  554;       18.  Lobdell  v.  Simpson,  2  Nev.  274, 

Lobdell  V.   Simpson,  2  Nev.  274,  90  90  Am.  Dec.  537. 

Am.  Dec.  537;  Ophir  Silver  Min.  Co. 
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person  when  no  attempt  is  made  to  recapture  it.**  A  prior  appro- 
priator  is  not  necessarily  limited  to  the  amount  of  water  he  may  have 
turned  into  his  ditch  in  the  first  instance  unless  by  the  general  plan, 
size,  and  grade  of  the  ditch  it  was  not  capable  of  carrying  more  water 
than  was  then  diverted.  If,  by  reason  of  temporary  obstructions  or 
because  of  irregularity  in  the  grade  at  that  time,  it  was  not  capable 
of  conveying  as  much  water  as  its  general  size  would  indicate,  the 
owner  will  have  a  reasonable  time  to  adjust  the  grade  and  remove 
such  obstructions,  and  then  fill  the  ditch  to  its  capacity;  but  if  he 
failed  for  an  unreasonable  time  to  do  this,  he  will  be  limited  to  the 
amount  originally  diverted,  and  subsequent  appropriators  will  be 
entitled  to  the  residue  of  the  water  in  the  stream.*^  A  subsequent 
locator  upon  a  stream,  and  appropriator  of  the  unappropriated  water 
thereof,  has  a  right  to  have  it  flow  precisely  as  it  did  when  he  located; 
and  this  right  cannot  be  interfered  with  or  destroyed  by  the  prior 
appropriator,  and  when  the  rights  of  the  subsequent  appropriator 
once  attach  the  prior  appropriator  cannot  encroach  upon  them  by 
extending  his  rights  beyond  the  first  appropriation.*  The  extent  of 
the  original  right  of  appropriation  of  the  waters  of  a  stream,  to  which 
all  subsequently  acquired  rights  must  be  subordinate,  is  a  question 
of  fact  far  the  jury.* 

VI.  Coix  Mines 

59.  Rights  in  Coal  Lands  Generally. — Coal  lands  ar^  classed  as 
mineral  lands  within  the  meaning  of  that  term  as  employed  m  tne 
public  land  laws,'  and  as  such  they  are  subject  to  entry  under  the 
mining  laws.*  Owing  to  the  nature  of  deposits  of  coal  an  actual 
discovery  of  coal  is  not  necessary  to  entitle  to  entry.  Public  lands 
are  to  be  deemed  coal  lands  if  the  adjacent  disclosures  and  other 
surrounding  or  external  conditions  are  such  as  to  induce  practical 
coal  men  to  invest  in  such  lands  as  valuable  for  coal  mining.*  Coal, 
in  common  with  other  minerals  beneath  the  surface,  is  land,  and  is 
attended  with  all  the  attributes  and  incidents  peculiar  to  the  owner- 
ship of  land.*  A  contract  permitting  one  to  take  coal  from  the  land 
of  another  is  a  right  of  profit  a  prendre,  and  is  incorporeal,  and 

19.  Davis  V.  Gale,  32  Cal.   26,  91  S.  271,  6  S.  Ct.  1041,  30  U.  8.  (L.  ed.) 

Am.  Dec.  554.  170. 

80.  White  v.  Todd's  Val.  Water  Co.,       Note :  Ann.  Cas,  1912A  1307. 
8  Cal.  443,  68  Am.  Dec.  338.  And  see  supra,  par.  4. 

1.  Nevada  Water  Co.  v.  Powell,  34       4.  Note:  7  L.R.A.(N.S.)  810. 

Cal.  109,  91  Am.  Dec.  685  and  note :  5.  Diamond  Coal,  etc.,  Co.  v.  United 

Lobdell  V.   Simpson,  2  Nev.  274,  90  States,  233  U.  8.  236,  34  8.  Ct,  607, 

Am.  Dec.  537.  58  U.  S.  (L.  ed.)  936. 

2.  Nevada  Water  Co.  v,  Powell,  34  6.  North  Pennsylvania  Coal  Co.  t. 
Cal.  109,  91  Am.  Dec.  685.  Snowden,  42  Pa.  St.  488,  82  Am.  Dee. 

3.  Mullen  v.  United  States,  118  U.  530;  Lillibridge  v.  Lackawanna  Coal 
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incapable  of  creation  otherwise  than  by  grant  or  prescription;  it  can- 
jiot  be  created  by  parol.'  A  grant  of  the  right  to  take  all  the  coaJ 
beneath  ihe  surface  is  an  actual  sale  of  the  coal,  and  it  is  none  the 
less  a  sale,  if  the  parties  called  the  deed  a  lease,  and  styled  themselves 
lessor  and  lessee,  and  contractecl  that  in  case  of  nonpayment  of  the 
"royalty"  the  grantor  should  have  the  right  of  distress,  or  at  his 
option  the  right  to  forfeit  the  grant.® 

60.  Right  to  Chambers  in  Coal;  Access  and  Rights  of  Way.^-As 
a  general  rule  the  possession  of  the  surface  land  does  not  carry  with 
it  possession  of  the  coal  ipder  that  surface,  w^here  the  estate  in  the 
coal  has  been  severed  as  to  title.^  And  wlaen  a  surface  owner  has 
conveyed  the  coal  under  his  land  by  grant,  the  grantee  owns  the  coal, 
but  nothing  else  except  the  right  of  access  to  it  and  the  right  to 
remove  it..  When  it  is  all  removed,  the  estate  therein  ends,  aud  the 
space  it  occupied  reverts  to  the  grantor  by  operation  of  law.  A  j^ant 
of  the  coal  alone  does  not,  it  has  been  held,  convey  any  interest  in 
the  strata  underlying  it,^*  except,  of  course,  the  right  to  the  natural 
suppoit  furnished  by  such  underlying  strata. ^^  So  where  a  deed  is 
made  reser\'ing  the  coal,  this  separates  the  title  to  the  surface  from 
the  title  to  the  coal  with  the  mining  rights  connected  therewith,  and 
the  grantor  may  not  only  mine  the  coal,  but  may  use  the  space  from 
which  he  takes  it  as  a  means  of  access  to  the  beds  of  coal  in  other 
laaids,  and  this  right  he  may  transfer  to  another.**  The  chamber 
or  passage  formed  by  mining  coal  is  the  exclusive  property  of  the 
owner  of  the  coal;  and  where  the  ownership  of  the  surface  of  the 
land  has  been  severed  from  the  ownership  of  the  coal,  the  owner  of 
the  sarface  cannot  i^estrain  the  owlier  of  the  coal  from  making  such 
use  of  such  chamber  as  he  may  see  fit,  so  long  as  such  use  does  not 
injure  the  -surface  owner.*^  In  a  partition  of  coal  between  owners 
who  do  not  own  the  surface,  mining  privileges  pass  as  appurtenant 
or  incident  to  the  coal  without  express  words,  and  include  the  use 
of  a  pit  mouth  which  is  not  within  the  lines  of  either  part.**  It  is 
clear  thsJt,  6n6  who  has  u'hldwftllly  takeii  ^oal  from  beneath  Tahd 
by  permission  of  a  tenant  in  possession  who  had  no  authority  to 
grant  it  will  not  be  permitted,  against  the  objection  of  the  property 

Co.,  143  Pa.  St  293,  22  Atl.  1035,  24  10.  Chartiers  Block  Coal  Co.  v.  Mel* 

A.  S.  R.  644,  13  L.EA.  627.  Ito,  152  Pa.  Bt  286,  26  Atl.  597,  34 

Note:  15  L,R.A.  297.                      .  A.  S.  B.  645,  18  LJl.A.  702. 

And  see  generally,  infra,  pa^.  83.  11.  See  infra,  par.  141. 

7.  Huff   V.   McCaul^y,   63   Pa,    St.  12.  Attebety  v.  Blair,  244  HI.  363, 
206,  Ol'Ain.  DM.  203.    Aifid  &ee  Eabb-  91 -N.  £.  476, 136  A.  6.  R.  342. 
VSNTS,  vol.  9,  p.  744  et  ^:  13.  LaUibridg^  v»  Lackttwahna  Coal 

8.  Dcflawarfe,  etc,  R.  Co.  v.  Sandtt^  Co.,  143  Pa.  St.  293,  22  Atl.  1035,  24 
son,  100  Pa.  St.  583,  1  Ad.  394,  58  A.  S.  R.  544,  13  Lit. A.  ^7  and  note. 
Am.  Rep.  743.    ...  14.  Rankin's  Appeal,  1  Mona  (Pa.) 

9.  Plant  V.  Humphries,  66  W.  Va.  308, 16  Atl.  82,  2  L JR. A.  429. 
88,  66  S.  E.  94,  26  L.R.A.(N.S.)  558. 
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Vn.  Right  and  Estate  xjnder  Valid  Location 

In  Oeneral 

62.  Valid  Lddatioa  as  Pro|ierty. — A  perfected  miiimg  location  is 
property  in  the  full  sense  of  that  term  and  as  such  may  be  transferred 
inter  vivos  by  deed  or  mortgage,  is  transmissible  by  will  or  descent  on 
the  death  of  the  locator,'  and  is  subject  to  taxation^  and  liens.' 
When  a  location  of  a  mining  claim  is  perfected  it  has  the  effect  of 
a  grant  by  the  United  States  of  the  right  of  present  and  exclusive 
possession,*^  with  the  right  to  the  exclusive  enjoyment  of  all  the 
surface  ground  as  well  as  of  all  the  minerals  within  the  lines  of 
the  claim,  except  as  limited  by  the  extralateral  rights  of  adjoining 
locators;  *^  and  this  is  the  locator's  right  before  as  well  as  after  the 
issuance  of  the  patent.**  While  a  lode  locator  acquires  a  vested 
property  right  by  virtue  of  his  location  made  in  compliance  witli 
the  mining  laws,  the  fee  remains  in  the  government  until  patent 
issues.** 

63.  Locator's  Right  of  Possession. — ^When  a  locator  perfects  a 
valid  location  to  either  a  lode  or  placer  mining  claim,  he  is  entitled 
to  the  exclusive  possession  and  enjoyment  of  the  lands  located,  for 
all  purposes  granted  by  the  act  of  Congress ;  **  and  this  right  con- 

7.  Forbes  v.  Gracev,  94  TJ.  S.  762,  Bro"wn  v.  M9,  etc.,  Quart?  Min.  Co., 
24  U.  S.  (L.  ed.)  313;*Belk  v.  Meagher,  15  Cal.  152,  76  Am.  Dec.  468;  MuMins 
104  U.  S.  279,  26  U.  S.  (L.  ed.)  735;  v.  Butte  Hardware  Co.,  26  Mont.  525, 
Gwillim  V.  Donnellan,  115  U.  S.  45,  65  Pac.  1004,  87  A,  S.  R.  430.  As  to 
5  S.  Ct.  1110,  29  U.  S.  (L.  ed.)  348;  extralateral  rights,  see  infra,  par.  69 
Manuel  v.  Wulff,  152  U.  S.  505,  14  S.  et  seq. 

Ct.  651,  88  U.  S.   (L.  ed.)   532;  St.  11  McPetert  ▼.  PiBwan,   16   Colo. 

Louis  Min.,  etc.,  Co.  y«  Montana  Min.  201,  24  Pac.  1076,  22  A,  S.  R.  388. 

Co.,  171  U.  S.  650,  19  S.  Ct.  61,  43  13.  Creede,  etc.,  Min.  Co.  v.  Uinta 

U.  S.  (L.  ed.)  320;  Elder  v.  Wood,  208  Tunnel  Min.,  etc.,  Co.,  196  U.  S.  337, 

U.  S.  226,  28  S.  Ct.  263,  52  TJ.  S.  (L.  25  S.  Ct.  266,  49  U.  S.  (L.  ed.)  501. 

ed.)  464;  Bradford  v.  Morrison,  212  Note:  13^  A.  S.  R.  157. 

U.  S.  389,  29  S.  Ct.  349,  53  U.  S.  (L.  14.  Manuel  y.  Wulff,  152  U.  S.  505, 

ed.)  564;  Merced  Min.  Co.  v.  Fremont,  14  S.  Ct.  651,  38  U.  S.  (L.  ed.)  532; 

7  Cal.  317,  68  Am.  Dec.  262;  McKeon  McKinley  Creek  Mih.  Co.  v.  Alaska 

V.  Bisbee,  9  Cal.  137,  70  Am.  Dec.  642;  United  Min.  Co.,  183  U.  S.  563,  22 

McFeters  v.  Pierson,  15  Colo.  201,  24  S.   Ct.   84,   46   U.    S.    (L.   ed.)    331; 

Pac.  1076,  22  A.  S.  R.  988;  Mt.  Rosa  El  Paso  Brick  Co.  v.  MeKnight,  233 

Mill.,  «tc.,  Co.  V.  Palmer,  26  Colo.  66,  U.  S.  250,  34  S.  Ct.  498,  58  U.  S.  (L, 

56  Pac.  176,  77  A.  S.  R.  246,  50  L.R.A.  ed.)  943,  L.R.A.1915A  1113;  DwinneU 

289.  V.  Dyer,  146  Cal.  12,  76  Pac  247,  7 

Note:  139  A.  S.  R.  158.  j:iJEl.A.(N.S.>  763;  Mt.  9oea  Min.,  etc., 

8.  See  infra,  par.  159.  Co.  v.  Pahner,  26  Cob.  56,  66  Pac. 

9.  See  infra,  par,  158.  176,  77  A.  S.  B.  246,  50  LJLA.  289; 

10.  See  infra,  par.  63.  Nash  v.  McNamara,  30  Nev.  114,  93 

11.  Calhoun  Gold  Min.  Co.  v.  Ajax  Pac.  405,  133  A.  S.  R.  694,  16  L.R Ji. 
Gold  Min.  Co.,  27  Colo.  1,  59  Pac.    (N.S.)  168. 

607,  83  A.  S.  R.  17,  50  L.R.A.  209;       Note:  139  A.  S.  R.  157. 
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tinues  so  long  as  he  has  not  forfeited  or  abandoned  it^^  But  while 
he  is  entitled  to  such  possession,  there  is  nothing  in  the  acts  of  Con- 
gress which  makes  actual  possession  any  more  necessary  for  the  pro- 
tection of  the  title  acquired  to  a  claim  by  a  valid  location  than  it 
is  for  any  other  grant  from  the  United  States.**  The  possession  by 
which  mining  claims  are  held  is  regulated  and  defined  by  usage  and 
local  and  conventional  rules;  and  the  "a<?tual  possession"  which  is 
applied  to  agricultural  lands^  and  which  is  understood  to  be  a  posseasio 
pedis,  is  not  required  in  case  of  a  mining  claim,  in  order  to  give  a 
right  of  action  for  the  invasion  of  it.*'  In  order  to  preserve  his  right 
to  possession  the  locator  must  of  course  comply  with  the  federal  and 
state  or  territorial  statutes  which  constitute  the  source  and  condition 
of  his  title.*^  Though  the  possessor  of  a  mining  claim  in  a  mining 
district  is  presumed  to  be  the  owner  thereof,**  and  his  possession  is 
good  as  against  mere  intruders,  the  mere  naked  possession  of  a  min- 
ing claim  is  not  sufficient  to  hold  it  as  against  a  subsequent  location 
made  in  pursuance  of  the  law,  and  kept  alive  in  compliance  there- 
with.*® Under  these  principles  it  is  clear  that  one  who  has  posted 
notices  of  the  discovery  of  a  mining  claim  and  marked  its  bounda- 
ries according  to  law  may  recover  its  possession  from  a  trespasser 
prior  to  the  expiration  of  the  time  required  by  law  for  doing  assess- 
ment work,  although  no  assessment  work  has  been  done.*  While 
the  local  record  of  a  mining  community  is  the  best  evidence  of  the 
rules  and  customs  governing  their  mining  interests,  it  is  not  the  best 
or  only  evidence  of  priority  or  extent  of  actual  possession.  The  act 
of  Congress  of  May  10,  1872,  gives  no  greater  effect  to  the  record 
of  such  mining  claims  than  is  given  to  flie  registration  laws  of  the 
states,  and  this  has  never  been  held  to  exclude  proof  of  actual  pos- 
session, and  of  its  extent  as  prima  facie  evidence  of  title.* 

64.  Veins  Included  in  Location;  Changes  in  Law, — By  the  terms  of 
section  2322  of  the  United  States  Revised  Statutes  the  locator  of  a 
mining  claim  is  granted  not  only  the  exclusive  right  of  possession 
and  enjoyment  of  the  surface  included  within  the  lines  of  his  loca- 
tion, but  of  all  veins  throughout  their  entire  depth,  the  top  or  apex 
of  which  lies  inside  of  such  surfaoe  lines,  extended  downward  verti- 
cally, although  such  veins  so  far  depart  from  a  perpendicular  in 

15.  See  infra,  par.  77  et  seq.  18.  Note:  7  L.R.A.(N.S.)  884. 

16.  Belk  V.  Jtfeagher,  104  U.  S.  279,  19.  Rigch  v.  Wiseman,  36  Ore.  484> 
26  U.  S.  (L.  ed.)   736;  McLemore  v.  56  Pac.  1111,  78  A.  S.  R.  783. 
Express  Oil  Co.,  158  Cal.  559, 112  Pac.  20.  Note:  7  L.R.A.(N.S.)  785. 

59,  139  A.  S.  R.  147.  J.  Nash  v.  McNamara,  30  Nev.  114, 

Note:  50  L.R.A.  189.  93   Pac.   405,   133  A.  S.   B.  694,  16 

17.  Attwood  V.  Fricot,  17  Cal.  37,  L.R.A.(N.S.)  168. 

76  Am.  Dec.  567 ;  McFeters  v.  Pier-       2.  Campbell  v,  RanMn,  99  U.  S.  261, 
son,  15  Colo.  201,  24  Pac.  1076,  22  A.   25  U.  S.  (L.  ed.)  435. 
S.  R.  388. 
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their  course  downward  as  to  eoctend  outside  the  vertical  side  lines  of 
such  surface  locations.  Tliis  section  clearly  gives  to  a  locator  all 
veins  apexing  within  the  boundaries  of  his  claim.  He  is  not  limited 
to  only  those  which  extend  from  one  end  line  to  another,  or  from 
one  side  line  to  another,  or  from  one  line  of  any  kind  to  another; 
but  he  is  entitled  to  every  vein  whose  top  or  apex  lies  within  his 
surface  lines  *  It  is  only  required  that  the  top  or  apex  of  a  vein 
of  ore  be  within  the  boundaries  of  the  claim  in  order  to  entitle  the 
locator  to  such  vein.*  Previous  to  the  act  of  Congress  of  1872  relat- 
ing to  mining  claims,  the  rights  of  a  locator  were  limited  to  the  vein 
upon  which  his  location  was  made.  The  rights  to  surface  ground 
attached  only  for  the  purpose  of  the  convenient  working  of  the  vein 
so  located,  and  no  rights  to  any  other  vein,  except  the  one  upon  which 
the  location  was  made,  were  given.  But  the  locator  of  a  lode  claim 
under  the  United  States  mining  law  of  1866,  who  had  the  land  sur- 
veyed, and  who  paid  therefor  and  applied  for  a  patent  prior  to  the 
mining  act  of  1872,  is  entitled  to  all  the  rights  which  attached  to  his 
location  under  the  act  of  1866,  though  tlie  land  was  not  patented 
until  after  the  passage  of  the  act  of  1872.  In  such  case,  he  is  also 
entitled  to  all  additional  rights  inuring  to  such  a  location  conferred 
by  the  later  act.  The  rights  of  locators  of  lode  claims,  under  former 
laws,  were  expressly  confirmed  to  them  by  the  United  States  mining 
act  of  1872,  and,  as  the  presumption  against  forfeiture  is  very  strong, 
that  act  will  not  be  construed  to  work  a  forfeiture  of  rights  secured 
to  the  owners  of  lode  claims  located  under  the  United  States  mining 
law  of  1866.» 

65.  Cross  and  Intersecting  Veins  or  Lodes. — Section  2336  of  the 
United  States  Revised  Statutes  reads  as  follows:  "Where  two  or 
more  veins  intersect  or  cross  each  other,  priority  of  title  shall  govern, 
and  such  prior  location  shall  be  entitled  to  all  ore  or  mineral  con- 
tained within  the  space  of  intersection;  but  the  subsequent  location 
shall  have  the  right  of  way  through  the  space  of  intersection  for  the 
purposes  of  the  convenient  working  of  the  mine.  And  where  two 
or  more  veins  unite,  the  oldest  or  prior  location  shall  take  the  vein 
below  the  point  of  union,  including  all  the  space  of  intersection."  • 
There  is  conflict  among  the  authorities  as  to  what  is  meant  by  the 
phrase  "space  of  intersection."    According  to  some  decisions  it  refers 

8.  Del  Monte  Min.,  etc.,  Co.  v.  Last  12  S.  Ct.  614,  36  U.  S.  (L.  ed.)  330. 
Chance  Min.,  etc.,  Co.,  171  U.  S.  65,       5.  Argfonant  Min.   Co.  v.  Kennedy 

18  S.  Ct.  895,  43  U.  S.  (L.  ed.)  72.  Min.,  etc.,  Co.,  131  Cal.  15,  63  Pac. 

Notes:  58  A.  S.  R.  274,  278;  83  A.  148,  82  A.  S.  R.  317.     As  to  rights 

S.   R.  41;   63  L.R.A.  604;  7  L.R.A.  generally   vesting   from    the   time   of 

(N.S.)  765.  making  location,  see  supra,  par.  62. 

As  to  extralateral  rights,  see  infra,       6.  Notes :  83  A.  S.  R.  44 ;  50  L.R.A. 

par.  69  et  seq.  209. 

4.  Larkin  v.  Upton,  144  U.  S.  19, 
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to  the  intersection  of  the  veins  or  lodes,  and  not  of  the  locations,  and 
that  the  provision  refers  to  veins  or  lodes  which  intersect  or  cross  on 
their  strike  within  the  conflicting  limits  of  two  locations.'  Other 
authorities  hold  that  the  phrase  refers  to  the  intersection  of  the  veins 
OP  lodes,  but  that  the  provision  does  not  apply  to  veins  which  vvo<' 
or  intersect  on  their  strike  within  the  conflicting  limits  of  locations 
made  since  the  mining  law  of  1872,  but  only  applies  when  one  or 
both  of  the  locations  were  made  prior  to  that  act,  or  where,  if  made 
subf^eqiient  to  that  act,  the  veins  cross  or  intersect  on  their  dip.®  Ac- 
cording to  still  another  construction  the  "space  of  intersection"  is 
not  limited  to  the  space  in  which  the  veins  themselves  intersect,  but 
includes  the  entire  space  within  which  there  is  an  intersection  of  the 
claims,  and  the  cross  veins  within  that  space,  but  apexing  within  the 
limits  of  the  prior  location ;  and  the  provision,  "where  two  or  more 
veins  intersect  or  cross  each  other,  priority  of  title  shall  govern,'^ 
refers  to  the  intersection  or  crossing  of  veins  either  upon  their  strike 
or  dip.*  This  last  mentioned  construction  reserves  to  a  prior  locator 
all  rights  in  the  veins  and  lodes  which  apex  within  the  boundaries  of 
his  claim,  whether  they  are  cross  or  intersecting  veins,  or  otherwise, 
and  denies  to  a  junior  locator  on  a  cross  vein  any  right  to  the  mineral 
therein,  within  the  boundaries  of  the  prior  location.*^  According  to 
some  authorities  the  word  "below"  as  used  in  the  last  sentence  of  the 
federal  statute  above  quoted  does  not  mean  "beyond ;"  and  hence  the 
statute  is  deemed  to  apply  to  veins  which  unite  on  their  dip,  but  not  to 
veins  which  unite  on  their  strike.**  It  has  been  held  that  where  a  lode 
consists  of  a  single  vein,  the  portion  thereof  appropriated  by  the  flrst 
discovers  is  wholly  withdrawn  from  interference  or  claim  by  another 
until  some  default  is  made,  and  the  law  relating  to  cross  lodes  ap- 
proaching from  different  directions  and  uniting  at  some  pointy  and 
authorizing  the  subsequent  locator  to  cross  or  enter  the  territory  of  the 
claimant  of  the  other  lode,  has  no  relation  to  single  veins.**  Of 
course,  rights  to  cross  veins  may  be  changed  by  contract,  and  the  settle- 
ment of  a  dispute  between  the  owners  of  such  veins,  though  ignorant 
of  their  legal  rights,  if  entered  into  in  good  faith,  is  a  sufficient  con- 
sideration to  support  a  voluntary  agreement  for  the  amicable  adjust- 

7.  Notes:  58  A.  S.  R.  276;  83  A.  S.  ing  27  Colo.  1,  59  Pae.  607,  83  A.  S. 
R.  43  et  seq.;  50  L.R.A.  200.  R.  17  and  note,  50  L.R.A.  209.    And 

8.  Notes:  83  A.  S.  R.  43  et  seq.;  see  supra,  par.  54,  for  discussion  of 
60  L.R.A.  209.  the  right  of  the  prior  locator  where 

9   Calhoun  Gold  Min.  Co.  v.  Ajaz  blind  veins  to  which  he  is  entitled  as 

Gold  Min.  Co.,  27  Colo.  1,  59  Pac.  607,  surface   locator   are   discovered   in   a 

83  A.  S.  R.  17  and  note,  60  L.R.A.  tunnel  location. 

209  and  note.  11.  Note :  83  A.  S.  R.  44. 

10.  Calhoun  Gold  Min.  Co.  v.  Ajax  12.  Omar  v.  Soper,  11  Colo.  380, 18 

Gold  Min.  Co.,  182  U.  S.  499,  21  S.  Pac.  443,  7  A.  S.  R.  246. 
Ct.  885,  45  U.  S.  (L.  ed.)  1200,  afflrm- 
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ment  of  the  controversy.     The  latv  upholds  and  favors  such  con- 
sideration.^* 

66.  Incidental  Rights  under  Grant  or  Lease. — The  express  grant  of 
all  the  minerals  or  mineral  rights  in  a  tract  of  land  is,  by  necessary 
implication,  the  grant  also  of  the  right  to  work  them,  to  sink  shafts, 
erect  machinery,  necessary  buildings,  etc.,  unless  the  language  of  the 
grant  itself  repels  this  construction.  This  is  the  result  of  the  familiar 
maxim  that  when  anything  is  granted,  all  the  means  of  obtaining  it, 
and  all  the  fruits  and  effects  of  it,  are  also  granted,^*  An  express 
grant  of  all  minerals  or  mineral  rights  in  a  tract  of  land  is,  by  neces- 
sary implication,  the  grant  also  to  open  and  work  the  mines,  and 
occupy  so  much  of  the  surface  as  may  be  reasonably  necessary  for 
such  purpose ;  and  this  implied  right  to  occupy  so  much  of  the  surface 
as  may  be  needed  to  open  and  work  the  mines  is  not  limited,  but 
rather  strengthened,  by  the  special  grant  of  certain  timber  and  water 
privileges,  and  of  the  right  of  way  to  and  from  the  mines.^'  Gener- 
ally, when  the  grant  or  lease  of  minerals  in  place  makes  no  provision 
for  the  use  of  the  surface  for  the  handling  or  teansportation  of  minerals 
from  adjoining  tracts,  such  use  will  not  be  permitted,  inasmuch  as 
it  is  not  ordinarily  deemed  to  be  incidental  to  the  rights  granted,  nor 
reasonably  necessary  to  their  exercise.^*  By  some  authorities,  how- 
ever, it  has  been  held  that  a  grantee  of  coal  in  place,  with  license 
irrevocable  to  mine  and  remove  it,  has,  until  the  coal  is  all  removed 
from  the  land  granted,  the  right  to  use  the  space  created  by  the 
removal  of  coal  to  move  other  coal  mined  by  him  on  his  adjoining 
land.^'  As  will  be  shown  subsequently  in  this  article,  very  frequently 
a  severance  is  made  as  between  the  surface  right  and  the  right  to 
mine,  and  very  interesting  questions  have  arisen  as  to  the  rights  of 
various  substratum  ownei-s  to  a  right  of  way  through  overlying 
strata  belonging  to  other  owners.  In  this  connection  it  has  been  held 
that  such  a  severance  involves  the  incidental  right  to  penetrate  the 
surface  of  the  soil  for  the  minerals,  and  to  use  such  means  and  processes 
for  the  purpose  of  mining  and  removing  them  as  may  be  reasonably 
necessary,  in  the  light  of  modern  inventions,  and  of  the  improvements 
in  the  aits  and  sciences,  but  without  injury  to  the  right  of  support 

13.  Coffev  V.  Einijrh,  15  Colo.  184,   Colliery  Co.  v.  KeUy,  115  Va.  390,  79 
25  Pac.  83,*10  L.R.A.  125.  S.  E.  341,  48  L.R.A.(N.S.)   883  and 

14.  Williams  v.  Gibson,  84  Ala.  228,  note. 

4  So.  350,  5  A.  S.  R.  368;  Schobert       Note:  24  A.  S.  R.  555. 
V.   Pittsburg  Coal,  etc.,  Co.,  254  lU.       16.  Williams  v.  Gibson,  84  Ala.  228, 
474,  98  N.  E.  945,  40  L.R.A. (N.S.)    4  So.  350,  5  A.  S.  R.  368. 
826,  Ann.  Cas.  1913B  1104  and  note;       16.  Note:  48  L.R.A.(N.S.)   890. 
Zelleken  v.  Lynch,  80  Kan.  746,  104       17.  Schobert  v.  Pittsburg  Coal,  etc., 
Pao.  563,  46  L.R.A. (N.S.)   659;  Mar-  Co.,  254  111.  474,  98  N.  E.  945,  Ann. 
vin  V.  Brewster  Iron  Min.  Co.,  55  N.    Cas.    1913B    1104,    40    L.R.A.(N.S.) 
Y.  538,  14  Am.  R^p.  322;  Stonegap   82L 
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for  the  surface,  or  superincumbent  soil,  in  its  natural  state.**  And  a 
surface  owner  who  has  conveyed  the  coal  under  his  land  to  a  grantee 
has  a  right  of  access  through  the  coal  to  the  underlying  strata  to  reach 
other  minerals,  although  he  has  not  reserved  such  right  in  the  deed 
of  the  coal.**  Leases,  like  grants,  carry  incidental  rights  measurable 
by  the  terms  of  the  particular  instrument  and  the  circumstances  sur- 
rounding its  making.**  But  where  the  language  of  a  lease  defines  the 
extent  and  character  of  incidental  rights  thereunder,  greater  or  more 
extensive  rights  cannot  be  claimed  even  though  they  are  necessary 
to  carry  out  the  object  of  the  lease.*  According  to  the  custom  in 
some  mining  regions,  a  miner  may  appropriate  ground  necessary  for 
the  deposit  of  his  tailings;  *  and,  as  an  incident  of  his  mining  right, 
where  his  claim  is  located  on  the  bank  of  a  stream,  he  is  entitled  to 
the  use  of  the  bed  of  the  stream  for  the  purpose  of  fluming  or  working 
his  claim.*  The  right  to  cut  timber  from  the  public  domain  for  use 
in  mining  purpcses  is  a  circumscribed  one  under  the  federal  statutes; 
and  while  the  right  extends  to  certain  lands  subject  to  mineral  entry 
and  known  to  be  valuable  for  minerals,  it  does  not  extend  to  other 
lands  adjacent  thereto.*  The  party  claiming  this  right  must  prove  it.* 
67.  Improvements. — ^Whenever  Congress  has  relieved  parties  from 
the  consequences  of  defects  in  their  title,  its  aim  has  been  to  protect 
those  who,  in  good  faith,  settled  upon  public  land  and  made  improve- 
ments thereon ;  and  not  those  who,  by  violence  or  fraud  or  breaches 
of  contract,  intruded  upon  the  possessions  of  original  settlers  and 
endeavored  to  appropriate  the  benefit  of  their  labors.*  In  accordance 
with  this  general  principle,  a  person  who  makes  improvements  upon 
public  land,  knowing  that  he  has  no  title,  and  that  the  land  is  open 
to  exploration  and  sale  for  its  minerals,  and  makes  no  effort  to  secure 
the  title  to  it  as  such,  under  the  laws  of  Congress,  or  a  right  of  posses- 
sion under  the  local  customs  and  rules  of  miners,  has  no  claim  to 
compensation  for  his  improvements  as  an  adverse  holder  in  good 
faith,  when  such  sale  is  made  to  another  and  the  title  is  passed  to 
him  by  a  patent  of  the  United  States.^     As  a  corollary'  of  the  rule 

18.  Williams  v.  Gibson,  84  Ala.  228,       2.  Note :  63  Am.  Dee.  106. 

4  So.  350,  5  A.  S.  R.  368.     And  see       3.  Sims  v.  Smith,  7  Cal.  148,  68  Am. 
infra,  par.  83  et  seq.  Dec.  233. 

19.  Chartier's  Block  Coal  Co.  v.  Mel-  4.  United  States  v.  United  Verde 
Ion,  152  Pa.  St.  286,  26  Atl.  697,  34  Copper  Co.,  196  U.  S.  207,  25  S.  Ct. 
A.  S.  B.  645,  18  L.R.A.  702.  See  222,  40  U.  S.  (L.  ed.)  449;  United 
supra,  par.  60,  as  to  the  right  to  use  States  v.  Plowman,  216  U.  S.  372,  30 
open  chambers  cut  through  underly-   S.  Ct.  299,  54  U.  S.  (L.  ed.)  523. 

ing  coal.  6.  United   States   v.   Plowman,  216 

20.  Watterson  v.  Reynolds,  96  Pa.  U.  S.  372,  30  S.  Ct.  299,  54  U.  S.  (L. 
St.  474,  40  Am.  Rep.  672.  ed.)   523. 

1.  Lewis  V.  Virginia-Carolina  Chem-       8.  Rector  v.  Gibson,  111  U.  S.  276, 
ical  Co.,  69  S.  C.  364,  48  S.  E.  280, 104  4  S.  Ct.  605,  28  U.  S.  (L.  ed.)  427. 
A.  S.  R.  806.  7.  Sparks  v.  Pierce,  115  U.  S.  408, 
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that  a  cluimant  ousted  by  the  owner  of  a  paramount  title  can  recover 
for  only  such  improvements  as  are  made  under  a  bona  fide  belief  in 
his  own  title,  some  of  the  authorities  lay  down  the  broad  principle 
that  no  recovery  can  be  had  for  improvements  made  with  actual 
notice  of  the  existence  of  an  adverse  claim  which  subsequently  proves 
to  be  superior  to  that  of  the  occupant.^  Under  the  statutes  of  some 
states,  a  counterclaim  for  permanent  improvements  is.  authorized 
where  such  improvements  were  made  by  a  defendant,  or  those  under 
whom  he  claims,  holding  imder  color  of  title,  adversely  to  the  claim 
of  the  plaintiflF,  in  good  faith.  But  one  is  not  entitled  to  recover 
under  such  a  statute  where  he  had  not  taken  any  proceedings  to 
acquire  the  title  under  the  laws  of  Congress  authorizing  the  sale  of 
such  lands,  or  to  acquire  the  right  of  possession  under  the  local 
customs  or  rules  of  miners  of  the  district.* 

68.  Fixtures. — ^Under  the  general  principles  relating  to  fixtures,*^ 
it  has  been  held  that  improvements  annexed  to  the  land,  not  for  the 
better  enjoyment  of  the  land  itself,  but  for  the  exclusive  purpose  of 
carrying  on  mining  operations,  are  trade  fixtures;  and,  as  such, 
removable  by  the  one  who  placed  them  on  the  land.**  This  principle 
applies  to  machinery  and  other  appliances  placed  on  the  land  leased 
by  the  lessee  under  a  mining  lease,  and  the  lessee  may  remove  them, 
provided  there  is  nothing  in  the  lease  to  indicate  a  contrary  intention 
of  the  parties ;  *'  and,  as  a  general  rule,  he  may  remove  them  during 
bis  term  as  well  as  at  the  time  of  the  termination  thereof.*'  The 
intention  of  the  owner  in  attaching  machinery  to  land  must  be  con- 
sidered in  deciding  whether  or  not  it  becomes  a  fixture;  and  if  it 
appears  that  he  attached  the  machinery  with  a  view  to  its  remaining 
permanently,  it  must  be  treated  as  real  estate.  His  intention  is  to  be 
inferred  from  the  nature  of  the  article  affixed,  the  relation  and  situa- 
tion of  the  party  making  the  annexation,  the  structure  and  mode  of 
annexing,  and  the  purpose  for  which  the  annexation  has  been  made.** 

6  S.  Ct.  102,  29  U.  S.  (L.  ed.)  428.  Hall,  8  App.  Cas.  195,  52  L.  J.  Q.  B. 

And  see  Public  Lands.  404,  48  L.  T.  N.  S.  834,  31  W.  R.  585, 

8.  Loeb  V.  Conley,  160  Ky.  91,  169  17  Engr.  Rul.  Cas.  797  and  note;  Lis- 
S.  W.  575,  Ann.  Caa.  1916B  49  and  combe  Falls  Gold  Mining  Co.  v.  Bish- 
note.  And  see  generally,  Ibipbovb-  op,  35  Can.  Sup.  Ct.  539,  2  Ann, 
MENTS,  vol.  14,  p.  23.  Cas.  735  and  note. 

9.  Deffeback  v.  Hawke,  115  U.  S-  Note:  2  Ann.  Cas.  738. 
392,  29  U.  S.  (L.  ed.)  423.  12.  Note:  2  Ann.  Caa.  738. 

10.  See  Fixtures,  vol.  11,  pp.  1058,  13.  Conrad  v.  Saginaw  Min.  Co.,  64 
1069.  Mich.  249,  20  N.  W.  39,  52  Am.  Rep. 

11.  Conrad  v.  Saginaw  Min.  Co.,  54  817;  Seeger  v.  Pettit,  77  Pa.  St.  437, 
Mich.  249,  20  N.  W.  39,  52  Am.  Rep.  18  Am.  Rep.  452. 

817 ;  Thomas  v.  Wavie,  76  Mo.  72,  43      14.  Roseville  Alta  Min.  Co.  v.  Iowa 
Am.  Rep.  756 ;  Seeger  v.  Pettit,  77  Pa.  Gulch  Min.  Co.,  15  Colo.  29,  24  Pac. 
St.  437,  18  Am.  Rep.  452;  Clements  v.  920,  22  A.  S.  R.  373. 
Philadelphia  Co.,  184  Pa.  St.  28,  38       Note:  Ann.  Caa;  1913B  20L 
Atl.   1090,  39  L.R.A.  532;   Wake  v. 
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Accordingly,  an  engine,  with  its  boiler  and  attachments,  placed  upon 
and  securely  attached  to  the  public  lands  of  the  United  States  by  the 
locator  and  occupier  of  a  mining  claim  thereon,  for  the  purpose  of 
operating  such  claim,  has  been  held  to  constitute  a  part  of  the  realty, 
and  therefore  not  liable  to  seizure  and  sale  under  execution  as  per- 
sonalty.** If  a  lease  of  a  mine  provides  that  the  machinery  placed 
thereon  may  be  removed  after  the  royalty  reserved  is  paid,  such 
machinery  becomes  a  removable  fixture,  and  remains  the  property 
of  the  lessee.  The  only  interest  which  the  lessor  has  therein  is  a 
lien  for  unpaid  royalty.** 

Exfralateral  Rights 

69.  General  Rule. — The  cardinal  principle  as  to  extraJateral  rights 
is  that  a  locator  or  a  patentee  of  a  mining  location  has  the  right, 
respecting  any  lode  or  lodes,  the  apex  of  which  is  within  the  lines  of 
his  location,  to  follow  such  lode  or  lodes  in  their  dip  beyond  the  side 
lines  of  his  location,  though  in  so  doing  he  goes  beyond  the  vertical 
extension  downward  of  such  lines.*'  Otherwise  stated,  a  miner  who 
has  the  apex  in  his  location  is  entitled  to  .the  ore  vein,  and  he  has 
as  much  length  thereof  on  the  strike,  no  matter  how  deep  he  may 
go  in  the  dip,  ajs  he  has  length  of  apex  within  his  surface  lines,  whether 
such  apex  reaches  the  surface  or  is  found  beneath,  within  the  planes 
of  his  exterior  boundary  lines  extending  downward  perpendicularly ; 
but  he  has  no  right  to  follow  the  vein  laterally  or  along  its  strike.** 
The  doctrine  of  extralateral  rights  refers  to  that  part  of  a  vein  which, 
on  the  dip,  lies  outside  of  the  side  lines  of  the  location  within  whose 
surface  lines  the  apex  of  the  vein  appears,  and  not  to  any  part  of 
such  vein,  either  the  outcrop  or  segments  on  the  dip  thereof,  which 
lie  wholly  within  planes  drawn  downwards  coincident  with  its  surface 
boundaries,**  and  bounded  by  the  end  lines,  since  beyond  these  lines, 

15.  Roseville  Alta  Min.  Co.  v.  Iowa  Min.  Co.,  2  Nev.  168,  90  Am.  De<!. 
Gulch  Min.  Co.,  15  Colo.  29,  24  Pac.  526;  Southern  Nevada  Gold,  etc.,  Min. 
920,  22  A.  S.  R.  373.  Co.  v.  Holmes  Min.  Co.,  27  Nev.  107, 

16.  Clierokee  Const.  Co.  v.  Bishop,  73  Pac.  759,  103  A.  S.  K  759. 

86  Ark.  489,  112  S.  W.  189, 126  A.  S.  Notes:  63  Am.  Dec.  108;  58  A.  S. 

R.  1098.  R.  265. 

17.  Iron  Silver  Min.  Co.  v.  Chees-  18.  Butte,  etc.,  Min.  Co.  v.  Societe 
man,  116  U.  S.  529,  6  S.  Ct.  481,  29  Anonyme  des  Mines  de  Lexington,  2;] 
U.  S.  (L.  ed.)  712;  King  v.  Amy.  etc.,  Mont.  177,  58  Pac.  Ill,  75  A.  S.  R. 
Consol.  Min.  Co.,  152  U.  S.  222,  14  S.  505  and  note;  Southern  Nevada  Gold, 
Ct.  510,  38  U.  S.  (L.  ed.)  419;  St.  etc.,  Min.  Co.  v.  Holmes  Min.  Co.,  27 
Louis  Min.,  etc.,  Co.  v.  Montana  Min.  Nev.  107,  73  Pac.  759,  103  A.  S.  R. 
Co.,  194  U.  S.  235,  24  S.  Ct.  654,  48  759. 

U.  S.  (L.  ed.)  953;  Jefferson  Min.  Co.       19.  Jefferson  Min.  Co.  v.  Anchpria- 
V.  Anchoria-Leland  Min.,  etc.,  Co.,  32   Leland  Min.,  etc.,  Co.,  32  Colo.  176, 
Colo.  176,  75  Pac.  1070,  64L.R.A.  925;   75  Pac.  1070,  64  L.R.A.  925. 
Bullion  Min.  Co.  v.  Croesus  Gold,  etc., 
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extended  perpendicularly  downward,  the  locator  cannot  follow  the 
vein  on  its  dip  or  in  any  way.*®  While  in  theory  a  location  is  so 
designated  as  to  run  substantially  parallel  to  the  vein  or  lode  and  to 
include  three  hundred  feet,  or  such  lesser  distance  as  the  mining 
regulations  exacted,  on  each  side  of  the  middle  thereof  at  the  surface, 
there  are  few,  if  any,  locations  in  which  the  lode  runs  through  both 
end  lines  and  with  the  middle  of  the  vein  substantially  equidistant 
from  the  side  lines  at  all  points.  Among  the  departures  from  the 
ideal  location  those  most  usually  found  are  those  where  the  vein 
crosses  one  or  both  side  lines.*  The  right  to  follow  the  ledge  upon 
its  dip  between  the  vertical  planes  of  the  parallel  end  lines  extending 
in  their  own  direction,  when  it  depai'ts  beyond  the  vertical  planes  of 
the  side  lines,  is  a  departure  from  the  common  law  rules,  and  an  expan- 
sion of  the  rights  which  would  be  conferred  by  a  common  law  grant. 
On  the  other  hand,  a  mining  grant  is  subject  to  the  right  of  an 
adjoining  locator  to  follow  his  vein  upon  its  course  downward  beneath 
the  surface  included  in  his  grant.  In  these  two  respects  only  do  the 
rights  conferred  by  the  statute  differ  from  those  held  under  a  com- 
mon law  grant.'  Within  these  limitations  the  right  of  lateral  pursuit 
does  not  depend  upon  circumstances,  and  is  as  absolute  a.«:  the  owner- 
ship of  a  vein  apexing  \^nthin  the  surface  lines.*  The  primary  purpose 
of  the  statute  is  to  grant  the  mineral,  and  so,  if  a  fissure  vein  deviates 
from  a  straight  line,  it  is  proper  that  the  location  should  deviate 
with  it.*  And  the  reason  for  specifying  in  the  description  of  grants, 
as  is  usually  done,  the  "veins,  lodes,  and  ledges"  is  for  the  purpose  of 
defining  what  is  granted  in  addition  to  the  land;  namely,  the  right 
to  pursue  such  veins,  lodes,  and  ledges  extraJaterally  in  case  they 
depart  from  the  perpendicular  and  extend  beyond  the  side  lines  of 
the  claim.*  Congress  having  prescribed  the  conditions  upon  which 
extralateral  rights  of  a  mining  claim  may  be  acquired,  a  locator  must 
bring  himself  within  those  conditions,  or  else  be  content  with  simply 
the  mineral  beneath  the  surface  of  his  territory;  and  the  location  of 
a  ininning  claim  as  made  and  defined  must  control  not  only  the  rights 
of  the  claimant  to  the  vein  or  lode  within  its  surface  lines,  but  also 
any  lateral  rights.  It  follows  that  if  the  locator  of  a  mining  claim 
mistakes  the  direction  of  his  vein,  and  locates  accordingly,  the  courts 

20.  See  infra,  par.  73  et  seq.  L.R.A.    491 ;    Bullion    Min.     Co.    v. 

1.  Note:  58  A.  S.  R.  266.     See  in-   Croesus  Gold,  etc.,  Min.  Co.,  2  Nev. 
fra,  par.  75  and  76,  for  the  rules  gov-  168,  90  Am.  Dec.  526. 

eming     locations     under     conditions  3.  St.  Louis  Min.,  etc.,  Co.  v.  Mon- 

named  in  the  text.  tana  Min.   Co.,  104  Fed.  664,  44  C. 

2.  St.  Louis  Min.,  etc.,  Co.  v.  Mon-  C.  A.  120,  56  L.R.A.  725. 
tana  Min.  Co.,  194  TJ.  S.  235,  24  S.  4.  Note:  7  L.R.A.(N.S.)  845. 

Ct.  654,  48  U.  S.  (L.  ed.)  953;  Par-  5.  St.  Louis  Min.,  etc.,  Co.  v.  Moa- 
rot  Silver,  etc.,  Co.  v.  Heinze,  25  Mont,  tana  Min.  Co.,  113  Fed.  900,  51  C.  C. 
139,  64  Pac.  326,  87  A.  S.  R.  386,  53   A.  530,  64  L.R.A,  207. 
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have  no  power  to  make  a  new  location  for  him,  but  must  determine 
his  rights  with  reference  to  the  location  actually  mcde.*  Whether 
the  patentee  of  a  placer  claim  has  any  extralateral  rights  is  doubtful, 
inasmuch  as  the  holder  of  a  placer  patent  is  not  entitled  to  any  mineral 
or  other  deposit  not  within  planes  projected  vertically  beneath  tne 
boundaries  of  his  claim,  although  it  may  be  ascertained  that  the 
mineral  exists  in  the  form  of  a  vein  or  lode  to  which  he  is  entitled, 
and  which,  if  located  as  a  vein,  might  give  the  locator  extralateral 
rights.^  A  state  statute  authorizing  a  court  or  judge  to  order  an  inspec- 
tion, examination  or  survey  of  a  lode  or  mining  claim  for  the  purpose 
of  determining  extralateral  rights  is  not  repugnant  to  the  fourteenth 
amendment  of  the  United  States  constitution,  prohibiting  the  depri- 
vation of  property  without  due  process  of  law.** 

70.  Scope  and  Limitations  of  Rule;  Senior  and  Junior  Locations. — 
The  owner  of  a  mining  claim,  who  has  the  right  to  pursue  beyond 
the  side  lines  of  his  claim  a  vein  or  lode  which  has  its  apex  within  his 
own  claim,  is  confined  in  his  right  to  operations  within  or  upon  the 
vein  itself,  and  is  without  authority  otherwise  to  enter  the  adjoining 
claim.  There  is  no  warrant  for  saying  that  he  has  any  general  right 
of  exploration  within  land  of  an  adjoining  patented  claim,  whether 
upon  or  below  the  surface.  Hence  it  is  that  he  cannot  drift  a  tunnel 
from  his  claim  into  the  adjoining  one  for  the  purpose  of  intersecting 
the  vein  in  its  descent.'  The  right  under  the  federal  statutes  to 
follow  a  vein  on  its  dip  beyond  the  side  lines  of  the  claim  in  which 
it  apexes  and  beneath  the  surface  lines  of  an  adjacent  claim  is  not 
affected  by  the  fact  that  such  adjacent  claim  is  held  under  a  senior 
patent.**  Extralateral  rights  attach  to  a  vein  by  virtue  of  its  surface 
apex ;  and  since  this,  as  a  general  rule,  is  wholly  independent  of  the 
question  of  seniority  of  the  respective  locations,  any  of  the  lines  of 
a  junior  lode  location  of  a  mining  claim  may  be  laid  within,  upon, 
or  across  the  surface  of  a  valid  senior  location  for  the  purpose  of 
defining  for  or  securing  to  such  junior  location  underground  or 
extralateral  rights  incident  to  its  own  apexing  veins.**  It  is  a  modi- 
fication of  the  general  rule,  however,  so  far  as  a  junior  locator's  rights 
are  concerned,  that  where  there  is  a  single  broad  vein  whose  apex  or 

6.  King  V.  Amy,  etc..  Con.  Min.  Co.,  38  U.  S.  (L.  ed.)  398. 

152  U.  S.  222,  14  S,  Ct.  510,  38  U.  S.  9.  St.  Louis  Min.,  etc.,  Co.  v.  Mon- 

(L.   ed.)    419;   Del  Monte  Min.,  etc.,  tana  Min.   Co.,  113  Fed.  900,  51   C. 

Co.  V.  Last  Chance  Min.,  etc.,  Ca,  171  C.  A.  530,  64  L.R.A.  207.     And  see 

U.  8.  56,  18  S.  Ct.  896,  43  U.  S.  (L.  supra,  par.  53  et  seq. 

ed.)  72;  Catron  v.  Old,  23  Colo.  433,  10.  Note:  53  L.R.A.  499. 

48  Pae.  687,  58  A.  S.  R.  266.  11.  Del  Monte  Min.,  etc.,  Co.  r.  Last 

Note:  52  A.  S.  H.  69:).  Chance  Min.,  etc.,  Co.,  171  U.  S.  55, 

7.  Note:  58  A.  S.  R.  280.  18  S.  Ct.  895,  43  U.  S.  (L.  ed.)  72. 

8.  Montana  Co.  v.  St.  Louis  Min.,  Note:  53  L.R.A.  499  et  aeq. 
etc.,  Co.,  152  U.  S.  160,  14  8.  Ct.  606, 
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outcroppings  extend  iuto  two  adjoining  mining  olainis  the  discoverer 
has  an  extralateral  right  to  the  entire  vein  on  its  dip.**  It  has  been 
•held  that  a  patentee  of  a  mining  claim  has  no  right,  under  §  2322, 
United  States  Revised  Statutes,  to  follow  the  dip  or  vein  of  a  lode  apex- 
ing  within  his  claim  across  the  boundaries  thereof  into  the  agricultural 
lands  of  an  adjoining  proprietor  who  has  the  elder  title.*' 

71.  Identity  or  Continuity  of  Vein;  Uniting  Veins. — ^A  lode,  ledge, 
or  vein  which  may  be  followed  on  its  dip  outside  the  limits  of  the 
surface  lines  extended  vertically  must  be  the  same  vein  or  lode  on  the 
apex  or  outcrop  of  which  the  claim  of  the  party  has  been  located.** 
By  ''continuity"  of  a  mineral  vein  is  meant  such  mineral  or  geological 
connection  as  would  enable  a  person  to  follow  the  vein  along  its  dip, 
and  through  the  obstructions,  interruptions,  and  breaks  which  may 
occur  therein,  with  reasonable  certainty  that  it  is  the  same  and  identi- 
cal vein  throughout  its  depth,  from  the  apex  to  the  point  of  con- 
troversy. Such  continuity  is  all  that  is  requiied  to  enable  the  locator 
to  identify  and  follow  the  vein  as  his.  While  its  continuity  may  be 
interrupted  even  to  a  closure  of  the  fissure,  without  destroying  the 
identity,**  if  the  mineral  disappears  or  the  fissure  wuth  its  walls  of 
the  same  rock  disappears  so  that  its  identity  can  no  longer  be  traced, 
the  right  to  pursue  it  outside  of  the  perpendicular  lines  of  the  claim- 
ant's survey  is  gone.**  On  principle,  the  identity  of  the  apex  of  a  vein 
with  its  spurs  or  extensions  must  be  the  crucial  test  by  which  are  to 
be  fixed  the  proprietary  rights  to  that  vein  and  the  mineral  therein ; 
and  it  is  a  question  of  fact  whether  there  is  that  essential  identity 
and  continuity  by  which  the  vein  can  be  traced  through  the  sur- 
rounding rocks.*'  Where  two  veins  apexing  in  different  claims  unite 
in  their  dip  within  the  surface  lines,  extended  down  vertically,  of  a 
third  claim,  the  owmer  of  such  third  claim  cannot  contest  the  right 
of  the  ow^ners  of  either  of  the  other  claims  to  follow  the  vein  on  its 
dip,  upon  the  ground  that  his  claim  was  the  senior.** 

12.  Lawson   v.  United   States  Miti.  605. 

Co.,  207  U.  S.  1,  28  S.  Ct.  16,  62  U.  Note:  53  L.R.A.  497  et  seq. 

S.  (L.  ed.)  65;  Jefferson  Min.  Co.  v.  16.  Butte,  etc.,  Min.  Co.  v.  Societe 

Anchoria-Leland    Min.,    etc.,    Co.,    32  Anonyme  des  Mines  de  Lexington,  23 

Colo.   176,  76  Pac.   1070,   64  L.R.A.  Mont.  177,  58  Pac.  Ill,  75  A.  S.  R. 

925.  606. 

Note:  68  A.  S.  R.  272.  16.  Iron  Silver  Min.  Co.  v.  Chees- 

18.  Note:  63  L.R.A.  499.  man,  116  U.  S.  628,  6  S.  Ct.  481,  29 

14.  Iron  Silver  Min.  Co.  v.  Chees-  U.  S.  (L.  ed.)  712;  Butte,  etc.,  Min. 

man,  116  U.  S.  529,  6  S.  Ct.  481,  29  Co.  v.  Societe  Anonyme  des  Mines  de 

U.  S.  (L.  ed.)  712;  Fitzgerald  v.  Clark,  Lexington,  23  Mont.  177,  58  Pac.  Ill, 

17  Mont.  100,  42  Pac.  273,  52  A.  8.  R.  75  A.  S.  R.  605. 

665,  30  L.R.A.  803,  case  affirmed  171  17.  Butte,  etc.,  Min.  Co.  v.  Societe 

U.  S.  92,  18  S.  Ct.  941,  43  U.  S.  (L.  Anonyme  des  Mines  de  Lexington,  23 

ed.)  87;  Butte,  etc.,  Min.  Co.  v.  Societe  Mont.  177,  68  Pac.  Ill,  75  A.  S.  R, 

Anonyme  des  Mines  de  Lexington,  23  506. 

Mont.  177,  58  Pac.  Ill,  75  A.  S.  R.  18.  Note :  53  L.R.A.  500. 
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72.  Secondary  Veins;  Prima  Fade  Right  to  Subsurface  Ores. — 

While  it  is  a  rule  that  the  end  lines  constitute  a  barrier  beyond  which 
a  locator  cannot  follow  a  vein  on  its  strike,  whether  it  be  a  discovery 
or  secondary  vein,  and  they  also  limit  the.  bounding  planes  within 
which  his  extralateral  rights  are  to  be  exercised  in  following  sucti 
vein  on  its  dip,**  from  this  it  does  not  follow  that  if  the  discovery 
vein  on  its  strike  departs  through  a  side  line,  no  extralateral  rights 
attach  to  any  other  vein  apexing  within  the  claim  beyond  the  point 
of  such  departure,  and  it  is  a  rule  that  for  all  veins,  both  discovery 
and  secondary,  of  a  patented  mining  claim,  the  owner  has  extralateral 
rights,  at  least  for  so  much  thereof  as  apex  within  the  surface  lines 
of  his  location.**  When  a  secondary  or  accidental  vein  crosses  a  com- 
mon side  line  between  two  mining  locations  at  an  angle,  with  an 
apex  of  such  width  that  for  a  distance  it  is  partly  within  each  claim, 
for  the  purpose  of  determining  the  right  to  such  portion  together 
with  the  right  to  follow  its  dip,  it  will  be  regarded  as  exclusively 
Tvithin  the  older  location,*  for  where  the  rights  of  two  mining  locators 
are  apparently  equal  with  respect  to  mining  ground,  the  element  of 
priority  of  location  is  controlling,  preference  being  generally  given 
to  the  senior  locator.*  The  owner  of  a  lode  mining  claim  has  the 
right  to  the  ore  beneath  the  surface  of  his  claim  in  a  vein  not  having 
its  apex  there,  subject  only  to  the  right  of  the  owner  of  the  claim 
where  such  vein  apexes  to  follow  it  downward  on  its  dip.*  Prima 
facie,  he  owns  all  the  mineral  within  his  surface  lines  extended  down- 
ward, vertically.  Upon  the  point  as  to  when  this  prima  facie  case  is 
overcome,  the  authorities  are  in  conflict.  According  to  one  rule  an 
adjoining  owner,  holding  under  a  location  or  patent,  can  assert  title 
to  everything  beneath  the  surface  of  his  claim,  to  prevent  intrusion 
by  one  who  cannot  show  that  he  has  any  extralateral  rights  in  the 
disputed  vein.*  Another  rule  is  that  the  prima  facie  case  rests  upon 
the  presumption  that  the  ore  body  belongs  to  a  vein  apexing  within 
the  surface  lines,  or  at  least  that  it  does  not  belong  to  a  vein  apexing 
outside  of  them,  and  that  the  presumption,  and  therefore  the  prima 
facie  case  as  to  ownership,  fails  when  it  appears,  as  a  matter  of  fact, 

19.  See  infra,  par.  73.  etc.,   Co.   v.   Montana  Min.    Co.,   104 

20.  Ajax  Gold  Min.  Co.  v.  Hilkey,   Fed.  664,  44  C.  C.  A.  120,  56  L.R.A. 
31  Colo.  131,  72  Pac.  447,  102  A.  S.   725. 

B.  23,  62  L.R.A.  555.  3.  Mammoth  Min.  Co.  v.  Grand  Cen^ 

See  supra,  par.  64,  as  to  veins  in-  tral  Min.  Co.,  213  U.  S.  72,  29  S.  Ct 

eluded  in  location;  and  par.  65  as  to  413,  53  U.   S.    (L.  ed.)    702;   Parrot 

cross  and   intersecting  veins.  Silver,  etc.,  Co.  v.  Heinze,  25  Mont. 

1.  St.  Louis  Min.,  etc.,  Co.  v.  Mon-  139,  64  Pac.  326,  87  A.  S.  R.  386,  53 
tana  Min.  Co.,  104  Fed.  664,  44  C.  C.  L.R.A.  491. 

A.  120,  56  L.R.A.  725.  4.  Parrot  Silver,  etc.,  Co.  v.  Heinze, 

2.  Argentine  Min.    Co.  v.   Terrible   25  Mont.  139,  64  Pac.  326,  87  A.  8. 
Min.  Co.,  122  U.  8.  478,  7  S.  Ct.  1356,  R.  386,  53  L.R.A.  491  and  note. 

30  U.  S.  (L.  ed.)  1140;  St.  Louis  Min., 
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that  it  belongs  to  a  vein  that  apexes  outaide  those  lines,  even  if  the 
adverse  party  establishes  no  title  thereto  in  himself,* 

73.  End  Lines  Generally. — The  right  to  follow  a  vein  on  the  dip  is 
limited  by  the  end  lines  of  the  mining  claim,*  in  case  of  a  patent  under 
the  federal  act  of  1866,  as  well  as  in  case  of  a  location  under  the  act 
of  1872.  And  the  end  lines  of  the  original  vein  or  lode  on  which  a 
claim  is  located  are  to  be  treated  as  the  end  lines  of  all  other  veins 
found  within  the  surface  boundary,  for  the  purposes  of  determining 
the  limits  of  the  right  to  follow  such  veins  on  their  dip,  irrespective 
of  whether  they  actually  cross  those  end  lines  or  not.'  Though  there 
may  be  two  or  more  veins  having  their  apices  within  the  same  location, 
there  can  be  but  one  set  of  end  line  planes  which  must  bound  the 
extralateral  right  to  all  the  lodes.*  Hence,  no  part  of  a  lode  found 
beyond  either  end  line  of  the  location  as  patented  belongs  to  the.paten- 
tee,  and  he  has  no  right  to  any  part  thereof,  whether  upon  or  beneath 
the  surface,  and  it  is  therefore  subject  to  location  by  any  other  person 
who  may  choose  to  take  the  necessary  steps  to  that  end.*  It  is  not 
necessary  that  the  ore  veins  apexing  in  a  mining  location  pass  through 
both  end  lines  of  the  location  to  entitle  the  owner  thereof  to  follow 
the  dip.*^  Neither  is  it  necessary  that  a  mining  claim  contain  the 
apex  of  a  claim  to  be  valid,  but  in  case  claims  located  along  the  apex 
fail  to  keep  it  within  their  end  lines  so  that  the  vertical  planes  drawn 
to  limit  the  right  of  owners  of  adjoining  claims  to  follow  the  dip  of 
the  vein  make  a  right  angle,  a  valid  claim  may  be  located  on  such 
dip  within  the  lines  of  such  angle,  where  it  has  passed  beyond  the 
lines  of  the  former  locations.*^ 

74.  Parallelism  of  End  Lines;  Converging  and  Diverging  Lines. — 
Under  the  act  of  1866  the  end  lines  of  a  lode  claim  were  not  required 
to  be  parallel,^*  although  they  were  required  to  be  straight.^*    Hence, 

5.  Note :  53  L.R. A.  504.  Note ;  58  A.  S.  R,  266. 

6.  Flagstaff  Silver  Min.  Co.  v.  Tar-  10.  Southern  Nevada  Gold,  etc.,  Min. 
bet,  98  U.  S.  4G3,  25  U.  S.  (L.  ed.)  Co.  v.  Holmes  Min.  Co.,  27  Nev.  107, 
253;  Walrath  v.  Champion  Min.  Co.,  73  Pae.  759,  103  A.  S.  R.  759. 

171  U.  S.  293,  18  S.  Ct.  909,  43  U.  S.  11.  Parrot  Silver,  etc.,  Co.  v.  Heinze, 

(L.  ed.)   170.  25  Mont.  139,  64  Pac.  326,  87  A.  S.  R. 

Notes:  63  Am.  Dec.  109;  53  L.R.A  386,  53  Ii.R.A.  491  and  note. 

491.  12,  Iron   Silver  Min.   Co.  v.  Elgin 

7.  Wabath  v.  Champion  Min.  Co.,  Min.,  etc.,  Co.,  118  U.  S.  196,  6  S.  Ct. 
171  U.  S.  293,  18  S.  Ct.  909,  43  U.  S.  1177,  30  U.  S.  (L.  ed.)  98  j  Argonaut 
(L.  ed.)  170.  Min.  Co.  v.  Kennedy  Min.,  etc.,  Co., 

Note :  53  L.R.A.  491,  503.  131  Cal.  15,  63  Pac.  148,  82  A.  S.  R. 

8.  Note:  58  A.  S.  R.  275.  317;  Central  Eureka  Min.  Co.  v.  East 

9.  Larkin  v.  Upton,  144  U.  S.  19,  Central  Eureka  Min.  Co.,  146  Cal.  147, 
12  S.  Ct.  614,  36  U.  S.  (L.  ed.)  330;  79  Pac.  834,  9  L.R.A.(N.S.)  940. 
Walrath  v.   Champion  Min.   Co.,  171       Notes:  58  A.  S.  R.  277  et  seq.;  53 
U.  S.  293,  18  S.  Ct.  909,  43  U.  S.  (L.  L.R.A.   492;   7  L.R.A. (N.S.)    846.  ■ 
ed.)  170.  13.  Walrath  v.  Champion  Min.  Co., 
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the  end  lines  of  a  lode  claim,  located  under  that  act,  though  patented 
under  the  United  States  mining  act  of  1872,  need  not  be  parallel  to 
insure  extralateral  rights  to  the  locator.  But  while  the  end  lines  of 
locations  under  the  earlier  act  were  not  required  to  be  parallel,  where 
such  lines  diverged  in  the  direction  of  the  dip,  the  extralateral  rights 
were  to  be  confined  between  vertical  planes  let  fall  at  the  ends  of  tlie 
location  at  right  angles  to  the  general  Course  of  the  vein.^*  The 
tendency  of  the  adjudications  is  to  affirm  the  right  to  follow  the  dip 
up  to  a  plane  which  is  in  continuance  of  the  end  lines,  whether  it  be 
on  the  converging  or  the  diverging  side.^*  Accordingly,  where  the 
end  lines  converge  in  the  direction  of  the  dip,  the  locator  is  confined, 
within  well  defined  boundaries,  to  less  on  the  dip  below  the  surface 
than  he  had  upon  the  surface.^  Under  the  act  of  Congress  of  1872 
the  rule  is  established  that  parallelism  of  the  end  lines  of  a  surface 
location  is  essential  to  the  existence  of  any  right  in  the  locator  or 
patentee  of  a  surface  lode  mining  claim  to  follow  the  vein  outside  of 
the  vertical  planes  drawn  through  the  side  lines.*'  But  where  a  min- 
ing claim  as  locate  does  not  have  parallel  end  lines,  a  corner  of  the 
claim  as  originally  located  may  be  drawn  in  in  order  to  make  the 
end  lines  parallel,  thus  saving  the  extralateral  rights.**  And  it  has 
also  been  held  that  snJ>stantial  compliance  with  the  requirement  of 
parallelism  of  end  lines  is  sufficient  to  entitle  the- locator  to  follow 
the  vein  on  its  dip  when  it  was  evidently  intended  to  lay  out  the 
location  in  a  rectangular  figure.*'  The  requirement  of  parallelism 
under  the  act  of  1872  cannot  be  deemed  to  apply  where  the  location 
had  been  made  at  the  time  of  the  passage  of  that  act,  and  the  pro- 
ceedings under  the  act  of  1866  had  then  so  far  advanced  as  to  exclude 
adverse  claims.*®  The  purpose  of  the  requirement  that  the  end  lines 
shall  be  parallel  is  to  give  the  claimant  as  much  of  the  lode  on  its 
downward  course  as  he  has  at  the  surface,  but  no  more,*  and  to  boimd 
the  underground  extralateral  rights  which  the  owner  of  the  location 
may  exercise.*  It  has  been  held  that  one  of  two  coterminous  mining 
proprietors  may,  under  a  compromise  agreement,  be  estopped  to  assert 

171  U.  S.  293,  18  S.  Ct.  909,  43  U.  S.  Notes:  58  A.  S.  R.  269;  7  L.R.A. 

(L.  ed.)  170.  (N.S.)  846. 

Note:  53  L.R.A.  491.  18.  Note:  7  L.R.A.(N.S.)  847. 

14.  Argonaut  Min.  Co.  v.  Kennedy  19.  Notes:  53  L.R.A.  493;  7  L.RA. 
Min.,  etc.,  Co.,  131  Cal.  15,  63  Pac.  (N.S.)  846. 

148,  82  A.  S.  R.  317  and  note.  20.  East  Central  Eureka  Min.  Co. 

Note:  53  L.R.A.  494.  v.  Central  Eureka  Min.  Co.,  204  U. 

15.  Note:  58  A.  S.  R.  278.  S.  266,  27  S.  Ct.  258,  51  U.  S.  (L.  ed.) 

16.  Central  Eureka  Min.  Co.  v.  East  476. 

Central  Eureka  Min.  Co.,  146  Cal.  147,       1.  Note:  53  L.R.A.  492. 

79  Pac.  834,  9  L.RA. (N.S.)  940.  2.  Del  Monte  Min.,  etc.,  Co.  v.  Last 

17.  Iron   Silver  Min.   Co.  v.   Elgin  Chance  Min.,  etc.,  Co.,  171  U.  S.  55, 
Min.,  etc.,  Co.,  118  U.  S.  196,  6  S.  Ct.  18  S.  Ct.  895,  43  U.  S.  (L.  ed.)  72. 
1177,  30  U.  S.  (L.  ed.)  98.  Note:  53  L.R.A.  492. 
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that,  because  of  the  nonparallelism  of  the  end  lines  of  the  other's 
claim,  it  did  not  carry  extralateral  rights.' 

75.  Vein  Running  across  Clainu — ^Where  the  course  of  a  mineral 
vein  is  across  the  claim  instead  of  in  the  direction  of  its  length,  the 
side  lines  of  the  location  become  the  end  lines,  and  the  end  lines  the 
side  lines.*  In  such  a  case  the  vein  cannot  be  followed,  either  on  its 
dip  or  strike,  beyond  vertical  planes  drawn  through  the  side  end  lines, 
the  angle  at  which  it  crosses  these  side  lines  making  no  difference 
in  the  application  of  the  principle;  •  and  the  locator  will  secure  only 
so  much  of  the  vein  as  the  location  actually  crosses  at  the  surface.* 
But  if  the  course  of  a  vein  is  across  a  claim,  this,  so  far  as  lateral  rights 
are  concerned,  does  not  invalidate  the  patent  to  any  part  of  the  terri- 
tory included  therein.'  A  person  calinot  make  his  mining  location 
crosswise  of  an  ore  vein,  so  that  the  side  lines  shall  cross  it,  and  thereby 
give  himself  the  right  to  follow  the  strike  of  the  vein  inside  of  his 
side  lines,  and  if  he  does  locate  his  claim  in  that  way,  his  right  must 
be  subordinated  to  the  right  of  those  who  have  properly  located  on 
the  lode^.  Their  right  to  follow  the  dip  outside  of  their  side  lines 
cannot  be  interfered  with  by  him,  and  his  rigjit  to  the  lode  only 
extends  to  so  much  of  the  lode  as  his  claim  crosses.  And  if  the  ledge 
so  bends  or  curves  in  its  course  or  strike  that  vertical  planes  drawn 
through  the  end  lines  of  that  location  will  include  a  portion  of  the 
dip  of  the  ledge  which  cannot  be  reached  from  that  location  without 
following  laterally  or  along  its  strike,  then  the  owner  of  the  location 
has  no  right  to  enter  upon  that  portion  of  the  ledge,  or  to  extract  any 
ore  therefrom.^ 

76.  Vein  Passing  through  End  and  Side  Lines. — ^The  rule  denying 
extralateral  rights  beyond  located  side  lines  as  to  veins  crossing  a 

8.  Kennedy  Min.,  etc.,  Co.  v.  Argon-  U.  S.  (L.  ed.)  419;  Cmtron  v.  Old,  23 

aut  Min.  Co.,  189  U.  S.  1,  23  S.  Ct.  Colo.  433,  48  Pac  687,  58  A.  S.  E. 

601,  47  U.  S.  (L.  ed.)  685.  256;  Parrot  Silver,  etc.,  Co.  v.  Heinze, 

4.  Flagstaff  Silver  Min.  Co.  v.  Tar-  25  Mont.  139,  64  Pac.  326,  87  A.  S.  B. 
bet,  98  U.  S.  463,  25  U.  S.   (L.  ed.)  386,  53  L.R.A.  491. 

253;   Argentine  Min.  Co.  v.  Terrible  Note:  58  A.  S.  R.  271. 

Min.  Co.,  122  U.  8.  478,  7  S.  Ct.  1356,  6.  Flagstaff  Silver  Min.  Co.  v.  Tar- 

30  U.  S.  (L.  ed.)  1140;  King  v.  Amy,  bet,  98  U.  S.  463,  25  U.  S.  (L.  ed.) 

etc.,  Consol.  Min.  Co.,  152  U.  S.  222,  253;  Argentine  Min.   Co.  t.  Terrible 

14  S.  Ct.  510,  38  U.  8.  (L.  ed.)  419;  Min.  Co.,  122  U.  S.  478,  7  8.  Ct.  1356, 

Last  Chance  Min.  Co.  v.  Tyler  Min.  30  II.  8.  (L.  ed.)  1140;  Parrot  Silver, 

Co.,  157  U.  8.  683,  15  8.  Ct.  733,  39  etc.,  Co.  v.  Heinze,  25  Mont.  139,  64 

U.  S.  (L.  ed.)  859;  Del  Monte  Min.,  Pac.  326,  87  A.  8.  R.  386,  53  L.R.A. 

etc.,  Co.  V.  Last  Chance  Min.,  etc.,  Co.,  491  and  note. 

171  U.  8.  55,  18  S.  Ct.  895,  43  U.  8.  7.  Argonaut  Consol.  Min.,  etc.,  Co. 

(L.  ed.)  72.  V.  Turner,  23  Colo.  400,  48  Pac.  685, 

Notes:  58  A.  S.  R.  267;  53  L.R.A.  58  A.  8.  R.  245. 

492;  7  L.R.A.(N.S.)  844.  8.  Southern  Nev-ada  Gold,  etc.,  Min. 

5.  King  V.  Amy,  etc.,  Consol.  Min.  Co.  v.  Holmes  Min.  Co.,  27  Nev.  107, 
Co.,  152  U.  8.  222,  14  8.  Ct.  510,  38  73  Pac.  759,  103  A.  S.  R.  759. 
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location — ^the  theory  being  that  such  side  lines  are  really  end  lines  • — 
has  not  been  extended  to  Teins  whose  course  is  from  an  end  to  and 
across  a  side  line.**^  The  general  rule,  where  the  apex  of  a  vein  crosses 
one  end  line  and  one  side  of  a  lode  mining  claim,  as  located 
thereon,  is  that  the  locator  can  follow  it  upon  its  dip  beyond  the 
vertical  side  line  of  his  location.*^  Under  this  construction  of  the  stat- 
ute defining  the  rights  of  a  mining  locator  in  a  vein  of  which  the  a]>ex 
is  within  his  location,  he  should  be  given  such  a  length  on  the  strike 
as  is  equal  to  the  length  on  the  apex  within  the  boundary  lines 
of  hie  location,  regardless  of  the  direction  of  the  dip  or  the  depth  to 
which  it  is  followed.  Accordingly,  the  owner  of  a  vein  which  enters 
on  an  end  line  and  passes  out  of  a  side  line  is  entitled  to  so  much 
of  the  strike  of  the  vein  on  the  dip  extending  beyond  such  side  line 
as  is  comprehended  between  a  vertical  plane  let  fall  into  the  earth 
through  such  end  line  extended  and  a  parallel  vertical  plane  let  fall 
through  the  point  of  intersection  of  the  apex  and  the  side  line,  the 
portion  of  the  vein  lost  being  only  so  much  of  it  on  the  strike  as  he 
has  failed  to  obtain  of  length  on  the  apex  by  reason  of  his  irregular 
location.**  ^     ' 

\^II.  Conditional  Nature  of  Estate 

In  General 

77.  Abandonment.-r-The  abandonment  of  a  mining  claim  takes 
place  only  when  the.  locator  voluntarily  leaves  it  without  any  inten- 
tion to  retake  or  claim  it  again,  and  regardless  of  what  may  become 
of  it  in  the  futui^e.  The  claim  then  becomes  a  part  of  the  public 
domain,  subject  to  sale  and  disposition  by  the  government,  and  open 
to  location  by  other  persons.**  In  determining  whether  one  has 
abandoned  his  property  or  rights,  the  intention  is  the  first  and  para- 
mount object  of  inquiry,  for  there  can  be  no  abandonment  without 
the  intention. to  abandon;  *^  and,  in  general,  the  question  of  intention 

9.  See  supra,  par.  75.  v.  Heinze,  25  Mont.  139,  64  Pac.  326, 

10.  Note:  58  A.  S.  R.  270.  87  A.  S.  R.  386,  53  L.R.A.  491. 

11.  Del    Monte    Min.,    etc.,    Co.    v.       Note:  53  L.R.A.  496. 

Last  Chance  Min.,  etc.,  Co.,  171  U.  S.  13.  McKay  v.  McDougall,  25  Mont. 

55,  18  S.  Ct.  895,  43  U.  S.   (L.  ed.)  258,  64  Pac.  669,  87  A.  S.  R.  395. 

72;  Clark  v.  Fitzgerald,  171  U.  S.  92,  Note:  87  A.  S.  R.  403.    As  to  the 

18  S.  Ct.  941,  43  U.  S.   (L.  ed.)  87.  elements  of  abandonment  of  property 

12.  Ajax  Gold  Min.  Co.  v.  Hilkey,  generally,  see  Abandonment,  vol.  1, 
31  Colo'.  131,  72  Pac.  447,  102  A.  S.  p.  4  et  seq. 

R.  23,  62  L.R.A.  555;  Fitzgerald  v.  14.  Buffalo  Zinc,  etc.,  Co.  v.  Crump, 
Clark,  17  Mont.  100,  42  Pac.  273,  52  70  Ark.  525,  69  S.  W.  572,  91  A.  S. 
A  S.  R.  665,  30  L.R.A.  803,  affirmed  R.  87;  Omar  v.  Soper,  11  Colo.  380, 
171  U.  S.  92,  18  S.  Ct.  941,  43  U.  S.  18  Pac.  443,  7  A.  S.  R.  246;  McCarthy 
(L.  ed.)   87;  Parrot  Silver,  etc.,  Co.    v.  Speed,  11  S.  D.  362,  77  N.  W.  590, 
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and  of  abandonment  is  one  of  fact  to  be  determined  from  all  the  facts 
and  circumstances  of  the  case,^'  the  acts  and  declarations  of  the  par- 
ties.^* While,  generally  speaking,  it  is  a  rule  that  lapse  of  time, 
absence  from  the  ground,  or  failure  to  work  a  claim  for  any  definite 
period,  unaccompanied  by  other  circumstances,  is  not  conclusive 
evidence  of  abandonment,*^  and  while  ordinarily  abandonment  is 
a  matter  of  fact  and  intention,  it  may,  however,  be  altogether  a  mattei 
of  fact  and  law ;  *®  and  so  it  has  been  held  that  an  abandonment  may 
result  from  a  long  continued  absence  or  from  other  acts  reasonably 
or  justly  indicating  an  intention  to  abandon.**  A  mere  temporary 
absence  of  the  locator  from  a  mining  claim  is  not  to  be  construed  as 
an  abandonment  of  his  rights.*^  Abandonment  of  a  mining  claim 
need  not  be  specially  pleaded,  but  may  be  given  in  evidence  under  a 
denial  of  title.  A  forfeiture,  however,  must  be  specially  pleaded,  be- 
ing a  plea  in  the  nature  of  a  confession  and  avoidance.* 

78.  Forfeiture. — ^A  forfeiture,  unlike  abandonment,  involves  no 
question  of  intent.  It  takes  place  by  operation  of  law,  without  regard 
to  the  intention  of  the  appropriator,  whenever  he  neglects  to  comply 
with  the  conditions  imposed  by  law.  It  involves  only  the  inquiry  as 
to  whether  the  mining  laws  have  been  observed  by  the  party  seeking 
to  maintain  or  perpetuate  his  claim.'  It  is  well  known  that  courts 
will  construe  the  law  liberally  to  prevent  the  forfeiture  of  a  mining 
claim,  and  that  they  are  reluctant  to  enforce  them.'  For  this  reason 
every  reasonable  doubt  will  be  resolved  in  favor  of  the  validity  of  a 
mining  claim  as  against  a  forfeiture ;  *  and  it  will  not  be  decreed 
except  upon  clear  and  convincing  proof  of  the  failure  of  the  former 
owner  to  have  work  performed  or  improvements  made  to  the  amount 
required  by  law.*    For  a  breach  of  the  covenants  of  a  mining  lease 

50  L.R.A.  184,  12  S.  D.  7,  80  N.  W.  dianl,  48   Ore.   112,  85   Pac.   219,  7 

135,  50  L.RA.  190;  Lowther  Oil  Co.  L.R.A.(N.S.)  791. 

V.  Miller-Sibley   Oil   Co.,  53  W.  Va.  20.  Charlton  v.  Kelly,  1»  Fed.  433, 

501,  44  S.  E.  433,  97  A.  S.  R.  1027.  84  C.  C.  A.  295,  13  Ann.  Cas.  518. 

Note:  87  A.  B.  R.  404.  1.  Note:    87    A.    S.    R.   413.      See 

15.  Note :  87  A.  S.  R.  404.  McShane  v.  Kenkle,  18  Mont.  208,  44 

16.  Aye  v.  Philadelphia  Co.,  193  Pac.  979,  56  A.  S.  R.  579,  33  L.R.A. 
Pa.  St.  461,  44  Atl.  555,  74  A.  S.  R.  851  (stating  that  although  it  may  not 
696.  be   necessary   to   plead   abandonment, 

17.  McCarthy  v.  Speed,  11  S.  D.  362,  where  it  is  relied  on  it  is  safer  to  plead 
77  N.  W.  590,  12  S.  D.  7,  80  N.  W.  it). 

13o,  50  L.R.A.  184.  2.  McKay  v.  McDougall,  25  Mont. 

Note :  87  A.  S.  R.  414.  258,  64  Pac.  669,  87  A.  S.  R.  395. 

18.  Gray  v.   Spring,   129  La.   345,       Note:  87  A.  S.  R.  405  et  seq. 
56  So.  305,  Ann.  Cas.  1913B  372  and       3.  Note :  87  A.  S.  R.  406. 

note.  4.  Thornton  v.  Kaufman,  40  Mont. 

19.  Eastern  Kentucky  Mineral,  etc.,  282,  106  Pac.  361,  135  A.  S.  R.  618. 
Co.  V.  Swann-Day  Lumber  Co.,  148  5.  Note:  68  L.R.A.  847.  See  also 
Ky.  82,  146  S.  W.  438,  46  L.RA.  infra,  par.  80,  as  to  forfeitures  for 
(N.S.)  672  and  note;  Sharkey  v.  Can-  nonperformance  of  annual  work  gen- 
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A  forfeiture  will  be  enforced  in  equity.*  Although  forfeitures  are  not 
favored^  courts  of  equity  do  not,  as  a  general  rule,  relieve  from  for- 
feiture of  a  mining  lease  caused  by  the  failure  of  the  lessee  diligently 
to  prosecute  the  work,  where  the  forfeiture  operates  to  protect  the 
equities  of  the  lessor.'  But  it  has  been  held  that  one  who  buys  an 
interest  in  an  unpatented  mining  claim  at  a  void  judicial  sale,  and 
pays  the  portion  of  the  assessment  work  due  from  the  judgment  debtor 
before  the  time  to  redeem  has  fully  expired,  taking  a  receipt  there- 
for only,  is  not  subrogated  to  the  righto  of  the  party  seeking  the  for- 
feiture; and  his  payment  and  ito  acceptance  prevent  the  forfeiture 
as  against  the  judgment  debtor.^  The  authorities  are  not  harmonious 
as  to  whether  the  failure  to  comply  with  local  rules  and  customs  will 
work  a  forfeiture,  when  they  do  not  expressly  ordain  a  penalty  for 
their  nonobservance.  According  to  some  authorities,  a  failure  to 
observe  such  regulations  works  a  forfeiture  whether  they  provide  a 
forfeiture  for  noncompliance  or  not.*  Other  authorities  support  the 
proposition  that  such  failure  does  not  work  a  forfeiture  unless  the 
rule  or  custom  itself  so  provides. ^^  The  question  of  forfeiture  of  a 
mining  claim  is  for  the  jury,  upon  the  evidence.** 

Annuel  or  AsseBument  Work 

79.  General  Rule.— Section  2324  of  the  United  States  Revised  stat- 
utes prescribes  that  not  less  than  one  hundred  dollars'  worth  of  labor 
shall  be  performed  on  the*  claim  during  each  year.  To  meet  this 
requirement,  the  work  must  really  and  actually  be  of  the  value  of 
one  hundred  dollars,  and  not  merely  to  be  counted  as  that  amount. 
This  annual  expenditure  may  be  made  either  in  labor  or  improvements 
put  upon  the  claim  itself,**  or  upon  one  of  a  group  of  contiguous 
claims  to  which  the  particular  claim  belongs,**  or  upon  adjoining 
ground  not  included  in  the  claim,**  provided,  however,  the  work  or 
outlay  is  made  for  the  development  of  the  claim,  and  to  facilitate  the 
extraction  of  minerals  it  may  contain.**     Work  done  outside  of  a 

erally.    And  see  infra,  par.  105,  as  to   55  Pac.  829,  77  A  S.  R.  815. 
forfeitures  to  co-owners.  Note:  87  A.  S.  R.  407. 

6.  Cherokee   Const.   Co.   v.   Bishop,     .  10.  Note:  87  A.  S.  R.  407. 

86  Ark.  489,  112  S.  W.  189,  126  A.       11.  McKay  v.  McDougall,  25  Mont. 

S.  K  1098.  258,  64  Pac.  669,  87  A.  S.  R.  395. 

7.  Cherokee   Const.   Co.   v.  Bishop,       12.  Note ;  87  A.  S.  R.  409. 
86  Ark.  489,  112  S.  W,  189,  126  A.       13.  See  infra,  par.  82. 

S.  R.  1098.  14.  Big    Three    Min.,    etc.,    Co.    v. 

Note :  20  Ann.  Cas.  1172.  Hamilton,  157  Cal.  130,  107  Pac.  301, 

And  see  infra,  par.  98,  as  to  for-  137  A.  S.  R.  118. 

feiture  of  mining  leases.  15.  Hough  v.  Hunt,  138  Cal.  142, 

8.  Dve  V.  Crarv,  13  N.  M.  439,  85  70  Pac.  1059,  94  A.  S.  R.  17. 
Pac.  1038,  9  L.R.A.(N.S.)   1136  and  Note:  87  A.  S.  R.  410. 

note.  And   see  generally   the   cases   cited 

9.  Sissons  v.  Summers,  24  Nev.  379,  in  this  paragraph,  and  infra,  par.  80. 
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claim  may  be  credited  thereon  if  beneficial  to  it,**  and  this  is  true  even 
if  there  are  several  claims  for  which  credit  is  asked  for  outside  work, 
provided  they  are  held  in  common/'  and  the  work  is  for  the  general 
improvement  of  all  the  claims.*®  It  has  accordingly  been  held  that 
expenditures  required  upon  mining  claims  may  be  made  in  running 
a  tunnel  for  developing  the  claim  although  the  tunnel  is  not  run  on 
the  claim  itself. *•  Evidence  is  admissible,  however,  to  show  that  the 
work  is  of  no  value  for  the  purpose  of  facilitating  the  mineral  develop- 
ment of  the  claim  or  claims,  as  this  has  a  bearing  upon  the  question 
of  good  faith  in  making  the  expenditure.*^  And  testimony  of  the 
amount  expended  in  working  a  mine  is  admissible  in  an  action  to 
recover  such  amount.*  It  is  not  material,  however,  whether  or  not 
the  assessment  work  on  a  claim  was  actually  paid  for.*  Work  done 
by  a  mere  trespasser  or  stranger  to  the  title  of  a  mine  does  not  inure 
to  the  benefit  of  the  locator,  but  if  the  mine  is  represented  by  an 
owner,  and  annual  work  is  performed  by  or  at  his  instance,  or  of 
some  one  in  privity  with  him,  it  is  sufficient  •  While  a  relocator  is 
doubtless  entitled  to  the  benefit  of  such  improvements  of  the  property 
by  the  original  locator  as  have  acquired  the  character  of  fixtures  and 
become  a  part  of  the  land,  he  is  not  entitled  to  be  credited  with  their 
value  as  a  part  of  the  statutory  expenditure  which  he  must  show  as 
a  condition  of  obtaining  a  patent.* 

80.  Forfeiture  for  Failure  to  Do  Work. — ^The  estate  of  the  locator 
or  owner  of  a  mining  claim  before  a  patent  is  issued  is  a  conditional 
estate,  subject  to  be  defeated  by  the  failure  to  perform  the  required 
annual  work  upon  the  clain^,  and  any  qualified  person  may  take 
advantage  of  the  failure  to  perform  the  condition  and  relocate  the 
claim, ^  However,  after  a  valid  mining  location  has  been  made,  the 
title  thus  acquired  remains  so  until  forfeited  or  abandoned,  whether 
the  annual  assessment  work  has  been  performed  or  not.  A  party 
seeking  to  initiate  a  claim  to  mining  premises  already  legally  located 

16.  Jackson  v.  Roby,  109  U.  S.  440,  20.  Big  Three  Min.,  etc.,  Co.  v. 
3  S.  Ct.  301,  27  U,  S.  (L.  ed.)  990;  Hamilton,  157  Cal.  130,  107  Pae.  301, 
Bio:  Three  Min.,  etc.,  Co.  v.  Hamilton,    137  A.  S.  R.  118. 

157  Cal.  130,  107  Pac.  301,  137  A.  1.  Haws   v.   Victoria   Copper  Min. 
S.  R.  118 ;  Haw^ood  v.  Emery,  22  S.  Co.,  160  U.  S.  303,  16  S.  Ct.  282,  40 
D.  573,  119  K  W.  177,  133  A.  S.  B.  U.  S.    (L.  ed.)   436. 
941.  2.  Bier  Three  Min.,  etc..  Co.  v.  Ham- 
Note:  87  A.  S.  R.  410.  ilton,  157  Cal.  130,  107  Pac.  301,  137 

17.  Hawgfood  v.   Emery,  22   S.  D.  A.  S.  R.  118. 

573,   119  N.  W.   177,  133   A.   S.  R.  3.  Nesbitt  y.  Delmar's  Nevada  Gold 

941.  Min.  Co.,  24  Nev.  273,  52  Pac.  609, 

18.  Jackson  y.  Roby,  109  U.  S.  440,  53  Pac.  178,  77  A.  S.  R.  807. 
3  S.  Ct.  301,  27  U.  S.  (L.  ed.)  990;  Note:  87  A.  S.  R.  408. 
Bis:  Three  Min.,  etc.,  Co.  v.  Hamilton,  4:  Note:  68  L.R.A.  846. 

157  Cal.  130,  107  Pac.  301,  137  A.       5.  Elder  y.  Horseshoe  Min.,  etc.,  Co., 
S.  R.  118.  9  S.  D.  636,  70  N.  W.  1060,  62  A. 

19.  Note :  53  L.R.A.  799.  S.  R.  895. 
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has  tlie  burden  of  proving  by  dear  and  convincing  evidence  that  the 
annual  labor  thereon  has  not  been  performed,  in  order  to  establish 
that  the  ground  so  located  is  subject  to  relocation;  ^  and  to  do  this  he 
must  specially  plead  the  forfeiture.'  The  failure  to  do  the  required 
annual  assessment  work  on  a  mining  claim  does  not  change  the 
character  of  the  land,  and  cannot  be  taken  advantage  of  by  home- 
stead or  other  claimant  under  the  agricultural  liuid  laws;  only  the 
government  or  a  subsequent  locator  C€ui  complain  of  a  failure  on  the 
part  of  a  locator  to  do  the  necessary  annual  work,  and  the  subsequent 
locator  is  not  in  a  position  to  make  complaint  until  he  has  completed 
a  valid  location.^  If  adverse  possession  of  a  mining  claim  is  taken 
and  held  wrongfully,  the  rightful  owner  or  locator  is  excused  from 
doing  the  assessment  work  or  performing  other  requirements  to  perfect 
his  claim  during  the  time  of  such  holding.* 

81.  Time  or  Period  of  Doing  Work«— Section  2824  of  the  United 
States  Revised  Statutes  requires  that  some  work  should  be  done  on 
every  claim  to  mineral  land  in  every  year,  from  the  date  of  the  dis- 
covery until  the  issue  of  the  patent. *•  There  is,  however,  no  definite 
time  within  a  year  when  the  work  on  a  mining  claim  must  be  done. 
If  it  is  performed  any  time  within  the  year,  this  is  enough,  and  there 
can  be  no  forfeiture  until  the  entire  year  has  gone  by.  The  person 
making  the  location  has  one  year  in  which  to  make  the  representation, 
and  after  making  one  representation,  he  has  the  whole  of  the  next 
year  in  which  to  make  the  next  representation.**  Nevertheless,  state 
statutes  requiring  a  certain  amount  of  work  to  be  done  within  ninety 
days  after  the  location  is  made  have  been  upheld ;  **  as  have  regula- 
tions of  a  mining  district  to  the  same  effect.*'  Ground  embraced  in 
a  mining  location  may,  however,  become  a  part  of  the  public  domain 
so  as  to  be  subject  to  another  location  before  the  expiration  of  the 
statutory  period  for  performing  annual  labor  if,  at  the  time  when  the 
second  location  is  made,  there  has  been  an  actual  abandonment  of 

6.  Hannner  v.   Garfield  Min.,  etc..       Note:  87  A.  S.  R.  413. 
Co.,  130  U.  S.  291,  9  S.  Ct.  548,  32       And  see  supra,  par.  78. 

U.  S.  (L.  ed.)  964;  Buffalo  2iinc,  etc.,  8.  Thornton  v.  Kaufman,  40  Mont. 

Co.  V.  Crump,  70  Ark.  525,  60  S.  W,  282,  106  Pao.  361,  135  A.  S.  R*  618, 

572,  91  A.  S.  R.  87;  Big  Three  Min.,  Note:  68  L.R.A.  841. 

etc.,  Co.  y.  Hamilton,  157  Cal.  130,  9.  Utah  Min.,  ete.,  Co.  ▼.  Dickert^ 

107  Pac.  301, 137  A.  S.  R.  118;  Copper  etc.,  Sulphur  Co.,  6  Utah  183,  21  Pac, 

Mountain  Min.,  etc.,  Co.  v.  Butte,  etc.,  1002,  5  L.R.A.  259. 

Consol.    Copper,    etc.,   Min.    Co.,    39  Note:  87  A.  S.  R.  412. 

Mont.  487,  104  Pac.  540,  133  A.  S.  10.  Chambers  v.  Harrington,  111  U. 

R.  595.  S.  350,  4  S.  Ct.  428,  28  U.  S.   (L. 

Note:  87  A.  S.  R.  413  et  seq.  ed.)  452. 

7.  Copper  Mountain  Min.,  etc.,  Co.  11.  Note:  87  A.  S.  R.  408  et  seq. 
V.  Butte,  etc.,  ConsoL  Copper,  etc.,  12.  Sisson  v.  Sommers,  24  Nev.  379, 
Min.  Co.,  39  Mont.  487,  104  Pac»  540,  55  Pac.  829,  77  A.  S.  R.  815. 

133  A.  S.  R.  595.  13.  Note :  87  A.  S.  R.  409. 
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the  claim  by  the  first  locator.**  But  the  mere  quitting  of  work  upon 
a  mining  claim  temporarily  does  not  amount  to  an  abandonment; 
and  this  is  true  though  the  land  is  entered  as  a  homestead  by  a  third 
person,  but  without  the  consent  of  the  claimant  of  the  mine.**  It 
is  well  settled  that  when  the  statutory  proofs  of  the  claim  of  one  in 
possession  of  a  mine  have  been  filed  in  the  land  oflSce  and  are  com- 
plete, and  the  purchase  money  has  been  paid,  and  a  final  receipt  or 
patent  certificate  has  been  issued,  the  equitable  title  of  the  purchaser 
is  complete,  and  the  purchaser  is  not  required  thereafter,  and  prior 
to  the  actual  issuance  of  the  patent,  to  do  annual  assessment  work  to 
maintain  his  title.** 

82.  Work  on  Contiguous  Claims;  Association  Claims. — ^The  law  per- 
mits a  general  system  of  development  to  be  adopted  for  claims  held 
in  common ;  *'  and  the  rule  is  well  established  that  when  several  claims 
are  so  held,  work  for  the  benefit  of  all,. done  upon  any  one  of  them, 
in  a  given  year,  to  an  amount  equal  to  that  required  to  be  done  on 
all  and  of  a  character  calculated  to  inure  to  their  benefit,  meets  the 
requirements  of  the  mining  laws.*®  Work  for  this  purpose  may  be 
done  not  only  within  the  boundaries  of  the  claims  themselves,  or 
upon  one  of  a  group  of  contiguous  claims,  but  upon  adjacent  patented 
land,  or  even  upon  adjacent  public  land,  provided  only  it  is  made 
for  the  purpose  of  developing  the  claims  and  to  facilitate  the  extraction 
of  ore  therefrom ;  *•  and  it  is  usually  a  question  of  fact  as  to  whether 
the  requirements  of  the  law  in  respect  to  the  reasonable  adaptation  of 
the  work  to  this  end  have  been  met.*®  The  mere  assertion  that  it  was 
pursued  for  that  purpose  does  not  suffice,  even  though  good  faith  in 

14.  FarreH  v.  Lockhart,  210  U.  S.  Chambers  v.  Harrington,  111  U.  S. 
142,  28  S.  Ct.  681,  52  U.  S.  (L.  ed.)  350,  4  S.  Ct.  428,  28  U.  S.  (L.  ed.) 
994,  16  L.R.A.(N.S.)  162.  452;  Big  Three  Min.,  etc.,  Co.  v.  Ham- 

15.  Buffalo  Zinc,  etc.,  Co.  v.  Crump,  ilton,  157  Cal.  130,  107  Pac.  301,  137 
70  Ark.  525,  69  S.  W.  572,  91  A.  S.  A.  S.  R.  118;  Duncaa  v.  Eagle  Bock 
R.  87.  Gold  Min.,  etc.,  Co.,  48  Colo.  569,  111 

16.  Deffeback  v.  Hawke,  115  U.  S.  Pac.  588,  139  A.  S.  R.  288;  Haw- 
392,  6  S.  Ct.  95,  29  U.  S.  (L.  ed.)  good  v.  Emery,  22  S.  B.  573,  119  K. 
423;  Benson  Min.,  etc.,  Co.  v.  Alta  W.  177,  133  A.  S.  R.  941;  Wilson  ▼. 
Min.,  etc.,  Co.,  145  U.  S.  428,  12  S.  Triumph  Consol.  Min.  Co.,  19  Utah 
Ct.  877,  36  U.  S.  (L.  ed.)  762;  Bat-  66,  56  Pac.  300,  75  A.  S.  R.  718. 
terton  v.  Douglas  Min.  Co.,  20  Idaho  Note:  87  A.  S.  R.  411. 

760,  120  Pac.   827,  38  L.R.A.(N.S.)  19.  Copper  Mountain  Min.,  etc.,  Co. 

1121  and  note.  r.    Butte,   etc.,   Consol.   Copper,   etc., 

Notes:  87  A.  S.  R.  412;  Ann.  Cas.  Min.  Co.,  39  Mont.  487,  104  Pac.  540, 

1912D  1317.  133  A.  S.  R.  595.    And  see  supra,  par. 

As  to  applications  for  patents  and  79. 

their  effect  generally,  see  infra,  par.  20.  Big    Three    Min.,    etc.,    Co.    ▼. 

123.  Hamilton,  157  Cal.  130,  107  Pac.  301, 

17.  Jackson  v.  Robv,  109  U.  S.  440,  137  A.  S.  R.  118;  Copner  Mountain 
3  S.  Ct.  301,  27  U.  S.   (L.  ed.)  990.  Min.,  etc.,  Co.  v.  Butte,'  etc.,  Consol. 

18.  Jackson  v.  Roby,  109  U.  S.  440,  Copper,  etc.,  Min.  Co.,  39  Mont.  487, 
3  S.  Ct.  301,  27  U.  S.  (L.  ed.)  990;  104  Pac.  540,  133  A.  S.  R.  595. 

1172 


18  B.  a  L.  MINES  §  83 

its  pursuit  be  conceded.^  It  is  a  rule  also  that  apportionment  of  work 
intended  to  aid  in  the  development  of  a  group  of  claims  cannot  be 
made  between  the  several  claims.  The  improvement  constitutes  a 
distinct  entity.*  Claims  held  in  common  for  mining  purposes,  and 
made  the  object  of  work  so  done,  usually  adjoin  or  are  contiguous,  but 
this  is  not  an  absolute  requirement,  for  work  done  upon  one  of  a  group 
of  claims  owned  in  common  mav  inure  to  the  benefit  of  all,  even 
though  the  claims  are  not  adjoining.'  Where  there  are  several  adja- 
cent claims  held  by.  different  persons,  development  work  may,  under 
an  agreement  between  the  owners,  all  be  done  on  one  claim  and 
credited  to  the  several  claims,  such  work  being  beneficial  to  all  the 
claims  and  a  part  of  the  general  plan  or  scheme  for  their  development, 
but  one  of  the  owners  in  common  of  mining  claims  so  held  cannot 
prevent  the  forfeiture  of  his  rights  therein  by  his  co-owner,  by  per- 
forming work  on  adjacent  claims  in  which  his  co-owner  has  no 
interest,  in  the  absence  of  any  agreement  between  them  for  the  doing 
of  such  work  or  of  any  showing  that  it  was  part  of  a  general  plan  for 
the  development  of  the  mines  in  question  in  connection  with  those 
on  which  the  work  was  done.*  In  reference  to  what  is  termed  an 
''association  claim,''  the  rule  is  that  it  is  not  necessary  that  work 
should  be  done  nor  improvements  made  on  each  twenty  acres;  and 
that  the  one  doing  of  assessment  work  is  all  that  is  required  for  the 
whole  tract.* 

IX.  Teansfers  and  Conveyancbs 

83.  Mineral  Grants  Generally. — Minerals  in  place  are  land,  and 
must  be  conveyed  with  the  same  formalities  as  other  lands  are  con- 
veyed ;  •  and  this  is  the  rule  as  to  the  interest  of  a  locator  of  a  mining 

1.  Copper  Mountain  Min.,  etc.,  Co.  34  L.R.A.(N.S.)  120;  Williams  v.  Gib- 
V.  Butte,  etc.,  Consol.  Copper,  etc.,  son,  84  Ala.  228,  4  So.  350,  5  A.  S.  R. 
Min.  Co.,  39  Mont.  487,  104  Pac.  540,  368 ;  Consolidated  Coal  Co.  v.  Baker, 
133  A.  S.  R.  595.  135  111.  545,  26  N.  E.  651,  12  L.R.A. 

2.  Duncan  v.  Eagle  Rock  Gold  Min.,  247;  Entwhistle  v.  Henke,  211  111.  273, 
etc.,  Co.,  48  Colo.  669,  111  Pac.  588,  71  N.  E.  990, 103  A.  S.  R.  196 ;  Knight 
139  A.  S.  R.  288.  v,  Indiana  Coal,  etc.,  Co.,  47  Ind.  105, 

3.  Big  Three  Min.,  etc.,  Co.  v.  Ham-  17  Am.  Rep.  692;  Kincaid  v.  McGow- 
ilton,  157  Cal.  130,  107  Pac.  301,  137  an,  88  Ky.  91,  4  S.  W.  802,  13  L.R.A. 
A.  S.  R.  118.  289;  Thompson  v.  Gregory,  4  Johns. 

4.  Hawgood  v.  Emery^  22  S.  D.  573,  (N.  Y.)  81,  4  Am.  Dec.  255;  Arm- 
119  N.  W.  177,  133  a:  S.  R.  941.  strong  v.  Lake  Champlain  Granite  Co., 

5.  MiUer  v.  Chrisman,  140  Cal.  440,  147  N.  Y.  495,  42  N.  E.  186,  49  A. 
73  Pac.  1083,  74  Pac.  444,  98  A.  S.  R.  S.  R.  683 ;  Caldwell  v.  Fulton,  31  Pa. 
63 ;  McDonald  v.  Montana  Wood  Co.,  St.  475,  72  Am.  Dec.  760 ;  Caldwell 
14  Mont.  88,  35  Pac.  668,  43  A.  S.  R.  v.  Copeland,  37  Pa.  St.  427,  78  Am. 
616.  Dec.  436;   Lillibridge  v.   Lackawanna 

6.  Forbes  v.  Gracev,  94  U.  8.  762,  Coal  Co.,  143  Pa.  St.  293,  22  Atl.  1035, 
24  U.  S.  (L.  ed.)  313:  HaUa  v.  Rog-  24  A.  S.  R.  544,  13  L.R.A.  627;  Dela- 
ers,  176  Fed.  709,  100  C.  C.  A.  263,  ware,  etc.,  Canal  Co.  v.  Hughes,  183 
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claim  although  the  paramount  title  remains  in  the  government.' 
Since  the  right  to  enter  ui)on  land  and  dig  for  and  remove  ore  there- 
from is  an  interest  in  land,  contracts  conferring  that  right  must  be 
in  writing,®  and,  for  like  reason,  the  words  of  a  grant  of  minerals, 
unambiguous  in  themselves,  cannot  be  controlled  by  proof  that  the 
parties  used  them  with  a  definite  and  limited  meaning,  for  the  purpose 
of  that  particular  instrument.^  It  has  been  held,  however,  that  where 
the  right  to  a  mining  claim  on  public  lands  rests  upon  possession 
only,  the  rule  is  that  a  sale  by  parol  by  one  in  possession,  accompanied 
by  a  transfer  of  possession,  transferred  the  title.**  A  mining  right 
may  be  separated  from  the  surface,  which  may  be  held  by  one  per- 
son and  the  mining  right  by  another,**  and  the  ownership  of  mines, 
whether  opened  or  unopened,  may  exist  distinct  from  the  ownership 
of  the  surface.**  There  may  be  as  many  different  owners  as  there 
are  strata;  thus,  one  person  may  own  the  surface,  another  may  be 
entitled,  by  conveyance,  to  the  iron,  another  to  the  limestone,  and 

Pa,  St  66,  38  Atl.  568,  63  A.  S.  R.  L.R.A.(N.S.)    477;   Buck  v.   Walker, 

743,  38  L.R.A.  826;  Murray  v.  Allred,  115  Minn.  239,  132  N.  W.  205,  Ann. 

100  Tenn.  100,  43  S.  W.  355,  66  A.  Cas.  1912D  882  and  note;  Snoddv  v. 

S.  R.  740,  39  L.R.A.  249 ;  Lavagnino  Bolen,  122  Mo.  479,  24  S.  W.  142,  25 

V.   Uhlig,  26  Utah  1,  71  Pac.  1046,  S.  W.  932,  24  L.R.A.  507;  Hartwell 

99  A.  S.  R.  808.  v.  Camman,  10  N.  J.  Eq.  128,  64  Am. 

Notes :  63  Am.  Dec.  100  et  seq. ;  135  Dec.  448 ;  Gill  v.  Fletcher,  74  Ohio  St. 

A.  S.  R.  137;  140  A.  S.  R.  952.  295,  78  N.  E.  433,  113  A.  S.  R.  962; 

And  see  infra,  par.  110,  as  to  the  Chartiers  Block  Coal   Co.  v.  Mellon, 

same    rule    regarding    petroleum    or  152  Pa.  St.  286,  25  Atl.  597,  34  A. 

mineral  oil.  S-  R.  646,  18  L.R.A.  702;  Lewey  v. 

7.  Mt.  Rosa  Min.,  etc.,  Co.  v.  Palm-  H.  C.  Fricke  Coke  Co.,  166  Pa.  St. 
er,  26  Colo.  56,  66  Pac.  176,  77  A.  536,  31  AU.  261,  46  A.  S.  R.  684, 
S.  R.  245,  60  L.R.A.  289.  28  L.R.A.  283;  Byers  v.  Byers,  183 

8.  Riddle  v.  Brown,  20  Ala.  412,  66  Pa.  St.  509,  38  Atl.  1027,  63  A.  S. 
Am.  Dec.  202;  Entwhistle  v.  Henke,  R.  765,  39  L.R.A.  537;  YougWogheny 
211  lU.  273,  71  N.  E.  990,  103  A.  River  Coal  Co.  v.  AUegheny  Nat. 
S.  R.  196.  Bank,  211  Pa.  St.  319,  60  Atl.  924, 

9.  Hartwell  v.  Camman,  10  N.  J.  69  L.R.A.  637;  Maasot  v.  Moses,  3 
Eq.  128,  64  Am.  Dec.  448;  Armstrong  S.  C.  168,  16  Am.  Rep.  697;  Virginia 
v.  Lake  Champlain  Granite  Co.,  147  Coal,  etc.,  Co.  v.  Hylton,  115  Va.  418, 
N.  Y.  495,  42  N.  E.  186,  49  A.  S.  R.  79  S.  E.  337,  Ann.  Cas.  1915A  741; 
683  and  note.  Williams  v.   South  Penn  Oil  Co.,  52 

10.  Union  Consol.  Silver  Min.  Co.  W.  Va.  181,  43  S.  E.  214,  60  L.R.A. 
V.  Taylor,  100  U.  S.  37,  25  U.  S.  (L.   795. 

ed.)    541.  Note:  140  A.  S.  R.  952. 

Note :  63  Am.  Dec.  107.  12.  Caldwell  v.  Copeland,  37  Pa,  St 

11.  Riddle  v.  Brown,  20  Ala.  412,  427,  78  Am.  Dec.  436 ;  Massot  v.  Moses, 
56  Am.  Dec.  202;  Williams  v.  Gibson,  3  S.  C.  168,  16  Am.  Rep.  697:  Bowser 
84  Ala.  228,  4  So.  350,  5  A.  S.  R.  v.  Maclean,  2  De  G.  F.  &  J.  415,  30 
368;  Graciosa  Oil  Co.  v.  Santa  Bar-  L.  J.  Ch.  273,  17  Eng.  Rul.  Cas.  452 
bara  County,  156  Cal.  140,  99  Pac.  As  to  surface  ownership  and  presump 
483,  20  L.R.A.(N.S.)  211;  Moore  v.  tion  arising  therefrom,  see  infra,  pau 
Griffin,  72  Kan.  164,  83  Pac.  396,  4  86. 
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still  another  to  a  stratum  of  coal.^  After  severance,  the  surface  and 
minerals  are  held  by  separate  and  distinct  titles  in  severalty,  and 
each  is  a  freehold  estate  of  inheritance.^*  Certain  conveyances  or 
grants  of  less  than  an  exclusive  right  in  the  minerals  themselves  are 
deemed  to  be  mere  privileges,  constituting  no  property  in  the  land 
itself  and  are  what  is  termed  at  common  law  incorporeal  heredita- 
ments.** But  since  under  modem  law,  livery  of  seisin — as  the  distin- 
guishing feature  between  corporeal  and  incorporeed  hereditaments — 
has  beien  supplanted  by  deed  and  registration,  there  is  nothing  incon- 
gruous in  considering  a  grant  of  the  substratum  a  grant  of  land  as 
much  as  is  a  conveyance  of  the  surface  itself ,*•  and  so  it  is  the  general 
rule  that  whether  the  granted  right  therein  be  deemed  a  corporeal  or 
an  incorporeal  hereditament,  it  should  be  conveyed  or  granted  as 
land  itself." 

84.  Severance  by  Grant,  Reservation,  or  Exception. — The  sever- 
ance of  a  mine  and  the  surface  of  lands  may  be  accomplished  by  a 
conveyance  of  the  mines  and  minerals,**  or  by  a  conveyance  of  the 
land  with  a  reservation  or  exception  as  to  the  mines  and  minerals.^* 

IS.  Knight  V.  Indiana  Coal,  ete.,  Co.,  56  Am.  Dec.  202;  lillibridge  v.  Lack- 

47  Ind.  105,  17  Am.  Rep.  692;  Cald-  awanna  Coal  Co.,  143  Pa.  St.  293,  22 

weU  V.  Copeland,  37  Pa.  St.  427,  78  Atl.  1035,  24  A.  S.  R.  544,  13  L.R.A. 

Am.  Dec.  436;  Lillibridge  v.  Lacka-  627. 

wanna  Coal  Co.,  143  Pa.  St.  293,  22  Notes:  63  Am.  Dec.  101  et  seq.;  17 

Atl.  1035,  24  A.  S.  R.  544,  13  L.R.A.  Eng.  Rul.  Cas.  475.      .. 

627;  Chartiers  Block  Coal  Co.  v.  Mel-  18.  Halla  v.  Rogers,  176  Fed.  709, 

Ion,  152  Pa.  St.  286,  25  Atl.  697,  34  100   C.   C.   A.  263,   34  L.R.A.  (N.S.) 

A.  S.  R.  645,  18  L.B.A.  702;  Lewey  120;  Crowe  Coal,  etc.,  Co.  v.  Atkin- 

V.  H.  C.  Fricke  Coke  Co.,  166  Pa.  St.  son,  85  Kan.  357,  116  Pac.  499,  Ann. 

636,  31   Atl.   261,  45  A.   S.  R.   684,  Cas.  1912D  1196;  Gordon  ▼.  Park,  202 

28  L.R.A.  283.  Mo.  236,  100  S.  W.  621,  119  A.  S.  R. 

14.  Yoiighioirhenv  River  Coal  Co.  v.  802;  Gill  v.  Fletcher,  74  Ohio  St.  296, 
Allechen V  Nat^  Bank,  211  Pa.  St.  319,  78  N.  E.  433,  113  A.  S.  R.  962 ;  Cald- 
60  Atl.  924,  69  L.R.A.  637.  well  v.  Fulton,  31  Pa.  St.  475,  72  Am. 

Note:  140  A.  S.  R.  952.  Dec.   760;    Caldwell   v.   Copdand,  37 

15.  Arnold  v.  Stevens,  24  Pick.  Pa.  St.  427,  78  Am.  Dec.  436;  LUH- 
(Mass.)  106,  35  Am.  Dec.  305;  Ryck-  bridge  v.  Lackawanna  Coal  Co.,  143 
man  v.  Gillis,  57  N.  Y.  68,  15  Am.  Pa.  St.  293,  22  Atl.  1035,  24  A.  S.  R. 
Rep.  464;  Johnston  Iron  Co.  v.  Cam-  544  and  note,  13  L.R.A.  627;  Dela- 
bria  Iron  Co.,  32  Pa,  St.  241,  72  Am.  ware,  etc.,  Canal  Co.  v.  Hughes,  183 
Dec.  783 ;  Gloninger  v.  FrankHn  Coal  Pa.  St.  66,  63  A.  S.  R.  743,  38  L.R.A. 
Co.,  55  Pa.  St.  9,  93  Am.  Dec.  720;   826. 

Delaware,  etc.,  Canal  Co.  v.  Hughes,  Note:  24  A.  S.  R.  554. 

183  Pa.  St.  66,  38  Atl.  568,  63  A.  S.  R.  19.  Famum  v.  Piatt,  8  Pick.  (Mass.) 

743,    38    L.R.A.    826;    Sutherland    v.  339, 19  Am.  Dec.  330 ;  Buck  v.  Walker, 

Heathcote,  [1892]  1  Ch.  475,  61  L.  J.  115  Minn.  239,  132  N.  W.  205,  Ann. 

Ch.  248,  66  L.  T.  N.  S.  210,  17  Eng.  Cas.  1912D  882;  Gill  v.  Fletcher,  74 

Rul.  Cas.  785.  Ohio  St.  295,  78  N.  E.  433,  113  A. 

Note:  63  Am.  Dec.  101.  S.  R.  962;  Caldwell  v.  Copeland,  37 

16.  Caldwell  v.  Fulton,  31  Pa.  St.  Pa.  St.  4'27,  78  Am.  Dec.  436 ;  Hendler 
475,  72  Am.  Dec.  760.  v.  Leliigh  Valley  R.  Co.,  209  Pa.  St. 

17.  Riddle  v.  Brown,  20  Ala.  412,  256,  58  Atl.  486,  103  A.  S.  R.  1005; 
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There  is  no  substantial  difference  between  these  two  methods  in  the 
i-esult  accomplished ;  *®  for  a  reservation  will  be  construed  as  an 
exception  where  that  is  the  plain  intent  and  the  grantor  will  retain 
in  himself  a  fee  simple  estate  in  the  portion  reserved.^  And  so  the 
fact  that  subsequent  to  the  severance  of  the  minerals  from  the  surface 
estate  a  conveyance  of  the  land  is  made  in  which  no  reservations  or 
exceptions  of  the  minerals  are  set  forth  does  not  extinguish  the  rights 
of  the  mineral  owner  nor  vest  any  of  the  mineral  rights  in  the  grantee 
of  such  a  conveyance.-  Either  a  grant  or  exception  of  "minerals" 
will  include  all  inorganic  substances  which  can  be  taken  from  the 
land,  and  to  restrict  the  meaning  of  the  term,  there  must  be  qualify- 
ing words  or  language  evincing  that  the  parties  contemplated  some- 
thing less  general  than  all  substances  legally  cognizable  as  minerals.' 
Contracts  excepting  ores  and  minerals  from  grants  of  land  with  a 
reservation  of  the  right  to  enter  upon  the  portion  thereof  granted  are 
in  accordance  with  long  established  usage  and  have  been  invariably 
held  by  the  courts  to  be  valid ;  hence  they  are  not  contrary  to,  but  in 
harmony  with,  public  policy.*  It  must  be  remembered,  however,  that 
the  owner  may  convey  the  minerals  upon  condition  that  the  vendee 
extract  them  by  a  specific  time,  or  in  a  stipulated  mode,  or  that  title 
shall  pass  only  when  certain  royalties  be  paid;  in  these  instances  there 
is  no  present  consummated  sale.* 

85.  Surface  Owner's  Right;  Effect  of  Certain  Exceptions  and  Reser- 
vations.— The  word  "surface,"  when  specifically  used  as  a  subject  of 
conveyance,  means  that  portioti  of  the  land  which  is  or  may  be  used 

Murray  v.  Albed,  100  Tenn.  100,  43  4  L.R.A.(N.S.)  477;  Marvin  r.  Brew- 
S.  W.  355,  66  A.  S.  R.  740,  39  L.R.A.  star  Iron  Min.  Co.,  55  N.  Y.  538,  14 
249;  Koen  v.  Bartlett,  41  W.  Va.  559,  Am.  Rep.  322;  Gill  v.  Fletcher,  70 
23  S.  E.  664,  56  A.  8.  R.  884,  31  Ohio  St.  295,  78  N.  E.  433,  113  A.  S. 
L.R.A.  128;  Maple  v.  John,  42  W.  Va.  R.  962;  Murrav  v.  AUred,  100  Tenn. 
30,  24  S.  E.  608,  57  A.  S.  R.  839  100,  43  S.  W.'355,  66  A.  S.  R.  740, 
and  note,  32  L.R.A.  800;  Amnions  v.  39  L.R.A.  249;  Bell  v.  Wilson,  L.  R. 
Toothman,  50  W.  Va.  165,  53  S.  E.  1  Ch.  303,  12  Jur.  N.  S.  263,  14  L.  T. 
13,  115  A.  S.  R.  908;  Hext  v.  Gill,  N.  S.  115,  35  L.  J.  Ch.  337,  17  Eng. 
L.  R.  7  Ch.  699,  41  L.  J.  Ch.  761,  Rul.  Cas.  422;  Hext  v.  Gill,  L.  R. 
27  L.  T.  N.  S.  291,  20  W.  R.  957,  7  Ch.  699,  41  L.  J.  Ch.  761,  27  L.  T. 
17  Eng.  Rul.  Cas.  429.  N.  S.  291,  20  W.  R.  957,  17  Eng.  Rul. 

Notes:  24  A.  S.  R.  554;  18  Ann.   Cas.  429. 
Cas.  801.  2.  Kineaid  v.  McGowan,  88  Ky.  91, 

20.  White  V.  Miller,  200  N.  Y.  29,  4  S.  W.  802,  13  URJl,  289. 
92  N.   E.  1065,   140   A.   S.   R.   618;       Note:  140  A.  S.  R.  953. 
Foster  v.  Runk,  109  Pa.  St,   291,  2       3.  White  v.  Miller,  200  N.  Y.  29, 
Atl.  25,  58  Am.  Rep.  720 ;  Lillibridge   92  N.  E.  1065,  140  A.  S.  R.  618. 
V.  Lackawanna  Coal  Co.,  143  Pa.  St.       4.  Buck  v.  Walker,  115  Minn.  239, 
203,  22  Atl.  1035,  24  A.  S.  R.  544,  132  N.  W.  205,  Ann.  Cas.  1912D  882. 
13  L.R.A.  627.  5.  Halla  v.  Rogers,  176  Fed.   709, 

1.  Catlin  V.  Uoyd,  180  111.  398,  54  100   G.   C.   A.   263,   34   L.R.A.(N.S.) 
N.  E.  214,  72  A.  S.  R.  216;  Moore   120.    And  see  infra,  par.  85. 
V.  Griffin,  72  Kan.  164,  83  Pac.  395, 
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for  agricultural  purposes,  and  a  conveyance  of  the  surface  of  a  tract 
of  land  may  as  completely  sever  the  surface  from  the  various  strata 
beneath  it  as  the  conveyance  of  the  coal,  iron,  limestone,  or  any  other 
specified  stratum  or  interest  in  -the  land  conveys  a  separate  estate.* 
Prima  facie,  however,  the  owner  of  the  soil  or  surface  has  a  right  to 
the  mines  and  minerals  underneath.'  Hence,  a  general  conveyance 
of  land  without  any  exception  or  reservation  of  the  minerals  therein 
carries  with  it  the  minerals  as  well  as  the  surface;®  and  this  rule 
applies  to  patents  issued  to  mining  lands  by  the  govei*nment.*  Under 
the  Mexican  law,  a  government  grant  of  mineral  lands  would  pass 
no  interest  in  the  minerals,  but  merely  an  interest  in  the  soil  distinct 
from  that  in  the  minerals,  unless  by  express  words  the  grant  passed 
such  minerals.**  The  presumption  that  the  surface  owner  is  entitled 
to  the  minerals  is  rebuttable  by  showing  a  distinct  title  to  the  surface 
in  one,  and  to  that  which  is  underneath  in  another.**  It  has  been 
held,  however,  that  a  conveyance  excepting  and  reserving  mines  and 
minerals  with  the  right  of  entry  does  not  except  /rom  its  operation 
ledges  of  limestone  rising  above  the  natural  surface  of  the  earth,  and 
visible  when  the  deed  was  made,  nor  give  the  grantee  the  right  to  con- 
duct open  quarrying  for  the  purpose  of  taking  possession  of  such 
limestone-*'  T^Tien  a  landowner  sells  the  surface,  reserving  to  him- 
self the  minerals  with  power  to  get  them,  he  must,  if  he  intends  to 
have  power  to  get  them  in  a  way  w^hich  will  destroy  the  surface,  frame 
the  reservation  in  such  a  way  as  to  show  the  intention  clearly ;  *•  and 
where,  in  such  a  conveyance,  a  wayleave  is  reserved  over  the  surface,  it 
will  be  restricted  to  the  purpose  of  getting  the  minerals,  and  will  not 
entitle  the  mine  owner  to  a  wayleave  for  different  or  larger  purposes.** 

6.  Williams  v.  South  Penn  Oil  Co.,       10.  Moore   v.    Smaw,   17   Cal.    199, 

62  W.  Va.  181,  43  S.  E.  214,  60  L.R.A.   79  Am.  Deo.  123. 

795.  11.  Riddle  v.  Brown,  20  Ala.  412, 

7.  Delaware,     etc.,     Canal     Co.     v.   56  Am.  Deo.  202;  Kentucky  Diamond 
Hughes,  183  Pa.  St.  66,  38  Atl.  568,  Min.,  etc.,  Co.  v.  Kentucky  Transvaal 

63  A.  S.  R.  743,  38  L.RJV.  826;  Diamond  Co.,  141  Ky.  97,  132  S.  W. 
Townley  v.   Gibson,  2  T.   R.   701,   1  397,  Ann.  Cas.  1912C  417. 

Rev.  Bep.  600,  17  Eng.  Rul.  Cas.  477  12.  Bradv  v.  Smith,  181  N.  Y.  178, 

and  note.  73  N.  E.  963,  106  A.  S.  R.  531,  2 

8.  Montana  Min.   Co.  v.   St.  Louis  Ann.  Cas.  636.    And  see  supra,  par. 
Min.,  etc.,  Co.,  204  U.  S.  204,  27  S.  5,  as  to  quarries. 

Ct.  254,  51  U.  S.  (L.  ed.)  444;  Moore  13.  Hext  v.  GUI,  L.  R.  7  Ch.  699, 

V.   Smaw,  17  Cal.  199,  79  Am.  Dec.  41  L.  J.  Ch.  761,  27  L.  T.  N.  S.  291, 

123 ;  Kincaid  v.  McGowan,  88  Ky.  91,  20  W.  R.  957,  17  Eng.  Rul.  Cas.  429 

4  S.  W.  802,  13  L.R.A.  289.  and  note. 

Note:  140  A.  S.  R.  953.  14.  Durham,  etc.,  R.  Co.  v.  Walker, 

As  to  the  exception  to  this  rule  in  2  Q.  B.  940,  2  Gale  &  Dav.  326,  17 

the  case  of  dedication  of  highways  to  Eng.  Rul.  Cas.  599.     And  see  supra, 

public  use,  see  infra,  par.  87.  par.  60,  66. 

9.  See  infra,  par.  123. 
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86.  Nonuser  of  Mineral  Owner's  Rigkt  after  Severance. — ^It  is  a 

well  settled  rule  that  where,  by  deed,  there  has  been  a  severance  of  the 
mineral  estate  from  the  surface  estate,  the  owner  of  the  minerals  will 
not  lose  his  right  or  his  possession  by  any  length  of  nonuser,  and  in 
such  a  case  the  owner  or  subsequent  occupier  of  the  surface  can 
acquire  no  title  by  the  statute  of  limitations  to  the  minerals  by  his 
exclusive  and  continued  occupancy  and  enjoyment  of  the  surface 
merely.^*  Nonuser  of  lands  or  mines  raises  no  presumption  against 
an  owner  holding  written  evidence  of  title,  there  being  no  possession 
adverse  to  him,  or  conflicting  with  his  rights,  although  the  rule  seems 
to  be  otherwise  when  the  right  is  founded  on  use  merely.^*  And  no 
presumption  of  a  grant  of  a  right  to  mines  reserved  by  an  old  con- 
veyance, or  of  a  release  of  a  right  of  entry  for  the  purpose  of  working 
them,  arises  from  the  mere  nonexercise  of  the  rights  reserved.*' 

87.  Property  in  Mines  under  Highways  and  Rights  of  Way. — 
The  property  in  mines  under  a  public  highway  is,  prima  facie,  in  the 
freeholder  of  the  surface  over  which  the  highway  passes ;  *®  and  even 
where  a  dedication  is  made  for  highway  purposes,  and  the  statute 
provides  for  the  vesting  of  the  fee  in  the  municipality  for  the  public 
use,  this  does  not  carry  the  fee  or  title  to  ores  and  minerals  under 
such  highway.  The  term  "fee"  in  such  a  case  is  not  given  its  technical 
meaning,  but  will  be  construed  as  vesting  in  the  municipality  a  com- 
plete, perpetual,  arid  continuous  title  to  the  space  designated  as  streets, 
so  long  as  it  uses  them  for  the  purpose  intended.*'  Under  this 
principle  the  owner  of  the  land  over  which  a  highway  passes  not 
only  retains  the  /ee  thereto,  but  is  entitled  to  all  the  minerals  that  may 
be  discovered  imbedded  in  the  highway;  and  he  may  mine  such 
minerals  provided  he  does  so  in  such  a  way  as  not  to  interfere  with 
the  public  use  of  the  highway.*®  Where,  however,  the  presumption 
is  that  the  grantor  did  not  intend  to  withhold  any  interest  in  the 
land  so  dedicated,  it  has  been  held  that  minerals  reserved  upon  the 

15.  Arnold    v.    Stevens,    24    Pick.   10  Rev.  Rep.  207,  17  Eng.  Rul.  Cas. 
(Mass.  )106,  35  Am.  Dec.  305;  Marvin   585  and  note. 

V.  BrcT^^ter  Iron  Min.  Co.,  55  N.  Y.  Note:  140  A.  S.  R.  954. 

538,  14  Am.  Rep.  322  •  Gill  v.  Fletcher,  17.  Seaman  v.  Vawdrey,  16  Ves.  Jr. 

74  Ohio  St.  295,  78  N.  E.  433,  113  390,  10  Rev.  Rep.  207,  17  Eng.  Rul. 

A.  S.  R.  962;  Caldwell  v.  Copeland,  Cas.  585. 

37   Pa.    St.   427,   78   Am.   Dec.   436;  18.  Goodlittle  d.  Chester  t.  Alker, 

Wallace  v.  Elm  Grove  Coal  Co.,  58  1  Burr  133,  17  Eng.  Rul.   Cas.  549 

W.   Va.  449,  52   S.  E.  485,  6  Ann.  and  note. 

Cas.    140;    Seaman   v.   Vawdrev,   16  Notes:  46  L.R.A.(N.S.)  802  ct  seq.; 

Ves.  Jr.  390,  10  Rev.  Rep.  207,  17  2  Ann.  Cas.  596. 

Eng.  Rul.  Cas.  585.  19.  Leadville  v.  Bohn  Min.  Co.,  37 

Note:  140  A.  8.  R.  964.  Colo.  248,  86  Pac.  1038,  11  Ann.  Cas.                  ' 

16.  Arnold    v.    Stevens,    24    Pick.  443  and  note,  8  L.R.A.(N.S.)  422. 

(Mass.)   106,  35  Am.  Dec.  305;  Sea-       20.  Note:  2  Ann.  Cas.  596.  | 

man    v.   Vawdrey,   16   Ves.    Jr.    390, 
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dedication  will  pass  by  th0  owner's  oonveyanoe  if  the  conveyance 
makes  no  mention  of  them.^  A  question  not  raised  by  the  pleadings 
as  to  the  power  of  a  city  to  sell  coal  under  its  streets  cannot,  it  has 
been  said,  be  raised  for  adjudication  by  stipulation  of  the  parties  in 
an  action  by  the  city  for  trespass  in  removing  such  coal  where  no 
contract  has  been  in  fact  made  or  attempted  before  the  suit,  although 
the  stipulation  authorized  a  settlement  of  the  righta  of  the  parties 
on  the  basis  of  a  contract,  provided  the  court  will  uphold  the  power 
of  the  city  to  make  it.^  Generally  a  railroad  company  in  acquiring 
lands  for  a  right  of  way,  whether  it  be  by  grant  or  condemnation 
proceedings,  is  held  to  take  not  the  fee,  but  only  a  special  interest 
therein,  usually  termed  an  easement,  and  this  only  for  railroad  pur- 
poses. Hence,  the  general  rule  is  that  the  company  has  no  right  to 
take  from  such  right  of  way  any  minerals,  and  to  appropriate  them 
to  its  own  use,  the  title  to  any  minerals  found  or  existing  within  the 
limits  of  the  right  of  way  remaining  in  the  fee  owner.'  Under  this 
rule  it  has  been  held  that  the  owner  of  the  fee  from  which  oil  is  taken 
by  a  railroad  compyany  owning  the  right  of  way. may  recover  from 
it  what  it  received  from  a  sale  of  the  oil  in  the  absence  of  any  evidence 
showing  the  cost  of  bringing  it  to  the  surface.*  Similarly,  a  railroad 
company  which  enters  upon  land  without  color  of  title,  and  acquires 
by  adveocse  user  a  right  of  way,  and  thereby  only  an  easement,  has 
no  right  to  drill  gas  wells  within  such  right  of  way,  as  against  an 
owner  in  fee  of  such  lands,  or  as  against  a  lessee  of  mining  rights 
therein  holding  under  him.^ 

88.  Minerals  Removed  as  Personalty, — The  moment  mineral  or 
or©  becomes  detached  from  the  soil  of  the  public  lands  in  which  it 
is  imbedded,  it  becomes  personal  propert}'',  the  ownership  of  which 
is  in  the  man  whose  labor,  capital  and  skill  have  discovered  and  de- 
veloped the  mine  and  extracted  the  ore.*  It  is  then  free  from  any 
lien,  claim  or  title  of  the  United  States,  and  is  rightfully  subject  to 
taxation  by  the  state,  as  any  other  personal  property  is,  and  a  state 
statute  which  makes  a  tax  on  such  ore  a  lien  on  the  mines  or  mining 
claims  from  which  the  ore  is  extracted  is  not  an  interference  with 
the  right  of  property  of  the  government  in  the  lands  from  which  the 
ore  is  extracted.'    It  is  only  when  minerals  are  severed  from  the  soil 

1.  Snoddy  v.  Bolen,  122  Mo.  479,  Note:    45   L.R.A.(N.S.)    802. 
24  S.  W.  142,  25  S.  W.  932,  24  L.R.A.  6*  Note:  45  LJl.A.(N.S.)  803* 
507.  6.  Forbes  v.  Graeey,  94  U.  S.  762, 

2.  Union  Coal  Co.  v.  La  Salle,  136  24  U.  S.  (L.  ed.)  313;  Delaware,  etc., 
IlL  119,  26  K  E.  606,  12  L.R.A.  326w  Canal  Co.  v.  Hugheis,  183  Pa.  St.  66, 

8.  See  Eminent  Domain,  vol.  10,  38   Atl.   568,   63   A.   S,  R.   743,  38 
pp.  117,  119.  .   L,R.A.  826. 

4.  Right  of  Way  Oil  Co.  v.  Gladys       Note:  49  L.R.A.(N.S.)  966. 
City  Oil,  etc.,  Co.,  106  Tex.  94,  157       7.  Forbes  v.  Graeey,  94  U.  S.  762, 
S.  W.  737,  51  L.R.A.(N.S.)  268.  24  U.  S.  (L.  ed.)  313. 
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that  they  become  personal  chattels,  and  it  is  only  where  the  right  to 
dig  or  to  mine  them  is  not  exclusive  that  it  may  be  classed  as  an 
incorporeal  right,  or  easement  merely  in  the  nature  of  a  license.^  It 
is  obvious  that,  upon  severance,  minerals  may  be  the  subject  of  a 
larceny ;  but,  under  statute  in  a  number  of  jurisdictions,  larceny  may 
be  committed  of  gold  ore,  whether  severed  or  not* 

89.  Miscellaneous  Mining  Grants  and  Covenanta. — ^A  conveyance 
of  a  fractional  part  of  the  timber  and  minerals  on  a  tract  of  land,  in 
consideration  of  the  delivery  of  the  remaining  fraction  to  the  owner, 
carries  the  implied  condition  that  operations  for  their  removal  shall 
be  begun  within  a  reasonable  time;  and  the  omission  from  such  a 
conveyance  of  a  stipulation  as  to  when  development  operations  shall 
begin,  or  of  a  condition  reserving  the  right  of  re-entry  for  inaction, 
will  not  prevent  the  enforcement  of  the  implied  condition  that  they 
shall  be  begun  within  a  reasonable  time.**  In  some  jurisdictions  it 
has  been  expressly  held  that  if  an  interest  in  a  mine  is  conveyed  in 
consideration  of  the  agreement  of  the  grantee  that  he  will  take  ex- 
elusive  possession,  work  the  mine,  and  render  the  grantor  a  share  of 
the  proceeds,  every  subsequent  purchaser  having  notice  of  such  agree- 
ment acquires  title  subject  to  the  condition  implied  thereby.**  Certain 
covenants  in  mineral  conveyances  run  with  the  land,  as,  for  example, 
a  covenant  by  a  landowner  to  render  to  another  one  eighth  of  the 
mineral  product  of  his  land  in  consideration  of  a  covenant  to  construct 
a  level  for  the  purpose  of  draining  the  land  and  thus  making  the  ore 
therein  available,  which  is  supplemented  by  a  grant  to  the  covenantee 
of  such  one  eighth  of  the  ore.**  By  accepting  a  deed  excepting 
^'minos  and  minerals,"  the  grantee  does  not  enter  into  any  covenant 
with  respect  thereto,  but  in  a  proper  case  an  equitable  agreement  may 
be  implied  which  will  work  by  way  of  estoppel.  And  the  grantee  of 
a  grantee  under  such  a  deed,  whose  deed  is  made  subject  to  the  original 
exception,  does  not,  by  accepting  it,  enter  into  any  covenant  with 
respect  to  the  exception  and  is  not  precluded  from  afterward  acquir- 
ing title  to  the  excepted  property  nor  estopped  from  denying  that  his 
grantor  had  title.**  Under  the  well  known  principle  that  a  good  and 
indefeasible  title  in  fee  imports  such  ownership  of  the  land  as  enables 
the  owner  to  exercise  absolute  and  exclusive  control  of  it  as  against  all 
others,**  it  is  clear  that  an  outstanding  mineral  right  in  land  will 

8.  Williams  v.  Gibson,  84  Ala.  228,   Kv.   82,   146  S.  W.  438,  46  L.R.A. 
4  So.  350,  5  A.  S.  R.  368.    See  infra,    (N.S.)  672. 

par.  97,  as  to  license  to  mine.  11.  Downing    v.    Rademaeher,    133 

9.  Note:  49  L.R.A.(N.S.)  966,  969.  Cal.  220,  65  Pac.  385,  85  A.  S.  R.  160. 
And  see  Larceny,  vol.  17,  p.  33  et  12.  Crawford  v.  Witherbee,  77  Wis. 
peq.     As  to  trespass,  see  infra,  par.  419,  46  N.  W.  546,  9  L.R.A.  561. 
151.  13.  White  v.  MOler,  200  N.  Y.  29, 

10.  Eastern  Kentncky  Mineral,  etc.,   92  N.  E.  1065,  140  A.  S.  R.  618. 

Co.  V.   Swann-Day  Lumber  Co.,  148       14.  Adama  ▼.  Henderson,  168  XT.  S. 
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render  the  title  thereto  defective ;  ^^  and  the  same  effect  upon  the  title 
is  produced  by  an  outstanding  right  of  a  railroad  company,  for  all 
time,  to  pass  over  and  aeross  it  for  the  purpose  of  prospecting  for 
and  mining  minerals  other  than  coal.^®  Railroad  rights  of  way, 
annexed  and  subsidiary  to  mining  rights,  cannot  be  used  for  other 
than  the  agreed  purposes;  and  in  cases  where  they  are  used  for  pur- 
poses not  contemplated  by  the  grant,  equity  will  give  relief  and 
enjoin  the  continuance  of  such  use.^^  A  conveyance  of  a  fractional 
interest  in  a  mine  is  subject  to  a  condition  if  it  is  in  consideration  of 
the  agreement  of  the  grantee  that  he  will  take  exclusive  possession, 
work  the  mine,  and  render  to  the  grantor  the  remaining  fraction  of 
the  gross  proceeds.  The  equities  of  the  grantor  are  the  same  as  if  he 
had  leased  the  mine  to  be  worked  for  a  share  of  the  proceeds.*®  In 
some  jurisdictions  there  are  statutory  xequirements  as  to  the  sale  or 
mortgage  of  mines  or  mining  interests  by  corporations,  such,  for 
example,  as  a  pro\'ision  requiring  a  ratification  by  a  designated  number 
of  the  stockholders  of  all  such  transfers  or  mortgages.*' 

90.  Contracts  of  Sale  Generally. — ^It  is  obvious  that  contracts  relat- 
ing to  the  sale  of  mines  or  mining  interests  are  subject  to  the  same 
rules  as  govern  in  matters  relating  to  the  sale  of  other  real  property.*^ 
In  matters  involving  questions  of  fraud  in  reference  to  a  sale  of  a 
mining  right,  although  it  Lsl  the  general  rule  that  a  purchaser  must 
exercise  comm<m  prudence,  and,  if  he  fails  to  avail  himself  of  the 
(Mrdinary  means  of  information,  the  law  gives  him  no  redress,  a  vendor 
cannot,  however,  invoke  this  rule,  where  he  has  made  active  efforts  to 
conceal  the  condition  of  the  mine,  to  thwart  investigation  and  inquiry, 
and  in  misrepresenting  the  significance  of  conditions  that  were  appar- 
ent. Such  conduct  brings  the  case  within  the  salutary  exception 
designed  to  avoid  wicouragement  of  fraudulent  and  deceitful  practices. 
There  is  no  presumption  of  law  that  one  who,  when  about  to  purchase 
a  mine,  makes  an  investigation  himself,  and  consults  others  as  to 
the  condition  of  the  mine  or  its  value,  does  not  rely  upon  representa- 
tions made  by  the  seller.  Nor  is  it  necessary  that  a  mine  be  shown  to 
be  worthless  to.  entitle  one  defrauded  into  purchasing  it  to  hold  the 
seller  liable  for  the  loss  thereby  inflicted  upon  him.*  While  it  has 
been  held  that  a  vendee  is  not  bound  to  disclose  the  fact  that  there  is 

573,  18  S.  Ct.  179,  42  U.  S.  (L.  ed.)  Cal.  220,  65  Pac.  385,  85  A.  S.  R. 

584.  160.     And  see  infra,  par.  96  et  seq. 

15.  Note:  38  L.R.A.(N.S.)  32.  19.  Royal  Consol.  Min.  Co.  v.  Royal 

16.  Adams  v.  Henderson,  168  U.  S.  Consol.  Mines,  157  Cal.  737,  110  Pac. 
573,  18  S.  Ct.  179,  42  U.  S.  (L.  ed.)  123,  137  A.  S.  R.  165. 

584.  20.  See  Vendor  and  Purchaser. 

17.  Jackson  v.  Big  Sandy,  etc.,  R.  1.  Tooker  v.  Alston,  159  Fed.  599, 
Co.,  63  W.  Va.  18,  59  S.  E.  749,  129  86  C.  C.  A.  425,  16  L.R.A.(N.S.)  818. 
A.  S.  R.  965.  Note:  30  L.R.A.(N.S.)  761-753. 

18.  Downing    v.    Rademacher,    133 
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a  gold  mine  on  the  land  sold,  if,  however,  on  being  interrogated  as 
to  that,  he  denies  all  knowledge,  the  denial  will  be  a  fraud.*  In  all 
such  inquiries  it  is  a  M^ell  recognized  rule,  however,  that  purely  surface 
indications,  open  to  all  ordinary  observers  and  which  must  have  been 
known  to  the  vendee,  are  not  the  subject  of  concealment  and  mia- 
representation.'  And  it  cannot  be  said  that,  as  a  matter  of  law,  a 
mining  "prospect" — an  undeveloped  mine — is  without  any  market 
value,  since  it  is  a  custom  in  mining  communities  to  enter  into  trans- 
actions concerning  them  in  buying  and  selling.*  Instances  frequently 
occur  of  sales  of  mining  interests  by  the  use  of  deeds  or  contracts  in 
escrow.  In  this  connection  it  has  been  held  that  the  deposit  of  the 
net  proceeds  from  ores  in  a  designated  bank,  to  be  credited  on  the 
purchase  price,  as  stipulated  in  a  contract  for  the  sale  of  mines,  under 
which  the  purchaser  was  given  possession  and  the  deed  was  placed 
in  escrow,  to  be  delivered  upon  performance  of  his  undertakings,  is  a 
condition  concurrent  with  the  obligation  of  the  vendor  to  allow  the 
purchaser  to  remain  in  possession,  and  precedent  to  the  vendor's  obli- 
gation to  convey.  Under  such  instruments  a  purchaser  is  not  excused 
by  any  acts  of  the  vendor,  hindering,  but  not  preventing,  perform- 
ance.* Under  a  sale  of  land  or  coal  by  the  acre,  there  may  always 
be  an  abatement  from  unpaid  purchase  money,  or  a  recovery  of  pur- 
chase money  paid,  in  case  of  a  deficiency, in  the  quantity  of  the  land 
or  coal.*  On  the  subject  of  a  breach  of  contract,  the  laws  of  the 
particular  jurisdiction  and  the  facts  of  the  particular  case  must  afford 
the  solution.  Slight  and  unsubstantial  infractions  should  not  be 
regarded  as  putting  an  end  to  the  contract.  For  example,  the  fact 
that  a  small  quantity  of  ore  delivered  under  a  contract  providing  for 
successive  shipments  of  ore  free  from  foreign  substances  was  not  free 
from  them  does  not  justify  an  abandonment  of  the  entire  contract.' 
And  in  a  case  where  one  contracts  to  do  certain  work  in  connection 
with  mining  operations,  there  may  be  such  a  waiver  of  the  right  on 
the  part  of  the  owner  to  have  the  work  done  in  the  particular  manner 
stipulated  as  to  make  the  nile  of  damages  not  wholly  measurable  by 
the  amount  of  outlay  in  having  the  work  done  himself.^ 

91.  Options  and  Conditional  Contracts. — An  option  to  purchase 
mineral  land,  until  exercised,  creates  no  interest  in  the  premises,  and 

2.  Smith  V.  Beatty,  37  N.  C.  456,  5.  World's  Fair  Min.  Co.  v.  Powers, 
40  Am.  Dec.  436.  And  see  generally,  224  U.  S.  173,  32  S.  Ct.  453,  56  U.  S. 
Fraud  and  Deceit,  vol.  12,  p.  314  et    (L.  ed.)  717. 

seq.  6.  Light  v.  Grant,  73  W.  Va.  56, 

3.  Synnott  v.  Shaughnessy,  130  U.  79  8.  E.  1011,  51  L.R.A,(N.S.)  792. 
S.  572,  9  S.  Ct.  609,  32  U.  S.  (L.  7.  Worthington  v.  Gwin,  119  Ala. 
ed.)  1038.  44.  24  So.  739,  43  L.R.A.  382. 

4.  Kelly  v.  Clark,  21  Mont.  291,  53  8.  Stone^a  Coke,  etc,  Co.  v.  Ad- 
Pac.  959,  69  A.  S.  R.  668,  42  L.R.A.  dington,  112  Va.  807,  73  S.  E.  267, 
621.  37  L.R;A.(N.S.)  969. 
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if  the  right  of  exercising  such  an  option  contained  in  a  lease  is 
limited  to  the  lessee  and  ''no  other  person/'  an  assignment  of  the 
lease  does  not  carry  the  right  to  exercise  the  option.*  Time  may 
become  of  the  essence  of  a  contract  for  the  sale  of  property  not  only 
by  the  express  stipulation  of  the  parties,  but  from  the  very  nature  of 
the  property  itself;  mineral  property  especially  requires  that  the 
party  interested  in  it  be  vigiliant  and  active  in  asserting  his  rights. 
In  such  cases,  when  there  is  a  contract  between  the  owner  of  land 
and  another  person  that  if  such  person  shall  do  a  specified  act,  then 
the  owner  will  convey  the  land  to  him  in  fee,  the  relation  of  vendor 
and  purchaser  does  not  exist  between  the  parties  unless  and  until 
the  act  has  been  done  as  specified.^^  On  the  other  hand,  where  min- 
ing property  has  been  developed  by  the  courage  and  energy  and  at 
the  expense  of  one  in  rightful  possession  until  it  has  become  of  enor- 
mous value,  courts  will  look  with  disfavor  upon  the  claims  of  those 
who  have  lain  idle  while  awaiting  the  results  of  this  development, 
and  will  require  not  only  clear  proof  of  fraud,  but  prompt  assertion 
of  the  opposing  rights.  In  a  case  where  one  contracts  to  sell  an 
interest  in  a  mine  to  another  upon  the  vendor  acquiring  the  title 
to  the  mine  by  legal  proceedings  about  to  be  commenced,  the  failure 
of  the  vendor  to  institute  legal  proceedings  within  a  reasonable  time 
is  held  to  be  a  breach  of  his  contract  and  entitles  the  vendee  to  treat 
it  as  at  an  end.*^  Under  a  contract  for  the  purchase  of  a  mining 
claim,  providing  for  periodic  payments,  which,  together  with  any 
other  sums  that  may  have  been  paid,  shall  be  forfeited  to  the 
seller  as  liquidated  damages  in  case  of  the  purchaser's  breach  of  con- 
tract, no  recovery  can  be  had  in  case  the  purchaser  surrenders  pos- 
session for  the  value  of  development  work  which  the  purchaser  agreed, 
but  failed,  to  do  on  the  property*  The  surrender  of  such  an  option 
is  shown  by  evidence  of  an  intimation  to  the  seller  of  the  purchaser's 
desire  to  make  the  surrender,  followed  by  the  seller's  taking  pos- 
session of  the  claim  for  the  purpose  of  making  a  survey  for  a  patent 
and  continuing  in  possession  thereof,  performing  work,  and  incurring 
expenses  in  the  development  of  the  claim.  ^*  That  one  granting  the 
timber  and  minerals  on  land  under  the  implied  condition  that  they 
shall  be  removed  within  a  reasonable  time  does  not  take  steps  to 
enforce  or  forfeit  the  contract  in  case  of  unreasonable  delav  does 
not,  it  has  been  held,  prevent  his  proceeding  to  appropriate  the  mate- 

9.  Myers  v.  Stone,  128  la.  10,  102  11.  Johnston  v.  Standard  Min.  Co., 
N.  W.  '507,  111  A.  S.  R.  180,  5  Ann.  148  U.  S.  360,  13  S.  Ct.  585,  37  U.  S. 
Cas.    912.     And   see   Landlord   and    (L.  ed.)  480. 

Tenant,  vol.  16,  p.  806;  Vendor  and  12.  K.  P.  Min.  Co.  v.  Jacobson,  30 

Purchaser.  Utah  115,  83 Pac.  728,  4  L.R.A.(N.S.) 

10.  Waterman  v.  Banks,  144  TJ.  S.  755. 
394,  12  S.  Ct.  64€i,  36  U.  S.  (L.  ed.) 

479. 
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rials  himself  on  the  theory  of  abandonment  by  the  grantee ;  and 
under  such  circumstances  the  sale  by  the  heirs  of  one  who  has  granted 
the  timber  and  minerals  on  Qis  land  under  such  implied  condition 
may  be  regarded  as  an  entry  under  the  theory  of  abandonment^' 
92.  Adverse  Possession  of.  Mines  Generally. — Inasmuch  as  the 
severance  of  the  title  of  the  mineral  estate  from  the  surface  estate 
creates  two  distinct  estates  which  are  as  distinct  as  if  they  constituted 
two  different  parcels  of  land,  it  naturally  follows  that  the  title  to 
one  cannot  be  acquired  by  adverse  possession  of  the  other.**  Conse- 
quently, the  rule  is  well  settled  that  where  the  title  to  minerals  is 
severed  from  the  title  to  the  surface  of  the  land  containing  them, 
mere  possession  of  the  surface  does  not  carry  with  it  possession  of 
the  minerals  in  place.**  However,  there  may  be  such  an  actual  pos- 
session of  a  mine  for  the  period  of  limitation  as  will  operate  as  a 
bar  to  the  claim  of  another,**  and  give  the  possessor  a  prescriptive 
rigjit  valid  as  against  everyone  except  the  United  States.*'  But  this 
can  take  place  only  when  the  possession  is  actual,  continuous,  open, 
notorious,  and  hostile.*^  It  cannot  be  acquired  by  secret  trespasses 
on  the  rights  of  the  owner.**     Where  two  persons  are  tenants  in 

18.  Eastern  Kentucky  Mineral,  etc.,       17.  Qlacier  Mountain  Silver  Co.  v. 

Co.   V.   Swann-Day  Lumber  Co.,  148  Willis,  127  U.  S.  471,  8  S.  Ct,  1214, 

Ky.   82,   146   S.   W.   438,  46   L.R.A.  32  U.  S.  (L.  ed.)   172;  Buffalo  Zinc, 

(N.S.)  672  and  note.  etc.,  Co.  v.  Crump,  70  Ark.  525,  69 

14.  Delaware,  etc.,  Canal  Co.  v.  S.  W.  72,  91  A.  S.  R.  87;  Miser  v. 
Hughes,  183  Pa.  St.  66,  38  Atl.  668,  O'Shea,  37  Ore.  231,  62  Pac  491,  82 
63  A.  S.  R.  743,  38  L.R.A.  826.  A.  S.  R.  751. 

Note:  140  A.  S.  R.  956.  18.  Shaw  v.  Kellogg,  170  U.  S.  312, 

15.  Catlin  Coal  Co.  v.  Llovd,  180  18  S.  Ct.  632,  42  U.  S.  (L.  ed.)  1050; 
111.  398,  54  N.  E.  214,  72  A.'  S.  R.  Louisville,  etc.,  R.  Co.  v.  Massey,  136 
216  and  note;  Crowe  Coal,  etc.,  Co.  Ala.  156,  33  So.  896,  96  A.  S.  R.  17; 
V.  Atkinson,  86  Kan.  357,  116  Pac.  Moragne  v.  Doe,  143  Ala.  459,  39  So. 
499,  Ann.  Cas.  1912D  1196  and  note;  161,  111  A.  S.  R.  52,  5  Ann.  Cas.  331; 
Gordon  v.  Park,  202  Mo.  236,  100  S.  Big  Three  Min,,  etc.,  Co.  v.  Hamilton, 
W.  621,  119  A.  S.  R.  802;  Marvin  v.  157  Cal.  136,  107  Pac.  301,  137  A. 
Brewster  Iron  Min.  Co.,  55  N.  Y.  638,  S.  R.  118 ;  Gordon  v.  Park,  202  Mo. 
14  Am.  Rep.  322;  Caldwell  v.  Cope-  236,  100  S.  W.  621,  119  A.  S.  R.  802; 
land,  37  Pa.  St.  427,  78  Am.  Dec,  Gill  v,  Fletcher,  74  Ohio  St.  295,  78 
436;  Delaware,  etc.,  Canal  Co.  v.  N.  E.  433,  113  A.  S.  R.  962;  Dela- 
Hughes,  183  Pa.  St.  66,  38  Atl.  568,  ware,  etc..  Canal  Co.  v.  Hughes,  183 
63  A.  S.  R.  743,  38  L.R.A.  826;  Mui»-  Pa.  St.  66,  38  Atl.  568,  68  A.  S.  R. 
ray  v.  AUred,  100  Tepn.  100,  48  S.  W.  743,  38  LJl.A.  826;  McNeeley  v.  South 
355,  66  A.  S.  R.  740,  39  L.R.A.  249.  Penn  Oil  Co.,  52  W.  Va.  616,  44  S.  E. 

Notes:  140  A.  S.  R.  956  et  seq.;  35  508,  62  L.R.A.  562. 

L.R.A.(N.S.)  745.  Note:  140  A.  S.  R.  966. 

And  see  Adverse  Possession,  voL  And  see  generally,  Ai)\»erse  Possbs- 

1,  p.  738  et  seq.  siON,  vol.  1,  p.  692  et  seq. 

16.  Risch  V.  Wiseman,.  36  Ore.  484,  19.  Batterton  v.  Douglass  Min.  Co., 
59  Pac.  1111,  78  A.  S.  R.  783:  Thew  20  Idaho  760,  120  Pac.  827,  38  L.R.A. 
V.  Wingate,  10  B.  &  S.  714,  17  Eng.  (N.S.)   1121. 

Rul.  Cas.  585.  Noie:  140  A.  S.  R.  959  et  seq. 

Note:  40  L.R.A.(N.S.)  818. 
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• 

common  of  the  right  to  mine  beneath  the  surface,  one  of  them,  who 
ifl  the  owner  of  the  surface  in  severalty,  cannot  create  title  by  adverse 
possession  to  the  mining  right,  though  he  acquires  his  title  by  a 
conveyance  which  takes  no  notice  thereof,  and  holds  exclusive  posses- 
sion of  the  surface,  using  it  for  agricultural  purposes.*®  If  there 
is  no  severance  of  mineral  rights  from  the  surface,  the  general  rule 
is  that  an  adverse  entry  upon  the  surface  extends  downward  and 
draws  to  it  a  title  to  the  underlying  minerals.*  Under  the  provisions 
of  the  federal  statutes  the  claimant  to  mineral  lands  in  the  United 
States,  who  has  been  in  the  open,  exclusive,  adverse  possession  of  a 
claim  for  a. continuous  period  equal  to  that  required  by  the  local 
statute  of  limitations  governing  adverse  possession  of  real  estate,  is 
relieved  of  the  necessity  of  making  proof  of  posting  and  recording  a 
notice  of  location  and  such  other  proofs  as  are  usually  furnished  by  the 
county  recorder;  or,  in  other  words,  he  is  relieved  of  furnishing  the 
evidence  of  record  title.*  It  still  remains,  however,  for  the  person  who 
asserts  claim  by  adverse  possession  to  have  made  a  mineral  discovery,* 
and  to  bring  forward  proof  of  every  material  fact  necessary  to  sustain 
the  validity  of  the  claim,  including  the  doing  of  the  requisite  assess- 
ment work.* 

93.  Possession  of  Limited  Area. — ^W^hile  the  authorities  upon  the 
question  are  comparatively  few  the  rule  seems  to  be  well  established 
that  title  founded  upon  adverse  possession  of  a  mine  will  be  limited 
to  that  area  of  which  actual  possession  has  been  enjoyed,  and  construe^ 
tive  possession  of  tlie  whole  property  will  not  be  inferred  from  actual 
possession  of  a  limited  area,  unless  the  inference  of  such  wider  pos^ 
session  is  necessary  in  order  to  give  effect  to  contractual  obligations, 
or  to  preserve  the  good  faith  and  honesty  of  a  bargain.*  And  it  has 
been  decided  that  when  a  person  enters  upon  unoccupied  mining 
land,  under  a  defective  title,  and  holds  adversely,  if  the  true  owner 
be  at  the  same  time  in  actual  possession  of  part  of  the  land,  claim- 
ing title  to  the  whole,  he  has  the  constructive  possession  of  all  the 
land  not  in  the  actual  poasession  of  the  intruder.*  In  a  case  where 
the  common  lessee  of  two  adjoining  tracts  enters  and  takes  possession 
of  a  particular  part  of  the  leased  lands,  his  possession  of  one  tract 

20.  Gill  V.  Fletcher,  74  Ohio  St.  295,  Development  Co.,  21  Idaho  126,  120 

78  N.  E.  433,  113  A.  S.  R.  962.  Pac.  823,  40  L.R.A.(N.S.)  817. 

1.  Delaware,  etc.,  Canal  Co.  v.  4.  Duncan  v.  Eagle  Rock  Gold  Min., 
Hughes,  183  Pa.  St.  66,  38  Atl.  568,  etc.,  Co.,  48  Colo.  569,  Ul  Pac.  588, 
63  A.  S.  R.  743,  38  L.R.A.  826.    And  139  A.  S.  R.  288. 

see  Adverse  Possession,  vol.  1,  p.  738.  5.  Glyn  v.  Howell,  [1909]  1  Ch.  666, 

2.  Cleary  v.  Skiffich,  28  Colo.  362,  78  L.  J.  Ch.  N.  S.  391,  100  L.  T. 
65  Pac.  59,  89  A.  8.  R.  207;  Hum-  N.  S.  324,  53  Sol.  J.  269,  3  British 
phreys  v.  Idaho  Gold  Mines  Devdop-  Rul.  Cas.  405  and  note. 

ment  Co.,  21  Idaho  126,  120  Pac.  823,       6.  Hunuicutt  v.  Peyton,  102  U.  S* 
40  L.R.A.(N.S.)  817.  333,  22  U.  S.  (L.  ed.)  113. 

3.  Humphreys  v.  Idaho  Gold  Mines 
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does  not  necessarily  estop  him  from  denying  the  title  of  the  lessor 
of  the  other  tract.  In  order  to  work  an  estoppel  on  such  lessee  the 
lessor  claiming  the  land  must  have  had  possession  of  the  particular 
land  entered,  and  have  parted  with  his  possession  to  the  lessee.^ 

94.  Devise  or  Descent. — The  possessory  right  of  the  locator  of  a 
mining  claim,  who  has  not  applied  for  a  patent,  does  not,  under  the 
federal  law  giving  locators,  their  heirs  and  a<»signs,  the  right  of 
possession,  go  directly  to  the  heirs  of  the  locator  upon  his  death, 
as  beneficiaries  of  the  government,  but  they  take  by  descent  from 
the  locator;  so  that  the  estate  is  subject  to  the  jurisdiction  of  the 
probate  court.  This  construction  is  based  upon  the  peculiar  word- 
ing of  the  statutes.  While  as  to  homesteads  and  donation  settlers 
under  the  federal  acts,  the  grant  is  to  the  children  or  heirs  only  in  ease 
of  the  death  of  the  settler  before  the  issuance  of  the  patent,  in  the 
mining  laws  the  grant  is  different,  the  locator  of  a  mining  claim 
being  given  a  higher  estate  than  is  given  to  the  settler  or  locator  under 
any  other  of  the  land  laws.®  A  grantor  of  the  fee  of  the  surface 
of  land  may  reserve  an  estate  in  fee  in  the  minerals  and  each  estate 
will  be  subject  to  the  law  of  descent,  devise  and  conveyance.^  The 
right  of  a  tenant  by  the  curtesy  in  mining  property  is  treated  else- 
where in  this  work,^®  as  is  the  question  of  dower  right  in  such  prop- 
erty.** 

95.  Mining  as  Public  Use  within  Meaning  of  Eminent  Domain 
Enactments;  Damages  for  Taking. — As  to  whether  or  not  the  assist- 
ance of  mining  is  such  a  public  use  as  to  justify  the  exercise  of  the 
power  of  eminent  domain  is  discussed  at  length  elsewhere  in  this 
work,  as  is  the  question  of  damages  for  taking  mineral  lands  in  the 
exercise  of  such  power.** 

X.  Leases 

96.  In  General. — Mining  leases,  it  has  been  said,  form  a  distinct 
class  of  instruments,  creating  special  and  peculiar  legal  relations  and 
rights.**  The  question  whether  a  mining  lease,  so  called,  is  merely 
a  lease  of  the  land  with  the  privilege  of  removing  the  minerals  dur- 
ing a  certain  period,  or  is  in  reality  a  sale  of  the  land,  is  a  question 
which  is  determined  by  the  facts  of  each  individual  case,  and  the 
laws  of  the  particular  jurisdiction.**    According  to  one  view  a  lease 

7.  Lockwood  v.  Carter  Oil  Co.,  73       11.  See  Dowbr,  vol.  9,  p.  579  et 
W.  Va.  175,  80  S.  E.  814,  52  L.R.A.   seq. 

(N.S.)  765.  12.  See  Eminent  Domain,  vol.  10, 

8.  OTonnell  v.  Pinnacle  Gold  Mines   pp.  55,  130,  134. 

Co.,  140  Fed.  854,  72  C.  C.  A.  645,       18.  Loveland  v.  Longhenry,  145  Wis. 

4  L.R.A.(N.S.)   919.  60,  129  N.  W.  650,  140  A.  S.  R.  1068. 

•  9.  Kincaid  v.  McGowan,  88  Ky.  91,   As  to  oil  and  gas  leases,  see  infra,  par. 

4  S.  W.  802,  13  L.R.A.  289.  113  et  seq. 

10.  See  Curtesy,  vol.  8,  p.  411.  14.  Note:  9  Ann.  Cas.  524.     And 
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of  mining  property,  with  th#  right  to  remove  the  mineral,  is  a  lea^ 
simply  and  not  a  sale  of  land.^^  Under  this  rule  the  surface  owner 
owns  the  whole  land  and  everything  in  place  in  it,  and  the  lessee 
simply  has  a  right  to  use  the  land  for  a  purpose,  a  terminable  right, 
which  may  be  long  or  short  in  years;  that  is,  a  mere  chattel  real, 
issuing  out  of  lands,  but  constituting  a  distinct  estate,  a  valuable 
one  as  propwty.**  Where  this  view  obtains  it  has  been  held  that  a 
grant  of  the  privilege  of  taking  ore  from  another's  land  for  an  agreed 
price  per  ton  is  not  a  sale  of  all  the  ore  still  in  the  land,  notwith- 
standing a  stipulation  that  the  privilege  is  to  be  given  to  no  one 
else.*'  Another  rule  is  that  the  title  to  the  minerals  and  an  estate 
therein  are  conferred  by  an  instrument  by  which  one  grants,  demises, 
leases,  and  lets  to  another  for  a  term  of  years  a  certain  tract  of  land 
for  the  sole  and  only  purpose  of  mining.*^  In  determining  whether 
a  particular  instrument  is  or  is  not  a  mining  lease  the  courts  should 
give  controlling  weight  to  the  intent  of  the  parties,^*  and  it  makes 
no  difference  that  the  parties  may  have  designated  the  conveyance 
as  a  lease  and  referred  to  it  as  such.  If  the  instrument  shows  an  inten- 
tion to  convey  all  of  the  specified  mineral  in  the  particular  land,  it 
should  be  considered  as  a  sale  or  absolute  conveyance  thereof.**  In 
fiome  instances,  by  virtue  of  statutory  provisions  it  has  been  held 
that  a  mining  leasehold  for  a  term  of  years  may  be  properly  sold  as 
real  estate.*  And  on  the  ground  that  the  right  of  a  lessee  is  the 
same  in  principle  as  that  of  a  purchaser  in  fee  the  ule  is  laid  down 
by  some  courts  that  a  lessee  in  possession  of  a  mining  claim  under 
an  agreement  to  work  it  continuously,  and  pay  over  to  the  lessor  a 
percentage  of  the  minerals  extracted,  is  a  purchaser  for  a  valuable 

see  generally,  LANDumD  and  Tenant,  Eeaton,  33  Okla.  92,  124  Pac.  291,  42 

vol.  16,  p.  651  et  seq.  L.R.A.(N.S.)    472  and  note;   Harvey 

16.  State  V.  Evans,  99  Minn.  220,  Coal,  etc.,  Co.  v.  Dillon,  59  W.  Va. 

108  N.  W.  958,  9  Ann.  Cas.  520  and  605,  53  S.  E.  928,  6  L.B.A..(N.S.)  628. 

note;  Baker  v.  Hart,  123  N.  y.  470,  17.  Johnstown  Iron  Co.  v.  Cambria 

25  N.  E.  948,  12  L.R.A.  60;   Genet  Iron  Co.,  32  Pa.  St.  241,  72  Am.  Dec. 

V.  Delaware,  etc..  Canal  Co.,  136  N.  783. 

Y.  693,  32  N.  E.  1078,  19  L.R.A.  127;  Note:  L.RA.1915B  567. 

Dnff  V.  Keaton,  33  Okla.  92,  124  Pac.  18.  Bamsdall  v.  Bradford  Gas  Co., 

291,  42  L.R.A.(N.S.)  472;  Johnstown  225  Pa.  St.  338,  74  Atl.  207,  26  L.RA. 

Iron  Co.  V.  Cambria  Iron  Co.,  32  Pa.  (N.S.)  614;  Massot  v.  Moses,  3  S.  C. 

St.  241,  72  Am.  Deo.  783  and  note ;  168,  16  Am.  Rep.  697. 

Chandler  v.  French,  73  W.  Va.  658,  Note:  9  Ann.  Cas.  524. 

81  S.  E.  825,  L.R.A.1915B  661 ;  Har-  And  see  Gas,  vol.  12,  p.  869  et  seq, 

vey  Coal,  etc.,  Co.  v.  Dillon,  59  W.  19.  Paul  v.  Cragnaz,  25  Nev.  293, 

Va.  605,  53  S.  E.  928,  6  L.R.A.(N.S.)  59  Pac.  857,  60  Pac.  983,  47  L.R.A. 

628.  540. 

Notes:    L.R.A.1915B   567;   9   Ann.  20.  Note:  9  Ann.  Cas.  524. 

Cas.  524.  1.  Hyatt  v.   Vincennes  Nat.  Bank, 

16.  Gracioss  Oil  Co,  v.  Santa  Bar-  113  U.  S.  408,  5  S.  Ct.  573,  28  U.  S. 

hara   Countv,  155  Cal.   140,  99  Pac.  (L.  ed.)  1009. 
483,    20    L.'R.A.(N.S.)    211;    Duff   v. 
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consideration,  within  the  moaning  of  ad  act  providing  that  every 
unrecorded  conveyance  of  real  property  fibail  be  void  against  any 
subsequent  innocent  purchaser,  in  good  faith  and  for  a  valuable 
consideration,  of  the  same  real  property  or  any  portion  thereof,  whose 
conveyance  shall  be  first  duly  recorded.*  Of  course,  the  title  of  a 
purchaser  of  ore  from  one  who  obtained  it  from  the  lessees  of  a 
mine  is  not  affected  by  a  forfeiture  of  the  lease  after  such  ore  has 
been  mined,  in  the  absence  of  an  express  agreement  that  such  for- 
feiture carried  with  it  the  right  to  ore  previously  mined.*  In  a 
mining  lease  there  is  no  implied  warranty  by  a  lessor  of  the  fitness 
of  the  premises  for  the  purposes  for  which  they  are  leased.  For 
example,  one  receiving  a  lease  of  premises,  including  six  salt  wells, 
cannot  maintain  an  action  against  his  lessor  to  recover  damage  aris* 
ing  from  the  wells  or  premises  not  being  in  a  fit  condition  for  the 
production  of  salt*  A  lease  of  land,  without  mentioning  mines,  will 
entitle  the  lessee  to  work  open  but  not  unopened  mines.  If  there 
be  open  mines,  a  lease  of  land  with  the  mines  therein  will  not  extend 
to  unopened  mines;  but  if  there  be  no  open  mines,  a  lease  of  land, 
together  with  all  mines  therein,  will  enable  the  lessee  to  open  new 
mines.* 

97.  License  to  Mine;  Distinguishod  from  Lease. — ^A  distinction  is 
drawn  between  a  lease  of  mines  and  a  license  to  work  mines  in  that 
a  lease  is  a  distinct  conveyance  of  an  actual  interest  or  estate  in 
lands,  while  a  license  is  a  mere  incoi^poreal  right  to  be  exercised  in 
the  lands  of  another,  or  a  profit  a  prendre,  which  may  be  held 
apart  from  the  possession  of  the  land.*  It  is  apparent  that  the  rule 
of  the  particular  jurisdiction  as  to  whether  or  not  a  lease  conveys 
title  in  minerals  must  have  a  bearing  on  the  question  as  to  whether 
a  certain  instniment  is  a  lease  or  a  license,  and  that  under  the  rule 
that  a  lease  does  not  operate  to  convey  title  this  distinction  would 
not  obtain.  While  a  lease  is  concrete  in  its  nature,  conveying  title, 
or  at  least  a  qualified  and  definite  property  right  which  for  most 

2.  Waskev  v.  Chambers,  224  U.  S.  1  Brownl.  d  G.  241,  Cro,  Eliz.  683, 
564,  32  S.  Ct.  597,  56  U.  S.  (L.  ed.)  17  Eng.  Rul.  Cas.  723;  Clegg  v.  Row- 
885,  Ann.  Cas.  1913D  998  and  note,  land,  L.  R.  2  Eq.  160,  35  L.  J.  Ch. 
reversing  Eadie  v.  Chambers,  172  Fed.  396, 14  L.  T.  N.  S.  217,  14  W.  R.  530, 
73,  96  C.  C.  A.  56,  18  Ann.  Cas.  1096,  17  Eng.  Rul.  Cas.  726.  As  to  the 
24  L.R.A.(N.S.)  879.  right  of  life  tenants  in  respect  to  open 

3.  Yank  v.  Bordeaux,  23  Mont.  209,  and  unopened  mines,  see  infra,  par. 
58  Pac.  42,  75  A.  S.  R.  522.  100. 

4.  Clifton  V.  Montague,  40  W.  Va.  6.  Knight  v.  Indiana  Coal,  etc.,  Co., 
207,  21  S.  E.  858,  52  A.  S.  R.  872,  47  Ind.  105,  17  Am.  Rep.  692;  Bams- 
33  L.R.A.  449.  And  see  generally,  dall  v.  Bradford  Gas  Co.,  225  Pa.  St. 
Landlord  and  Tenant,  vol.  16,  p,  772  338,  74  Atl.  207,  26  L.R.A.(N.S.)  614; 
et  seq.  As  to  other  covenants  in  miD-  Doe  v.  Wood,  2  Bam.  &  Aid.  724,  21 
ing  leases,  see  infra,  par.  98.  Rev.  Rep.  469,  17  Eng.  Rul.  Cas.  775. 

5.  Saunders  v.  Marwood,  Coke  12, 
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purposes  is  the  equivalent  of  title,'  a  license  to  mine  is  a  mere  privi- 
lege, existing  contemporaneously  with  a  like  right  in  the  grantor,* 
or  it  may  be  a  mere  incorporeal  hereditament.*  A  mining  lease 
may  not  only  confer  upon  Uie  lessee  the  right  to  the  occupancy  of 
the  leased  premises,  either  generally  for  the  time  limited,  or  for 
some  specific  purpose  or  in  some  specific  manner ;  but  it  may  confer 
upon  him  the  power  to  occupy  and  remove  a  portion  of  that  which 
constitutes  the  land  itself.  Thus  it  has  been  held  that  a  lease  and 
not  a  mere  license  is  made  by  a  writing  acknowledging  the  receipt 
of  a  specified  amount  of  money  in  payment  of  a  certain  described 
sand  bar  for  one  year  with  "the  exclusive  right  to  all  gravel  and 
sand  for  the  year  above  named  and  excluding  all  other  parties  from 
said  premises."  ^^  And  a  lease  of  a  mine  is  constituted  by  a  grant 
of  use  and  possession,  in  consideration  of  a  royalty  payable  as  rent.*^ 
Following  the  general  rule,  a  license  to  mine  is  subject  to  revocation,** 
unless,  according  to  the  rule  in  some  jurisdictions,  it  has  been  exe- 
cuted, and  the  party  has  incurred  expense  on  the  faith  of  it,  so  that 
he  would  be  injured  by  its  revocation."  A  license  to  mine,  like 
licenses  generally,  is  nonassignable  in  quality ;  **  it  has  been  held 
that  although  revocable  and  nonassignable  in  its  nature,  a  license 
to  dig  ore  in  another's  land  will  exempt  a  party  from  an  action  of 
trespass  for  entering  the  land  of  another  to  dig  ore,  and  will  give 
him  the  property  in  the  ore  which  is  actually  dug  under  it.**  Accord- 
ing to  some  decisions  a  parol  lease  or  license  has  no  greater  effect 
than  an  unrecorded  deed ;  and  so  a  purchaser  of  a  leasehold  interest 
in  lands  without  notice  of  the  fact  that  a  portion  of  the  premises, 

7.  See  supra,  par.  96.  Indiana  Coal,  etc.,  Co.,  47  Ind.  105, 

8.  Doe  V.  Wood,  2  Bam.  &  Aid.  724,  17  Am.  Rep.  692;  Fowler  v.  Dela- 
21  Rev.  Rep.  469,  17  Eng.  Rul.  Cas.  plain,  79  Ohio  St.  279,  87  N.  E.  260, 
775;  Duke  of  Southerland  v.  Heath-  21  L.R.A.(N.S.)  100;  Miser  v.  (^ Shea, 
cote,  [1892]  1  Ch.  475,  61  L.  J.  Ch.  37  Ore.  231,  62  Pac.  491,  82  A.  S.  R. 
248,  66  L.  T.  N.  S.  210,  17  Eng.  Rul.  751  and  note;  Doe  v.  Wood,  2  Bam. 
Gas.  786.  Si  Aid.  724,  21  Rev.  Rep.  469, 17  Eng. 

9.  Johnstown  II^on  Co.  v.  Cambria  Rul.  Cas.  775.  And  see  LicbnsKi  v^ 
Iron  Co.,  32  Pa.  St.  241,  72  Am.  Dec.  17,  p.  676  et  seq. 

783  and  note.  13.  Bush  v.  Sullivan,  3  G.  Greene 

Note:  17  Eng.  Rul.  Cas.  796.  (la.)   344,  54  Am.  Dec.  506;  Beatty 

10.  Heywood  v.  Fulmer,  158  Ind.  v.  Gregory,  17  la.  109,  85  Am.  Dec. 

668,  32  N.  E.  574,  18  L.R.A.  491  and  546  and  note;  Fuhr  v.  Dean,  26  Mo. 

note.  116,  69  Am.  Dec.  484;  Huff  v,  Mo- 
ll. Paul  V.  Cragnaz,  25  Nev.  293,  Cauley,  53  Pa.  St.  206,  91  Am.  Dec. 

59  Pac.  857,  60  Pac.  983,  47  L.R.A.  203. 

640 ;  Offerman  v.  Starr,  2  Pa.  St.  384,  14.  Nunnelly  v.  Southern  Iron  Co., 

44  Am.  Dec.  211.  94  Tenn.  397,  29  S.  W.  361,  28  L.R.A. 

12.  Omaha,  etc.,  Smelting,  etc.,  Co.  421. 

V.  Tabor,  13  Colo.  41,  21  Pao.  926,  15.  Riddle  r.  Brown,  20  Ala.  412, 

16  A.  S.  R.  185,  5  L.R.A.  236;  Ent-  56  Am.  Dec.  202.    And  see  License^ 

wbistle  V.  Henke,  211  Dl.  273,  71  N.  E.  vol.  17,  p.  575  et  seq. 
990,   103  A^  S.   R.   196;   Knight   v. 
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by  consent  of  the  lessee,  is  in  peseencm  of  laine  luuler  a  parol  lease 
from  tiie  lessor,  takes  the  interest  free  from  the  elftims  of  such  person. ^* 
98.  Covenants  in  Leases  to  Work  or  ]>evelop  Mine. — Whore  a 
mining  lease  is  granted  upon  the  consideration  that  the  lessee  shall 
observe  the  covenants  and  conditions  thereof,  and  the  lessee  cove- 
nants to  prospect  the  land  and  in  case  he  discovers  a  mine  to  pay  the 
lessor  rent,  royalty,  or  tribute  based  upon  the  ore  mined  from  such 
mine  if  discovered,  the  covenant  to  prospect  the  mine  is  in  the  nature 
of  a  condition,  and  the  lessee  must  proceed  with  and  persist  in  pros- 
pecting with  reasonable  diligence  and  continuity  of  effort.*'  And 
it  has  been  held  that  the  lessee  of  amine  has  no  option  to  work 
or  not  to  work  it  for  an  indefinite  time,  where  the  rent  reserved  to 
the  lessor  is  a  royalty  of  so  much  per  ton  on  the  ore  taken  out.** 
In  the  absence  of  provisions  indicating  a  contrary  intention,  a  cove- 
nant in  a  mining  lease  that  the  lessee  shall  work  and  mine  the  prop- 
erty continuously  means  continuously  to  the  end  of  the  term.**  If 
he  fails  to  prosecute  the  mining  operatioi^  with  reasonable  diligence 
or  as  required  by  the  contract,  the  lessor  is  authorized  to  declare  a 
forfeiture  of  the  lease, ^®  or  he  may  compel  the  lessee  to  develop  the 
mine  or  surrender  possession  thereof.*  Under  a  lease  where  the  prin- 
cipal object  of  the  lessor  is  development  of  the  property,  the  amount 
fixed  to  be  paid  by  the  lessee  for  delay  will  be  construed  as  a  penalty, 
rather  than  liquidated  damages  for  the  failure  to  develop  the  land 
as  agreed,  and  the  receipt  thereof  will  not  operate  as  a  waiver  of  the 
right  of  the  lessor  to  insist  upon  a  forfeiture  of  the  lease.*  But  where 
the  terms  of  the  lease,  as  a  whole,  show  that  it  was  the  intention  to 
accept  a  sum  of  money  in  lieu  of  development  of  the  land,  the  accept- 
ance of  the  money  by  the  lessor  will  constitute  a  waiver  on  his  part 
of  the  right  to  insist  upon  a  forfeiture  of  the  lease  for  failure  of  the 
lessee  to  explore  and  develop  the  land  for  minerals  according  to  its 
terms.'    Under  such  a  lease,  it  is  optional  with  the  lessor  to  accept 

16.  Burr  v.  Spencer,  26  Conn.  159,  LANDiiORD  and  Tenant,  vol.  16,  p.  1115 
68  Am.  Dec.  379.  et  seq. 

17.  Loveland  v.  Longhenrv,  145  Wis.  1.  Chauvenet  v.  Person,  217  Pa.  St. 
60,  129  N.  W.  650,  140  A.  S.  R.  1068.  464,  66  Atl.  855,  11  L.R.A.(N.S.)  417. 

18.  Rorer  Iron  Co.  v.  Trout,  83  Va.  Note:  L.R.A.1915B  565. 

897,  2  8.  E.  713,  5  A.  S.  R.  285.  2.  Huggins  v.  D»ley,  99  Fed.  608, 

19.  Zelleken  v.  Lynch,  80  Kan.  746,  40  C.  C.  A.  19,  48  L.R.A.  320;  Big 
104  Pac.  563,  46  L.R.A.(N.S.)  659.  Six  Development  Co.  v.  Mitchell,  138 

20.  Potter  v.   Gilbert,  177  Pa.   St.  Fed.  279,  70  C.  C.  A.  279,  1  L.R.A. 
159,  35  Atl.  597,  35  L.R.A.  580;  Chau-  (N.S.)  332. 

▼enet  v.  Person,  217  Pa.  St.  464,  66  Note:  11  L.R.A. (N.S.)  418. 

Atl.  855,  11  L.R.A.(N.S.)  417;  Love-  And  see  infra,  pax.  113. 

land  V.  Longhenry,  145  Wis.  60,  129  8.  Venedoeia  Oil,  etc.,  Co.  v.  Rob- 

N.  W.  650,  140  A.  8.  R.  1068.  inson,  71  Ohio  St.  302,  73  N.  E.  222, 

Notes:   L.R.A.1915B  565;  20  Ann.  104  A.  S.  R.  773,  2  Ann.  Cas.  444. 

Cas.  1170.  Note:  11  L.R.A. (N.S.)  419. 

And  see  Gas,  vol.  12,  p.  873  et  seq. ;  And  see  infra,  par.  99. 
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tile  moDey  provided  for  in  the  leas©  in  lieu  of  the  development  of 
the  lands  described  therein,  and  thereby  continue  the  lease;  or  he 
may  refuse  the  money  payment,  and  demand  a  development  of  the 
lands  within  a  reasonable  time  after  such  demand;  but  he  cannot 
refuse  to  receive  the  money  and  terminate  or  forfeit  the  lease  eo 
instanti  for  failure  on  the  part  of  the  lessee  to  comply  with  the  terms 
of  the  lease-as  to  the  development  of  the  land.*  The  lessor  in  a  min- 
ing lease  may,  without  waiving  a  forfeiture  resulting  from  the  lessee's 
failure  to  prospect  with  reasonable  diligence,  offer  to  allow  the  lessee 
to  retain  part  of  the  demised  tract  on  condition  that  the  lessee  acquiesce 
in  the  forfeiture  of  the  remainder.*  The  owner  of  a  mine  who,  after 
leasing  it  for  a'  certain  time  with  the  right  to  take  the  minerals 
therefrom,  wrongfully  prevents  the  lessee  from  exercising  his  right 
under  the  lease  until  the  expiration  of  the  term  may  be  compelled 
by  a  court  of  equity  to  afford  the  lessee  a  reasonable  time  after  the 
expiration  of  the  stipulated  period  in  which  to  secure  the  benefit  of 
his  contract.*  Prima  facie,  and  in  the  absence  of  express  provisions 
to  the  contrary  in  a  lease  of  mines,  the  lessee  is  not  bound  to  work 
by  a  pit  or  shaft  sunk  in  the  land  of  the  lessor,  but  may  get  the 
minerals,  if  he  can,  by  instroke  through  the  shaft  of  a  mine  on 
adjoining  land.' 

99.  Rents  aad  Royalties  Generally. — ^If  in  a  lease  of  mines  a 
lessee  engages  to  pay,  as  rent,  in  each  year  the  royalties  fixed  in  the 
lease,  and  if  in  any  year  the  royalties  fall  below  the  sum  stipulated, 
to  make  up  the  deficit,  the  lessor  may  recover  the  full  rent  for  the 
year  although  the  royalties  for  the  year  do  not  amount  to  that  sum, 
and  although  he  might  terminate  the  lease  if  that  yearly  rent  is 
not  paid.^  Where,  however,  the  purpose  of  the  contract  is  to  mine 
for  mineral  of  a  specified  character,  a  failure  upon  proper  endeavor 
to  find  such  mineral  would,  it  has  been  said,  be  a  good  defense  to 
an  action  for  royalties.*  Under  a  mining  lease  providing  that,  after 
the  expiration  of  a  specified  time  the  lessee  must  mine  a  certain 
amount  of  ore  annually  or  pay  the  royalty  on  that  amount,  pay- 
ment doas  not,  where  the  lease  contemplates  the  full  development  of 
the  lands,  prevent  a  forfeiture  for  failure  to  mine  under  a  clause 
that  failure  to  commence  and  prosecute  mining  operations  at  the 
expiration  of  the  year  allowed  for  exploration  will  entitle  the  lessor 
to  declare  a  forfeiture.  In  such  a  case  the  minimum  royalty  clause 
is  simply  a  provision  for  the  payment  of  a  rental  during  the  time 

4.  Note:  11  L.R.A.(N.S.)  419.  103,  17  Eng.  Rul.  Cas.  766. 

5.  Loveland  v.  Longhenry,  145  Wis.  8.  Lehigh   Zine,  etc.,   Co.   v.   Bam- 
(k),  129  N.  W.  650,  140  A.  S.  R.  1068.  ford,  150  U.  S.  665,  14  S.  Ct.  219, 

6.  Halla  v.  Rogers,  176  Fed.  709,  37  U.  S.   (L.  ed.)  1215. 

100  C.  C.  A.  263,  34  L.R.A.(N.S.)  9.  Hiller  v.  Ray,  59  Fla.  285,  52  So. 
120  and  note.  623,  20  Ann.  Cas.  1162. 

7.  Lewis  V.  Fothergill,  L.  R.  5  Ch. 
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the  lessee  may  fail  to  carry  on  mining  operations  and  until  forfeiture 
should  be  declared.'^  If  a  lessee  covenants  to  pay  a  minimum  amount 
as  annual  royalty,  but  is  at  liberty  to  substitute  an  annual  sum  at 
his  election,  his  covenant  to  pay  the  stipulated  royalty  becomes  posi- 
tive, absolute,  and  indefeasible,  if  no  substitution  is  in  fact  made." 
As  a  general  rule  a  lessee  who  agrees  unconditionally  to  pay  rent 
under  a  valid  lease  is  not  relieved  from  liability  by  subsequent  devel- 
opments or  changes  in  tlie  property'.  And  so,  in  case  of  a  lease  of 
lands,  with  the  right  of  quarrying  stone,  the  destruction  of  a  lime- 
kiln on  the  lands  does  not  relieve  from  liability  to  pay  rent  although 
the  kiln  was  the  principal  inducement  and  the  principal  source  of 
profits,  if  the  lands  and  the  tenements  remain  capable  of  use  and 
enjoyment,  and  the  right  of  quarrying  stone  continues.**  A  change 
in  the  law  making  it  unlawful  for  any  person  after  the  passage  of 
such  act  to  demand  or  receive  any  such  royalty  or  for  anyone  to 
pay  any  such  royalty  to  any  individual  will  not  prohibit  the  collec- 
tion of  royalties  due  and  owing  under  valid  leases  prior  to  the  pas- 
sage of  the  act.**  But  it  has  been  held  that  a  lessee  of  land  for 
coal  mining  purposes,  under  a  void  lease,  was  not  liable  for  rent 
where  he  had  done  no  mining,  although  he  might  have  enjoyed  undis- 
turbed possession  of  the  land,  so  far  as  necessary  for  the  purpose 
of  prospecting  for  coal.**  When  an  assignee  of  a  mining  lease  has 
allowed  it  to  become  forfeited,  and  thus  disabled  himself  from  per- 
forming covenants  contained  in  a  bond  given  to  his  assignor,  the 
assignor  may  sue,  from  time  to  time,  for  royalties  due  and  for  other 
damages  arising  from  breach  of  the  covenants  or  he  may  treat  the 
contract  as  rescinded  and  claim  damages  in  one  action  for  the  entire 
breach,  but  in  such  case  a  recovery  for  a  breach  of  the  covenant  will 
be  limited  to  the  damages  actually  sustained.*'  It  has  been  held 
that  a  contract  to  mine  ore  in  a  certain  pit  at  a  certain  price  per 
ton  "as  long  as  we  can  make  it  pay''  is  too  indefinite  to  entitle  par- 
ties so  contracting  to  an  allowance  for  prospective  profits  in  case 
their  work  is  stopped  by  the  other  party  to  the  contract.  Such  words 
have  no  special  signification  in  a  contract  to  mine  ore.**  Where 
lessees  of  a  mine  agree  with  the  owner  to  operate  it  in  consideration 
of  the  owner's  furnishing  all  necessary  supplies,  and  that  the  net 

10.  Chauvenet   v.   Person,   217   Pa.   46  TJ.  S.  (L.  ed.)   1010. 

St.  464,  66  Atl.  855,  11  L.R.A.(N.S.)  14.  Note:  &6  Am.  Dec.  164. 

417  and  note.    And  see  infra,  par.  113  15.  Keck  v.  Bieber,  148  Pa.  St.  645, 

et  seq.  24  Atl.  170,  33  A.  8.  R.  846. 

11.  Fisher  v.  Milliken,  8  Pa.  St.  Ill,  16.  Davie  v.  Lumberman's  Min.  Co., 
49  Am.  Dee.  497.  93  Mkh.  491,  53  N.  W.  625,  24  L.R.A 

12.  Warren  v.  Wagner,  75  Ala.  188,  357.     But  see  infra,  par.  116,  as  to 
51  Am.  Rep.  446.  oil  leases  providing  for  continuation 

13.  Southwestern   Coal   Co.  v.  Mc-  of  the  term  for  "so  Ions:  as  oil  is  pro- 
Bride,  185  U.  S.  499,  22  S.  Ct.  763,  duced  in  paving  quantities." 
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proceeds  of  the  ore  after  milling  shall  be  equally  divided  between 
the  parties,  it  has  been  held  that  in  determining  such  net  proceeds 
only  the  cost  of  smelting;  and  not  the  coet  of  mining,  hoisting,  and 
handling  the  ore,  should  be  deducted  from  the  gross  proceeds.*' 
While,  generally  speaking,  the  principles  governing  the  liability  for 
rent  upon  an  oil  and  gas  lease  are  the  same  as  those  governing  the 
similar  liability  on  leases  of  other  property,*^  there  are  certain  features 
that  are  peculiar  to  gas  and  oil  leases  and  which  render  them  subject 
to  a  modified  rule.^* 

100.  Tenant's  Right  to  Mine;  Right  under  Determinable  Fee. — 
A  tenant  for  life,  unless  precluded  by  restraining  words,  may  work 
a  mine  or  quarry  that  was  opened  before  the  creation  of  the  life 
estate;*^  and  this  he  may  do  even  to  exhaustion.*  He  cannot,  how- 
ever, open  new  mines  on  the  land ;  *  and  since  this  right  is  exclusive  in 
the  owner  of  the  fee,  the  life  tenant  in  possession  cannot  of  course 
grant  it  to  another.'  Unlike  the  doctrine  of  the  civil  law,  under  which, 
it  seems,  the  usufructuary  had  the  right  to  seek  for  and  open  every 
kind  of  mines,*  the  common  law  rule  is  that  where  the  tenant  for 
life  opens  new  mines  on  the  estate  he  is  impeacheable  for  waste,^ 
and  this  rule  applies  to  oil.*    Under  this  distinction  courts  of  equity 

17.  Tank  V.  Bordeaux,  23  Mont.  205,  and  note,  45  L.R.A.(N.S.)  178;  Mar- 

68  Pac.  42,  75  A.  S.  R.  622.  shaU  v.  Mellon,  179  Pa.  St.  371,  36 

IS.  Note :  33  L.R.A.  847.  Atl.  201,  67  A.  S.  R.  601,  36  L.R.A. 

19.  See  infra,  par.  115  et  seq.  816;  Williamson  v.  Jones,  43  W.  Va. 

ao.  Billings    v.    Tavlor,    10    Pick.  562,  27  S.  E.  411,  64  A.  S.  R.  891, 

(Mass.)  460,  20  Am.  Dec.  533;  Lynn's  38  L.R.A.  694. 

Appeal,  31  Pa.  St.  44,  72  Am.  Dec.  Note:  36  L.R.A.(N.S.)  1105. 

721;  Rankin's  Appeal,  1  Mona.  (Pa.)  8.  Ohio  Oil  Co.  v.  Indiaha,  177  TJ. 

308,  16  Atl.  82,  2  L.R.A.  429;  Swayne  S.  190,  20  S.  Ct.  685,  44  U.  S.   (L. 

▼.  Lone  Acre  Oil  Co.,  98  Tex.  597,  86  ed.)  729;  Marshall  v.  MeUon,  179  Pa. 

8.  W.  740,  8  Ann.  Cas.  1117,  69  L.R.A.  St.  371,  36  Atl.  201,  57  A.  S.  R.  601, 

986 ;  Ellas  v.  Snowden  Slate  Quarries  35  L.R.A.  816. 

Co.,  4  App.  Cas.  454,  48  L.  J.  Ch.  Note :  Ann.  Cas.  1913E  839. 

811,  41  L.  T.  N.  S.  289,  28  W.  R.  54,  4.  In   re  Kemeys-Tynte,    [1892]    2 

17  Eng.  Rul.  Cas.  732.  Ch.  211,  61  L.  J.  Ch.  377,  66  L.  T. 

Notes :  63  Am.  Dec.  101 ;  36  L.R.A.  N.  S.  752,  4  W.  R.  423,  17  Eng.  RuL 

(N.S.)  1102,  1106;  8  Ann.  Cas.  1121.  Cas.  744  and  note. 

1.  Crouch  V.  Puryear,  1  Rand.  (Va.)  Note:  36  LJl.A.(N.S.)  1099. 

258,  10  Am.  Dec.  528;  Keon  v.  Bart-  5.  Barnes  v.  Keys,  36  Okla.  6,  127 

lett,  41  W.  Va.  559,  23  S.  E.  664,  Pac.   261,  Ann.   Cas.  1915A  515,  45 

56  A.  S.  R.  884,  31  L.R.A.  128;  Wil-  L.R.A.(N.S.)  178;  Saunders  v.  Mar- 

liamson  v.  Jones,  43  W.  Va.  562,  27  wood,  Coke  12,  1  Brownl.  &  G.  241, 

5.  E.  411,  64  A.  S.  R.  891,  38  L.R.A.  Cro.  Eliz.  683,  17  Eng.  RuL  Cas.  723. 
694.  And  see  generally  other  cases  cited  in 

Note:  36  L.R.A.(N.S.)  1103.  this  paragraph.    And  see  Wartb. 

2.  Rupel  V.  Ohio  Oil  Co.,  176  Ind,  6.  Swayne  v.  Lone  Acre  Oil  Co., 
4,  95  N.  E.  225,  Ann.  Cas.  1913E  836  98  Tex.  697,  86  S.  W.  740,  8  Ann. 
and  note;  Barnes  v.  Keys,  36  Okla.  Cas.  1117  and  note,  69  L.R.A.  1)86; 

6,  127  Pac.  261,  Ann.  Cas.  1915A  515   Williamson  v.  Jones,  43  W.  Va.  662, 
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make  a  great  difference  betwe^i  restraining  a  defendant,  by  injuno- 
tion,  from  working  a  mine  already  opened,  and  restraining  him 
from  opening  one.'  The  theory  is  that  the  opening  of  new  mines 
is  a  permanent  injury  to  the  inheritance,  constituting  waste,  and, 
since  the  minerals  are  part  of  the  land  itself,  the  life  tenant  has  no 
right  to  take  minerals,  any  more  than  he  would  have  the  right  to 
sell  or  dispose  of  a  part  of  the  surface  of  the  land.^  He  may,  how- 
ever, without  being  guilty  of  waste,  lawfully  mine,  sever,  and  convert 
the  mineral  from  land  into  personalty,  if  the  miwes  were  open  when 
the  tenancy  for  life  was  created,*  or  sink  new  shafts  or  open  new  pits 
upon  veins  of  ore  which  had  been  opened  prior  to  that  time.'®  Where, 
by  agreement  between  the  life  tenant  and  the  remainderman,  new 
mines  are  opened  or  mining  rights  sold  after  the  inception  of  the 
life  estate,  they  may  make  such  provision  as  they  choose  for  sharing 
the  proceeds  between  themselves;  but,  in  the  absence  of  a  stipulation 
on  that  subject,  the  proceeds  from  the  sale  or  from  mining  opera- 
tions belong  to  the  corpus,  and  the  life  tenant  will  be  entitled  not 
to  the  proceeds  themselves,  but  merely  to  the  income  from  those  pro- 
ceeds during  the  continuance  of  the  life  estate.**  And  where  the 
owners  of  a  life  estate  and  the  owners  of  the  remainder  join  in  an 
oil  and  gas  mining  lease  that,  in  effect,  will,  as  to  their  interests,  be 
the  same  as  if  the  land  were  sold,  the  life  tenant  will  be  entitled  to 
the  income  from  the  purchase  price;  that  is,  to  interest  during  his 
life,  while  the  remaindermen  will  be  entitled  to  the  whole  amount 
upon  the  death  of  the  life  tenant.**  A  mine  lawfully  leased  to  be 
opened  is  an  open  mine  within  the  reason  of  the  rule  permitting  a 
life  tenant  to  work  open  mines.**  But  where  an  open  mine  is  aban- 
doned before  the  creation  of  the  life  estate,  with  an  executed  inten- 
tion to  devote  the  land  to  some  other  use,  this,  it  has  been  held,  ia 
fatal  to  the  claim  of  the  life  tenant  to  work  the  mine.**    However, 

27  S.  E.  411,  64  A.  S.  R.  891,  38  Smith,  6  Munf.  (Va.)  134,  8  Am.  Dec. 

L.R.A.  694;  Wilson  v.  Youst,  43  W.  733;  Ellas  v.  Snowden  Slate  Quarries 

Va.  826,  28  S.  E.  781,  39  L.R.A.  292.  Co.,  4  App.  Cas.  454,  48  L.  J.  Ch.  811, 

7.  Bracken  v.  Preston,  1  Pin.  (Wis.)  41  L.  T.  N.  S.  289,  28  W.  R.  54,  17 
584,  44  Am.  Dec.  412.  Eng.  Rul.  Cas.  732. 

8.  Barnes  v.  Keys,  36  Okla.  6,  127  Notes:  36  L.R.A.(N.S.)  1100,  1104 
Pac.  261,  Ann.   Cas.  1915A  515,  45  et  seq. ;  8  Ann.  Cas.  1121. 
L.R.A.(N.S.)  178.  11.  Deffenbaugh  v.  Hess,  225  Pa.  St. 

9.  Koen  v.  Bartlett,  41  W.  Va.  559,  638,  74  Atl.  608,  36  L.R.A.(N.S.)  1099 
23  S.  E.  664,  56  A.  S.  R.  884,  31  and  note. 

L.R.A.  128.  12.  Barnes  v.  Keys,  36  Okla,  6,  127 

10.  McCord  V.  Oakland  Quicksilver   Pac.  261,  Ann.  Cas.  1915A  515  and 
Min.  Co.,  64  Cal.  134,  27  Pac.  863,  49   note,  45  L.R.A.(N.S.)  178. 

Am.  Rep.  686 ;  Swayne  v.  Lone  Acre  18.  Koen  v.  Bartlett,  41  W.  Va.  559, 
Oil  Co.,  98  Tex.  597,  86  S.  W.  740,  23  S.  E.  664,  56  A.  S.  R.  884,  31 
98  Ann.  Cas.  1117  and  note,  69  L.R.A.   L.RA.  128. 

986;  Crouch  v.  Puryear,  1  Rand.  (Va.)       14.  Note:  36  L.R.A. (N.S.)  1103. 
258,   10    Am.    Dec.   528;    Findlav   v. 
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the  consideration  of  the  facts  and  circumstances  of  a  case  must  deter* 
mine  on  whom  the  onus  lies  of  showing  when  a  mine  or  quarry  was 
first  opened  for  working,"  and  generally  a  tenant  for  life  is  not 
chargeable  for  waste,  unless  the  evidence  affirmatively  shows  such 
facts  as  will  sustain  the  charge,  the  presumption  being  in  his  favor 
until  the  contrary  appears.**  In  an  action  by  remaindermen  against 
a  life  tenant  for  waste  in  extracting  oil  from  the  land  without  author- 
ity, the  plaintiffs  must  do  equity  if  they  ask  equity ;  and  .pursuant 
to  this  principle,  it  may  not  be  inconsistent  with  equity  to  allow  a 
just  set-off  as  against  a  claim  for  rents  and  profits.*'  It  has  been 
held  that  the  opening  of  mines  by  the  owner  of  a  determinable  fee 
in  property,  of  which  the  mineral  constitutes  the  chief  value,  is  not 
such  waste  as  can  be  enjoined  by  the  owners  of  the  expectancy,  who 
claim  under  an  executory  devise — at  least  where  it  is  not  made  to 
appear  that  the  contingency  which  will  determine  the  fee  is  reason- 
ably certain  to  happen.*® 

101,  Sublease. — Under  the  early  English  authorities  it  was  held 
that  a  mining  lease  was  indivisible,  and  that  the  lessee  could  not 
sublet  a  part  of  the  premises,  the  reason  assigned  for  this  rule  being 
that  if  the  lessee  could  sublet  a  part  of  the  right  under  the  lease 
to  one,  he  could  sublet  twenty  parts  to  twenty  different  persons  and 
thus  interfere  with  the  use  of  the  surface  by  the  tenant  thereof.** 
According  to  the  modern  rule,  however,  the  lessee  may  sublet  the 
entire  premises,  where  there  is  no  provision  against  subletting  and 
where  there  is  nothing  in  the  lease  or  the  character  of  the  work  to 
be  performed  to  indicate  that  the  contract  involves  any  relation  of 
personal  confidence  such  as  to  justify  the  conclusion  that  there  is 
an  intention  of  the  parties  that  the  work  shall  be  performed  only 
by  the  lessee.'* 

102.  Public  Mining  Lands;  Authority  to  Lease. — ^The  authority 
given  to  the  President  of  the  United  States  to  lease  certain  mining 
lands  is  limited  to  a  term  not  exceeding  five  years.  This  limitation, 
however,  is  not  to  be  construed  as  a  prohibition  to  renew  the  leases 
from  time  to  time,  if  he  thinks  proper  so  to  do.  The  authority  is 
limited  to  a  short  period,  so  as  not  to  interfere  with  the  power  of 
Congress  to  make  other  dispositions  of  the  mines,  should  they  deem 
it  necessary.*    The  general  power  to  lease  mines  on  the  public  land 

15.  Elias  ▼.  Snowden  Slate  Quarries  62  N.  E.  210,  56  L.R.A.  701.                  i 
Co.,  4  App.  Cas.  464,  48  L.  J.  Ch.  19.  Note :  Ann.  Cas.  1913B  1102. 
811,  41  L.  T.  N.  S.  289,  28  W.  R.  20.  Chandler  v.  Hart,  161  Cal.  40(5, 
64,  17  .Eng.  Rul.  Cas.  732.  119  Pae.  516,  Ann.  Cas.  1913B  1094 

16.  Lynn's  Appeal,  31  Pa.  St.  44,  and  note;  Caldwell  v.  Fulton,  31  Pa. 
72  Am.  Dec.  721.  St.  475,  72  Am.  Dec.  760. 

17.  Williams  v.  Gibson,  84  Ala.  228,  Note:  Ann.  Cas.  1913B  1102  et  seq. 
4  So.  350,  5  A.  S.  R.  368.  1.  United  States  v.  Gratiot,  14  Pet. 

18.  Gannon  v.  Peterson,  193  111.  372,  526,  10  U.  S.  (L.  ed.)  573. 
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not  subject  to  enti^  does  not  reside  in  the  President  either  by  virtue 
of  his  office,  or  from  acts  of  Congress.  Under  the  general  authority 
to  select  his  own  measures  to  remove  intruders^  he  cannot  dispose 
of  the  public  domain  for  an  unlimited  space  of  time;  and  especially 
before  any  intruder  has  set  foot  upon  it.^ 

XI.  Cotenancy  in  Mines 

103.  In  General. — While  it  has  been  held  that  owners  as  tenants 
in  common  of  a  mining  claim,  and  engaged  in  working  it,  are  part- 
ners,' or  quasi  partners,"*  the  more  general  rule  is  that  by  the  mere 
force  of  cotenancy  in  the  ownership  of  mines  a  partnership  does  not 
arise.^  Cotenants  may  become  partners  if  they  agree  to  assume  that 
relation  towards  each  other ;  but  the  law  does  not  create  that  relation 
for  them  as  the  consequence  of  a  course  of  conduct  and  dealing  nat- 
urally referable  to  a  relation  already  existing  between  them,  making 
such  a  course  of  conduct  to  their  common  advantage.*  Where  they 
merely  agree  to  carry  on  mining  or  other  operations  on  their  lands, 
each  contributing  towards  the  expenses  in  proportion  to  his  respective 
interest  or  estate  in  the  land,  they  are  considered,  with  respect  Iwth 
to  themselves  and  third  persons,  as  the  ordinary  owners  of  land  work- 
ing their  respective  shares,  responsible  only  for  their  own  acts,  and, 
therefore,  not  subject  to  the  ordinary  laws  of  partnership.'  But  even 
if  the  relation  between  cotenants  be  not  considered  as  one  of  a  min- 
ing partnership,  a  cotenant  may,  nevertheless,  be  entitled  to  an 
accounting  from  his  co-owners.®  For  example,  an  accounting  i? 
proper  where  a  tenant  in  common  uses  the  common  property  to  the 
exclusion  of  his  cotenants,  or  occupies  and  uses  more  than  his  just 
share  or  proportion,  and  the  best  measure  of  his  accountability  to  his 
<;otenants  is,  as  a  general  rule,  their  shares  of  a  fair  rent  of  the  prop- 

* 

2.  Loriraier  v.  Lewis,  Morris   (la.)  Rul.   Cas.  557.     And  see  infra,  par* 

253,  39  Am.  Dec.  461.  106  et  seq. 

8.  Dougherty  v.  Creary,  30  Cal.  290,       6.  Mullins  v.  Bntte  Hardware  Co., 

89  Am.  Dec.  116.  25  Mont.  525,  65  Pac.  1004,  87  A.  S. 

4.  Jeffreys  v.  Smith,  Jac.  &  W.  298,  R.  430. 

21  Rev.  Rep.  175,  17  Eng.  Rul.  Cas.  7.  Butler  Sav.  Bank  v.  Osborne,  159 
835.  Pa.  St.  10,  28  Atl.  163,  39  A.  S.  R. 

5.  Kahn   v.   Central   Smelting   Co.,  665  atid  note. 

102  U.  S.  641,  26  U.  S.  (L.  ed.)  266;       8.  Kahn  v.  Central  Smelting  Co.,  102 

Mullins   V.   Butte   Hardware    Co.,   25  U.   S.   641,  26   U.   S.    (L.   ed.)    260; 

Mont.  525,  65  Pac.  1004,  87  A.  S.  R.  Fulmer's  Appeal,  128  Pa.  St.  24,  18 

430;   Watterson  v.  Reynolds,  95  Pa.  Atl.  493,  15  A.  S.  R.  662;  Early  v. 

St.  474,  40  Am.  Rep.  672;  Fulmer's  Friend,   16  Grat.    (Va.)   21,  78  Am. 

Appeal,  128  Pa.  St.  24,  18  Atl.  493,  Dec.  649;  Graham  v.  Piu'ce,  19  Grat. 

15  A.  S.  R.  662;  Dunham  v.  Ijoverock,  (Va.)  28,  100  Am.  Dec.  658;  Martin 

158  Pa.  St.  197,  27  Atl.  990,  38  A.  v.  Porter,  5  M.  &  W.  351,  2  Horn  & 

S.  R.  838 ;  Norway  v.  Rowe,  19  Ves.  Hurl.  70,  17  Eng.  Rul.  Cas.  841.    Soe 

Jr.  144,  12  Rev.  Rep.  157,  19  Eng.  also  Cotenancy,  vol.  7,  p.  834. 
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erty  so  occupied  and  used  by  him.  But  peculiar  circurngtances  may 
exist,  making  it  proper  to  resort  to  an  account  of  issues  and  profits, 
as  a  mode  of  adjustment  between  them.*  Besides  the  remedy  by 
accounting  it  has  been  held  that  a  person  excluded  by  a  cotenant 
from  a  mine  in  which  he  has  an  undivided  interest  can  maintain 
an  action  for  damages,  and  his  remedy  is  not  limited  to  an  action- 
for  partition,  or  an  accounting  of  rents  and  profits;  and  that  the 
damages  recoverable  for  such  wrongful  exclusion  of  a  cotenant  con- 
sist in  the  loss  of  profits  that  he  would  have  made  but  for  such 
exclusion.*^  Where,  however,  one  of  several  tenants  in  common 
of  a  mine  is  working  it  in  the  usual  way,  and  not  excluding  his 
cotenants,  he  may  not  be  called  to  account  to  them  in  an  action 
for  damages  as  for  waste,  nor  restrained  from  thus  working  it.** 
But  a  co-owner,  who  develops  or  operates  a  mine  without  the  consent 
of  his  cotenants,  cannot  demand  from  such  cotenants  contribution 
or  remuneration  for  expenses  incurred  in  prospecting  or  developing 
the  common  property.  He  must,  it  has  been  held,  get  contribution, 
if  at  all,  from  the  profits  realized  from  the  property.*^  Those  acts 
which  would  be  waste  in  a  tenant  for  life  will  be  waste  between  ten- 
ants in  common,  and  for  such  waste  the  tenant  in  common  is  answer- 
able to  his  cotenants  to  the  extent  of  their  right  in  the  land.*'  As 
a  corollary  of  the  principle  that  a  cotenancy  does  not  necessarily 
import  a  partnership,  it  is  apparent  that  mining  rights  of  a  tenant  in 
common  when  denied  by  an  alleged  cotenant  can  be  established  at  law 
only;  equity  has  no  jurisdiction  in  such  a  case.**  Cotenants  stand, 
however,  in  a  relation  of  mutual  trust  and  confidence,  and  neither 
will  be  permitted  to  act  in  hostility  to  the  other  in  reference  to  the 
joint  estate,*^  and  this  principle  precludes  one  cotenant  of  a  mining 
claim  upon  which  the  annual  assessment  worjc  has  not  been  done 
from  obtaining  a  title  thereto  as  against  his  cotenants  by  relocation.** 
There  may,  of  course,  under  agreement,  be  two  distinct  ownerships, 
aSy  for  example,  separate  ownership  as  between  them  of  the  surface 

9.  Early  v.  Friend,  16  Grat.  (Va.)  14.  North  Pennsylvania  Coal  Co.  v. 
21,  78  Am.  Dec.  649 ;  Graham  v.  Snowden,  42  Pa.  St.  488,  82  Am.  Dec. 
Pierce,  19  Grat.   (Va.)   28,  100  Am.   530. 

Dec.  658 ;  Williamson  v.  Jones,  43  W.  Note :  82  Am.  Dee.  536. 

Va.  562,  27  S.  E.  411,  64  A.  S.  R.  16.  Turner  v.  Sawyer,  160  U.  S.  578, 

891,  38  L.R.A.  694.  14  S.  Ct.  192,  37  U.  S.  (L.  ed.)  1189; 

10.  Paul  V.  Cragnaz,  26  Nev.  293,  McCarthy  v.  Speed,  11  S.  D.  362,  77 
59  Pac.  857,  60  Pac.  983,  47  L.R.A.  N.  W.  590,  50  L.R.A.  184,  12  S.  D*. 
540.  7,  80  N.  W.  136,  60  L.R.A.  190. 

11.  See  Cotenancy,  vol.  7,  p.  834.  Note:  50  L.R.A.  186. 

12.  Stiekley  v.  Mulrooney,  36  Colo.  16.  McCarthy  v.  Speed,  11  S.  D. 
242,  87  Pac.  547,  118  A.  S.  R.  107.  362,  77  N.  W.  690,  50  L.R.A.  184  and* 

13.  Williamson  v.  Jones,  43  W.  Va.  note,  12  S.  D.  7,  80  N.  W.  135,  50 
562,  27  S.  E.  411,  64  A.  S.  R.  891,  L.R.A.  190. 

38  L.R.A.  694. 
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lots,  and  an  ownership  of  undivided  interests  in  the  minerals  under- 
lying the  surface.  Hence  it  may  be  that  owners  may  hold  as  tenants 
in  common  of  the  entire  claim,  though  no  tenancy  in  common  as  to 
the  surface  of  the  claim  may  ever  exist  inter  sese.^' 

104.  Authority  and  Agreements  of  Cotenants. — ^The  authority  of 
ootenants  in  mines  and  the  limitations  of  their  authority  must  be 
determined  in  the  light  of  the  general  principles  relating  to  coten- 
ancy. Only  a  few  citations  are  made  in  this  article,  and  these  are 
merely  illustrative.*®  In  some  jurisdictions  a  conveyance  by  leas 
than  all  of  joint  tenants  of  their  interest  in  the  land  by  metes  and 
bounds,  or  of  their  mineral  interest  only,  is  regarded  as  void  against 
their  cotenant;  but  in  other  jurisdictions  the  rule  is  that  while  one 
joint  tenant  cannot  make  any  conveyance  to  the  prejudice  of  his 
cotenants,  yet  the  deed  is  not  wholly  void,  but  is  effectual  to  pass 
the  interest  conveyed,  making  his  grantee  a  tenant  in  common  with 
the  cotenants  who  did  not  unite  in  the  conveyance.  Under  this  last 
mentioned  rule,  it  has  been  held  that  while  a  joint  tenant  has  capac- 
ity to  transfer  his  undivided  share  in  the  land,  he  has  no  right  to 
convey  by  metes  and  bounds  any  part  of  the  land,  or  to  convey  the 
mineral  and  reserve  the  surface  to  the  prejudice  of  his  co-owners.** 
The  estate  or  right  of  possession  of  the  owner  of  an  undivided  inter- 
est in  a  mine  is  not  limited  or  restricted  with  respect  to  his  own 
property  by  his  cotenant's  conveyance  or  lease  of  the  other  portion 
of  the  mine.^^  While  it  is  not  necessarily  waste  for  a  tenant  in  com- 
mon to  work  the  mine  or  to  license  another  person  to  do  so,  he, 
the  working  tenant,  not  appropriating  to  himself  more  than  his 
share  of  the  proceeds,*  the  authority  of  a  tenant  in  common  can- 
not be  extended  to  cover  acts  of  others  that  he  cannot  legally  do 
himself;  and  his  consent  or  license  to  others  to  enter  and  extract 
ore  can  only  extend  to  the  interest  owned  by  him  in  the  common 
property.*  If  cotenants  join  in  a  lease  of  the  mining  property  reser\'- 
ing  a  common  rent  payable  to  them  jointly,  either  may  receive  and 
give  a  valid  receipt  for  the  entire  rent  until  the  other  gives  notice 
that  his  share  must  be  paid  to  him  personally.'  A  tenant  in  common 
has  no  right  to  use  the  tunnel  in  a  mine  to  convey  ore  from  an  out- 

17.  Mullins  v.  Butte  Hardware  Co.,  Min.  Co.,  64  Cal.  134,  27  Pac.  863, 
25  Mont.  625,  65  Pac.  1004,  87  A.  49  Am.  Rep.  686;  Job  v.  Potton,  L. 
S.  B.  430.  R.  20  Eq.  84,  44  L.  J.  Ch.  262,  32 

18.  See  generally  Cotenancy,  vol.  L.  T.  N.  S.  110,  23  W.  R.  588,  17 
7,  p.  820  et  seq.  Eng.  RuL  Cas.  861  and  note. 

19.  Virginia  Coal,  ete.,  Co.  ▼.  Hyl-  2.  Omaha,  etc.,  Smelting,  etc.,  Co, 
ton,  115  Va.  418,  79  S.  E.  337,  Ann.  v.  Tabor,  13  Colo.  41,  21  Pao.  925, 
Cas.  1915A  741  and  note.  16  A.  S.  R.  185,  5  L.R.A.  236. 

•  20.  Paul  V.  Cragnaz,  26  Nev.  293,  3.  Swint  v.  McCalmont  Oil  Co.,  184 
59  Pac.  857,  60  Pac.  983,  47  L.R.A.  Pa.  St.  202,  38  Atl.  1021,  63  A,  S.  R. 
540.  -  791. 

1.  McCord  V.   Oakland  Quicksilver 

1198 


18  B.  C.  L.  MINES  §  105 

side  mining  claim  that  is  not  covered  by  the  cotenancy.^  Neither 
can  he  consent  to  the  establishment  of  a  certain  line  as  a  boundary 
so  as  to  bind  a  nonconsenting  co-owner.*  It  is  clear  that  cotenants 
may  enter  into  a  partition  agreement  as  to  their  interests  and  that 
they  may  be  of  such  a  character  as  to  be  binding  on  the  successors 
in  the  title.*  A  partition  by  parol  made  between  cotenants  is  valid 
and  conclusive  whether  made  horizontally  or  vertically,  and  if  coten- 
ants have  made  such  a  partition  of  lands  and  one  of  them  afterward 
claims  that  such  partition  includes  both  the  surface  and  the  minerals, 
while  the  other  claims  that  it  includes  only  the  surface  of  the  land, 
the  presumption  is  that  such  partition  includes  both  the  surface  and 
the  minerals,  and  the  burden  is  upon  the  one  who  opposes  this  con- 
struction to  prove  the  contrary.'  It  has  been  held  that  a  notice  of 
adverse  claim  to  a  mine  may  be  filed  by  one  cotenant  in  behalf  of 
all  of  them,  without  power  of  attorney  from  his  cotenants,  and  if 
a  complaint  alleges  that  the  plaintiff  and  his  cotenants  are  in  possession 
of  a  mine,  and  prays  that  the  title  be  quieted  in  him  and  them, 
the  action  is  for  the  benefit  of  all  of  the  cotenants.^ 

105.  Forfeiture  to  Co-Owner. — ^Under  the  federal  mining  law,  upon 
the  failure  of  one  owner  of  a  mining  claim  to  contribute  his  propor- 
tion to  the  expenditures  required  by  such  law,  his  co-owners  who 
perform  the  labor  or  make  the  improvements  may,  at  the  end  of 
the  year,  give  the  delinquent  owner  notice,  and  if  he  fails  to  con- 
tribute his  proi>ortion  within  ninety  days  thereafter,  his  interest  in 
the  claim  shall  become  the  property  of  his  co-owners  making  the 
required  expenditure.*  A  notice  published  under  this  law,  if  such 
contribution  is  not  made,  cuts  off  the  owner  in  default  and  Eill 
interests  dependent  upon  his,  whether  the  persons  claiming  are  minors, 
heirs,  or  lienholders,  the  interest  of  the  noncontributing  co-owner 
thereupon  vesting  in  those  who  have  made  the  required  expendi- 
tures ;  and  this  is  the  effect  even  though  such  persons  are  not  expressly 
named  in  the  notice.  Such  a  notice  may  include  the  expenditures 
for  several  years;  and  it  is  not  necessary  to  give  a  separate  notice 
for  each  year.**  Under  a  provision  made  by  special  act  of  Congress  for 
the  filing  of  a  notice  by  a  locator  to  the  effect  that  he,  in  good  faith, 
intends  to  hold  and  work  the  claim,  it  is  not  necessary  that  he 

4.  Laesch  v.  Morton,  38  Colo.  171,  Min.  Co.,  24  Nev.  273,  52  Pac.  609, 

87  Pac.  1081,  120  A.  S.  B.  106.  53  Pac.  178,  77  A.  S.  R.  807. 

6.  Strickley  v.  Hill,  22  Utah  257,  9.  Note :  87  A.  S.  R.  407. 

62  Pac.  893,  83  A.  S.  B.  786.  10.  Elder  v.   Horseshoe  Min.,  etc., 

6.  Coleman  v.  Coleman,  19  Pa.  St.  Co.,  194  U.  S.  248,  24  S.  Ct.  643,  48 
100,  57  Am.  Dec.  641.  U.  S.  (L.  ed.)  960;  Elder  v.  Horseshoe 

7.  Byers  v.  Byers,  183  Pa.  St.  509,  Min.,  etc.,  Co.,  9  S.  D.  636,  70  N.  W. 
38  Atl.   1027,   63  A.   S.  R.  765,  39  1060,  62  A.  S.  R.  895  and  note. 
L.R.A.  537.  Note:  87  A.  S.  R.  408.                      ^ 

8.  Nesbitt  v.  Delmar's  Nevada  GK)ld 
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should  have  a  valid  title  to  sueh  claim,  especifiJly  when  there  are 
conflicting  locations  of  the  same  claim,  and  so,  if  a  person,  under 
the  honest  belief  that  he  has  secured  the  interest  of  two  of  three 
original  locators  of  a  mining  claim,  by  purchase,  under  execution 
sale,  and,  being  recognized  as  tenant  in  common  by  the  other  orig- 
inal locator,  and  at  his  instance,  files  notice,  as  required  by  special 
act,  that  they  intend  in  good  faith  to  hold  and  work  such  claim,  he 
thereby  prevents  the  claim  from  becoming  forfeited  or  subject  to 
relocation,  so  long  as  such  notice  is  in  effect.**  Under  the  rule  that 
the  right  to  give  the  notice  of  a  claim  for  contribution  for  labor 
on  a  mining  claim  is  limited  to  a  co-owner  who  has  performed  the 
labor,  it  has  been  decided  that  the  benefit  of  the  statute  in  this  respect 
is  not  conferred  upon  one  whose  relation  and  interest  are  not  brought 
strictly  within  its  terms." 

XII.  Mining  Partnerships 

106.  In  General. — ^Where  the  several  owners  of  a  mme  unite  in 
working  it,  they  form  what  is  termed  a  mining  partnership,^*  whether 
they  are  tenants  in  common,  lessees,  or  owners  in  any  other  relation.** 
In  general  every  agreement  for  the  working  of  a  mine  is  such  a  part- 
nership except  where  there  has  been  an  express  agreement  to  constitute 
a  full  trading  partnership ;  *•  and  it  is  not  necessary  to  effect  its  for- 
mation or  to  continue  its  existence  that  there  be  an  express  agree- 
ment to  become  partners,  or  to  share  the  profits  and  losses  of  mining.** 
While  a  mining  partnership  may  be  created  by  the  express  contract 
of  the  parties,  it  may  be  inferred  also  from  their  acts,*'  it  being  neces- 
sary only — and  this  is  essential — that  the  co-owners  of  the  property 
unite  in  operating  or  working  the  mine.*®    From  these  considerations 

11.  Nesbitt  V.  Delamar's  Nevada  137,  125  Pac.  626,  Ann.  Cas.  1914D 
Gold  Min.  Co.,  24  Nev.  273,  52  Pac.   1183. 

609,  53  Pac.  178,  77  A.  S.  R.  807.  16.  Skillman   v.   Laehman,  23   CaL 

12.  Turner  v.  Sawyer,  150  U.  S.  198,  83  Am.  Dec.  96 ;  Childers  v.  Neelv, 
578,  14  S.  Ct.  192,  37  U.  S.  (L.  ed.)  47  W.  Va.  70,  34  S.  E.  838,  81  A.  S. 
1189.  R.  777,  49  L.B.A.  468;  Blackmarr  v. 

13.  Skillman  v.  Laehman,  23  Cal.  Williamson,  57  W.  Va,  249,  50  S.  E. 
198,  83  Am.  Dec.  96  and  note;  Meagher  254,  4  Ann.  Cas.  265;  Kirchner  v. 
V.  Reed,  14  Colo.  335,  24  Pao.  681,  Smith,  61  W.  Va.  434,  58  S.  E.  614, 
9  L.R.A.  455;  Kirchner  v.  Smith,  61  11  Ann,  Cas.  870. 

W.  Va.  434,  68  S.  E.  614,  11  Ann.       Note:  83  Am.  Dec.  104, 106. 
Cas.  870.  17.  Slater  v.  Hass,  15  Colo.  574.  25 

Note:  83  Am.  Dec.  104.  Pac.  1089,  22  A.  S.  R.  440;  Hartnev 

14.  Kirchner  v.  Smith,  61  W.  Va.  v.  Gosling,  10  Wyo.  346,  68  Pac.  1118, 
434,  58  S.  E.  614,  11  Ann.  Cas.  870  98  A.  S.  R.  1005. 

and  note;  Hartnev  V.  Gosling,  10  Wyo.  18.  Kimberly  v.   Arms,   129  U.  S. 

346,  68  Pac.  1118,  98  A.  S.  R.  1005.  512,  9  S.  Ct.  355,  32  U.  S.  (L.  ed.) 

Note:  83  Am.  Dec.  104;  764;  Hartney  v.  Gosling,  10  Wyo.  346, 

15.  Daily  v.   Fitzgerald,  17  N.  M.  68  Pac.  1118,  98  A.  S.  R.  1005. 
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it  is  clear  that  parties  may,  neyertbdleBS,  be  Joint  owners  or  tenants 
in  common  of  mining  property  without  constituting  a  mining  partner- 
ship.** A  mining  partnership  is  governed  by  many  of'  the  rules 
relating  to  ordinary  partnerships,  but  it  has  some  rules  peculiar  to 
itself.'*  The  principal  distinction  between  it  and  an  ordinary  part- 
nership is  that  in  a  mining  partnership  the  delectus  persona,  or  the 
right  of  a  partner  to  say  whether  a  new  partner  shall  be  admitted  to* 
the  partnership,  is  absent.*  Another  distinction  is  that  the  law  does 
not  imply  any  authority,  either  to  a  member  of  such  partnership, 
or  to  its  managing  agent,  to  bind  the  individual  members  upon  any 
evidence  of  indebtedness.*  A  third  distinction  is  that,  whereas  a 
sale  by  a  partner  in  an  ordinary  partnership  dissolves  it  and  com* 
pels  a  winding  up  and  settlement  of  the  business,  in  a  mining  part- 
nership such  a  sale  does  not  effect  its  dissolution  but  it  continues 
with  the  owners  as  newly  constituted.*  Because  of  these  features  min- 
ing partnerships  have  been  said  not  to  be*true  partnerships,  but  rather 
a  cross  between  tenancies  in  common  and  partnerships  proper.*  From 
these  principles  it  is  clear  that  a  member  of  a  mining  partnership 
may  sell  his  interest  therein  to  whomsoever  he  may  without  the  knowl- 
edge or  consent  of  his  co-owners;  *  and  that  thereby  a  new  member 
is  brought  into  the  partnership  without  the  consent  of  his  associates; 
and  may  purchase  interests  in  it  or  in  other  mines  for  his  own  benefit 
without  being  required  to  account  to  the  partnership  for  the  property. 
From  this  it  is  obvious  that  no  relation  of  trust  and  confidence  is 
created  by  a  mining  partnership  in  respect  to  the  individual  interests 
of  partners  therein,*  provided,  of  course,  there  is  no  express  contract 
that  the  purchase  should  be  for  the  benefit  of  all.'  But  one  member 
of  a  mining  partnership  cannot,  without  the  consent  of  his  copart- 
ners, convey  any  other  interest  in  the  mine  than  his  own.* 

19.  Hartney  v.  GkMding,  10  Wyo.  Va.  249,  50  S.  E.  254,  4  Ann.  Cas. 
346,  68  Pao.  1118,  98  A.  S.  B.  1005.   265. 

And  see  supra,  par.  103.  6.  Kahn  v.   Central   Smelting  Co., 

20.  Skillman  v.  Lachman,  23  Cal.  102  V,  S.  641,  26  U.  S.  (L.  ed.)  206; 
198,  83  Am.  Dec.  96  and  note.  Bisseli  v.  Foss,  114  U.  S.  252,  5  S. 

Note:  4  Ann.  Caa.  267.  Ct.  851,  29  U.  S.  (L.  ed.)  126;  Kim- 

1.  Kahn  v.  Central  Smelting  Co.,  102  berly  v.  Arms,  129  U.  S.  512,  9  S.  Ct. 
U.  S.  641,  26  U.  S.  (L.  ed.)  266;  355,  32  U.  S.  (L.  ed.)  764;  Harris 
Childera  v.  Neely,  47  W.  Va.  70,  34  v.  Llovd,  11  Mont.  390,  28  Pac.  736, 
S,  E.  828,  81  A.  S.  R.  777,  49  L.R.A.  28  A.  S.  R.  475. 

468.  Note :  28  A.  S.  R.  488. 

Notes:  83  Am.  Dec.  106;   4  Ann.  7.  Bisseli  v.  Poss,  114  U.   S.  252, 

Cas.  268;  Ann.  Cas.  1914D  119L  5  S.  Ct.  851,  29  U.  S.  (L.  ed.)  126; 

2.  See  infra,  par.  108.  Harris  v.  Lloyd,  11  Mont.  390,  28  Pac. 
8.  See  infra,  par.  109.  736,  28  A.  S.  R.  475.  See  infra,  par. 
4.    Blackmarr  v.  Williamson,  57  W.  107,  as  to  joint  adventures  and  pros- 

Va.  249,  60  S.  E.  254,  4  Ann.  Cas.    pecting  contracts. 
265  and  note.  8.  Meagher  v.  Reed,  14  Colo.  335, 

6.  Blackmarr  v.  Williamson,  57  W.   24  Pac.  681,  9  L.R.A.  456. 
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107.  Joint  Adventures;  Prospecting  Contracts. — ^While  under  min- 
ing partnerships  the  relation  of  trust  does  not  ordinarily  exist  between 
partners,*  the  rule  is  a  qualified  one  in  certain  jurisdictions  as  to 
what  are  commonly  known  as  joint  adventures^  and  so  it  has  been 
held  that  where,  in  pursuance  of  an  agreement  between  two  or  more 
persons  to  explore  the  public  domain  and  discover  and  locate  mining 
claims  for  the  joint  benefit  of  all,  one  of  them  locates  a  claim  in  his 
own  name,  he  will  hold  the  legal  title  to  the  interest  of  the  others 
in  trust  for  them.  Under  this  rule,  the  principles  of  the  doctrine  of 
partnership  apply  generally  to  the  relation  of  joint  adventure,  and 
it  follows  therefore  that,  in  the  absence  of  an  express  agreement,  the 
law  implies  an  equal  division  of  the  profits  of  such  an  adventure 
without  regard  to  any  inequality  of  contribution.*^  There  is,  how- 
ever, authority  to  the  effect  that  an  agreement  by  which  several 
persons  undertake  to  pay  the  expenses  of  developing  a  mining  claim 
upon  condition  that  another  obtains  a  lease  of  the  claim  and  trans* 
fers  to  each  a  certain  interest  therein,  with  the  understanding  that 
the  mine  shall  then  be  operated  as  a  partnership  affair  for  the  benefit 
of  all  the  parties  interested,  does  not  form  a  partnership  between  them, 
since  an  executed  agreement  is  necessary  to  constitute  a  partnership; 
while  it  remains  executory  the  withdrawal  of  one  of  the  parties  and 
the  substitution  of  a  stranger  in  his  place  will  not  be  followed  by 
any  of  the  legal  consequences  of  a  dissolution.**  A  prospecting  or 
"grubstake"  contract  partakes  of  the  character  of  a  qualified  partner- 
ship, and  such  a  contract  may  render  the  outfitter  liable  for  the  per- 
sonal expenses  of  the  prospector  after  the  exhaustion  of  the  money 
furnished  at  the  outset.  However,  the  liability,  in  this  respect  as  in 
others,  must  depend  upon  the  contract  which  the  parties  may  make, 
the  same  as  in  any  other  case.**  It  has  been  held  that  persons  who 
enter  into  a  contract  to  share  in  the  expenses  of  another  while  he  is 
prospecting  for  mines,  in  consideration  of  a  share  in  the  enterprise, 
are  entitled  to  share  in  the  profits  w^hich  he  makes  from  successful 
mining  ventures  into  which  he  enters  without  their  knowledge,  and 
toward  the  expense  of  which  they  have  so  contributed.*'  A  contract 
of  this  character  may  bind  a  party  to  prospect  for  a  definite  period,** 
and  an  accounting  of  earnings  thereunder  may  be  compelled.**    But 

9.  See  supra,  par.  106.  IB.  Hartney   ▼.    Qosling,   10    Wvo. 

10.  Lind  v.  Weber,  36  Nev.  623, 134  346,  68  Pac.  1118,  98  A.  S.  R.  1005. 
Pac.  461,  135  I'ac.  139,  141  Pat.  458,  13.  Lind  v.  Weber,  36  Nev.  623, 134 
Ann.  Cas.  1916A  1202,  50  LJR.A.  Pac.  461,  135  Pac.  139,  141  Pac.  458, 
(N.S.)    1046   and   note.  Ann.    Cas.    1916A    1202,    60    L.R.A. 

Note:  102  A.  S.  R.  238.  (N.S.)  1046. 

And  see  Joint  Adventures,  vol.  15,  14.  Hoyt  v.  Smith,  23  Conn.  117, 

p.  502  et  seq.  60  Am.  Dec.  632. 

11.  Meagher  v.  Reed,  14  Colo.  335,  15.  Eagle  v.  Bucher,  6  Ohio  St.  295, 
24  Pac.  681,  9  L.R.A.  455.  67  Am.  Dec.  342. 
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oitcumstanees  may  ^ist  where,  by  reason  of  a  failure  to  contribute 
toward  a  venture  as  agreed,  parties  may  not  successfully  assert  their 
claim  to  be  partners.** 

lOS.  Authority  and  Liability  of  Mining  Partners.— From  the 
absence  of  delectus  personse  in  mining  companies  flows  another  result, 
distinguishing  them  from  the  common  partnership,  in  that  there  is 
in  mining  partnerships  a  more  limited  authority  in  the  individual 
member  to  bind  the  others  to  pecuniary  liability.  He  cannot  borrow 
money  or  execute  notes  or  acc^t  bills  of  exchange  binding  the  part- 
nership or  its  members,  unless  it  is  shown  that  he  had  authority;  ^^ 
and  can  only  bind  the  partnership  to  expenditures  necessary  and 
usual  in  the  particular  business.**  There  may  be  formed,  for  min- 
ing purposes,  however,  an  ordinary  partnership  in  mines,  where  the 
ordinary  rules  of  partnership  apply,  and  where,  as  in  Other  cases, 
one  partner  may  bind  the  firm,**  and  it  has  been  held  that,  where 
there  is  an  express  agreement  between  the  parties,  and  it  appears  there- 
from that  they  contracted  with  the  object  and  purpose  of  relying 
upon  the  delectus  personae  in  their  relation,  the  fact  that  their  busi- 
ness was  the  working  of  a  mine  does  not  aflfect  their  relation  or  lia- 
bility as  general  partners.*^  A  member  of  a  mining  partnership  is 
in  legal  contemplation  a  principal  of  the  firm,  and  general  agent  for 
all  the  copartners  in  the  transaction  of  the  copartnership  business, 
without  having  had  general,  special,  or  limited  powers  conferred  upon 
him,*  and  a  managing  partner  of  a  mining  claim  possesses  sufficient 
authority  from  his  co-owners  to  bind  them  by  his  negligence  in  per- 
mitting the  location  of  a  conflicting  claim  and  its  improvement  until 
paying  ore  is  discovered,-  so  that  the  partners  cannot  subsequently 
assert  their  rights  to  the  land  within  the  conflicting  location.*  When 
members  of  a  mining  partnership  cannot  agree  in  its  management, 
those  having  a  majority  interest  may  control  in  all  things  necessary 
and  proper  for  its  operation,*  and  an  agreement  entered  into  by  per- 
sons owning  a  majority  interest  in  a  mine,  to  manage  its  affairs  ais 
they  or  a  majority  of  them  should  determine,  is  not  illegal  or  void 

16.  Rule  V.  Jewell,  18  Ch.  D.  660,  Wyo.  346,  68  Pac.  1118,  98  A.  8.  R. 
29   W.   R.    765,   19   Eng,   Rul.    Cas.  1005. 

561.  Note:  83  Am.  Dec.  104. 

17.  Judge    V.    Braswell,    13    Bush       19.  Note :  83  Am.  Dec.  105. 

(Ky.)  67,  26  Am.  Rep.  185;  Childers  20.  Daily  v.  Fitzgerald,  17  N.  M. 

V.  Neely,  47  W.  Va.  70,  34  S.  E.  828,  137,  126  Pao.  625,  Ann.  Oas.  1914D 

81  A.  S.  R.  777,  49  L.R.A.  468;  Hart-  1187. 

ney  v.  Gosling,  10  Wyo.  346,  68  Pac.  1.  Burgan  ▼.  LyeU,  2  Mich.  102,  55 

1118,  98  A.  S.  R.  1005.  Am.  Dec.  53. 

Notes:  83  Am.  Dec.  105,  107;  Ann.  2.  Sharkey  v.  Candiani,  48  Ore.  112, 

Cas.  1914D  1191.  86  Pac.  219,  7  L.R.A.(N.S.)  791. 

18.  Chiidera  v.  Neely,  47  W.  Va.  8.  Dough«1;y  v.  Creary,  30  Cal.  290, 
70,  34  S.  E.  828,  81  A.  S.  R.  777,  49  89  Am.  Dec.  116;  Faulds  v.  Yates,  57 
L.R.A.  468;   Hartney  v.   Gosling,   10  111.  416,  11  Am.  Rep.  24;  Childers  v. 
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as  against  public  policy.*  But  in  case  of  manifest  oppression,  the 
minority  in  interest  may  obtain  relief  from  a  court  of  equity.  A 
member  of  a  mining  partnership  shares  in  the  profits  and  losses 
thereof  in  the  proportion  which  the  interest  of  share  he  owns  in 
the  mine  bears  to  the  whole  partnership  capital  or  whole  number 
of  shares.*  And  losses  from  neglect  of  duty,  bad  faith,  or  breach 
of  duty  by  a  member  of  a  mining  partnership,  or  breach  of  the  part- 
nership agreement,  or  improper  diversion  of  the  property  of  the 
partnership  to  purposes  foreign  to  its  business,  may  be  charged  to 
him  individually  in  an  accounting.* 

109.  Dissolution  and  Accounting. — As  a  consequence  of  the  rule 
that  the  delectus  personse  is  absent  in  mining  partnerships,  a  transfer 
of  the  interest  of  one  of  the  partners  in  such  partnership  will  not 
work  its  dissolution.'  Nor  is  a  mining  partnership  dissolved  by  the 
death  or  bankruptcy  of  a  member,  or  by  the  assignment  of  his  inter- 
est.® Although  a  mining  partnership,  unlike  an  ordinary  partnership, 
is  not  dissolved  by  the  sale  of  the  interest  of  one  of  the  partners, 
it  does  not  follow,  from  the  mere  continuance  of  the  partnership,  that 
the  mining  partner  Who  has  sold  his  interest  continues  liable  for 
all  of  the  debts  of  the  partnership  subsequently  incurred ;  •  but  he 
is  liable  for  the  wages  of  those  who  had  commenced  to  serve  the 
partnership  before  his  withdrawal  and  continued  to  do  so  there- 
after without  notice  of  the  withdrawal.^®  Such  a  partnership  may 
be  totally  dissolved  by  a  judgment  of  dissolution ;  **  and  when  a  bill 
seeks  an  account  of  ore  mined  a  court  of  equity  will  decree  it  in  a 
proper  case.^*    But  a  bill  for  an  accounting  between  partners  which 

Neely,  47  W.  Va.  70,  34  S.  E.  828,  102  U.  S.  641,  26  U.  S.  (L.  ed.)  266; 

81  A.  S.  R.  777,  49  L.R.A.  468;  Black-  Childers  v.  Neely,  47  W.  Va.  70,  34  S. 

niair  v.  Williamson,  57  W.  Va.  249,  50  E.  828,  SI  A.  S.  R.  777,  49  L.R.A. 

S.  E.  254,  4  Atm.  Cas.  265.  468. 

4.  Faulds  V.  Yates,  57  lU.  416,  11  Note:  83  Am.  Dec.  107. 

Am.  Rep.  24.  9.  Kelley  v.  McNamee,  164  Fed.  369, 

5.  Note:  83  Am.  Dec.  107,  110.  90  C.   C.  A.  357,  16  Ann.   Cas.  299 

6.  Childers  v.  Neely,  47  W.  Va.  70,  and   note,  22  L.R.A.(N.S.)    851   and 
34  S.  E.  828,  81  A.  S.  R.  777,  49  note. 

L.R.A.  468.  10.  Kelley  v.   McNamee,   164  Fed. 

7.  Kelley  v.  McNamee,  164  Fed.  369,  369,  90  C.  C.  A.  357,  16  Ann.  Cas. 
90  C.  C.  A.  357,  16  Ann.  Cas.  299  and  299,  22  L.R.A.(N.S.)  851;  Burjrnn  v. 
note,  22  L.R.A.(N.S.)  851  and  note;  Lyell,  2  Mich.  102,  55  Am.  Dec.  53. 
Skillman  v.  Lacbman,  23  Cal.  198,  83  11.  Blaekmarr  v.  Williamson,  57  W. 
Am.  Dec.  96;  Meagher  v.  Reed,  14  Va.  249,  50  S,  E.  254,  4  Ann.  Cas. 
Colo.  335,  24  Pac.  681,  9  L.R.A.  455;  265. 

Daily  v.  Fitzgerald,  17  N.  M.  137,  126  Note :  83  Am.  Dec.  107  et  seq. 

Pac.  625,  Ann.  Cas.  1914D  1183  and  12.  Childers  v.  Neelv,  47  W.  Va.  70, 

note ;  Blaekmarr  V.  Williamson,  57  W.  34  S.  E.  828,  81   A.  S.  R.  777,  49 

Va.  249,  50  S.  E.  254,  4  Ann.  Cas.  L.R.A.  468;  Bracken  v.  Preston,  1  Pin. 

265.  (Wis.)  584,  44  Am.  Dee.  412. 

8.  Kahn   v.   Central   Smelting   Co., 
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does  not  also  aeek  a  dissolution  of  the  partnership  cannot  be  main- 
tained It  haa  been  held  that  the  members  of  a  mining  partnership 
have  a  lien  on  the  partnership  property  for  advances  made,  or  bal- 
ances due,  after  the  payment  of  debts ;  but  such  a  lien  is  on  partner- 
ship property  only  while  distinctly  such,  and  if  there  is  or  has  been 
a  separation  or  divisioti  of  such  property,  or  part  of  it,  the  lien  is 
lost.**  And  in  a  case  where  the  cotenants  of  a  mine  employ  a 
manager  to  work  it  and  to  account  to  them  for  the  proceeds,  after 
which  one  of  the  cotenants  withdraws  from. such  arrangement  so 
far  as  the  manage  is  concerned,  without  dissolving  the  partnership 
as  to  the  remaining  coteoants^  it  has.  been  held  that  he  may  main^ 
tain  an  action  in  his  own  name,  without  joining  his  cotenants,  to 
recover  from  such  manager  bis  share  of  the  proceeds  of  the  nodne 
subsequently  coming  into  his  hands.*^ 

XIII.  Oil  and  Gas  Locations  and  Conteacm 

In  Oeneral 

110.  Oil  as  Mineral;  Nature  of  Ownership  Therein. — It  is  well 
settled  that  petroleum  is  a  mineral  in  the  broadest  sense  of  that  terra,** 
and  natural  gas  is  also  embraced  in  the  term  ''mineral"  when  used 
in  contradistinction  to  animal  or  vegetable  matter.**  But  though 
classed  as  minerals,  petroleum  and  natural  gas  have  peculiar  attri- 
butes which  distinguish  them  from  solid  minei*als.  On  account  of 
their  migratory  character  the  rules  governing  ordinary  minerals  can- 
not be  applied  to  them  without  qualification.*'    Both  petroleum  and 

13.  Childers  v.  Neeiy,  47  W.  Va.  100  Tenn.  100,  43  S,  W.  355,  66  A.  S. 
70,  34  S.  E.  828,  81  A.  S.  R.  777  and  R.  740  and  note,  39  L,RA.  249; 
note,  49  L.R.A.  468.  Swayne  v.  Lone  Acre  Oil  Co.,  98  Tex. 

14.  Slater  V.  Hass,  15  Colo.  574,  25  697,  86  S.  W.  740,  98  Ann;  Cas.  1117, 
Pac.  1089,  22  A.  S.  R.  440.  69  L.R. A.  986 ;  Bender  v.  Brooks,  103 

15.  Townsend  v.  State,  147  Ind.  624,  Tex.  329,  127  S.  W.  168,  Ann.  Cas. 
47  N.  E.  19,  62  A.  S.  R.  477,  37  L.R.A.  1913 A  559;  Right  of  Way  Oil  Co.  v. 
294;  Lanyon.Zin<;  Co.  v.  Freeman,  68  Gladys  Citv  Oil,  Gas,  etc.,  Co.,  106 
Kan.  691,  75  Pae.  995,  1  Ann.  Cas.  Tex,  94,  1*37  S.  W.  737,  51  L.R.A. 
403;  McKinney  v.  Central  Kentucky  (N.S.)  268;  Wilson  v.  Youst,  43  W. 
Natural  Gaa  Co.,  134  Ky.  239,  120  S.  Va.  826,  28  S.  E.  781,  39  L.R.A.  292; 
W.  314,  20  Ann.  Cas.  934  and  note ;  Ammons  v.  Toothman,  59  W.  Va.  165, 
Kelley  v.  Ohio  Oil  Co.,  57  Ohio  St.  53  S.  E.  13,  115  A.  S.  R.  908. 

317,  49  N.  E.  399,  63  A.  S.  R.  721,  39  Notes:  47  Am.  Bep.  698;  20  Ann. 

L.R.A.  765;  Detlor  v.  Holland,  57  Ohio  Cas.  937;  Ann.  Cas.  1912A  1307. 

St.  492,  49  N.  E.  690,  40  L.R.A.  266;  16.  See  Gab,  vol.  12,  p.  864  et  seq. 

Westmoreland,   etc..    Gas    Co.    v.    De  17.  Louisville  Gas  Co.  v.  Kentucky 

Witt,  130  Pa.  St,  235,  18  Atl.  724,  5  Heating  Co.,  117  Ky.  71,  77  S.  W.  368, 

L.R. A.  731 ;  Marshall  v.  Mellon,  179  111  A.  S.  R.  225,  44  Ann.  Cas.  355,  70 

Pa.  St.  371,  36  Atl.  201,  57  A.  S.  R.  L.R.A.  558;  Westmoreland,  etc.,  Gaa 

601,  35  L.R.A.  816 ;  Murray  v.  Allred,  Co.  v.  De  Witt,  130  Pa.  St.  235,  18 
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gas,  as  long  as  they  remain  in  the  ground,  are  a  part  of  the  realty* 
They  belong  to  the  owner  of  the  land,  and  are  a  part  of  it  as  long 
as  they  are  on  it,  or  in  it,  or  subject  to  his  control.  When  they 
escape  and  go  into  other  hands,  or  come  under  another's  control, 
the  title  of  the  former  owner  is  gone,*®  and  when  produced  on  the 
surface  they  become  personal  property  and  belong  to  the  owner  of 
the  well.**  The  owner  of  the  land  has  no  specific  title  to  them  until 
they  have  been  removed  from  the  earth,  or  reduced  to  actual  posses* 
sion.*^  However,  as  against  a  trespasser  or  wrongdoer  the  title  of 
an  owner  of  the  land  remains  perfect,  and  he  may  pursue  and  reclaim 
oil  unlawfully  removed  therefrom  wherever  he  may  find  it.*  If  a 
lessee,  to  evade  the  payment  of  royalties  under  an  oil  and  gas  lease^ 
instead  of  operating  the  property  in  accordance  with  his  covenants, 
drills  a  well  on  adjoining  land,  so  as  to  drain  the  oil  and  gas  under 
the  leased  land  and  to  make  it  impossible  to  determine  the  amount 
drawn  from  the  lessor's  property,  the  lessee  is  bound  to  pay  royal- 
ties on  the  entire  product.*  As  a  general  rule  neither  petroleum  oil 
nor  natural  gas  passes  by  a  «)nveyance  of  land  reserving  all  mines 

Atl.  724,  5  L.II.A.  731;  Kelly  v.  Keys,  63  A.  S.  R.  743,  38  L.R.A.  826;  Rock- 
213  Pa.  St.  296,  62  Atl.  911, 110  A.  S.  well  v.  Warren  County,  228  Pa.  St. 
R.  547.  430,  77  Atl.  665,  139  A.  S.  R.  1006; 

Note :  20  Ann.  Cas.  937.  Bender  v.  Brooks,  103  Tex.  329,  127 

18.  Brown  v.  Spilman,  155  U.  S.  S.  W.  168,  Ann.  Cas.  1913A  559 ;  WU- 
665,  15  S.  Ct.  245,  39  U.  S.  (L.  ed.)  liamson  v.  Jones,  43  W.  Va.  562,  27 
304;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  E.  411,  64  A.  S.  R.  891  and  note, 
S.  190,  20  S.  Ct.  576,  44  U.  S.  (L.  ed.)  38  L.R.A.  694;  Wilson  r.  Yonst,  4a 
729;  Watford  Oil,  ete.,  Co.  v.  Ship-  W.  Va.  826,  28  S.  E.  7^1,  39  L.R.A. 
man,  233  111.  9,  84  N.  E.  53,  122  A.  S.   292. 

R.  144;  People's  Gas  Co.  v.  Tyner,  131  Notes:  Ann.  Cas.  1912A  307;  Ann, 
Ind.  277,  31  N.  E.  69,  31  A.  S.  R.  Cas.  1913B  1214. 
433,  16  L.R.A.  443;  Lanyon  Zinc  Co.  And  see  Gas,  vol.  12,  p.  865  et  seq. 
V.  Freeman,  68  Kan.  691,  75  Pac.  995,  19.  Nonamaker  v.  Amos,  73  Ohio  St. 
1  Ann.  Cas.  403  and  note;  Kelley  v.  163,  76  N.  E.  949^  112  A.  S.  R.  708,  4 
Ohio  Oil  Co.,  57  Ohio  St.  317,  49  N.  Ann.  Cas.  170,  4  L.R.A.  (N.S.)  980. 
E.  399,  63  A.  S.  R.  721,  39  L.R.A.  20.  Ohio  Oil  Co.  v.  Indiana,  177  U. 
765;  Kolachy  v.  Galbreath,  26  Okla.  S.  190,  20  S.  Ct.  576,  44  U.  S.  (L.  ed.) 
772,  110  Pac.  902,  38  L.R.A.(N.S.)  729;  State  v.  Ohio  Oil  Co.,  150  Ind. 
451;  Frank  Oil  Co.  v.  Bellview  Gas,  21,  94  N.  E.  809,  47  L.R.A.  627;  Rupel 
etc.,  Co.,  29  Okla.  719,  119  Pac.  260,  v.  Ohio  Oil  Co.,  176  Ind.  4,  95  N.  E. 
43  L.R.A.(N.S.)  487;  Caldwell  v.  225,  Ann.  Cas.  1913E  836;  Dark  v. 
Copeland,  37  Pa.  St.  427,  78  Am.  Dec  Johnston,  55  Pa.  St.  164,  93  Am.  Dec. 
436;  Westmoreland,  etc.,  Gas  Co.  v.  732;  Bender  v.  Brooks,  103  Tex.  329, 
De  Witt,  130  Pa.  St.  235,  18  Ail.  724,  127  S.  W.  168,  Ann.  Cas.  1913A  559 j 
5  L.R.A.  731;  LiHibridge  v.  Lacka-  Smith  t.  Root,  66  W.  Va.  633,  66  S. 
wanna  Coal  Co.,  143  Pa.  St.  293,  22  E.  1005,  30  L.R.A.(N.S.)  176  and 
Atl.  1035,  24  A.  S.  R.  544,  13  L.R.A.  note. 

627;  Marshall  v.  Mellon,  179  Pa.  St       1.  Williamson  v.  Jones,  43  W.  Va. 
371,  36  Atl.  201,  57  A.  S.  R.  601,  35   562,  27  S.  E.  411,  64.  A.  S.  R.  891 
L.R.A.  816;  Delaware,  etc..  Canal  Co.    and  note,  38  L.R.A.  694. 
V.  Hughes,  183  Pa.  St.  66,  38  Atl.  568,       2.  Cnlbertson  v.  lola  Portland  Ce- 
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and  minerals.^  Under  a  special  wording  of  the  oontract,  however, 
or  under  circumstances  indicating  that  it  was  not  intended  to  include 
oil  or  gas  under  the  designation  of  "minerals,"  they  will  not  be 
included,  the  intention  being  primarily  the  test.*  And  it  has  been 
held  that  natural  gas  is  not  a  mineral  within  the  meaning  of  a 
provision  reserving  minerals  in  a  grant,  made  before  natural  gas 
became  commercially  valuable.* 

111.  Severance  of  Oil  and  Gas  from  the  Soil;  Convoy aneos  and 
Incidental  Rights. — ^As  before  stated  the  surface  of  the  land  may  be 
separated  from  the  different  strata  underneath  it,  and  there  may  be 
as  many  different  owners  as  there  are  strata.*  But,  as  to  oil  and  gaB, 
it  must  be  remembered,  that  though  severed  in  title  from  that  of  the 
land  under  which  they  lie,  they  are  not  regarded  as  being  in  the 
possession  of  the  owner  of  the  surface,  unless  he  takes  actual  physical 
possession  of  them,  as  by  drilling  wells  into  them.^  While  convey- 
ances of  oil  and  gas  in  place — that  is  as  realty — ^must  conform  to  the 
principles  relating  to  grants  of  lands  generally,*  on  a  separation  of 
these  minerals  from  the  soil  and  a  reducing  to  possession,  they  then 
become  personal  property,  and  not  real  estate,  or  an  interest  in  or 
concerning  real  estate.*  Hence  it  is  that  an  agreement  changing 
the  amount  of  oil  to  be  paid  by  the  lessee  under  a  lease  giving  him 
the  right  to  operate  on  a  tract  of  land  for  gas  and  oil  does  not  involve 
the  title  to  land  nor  any  estate  or  interest  therein,  and  so  far  as  this 
aspect  of  a  contract  is  concerned,  it  is  not  within  the  statute  of 
frauds.**  Nor  is  an  option  to  explore  land  for  oil  and  gas  for  a  period 
of  years,  with  right  of  renewal,  an  incumbrance  within  the  realty 
acts,**  and,  in  a  grant  of  land,  an  exception  of  the  oil  and  gas  and 

mefit  Co.,  87  Kan.  529,  126  Pac.  81,  (Eng.)  864,  Ann.  Cas.  1913B  1212  and 

Ann.  Cas.  1914A  610.  note. 

Note:  101  A.  S.  R.  920.  6.  See  supra,  par.  85. 

See  infra,  par.  113  et  seq.,  as  to       7.  Kelley  v.  Ohio  Oil  Co.,  57  Ohio 

oil  leases  generally.  St.  317,  49  N.  E.  399,  63  A.  S.  R.  721, 

8.  Moore  v.  Griffin,  72  Kan.  164,  83  39  L.R.A.  765;  Kiser  v.  MeLean,  67 

Pac.  395,  4  L.R.A.(N.S.)  477;  Murray  W.  Va.  294,  67  S.  E.  725,  140  A.  S. 

V.  Allred,  100  Tenn.  100,  43  S.  W.  355,  R.  948  and  note. 
66  A.  S.  R.  740,  39  L.R.A.  249.  8.  See  supra,  par.  83. 

Note:  20  Ann.  Cas.  938.  9.  State  v.  Indiana,  etc.,  Oil,  etc., 

4.  McKinney  v.   Central  Kentucky  Min.  Co.,  120  Ind.  575,  22  N.  E.  778, 

Natural  Gas  Co.,  134  Ky.  239,  120  S.  6  L.R.A.  579;   Nonamaker  v.  Amos, 

W.  314,  20  Ann.  Cas.  934  and  note;  73  Ohio  St.  163,  78  N.  E.  949,  112  A. 

Detlor  V.  Holland,  57  Ohio  St.  492,  49  S.  R.  708,  4  Ann.  Cas.  170,  4  L.R.A. 

N.  E.  690,  40  L.R.A.  266;  Dunham  v.  (N.S.)  980  and  note. 
Kirkpatrick,  101  Pa.  St.  36,  47  Am.       10.  Nonamaker  v.  Amos,  73  Ohio  St. 

Rep.  696;  Right  of  Way  Oil  Co.  v.  163,  76  N.  E.  949,  112  A.  S.  R.  708, 

Gladys  City  Oil,  Gas,  etc.,  Co.,  106  4  Ann.  Cas.  170,  4  L.R.A.(N.S.)  980 

Tex.   94,  157  S.  W.  737,  51   L.R.A.  and  note. 
(N.S.)  268.  11.  Kokomo  Natural  Gas,  etc.,  Co. 

6.  Barnard- Argue-Roth-Steams  Oil,  v.  Matlock,  177  Ind.  226,  79  N.  E.  787, 

etc.,  Co.  V.  Farquharson,  ri912]  A.  C.  39  L.R.A.(N.S.)  675  and  note. 
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the  right  to  go  upoo.  the  land  for  them  is  uot  defeated  by  covenantss 
for  quiet  possession  of  the  leind  and  freedom  from  iucumbrances 
thereon.  Such  covenants  relate  only  to  the  thing  conveyed — the  land 
without  the  oil  and  gas — the  land  burdened  with  the  right  to  operate 
thereon  for  the  oil  and  gas  retained.**  The  right  to  drill  oil  or  gas 
wells  through  a  stratum  of  coal  belonging  to  another  person  to  reach 
oil  or  gas  in  a  lower  stratum  belonging  to  the  owaer  of  the  surface 
is  a  right  which  exists  at  all  times  although  it. must  be  exercised  so 
as  to  do  no  violence  to  the  rights  of  the  owners  of  the  coal.*'  And 
a  person  having  the  right  to  go  upon  another's  land  to  bore  and 
develop  it  for  oil  and  gas,  with  the  necessary  usual  and  convenient 
rights  therefor,  has  the  right  to  build  a  road  over  the  land,  when 
necessary  to  haul  machinery  and  material  to  the  place  selected  for 
drilling  a  well.*^  In  the  case  of  an  oil  or  gass  lease  the  lessee  is  not 
entitled  to  use  any  portion  of  the  lands  for  purposes  of  cultivation. 
His  occupancy  and  use  of  the  surface  are  confined  in  character  and 
extent  to  so  much  as  is  strictly  necessary  for  mining  and  producing 
purposes.**  Nor  does  the  possession  of  the  soil  by  the  owner  for  a 
purpose  other  than  mining  give  him  possession  of  gas  under  the 
surface  as  against  parties  to  whom  he  has  leased  the  entire  tract  for 
gas  purposes.** 

112.  Percolatuig  Oil  astd  Gas;  Rights  of  Adjoining  Owners. — ^Many 
complex  questions  arise  in  considering  the  respective  rights  of  owners 
to  such  migratory  minerals  as  oil  or  gas  while  flowing  through  their 
natural  strata,  and  by  analogy  many  of  the  principles  which  govern 
as  to  percolating  waters  would  seem  to  be  applicable  in  determining 
such  rights."  The  principle  generally  obtains  that  if  an  adjoining 
owner  drills  his  own  land  and  taps"  a  deposit  of  oil  or  gas,  extend- 
ing under  his  neighbor's  field,  so  that  it  comes  into  his  well,  it  becomes 
his  property,*®  and  from  this  a  rule  is  established  in  many  juris- 
dictions that  the  right  to  drill  oil  wells  and  to  produce  oil  on  one's 
own  land  is  absolute,  and  cannot  be  enjoined,  supervised,  or  controlled 
by  a  court,  or  cm  adjoining  owner,  and  that,  so  long  as  such  opera- 

12.  Kiser  v.  McLean,  67  W.  Va.  294,  304;  Townsend  v.  State,  147  Ind.  624, 
67  R.  E.  725,  140  A.  S.  R.  048.  47  X.  E.  19,  62  A.  S.  R.  477,  37  L.R.A. 

13.  Chartiers  Block  Coal  Co.  V.  Mel-  294;  Westmoreland,  etc.,  Gas  Co.  v. 
Ion,  152  Pa.  St.  286,  25  Atl.  597,  34  De  Witt,  130  Pa.  St.  235,  18  Atl.  724, 
A.  S.  R.  645,  18  L.R.A.  702.  5  L.R.A.  731. 

14.  Coffindaffer  v.  Hope  Natural  17.  Wood  County  Petroleum  Co.  v. 
Gas  Co.,  74  W.  Va.  107,  81  S.  E.  966,  West  Virginia  Transp.  Co.,  28  W.  Va. 
52  L.R.A.(N.S.)  473.  And  see  supra,  10,  57  Am.  Rep.  659.  And  see  gen- 
par.  66.  erallv,  Waters. 

15.  Fowler  v.  Delaplain,  79  Ohio  St.  18.  Brown  v.  Spilraan,  155  U.  S. 
279,  87  N.  E.  260,  21  L.R.A. (N.S.)  665,  15  S.  Ct.  245,  39  U.  S.  (L.  ed.) 
100.  304;  Gain  v.  -South  Penn  Oil  Co.  (W. 

16.  Brown  v.  Spilman,  155  U.  S.  Va.)  86  S.  E.  883,  L.R.A.1916B  1002, 
665,  15  S.  Ct.  245,  39  U.  S.  (L.  ed.) 
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tions  are  legal,  their  reasonableness  cannot  be  drawn  in  question.** 
Under  this  rule  a  landowner  who  drills  a  gas  well  on  his  own  land 
without  malice  or  negligence,  and  in  a  lawful  manner  and  for  a 
lawful  purpose,  cannot  be  restrained  by  injunction  from  draining 
his  well,  and  permitting  the  gas  to  escape  therefrom  and  go  to  waste, 
when  the  only  injury  resulting  to  adjoining  landholders  and  gas 
well  owners  is  a  depletion  in  the  supply  of  gas  in  the  same  basin, 
or  gas  bearing  sand  rock  in  which  the  lands  of  all  of  the  parties  are 
situated.**  However,  statutes  have  been  passed  in  some  states  to 
prevent  the  waste  of  gas  and  petroleum  by  the  owner  of  the  land. 
These  statutes  have  been  declared  valid  and  curtail  accordingly  the 
right  of  the  owner  to  waste  these  substances.*  The  principle  on  which 
such  provisions  have  been  upheld  is  that  no  one  has  an  inalienable 
right  to  waste  his  property,  such  as  natural  gas,  to  the  injury  of 
the  public ;  *  nor  does  he  have  the  right  deliberately  to  waste  the 
supply  for  the  purpose  of  injuring  his  neighbor,  or  wantonly  destroy 
or  injure  a  common  reservoir  in  which  others  have  an  equal  right.* 
It  has  also  been  held  that  the  legislature  is  justified  in  making  a 
distinction  between  wells  bored  into  rocks  and  tliose  bored  in  the 
soil  where  one  class  is  more  destructive  of  natural  resources  than 
the  other.*^  Whatever  the  rule,  one  who  is  engaged  in  piping;  gas 
from  a  particular  field  cannot  interfere  with  the  opening  of  other 
wells  by  one  owning  adjoining  land  overiying  the  same  reservoir, 
and  piping  the  gas  to  market,  for  no  other  reason  than  that  it  will 
diminish  his  supply.*    It  is  only  when  the  wells  on  adjoining  terri- 

19.  Huggins    V.     Daley,     99     Fed.   23  L.R.A.(N.S.)  436  and  note. 
606,  40  C.  C.  A.  12,  48  L.R.A.  320;       Note:  4  Ann.  Cas.  357. 

Kelley  v.  Ohio  Oil  Co.,  57  Ohio  St.  2.  Townsend  v.  State,  147  Ind.  624, 
317,  49  N.  E.  399,  63  A,  S.  R.  721,  39  47  N.  E.  19,  62  A.  S.  R.  477,  37 
L.R.A.  765;  Hague  v.  Wheeler,  157  L.R.A.  294;  Hathom  v.  Natural  Car- 
Pa.  St.  324,  37  A.  S.  R.  736,  22  L.R.A.  bonic  Gas  Co.,  194  N.  Y.  326,  87  N. 
141.  E.  504,  128  A.  S.  R.  556,  16  Ann. 
Note:  4  Ann.  Cas.  357.  Cas.  989,  23  L.R.A.(N.S.)  436. 

20.  Hague  v.  Wheeler,  157  Pa.  St.  3.  Ohio  Oil  Co.  v.  Indiana,  177  U. 
324,  27  Atl.  714,  37  A.  S.  R.  736,  22  S.  190,  20  S.  Ct.  576,  44  U.  S.  (L. 
L.R.A.  141.  ed.)  729;  State  v.  Ohio  Oil  Co.,  150 

1.  Lindsley  v.  Natural  Carbonic  Gas  Ind.  21,  49  N.  E.  809,  47  L.R.A.  627; 

Co.,  220  U.  S.  61,  31  S.  Ct.  337,  55  Louisville  Gas  Co.  v.  Kentucky  Heat- 

U.  S.   (L.  ed.)  369,  Ann.  Cas.  1912C  ing  Co.,  117  Ky.  71,  77  S.  W.  368, 

160  and  note ;  Townsend  v.  State,  147  111  A.  S.  R.  225,  4  Ann.  Cas.  355,  70 

Ind.  624,  47  N.  E.  19,  62  A.  S.  R.  L.R.A.  558. 

477,   37   L.R.A.   294 ;    State   v.    Ohio       4.  Lindsley  v.  Natural  Carbonic  Gas 

Oil  Co.,  150  Ind.  21,  49  N.  E.  809,  47  Co.,  220  U.  S.  61,  31  S.  Ct.  337,  55 

L.R.A.    627;    Louisville    Gas    Co.    v.  U.  S.  (L.  ed.)  369,  Ann.  Cas.  1912C 

Kentucky  Heating  Co.,  117  Ky.  71,  77  160  and  note;  Hathom  v.  Natural  Car- 

S.  W.  368,  111  A.  S.  R.  225,  4  Ann.  bonic  Gas  Co.,  194  N.  Y.  326,  87  N. 

Cas.  355,  70  L.R.A.  558;  Hathom  v.  E.  504,  128  A.   S.   R.  555,  16  Ann. 

Natural  Carbonic  Gas  Co.,  194  N.  Y.  Cas.  989,  23  L.R.A.(N.S.)   436. 
326,  87  N.  E.  504,  16  Ann.  Cas.  989,       5.  Calor  Oil,  etc.,  Co.  v.  Franzell, 
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tory  are  being  fraudulently  used  to  drain  the  complainant's  land  that 
courts  have  any  occasion  to  interfere.*  Although  the  owner  of  a 
natural  gas  well  may,  according  to  one  line  of  authority,  explode 
nitroglycerm  therein  for  the  purpose  of  enlarging  the  well  notwith- 
standing the  effect  is  to  diminish  the  supply  of  gas  to  the  wells  of 
adjoming  owners,'  or,  for  like  purpose,  may  employ  gas  pumps,® 
there  are  also  decisions  to  the  effect  that  a  court  of  equity  may, 
under  common  law  principles,  enjoin  a  landowner  from  using  pumps 
or  other  apparatus  which  greatly  accelerate  and  increase  the  natural 
flow  of  subterranean  percolating  mineral  waters  and  gas.*  The  regii- 
lation  of  the  pressure  of  natural  gas  transported  in  pipes  is  within 
the  police  power  of  the  legislature  to  be  exercised  according  to  its 
discretion  in  the  absence  of  facts  showing  oppression  or  usurpation 
under  a  pretext  of  exercising  police  power,  at  least  so  far  as  consti- 
tutional provisions  protecting  vested  or  contract  rights  are  concerned.** 
And  it  has  been  held  to  be  competent  for  the  court  to  order  an 
inspection  of  gas  wells  to  enable  it  to  determine  the  capacity  of  the 
wells  and  the  rights  of  the  parties  in  the  premises.^* 

Oil  and  Gas  Leases 

113.  In  General;  Nature  of  Lessee^s  Interest. — According  to  the 
rule  in  a  number  of  jurisdictions  a  lease  for  the  purpose  of  operat- 
ing for  oil  and  gas  for  a  prescribed  period  and  so  much  longer  as 
oil  or  gas  is  found  in  paying  quantities,  on  no  other  consideration 
than  prospective  oil  royalty  and  gas  rental,  vests  no  present  title  in 
the  lessee  except  the  mere  right  of  exploration ;  but  the  title  thereto, 
both  as  to  the  period  of  years  stipulated  and  the  time  thereafter, 
remains  contingent  on  the  finding,  under  the  explorations  provided 
for  in  such  lease,  of  oil  or  gas  in  paying  quantities.*^     In  other 

128  Kv.  715, 109  S.  W.  328,  36  L.R.A.  Gas,  etc.,  Co.,  128  Ind.  556,  28  IST.  E. 

(N.S.)   456.  76,  12  L.R.A.  652. 

6.  Colgan  v.  Forest  Oil  Co.,  104  Pa.  11.  Culbertson  v.  lola  Portland  Ce- 
St.  234,  45  Atl.  119,  75  A.  S.  E.  695.  ment  Co.,  87  Kan,  529,  125  Pac.  81, 

7.  People's  Gas  Co.   v.   Tyner,  131  Ann.  Cai5.  19I4A  610  and  note. 
Ind.  277,  31  N.  E.  59,  31  A.  S.  R.  12.  Pittabui^g    Vitrified    Pav.,    etc., 
433,  16  L.R.A.  443.  Co.  v.  Bailey,  76  Kan.  42,  90  Pac 

Note:  5  British  Rul.  Gas.  257.  803,  12  L.R.A.(N.S.)    745;   Kelly  v. 

8.  Jones  V.  Forest  Oil  Co.,  194  Pa.  Keys,  213  Pa.  St.  295,  62  Atl.  911, 110 
St.  379,  44  Atl.  1074,  48  L.R.A.  748.  A.  S.  R.  547;  Steelsmith  v.  Gartlan, 

9.  Manufacturers'  Gas,  etc.,  Co.  v.  45  W.  Ya.  27,  29  S.  E.  978,  44  L.R.A. 
Indiana   Natural   Gas,  etc.,   Co.,   155  107. 

Ind.  461,  57  N.  E.  912,  50  L.R.A.  Notes:  26  L.R. A. (N.S.)  619;  2  Ann. 
768;    Hathorn    v.    Natural    Carbonic  Cas.  448, 

Gas  Co.,  194  N.  Y.  326,  87  N.  E.  504,  See  infra,  par.  116,  as  to  provisions 
123  A.  S.  R.  555,  16  Ann.  Cas.  989,  23  in  leases  relating  to  production  in  pay- 
L.R.A. (N.S.)  436.  ing  quantities. 

10.  Janaieson    v.    Indiana    Natural 
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words,  the  relation  thereby  created  is  that  of  a  conditional  tenancy, 
binding  on  the  lessor  for  the  term  fixed  in  the  lease  provided  the 
stipulated  conditions  cure  performed.**  The  grant  of  an  exclusive 
right  to  mine  for  and  produce  oil,  though  it  be  a  mineral,  is  not  a 
sale  of  the  oil  that  may  afterward  be  discovered.  When  oil  has  been 
discovered  it  is  the  grantee's  right  to  produce  it  and  sever  it  from 
the  soil.*'*  So  much  as  is  severed  belongs  to  the  parties  entitled  to 
it  under  the  terms  of  the  grant,  not  as  any  part  of  the  real  estate, 
but  as  a  chattel,  and  only  so  much  as  is  produced  and  severed  passes 
under  the  grant.**  In  other  jurisdictions,  however,  an  oil  or  gas 
lease  passes  to  the  lessee,  his  heirs  and  assigns,  a  present  vested 
right — a  freehold  interest — ^in  the  premises,  and,  under  this  rule, 
it  has  been  held  that  a  clause  giving  the  lessee  an  option  to  surrender 
the  lease  at  any  time  is  valid  and  does  not  create  a  tenancy  at  will 
or  give  the  lessor  an  option  to  compel  a  surrender.**  At  times  such 
A  lease  may  be  in  legal  effect  and  according  to  the  character  of  the 
particular  transaction  a  sale  of  a  portion  of  the  land.*'  Whatever 
noiay  be  the  prevailing  rule  it  is  clear  that  discovery  of  oil  or  gas 
in  the  leased  premises  vests  in  the  lessee  a  limited  or  qualified  estate, 
the  right  to  make  further  exploration  and  to  develop,  produce,  and 
take  away  the  mineral  so  discovered,**  and  it  has  been  held  that 
this  result  is  not  avoided  by  evidence  tending  to  prove  that  the  oil 
was  not  in  paying  quantity,**  since  whether  it  is  in  such  quantity 
is  left  to  the  judgment  of  the  lessee.**  If,  however,  there  is  no  pro- 
vision in  the  lease  requiring  the  boring  of  another  well  after  an 
unsuccessful  attempt  to  produce  oil  in  paying  quantities,  and  opera- 

13.  South  Penn  Oil  Co.  v.  Snod-  18.  Colgan  v.  Forest  Oil  Co.,  194 
grass,  71  W.  Va.  438,  76  S.  E.  961,  43  Pa.  St.  234,  45  Atl.  119,  76  A.  S.  R. 
L.R.A.(N.S.)  848.  695;  Steelsmith  v.  Qartlan,  45  W.  Va. 

14.  Kolachy  v.  Galbreath,  26  Okla.  27,  29  S.  E.  978,  44  L.B.A.  107: 
772,  110  Pac.  902,  38  L.R.A.(!sr.S.)  Parish  Pork  Oil  Co.  v.  Bridgewater 
461;  Kelly  ▼.  Keys,  213  Pa.  St.  295,  Gas  Co.,  61  W.  Va.  583,  42  S.  E.  655, 
62  Atl.  911,  110  A.  S.  R.  547.  59  L.R.A.  566 ;  McGraw  OU,  etc.,  Co. 

Note:  12  L.B.A.  290.  v.  Kennedy,  66  W.  Va.  595,  64  S.  E. 

16.  KeUy  v.  Keys,  213  Pa.  St.  295,  1027,    28    L.R.A.(N.S.)    959;    South 

62  Atl.  911, 110  A.  S.  R.  547.  Penn  Oil  Co;  v.  Snodgrass,  71  W.  Va. 

16.  Gujffey  v.  Smith,  237  U.  S.  101,  438,  76  S.  E.  961,  43  L.R.A.  (N.S.) 
35  S.  Ct.  526,  59  U.  S.  (L.  ed.)  856;  848. 

Watford  Oil,  etc.,  Co.  v.  Shipman,  233  19.  Lowther  Oil  Co.  v.  Miller-Sib- 

111.  9,  84  N.  E.  53,  122  A.  S.  R.  144;  ley  Oil  Co.,  53  W.  Va.  501,  44  S.  E. 

People  V.  Bell,  237  111.  332,  86  N.  E.  433,  97  A.  S.  R.  1027. 

593,    15    Ann.    Cas.    511,    19    L.R.A.  20.  Lowther  Oil  Co*  v.  Miller-Sib- 

(N.S.)  746.  ley  Oil  Co.,  63  W.  Va.  501,  44  S.  E. 

17.  Marshall  v.  Mellon,  179  Pa.  St.  433,  97  A.  S.  R.  1027;  McGraw  Oil, 
371,  36  Atl.  201,  57  A.  S.  R.  601,  35  etc.,  Co.  v.  Kennedy,  66  W.  Va.  695, 
L.R.A.  816;  Wilson  v.  Youst,  43  W.  64  S.  E.  1027,  28  L.R.A.(N.S.)  959 
Va.  826,  28  S.  E.  781,  39  L.B.A.  292.  and  note.  And  see  Gas,  voL  12,  p. 
And  see  Guardian  and  Ward,  vol.  12,  870  et  seq. 

p.  1127. 
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lions  are  abandoned  by  the  lessee,  no  estate  will  vest  on  the  comply 
tion  of  a  nonproductive  well.*  The  completion  of  such  a  well  does 
not,  however,  terminate  the  lease,*  for  it  is  ordinarily  the  obligation 
of  the  lessee  and  the  right  of  the  lessor  that  development  operations 
continue.  Even  though  the  relation  of  landlord  and  tenant  does 
not  exist  under  the  lease  prior  to  a  discovery  of  oil,  it  is  clear  that 
afterward  the  lessee's  estate  is  no  longer  conditional  and  that  such 
discovery  creates  the  relation  of  landlord  and  tenant  until  the  end 
of  the  fixed  term.*  There  is  no  special  relation  of  trust  or  confidence 
between  the  lessor  and  lessee  in  gas  or  oil  leases  any  more  than  in 
any  other.  Like  all  other  contracting  parties,  they  deal  at  arm's 
length,  each  for  his  own  interest,  and  so  long  as  the  question  is  one 
of  business  judgment  and  management,  the  lessee  is  not  bound  to 
work  unprofitably  for  himself  for  the  profit  of  the  lessor,  and  the 
parties  must  be  left  to  their  own  ways.  It  is  only  when  a  manifestly 
fraudulent  use  of  opportunities  and  control  is  shown  that  courts  are 
authorized  to  interfere.* 

114.  Covenants  in  Oil  and  Gas  Leases  Generally. — ^Mining  leases^ 
and  particularly  those  executed  for  the  purpose  of  permitting  drilling 
or  operating  for  oil  or  gas,  frequently  contain  covenants  and  con- 
ditions designed  to  insure  the  prompt  commencement  of  operations 
thereunder  and  the  diligent  prosecution  of  such  operations;  and  a 
breach  of  these  covenants  or  conditions  by  the  lessee  entitles  the 
lessor  to  avoid  the  lease,  although  it  is  for  a  definite  term  which  has 
not  expired.*  Even  in  the  absence  of  an  express  covenant,  when  a 
lessee  undertakes  to  develop  oil  or  gas  land  on  a  rental  or  a  royalty 
basis,  and  the  contract  does  not  specify  the  number  of  wells  to  be 
drilled,  there  is  an  implied  obligation  that  he  will  fully  develop  the 
land  with  reasonable  diligence.*     In  accordance  with  the  general 

1.  Steelsmith  v.  Gartlan,  45  W.  Va.       Note :  2  Ann.  Cas.  446. 

27,  29  S.  E.  978,  44  L.R.A.  107.  6.  Huggins  ▼.  Daley,  99  Fed.  606, 

2.  South  Penn  Oil  Co.  v.  Snodgrass,  40  C.  C.  A.  12,  48  L.R.A.  320;  Gad- 
71  W.  Va.  438,  76  S.  E.  961,  43  L.R.A.  bury  v.  Ohio,  etc.,  Consol.  Natural, 
(N.S.)  848.  etc.,  Gas  Co.,  162  Ind.  9,  67  N.  E.  269, 

3.  Lowther  Oil  Co.  v.  Miller-Sibley  62  L.R.A.  895;  Culbert?$oii  v.  Tola 
Oil  Co.,  63  W.  Va.  501,  44  S.  E.  433,  Portland  Cement  Co.,  87  Kan.  529, 126 
97  A.  S.  R.  1027;  South  Penn  Oil  Co.  Pae.  81,  Ann.  Cas.  1914A  610;  Vene- 
V.  Snodgrass,  71  W.  Va.  438,  76  S.  E.  docia  Oil,  etc.,  Co.  v.  Robinson,  71 
961,  43  L.R.A.(N.S.)  848.  And  see  Ohio  St.  302,  73  N.  E.  222,  104  A.  S. 
supra,  par.  100.  R.   773,  2  Ann.   Gas.  444  and  note; 

4.  Colgan  v.  Forest  Oil  Co.,  194  Pa.  Thompson  v.  Christie,  138  Pa.  St.  230, 
St.  234,  45  Atl.  119,  75  A.  S.  R.  695.  20  Atl.  934,  11  L.R.A.  236;   Ray  v. 

6.  Ray    v.    Western    Pennsylvania  Western    Pennsylvania    Natural    Gas 

Natural  Gas  Co.,  138  Pa.  St.  576,  20  Co.,  138  Pa.   St.  576,  20  Atl.   lOCJ. 

Atl.  1066,  21  A.  S.  R.  922,  12  L.R.A.  21  A.  S.  R.  922,  12  L.R.A.  290;  Mc- 

290 ;  Guffy  v.  Hukill,  34  W.  Va.  49,  Knight  v.  Manufacturer's  Natural  Gas 

11  S.  E.  754,  26  A.  S.  R.  901,  8  L.R.A.  Co.,  146  Pa.  St.  186,  23  Atl.  164,  28 

759.  A.  S.  R.  790;  Aye  v.  Philadelphia  Co., 
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rule  in  regard  to  contracts  that  where  the  parties  have  expressly  agreed 
on  what  shall  be  done,  there  is  no  room  for  the  implication  of  any- 
thing not  so  stipulated  for,^  it  is  obvious  that  where  a  certain  cause 
of  forfeiture  is  expressed  in  a  gas  or  oil  lease,  others  may  not  be 
implied.®  Under  an  express  provision  for  a  forfeiture,  the  lessor  has 
the  right  either  to  declare  the  forfeiture  or  to  affirm  the  continuance 
of  the  contract  in  the  event  of  the  default  of  the  lessee.*  Where  an 
oil  and  gas  lease  contains  a  provision  permitting  the  lessee  to  pay 
a  stipulated  rental  for  delay  in  beginning  operations,  it  is  the  general 
rule  that  the  lessee  csuoinot  delay  operations  by  paying  the  com- 
mutation money,  but  the  lessor  may  refuse  to  accept  the  rent  and* 
require  the  lessee  to  begin  operations  within  a  reasonable  time.^** 
Upon  the  failure  of  a  lessee  to  develop  the  land  within  a  reasonable 
time  under  the  sanction  of  an  implied  covenant,  as  a  general  rule  he 
will  be  presumed  to  have  abandoned  his  leaae,*^  and  various  remedies 
are  often  open  to  the  lessor,  dependent  of  course  upon  the  terms  of 
the  particular  transaction  and  the  laws  of  the  jurisdiction  relating  to 
remedies  in  such  cases.  The  law  of  the  particular  jurisdiction  per- 
mitting, the  lessor  may  elect  to  put  an  end  to  the  lease,  and  enforce 
payment  of  the  promised  rental,  or  sue  for  damages  for  failure  to 
drill  the  well,  or  he  may  elect  to  have  the  lease  continue  in  force  to 
the  end  of  the  term,  and  enforce  the  drilling  of  wells  and  the  pay- 
ment of  rentals  as  provided  in  the  lease.**  While  in  some  decisions, 
the  rule  is  laid  down  that  the  lessor  may  declare  the  lease  forfeited 
for  the  breach  of  an  implied  covenant  to  develop  the  land  for  oil 
or  gas,*'  other  authority  is  to  the  effect  that  to  warrant  a  forfeiture 
the  condition  must  be  expressed.**    The  right  to  declare  a  forfeiture 

193  Pa.  St.  451,  44  Atl.  555,  74  A.  S.  10.  Notes:  33  L.R.A.  849;  20  Ann. 

R.  696;  Guffv  v.  HukiU,  34  W.  Va.  Cas.  1167. 

49,  11  S.  E.  754,  26  A.  S.  R.  901,  8  11.  Aye  v.  Philadelphia  Co.,  193  Pa. 

L.R.A.  769 ;  Parish  Fork  Oil  Co.  v.  St.  451,  44  Atl.  555,  74  A.  S.  R.  696 ; 

Bridgewater  Gas  Co.,  61  W.  Va.  583,  Lowther  Oil  Co.  v.  Miller-Sibley  Oil 

42  S.  E.  655,  59  L.R.A.  566;  Smith  Co.,  53  W.  Va.  501,  44  S.  E.  433,  97 

V.  Root,  66  W.  Va.  633,  66  S.  E.  1005,  A.  S.  R.  1027;  Smith  v.  Root,  66  W. 

30    L.R.A.(N.S.)     176;    Chandler    v.  Va.   633,   66   S.  E.  1005,  30  L.R.A. 

French,  73  W.  Va.  658,  81  S.  E.  825,  (^•^•)  176.              ^,.     •           ^ 

L.R.A.1915B  561  and  note.  ^  ^2.  Gadbury  v.  Obio,  etc.,  Consol 

Notes:  34  L.R.A.(N.S.)  35;  L.R.A.   K''^ni;^^«'^^^^  ^^' ^{  ^l 

1915B  563;  20  Ann.  Cas.  1167.  JJ:,  ^A  ^^V^^i^^^vf  nl-^S?^-f«-i^ 

7   Ave  V   Philadelnhia  Co    1Q3  Pa  ^*^  ^^'  ^-  Crawford,  56  Ohio  St.  161, 

cf^i^7  J'  A.1  ^^^  t]   A    Q   1?  Jo«'  44  N.  E.  1093,  34  L.R.A.  62;  Cohn  v. 

St  451,  44  Atl.  555  74  A.  S.  R.  696.  ^lark,   (Okla.)   160  Pac,  467,  L.R.A. 

8.  yei^edocia  Od,  etc.,  Co,  V.  Robm.  igigB  686.  And  see  infra,  par.  119. 
son,  71  Ohio  St.  302,  73  N.  E.  222,  13,  i^^tea:  2  Ann.  Cas,  448;  20  Ann. 
104  A.  S.  R.  773,  2  Ann.  Cas.  444.  Cas.  1170. 

9.  Ray  v.  Western  Pennsylvania  14.  McGraw  Oil,  etc.,  Co.  v,  Ken- 
Natural  Gas  Co.,  138  Pa.  St.  576,  20  nedy,  65  W.  Va.  595,  64  S.  E.  1027, 
Atl.  1066,  21  A.  S.  R.  922,  12  L.R.A.  28  L.R.A.  (N.S.)  959. 

290.  Note :  2  Ann.  Cas.  448. 
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of  a  lease  must  be  distinctly  reserved ;  the  proof  of  the  happening  of 
the  event  on  which  the  right  is  to  be  exercised  must  be  clear;  the 
party  entitled  to  do  so  must  exercise  his  right  promptly;  the  result 
of  enforcing  the  forfeiture  must  not  be  unconscionable,**  and  the 
circumstances  should  not  be  such  as  to  show  a  waiver  on  the  part 
of  the  lessor  of  strict  performance  by  the  lessee  in  respect  to  the 
alleged  default.**  As  to  what  is  a  reasonable  time  in  which  to  com- 
mence operations  and  diligently  to  prosecute  them,  owing  to  the 
differences  of  the  covenants  in  the  various  leases,  the  courts  have 
usually  rested  their  decision  upon  the  facts  of  the  particular  case, 
'endeavoring  to  determine  the  intention  of  the  parties  from  the  lan- 
guage used  in  the  instrument  as  a  whole.*'  According  to  some 
authorities  the  duty  imposed  upon  a  lessee  of  land  to  be  operated  for 
gas  cannot  be  measured  by  the  same  rule  that  is  applied  in  the  case 
of  a  lease  of  land  for  oil  purposes.*^ 

115.  Construction  in  Favor  of  Lessor. — The  rights  and  remedies  of 
the  respective  parties  to  a  lease  forfeited  for  failure  to  develop  or  pay 
the  amount  provided  in  the  lease  as  compensation  or  penalty  for 
delay  depend,  of  course,  to  a  great  extent  upon  the  language  of  the 
lease,*^  but  in  many  jurisdictions  a  different  rule  of  construction 
obtains  as  to  oil  and  gas  lease?  from  that  applied  to  ordinary  leases 
or  to  other  mining  leases;  and  owing  to  the  peculiar  nature  of  the 
mineral,  and  the  danger  of  loss  to  the  owner  from  drainage  by  sur- 
rounding wells,  such  leases  are  construed  most  strongly  against  the 
lessee  and  in  favor  of  the  lessor.*®  The  object  of  this  rule  is  to  pro- 
mote development  and  prevent  delay  and  unproductiveness,*  and  this 
is  regarded  as  the  real  intent  of  the  lessor,  even  if  there  is  no  express 
clause  of  forfeiture.*  For  the  reasons  stated,  the  courts  are  generally 
inclined  to  favor  the  forfeiture  of  leases  of  this  character  for  breach 

16.  Thompson  y.  Christie,  138  Pa.  Okla.   719,  119  Pae.  260,  43  L.B.A. 

St.  230,  20  Atl.  934,  11  L.R.A.  236.  (N.S.)   487;  Cohn  v.  Clark,   (Okla.) 

Note:  31  L.R.A.  673.  150     Pac.     467,     LJI.A.1916B     686; 

16.  Westmoreland,  etc.,  Gas  Co.  v.  Ray  v.  Western  Pennsylvania  Natural 
De  Witt,  130  Pa.  St.  235,  18  Atl.  724,  Gas  Co.,  138  Pa.  St.  576,  20  Atl.  1065, 
5  L.R.A.  731.  21  A.  S.  R.  922, 12  L.R.A.  290;  Steel- 
Note  :  2  Ann.  Cas.  447.  smith  v.  Gartlan,  45  W.  Va.  27,  29  S. 

17.  Note :  20  Ann.  Cas.  1165.  E.  978,  44  L.R.A.  107. 

18.  McKnight  v.  Manufacturer's  Notes:  69  L.E.A.  858;  U  L.R.A. 
Natural  Gas  Co.,  146  Pa.  St  185,  23  (N.S.)  417. 

Atl.  164,  28  A.  S.  R.  790.  1.  Huggins  v.  Daley,  99  Fed.  606, 

19.  Note:  43  L.R.A.(N.S.)  487.  40  C.  C.  A.  12,  48  L.R.A.  320;  Parish 

20.  Huggins  v.  Daley,  99  Fed.  606,  Fork  Oil  Co.  v.  Bridgewater  Gas  Co., 
40  C.  C.  A.  12,  48  L.R.A.  320;  Superior  51  W.  Va.  583,  42  S.  E.  655,  59  L.R.A. 
Oil,  etc.,  Co.  V.  Mehlin,  25  Okla.  809,   566. 

108  Pac.  545,  138  A.  S.  R.  942;  Ko-       Note:  34  L.R.A.(N.S.)  35. 
lachny  v.  Galbreath,  26  Okla.  772,  110       2.  Lowther  Oil  Co.  v.  Miller-Sibley 
Pac.  902,  38  L.R.A.(N.S.)  451;  Frank    Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433, 
Oil  Co.  v.  Belleview  Gas,  ete.,  Co.,  29    97  A.  S.  R.  1027. 
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thereof  by  failure  to  develop  or  pay  the  compensation  agreed  upon 
for  delay,  and  to  permit  the  lessor  to  enforce  such  forfeiture  by  a  bill 
in  equity  for  that  purpose,  or  by  repossessing  the  land  where  he  is 
out  of  possession,  or  by  releasing  it  to  another.*  Provisions  for  for- 
feiture axe  for  the  benefit  of  the  lessor  and  it  has  frequently  been  held 
that  the  lessee  will  not  be  permitted  to  plead  his  own  default  or  wrong 
in  discharge  of  his  obligation  to  drill  or  pay  rental.*  His  default 
merely  gives  the  lessor  an  option  to  declare  the  lease  void  for  that 
reason,*  and  does  not  relieve  the  lessee  from  liability.*  Though  such 
a  covenant  is  for  the  ben^t  of  the  lessor,  it  is  not  self -opera  ting  so 
as  to  make  the  occurrence  of  the  breach  work  a  forfeiture  of  the  lease, 
ipso  facto,  since  the  lessor  may,  notwithstanding  the  breach,  choose 
to  enforce  the  contract;  and  this  is  true,  though  the  lease  provides 
that  it  shall  become  null  and  void  upon  the  failure  of  the  lessee  to 
perform  the  covenant.'  So  it  has  been  held  that  the  refusal  to  accept 
rent  for  an  ensuing  year  does  not  eo  instanti  terminate  the  lease, 
but  leaves  the  rights  of  the  parties  respecting  the  implied  engagement 
to  develop  the  premises  as  they  were  at  the  time  of  the  execution  of 
the  lease.^  That  a  lessee  never  took  possession  of  land  under  an  oil 
and  gas  lease  does  not  defeat  an  action  for  the  compensation  provided 
by  the  lease  to  be  paid  for  the  right  to  explore  the  property  for  these 
substances.* 

116.  Covenant  as  to  Production  ''in  Paying  Quantities.'' — ^As  a  gen- 
eral rule  where  a  lease  is  for  a  definite  term  and  for  so  long  as  oil  or 
gas  can  be  produced  in  paying  quantities,  or  as  the  payments  pro- 
vided for  a  delay  in  beginning  operations  during  the  term  are  paid, 
the  lessee  cannot  demand  at  the  end  of  the  term  that  the  lease  shall 
be  continued  upon  the  payment  of  the  rent  stipulated  for  delay.  He 
can  continue  the  lease  or  the  right  further  to  explore  or  develop  the 
property  only  where  he  has  drilled  or  commenced  a  well  within  the 
term,  and  where  oil  or  gas  is  produced  in  paying  quantitieB,  and  upon 

3.  Howerton  v.  Kansas  Natural  Oas  5.  Evans  v.  Consumers'  Oas  Trust 
Co.,   81  Kan.   553,  106  Pac.  47,  34  Co.,  (Ind.)  29  N.  E.  398,  31  L.R.A. 
L.R.A.(N.S.)  34.  673;    Wills    v.    Manufacturers'    Nat- 
Note:  43  L.R.A.(N.S.)  487.  ural  Gas  Co.,  130  Pa.  St.  222,  18  Atl. 

4.  Evans  v.  Consumers'  Gas  Trust  721,  5  L.R.A.  603. 

Co.,  (Ind.)  29  N.  E.  398,  31  L.R.A.  6.  Note:  44  L.R.A.(N.S.)  54. 

673;    Woodland    Oil    Co.    v.    Craw-  7.  Westmoreland,  etc.,   Gsa  Co.  v. 

ford,    55    Ohio    St.    161,    44    N.    E.  De  Witt,  130  Pa,  St.  236,  18  Atl.  724, 

1093,  34  L.R.A.  62;  Cohn  v.  Clark,  5  L.R.A.  731. 

(Okla.)    150    Pac.    467,  L.R.A.1916B  Note:  2  Ann.  Cas.  447. 

686;    Wills    v.    Manufa<ftnrers'  Nat-  8.  Venedocia  Oil,  etc.,  Co.  v.  Robin- 

ural   Gas   Co.,  130   Pa.    St.   222,   18  son,  71  Ohio  St.  302,  73  N.  E.  222, 104 

Atl.  721,  5  L.R.A.  603;  Ray  v.  Western  A.  S.  R.  773,  2  Ann.  Cas.  444. 

Pennsylvania  Natural  Gas  Co.,  138  Pa.  9.  Kokomo  Natural  (Jas,  etc.,  Co.  v. 

St.  576,  20  Atl.  1066,  21  A.  S.  R.  922,  Matlock,  177  Ind.  225,  97  N.  E.  787, 

12  L.R.A.  290.  39  L.R.A.(N.S.)  675. 
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payment  of  the  royalty  and  well  rentals.^*  Within  the  meaning  of 
provisions  of  this  general  character  a  ^'gas"  or  "oil''  well  has  reference 
to  one  that  may  be  profitably  operated  as  sueh.^^  But  under  such 
a  lease  the  discovery  of  oil  by  the  drilling  of  a  well  within  the  specified 
term,  and  production  of  oil  therefrom,  though  in  unremunerative 
quantity,  and  faithful,  diligent,  and  skilful  effort  to  make  the  well 
produce  in  paying  quantities,  and  otherwise  develop  the  property, 
continue  the  lease  in  force  after  the  expiration  of  the  term.^*  When 
a  producing  gas  well  is  developed,  but  its  product  is  not  marketed,  that 
fact  alone  does  not  authorize  the  lessor  to  forfeit  the  lease,**  unless 
the  failure  to  market  it  has  been  continued  for  an  unreasonably  long 
period  of  time.**  If  a  lease  contains  a  promise  by  the  lessee  to  pay  a 
rental  for  any  delay  in  completing  the  well  or  wells  described  therein, 
such  promise,  although  alternative  in  form,  imposes  on  him  the 
obligation  either  to  complete  the  wells  according  to  his  covenant,  or 
pay  the  prescribed  rental,  and  if  he  fails  to  complete  the  well  or 
wells  within  the  specified  time,  he  becomes  liable  for  the  delay  or 
rent  money.**  But  a  lessee  is  not  obligated  to  pay  rent  for  delay  in 
commencing  to  drill  for  oil  and  gas,  where  the  grant  in  the  lease 
amounts  only  to  an  option  to  the  lesisee  to  explore  for  oil  and  gas,  and 
prevents  the  lessor,  after  receiving  the  consideration,  from  leasing 
to  another.**  A  condition  subsequent  to  develop  the  property  upon 
discovering  oil  or  gaa  in  paying  quantities  is  implied  in  a  contract 
giving  the  riglit,  for  a  nominal  consideration,  to  enter  upon  and 
explore  for  oil  or  gas,  where  there  is  a  provision  that,  upon  failure 
to  di-ill  a  well  within  a  specified  time,  the  lessee  shall  pay  a  certain 
amount  per  day  wliile  such  completion  is  delayed.*'  Owing  to  the 
nature  of  oil  and  gas,  it  has  been  held  that  a  lease  for  thrir  production 
cannot  be  canceled  in  equity  merely  for  failure  to  drill  additional 
wells.*® 

117.  Re-entry  of  Lessor. — Under  the  rule  that  the  landlord  does 
not  release  possession  to  the  lessee  pending  development  of  the  land, 

10.  Notes:  43  L.R.A.(N.S.)  850;  20  Co.,  165  Pa.  St.  133,  30  Atl.  719,  33 
Ann.  Cas.  1168.  L.R.A.  847. 

11.  Prichard  v.  Freeland  Oil  Co.,  75       Note:  44  L.R.A.(N.S.)  51. 

W.  Va.  450,  84  S.  E.  945,  L.R.A.1915D  16.  Doming  Inv,  Co.  v.  Lanham,  36 
1186  and  note.  Okla.   773,  130   Pac.   260,  44  L.R.A. 

12.  South   Penn   Oil   Co.   v.   Snod-    (N.S.)  50  and  note. 

grass,  71  W.  Va.  438,  76  S.  E.  961,  17.  Gadbury  v.  Ohio,  etc.,  Consol. 
43  L.RA.(N.S.)  848.  Natural,  etc..  Gas  Co.,  162  Ind.  9,  67 

13.  McGraw  Oil,  etc.,  Co.  v.  Ken-   N.  E.  259,  62  L.R.A.  895. 

nedy,  66  W.  Va.  595,  64  S.  E.  1027,  18.  McKnight     v.     Manufacturer's 

28  L.R.A.(N.S.)  959  and  note.  Natural  Gas  Co.,  146  Pa.  St.  185,  23 

14.  Collins  v.  Mount  Pleasant  Oil,  Atl.  164,  28  A.  S.  R.  790;  McGraw 
etc.,  Co.,  85  Kan.  483,  118  Pac.  54,  38  Oil,  etc.,  Co.  v.  Kennedy,  66  W.  Va. 
L.R.A.(N.S.)  134  and  note.  595,  64  S.  E.  1027,  28  L.R.A.(N.S.) 

16.  Kunkle  v.  People's  Natural  Gas   959. 
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it  is  dear  that  no  judicial  proceediiig  is  necessary  to  avoid  an  oil 
and  gas  lease  for  failure  to  comply  mth  a  condition  precedent  by 
boring  a  well^  where  the-  lease  merely  gives  the  right  to  the  oil  and 
gas,  with  the  privil^e  of  operating  therefor  on  the  land.^*  Neither 
is  it  necessary  that  the  landlord  make  a  formal  re-entry,  in  order  to 
take  advantage  of  the  breach  of  a  forfeiture  clause  inserted  in  the 
lease  for  his  benefit.  His  election  to  forfeit  while  he  is  in  actual 
poasession  is  a  constructive  entry  under  his  title.  *^  A  forfeiture  of  a 
gas  lease  for  breach  of  a  condition  subsequent  is  suiSiciently  evidenced 
to  give  equity  jurisdiction  of  a  suit  to  declare  it,  where,  although  the 
lessor  was  not  out  of  possession  so  that  he  could  not  enter  for  the 
breach,  he  has,  after  the  lessee's  failure  for  a  long  time  without 
apparent  excuse  to  develop  the  property,  treated  the  lease  as  aban- 
doned.^ 

118.  Assignment  of  Lease;  Liability  of  Parties. — ^In  general,  a 
lessee  continues  liable  on  his  covenants  in  an  oil  and  gas  lease  not- 
withstanding his  assignment  of  the  lease,  as  his  privity  of  contract 
continues*'  An  assignee  of  the  lease  is  fixed  with  notice  of  its  cove- 
nants, and  takes  the  estate  of  his  assignor  cum  onere,  but  as  his 
liability  grows  out  of  privity  of  estate  only  with  the  lessor,  it  ceases 
when  the  piivity  ceases.*  However,  where  under  an  assignment  of 
such  a  lease,  the  assignee  assumes  all  the  obligations  of  the  lessee,  it 
has  been  held  that  the  assignee  thereby  becomes  liable  for  the  rentals 
due  under  the  lease.^  And  where  oil  land  is  leased  on  a  royalty  basis 
an  assi^ee  of  the  lessee  is  bound  by  the  covenants.^  Each  successive 
assignee  of  such  a  lease,  because  of  privity  of  estate,  is  liable  upon 
covenants  maturing  and  broken  while  the  title  is  held  by  him,  but  is 
not  liable  for  those  previously  broken,  or  subsequently  maturing, 
because  of  the  absence  of  any  contract  relations  with  the  lessor.*  And 
a  subsequent  purchaser  of  land  has  been  held  to  be  the  proper  party 
against  whom  to  enforce  an  oil  or  gas  lease  or  contract  made  with 
the  prior  owner  of  the  fee.'    In  a  case  where  a  stipulation  in  an  oil 

19.  Huggins  V.  Daley,  99  Fed.  606,       3.  Washington  Natural  Gas  Co.  v, 
44  C.  C.  A.  12,  48  L.R.A.  320.  Johnson,  123  Pa.  St.  576,  16  Atl.  799, 

20.  "Rav   v.    Western    Pennsylvania   10  A.  S.  R.  653. 

Natural  Gas  Co.,  138  Pa,  St.  576,  20  4.  Woodland  Oil  Co.  v.  Crawford, 

Atl,  1065,  21  A.  S.  R.  922,  12  L.R.A  55  Ohio  St.  161,  44  N,  E.  1093,  34 

290;  Guffy  v.  Hukill,  34  W.  Va.  49,  L.R.A.  62. 

11  S.  E.  754,  26  A.  S.  R.  901,  8  L.R.A.  6.  Bradford  Oil   Co.   v.  Blair,  113 

759.  Pa.  St.  83,  4  Atl.  218,  57  Am.  Rep. 

1.  Gadbury   v.    Ohio,   etc.,    Consol.  442. 

Natural,  etc.,  Gas  Co.,  162  Ind.  9,  67  6.  Washington  Natural  Gas  Co.  v. 
N.  E.  259,  62  L.R.A.  895.  Johnson,  123  Pa.  St.  576,  16  Atl.  799, 

2.  Fisher  v.  MiUiken,  8  Pa.  St.  Ill,   10  A.  S.  R.  553. 

49  Am.  Dec.  497;  Washington  Natural  Note:  34  L.R.A.  63, 

Gas  Co.  V.  Johnson,  123  Pa.  St.  576,  7.  Kolachnv  v.  Galbreath,  26  Okla. 

16  Atl.  799,  10  A.  S.  R.  553.  772,  110   Pac.   902,  38  L.R.A.(N.S.) 

Note:  34  L.R.A.  62  et  seq.  451. 
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and  gas  lease  is  a  covenant  running  with  the  land,  tibough  not  neces- 
sarily to  be  performed  on  the  land^  the  assignee  of  the  covenantor 
may  be  enjoined  from  interfering  with  the  rights  of  the  lessor's 
grantee  in  the  beneficial  enjoyment  of  such  covenant.^  If  a  verbal 
agreement  for  the  forfeiture  of  a  lease  is  made  by  the  lessee  at  the 
time  the  lease  is  made,  and  the  lessee  afterwards  sells  his  interests  in 
the  lease  to  a  purchaser  for  a  valuable  consideration  without  notice 
of  the  verbal  agreement,  such  purchaser  will  not  be  a£fected  by  such 
agreement,  nor  will  his  assignees.^  Where  an  assignee  of  a  gas  lease, 
to  avoid  accounting  to  his  assignor  for  a  share  of  the  profits  of  a  well 
to  which  such  assignor  is  entitled  under  the  contract  of  assignment, 
fraudulently  commingles  the  product  of  the  well  with  the  product 
of  other  wells,  without  keeping  any  account  or  preserving  any  record 
of  the  amount  of  gas  produced  by  it,  he  will  be  compelled  to  account 
for  the  proportionate  part  called  for  by  the  contract  of  the  whole 
amount  of  gas  produced  and  sold  by  him,  imder  the  principle  which 
is  applied  in  case  of  the  fraudulent  confusion  of  goods.** 

119.  Damages  for  Failure  to  Devel<^. — As  a  general  rule  where 
a  lessor  leases  lands  for  oil  and  gas  purposes,  his  remedy  for  failure 
on  the  part  of  the  lessee  to  develop  the  leased  premises  is  an  action  at 
law  for  damages,  and  not  by  way  of  forfeiture  of  the  lessee's  right 
to  bore  or  drill  for  oil.**  In  some  jurisdictions  the  rule  prevails  that 
equity  will  not  enforce  a  forfeiture  under  an  implied  covenant  or  even 
enforce  an  express  provision  of  a  contract  by  forfeiture  where  it 
appears  that  the  remedy  at  law  is  adequate,  or  where  the  lessor  fails 
to  show  that  such  remedy  is  not  adequate,**  the  burden  of  proof 
being  upon  him  to  make  this  showing.**  Where,  however,  it  is  con- 
ceded, or  the  court  finds,  that  the  lessor  cannot  be  adequately  com- 
pensated in  an  action  for  damages  for  the  breach  by  the  lessee  of  his 
express  or  implied  agreement  reasonably  to  develop  the  leased  prem- 
ises, and  protect  them  against  wells  upon  adjoining  property,  equity 
will  assume  jurisdiction  of  the  controversy,  and  give  the  lessor  relief 
by  canceling  the  lease ;  **  and  this,  in  certain  instances,  notwithstand- 
ing there  is  no  forfeiture  clause  in  the  contract.*'  Damages  for  not 
securing  flowing  oil  are  not  to  be  ascertained  exactly  as  if  it  were  a 
stationatljr  mineral.  For  failure  of  a  lessee  to  prosecute  operations  in 
boring  ^for  oil  and  gas  with  due  diligence  on  the  leased  premises, 

8.  fiarlftrt  V.  Hope  Natural  Gas  Co.,  11.  Note :  20  Ann.  Cas.  1172. 
(W.  Va.)*  84  S.  E.  770,  L.RA.1915E  12.  Note:  34  LJIA.(N.S.)  36  etseq. 
570  and  note.  13.  Howerton    v.    Kansas    Natural 

9.  Thompson  v.  Christie,  138  Pa.  St  Gas  Co.,  81  Kan,  553,  106  Pac.  47,  34 
230,  20  Atl.  934,  11  L.R.A.  236.  L.R.A.(N.S.)  34. 

10.  Stone  V.  MarshaU  Oil  Co.,  208  14.  Note:  34  L.R.A.(N.S.)   39. 
Pa.  St;  85,  57  Atl.  183,  101  A.  S.  R.  15.  Smith  v.  Root,  66  W.  Va.  633, 
904, ,  65  /  L.R.A.   218.     And   see   Con-  66  S.  E.  1005,  30  L.R.A.(N.S.)   176 
FUsio^  .0F  Goods,  vol.  5,  p.  104  et  seq.  and  note. 
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according  to  his  covenant  in  a  lease  giving  the  lessor  a  portion  of  the 
oil  as  a  royalty,  while  he  was  working  wells  just  outside  the  premises, 
it  has  been  held  that  the  lessor's  right  is  to  recover  for  such  oil,  less 
the  cost  of  production,  as  would  have  been  received  by  him  for  his 
share  if  the  lessee  h^d  used  due  diligence  in  developing  the  premises.** 
Where  no  definite  basis  is  available  for  the  ascertainment  of  damages 
for  breach  of  the  implied  covenants  Of  an  oil  and  gas  lease,  the  best 
evidence  which  the  circumstances  will  permit  is  all  the  law  requires. 
Among  such  circumstances  and  conditions  are  the  situation  of  the 
parties;  the  character  of  the  mineral  products;  the  nature  of  the  oil 
bearing  sand,  whether  dense  or  soft  and  porous;  developments  on 
contiguous  lands,  whether  by  same  or  different  operators;  cost  of 
drilling;  proximity  to  market,  and  facilities  for  marketing;  current 
prices,  whether  high  or  low;  location  of  the  lands;  and  such  other 
conditions  attendant  upon  the  operations  as  may  explain  necessity 
for  prompt,  or  excuse  for  delayed,  action  in  prosecuting  such  develop- 
ments.*' 

XrV.  Patents 

In  General 

120.  Nature  of  Patent* — The  patent  of  the  United  States  is  the 
conveyance  by  which  the  government  passes  its  title  to  portions  of 
the  public  domain.  For  the  transfer  of  that  title,  the  law  has  made 
numerous  provisions,  designating  the  persons  who  may  acquire  it 
and  the  terms  of  its  acquisition.*®  A  patent  may  issue  for  any  land 
claimed  and  located  for  valuable  mineral  deposits.  The  person  apply- 
ins:  for  such  a  patent  must  show  compliance  with  the  laws  of  the 
TTnited  States  and  the  regulations  of  the  mining  district  in  which  the 
land  sought  is  situated,  and  his  application  for  a  patent  must  state, 
under  oath,  such  compliance,  and  contain  a  plat  and  field  notes  of 
his  claim  made  by,  or  under  the  direction  of,  the  United  States 
surveyor  general,  ''showing  accurately  the  boundaries  of  the  claim 
or  .claims,  which  shall  be  distinctly  marked  by  monuments  on  the 
ground"  (U.  S.  Rev.  Stats.,  sec.  2325 ).*•  While  the  area  of  mineral 
land  which  may  be  included  in  a  single  location  is  limited,*®  one 
individual  may  become  the  possessor  by  purchase  of  any  number  of 
contiguous  claims  covering  ground  taken  up  by  diflFerent  locations, 
and  a  separate  patent  for  each  location  is  unnecessary.*    Proceedings 

16.  Bradford  Oil  Co.  v.  Blair,  113  18.  St.  Louis  Smelting,  etc.,  Co.  v. 
Pa.  St  83,  4  Atl.  218,  57  Am.  Eep.  Kemp,  104  U.  S.  636,  26  U.  S.  (L.  ed.) 
442.  875.    And  see  Public  Lands. 

Note:  33  L.R.A,  848.  19.  Note:  58  A.  S.  R.  264. 

17.  Grass  v.  Big  Creek  Development       20,  See  supra,  par.  43  et  seq. 
Co.,  75  W.  Va.  719,  84  S.  E.  750,       1.  St.  Louis  Smelting,  etc.,  Co.  ▼. 
L.R.A.1015E  1057.  Kemp,  104  U.  S.  636,  26  U.  S.   (L. 
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to  obtain  title  to  mixring  property  are  in  the  xmture  it>f  '^inquest  of 
office."  The  government  is  a  party  to  the  proceeding,  which  is  a 
direct  one  for  the  procurement  of  title.*  Like  statutory  grants  gen- 
erally, patents  to  mining  lands  are  to  be  construed  strictly  in  favor 
of  the  public,  and  whatever  is  not  unequivocally  granted  is  withheld; 
nothing  passes  by  mere  implication.'  On  the  issuance  of  the  patent 
itself,  all  the  interest  of  the  United  States,  whatever  it  may  have  been, 
in  everything  connected  with  the  soil;  in  everything  forming  a 
portion  of  its  bed  or  fixed  to  its  surface ;  in  all  the  precious  metab  it 
may  contain;  and  in  fact,  in  everything  which  is  embraced  within 
the  signification  of  the  term  ''land,"  passes  to  the  pat^itee>  But  tiie 
patent  of  a  mining  claim  carries  with  it  only  such  rights  to  the  land 
as  the  law  confers ;  ^  and  hence  it  is  that  the  offloers  of  the  land 
department  have  no  authority  to  insert  in  a  patent  any  other  terms 
than  those  of  conveyance,  with  recitals  showing  a  compliance  with 
the  law,  and  the  conditions  which  it  prescribes.  They  cannot  enlarge 
or  diminish  any  rights  under  a  patent  by  any  reservations  withheld 
or  conditions  imposed  on  their  own  initiative.*  Moreover,  the  govern- 
ment of  the  United  States,  having  issued  a  patent,  cannot,  by  the 
authority  of  its  own  officers,  invalidate  that  patent  by  the  issuing  of 
a  second  one  for  the  same  property.'  It  is  obvious  that  the  patent,  like 
the  deed  of  an  individual,  is  inoperative  if  the.  government  never 
owned  the*  property,  or  had  previously  conveyed  it,  or  had  dedicated 
it  to  uses  which  precluded  its  sale ;  ^  and  where  land  included  in  a 
patent  was  not  at  the  time  public  property,  having  been  previously 
disposed  of,  the  department  has  no  jurisdiction  to  transfer  the  land, 
and  its  attempted  conveyance  by  patent  is  inoperative  and  void.* 

121.  Jurisdiction  and  Practice  of  Land  Department  Generally. — 
The  land  department  of  the  government  was  established  to  supervise 
the  various  proceedings  whereby  a  conveyance  of  the  title  from  the 
United  States  to  portions  of  the  public  domain  is  obtained,  and  to  see 
that  the  requirements  of  different  acts  of  Congress  are  fully  com- 
plied with.    It  must,  therefore,  consider  and  pass  upon  the  qualifica- 

ed.)  875;  Tucker  v.  Masser,  113  U.  S.  392,  6  S.  Ct.  95,  29  U.  S.   (L.  cd.) 

203,  5  S.  Ct.  420,  28  U.  S.   (L.  ed.)  423;  Shaw  v.  Kellogg,  170  U.  S.  312, 

979.  18  S.  Ct.  632,  42  U.  S.  (L.  ed.)  1050.                  j 

2.  Duncan  v.  Eagle  Rock  Gold  Min.,  7.  Iron  Silver  Min.  Co.  v.  Camp- 
etc,  Co.,  48  Colo.  569,  111  Pac.  588,  bell,  135  U.  S.  286,  10  S.  Ct.  766,  34 
139  A.  S.  R.  288.  U.  S.  (L.  ed.)  155. 

3.  Coosaw  Min.  Co.  v.  South  Caro-  8.  Steel  v.  St.  Louis  Smelting,  etc., 
Una,  144  U.  S.  550,  12  S.  Ct.  689,  36  Co.,  106  U.  S.  447,  1  S.  Ct.  389,  27 
U.  S.  (L.  ed.)  537.  U.  S.  (L.  ed.)  226. 

4.  Moore  v.  Sraaw,  17  Cal.  199,  79  9.  St.  Louis  Smelting,  etc.,  Co.  v. 
Am.  Dec.  123.  Kemp,  104  U.  S.  636,  26  U.  S,  (L.  ed.) 

5.  Davis  V.  Weibold,  139  U.  S.  507,  875;  Davis  v.  Weibbold,  339  U.  S. 
11  S.  Ct.  628,  35  U.  S.  (L.  ed.)  238.  507,  11  S.  Ct.  628,  36  U.  S,  (L.  ed.) 

6.  Deffeback  v.   Hawke,  116  U.  S.  238. 
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tions  of  the  applicant,  the  acts  he  has  performed  to  secure  the  title, 
the  nature  of  the  land,  and  whether  it  is  of  the  class  which  is  open 
to  sale.^^  Prior  to  issuance  of  the  patent  the  land  department  has 
control  over  the  disposition  of  the  public  lands,  and  may  inquire 
whether  the  original  entry  was  in  conformity  with  the  act  of  Con- 
gress.*^ While  proceedings  to  acquire  title  to  mineral  land  of  the 
United  States  are  pending  in  the  land  office,  that  department  has 
exclusive  jurisdiction  of  the  matter,  and  any  attempt  on  the  part  of 
the  courts  to  control  its  action  is,  ordinarily,  an  unwarranted  assump- 
tion of  jurisdiction.**  But  one  who  has  obtained  a  patent  from  the 
government  cannot  be  called  to  answer  in  regard  to  it  before  the 
officers  of  the  land  department.  The  only  way  in  which  his  title 
can  be  then  impeachied  is  by  suit.**  The  land  department  has  the 
right  to  make  necessary  and  reasonable  rules  governing  the  manner 
in  which  the  character  of  the  land  entered  shall  be  made  to  appear, 
both  prima  facie  and  ultimately ;  and  if  these  rules  are  not  complied 
with,  or  if  it  appears  that  the  land  is  not  such  as  can  be  entered  under 
the  particular  claim  advanced  to  it,  as,  for  instance,  where  agricultural 
lands  are  applied  for  under  the  mining  laws,  it  is  not  only  the 
province,  but  the  duty,  of  the  land  department  to  deny  the  entry.** 
In  the  course  of  their  duty,  the  officers  of  that  department  are  con- 
standy  called  upon  to  hear  testimony  as  to  matters  presented  for  their 
consideration,  and  to  pass  upon  its  competency,  creaibility  and  weight. 
In  that  respect  they  exercise  a  judicial  function  and,  therefore,  their 
judgment  as  to  matters  of  fact,  properly  determinable  by  them,  is 
conclusive  when  brought  to  notice  in  a  collateral  proceeding.** 
Amended  applications  for  a  patent  of  a  mining  claim  are  permissible 
under  the  practice  in  the  land  department;** 

122.  Detenuinatiasi  of  Charaotisr  of  Land. — ^The  government  is, 
of  course,  an  interested  party  in  tiie  determination  of  the  charaotir 
of  public  land ;  €ind  it  has  imposed  the  duty  of  determining  the 
mineral  or  nonmineral  character  of  public  land  on  the  land  depart- 
ment.    The  question  of  the  mineral  or  nonmineral  character  of 

10.  Steel  v.  St.  Louift  Smeltuig,  eto.,  260,  40  Pac.  444,  52  A;  S.  B.  216. 

Co.,  106  U.  S.  447,  1  S.  Ct.  389,  27  13.  Iron  Silver  Min,  Co.  y.  Camp- 

U.   S.    (L.  ed.)   226;   Diamond  Coal,  bell,  135  U.  S.  286,  10  S.  Ct.  765,  34 

etc.,  Co.  v.  United  States,  233  U.  S.  U.  S.  (L.  ed.)  155. 

236,  34  S.  Ct.  507,  68  tJ.  S.  (L.  ed.)  14.  German  Ins.  Co.  v.  Hayden,  21 

936;    Board   of   Education   v.   Mans-  Colo.  127,  40  Pac.  453,  52  A.  S.  R. 

field,  17  S.  D.  72,  95  N.  W.  286,  106  206. 

A.  S.  R.  771.    And  see  infra,  par.  122  15.  St.  Louis  Smelting,  etc.,  Co.  v. 

et  seq.  Kemp,  104  U.  S.  636,  26  U.  S.  (L.  ed.) 

Note :  Ann.  Cas.  1912A  1310  et  seq.  875.    See  infra,  par.  125,  for  the  rule 

'  11.  Hawley  v.  Diller,  178  U.  S.  476,  as  to  conclusiveness. 

20  S.  Ct.  986,  44  U.  S.  (L.  ed.)  1157.  16.  Clipper  Min.   Co.  v.  Eli  Min., 

And  see  srenerally,  Puntjc  Lands.  etc.,  Co.,  29  Gok).  377,  68  Pac.  286,  93 

12.  Justice  Miri.  Co.  v.  Lee,  21  Colo.  A.  S.  R.  89,  64  L.R.A.  209. 
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public  land  is  an  open  on©  until  the  acquisition  of  complete  title  to  the 
land.  In  the  case  of  homestead  entries,  the  character  of  the  land 
may  be  inquired  into  imtil  after  final  entry  has  been  made,*'  and 
a  discovery  of  its  mineral  character  between  the  time  of  the  submis- 
sion of  defective  proof  and  the  date  of  final  entry  will  defeat  the 
homestead  claim.*®  But  a  discovery  of  mineral  on  such  land  after 
final  proof  of  a  homestead  entry  or  the  issuance  of  a  final  certificate 
will  not  make  the  land  subject  to  location  under  the  mineral  laws.** 
In  a  contest  between  mineral  and  nonmineral  claimants  it  is  incum- 
bent upon  the  former  to  show  as  a  present  fact  that  the  character  of 
the  land  is  such  that  mineral  can  be  obtained  from  it  in  such  quantity 
and  quality  as  to  make  it  more  valuable  for  mining  than  for  agri- 
culture. On  this  point  the  Department  of  the  Interior  has  laid  down 
a  rule  that  whatever  is  recognized  as  a  mineral  by  the  standard 
authorities  on  the  subject,  where  it  is  found  in  quantity  and  quality 
to  render  the  land  sought  to  be  patented  more  valuable  on  this  account 
than  for  purposes  of  agriculture,  should  be  treated  as  coming  within 
the  purview  of  the  mining  act  of  May  10,  1872,  and  as  being  a 
valuable  mineral  deposit.  And  in  such  controversies,  the  return  of 
the  surveyor  general,  which  indicates  whether  the  land  surveyed  by 
him  is  of  an  agricultural,  timber  or  mineral  character,  is  held  to 
constitute  prima  facie  proof  that  it  is  of  such  character;  and  if  the 
lands  are  returned  by  him  as  being  mineral  lands,  entry  under  other 
than  the  mineral  laws  is  not  permitted  until  the  presumption  arising 
from  his  return  is  satisfactorily  overcome. ••  When  the  controversy 
is  between  two  mineral  claimants,  the  rule  respecting  the  sufficiency 
of  mineral  is  more  liberal  than  when  it  is  between  a  mineral  claimant 
and  one  seeking  to  make  an  agricultural  entry,  for  by  the  very  nature 
of  the  controversy  between  mineral  claimants  it  is  tacitly  assumed  that 
the  land  is  mineral.*  Where  the  same  land  may  be  valuable  for  both 
mineral  and  agricultural  purposes,  it  is  a  question  of  fact  whether  it 
is  mineral  land  within  the  meaning  of  the  federal  statute,  and  the 
controversy  is  settled  by  the  land  department,  by  determining  whether 
the  land  is  more  valuable  for  the  one  purpose  or  the  other.'  Ordi- 
narily, whether  certain  land  is  mineral  or  not  in  character  is  a  question 
of  fact,  which  is  to  be  decided  in  the  same  manner  as  other  like  ques- 

17.  Note:  Ann.  Cas.  1912A  1308,  20.  Note:  Ann.  Cas.  1912A  1304, 
1310,  1308,  1315. 

18.  Note:  139  A.  S.  R.  192  et  seq.  1.  Chrisman   v.   Miller,   197   U.   S. 

19.  Colorado  Coal,  etc.,  Co.  v.  Unit-  318,  25  S.  Ct.  468,  49  U.  S.  (L.  ed.) 
ed  States,  123  U.  S.  307,  8  S.  Ct.  131,  770,  affirming  140  Cal.  440,  73  Pac. 
31  U.  S.  (L.  ed.)  182;  United  States  1083,  74  Pac.  444,  98  A.  S.  B.  63. 

V.  Iron  Sih'er  Min.  Co.,  128  U.  S.  673,       Notes:  7  L.B.A.(N.S.)  823;  16  Ann. 
9  S.  Ct.  195,  32  U.  S.  (L.  ed.)  571.       Cas.  630. 

Notes:  139  A.  S.  R.  193;  7  L.R.A.  2.  Murray  v.  White,  42  Mont.  423, 
(N.S.)    800;   Ann.   Cas.  1912A  1309.    113  Pac.  754,  Ann.  Caa.  1912A  1297. 
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tions/  and  in  cotitests  piiovided  for  by  the  etatutes  of  the  United 
States  in  order  that  the  officers  of  the  land  department  may  be 
informed  which  of  the  two  contestants  before  it  ia  entitled  to  the 
patent,  it  may  be  permitted  on  proper  issues  to  submit  the  proofs  to 
a  jury.* 

123.  Accrual  of  Right  to  Patent;  Effect  of  Issuance. — ^It  is  the 
well  established  rule  that  after  a  legal  entry  of  public  land  whereby 
the  entryman  becomes  entitled  to  a  patent,  he  holds  the  full  equitable 
title  and  the  government  holds  merely  the  naked  legal  title  in  trust 
for  him  until  the  issuance  of  the  patent,*  and  where,  under  such 
circumstances,  the  patent  does  issue,  it  relates  back  to  the  inception 
of  the  right  of  the  patentee.*  The  interest  in  a  mining  claim,  prior 
to  the  payment  of  any  money  for  the  granting  of  a  patent  for  the 
land,  is  nothing  more  than  a  right  to  the  exclusive  possession  of  the 
land  based  upon  conditions  subsequent,  a  failure  to  fulfil  which 
forfeits  the  locator's  interest  in  the  claim.'  After  payment,  however, 
the  right  to  a  patent  immediately  arises,  and  a  delay  in  issuing  it 
does  not  expose  the  purchaser  to  the  assaults  of  third  parties  or  cast 
any  additional  burden  on  him.®  A  certificate  of  purchase  is  there- 
upon  issued  to  him,  and  this  passes  the  right  of  the  government  to 
him;  and,  as  against  the  acquisition  of  title  by  any  other  party,  is 
equivalent  to  a  patent.*  Under  the  certificate  of  putcha.se  the  claim- 
ant acquires  a  vested  right  in  the  land,^*  and  this  is  not  destroyed  by 
the  cancellation  by  the  land  department  of  such  entry  and  final 
receipt,  based  upon  a  mistake  of  law.  Nor  is  it  affected  by  mere 
irregularities  in  an  affidavit  as  to  the  posting  of  notice  of  an  applica- 
tion for  a  patent,  as  such  defect  may  be  cured  by  the  subsequent  filing 
of  a  properly  verified  affidavit.^^ 

3.  Note:  Ann.  Cas.  1912A  1313  et    Eagle  Oil  Co.,  112  Fed.  4,  50  C.  C.  A. 
seq.  79,  61  L.R.A.  230. 

4.  Wolverton  v.  Nichols,  119  U.  S.       Note :  139  A.  S.  R.  193. 

485,  7  S.  Ct.  289,  30  U.  S.  (L.  ed.)  7.  Black  v.  Elkhom  Min.  Co.,  163 

474.  U.  S.  445,  16  S.  Ct.  1101,  41  U.  S. 

6.  Deffeback  v.  Hawke,  115  U.  S.  (L.  ed.)  221. 

392,  6  S.  Ct.  95,  29  U.  S.   (L.  ed.)  8.  Benson   Min.,   etc.,   Co.   v.   Alta 

423jl>ahl  V.  Raunheim,  132  U.  S.  260,  Min.,  etc.,  Co.,  145  U.  S.  428,  12  S. 

10  S.  Ct.  74,  33  U.  S.  (L.  ed.)  324;  Ct.  877,  36  U.  S.  (L.  ed.)  762;  Cranes 

Wisconsin  Cent.  R.  Co.  v.  Price  Coun-  Gulch  Min.  Co.  v.  Scherrer,  134  Cal. 

ty,  133  U.  S.  496,  10  S.  Ct.  341,  33  350,  66  Pac.  487,  86  A.  S.  R.  279. 

U.  S.  (L.  ed.)  687;  Benson  Min.,  etc.,  9.  Deffeback  v.  Hawke,  115  U.  S. 

Co.  V.  Alta  Min.,  etc.,  Co.,  145  U.  S.  392,  6  S.  Ct.  95,  29  U.  S.   (L.  ed.) 

428,  12  S.  Ct.  877,  36  U.  S.  (L.  ed.)  423. 

762;  Cranes  Gulch  Min.  Co.  v.  Scher-  10.  El  Paso  Brick  Co.  v.  McKnight, 

rer,  134  Cal.  350,  66  Pac,  487,  86  A.  233  U.  S.  250,  34  S.  Ct.  498,  58  U. 

S.  R.  279;  Batterton  v.  Douglas  Min.  S.   (L.  ed.)   943,  L.R.A.1915A  1113; 

Co.,  20  Idaho  760,  120  Pac.  827,  38  Rebecca  Gold  Min.  Co.  v.  Bryant,  31 

L.R.A,(N.S.)  1121.  Colo.  119,  71  Pac.  1110,  102  A.  S.  R. 

Note :  139  A.  S.  R.  193.  17. 

6.  Cosmos  Exploration  Co.  v.  Gray  11.  El  Paso  Brick  Co.  v.  McKnight, 
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124.  Cancellation  of  Patent  Obtained  threttgh  Fraud. — It  is  a 

general  and  well  established  rule  that  misrepresentation  knowingly 
made  by  the  applicant  for  a  patent  will  justify  the  government  in 
proceeding  to  set  it  aside.  The  government  has  the  right  to  demand 
a  cancellation  of  a  patent  of  the  United  States  when  obtained  by  false 
and  fraudulent  representations;  **  and  cancellation  may  be  had  also 
as  against  purchasers  with  notice  of  the  fraud.**  Pui'chasers  from  an 
entryman  before  the  issue  of  a  patent  are  not  bona  fide  purchasers 
who  are  protected  against  the  cancellation,  for  fraud  of  the  entry- 
man,  of  an  «ntry  made  under  the  timber  and  stone  act**  Under 
the  general  rule,  a  homestead  patent  covering  mineral  lands,  secured 
by  submitting  false  proofs  to  the  land  officers  of  the  nonmineral 
character  of  the  lands  applied  for,  although  not  void  or  open  to  col- 
lateral attack,  is  voidable  and  may  be  annulled  in  a  suit  by  the  govern- 
ment against  the  patentee  or  a  purchaser  with  notice  of  the  fraud.'* 
But  to  justify  the  annulment  of  such  a  patent,  it  must  appear  that 
the  known  conditions  at  the  time  of  the  proceedings  which  resulted 
in  the  patent  were  plainly  such  as  to  engender  the  belief  that  the 
land  contained  mineral  deposits  of  such  quality  and  in  such  quantity 
as  would  render  their  extraction  profitable,  and  justify  expenditures 
to  that  end.**  The  burden  of  proof  in  such  oases  is  upon  the  govern- 
ment, for  the  presumption  attending  the  patent  is  that  it  was  issued 
upon  sufficient  evidence  that  the  law  had  been  complied  with;  and 
this  presumption  can  only  be  overcome  by  clear  and  convincing 
proof.*'  The  location  of  a  placer  mining  claim,  contrary  to  the 
statute  prohibiting  officers,  clerks,  and  employees  in  the  General 
Land  Office,  under  penalty  of  dismissal,  from  directly  or  indirectly 
purchasing  or  becoming  interested  in  the  purchase  of  the  public 

233  U.  S.  250,  34  S.  Ct  498,  58  U,  S.  U.  S.  (L.  ed.)  902. 
(L.  ed.)   943,  L.R.A.1915A  1113,  re-       14.  Hawlev  v.  Diller,  178  U.  S.  476. 

versing  16  N.  M.  721,  120  Pac,  694,  20  S.  Ct.  98(5,  44  U.  S.  (L.  ed.)  1157. 
Ann.  Cas.  1912D  1309.  15.  United  States  v.  Keitel,  211  U. 

12.  Colorado  Coal,  etc.,  Co.  v.  Unit-  S.  370,  29  S.  Ct.  123,  53  U.  S.  (L.  ed.) 

ed  States,  123  U.  S.  307,  8  S.  Ct.  131,  230. 

31  U.  S.  (L.  ed.)  182;  United  States       16.  Diamond  Coal,  etc.,  Co.  v.  Unit- 

v.   Iron   Silver  Min.   Co.,  128  U.   S.  ed  States,  233  U.  S.  236,  34  S.  Ct.  507, 

673,  9  S.  Ct.  195,  32  U.  S.  (L.  ed.)  68  U.  S.  (L.  ed,)  936. 
571;   United  States  v.  Missouri,  etc.,       17.  Maxwell  Land-Grant  Case,  121 

R.  Co-,  141  U.  S.  358,  12  S.  Ct.  13,  35  U.  S.  325,  7  S.  Ct.  1015,  30  U.  S.  (L. 

U.  S.  (L.  ed.)  766  (not  a  mining  case  ed.)  949;  United  States  v.  Iron  Silver 

but  stating  the  principle) ;  San  Pedro,  Min.  Co.,  128  U.  S.  673,  9  S.  Ct.  195, 

etc.,  Co.  V.  United  States,  146  U.  S.  32  U.  S.  (L.  ed.)  671;  United  States 

120,  13  S.  Ct.  84,  36  U.  S.   (L.  ed.)  v.  Keitel,  211  U.  S.  370,  29  S.  Ct.  123, 

912;  Hawlev  v.  DiHer,  178  U.  S.  476,  63  U.  S.  (L.  ed.)  230;  Diamond  Coal, 

20  S.  Ct.  986,  44  U.  S.  (L.  ed.)  1157.  etc.,  Co.  v.  United  States,  233  U.  S. 

IS.  San  Pedro,  etc.,  Co.  v.  United  236,  34  S.  Ct  507,  58  U.  S.  (L.  ed.) 

States,  146  U.  S.  120, 13  S.  Ct,  94,  36  936. 
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land,  is  void/  and  not  merely  voidable  at  the  instance  of  the  govern- 
ment.** 

12S.  Collateral  Attack.--*-A  pateoTt  for.laode  issued  by  the  United 
States  is  conclnsive  in  an  action  at  law  as  to  the  legal  title,  and  cannot 
be  collaterally  impeached  in  such  aetioil,  unless  it  is  absolutely  void 
on  its  face,  or  is  issued  without  authority.**  The  action  of  the  land 
department  in  issuing  a  patent  to  a  mining  claim  conclusively  settles 
that  all  steps  necessary  to  constitute  a  valid  location  of  such  claim 
had  been  taken.**  Its  decision  that  the  land  in  dispute  is  agricultural, 
or  mineral,  determines  the  character  of  the  land;  *  smd  this  is  true 
also  as  to  the  discovery  of  mineral ;  *  the  fact  of  the  citizenship  of 
the  locator ;  *  the  lines  of  the  location ;  ^  and,  generally,  all  faets  neces- 
sary to  establish  the  validity  of  the  patent.*  So^  too,  in  contested 
matters,  the  determination  by  the  government  officials  after  notice 
to  adverse  claimants  of  the  priority  of  a  mining  location  and  the 
issuance  of  a  patent  therefor  are  conclusive  upon  the  question  of 
sonority  of  location.*  The  rulings  of  the  land  department  as  to  the 
tract  covered  by  a  lode  mining  claim,  also,  axe  as  free  from  collateral 
attack  where  final  entry  has  been  made  as  though  patent  had  issued.^ 
A  patent  is  not,  however,  conclusive  that  the  apex  of  the  vein  is  within 
the  location,  for,  notwithstanding  the  patent,  the  vein  and  its  apex 
and  the  points  where  they  cross  the  claim  as  patented  must  be  left 
to  be  determined  by  extrinsic  testimony.*  Wheore  there  has  been  a 
judicial  award  of  the  right  of  possession  to  an  adverse  placer  claimant, 
as  against  a  lode  applicant,  this,  it  has  been  held,  does  not  preclude 
subsequent  departmental  inquiry  upon  the  allegation  of  the  lode 
claimant  that  the  placer  claim  embraced  knowa  lodes  or  veins,  where 

18.  Waskey  v.  Hammer,  229  U.  S.  7  A.  S^  B.  246;  Oerman  Ins.  Go.  v. 

85,  32  S.  Ct,  187,  56  U.  8.  (U  ed.)  Hayden,  21  Colo.  127,  40  Pac.  453,  52 

369.  A.  S.  R.  206  and  note. 

19.  Note:  12  A.  S.  R.  49.    And  see  2.  Calhoun  Gold  Min.  Co.  v.  Ajax 
generally,  Public  Lands.  Gold  Min.  Co.,  182  IT.  S.  499,  21  S. 

20.  St  Louis  Smelting,  etc.,  Co.  v.  Ct.  886,  45  U.  S.  (L  ed.)  1200.* 
Kemp,  104  U.  S.  636,  26  U.  S.  (L.  ed.)  3.  Justice  Min.  Co.  ▼.  Lee,  21  Colo. 
875;  Steel  v. 'St.  Louis  Smelting,  etc.,  260,  40  Pac.  444,  62  A.  S.  R.  216. 
Co.,  106  U.  S.  447,'  1  S.  Ct.  389,  27  4.  Note :  58  A.  S.  R.  264. 

U.  S.  (L.  ed.)  226;  Gale  v.  Best,  78  5.  Justice  Min.  Co.  v.  Lee,  21  Colo. 

Cal,  235,  20  Pac.  550,  12  A.  8.  R.  260,  40  Pac.  444,  62  A.  S.  R.  216; 

44  and  note;  Calhoun  Otold  Min.  Co.  -Sharkey  v.  Canadiani,  48  Ore.  112,  86 

V.  Ajax  Gold  Min.  Co.,  27  Colo.  1,  Pac.  219,  7  L.R.A.(N.S.)  791. 

69  Pac.  607,  83  A.  S.  R.  17,  60  L.R.A.  6.  Jefferson  Min.  Co.  v.  Anchoria- 

209.  Leland  Min.,  etc.,  Co.,  32  Colo.  176,  75 

Note:  68  A.  S.  R.  264.  Pac.  1070,  64  L.R.A.  926. 

1.  Gale  v:  Best,  78  Cal.  235,  20  Pac.  7.  Brown  v.  Gumey,  201  tJ.  8.  184, 

660,  12  A.  S.  R.  44  and  notej  Omar  26  S.  Ct.  609,  50  U.  S.  (L.  ed.)  717. 

V.  Soper,  U  Colo.  380,  18  Pac.  443,  8.  Note :.  58  A.  S.  R.  265. 
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it  appears  that  such  question  was  not  at  iflsue  before  the  court  for 
determination  by  its  judgment.* 

126.  Nature  and  Purpose  of  Adverse  ProceediftgB  Geaerally;  Par- 
ties.— One  entitled  to  a  patent  has  a  right  to  aek  a  determination  of 
any  claim  asserted  against  his  possession  which  may  throw  doubt 
upon  his  title.^^  So,  when  the  owner  of  a  lode  claim  makes  applica- 
tion for  a  patent,  any  one  setting  up  an  opposing  claim  of  right 
should  bring  an  adverse  suit.**  Failure  to  file  an  adverse  claim  to  a 
mine  within  the  time  fixed  by  law,  after  application  for  a  patent  there- 
for, operates  as  a  waiver  of  all  rights  which  were  the  proper  subject 
of  such  claim,**  and  where  an  adverse  claim  is  not  interposed,  the 
United  States  may  assvune  that  no  such  claim  exists,  aaid  the  holder 
thereof  is  barred,  he  being  in  law  a  party  to  the  proceedings.**  An 
action  at  law  to  recover  possession  when  the  plaintiflf  is  out  of  posses- 
sion, or  a  suit  in  equity  to  quiet  title  when  he  is  in  possession,  is  an 
appropriate  remedy  to  determine  the  right  of  possession  of  a  mining 
claim,  as  between  adverse  claimants,**  and  when  a  contest  arises  under 
section  2326  of  the  United  States  Revised  Statutes,  all  proceedings  are 
stayed  in  the  land  department  until  the  controversy  is  settled  by  a 
court  of  competent  jurisdiction,  or  the  adverse  claim  is  waived.**  The 
publication  and  posting  of  a  notice  of  application  for  a  patent  to  a 
mine  is  a  process  which  brings  all  adverse  claimants  into  court,  and 
compels  them  to  appear  and  file  adverse  claims.**  To  a  suit  to  deter- 
mine adverse  claims,  the  government  is  not  a  party,  and  is  not  bound 
by  the  judgment,  except  to  the  extent  that  it  determines  which  of  the 
contending  claimants  is  entitled  to  the  possession.  The  adjudication 
in  the  state  court  is  not  conclusive  of  the  prevailing  party's  right  to 
the  property  as  against  the  United  States,  nor  does  it  divest  the  govern- 
ment'^ title,  neither  is  it  of  itself  suffleient  to  entitle  the  prevailing 
party  to  a  patent.*'    It  merely  determines  the  right  of  possession  of 

9.  Clipper  Min.  Co.  v.  Eli  Min.,  807;  Lavagnino  V.  Uhlig,  26  Utah  1, 
etc.,  Co.,  29  Colo.  377,  68  Pac.  286,  93   71  Pac.  1046,  99  A.  S.  R.  808. 

A.  S.  R.  89,  64  L.R.A.  209.  13.  Gwillim  v.  DonneUan,  115  U.  S. 

10.  Dahl  V.  Raunheim,  132  U.  S.  45,  5  S.  Ct.  1110,  29  U.  S.  (L.  ed.) 
260,  10  S.  Ct.  74,  33  U.  S.  (L.  ed.)  348;  Lavagnino  v.  Uhlig,  26  Utah  1, 
324.  71  Pac.  1046,  99  A.  S.  R.  808. 

11.  Creede,  etc.,  Min.,  etc.,   Co.  v.  14.  Perego  v.  Do^e,  163  U.  S.  160, 
Uinta  Tunnel  Min.,  etc.,  Co.,  196  U.  16  S.  Ct.  971,  41  U.  S.  (L.  ed.)  113. 
S.  337,  25  S.  Ct.  266,  49  U.  S.  (L,  ed.)  15.  Richmond  Mm.  Co.  v.  Rose,  114 
501.  U.  S.  576,  6  S.  Ct.  1055,  29  U.  S. 

12.  Gwillim  v.  Donndlan,  116  U.  S.  (L.  ed.)  273. 

45,  5  S.  Ct.  1110,  29  U.  S.   (L.  ed.)  16.  Nesbitt    v.    Delamax's    Nevada 

348;   Dahl  v.   Montana   Copper   Co.,  Gold  Min.  Co.,  24  Nev.  273,  52  Pac. 

132  U.  S.  264,  10  S.  Ct.  97,  33  U.  S.  609,  53  Pac.  178,  77  A.  S.  R.  807. 

(L.   ed.)    325;    Nesbitt   v.   Delamar's  17.  Butte  Land,  etc.,  Co.  v.  Merri- 

Nevada  Gold  Min.  Co.,  24  Nev.  273,  man,  32  Mont.  402,  80  Pac.  675,  108 

52  Pac.  609,  53  Pac.  178,  77  A.  S.  R.  A.  S.  R.  690. 
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the  disputed  daim.**  It  has  been  held  that  an  adverse  claimant  to  a 
placer  mine,  who  has  executed  an  instrument  by  which  he  agrees  to 
convey  the  premises  in  dispute,  at  some  future  time,  to  a  tenant  in 
possession  may  maintain  an  action  to  determine  the  right  to  the 
possession  thereof.**  So  the  owner  of  an  interest  in  a  mining  claim, 
who  has  been  lexcluded  by  a  co-owner  from  the  application  for  patent, 
may  adverse  the  application  and  maintain  an  action  in  support 
thereof.**  But  one  cotenant  is  not  bound  to  adverse  an  application 
for  a  patent  by  another  cotenant  excluding  him,  and  his  failure  to 
do  so  will  not  prevent  him  from  maintaining  a  suit  to  have  the 
patentee  declared  a  trustee  for  his  benefit.* 

127.  Issues  and  Proof. — ^Where  the  plaintiflF  in  his  petition  asserts 
claim  to  a  certain  tract,  and  the  defendant  in  his  answer  admits  that  he 
has  applied  for  a  patent  for  the  same  tract,  the  conflict  as  to  the  right 
of  possession  sufficiently  appears.*  In  a  proceeding  to  determine  an 
adverse  to  a  mining  claim  it  is  incumbent  upon  the  plaintiff  clearly 
to  establish  the  segregation  from  the  public  domain  and  the  appro- 
priation of  the  particular  territory  claimed.  Production  in  evidence 
of  certificates  of  location,  in  accordance  with  law,  covering  or  includ- 
ing the  particular  territory  in  dispute  is  essential ;  •  or  it  may  appear 
that  the  adverse  claim  is  based  on  the  possession  and  working  of  the 
claim  for  a  term  sufficient,  under  the  law,  to  establish  a  right  to 
patent.^  It  has  been  held  that  the  question  whether  or  not  the 
required  work  has  been  done  on  a  mining  location  is  not  open  in 
a  proceeding  to  establish  an  adverse  claim  thereto.^  Under  section 
2325  of  the  United  States  Revised  Statutes,  the  sufficiency  of  the 
work  performed  and  improvements  made  upon  the  claim  patented 
is  sufficiently  shown  by  the  certificate  of  the  surveyor  general  of  the 
United  States  fos  the  state  in  which  the  claim  is  situated,  and  in  the 
absence  of  fraudulent  representations  respecting  them  to  him  by  tlie 
patentee,  his  determination  as  to  their  sufficiency,  unless  corrected 
by  the  land  department,  before  patent,  must  be  taken  as  conclusive.* 
Evidence  is  admissible  on  behalf  of  the  third  locator  of  a  lode  mining 
claim  which  tends  to  establish  the  existenee  of  a  valid  and  subsisting 

18.  Lavagnino  v.  XJhlig,  26  Utah  1,       S.  Duncan  v.  Eagle  Rock  Gold  Min., 
71  Pac.  1046,  99  A.  S.  R.  808.  etc.,  Co.,  48  Colo.  569,  111  Pac.  588, 

19.  Wolverton  v.  Nichols,  119  U.  S.   139  A.  S.  R.  288. 

485,  7  S.  Ct.  289,  30  U.  S.  (L.  ed.)  4.  Reavis  v.  Fianza,  215  tJ.  S.  16, 

474.  30  S.  Ct.  1,  54  U.  S.  (L.  ed.)  72. 

20i  Davidson  v.  Fraser,  36  Colo.  1,  6.  Wilson  v.  Freeman,  29  Mont.  470, 

84  Pac.  695,  4  L,R.A,{N.S.)  1126.  75  Pac  84,  68  L.R.A.  833. 

1.  Turner  v.  Sawyer,  150  U.  S.  678,  6.  United  States  v.  Iron  Silver  Min. 
14  S.  Ct.  192,  37  U.  S.  (L.  ed.)  1189.  Co.,  128  U.  S.  673,  9  S.  Ct.  195,  32 

Note:  4  L.R.A.(N.S.)  1126.  U.  S.  (L.  ed.)  57L 

2.  Wolverton  v.  Nichols,  119  V.  S. 
485,  7  S.  Ct.  289,  30  U.  S.  (L.  ed.) 
474. 
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location  prior  to  the  location  which  such  third  locator  is  adverding,^ 
aad  it  has  been  held  when  one  attacking  a  patent  to  a  mining  location 
is  permitted,  against  the  objection  of  his  adversary,  to  go  bdliind  the 
patent  and  introduce  evidence  as  to  the  priority  of  location,  he  cannot 
complain  if  his  adversary  is  permitted  to  introduce  evidence  showing 
that  his  own  location  is  the  prior  one.®  To  entitle  a  party  to  relief 
against  a  patent  of  the  government  he  nmst  show  a  better  right  to  the 
land  than  the  patentee,  such  as  in  law  should  have  been  respected  by 
the  officers  of  the  land  department,  and  being  respected  would  have 
given  him  the  patent.  It  is  not  sufficient  to  show  that  the  patentee 
ought  not  to  have  received  the  patent.*  And  tliis  rule  applies  in  the 
awarding  of  lode  patents  for  claims  within  the  boundaries  of  placer 
locations.  ^*^  If  a  patent  to  land  to  which  one  is  entitled  has  been 
improperly  issued  by  the  United  States  to  another,  the  state  courts 
will  quiet  the  title  of  the  former,  or  adjudge  the  other  a  trustee  of 
the  title  for  him.^^  But  to  entitle  one  in  possession  of  public  land,  the 
patent  to  which  has  been  awarded  to  another,  to  a  decree  adjudging 
that  such  other  person  holds  in  trust  for  him,  he  must  show  that  he 
himself  is  entitled  to  it,  or  that,  by  the  law  properly  administered, 
the  title  should  have  been  awarded  to  him.^* 

Placer  Claim  Patenta 

128.  In  General. — ^Under  the  federal  mining  laws,  placer  claims  are 
subject  to  entry  and  patent  under  like  circumstances  and  conditions, 
and  upon  similar  proceedings,  as  are  provided  for  vein  or  lode  claims, 
and,  like  lode  claims,  the  validity  of  a  placer  mining  location  is  not 
affected  by  the  lapse  of  many  years  since  its  original  location,  without 
the  issue  of  a  patent  therefor.**  A  placer  patent  conveys  to  the 
patentee  full  title  to  the  surface  of  the  ground,  with  all  mineral 
vertically  beneath  it,  including  all  lodes  or  veins  not  known  to  exist 
at  the  time  of  the  application  for  the  patent,**  but  the  statute  excepts 
from  such  a  patent  and  its  operation  all  lodes  and  veins  then  ^'claimed 

7.  Farrell  v.  Loekhart,  210  U.   8.  Loney  v.  Scott,  57  Ore.  378,  112  Pac. 

142,  28  S.  Ct.  681,  52  U.  S.  (L.  ed.)  172,  32  L.R.A.(N.S.)  466. 

994,  16  L.R.A.(N.S.)  162.  12.  Loney  v.  Scott,  57  Ore.  378, 112 

8.  Jefferson  Min.  Co.  v.  Anchoria-  Pac.  172,  32  L.R.A.(N.S.)  466. 
Leland  Min.,  etc.,  Co.,  32  Colo.  176,  13.  Clipper  Min.   Co.  v.  Eli  Min., 
75  Pac.  1070,  64  L.R.A.  925.  etc.,  Co.,  194  U.  S.  220,  24  S.  Ct.  632, 

9.  Gwillim  v.  Donnellan,  115  U.  S.  48  U.  S.  (L.  ed.)  944. 

45,  5  S.  Ct.  1110,  29  U.  S.   (L.  ed.)  :  14.  Reynolds  v.  Iron  Mm.  Co.,  116 

348;  Sparks  v.  Pierce^  115  U.  S.  408,  IT.  S.  687,  6  S.  Ct.  601,  29  U.  S.  (L. 

6  S.  Ct.  102,  29  U.  S.  (L,  ed.)  428.  ed.)  774;  Noyes  v.  ManUe,  127  U.  S. 

10.  Reynolds  V.  Iron  Silver  Min.  Co.,  348,  8  S.  Ct.  1132,  32  U.  S.  (L.  ed.) 
116  U.  S.  687,  6  S.  Ct.  601,  29  IJ.  S,  168;  Dahl  v.  Raunheim,  132  U.  S.  260. 
(L.  ed.)  774.                                       •  10  S.  Ct,  74,  33  U.  S.  (L.  ed.)  324; 

11.  Sparks  v.  Pierce,  115  U.  S.  408,  SuUivan  v.  Iron  Min.  Co.,  143  U.  S. 
6  S.  Ct.  102,  29  U.  S.  (L.  ed.)  428;  431,  12  S.  Ct.  555,  36  U.  S.  (L.  ed,) 
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or  known  to  erist."  *•  Known  lodes  are  therefore  not  the  subject  of 
a  placer  grant;  and  a  plaoer  location  does  not  confer  the  title  or 
possession  of  such  lodes  upon  the  placer  claimant,  or  withdraw  them 
from  subsequent  location  by  others.  The  object  of  excepting  known 
lodes  from  placer  locations  was  to  prevent  titles  to  such  lodes  being 
obtained  under  the  guise  of  a  placer;  at  the  same  time,  in  order  to 
protect  claimants  to  each  character  of  mineral  locations  to  the  greatest 
extent,  and  preserve  to  each  that  which  was  most  valuable  for  par- 
ticular purposes  in  connection  with  each  class  of  claims.**  This 
exception  of  the  statute  cannot  be  enlarged  in  the  patent ;  *'  nor  can 
the  rights  of  a  locator  under  the  law  in  force  at  the  time  the  location 
was  made  be  impaired  by  later  enactments.**  Included  in  the  excep- 
tion, of  course,  are  lodes  or  veins  within  the  boundaries  of  a  placer 
claim  which  have  been  previously  located  under  the  laws  of  the 
United  States,  asnd  are  in  possession  of  the  locators  or  their  assigns, 
since  such  lodes  are  not  only  "known,"  but  the  locations  thereof, 
when  perfected  under  the  law,  are  the  property  of  the  locators  or 
their  assigns,  and  are  not  therefore  subject  to  the  disposal  of  the 
government.**  From  the  provision  of  the  statute,  it  is  obvious  that 
new  discoveries  made  after  the  issue  of  the  patent  cannot  limit  its 
effect  or  except  from  its  scope  any  vein  or  lode  within  its  territorial 
limits,**  and  the  law  will  not  permit  an  entry  upon  a  prior  valid 

214;  Cranes  Gulob  Miii.  Co.  v.  ^eher-  See  also  infra,  par.  129. 

rer,  134  CaL  350,  66  Pac.  487,  86  A.  16.  Mt.  Rosa  Min.,  etc.,  Co.  v.  Pal- 

S.   R.   279;   Argonaut   Consol.   lUin.,  mer,  26  Colo.  56,  56  Pac.  176,  77  A. 

etc.,  Co.  V.  Turner,  23  Colo.  400,  48  S.  R.  245,  50  L.R.A.  289. 

l?ac.  685,  58  A.  S.  R.  245  and  note;  17.  United    States    v.    Iron    Silver 

Mt.  Rosa  Min.,  ete.,  Co.  v.  Palmer,  26  Min.  Co.,  128  U.  S.  673,  9  S.  Ct.  196, 

Colo.  56,  56  Pac.  176,  77  A.  S.  R.  32  U.  8.  (L.  ed.)  571;  Loney  v.  Scott, 

245,  50  L.R.A.  289.  57  Ore.  378,  112  Pac.  172,  32  L.RA.. 

Notes:  58  A.  S.  R.  279;  50  L.R.A.  (N.S.)  466. 

289.  Note :  50  L.R.A.  203. 

16.  Sullivan  v.  Iron  Silver  Min.  Co.,  18.  Cranes  Gulch  Min.  Co.  v'  Scher- 

109  U.  S.  550,  3  S.  Ct.  339,  27  U.  S.  rer,  134  Cal.  360,  66  Pac  487,  86  A. 

(L.  ed.)  1028;  Reynolds  v.  Iron  Silver  S.  R.  279. 

Min.  Co.,  116  U.  S.  687,  6  S.  Ct.  601,  19.  Noyes  v.  Mantle,  127  U.  S.  348, 
29  U.  S.  (L.  ed.)  744;  Iron  Silver  8  S.  Ct.  1132,  32  U.  S.  (L.  ed.)  168; 
Min.  Co.  v.  Mike,  etc..  Gold,  etc.,  Min.  Sullivan  v.  Iron  Silver  Min.  Col,  143 
Co.,  143  U.  S.  394,  12  S.  Ct.  543,  36  U.  S.  431,  12  S.  Ct.  555,  36  U.  S. 
U.  S.  (L.  ed.)  201;  Sullivan  v.  Iron  (L.  ed.)  214. 
Silver  Min.  Co.,  143  U.  S.  431,  12  S.  Note:  50  L.R.A.  289. 
Ct.  555,  36  U.  S.  (L.  ed.)  214;  Mt.  20.  Colorado  Coal,  etc.,  Co.  v.  Unit- 
Rosa  Min.,  etc.,  Co.  v.  Palmer,  26  Colo,  ed  States,  123  U.  S.  307,  8  S.  Ct.  131, 
56,  56  Pac.  176,  77  A.  S.  R.  245,  50  31  U.  S.  (L.  ed.)  182;  Dahl  v.  Raum- 
L.R.A.  289;  Clipper  Min.  Co.  v.  Eli  heim,  132  U.  8.  260,  10  S.  Ct  74,  33 
Min.,  etc.,  Co.,  29  Colo.  277,  68  Pac.  U.  S.  (L.  ed.)  324;  Sullivan  v.  Iron 
286,  93  A.  S.  R.  89,  64  L.R.A.  209 ;  Silver  Min.  Co.,  143  U.  S.  431,  12  S. 
Casey  v.  Tbieviege,  19  Mont.  341,  48  Ct.  555,  36  U.  S.  (L.  ed.)  214;  Dower 
Pac.  394,  61  A.  S.  R.  511.  v.  Richards,  151  U.  S.  658,  14  S.  Ct. 

Note:  50  L.R.A.  290.  452,  38  U.  S.  (L.  ed.)  305. 
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placer  mining  location  for  the  purpose  of  prospecting  fiH*  unknown 
lodes,  when  such  entry  is  made  against  the  will  of  the  placer  locators. 
An  entry  of  this  character  is  a  trespass,  and  the  owner  of  a  prior 
placer  mining  location  may  maintain  an  adverse  suit  against  an 
application  for  a  patent  based  on  a  subsequent  lode  location  made 
under  such  circumstances  within  the  exterior  boundaries  of  his 
claim.^  If  a  lode  claim  is  subsequently  located  on  the  premises,  the 
only  question  open  to  the  lode  locator  in  an  action  by  the  placer 
claimant  to  quiet  his  title  is  whether  the  lode  or  vein  so  claimed 
was  known  to  exist  at  the  time  of  the  application  for  the  placer  patent, 
none  having  been  included  therein.*  Whether  a  lode  did  exist,  and 
whether  it  was  known  to  a  placer  patentee  to  have  existed  aJt  the 
time  the  patent  was  conferred  on  him,  are  questions  which  he  has 
a  right  to  have  tried  by  a  court  of  justice,  and  from  which  he  can- 
not be  excluded  by  the  subsequent  action  of  the  officers  of  the  land 
department.'  In  an  action  by  the  patentee  of  a  placer  claim,  to 
recover  possession  of  a  vein  or  lode  within  its  boundaries,  an  answer 
alleging  that  tlie  vein  or  lode  was  known  to  the  pat^itee  to  exist 
at  tlie  time  of  applying  for  the  patent,  and  was  not  included  in 
his  application,  well  pleads  the  fact  which,  under  section  2333  of 
the  Revised  Statutes,'  precludes  him  from  having  any  right  of  posses- 
sion of  the  vein  or  lode.* 

129.  ''Known  Veins/'  Import  of  Term;  Evidence  and  Burden  of 
Proof. — The  term  "known  vein"  as  used  in  section  2383  of  the  United 
States  Revised  Statutes  is  not  synonymous  with  ''located  claim,"  but 
refers  to  a  vein  or  lode  whose  existence  is  known,  as  contradistin- 
guished from  one  which  has  been  appropriated  by  location,  and 
location  is  not  necessary  before  a  vein  or  lode  in  a  placer  claim  can 
be  adjudged  a  known  vein  or  lode  within  the  meaning  of  the  statute.^ 
Notwithstanding  the  issuance  of  a  patent  to  a  placer  claim,  it  may 
be  shown  by  extrinsic  evidence  that  there  was  within  tl>e  limits  of 
the  lands  patented  when  the  application  for  the  patent  was  filed  a 
known  lode,  and,  where  this  showing  is  made,  the  placer  patent  con- 
veys no  title  to  such  lode.*    It  is  a  general  rule  that  before  it  can 

1.  Clipper  Min.  Co.  v.  Eli  Min.,  etc.,  109  U.  S.  560,  3  S.  Ct.  339,  27  U.  S. 
Co.,  194  U.  S.  220,  24  S.  Ct.  632,  48    (L.  ed.)  1028. 

U.  S.  (L.  ed.)  944;  Clipper  Min.  Co.  5.  Iron  Silver  Min.  Co.  v.  Mike,  etc., 

V.  Eli  Min.,  etc.,  Co.,  29  Colo.  377,  68  Gold,  etc.,  Min.  Co.,  143  U.  S.  394, 

Pac.  286,  93  A.  S.  R.  89,  64  L.R.A.  430,  12  S.  Ct.  543,  36  U.  S.  (L.  ed.) 

209.  201,  214 ;  Sullivan  v.  Iron  Silver  Min. 

2.  Dahl  V.  Montana  Copper  Co.,  132  Co.,  143  U.  S.  431,  12  S.  Ct.  555,  36 
U.  S.  264,  10  S.  Ct.  97,  33  U.  S.  (L.  U.  S.  (L.  ed.)  214. 

ed.)  325.  Note:  50  L.R.A.  290. 

3.  Iron  Silver  Min.  Co.  v.  Campbell,  6.  Iron  Silver  Min.  Co.  v.  Reynolds, 
135  U.  S.  286,  10  S.  Ct.  765,  34  U.  S.  124  U.  S.  374,  8  S.  Ct.  598,  31  II.  S. 
(L.  ed.)  155.  (L.  ed.)   466;  United  States  v.  Iron 

4.  Sullivan  v.  Iron  Silver  Min.  Co.,  Silver  Min.  Co.,  128  U.  S.  673,  9  S. 
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be  said  that  a  lode  daim  is  known  to  exist,  tiiere  must  be  actual 
knowledge  as  distinguished  from  supposition  or  surmise,'  or  mere 
belief,®  or  a  mere  intent  of  the  party  to  acquire  a  lode  which  may  or 
may  not  exist.*  It  is  not  enough  that  there  may  have  been  some 
indications,  by  outcroppings  on  the  surface,  of  the  distance  of  lodes 
or  veins  of  rock  in  place  bearing  gold  or  silver  or  other  metal,  to 
justify  their  designation  as  "known''  veins  or  lodes.  To  meet  that 
designation  the  lodes  or  veins  must  be  clearly  ascertained,  and  be  of 
such  extent  as  to  render  the  land  more  valuable  on  that  account  and 
justify  their  exploration.^*  The  time  at  which  the  vein  or  lode  within 
the  placer  must  be  known  in  order  to  be  excepted  from  the  grant  of 
the  patent  is  the  time  at  which  the  application  is  made  and  not  the 
date  of  the  patent.**  A  vein  or  lode  is  "known  to  exist,"  within  the 
meaning  of  the  statute,  although  personal  knowledge  of  the  fact  may 
not  be  possessed  by  the  applicant  for  a  patent  of  a  placer  claim,  where 
a  location  thereof  has  been  made  under  the  law;**  or  where  its 
existence  is  disclosed  by  workings  and  obvious  to  any  one  making 
a  reasonable  and  fair  inspection  of  the  premises  for  the  purpose  of 
obtaining  title  from  the  government;  *•  or  where  the  lodes  or  veins 
are  clearlv  ascertained,  and  are  shown  to  be  of  such  extent  as  to 
render  the  land  more  valuable  on  that  account,  and  justify  their 
exploitation.**  The  burden  of  proof  rests  upon  one  claiming  a  lode 
claim  within  the  boundaries  of  a  placer  patent  to  establish  the  fact 
that  the  lode  was  a  known  one  at  the  time  of  the  application  for  the 

Ct.  195,  32  U.  S.  (L.  ed.)  671;  Iron  Min.  Co.,  128  U.  S.  673,  9  S.  Ct.  195, 

Silver  Min.  Co.  v.  Mike,  ^te.^  Gold,  32  U.  S.  (L.  ed.)  571. 

etc.,  Min.  Co.,  143  U.  S.  394,  430,  12  Note:  50  LJl.A.  291. 

S.  Ct.  543,  36  U.  S.  (L.  ed.)  201,  214;  11.  Iron   Silver  Min.  Co.  v.  Mike, 

Sullivan  v.  Iron  Silver  Min.  Co.,  143  etc.,  Gold,  etc.,  Min.  Co.,  143  U.  S. 

U.  S.  431, 12  S.  Ct.  565,  36  U.  S.  (L.  394,  430,  12  S.  CL  543,  36  U.  S.  (L. 

ed.)  214.  ed.)    201,  214. 

Note :  58  A.  8.  R.  280.  Note :  50  L.R.A.  292. 

7.  Iron  Silver  Min.  Co.  v.  Key-  12.  Noyes  v.  Mantle,  127  U.  S.  348, 
nolds,  124  U.  S.  374,  8  S.  Ct.  598,  8  S.  Ct  1132,  34  U.  S.  (U  ed.)  168. 
31  U.   S.    (L.  ed.)   466;   Sullivan  v.  Note:  50  L:R. A.  291. 

Iron  Silver  Min.  Co.,  143  U.,  S.  431,  IS.  Iron  Silver  Min.  Co.  v.  Mike, 

12  S.  Ct.  555,  36  U.  S.  (L.  ed.)  214;  etc.,  Gold,  etc.,  Min.  Co.,  143  U.  S. 

Clipper  Min.  Co.  v.  Eli  Min.,  etc.,  Co.,  394,  430,  12  S.  Ct.  543,  36  U.  S.  (L. 

194  U.  S.  220,  24  S.  Ct.  632,  48  U.  S.  ed.)  201,  214. 

(L.  ed.)  944;  Clipper  Min.  Co.  v.  Eli  Note:  50  L.R.A.  292. 

Min.,  etc.,  Co.,  29  Colo.  377,  68  Pac.  14.  Colorado  Coal,,  etc.,  Co.  v.  tJnit- 

286,  93  A.  S.  R.  89,  64  LJl.A.  209.  ed  States,  123  U.  S.  307,  8  S.  Ct.  131, 

8.  Iron  Silver  Min.  Co.  V.  Reynolds,  31  U.  S.  (L.  ed.)  182;  Iron  Silver 
124  U.  S.  374,  8  S.  Ct.  598,  31  U.  S.  Min.  Co.  v.  Mike,  etc..  Gold,  etc,  Min. 
(L.  ed.)  466.  Co.,  143  IT.  S.  394,  12  S.  Ct.  543,  36 

9.  Iron  Silver  Min.  Co.  v.  Reynolds,  U.  S.  (L.  ed.)  201;  Casey  v.  Thieviege, 
5;24  U.  S.  374,  8  S.  Ct.  598,  31  U.  S.  19  Mont.  341,  48  Pac.  394,  61  A.  S. 
(L.  ed.)  466.  R.  511. 

10.  United    States   v.    Iron    Silver 
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placer  patent.**  That  the  ground  included  within  a  placer  patent 
was  placer  ground  is  conclusively  established^  as  against  one  claiming 
a  lode  claim  within  its  boundaries,  by  the  fact  that  no  adverse  claim 
was  asserted  by  him  to  the  application  for  the  placer  patent.** 

130.  Lode  Claim  within  Placer.— A  lode  mining  claim  may  be 
located  within  the  boundaries  of  an  unpatented  placer  claim  by  the 
owner  of  the  placer  or  by  third  persons.*'  When  one  applies  for  a 
placer  patent,  who  is  at  the  time  in  the  possession  of  a  vein  or  lode 
included  within  its  boundaries,  he  must  state  the  fact,  and  then,  on 
pa^'ment  of  the  sum  required  for  a  vein  daim  and  twenty-five  feet 
on  each  side  of  the  vein  at  $5  an  acre,  and  $2.50  an  acre  for  the  placer 
claim,  a  patent  will  issue  to  him  covering  both  claim  and  lode.*^  If 
in  the  application  for  a  patent  therefor,  he  does  not  include  an  appli- 
cation for  the  lode  or  vein,  this  will  be  construed  as  a  conclusive 
declaration  that  he  has  no  right  of  possession  to  the  vein  or  lode.*' 
The  same  extent  of  surface  ground  that  is  incident  to  such  lode  or 
vein,  if  located  and  patented  by  the  placer  claimant,  is  reserved  from 
the  placer  patent  in  case  of  his  failure  to  claim  and  patent ;  *^  and 
this,  being  excepted  from  the  patent,  is  open  to  location  by  any  other 
locator.*  Where  a  patent  is  issued  for  a  placer  claim  and  a  subse- 
quent patent  is  issued  for  a  lode  mining  claim  within  the  same  area, 
in  any  conflict  between  the  titles  conferred  by  the  two  patents,  the 
holder  of  the  title  under  the  elder  patent  has  a  right  to  require  that 
the  existence  of  the  lode  and  his  knowledge  thereof  when  he  obtained 
his  patent  shall  be  established.* 

XV.  Mining  Operations  and  Liability  of  Ownshb 

In  General 

131.  Police  Power;  Statutory  Regulation  of  Mining  Generally.- - 

It  is  a  generally  recognized  fact  that  mining  is  one  of  the  most  hazard- 
ous of  occupations,  and  that  it  is  clearly  within  the  scope  of  the  police 
powers  of  a  state  to  insure  conditions  that  shall  conserve  the  lives 

15.  Casey  v.  Thieviege,  19  Mont.  U.  S.  (L.  ed.)  774;  Noyes  v.  Mantle, 
341,  48  Pac.  394,  61  A.  S.  R.  511.  127  U.  S.  348,  8  S.  Ct  1132,  32  U.  S, 

Note:  50  KR.A.  292.  (L.  ed.)    108;  United  States  v.  Iron 

16.  Dahl  V.  Raunheim,  132  U.  S.  260,  Silver  Min.  Co.,  128  U.  S.  673,  9  S. 
10  S.  Ct.  74,  33  U.  S.  (L.  ed.)  324.   Ct.  195,  32  U.  S.  {h.  ed.)  571. 

Note :  50  L.R.A.  294.  Note :  15  Ann.  Cas.  629. 

17.  McCarthy  v.  Speed,  11  S.  D.  20.  Mt.  Rosa  Min.,  etc.,  Co.  v.  Pal- 
362,  77  N.  W.  590,  50  L.R.A.  184,  12  mer,  26  Colo.  56,  5.6  Pae.  176,  77  A. 
S.  D.  7,  80  N.  W.  135,  50  L.R.A.  190.  S.  R.  245,  50  L.R.A.  289  and  nota 

18.  Noyes  v.  Mantle,  127  U.  S.  348,  1.  See  supra,  par.  128. 

8  S.  Ct.  1132,  32  U.  S.  (L.  ed.)  168.       2.  Iron  Silver  Min.  Co.  v.  Campbell, 

19.  Reynolds  v.  Iron  Silver  Min.  135  U.  S.  286,  10  S.  Ct:  765,  34  U.  S. 
Co.,  116  U.  S.  687,  6  S.  Ct.  601,  29    (L.  ed.)  155. 
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uiid  health  of  the  miany  thousands  of  men  engaged  in  the  mining 
industry,  and  to  devise  and  enforce  measures  for  their  safety.*  Ac- 
cordingly laws  have  been  upheld  which  make  it  imperative  that 
mine  owners  and  oper»ton»  provide  such  means  of  safety  as  suitable 
timbering,  and  props,*  escapement  shafts,*  ventilation  shafts,*  cages, 
signals,  and  measures  and  regulations  generally,  calculated  to  pro- 
tect and  safeguard  workmen.'  It  is  also  a  proper  exercise  of  the 
police  power  to  require  mine  owners  to  keep  at  the  mine  bandages, 
oil,  stretchers,  and  blankets  for  use  of  injured  employees.*  The  duty 
of  a  mine  owner  as  to  ventilation  of  his  mine  and  keeping  it  cleax  of 
standing  gas  is  made  imperative  by  the  act  of  Congress  of  March  3, 
1891,  and  the  consequence  of  neglecting  it  cannot  foe  excused  because 
seme  workmen  may  disregard  instructions.*  While  it  has  been  held 
that  the  owners  or  operators  of  mines  may  be  required  to  maintain 
washhouses  fca*  their  employees,^*  other  decisions  deny  the  right  so 
to  legislate,  on  the  theory  that  constitutional  provisions  requiring  the 
enactment  of  laws  for  the  protection  of  miners  are  designed  to  require 
the  passage  of  laws  for  the  protection  of  miners  against  personal 
injury  only  while  in  the  mine;  and  it  has  been  held  that  a  statute 
requiring  mine  owners  to  provide  a  washroom  at  the  top  of  each 
mine  for  the  use  of  employees  places  upon  mine  owners  or  operators 
a  burden  not  borne  by  other  employers  of  labor,  and  is  therefore 
special  legislation,  discriminatory  and  void.^*  In  general  the  hours 
of  labor  of  miners  are  subject  to  police  regulation ;  ^*  and  it  has  been 
held  that  a  state  statute  limiting  the  period  of  employment  of  work- 
men in  underground  mines,  or  in  the  smelting,  reduction,  or  refining 
of  ores  or  metals,  to  eight  hours  per  day,  and  making  its  violation  a 
misdemeanor,  is  a  valid  exercise  of  the  police  power  of  the  state.** 

8.  Holden  v.  Hardy,  169  U.  S.  366,  241  U.  S.  571,  36  S.  Ct.  701,  60  U.  S. 

18  S.  Ct.  383,  42  U.  S.  (L.  ed.)  780;  (L.  ed.)  1177;  Maple  v.  John,  42  W. 

St.   Louis   Consolidated   Coal   Co.   v.  Va.  30,  24  S.  E.  608,  57  A.  S.  R.  839, 

Illinois,  185  U.  S.  203,  22  S.  Ct.  616,  32  L.R.A.  800. 

46  U.   S.    (L.  ed.)    872;   McLean  v.  Note:  87  A.  S.  R.  589. 

State,  81  Ark,  304,  98  S.  W.  729,  126  7.  Note :  25  L.R.A.  848. 

A.  S.  R.  1037,  11  Ann.  Cas.  72;  In  8.  Wolf  v.  Smith,  149  Ala.  457,  42 

re  Morgan,  26  Colo.  415,  58  Pae.  1071,  So.  824,  9  L.R.A.(N.S,)  338. 

77  A.  S.  R.  269,  47  L.R.A.  52;  Chi-  9.  Deserant  v.  Cerillos  Coal  R.  Co., 

cago,  etc..  Coal  Co.  v.  People,  181  111.  178  U.  S.  409,  20  S.  Ct.  967,  44  U.  S. 

270,  54  N.   E,  961,  48  L.R.A.  554;  (L.  ed.)  1127. 

Maple  V.  John,  42  W.  Va.  30,  24  S.  E.  10.  Booth  v.   State,  179  Ind.  405, 

608,  57  A.  g.  R.  839,  32  L.R.A.  800.  100  N.  E.  563,  Anii.  Cas.  1915D  987, 

4.  Note:  87  A.  S.  R.  588.  L.R.A.1915B  420. 

5.  In  re  Morgan,  26  Colo.  415,  58  11.  Stame  v.  People,  222  HI.  189, 
Pac.  1071,  77  A.  S.  R,  269,  47  L.R.A.  78  N.  E.  61, 113  A.  S.  R.  389. 

62;  Chicago,  etc..  Coal  Co.  v.  People,  12.  St.  Louis  Consolidated  Coal  Co. 

181  lU.  270,  54  N.  E.  961,  48  L.R.A.  v.  Illinois,  185  U.  S.  203,  22  S.  Ct. 

554.  616,  46  U.  8.  (L.  ed.)  872. 

Note :  87  A.  S.  R.  590.  13.  Holden   v.    Hardy,   169   U.    S. 

6.  Brown  v.  Pacific  Coast  Coal  Co.,  366,  18  S.  Ct.  383,  42  U.  S.  (L.  ed.) 
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There  are,  however,  decisions  to  the  effect  that  a  statute  making  it 
unlawful  to  work  more  than  eight  hours  per  day  in  mines  or  smelters 
is  in  violation  of  constitutional  provisions  guaranteeing  liberty  and 
the  right  to  acquire,  possess,  and  protect  property.**  While  laws 
may  be  enacted  which  look  to  needful  regulations  as  to  blasting,  and 
such  other  regulations  as  to  the  manner  in  which  and  extent  to  which 
quarrying  work  may  be  done,  it  has  been  held  that  such  regulation 
cannot  go  to  the  extent  of  absolutely  prohibiting  the  opening  or 
working  of  stone  quarries  within  certain  prescribed  limits,  whether 
it  can  be  done  without  injury  to  other  property  or  the  public  or  not.** 
132.  Coal  Screening  Acts;  Unlawful  Distinctions  under  Coal 
Weighing  Acts. — ^A  pronounced  conflict  of  authority  exists  as  to  the 
validity  of  statutes  imposing  upon  a  mine  owner  the  duty  of  having 
mined  coal  weighed  before  it  is  put  through  the  process  of  screening 
where  the  employees  are  paid  in  proportion  to  the  weight  of  coal 
mined  by  them.  According  to  many  authorities  acts  of  this  character 
are  unconstitutional,**  and  repugnant  to  the  bill  of  rights,  as  an 
unwarrantable  invasion  of  the  right  to  make  contracts,  and  it  is 
urged  that  such  legislation  does  not  seek  to  prevent  fraud,  nor  to 
provide  for  the  health  or  safety  of  those  engaged  in  mining;  but 
that  its  sole  purpose  is  to  establish  a  uniform  standard  of  compen- 
sation among  those  upon  whom  it  operates.*'  Other  authorities, 
however,  sustain  the  validity  of  such  statutes  as  a  valid  exercise  of 
police  power,*®  on  the  ground  that  the  manifest  purpose  of  such 
statutes  is  to  prevent  those  who  operate  coal  mines  from  perpetrating 
fraud  upon  laborers  whom  they  have  employed  to  mine  coal  by  the 
quantity,*'  and  that  such  statutes  do  not  purport  to  prevent  the 
operators  of  coal  mines  and  the  miners  employed  by  them  from 
making  such  ^.greements  as  they  choose  concerning  the  amount  of 
wages  to  be  paid,  or  in  any  wise  infringe  upon  the  freedom  of  con- 
tract.*®    Under  the  rule  that  if  coal  miners  are  paid  by  weight,  a 

780,  affirming  14  Utah  71,  46  Pac.  756,       17.  In  re  Preston,  63  Ohio  St.  428, 
37  L.R.A.  103.  59  N.  E.  101,  81  A.  S.  R.  6^,  52 

14.  In  re  Morgan,  26  Colo.  415,  58   L.E.A.  523. 

Pac.  1071,  77  A.  S.  R.  269,  47  L.R.A.  18.  McLean   v.  Arkansas,  81  Ark. 

52.    And  see  generally.  Labor,  vol.  16,  304,  98  S.  W.  729,  126  A.  S.  R.  1037, 

p.  487  et  seq.  11  Ann.  Cas.  72  and  note  (affirmed, 

15.  In  re  Kelso,  147  Cal.  609,  82  211  U.  S.  539,  29  S.  Ct.  370,  53 
Pac.  241,  109  A.  S.  R.  178,  2  L.R.A.  U.  S.  (L.  ed.)  315) ;  State  v.  Wilson, 
(N.S.)  796.  61  Kan.  32,  58  Pac.  981,  47  L.R,A.  71. 

16.  MiUett  V.  People,  117  lU.  294,  Note:  139  A.  S.  R.  872. 

7  N.  E.  631,  57  Am.  Rep.  869 ;  Ramsey       19.  McLean  v.  State,  81  Ark.  304, 

V.  People,  142  111.  380,  32  N.  E.  364,  98  S.  W.  729,  126  A.  S.  R.  1037,  11 

17  L.R.A.  853;  In  re  Preston,  63  Ohio  Ann.  Cas.  72  and  note. 
St.  428,  59  N.  E.  101,  81  A.  S.  R.       20.  State  v.  Wilson,  61  Kan.  32,  58 

642,  52  L.R.A.  523.  Pac.  981,  47  L.R.A.  7L 
Note:  11  Ann.  Cas.  74. 
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statute  which  deprivoe  them  and  their  employers  of  the  right  to  fix 
upon  the  amount  of  coal  mined,  or  the  amount  due  for  mining  it,  in 
any  manner  mutually  satisfactory,  is  unconstitutional,  it  has  been 
held  that  the  enaetment  of  a  statute  which  divides  the  operators  of  coal 
mines,  and  has  provisions  applicable  only  to  those  whose  product  ia 
shipped  in  a  certain  manner,  is  not  justified  as  an  exercise  of  the 
police  power,  and  is  not  authorized  by  a  constitutional  provision  pro- 
viding for  laws  to  secure  safety  to  coal  miners.^ 

133.  laspectien  of  Mines  at  Expense  of  Mine  Owners. — In  many 
of  the  mining  states  statutes  exist  which  require  inspection  of  the 
workings  of  the  mine,  daily  or  at  other  regular  intervals,  and  provide 
for  recovery  of  damages  by  those  dependent  on  any  person  who  may 
l\ave  been  killed  by  reason  of  the  wilful  failure  of  the  mine  owner 
to  make  this  inspection.*  Statutes  of  this  character  are  eonstitntiohal 
as  a  valid  exercise  of  the  police  power,*  and  not  only  has  the  legis- 
lature the  riglit  to  provide  for  the  inspection  of  mines,  but  it  also  has 
the  right  to  place  the  burden  of  the  expense  of  such  inspections  upon 
the  mine  owners.^  Moreover,  the  imposing  of  this  burden  of  cost 
upon  mine  owners  has  hoea  held  to  be  a  valid  exercise  of  the  police 
power  which  does  not  dejpend  upon  any  constitutional  grant  of  power 
to  legislate  concerning  mines.^  For  piurposes  of  inspection  a  classifi- 
cation of  mines  according  to  the  number  of  men  employed  may  be 
made;  €md  it  has  been  held  that  an  act  exempting  from  inspection 
such  mines  as  employ  less  than  a  specified  number,  and  providing 
for  the  appointment  of  state  mine  inspectors,  whose  fees  should  be 
paid  by  the  owners  of  the  mines  subject  to  inspection,  is  not  arbitrary 
or  unreasonable.*  Since  a  resultant  liability  may  fall  upon  a  stock- 
holder where  the  law  relating  to  inspections  is  not  observed,  certain 
ptatutes  provide  that  a  stockholder  of  a  mining  corporation  may  have 
a  right  to  inspect  its  mines  for  a  legitimate  purpose  upon  good  cause 
shown ;  and  under  such  a  statute  it  has  been  held  that  mandamus  will 
lie  to  compel  the  directors  of  a  corporation  operating  a  mine  in 
another  state,  who  reside  and  hold  their  public  meetings  within  the 

1.  Harding  v.  People.  160  111.  459,  55  Wash.  495, 104  Pao.  801,  28  L.E.A. 
43  N.  E.  624,  50  A.  S.  R.  344,  32    (N.S.)  1244. 

L.R.A.  445.  4.  St.   Iiouis   Consol.   Coal    Co.   v. 

2.  Note:  87  A.  S.  R.  595.  Illinois,  185  U.  S.  203,  22  S.  Ct.  616, 

3.  St.  Louis  Consol.  Coal  Co.  v.  46  U.  S.  (L.  ed.)  872;  Chicago,  etc., 
Illinois,  185  U.  S.  203,  22  S.  Ct.  616,  Coal  Co.  v.  People,  181  111.  270,  54 
46  U.  S.  (L.  ed.)  872;  Brown  v.  Pa-  N.  E.  961,  48  L.R.A.  554. 

cific  Coast  Coal  Co.,  241  U.  S.  571,  6.  Chicago,  etc.,  Coal  Co.  v.  People, 

36  S.  Ct.  701,  60  U.  S.  (L.  ed.)  1177;  181  111.  270,  54  N.  E.  961,  48  L.R.A. 

Chicago,  etc.,  Coal  Co.  v.  People,  181  554. 

111.  270,  54  N.  E.  961,  48  L.R. A.  554 ;  6.  St.   Louis    Consol.    Coal    Co.   v. 

Consolidated  Coal  Co.  v.  People,  186  Illinois,  185  U.  S.  203,  22  S.  Ct.  616, 

HI.  134,  57  N.  E.  880,  56  L.R.A.  266;  46  U.  S.  (L.  ed.)  872. 

McKenzie  v.  North  Coast  Colliery  Co., 
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state  where  the  suit  is  hrought,  to  deliver  to  a  sto^holder  an  order 
requiring  the  persons  in  charge  of  the  work  at  the  mine  to  permit  him 
to  inspect  it,  although  this  remedy  will  not  be  used  to  compel  those 
employed  in  the  operation  of  a  mine  in  another  state  to  permit  an 
inspection  of  it.' 

134.  Duties  aad  Liabilities  of  Mine  Ownen  O^ierally. — ^Mine  own- 
ers and  operators  should,  in  their  operations,  exerdse  that  degree  of 
care  which  a  just  consideration  for  the  rights  of  others  demands,^ 
and  they  must  guard,  as  far  as  possible,  through  the  most  effective 
known  means,  against  injuries  to  the  property  of  others,*  and  espe- 
cially so  as  against  injuries  to  life  or  limb.*^  If,  however,  the  owner 
of  a  mine  exercises  ordinary  care  and  skill  in  operating  the  same 
he  will  not  be  liable  for  xmavoidable  damage  caused  by  such  opera- 
tion.*^ A  mine  operator  must  exercise  reasonable  precautions  in 
guarding  open  and  dangerous  pits  or  excavations,^  but  it  has  been 
held  that  a  miner  or  prospector  is  not  bound  so  to  protect  a  shaft  or 
pit  constructed  in  the  course  of  his  operations  as  to  prevent  injury 
to  stock  which  has  a  right  to  run  at  large,  and  may,  if  the  openings 
are  not  protected,  fall  into  them.**  Where  a  mine  is  operated  by  an 
independent  contractor,  the  duties  and  liabilities  ordinarily  attaching 
to  mine  owners  rest  upon  such  contractor;  *^  and  the  same  is  true 
where  mining  operations  are  carried  on  by  a  leeseei**  The  place  of  an 
explosion  in  a  mine,  and  its  cause,  and  what,  if  any,  negligenoe  the 
owner  ia  guilty  of,  are  questions  for  the  jury,  when  the  evidence 
offered  requires  their  submission  to  the  jury.** 

135.  Duty  to  Employees;  Contributory  Negligenoe  and  Assnmed 
Risk  as  Affecting  Liability. — ^The  principle  is  well  established  that  it 

^^             ^^  • 

7.  Hobbs  V.  Tom  Reed  Gold  Mm.  As  to  the  liability  of  &  mine  pperator 
Co.,  164  Cal.  497,  129  Pac.  781,  43  for  a  nuisance,  regardless  of  negli- 
L.R.A.(N.S.)  1112.  gence,  supra,  par.  139,  140. 

8.  Han'ey  v.  Susquehanna  Coal  Co.,  12.  Union  Pac.  R.  Co.  v.  McDonald, 
201  Pa.  St.  63,  50  Atl.  770,  88  A.  S.  152  U.  S.  262,  14  S.  Ct  619,  38  U.  S. 
B.  800;  Atkinson  v.  Virginia  Oil,  etc.,  (L.  ed.)  434. 

Co.,  72  W.  Va.  707,  79  S.  E.  647,  48  13.  Strong  v.  Brown,  26  Idaho  1, 
L.R.A.(N.S.)  167  and  note.  140  Pac.   773,  52  L.R.A.(N.S.)    140, 

9.  Collins  V.  Chartiers  Val.  Gas  Co.,   Ann.  Cas.  1916E  482  and  note. 

131  Pa.  St.  143,  18  Atl.  1012,  17  A.  14.  Samuelson  v.  Cleveland  Iron 
S.  R.  791,  6  Ii.R.A.  280;  Harvey  v.  Min.  Co.,  49  Mich.  164,  13  N.  W.  499, 
Susquehanna  Coal  Co.,  201  Pa.  St.  43  Am.  Rep.  456.  And  see  Indb- 
G3,  50  Atl.  770,  88  A.  S.  R.  800.  pendent  Contractors,  vol.  14,  p.  88 

10.  Bessemer    Land,    etc.,     Co.     v.   et  seq. 

Campbell,  121  Ala.  50,  26  So.  793,  77  15.  Oflferman  v.  Starr,  2  Pa.  St.  394, 

A.  S.  R.  17.  44  Am.  Dec.  211. 

11.  Jones  V.  Robertson,  116  111.  543,  16.  Deserant  v.  Cerillos  Coal  R.  Co., 
6  N.  E.  890,  56  Am.  Rep.  786;  Collins  178  U.  S.  409,  20  S.  Ct.  967.  44  U.  S. 
v.  Chartiers  Val.  Gas  Co.,  131  Pa.  St.  (L.  ed.)   1127. 

143,  18  Atl.  1012,  17  A.  8.  R.  791,  6 
L.R.A.  280.    And  see  generally,  Nbo- 

LICENCE. 
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is  the  duty  of  a  mine  owner  to  tise  all  reasonable  oare  and  diligence 
to  furnish  his  employees  with  a  safe  place  for  the  performance  of 
their  duties/'  and  this  obligation  on  the  part  of  the  owner  cannot 
be  obviated  by  a  contrary  or  inconsistent  custom.^^  If  due  care 
and  diligence  d«nand  another  course  than  the  one  taken  by  the 
superintendent  of  a  mine  in  an  emrageney,  as  for  instance  in  case 
of  fire,  his  employer  cannot  avoid  liability  by  showing  that  the 
superintendent  of  the  mine  consulted  the  operatives  therein  and  acted 
on  their  advice.^^  The  statutee  of  some  states  require  that  the  operator 
or  owner  of  a  mine  examine  and  mark  the  dangerous  places  thetein, 
and  if  he  fails  to  do  so,  he  acts  at  his  peril,  and  cannot  excuse  himself 
because  he  or  his  examiner  or  manager  may  think  the  mine  safe.'^ 
While  a  miner  is  bound  to  observe  and  protect  himself  against  such 
dangers  as  are  open  and  obvious  to  his  senses,  he  is  not  required  to 
stop,  examine,  and  experiment  for  himself  to  see  if  the  place  assigned 
to  him  is  a  safe  one,  for  he  has  a  right  to  assume  that  the  owner  or 
operator  has  performed  his  duty.*  While  he  is  at  work  a  miner  must 
keep  safe  the  place  where  he  is  working,  and  whenever  he  finds  it 
unsafe,  whether  as  the  result  of  his  operations  or  otherwise,  he  must 
make  it  safe,  or,  if  he  cannot  do  that,  he  must  quit  the  work  and 
report.*  Where  he  has  knowledge  of  the  defect,  he  assumes  the  risk 
arising  from  remaining  in  the  service.*  It  is  obvious  that  the  rule  as 
to  the  duty  of  a  mine  owner  applies  without  reserve  as  to  the  com- 
pleted portions  of  a  mine,*  and  as  to  insuflSciencies  in  construction  for 
which  the  employee  is  not  responsible,*  but  when  the  employees  are 
engaged  in  making  their  own  place,  the  rule  does  not  apply.  In  such 
case  the  miners  may  with  reason  be  said  to  be  furnishing  their  own 
place,  and  it  then  becomes  the  duty  of  the  employee  in  the  progress 
of  his  work  to  use  reasonable  care  to  render  the  place  safe  for  the 
further  prosecution  of  the  work.*    The  mine  owner  or  operator  must 

17.  Notes:  87  A.  8.  R.  559  et  seq.,  47   Mont.   814,   132   Pac.   41&,   Ann. 

684  et  seq.;  Ann.   Caa.  1915 A  1231.  Cas.  1915A  1228  and  note. 

And    see    generally,    Mastibr    Ain)  Note :  87  A.  S.  R»  577,  590. 

Servant,  ante,  p.  593  et  seq.  2.  Kallio  v.  Northwestern .  Imp.  Oo., 

IS.  Consolidated  Coal^  etc.,  Co.  ▼.  47  Mont.  314^  132  Pac.  419,  Ann.  Cas. 

Clay,  51  Ohio  St,  542,  38  N.  B.  610,  1915A  1228  and  note. 

25  L.R.A.  ^8.  3.  Note:  87  A.  S.  B.  673,  683,  690. 

Note :  Ann.  Cas.  1915A  1231.  4.  Note :  87  A.  S.  R.  566  et  seq. 

19.  Bessemer  Land,  etc,  Co.  v*  6.  MeKenzie  v.  North  Coast  Collierv 
Campbell,  121  Ala.  50,  25  So.  793,  77  Co.,  56  Wash.  495,  104'  Pac.  801,  28 
A.  S.  R.  17  and  note*  L.B.A,(N.S.)  1244. 

20.  Aetitus  v.  Spring  Val.  Coal  Co.,  6.  Victor  Coal  Co.  v.  Moir,  20  Colo. 
246  m.  32,  92  N.  E.  579,  138  A.  S.  320,  38  Pac.  378,  46  A*  S.  R.  299,  26 
R.  221;  Corgan  v.  George  F.  Lee  Coal  L.R.A.  435;  Kallio  v.  Northvestem 
Co.,  218  Pa.  St.  386,  67  Atl.  655,  120  Imp.  Co.,  47  Mont.  314,  132  Pac.  419, 
A.  S.  R.  891,  11  Ann.  Cas.  838.  Ann.  Cas.  1915A  1228. 

Note :  87  A,  8.  R.  577.  Note :  87  A.  S.  R.  566. 

1.  Kallio  V.  Northwestern  Imp.  Co., 
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employ  only  competent  employees ; '  and  must  provide  safeguards 
against  dangers  from  explosive  substances.^  A  mine  owner  or  operator 
must  supply  his  servants  with  safe  machinery  and  appliances,  and 
must  use  reasonable  care  to  keep  the  same  in  proper  condition,  but 
it  is  not  required  that,  he  procure  the  best  appliances  obtainable.  He 
is  bound  only  to  furnish  such  as  are  reasonably  safe  and  well  adapted 
to  the  work  for  which  they  are  intended.  A  mine  owner  is  not, 
however,  an  insurer  of  the  safety  of  his  employees.  He  does  not 
guarantee  the  safety  of  his  premises,  the  condition  or  fitness  of  his 
appliances,  nor  the  competence  of  those  whom  he  employs  as  his 
servants.  In  all  these  matters  he  is  bound  to  the  exercise  of  reascmable 
care  and  diligence  with  due  and  proper  regard  to  the  risks  and 
dangers,  and  an  intelligent,  constant  and  reasonable  prudence  to 
prevent  injury  to  his  employees.  Contracts  which  are  designed  to 
relieve  him  from  liability  for  negligence*  are  generally  held  to  be 
against  public  policy  and.  therefore  void.*  A  failure  of  a  mine  owner 
to  observe  the  statutory  provisions  for  the  safety  of  his  employees  sub- 
jects him  to  liability  in  damages  for  the  injury  or  killing  of  a  miner,** 
provided,  of  course,  the  violation  of  the  statute  was  the  proximate 
cause  of  the  injury  or  killing.**  A  mine  owner  is  not,  however,  ab- 
solved from  responsibility  for  his  neglect  to  perform  a  statutory  duty 
because  there  was  another  efficient  cause  contributing  to  the  accident 
for  which  under  the  declaration  a  recovery  could  not  be  had.*^  If 
there  was  contributory  negligence  on  the  part  of  the  miner,  or  as- 
sumption of  risk  by  him,  he  cannot,  under  the  general  rule,  recover 
damages,**  and  in  a  number  of  states  the  doctrines  of  contributory 
negligence  and  assumed  risk  are  held  to  apply  to  cases  of  statutory 
negligence  to  the  same  extent  as  to  cases  of  common  law  negligence.** 
In  some  jurisdictions  where  the  injury  or  death  of  an  employee  is 
caused  by  a  mine  owner's  wilful  omission  to  observe  his  statutory  duty, 
the  contributory  negligence  of  the  injured  or  deceased  miner  cannot 

7.  See  infra,  par.  136.  12.  Wilmington   Star   Min.    Co.   v. 

8.  Note :  64  L.R. A.  77.  Fulton,  205  U.  S.  60,  27  S.  Ct.  412,  61 

9.  Note:  87  A.  S.  R.  560  et  seq.,  568,   U.  S.  (L.  ed.)  708. 

571  et  seq.  IS.  Consolidated   Coal,  etc.,   Co.  v. 

And    see    generally,    Master    and  Clav,  51  Ohio  St.  542,  38  N.  E.  610, 

SERVAirr,  ante,  p.  587  et  seq.  25   L.R.A.   848 ;   MeKenrie   v.   North 

10.  Notes:  .  9     L.R.A.(N.S.)     382;  Coast  CoUiery  Co.,  55  Wash.  495,  104 
Ann.  Cas.  1913C  958.  Pac.  801,  28  L.R.A.(N.S.)  1244. 

11.  Odin  Coal  Co.  v.  Denman,  185  Notes:  87  A.  S.  R.  686;  Ann.  Caa. 
111.  413,  57  N.  E.  192,  76  A.  S.  R.  1913C  954. 

45;    Behling   v.    Southwest   Pennsvl-       And  see  generally,  Kboligrncb. 
vania  Pipe  Lines,  160  Pa.  St.  359,  28       14.  Victor  Coal  Co.  v.  Muir,  20  Colo. 

Atl.  777,  40  A.  S.  R.  724.  320,  38  Pac.  378,  46  A.  S.  B.  299,  26 

Note :  87  A.  S.  R.  587.  L.R.A.  435. 

And    see    generally,    Neqligencb;       Note:  87  A.  S.  R.  587. 
Proximate  Cause. 

1238 


18  R  G.  L.  MINES  §  136 

be  invoked  as  a  defense.  A  mine  owner  is  charged  with  knowledge 
of  the  pTovisions  of  the  statute  i^elating  to  the  safety  of  miners^  and 
his  intentional  and  conscious  omission  of  a  statutory  duty  is  a  '  Vilful" 
omission  within  the  meaning  of  that  word  as  used  therein.^^  A 
federal  court  is  bound  by  a  construction  given  by  the  courts  of  the 
state  in  which  it  is  sitting  to  a  statute  imposing  liability  upon  mine 
owners  for  death  of  employees,  to  the  effect  that  it  takes  away  the 
defense  of  contributory  negligence.**  In  accordance  with  the  gen- 
eral rule  as  to  acts  of  persons  suddenly  placed  in  positions  of  extreme 
peril,  an  employee  placed  in  danger  of  his  life  by  the  negligence  of 
his  superior  is  not  absolutely  bound  to  escape,  if  there  is  time  for 
him  to  do  so,  biit  only  to  do  all  that  a  man  of  ordinary  care  and 
diligence  would  have  done  under  the  circumstances  to  escape.*'  In 
a  case  where  a  father  consents  to  or  is  a  party  to  a  contract  of  employ- 
ment of  his  infant  son  in  virfation  of  a  statutory  provision,  and  the 
eon  is  killed  by  an  explosion  in  the  mine,  and  the  father  would  be 
sole  beneficiary  of  any  recovery,  it  has  been  held  that  his  contributory 
negligence  in  respect  to  such  ranployment  will  bar  action  against  the 
owner  or  operator  of  the  mine  for  damages,  unless  such  owner  or 
operator  be  guilty  of  some  other  act  of  negligence,  not  of  a  fellow 
servant,  shown  to  have  been  the  proximate  cause  of  such  explosion, 
and  consequential  death  of  such  infant  employee.*^ 

Ii6.  Mmfhjmeint  and  Negligence  of  Fellow  Servants. — ^The  duty 
of  a  mine  owner  with  respect  to  the  selection  and  retention  of  his 
employees  is  that  owed  by  eivery  master  to  his  servants.  He  must 
use  all  reasonable  care  and  diligence  to  employ  and  to  retain  in  his 
service  nona  but  competent  employees,  and  his  duty  in  this  regard 
is  quite  as  poedtive  as  is  that  of  supplying  safe  places  and  machinery.** 
Where  a  mine  owner  has  used  due  diligence  and  care  to  select  and 
retain  none  but  comp>etent  servants,  he  will  not  be  liable  for  an 
injury  to  one  employee,  caused  by  tilie  negligence  of  a  fellow  serv- 
ant ;  '^  and  it  has  been  long  settled  that  a  mining  boss  or  foreman 
is  a  fdlow  servant  within  this  rule,  with  the  other  employees  of  the 
sam^  melster,  engaged  in  a  common  business.  In  such  a  case  the 
mine  f<»reman  himself  is  personally  liable  for  his  negligence  causing 

19.  Odin  Coal  Co.  v.  Denman,  185  (N.S.)  396.    And  see  Death,  vol.  8, 

HI.  413,  67  N.  E.  192,  76  A.  S.  R.  46.  p.  782  et  seq. ;  NftOLiOENCB. 
See  also  Death,  vol.  8,  pp.  728,  780.       19.  Note:   87  A.   S.   R.   561.     See 

16.  Fulton  v.  Wilmington  Star  Min.  Master  and  Seevawt,  ante,  p.  720  et 
Co.,  133  Fed.  193,  66  C.  C.  A.  247,  68  seq. 

L.R.A.  168.  20.  Consolidated  Coal,  etc.,  Co.  v. 

17.  Bessemer  Land,  etc.,  C6.  v.  Flovd,  51  Ohio  St.  542,  88  N.  E.  610, 
Campbell,  121  Ala.  50,  25  So.  7^,  77  25  L.R.A.  848;  Dnrkin  v.  Kingston 
A.  S.  R.  17.  And  see  Death,  vol.  8,  Coal  Co.,  171  Pa.  St.  193,  33  Atl.  237, 
p.  781;  Negligence.  50  A.  S.  R.  801,  29  L.R.A.  808. 

18.  Dickinson  v.  Stuart  Colliery  Co.,  Notes:  87  A.  S.  R.'574;  54  L.R.A. 
71  W.  Va.  325, 76  S.  E.  654,  43  L.R.A.  188. 
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injury  to  a  workman  in  the  mine,  either  under  an  act  permitting 
only  certified  foremen  to  be  employed  and  regulating  their  duties,  or 
without  regard  to  such  statute.  The  rule  shielding  an  owner  from 
liability  in  such  cases  is  especially  applicable  where  the  fellow  work- 
man has  been  designated  by  the  state,  his  duties  defined  and  his 
powers  conferred  by  statute,  and  his  employment  made  compulsory, 
under  heavy  penalties,  by  the  same  statute,  and  it  has  been  held  that 
the  imposition  of  liability  on  a  mine  owner  by  statute- for  the  failure 
of  a  certified  foreman,  whom  he  is  compelled  to  employ,  and  with 
whose  acts  he  cannot  interfere,  and  whose  duties  are  prescribed  by  the 
act,  to  comply  with  those  duties,  is  unconstitutional  and  void.*  But 
a  mine  owner  is  not  exempted  from  liability  for  the  negligwice  of  his 
manager  by  the  fact  that  he  is  forbidden  by  statute  to  employ  in 
such  capacity  any  except  those  who  have  received  a  certificate  of  com- 
petency from  the  state  examiners,  and  such  a  statute  does  not  uncon- 
stitutionally deprive  him  of  any  rights.*  Under  certain  statutes  the 
common  law  doctrine  of  fellow  servant  in  the  cases  of  employees  of 
mining  companies  and  of  companies  engia^d  in  other  hazardous 
occupations  has  been  abrogated ;  and  it  has  been  held  that  such  stat« 
utes  are  not  repugnant  to  the  ''equal  protection"  clause  of  the  14th 
amendment  to  the  federal  constitution.*  It  has  been  held  that  a 
mining  corporation  is  liable  for  a  violation  of  a  statute  by  its  em- 
ployees, independent  of  any  knowledge  of  such  TioUKtion  by  its 
officers.* 

137.  Evidence. — ^In  an  action  by  a  mining  employee  for  injuries 
sustained  in  an  accident,  the  report  to  the  state  mining  inspector 
and  the  record  of  the  accident,  which  are  required  by  statute  to  be 
made,  are  held  to  be  admissible  in  evidence.*  So  the  reports  of 
such  an  inspector,  made  prior  to  an  accident,  and  showing  the  danger- 
ous condition  of  the  mine  are  admissible,*  as  is  evidence  of  a  prior 
faulty  operation  or  operations  forbidden  by  statute  or  a  faulty  con* 
st ruction.'  In  an  action  for  the  death  of  an  employee,  evidence  of 
a  previous  similar  accident  is  generally  admissible  to  show  knowl- 
edge that  the  existing  conditions  were  dangerous,*  but  it  has  been 
held  that  the  fact  of  an  explosion  in  a  coal  mine  is  not  prima  facie 

1.  Dunkin  V.  Kingstoh  Coal  Co.,  171  4.  Dsrby  r.  Davis  Cod,  ot«.,  Co., 
Pa.  St.  193,  33  Atl.  237,  50  A.  S.  B.  74  W.  Va.  296,  81  S.  E.  1124,  Ann. 
801,  29  L.R.A.  808.  Cas.  1W6A  226. 

,  Note :  87  A.  S.  R.  602.  6.  Aetitus  v.  Spring  Vall<jy  Coal  Co., 

2.  Wilmingrton  Star  Mining  Co  -.  346  IIL  32,  92  N.  E.  579,  138  A.  S. 
Pulton,  205  U.  8.  60,  27  S.  Ct  '"       R.  221. 

51  U.  S.  (L.  ed.)  708;  Fulton  v.  A\  6.  Note:  32  L.R.A.(N.S.)   1096. 

mington   Star  Mining  Co.,  133  Fed.  7.  Harvey  v.  Susquehanna  Coal  Co., 

193,  66  C.  C.  A.  247,  68  L.R.A.  168.  201  Pa.  St.  63,  60  Atl.  770,  88  A.  S. 

3.  Kreps  v.  Brady,  37  Okla.   764,  R.  800. 

133  Pac.  216,  47  L.R.A.(N.S.)    106.     ..Note:  32  L.'R.A.fN.S.)  1095  et  seq. 
See  Master  and  Servant,  ante,  p.  771.       8.  Note:  32  L.R.A.(N.S.)   1108. 
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evidecice  of  aetionaUe  negligence  on  the  part  of  the  owner  or  operator 
of  the  mine,  since  as  to  such  a  happening  the  rule  of  res  ipsa  loquitur 
does  not  apply.* 

Interference  wUh  and  Pollution  of  Waters 

138.  Interference  with  Springs  and  Subterranean  Waters. — ^It  is 
the  well  established  general  rule  that  the  owner  of  a  higher  mine 
has  a  right  to  work  the  whole  mine  in  the  proper  manner  for  the 
purpose  of  getting  out  any  kind  of  mineral  in  any  part  of  the  mine 
and  is  not  liable  for  injuries  caused  to  an  adjoining  or  lower  mine 
by  the  peircolation  of  water  from  hia  mine.  A  loss  sustained  in  such 
manner  by  the  lower  mine  owner  is  the  result  of  natural  causes  and 
must  be  borne  by  him  as  one  of  the  disadvantages  naturally  inci- 
dent to  the  location  of  his  mine.^®  Mining  must  also  interfei*e  more 
or. less  with  those  subterraQean  streams  and  percolations  of  water 
which  appear  upon  the  surface  as  springs  and  to  say  that  the  owner 
ef  the  substrata  shall  be  accountable  in  damage  for  tlieir  disturb- 
ance is  to  say,  in  effect,  that  he  shall  have  no  use  whatever  of  his 
minerals.  Accordingly  it  has  been  held  that  the  grantee  of  minerals 
beneath  the  surface  is  not  liable  to  the  owner  of  the  surface  for 
the  loss  of  springs  occasioned  by  the  ordinary  working  of  the  mine.** 
Nor  can  the  lessee  of  the  lower  strata  of  a  mine  recover  from  the 
mine  owner  for  injuries  to  his  premises  caused  by  thiB  operations  of 
the  lessee,  of  the  upper  strata,  unless  the  owner  could  have  foreseen 
at  the  time  of  making  the  lease  of  the  upper  strata  that  the  opera- 
tion thereof  would  necessarily  injure  the  premises  of  the  lower  lessee.** 
But  an  owner  of  land  cannot  rightfully  pollute  or  poison  percolating 
water  in  his  premises  so  as  to  injure  or  destroy  streams  or  wells  sup- 
plied therefrom  on  adjacent  property.*'  Where  a  mine  owner  tres- 
passes on  a  lower  mine  owner  and  takes  out  the  mineral  that  has  been 
left  as  a  barrier  between  the  two  mines  he  is  liable  for  the  damage 
caused  by  water  escaping  from  his  mine  through  the  opening  into 
the  lower  mine,  and  it  has  been  held,  that  an  injunction  will  he 
to  restrain  a  mine  owner  from  working  his  mine  so  near  a  river  that 

9.  Dickinson  v.  Stuart  Colliery  Co.,  Chadwick,  80  Pa.  St.  81,  21  Am.  Rep.  ^ 
71  W.  Va.  325,  76  S.  E.  654,  43  LJLA.  93 ;   Wheatley  v.  Baugh,   25  Pa.  St 
(N.S.)  335.    And  see  generally,  Nbg-  528,  64  Am.  Dec.  721  and  note.  . 
LICENCE.  12.  Peterson   v.   Bullion-Beck,   etc., 

10.  Spadra     Creek     Coal     Co.     v.   Min.  Co,,  33  Utah  20,  91  Pac.  1095, 
Eureka  Anthracite  Coal  Co.,  104  Ark.    14  Ann.  Cas.  1122. 

359,  148  S.  W.  644,  Ann.  Cas.  1914C  13.  Atkinson  v.  Virginia  Oil,  etc., 

454  and  note.  Co.,  72  W.  Va.  707,  79  S.  E.  647,  48 

11.  People's  Gas  Co.  v.  Tyner,  131  L.R.A.(N,S.)     167.     .  See    generally, 
Ind.  277,  31  N.  E.  59,  31  A.  S.  R.  433  Waters. 

and  note,  16  L.R.A.  443;  Coleman  v. 
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the  water  of  the  river  is  likely  to  break  through  and  find  its  way 
through  his  mine  into  another  mine.^* 

139.  Hydraulic  Mining;  Nuisances  Generally. — ^Hydraulic  mining 
is  the  process  by  which  a  bank  of  gold  bearing  earth  and  rock  is 
washed  down  by  a  jet  of  water  discharged,  under  immense  pressure, 
through  the  nozzle  of  a  pipe,  the  earth  and  debris  being  carried  oflE 
by  the  water  through  sluices,  and  discharged  into  the  natural  streams 
and  watercourses  below.*^  By  reason  of  this  discharge  of  earth  and 
debris  into  the  streams  the  riparian  rights  of  owners  on  their  lower 
courses  are  very  often  mat-erially  affected,  and  hence  the  necessity 
for  affording  not  only  remedial  but  preventive  measures  to  meet 
such  conditions.**  The  prevailing  principle  on  which  a  mine  or 
well  owner  is  made  liable  in  cases  of  this  kind  is  embodied  in  the 
maxim  ''sic  utere  tuo  ut  alienum  non  lecdas;"  and  the  basis  of  lia- 
bility in  such  cases  is  usually  not  negligence,  but  nuisance,*^  although 
negligence  is  sometimes  a  factor  under  special  circumstances.^^  The 
pollution  of  streams  by  drainage  from  mines  may  be  detrimental 
in  other  ways ;  for  example,  it  may  be  deleterious  to  the  propagation 
of  fish,  and  so  it  may  be  very  properly  legislated  against,  though 
such  stream  be  the  natural  receptacle  of  drainage,  or  it  be  imprac- 
ticable to  drain  the  mine  otherwise.^*  So  the  navigability  of  the 
river  into  which  the  mining  debris  is  dischai*ged  may  in  the  course 
of  time  be  interfered  with.  Still  another  result  of  filling  up  the 
natural  bed  of  a  river  with  mining  debris  may  be  overflows  in 
seasons  of  high  water.  To  meet  and  prevent  this  danger,  it  has  been 
held  that  a  county  which  owns  lands  near  a  river  and  bridges  across 
it  is  entitled  to  relief  from  discharges  .of  debris  which  cause  such 
overflows,  and  the  deposit  of  debris  upon  the  lands,  and  threaten  the 
destruction  of  the  bridges.**  However,  it  cannot  be  said  that  a  mine 
from  which  debris  may  come  constitutes,  under  all  circumstances, 
a  nuisance  per  se.*  The  drilling  for  and  the  production  of  oil  and 
gas  may,  because  of  certain  attendant  dangers,  constitute,  at  times, 
a  nuisance,  but  it  has  been  held  that  the  sinking  of  a  gas  well  to 
supply  fuel  for  a  manufacturing  plant  is  not  a  nuisance  per  se,  and 
cannot  be  enjoined  as  such.*    However,  in  mining  of  this  character 

14.  Note :  Ann.  Cas.  1914C  469,  460.  7X  W.  Va.  470,  76  S.  E.  970,  43  L.ILA. 

16.  Notes:  63  Am.  Dec.  98;  30  A.  (N.S.)  401. 

S.  R.  552.  80.  Sutter  County  v.  Nichols,  162 

16.  See  infra,  par.  140.  Cal.  688,  93  Pae.  872,  14  Ann.  Cas. 

17.  Logan  v.  Driscoll,  19  Cal.  623,  900,  15  LJl.A.(N.S.)  616. 

81  Am.  Dec.  90;  Levaroni  v.  Miller,  1.  Pullbach  Colliery  Co.  v.  Wood- 

34  Cal.  231,  91  Am.  Dec.  692.  man,  [1915]  A.  C.  (Eng.)  634,  Ann. 

Notes :  30  A.  S.  R.  661 ;  Ann.  Cas.  Cas.  1915D  833. 

1914D  71.  Note :  Ann.  Cas.  1915D  841. 

And  see  generally,  Nuisances.  2.  Windfall  Mig.  CJo.  v.  Patterson, 

18.  See  infra,  par.  140.  148  Ind.  414,  47  N.  E.  2,  62  A.  S.  R. 

19.  State  v.  Southern  Coal,  etc.,  Co.,  532,  37  L.R.A.  381. 
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it  is  obvioua  that  the  operator  must  exerdse  care  not  to  inflict  injur}' 
upon  other  persons  or  their  property.*  Where  debris  has  drifted 
upon  a  defendant's  land  by  reason  of  the  palpable  neglect  of  the 
plaintiff,  the  right  of  the  plaintiff  to  such  debris,  should  he  wish 
to  reclaim  it,  is  not  thereby  forfeited  to  the  defendant.^ 

140^  Pollution  of  Waters  by  Mining  Operations. — The  principle 
is  well  settled  that  where  an  upper  riparian  owner  pollutes  a  stream 
by  mining  operations,  rendering  the  water  unfit  for  domestic,  manu- 
facturing, or  agricultuxal  purposes,  he  is  liable  for  injuries  caused 
thereby ; '  and  it  is  also  a  rule  that  where  irreparable  damage  is  being 
caused  by  sueh  pollution,  an  injunction  will  be  granted  at  the  instance 
of  the  person  injured.*  But  an  injunction  will  not  be  granted  where 
the  land  is  not  injured  except  when  the  water  is  turned  out  of  its 
course  by  the  complainant,  or  the  channel  is  permitted  by  him  to 
fill  up  so  as  to  cause  the  water  to  spread  over  the  adjoining  land.^ 
Neither  will  it  lie  where  the  lower  owner  had  invited  the  injury.* 
No  right  to  pollute  a  stream  can  be  acquired  by  custom ;  •  nor  can  a 

3.  Snyder  v.  Philadelphia  Co.,  54  LJt^A..  642 ;  Nunnelly  v.  Southern  Iron 
W.  Va.  149,  46  S.  E.  366,  102  A.  S.  Co.,  94  Tenn.  397,  29  S.  W.  361,  28 
K.  941,  1  Ann.  Cas.  104,  63  L.R.A.  L.R.A.  421  and  note;  Bowling  Coal 
896.  Co.  V.  Ruffner,  117  Tenn.  180,  100  S. 

4.  Preston  Coal,  etc.,  Co.  ▼.  Raven  W.  116,  10  Ann.  Cas.  581,  9  L.R.A. 
Run  Coal  Co.,  200  Fed.  465,  118  C.  (N.S.)  923;  Arminius  Chemical  Co. 
C.  A.  491,  43  L.R.A.(N.S.)  460.  v.  Landrum,  113  Va.  7,  73  S.  E.  459, 

5.  Drake  v.  Lady  Ensley  Coal,  Iron,  Ann.  Cas.  1913D  1075  and  note,  38 
etc.,  Co.,  102  Ala.  501,  14  So.  749,  48  L.R.A.(N.S.)  272;  Paekwood  v.  Men- 
A.  S.  R.  77,  24  L.R.A.  64  and  note;  doU  Coal,  etc.,  Co.,  84  Wash.  47,  146 
Logan  V.  DHscqU,  19  Cal.  623,  81  Am.  Pae.  163,  UR.A.1915D  911. 

Dec.  90;  Wixon  v.  Bear  River,  etc..  Notes:  33  Am.  Rep.  526;  30  A.  S. 

Water,  etc.,  Co.,  24  Cal.  367,  85  Am.  R.  555;  10  Ann.  Cas.  587. 

Dec.  69 ;  Levaroni  y.  Miller,  34  Cal.  6.  Wixon  v.  Bear  River,  etc..  Water, 

231,  91  Am.  Dec.  692  and  note;  Robin-  etc.,   Co.,  24  Cal.  36t,  85  Am.  Dec. 

son  V.  Black  Diamond  Coal   Co.,  57  69;  Sutter  County  v.  Nichols,  152  Cal. 

Cal.  412,  40   Am.   Rep.   118 ;   Sutter  688,  93  Pac.  872, 14  Ann.  Cas.  900,  15 

County  V.  Nichols,  152  Cal.  688,  93  L.R.A.(N.S.)  616;  Niagara  Oil  Co.  v. 

Pac.  872,  14  Ann.  Cas.  900,  15  L.R.A.  Ogle,  177  Ind.  292,  98  N.  E.  60,  Ann. 

(N.S.)  616;  Niagara  Oil  Co.  v.  Ogle,  Cas.  1914D  67  and  note,  42  L.R.A. 

177  Ind.  292,  98  N.  E.  60,  Ann.  Cas.  (N.S.)  714. 

1914D  67  and  note,  42  L.R.A.(N.S.)  Notes:  30  A.  S.  B.  554;  10  Ann. 

714;   Fitzpatrick  v.  Montgomerv,  20  Cas.  688. 

Mont.  181,  50  Pac.  416,  63  A.  *S.  R.  7.  Glenn  v.  Crescent  Coal  Co.,  145 

622;  Chessman  v.  Hale,  31  Mont.  577,  Ky.   137,  140   S.  W.   43,   37  L.R.A. 

79   Pac.  254,  3  Ann.   Cas.  1038,   68  (N.S.)  197. 

L.R.A.  410;  Columbus,  etc.,  Coal,  etc.,  8.  Edwards  v.  Allmiez  Min.  Co.,  38 

Co.  V.  Tucker,  48  Ohio  St.  41,  26  N.  B.  Mich.  46,  31  Am.  Rep.  301. 

630,  29  A.   S.  R.  528  and  note,  12  9.  Columbus,  etc..  Coal,  etc.,  Co.  v. 

L.R.A.  577;  Little  Schuylkill  Naviga-  Tucker,  48  Ohio  St.  41,  26  N.  E.  630, 

tion  R.,  etc.,  Co.  v.  Richards,  57  Pa.  29  A.  S.  R.  528  and  note,  12  L.R.A. 

St.  142,  98  Am.  Dec.  209;  Hauek  v.  577. 

Tidewater  Pipe  Line  Co.,  153  Pa.  St.  Note :  30  A.  S.  R.  566. 

366,  26  Atl.  644,  34  A.  S.  R.  710,  20 
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mining  operator  escape  liability  on  the  ground  tfcai;  such  operations 
are  necessarily  incident  to  the  succesBful  conduct  of  his  business,** 
or  by  showing  that  they  were  carried  on  without  negligence,**  for 
the  basis  of  liability  in  such  cases  is  generally  nuisance  and  not 
negligence,**  although  under  certain  phases  of  the  statute  and  under 
particular  circumstances  the  right  of  action  may  find  a  basis  in 
negligence.**  However,  in  an  action  by  the  lower  owner  to  recover 
damages,  evidence  that  the  mining  operations  are  conducted  care- 
fully and  in  the  usual  and  approved  manner  is  admissible  to  show 
absence  of  malice  and  wantonness,  even  though  it  is  not  a  complete 
defense.**  Damages  for  permanent  injury  may  be  iwovered  for 
destruction  of  the  productive  power  of  land  by  casting  debris  thereon, 
although  the  continuance  thereof  may  be  abated ;  *•  and  it  has  been 
held  that  where  there  are  a  number  of  mines  that  cause  the  pollution, 
each  tortfeasor  is  liable  only  for  the  injury  resulting  from  his  own 
tort.**  The  measure  of  such  damages  has  been  given  as  the  differ- 
ence between  the  value  of  the  land  with  and  without  the  permanent 
injury;  *'  or,  in  a  case  where  the  action  is  based  on  the  negligence 
of  an  upper  proprietor  and  mine  owner,  it  has  been  ruled  that  it 
is  the  cost  of  removing  tlie  debris,  or  if  that  is  impracticable  then 
the  difference  in  the  rental  value  of  the  land  caused  by  the  descent 
of  the  refuse  matter  upon  it.*®  That  land  in  the  vicinity  of  a  mine 
has  increased  in  value  because  of  its  operation  cannot  be  relied  upon 
to  mitigate  the  damages  to  be  awarded  a  landowner  from  pollution, 
by  the  mining  operations,  of  a  stream  flowing  through  his  property.** 

9 

XVI.  Subjacent  and  Lateral  Sitppobt 

141.  General  Rule. — The  rule  is  well  settled  tliAt,  in  the  absence 
of  contractual  provisions  to  the  contrary,  where  the  person  owning 

10.  Sutter  County  v.   Nichols,  152       12.  See  supra,  par.  13fi. 

Cal  688,  93  Pac;  872,  14  Ann.  Cas.  13.  Elder  v.  Lvkens  Val.  Coal  Co., 

900,  15  L.R.A.(N.S.)  616;  Columbus,  157  Pa.  St.  490,  *27  Atl,  545,  37  A.  S. 

oto^,  CoaL,  etc.,  Co.  v.  Tucker,  48  Ohio  R.  742. 

St.  41,  26  N.  E.  630,  29  A.  S.  R.  528  14.  Bowling   Coal    Co.   v.   Ruffner, 

and   note,   12   L.R.A.  577  5    Armiiiiiis  117  Tenn.  180, 100  S.  W.  116,  10  Ann. 

Chemical  Co.  v.  Landrum,  113  Va.  7,  Cas.  681,  9  L.R.A.(N.S.)  923. 

.73  S.  E.  459,  Ann.  Cas.  1913D  1075,  15.  Niagara   Oil   Co.   v.   Ogle,   178 

38  L.R.A.(N.S.)  272. .  Ind.  292,  98  N.  E.  60,  Ann.  Caa.  1914D 

11.  Fitzpatrick  v.  Montgomery,  20  67,  42  L.R.A.(N.S.)  714. 
Mont.  181,  50  Eac.  416,  63  A.  S.  B.  16.  Note:  10  Ann.  Cas.  589. 

622;  Columbus,  etc.,  Coal,  etc,  Co.  v.  17.  Drake    v.    Lady    Endey    Coal, 

Tucker,  48  Ohio  St.  41,  26  N.  E.  630,  Iron,  etc.,  Co.,  102  Ala.  501,  14  So. 

29  A.  S.  B.  528, 12  L.B.A.  577;  Hauck  749,  48  A.  S.  B.  77,  24  L.R.A.  64. 

V.  Tidewater  Pipe  Line  Co.,  153  Pa.  18.  Elder  v.  Lvkens  Val.  Coal  Co., 

St.  366,  26  Atl.  644,  34  A.  S.  B.  710,  157  Pa.  St.  490,  27  Atl.  645,  37  A.  S. 

20  L.B.A.  642;  Bowling  Coal  Co.  v.  R.  742. 

Ruffner,  117  Tenn.  180, 100  S.  W.  116,  19,  Anninius  Chemical  Ca  v.  Land- 

10  Ann.  Cas.  581  and  note,  9  L.R.A.  rum,  113  Va.  7,  73  S.  E.  459,  Ann. 

(N.S.)  923.  Cas.  1913D  1075,  38  L.B.A. (N.S.)  272. 
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the  whole  fee  iu  land  grants  the  mineral  rights  therein,  reserving 
the  surface  to  himself,  the  grantee  is  bound  to  furnish  sufficient 
subjacent  support  for  the  surface  in  its  natural  state,**  either  by  allow- 
ing sufficient  of  the  ground  to  remain,  or  by  substituting  artiiicial 
supports.^  The  owijier  of  the  surface  is  entitled  to  this .  absolute  sup- 
port of  his  land,  not  as  an  easement  depending  on  a  supposed  grant, 
but  as  a  proprietary  r^t  at  common  law,^  and  one  wliich  is  inci- 
dent to  the  land  in  its  natural  state**  Moreover,  this  right  is  without 
regard  to  the  coinp^ura^ve  value  of  the  strata.^    The  owner  of  the 

80.  Wiiliaiiis  v.  Gibson,  84  Ala.  228,  Caledonian  R.  Co.  v.  Sprot,  1  Pat^. 

4  So.  350,  5  A.  S.  R.  368;  West  Pratt  (Sc.  App.)  633,  2  Macq.  449,  17  Eng. 
Coal  Co.  V.  Dorman,  161  Ala.  389,  49  Rul.  Cas.  686;  Humpries  v.  Brogden, 
So.  849,  135  A.  S.  R.  127  and  note,  12  Q.  B.  739,  64  B.  C.  L.  738,  20  L. 
23  L.R.A.(N,S.)  805;  Campbell  v.  J.  Q.  B.  10, 15  Jur.  124,46  L.  T.  N.  S. 
Louisville  Coal  Min.  Co.,  39  Colo.  379,  457,  17  Eng.  Rul.  Cas.  407  and  note; 
89  Pac.  767,  10  L.R.A.(N.S.)  822;  Great  Western  R.  Co.  v.  Bennett,  L. 
Wilms  V.  Jess,  94  111.  464,  34  Am.  R.  2  H.  L.  27,  36  L.  J.  Q.  B.  133,  16 
Rep.  242;  Yandes  v.  Wright,  66  Ind.  L.  T.  N.  S.  186, 15  W.  R.  647, 17  Eng. 
319,  32  Am.  Rep.  109;  Western  In-  Rul,  Cas.  706;  Love  v.  Bell,  9  App. 
diana  Coal  Co.  v.  Brown,  36  Ind.  App.  Ca«.  286,  53  L.  J.  Q.  B.  257,  51  L.  T. 
44,  74  N.  E,  1027,  114  A.  S.  R.  367;  N.  S.  1,  32  W.  R.  725,  17  Eng.  Rul. 
Livingston  v.  Moingona  Coal  Co.,  49  Cas.  657  and  note. 

la.  369,  31  Am.  Rep.  150;  Collins  v.  Notes:  24  A.  S.  R.  555  et  seq.;  86 

Gleason  Coal  Co.,  140  la.  114, 115  N.  A.  S.  R.  732;  135  A.  S.  R.  134  et 

W.  497, 118  N.  W.  36, 18  L.R.A.(N.S.)  seq.;  68  L.R.A.  673  et  seq.;  2  L.R.A. 

736;  Walsh  v.  Kansas  Fuel  Co.,  91  (N.S.)  1115  et  seq.;  41  L.R.A,(N.S.) 

Kian.  310,   197  Pac.  941,.  50  L.R.A.  236;  10  Ann.  Cas.  874. 

(N.8.)  686;  Marvin  v.  Brewster  Iron  1.  Campbell  v.  Louisville  Coal  Min. 

Mim  Co.,  55  N.  Y.  538,  14  Am.  Rep.  Co.,   39   Colo.   379,  89  Pac.  767,   10 

322;.  Jones  v.  Wagner,  66  Pa.  St.  429,  L.R.A.  (N.S.)    822;   Western   Indiana 

5  Am.  Rep.  385;  Hom^  v.  Watson,  Coal  Co.  v.  Brown,  36  Ind.  App.  44, 
79  Pa.  St.  242,  21  Am.  Rep.  55;  Wil-  74  N.  E.  1027,  114  A.  S.  R.  367; 
lianM  V.  Hay,  120  Pa.  St  485,  14  Atl.  Collins  v.  Gleason  Coal  Co.,  140  la. 
379,  6  A.  S.  R.  719 ;  Noonan  v.  Pardee,  114,  115  N.  W.  497,  118  N.  W.  36, 
200  Pa.  St.  474,  50  Atl.  255,  86  A.  S.  18  L.R.A.(N.S.)  736;  CarUn  v.  Chap- 
R.  722,  55  L.R A.  410 ;  Youghioghoay  pel,  101  Pa.  St.  348,  47  Am.  Rep. 
River  Coal  Co.  V.  Allegheny  Nat.  Bank,  722;  Williams  v.  Hay,  120  Pa,  St. 
211  Pa.  St.  319,  60  Atl.  924,  69  L.R.A.  485,  14  Atl.  379,  6  A.  S.  R.  719; 
637;  Miles  y.  Pennsylvania  Coal  Co.,  Noonan  y.  Pardee,  200  Pa.  St.  474,  50 
217  Pa.  St.  449,  66  Atl.  764,  10  Ann.  Atl.  255,  86  A.  S.  R.  722,  55  L.R.A, 
Cas.  871  and  note;  Dignan  v.  Altoona  410« 

Coal,  ete*,  Co.,  222  Pa.  St.  390,  71  Notes:  24  A.  S.  R.  556;  135  A.  S. 

Atl.  845,  128  A.  S.  R.  812;  Stilley  v.  R.   141;   68  L.R.A.   692;   41   L.R.A. 

Pittsburgh-Buffalo    Co.,   234   Pa.    St.  (N.S.)  238. 

492,  83  Atl.  478,  41  L.R.A.(N.S.)  236  2.  Carlin  v.  Chappd,  101  Pa.  St. 

and   note;    Griffin   v.   Fairmont   Coal  348,  47  Am.  Rep.  722. 

Co.,  59  W.  Va.  480,  53  S.  E.  24,  2  Note :  68  L.R.A.  688  et  seq. 

L.R.A.(N.S.)    1115;    Reg.    v.    North-  3.  Note:  68  L.R.A.  687.     See  gen- 

umberland,  Plowd.  310,  17  Eng.  Rul.  erally   Adjointno   Landowkers,   vol. 

Cas.    393;    Rowbotham  v.   Wilson,   8  1,  pp.  380  et  seq.,  394  et  seq. 

H.  L.  Cas.  348,  6  Jur.  N.  S.  965,  30  4.  Marvin    v.    Brewster   Iron    Min: 

L.  J.  Q.  B.  49,  17  Eng.  Rul.  Cas.  647;  Co.,  55  N.  Y.  538,  14  Am.  Rep.  322. 
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surface  may,  of  course,  part  with  his  right  to  surface  support  by  his 
deed  or  covenant,''  or  he  may  waive  it*  However,  such  a  convey- 
ance or  waiver  should  not  be  implied  unless  the  language  of  the 
instrument  of  conveyance  is  appropriate  therefor,  and  clearly  indi- 
cates such  to  be  the  intention  of  the  parties,  and  where  minerals 
are  granted  or  reserved  in  the  most  general  terms,  still  a  reason- 
able support  must  be  left  for  the  surface,  and  there  is  in  every  such 
case  a  prima  facie  inference  that  the  grant  or  reservation  is  made 
in  such  a  manner  as  is  consistent  with  the  retention  of  this  right.^ 
There  is,  however,  authority  to  the  effect  that  where  a  deed  conveys 
the  coal  under  a  tract  of  land,  together  with  the  right  to  enter  upon 
and  under  said  land,  and  to  mine,  excavate,  and  remove  all  of  it,  there 
is  no  implied  reservation  in  such  an  instrument  that  the  grantee 
must  leave  enough  coal  to  support  the  surface  in  its  original  posi- 
tion.® Where  the  right  to  support  has  not  been  taken  away  by 
statute  or  surrendered  by  voluntary  agreement  of  the  several  own- 
ers, the  principles  governing  it  are  generally  the  same,  whether  applied 
to  a  case  of  lateral  or  of  subjacent  support;  •  except  that  the  rules 
as  to  damages  may  vary  according  to  the  character  of  the  particular 
injury,**  and  that  the  doctrine  of  lateral  support  has  been  held  not 
to  apply  as  between  owners  of  adjoining  mining  claims  where  the 
method  necessary  to  the  separation  of  the  mineral  from  the  soil  is 
to  tear  down  the  soil  and  wash  it  away.** 

142.  Remedies  for  Removal  of  Support;  Accrual  «f  Right  of 
Action. — Pursuant  to  the  principle  stated  in  the  preceding  paragraph, 
if  the  land  sinks  or  falls  away  in  consequence  of  the  removal  of  its 
support,  the  owner  is  entitled  to  damages  to  the  extent  of  the  injury 

B.  Ryckman  v.  Gillis,  57  N.  Y.  68,  Atl.  379,  6  A.  S.  R.  719;  Noonan  v. 

16  Am.  Rep.  464.  Pardee,  200  Pa.  St.  474,  50  Atl.  255, 

Notes:  135  A.  S.  R.  147;  2  L.R.A.  86  A.  S.  R.  722,  55  L.R.A.  410;  Dig- 

(N.S.)  1115.  nan   v.    Altoona   Coal,   etc.,   Co.    222 

6.  Miles  T.  Pennsylvania  Coal  Co.,  Pa.  St.  390,  71  Atl.  845,  128  A.  S.  R. 
217  Pa.  St.  449,  66  Atl.  764,  10  Ann.  812. 

Cas.  871;  Stilley  v.  Pittabui^li-Buffalo  Notes:  24  A.  S.  R.  656;  68  L.R.A. 

Co.,  234  Pa.  St.  492,  83  Atl.  478,  41  678,    692;   2  L.R.A.(N.S.)    1116;    10 

L.RA.(N.S.)  236  and  note.  Ann.  Cas,  874. 

7.  West  Pratt  Coal  Co.  v.  Dorman,  8.  Griffin  v.  Fairmont  Coal  Co.,  69 
161  Ala,  389,  49  So.  849,  135  A.  S.  R.  W.  Va.  480,  53  S.  E.  24,  2  L.RA. 
127  and  note,  23  L.R.A.(N.S.)   806;  (N.S.)  1116  and  note. 

Collins  V.  Gleason  Coal  Co.,  140  Ta.  9.  Note:  68  L.R.A.  681. 
114,  116  N.  W.  497,  118  N.  W.  36,  18  10.  See  infra,  par.  144. 
L.R.A.(N.S.)    736;   Walsh  v.  Kansas  11.  Note:  68  L.R.A.  674.     See  also 
Fuel  Co.,  91  Kan.  310,  137  Pac.  941,  Adjoining    Landownkrs,  vol.    1,   p. 
50  L.R.A.(N.S.)  686;  Horner  v.  Wat-  381;  and  supra,  par.  139,  as  to  hy- 
son, 79  Pa.  St.  242,  21  Am.  Rep.  55;  draulic  mining. 
Williams  v.  Hay,  120  Pa.  St.  485,  14 
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sustained,"  md  he  may  also  bo  entitled  to  an  ii  'm.»-\^  *. 
irreparable  injury  to  his  estate."    But  removal  <rf  b-jirf%^*      .^ 
by  mining  operations  will  not  be  enjoined  menriv  Ui»^a„^  1^  .'^^ 
have  been  interfered  with,  if  the  springs  are  not  riuiwb  Ui  uy  Z  -   '"' 
affected  by  failure  to  furnish  the  support.'^*    The  act  of  a  u  •!  «^ «  ^T^ 
in  removing  all  surface  support  is  prima  facie  the  caoie  of  *i\^'^ 
sidence  of  such  surface,  and  where  it  is  contended  that  the  -ui^iri^' '^ 
was  caused  by  the  additional  weight  of  buildings  Bubsequentlv  Wftlrl 
thereon,  the  burd«i  of  proof  is  on  him  to  show  this.**    The  hiifi  m^ 
care  and  skill  in  the  working  of  the  mine  is  no  defense  wbat^v 
if  injury  results  to  the  surface  from  a  removal  of  the  subjacent  utr?  ta' 
and  the  mine  owner  or  operator  is  liable  for  such  injury  though  he 
had  worked  according  to  the  usages  of  miners  and  without  neeli- 
gence.**    It  is  a  general  rule  that  the  statute  of  limitations  does  not 
begin  to  run  against  an  action  by  the  owner  of  the  surface  for  iniurv 
by  mining  operations  underneath  until  actual  mischief  is  done  to 
the  upper  soil,*'  but  there  are  decisions  to  the  effect  that  the  cause 
of  action  for  such  an  injury  arises,  so  as  to  start  the  running  of  the 
statute  of  limitations,  at  the  time  of  the  removal  of  the  support 
and  not  that  of  the  resulting  subsidence,  and  this  has  been  held 
to  be  true  even  where  the  surface  owner  was  ignorant  of  the  violation 
of  his  right  to  support.*® 

143.  Lease  as  Affecting  Right  to  Support. — A  lessee  of  the  min- 
erals, and  not  the  lessor,  is  liable  for  a  subsidence  of  the  surface  caused 
by  mining  operations  over  which  the  lessee  is  in  full  control. *•  And 
so,  on  the  principle  that  an  owner  of  property  must  use  it  in  such 
a  reasonable  way  as  not  to  endanger  others  in  the  exercise  of  equal 

12.  McGuird  v.  Grant,  25  N.  J.  L.   Am.  Rep.  93;  Carlin  v.  Chappel,  101 
356,  67  Am.  Dec.  49.  Pa.  St.  348,  47  Am.  Rep.  722;  Yough- 

Note:  68  L.R.A.  687.  iogheny  River  Coal  Co.  v.  Allegheny 

13.  See  infra,  par.  148.  Nat.  Bank,  211  Pa.  St.  319,  60  Atl. 

14.  Berkev  v.  Berwind-White  Coal   924,  69  L.R.A.  637. 

Min.  Co.,  220  Pa.  St.  65,  69  Atl.  329,       Notes :  135  A.  S.  R.  136 ;  68  L.R. A. 

16  L.R.A.(N.S.)  851  and  note.     And  684;  1  L.R.A.(N.S.)   336. 

see  supra,  par.  138.  17.  West  Pratt  Coal  Co.  v.  Dorman, 

15.  Wilms  v.  Jess,  94  111.  464,  34  161  Ala.  389,  49  So.  849,  135  A.  S.  R. 
Am.  Rep.  242;  Western  Indiana  Coal  127,  23  L.R.A.(N.S.)  805  and  note. 
Co.  V.  Brown,  36  Ind.  App.  44,  74  N,       Note:  86  A.  S.  R.  732. 

E.  1027,  114  A.  S.  R.  367.  18.  Noonan  v.  Pardee,  200  Pa.  St. 

Note:  10  Eng.  Rul.  Cas.  160.  474,  50  Atl.  255,  86  A.  S.  R.  722,  55 

16.  Yandes  v.  Wright,  66  Ind.  319,  L.R.A.  410. 

32  Am.  Rep.  109 ;  Western  Indiana  19.  Williams  v.  Gibson,  84  Ala.  228, 
Coal  Co.  V.  Brown,  36  Ind.  App.  44,  4  So.  350,  5  A.  S.  R.  368;  CampbeU 
74  N.  E.  1027,  114  A.  S.  R.  367;  Col-  v.  Louisville  Coal  Min.  Co.,  39  Colo, 
lins  V.  Gleason  Coal  Co.,  140  la.  114,  379,  80  Pac.  767,  10  L.R.A.(N.S.) 
115  N.  W.  497,  118  N.  W.  36,  18  822;  Gulf  Pipe  Line  Co.  v.  Pawnee- 
L.R.A.(N.S.)  736;  Homer  V.  Watson,  Tulsa  Petroleum  Co.,  34  Okla.  775, 
79  Pa.  St.  242,  21  Am.  Rep.  55;  Cole-  127  Pac.  252,  41  L.R.A.(N.S.)  1108. 
man  v.  Chadwick,  80  Pa.  St.  81,  21       Note :  68  L.R.A.  695. 
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rights,  it  has  been  held  that  the  owner  of  an  oil  ttndgas  mining 
lease  cannot  select  a  place  and  there  drill  an  oil  or  gaa  well,  if  the  par- 
ticular place  selected  will  endanger  the  property  and  lives  of  other  peo- 
ple who  are  lawfully  using  the  sarface,  when  he  can  drill  his  well  at 
another  and  safe  place  equally  convenient  and  advcmtageous  (»  him.'® 
However,  a  lessor  is  liable  for  subsidenoe  caused  by  operations  of 
his  tenant  under  a  mining  lease  which  jMrovides  for  excavations  which 
will  remove  the  surface  support.*  A  surface  owner  may,  of  course, 
convey  to  a  lessee  his  right  to  surface  support;  and  such  a  result 
has  been  held  to  have  been  accomplished  under  a  mining  lease  grant- 
ing the  right  to  mine  and  remove  '^all  the  merchantable  coal  .  .  . 
in  the  veins  in,  under  and  upon''  the  demised  premises,  and  confer- 
ring upon  the  lessee  unlimited  surface  rights,  and  specifically  provid- 
ing that  the  lessee  ''shall  not  be  liable  for  aoiy  falling  in  of  any  part 
or  parts  or  all  of  the  surface  of  the  said  hereby  demised  premises 
in.  consequence  of  the  mining  and  removing  of  all  of  the  said  coal." 
In  such  a  case,  it  is  said,  the  lessee  has  the  right  to  remove  all  the 
coal  without  leaving  any  pillars  to  support  the  surface  and  without 
liability  for  any  damage  done  to  tlie  surface.' 

144.  Measure  of  Damages  for  Injuries  to  Surface  Estate. — The 
measure  of  damages  to  the  surface  owner  for  removal  of  the  support 
of  his  land  varies  in  the  several  states,  inasmuch  as  questions  of  this 
character,  touching  as  they  do  upon  injuries  to  real  property,  must 
be  determined  in  accordance  with  the  statutes  and  decisions  of  the 
particular  jurisdiction,  and  the  general  principles  considered  elsewhere 
in  this  work.'  The  measure  of  damages  is  often  based  on  the  diminu- 
tion in  market  value  of  the  injured  property,*  and  not  what  it  will 
cost  to  restore  the  lot  to  its  former  condition,  or  to  build  a  wall 
to  support  it ;  *  or  it  may  be,  according-  to  the  nature  of  the  injury, 
the  actual  loss  sui^tained.*  It  is  obvious  that  injuries  to  the  surface 
or  to  the  buildings  thereon  due  to  the  removal  of  surface  suj>port 
must  be  of  either  a  permanent  or  a  remediable  character.  As  to  per- 
manent injuries  done  to  buildings,  one  rule  of  damages  is  that  the 

20.  Gulf  Pipe  line  Co.  v.  Pawnee-  la.  114,  115  N.  W.  497,  118  N.  W. 

Tulsa  Petroleum  Co.,  34  Okla.  775, 127  36,  18  L.R.A.(N.S.)  736;  McGuire  v. 

Pac.  252,  41  L.R.A.(N.S.)  1108.  Grant,  25  N.  J.  L.  356,  67  Am.  Dec. 

1.  Campbell  v.  Louisville  Coal  Min.  49;  Rabe  v.  Shoenbei^er  Coal  Co.,  213 
Co.,  39  Colo.  379,  89  Pac.  767,  10  Pa.  St.  252,  62  Atl.  854,  5  Ann.  Cas. 
L.R.A.(N.S.)  822.  216,  3  L.R.A.(N.S.)   782. 

Note:  68  L.R.A.  695.  Note:  68  L.R.A.  703. 

2.  Miles  V.  Pennsylvania  Coal  Co.,  6.  McGuire  v.  Grant,  25  N.  J,  L. 
217  Pa.  St.  449,  66  Atl.  764,  10  Ann.   356,  67  Am.  Dec.  49. 

Cas.  871.  6.  Noonan   v.   Pardee,  200  Pa.   St. 

3.  See  generally.  Adjoining  Land-  474,  50  Atl.  255,  86  A.  S.  R.  722,  55 
OWNERS,  vol.  1,  p.  301  et  seq.;  Dam-  L.R.A.  410. 

AGES,  vol.  8,  p.  480  et  seq.  Note :  68  L.R. A.  703. 

4.  Collins  V.  Gleason  Coal  Co.,  140 
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eosts  of  r^aifs;  and  the  loss  of  tent  for  the  time  neoessary  to  make 
the  repaint,  are  elements  affecting  tiie  market  Talue,  and  the  differ-^ 
ence  between  th€it  value  in  their  injured  condition  and  such  value, 
if  uninjured,  is  compensation ;  while  for  remediable  injuries,  the  cost 
of  repair  or  restoration  may  very  properly  be  the  measure  of  the  dam- 
ages.' The  right  to  recover  prospective  damages  goes  to  the  founda- 
tion of  the  right  to  support.  If  the  right  is  in  the  nature  of  a  servi- 
tude, and  the  injury  is  the  disturbance  of  that  servitude,  all  damage, 
present  and  prospective,  resulting  from  the  wrongful  excavation, 
should  be  recovered.  On  the  other  hand,  if  the  wrong  is  not  the 
excavation,  but  the  disturbance  of  the  adjoining  property,  to  the 
enjoyment  of  which  in  its  natural  condition  undisturbed  the  owner 
thereof  is  entitled,  then  no  recovery  for  future  disturbances  can  be  bad, 
since  they  constitute  causes  of  action  which  have  not  yet  come  into 
existence.^  It  has  been  held  that  if  the  sole  cause  of  action  alleged  is 
the  removal  of  surface  support  by  mining,  no  recovery  can  be  had  on 
proof  of  the  removal  of  lateral  support,  as  the  duty  of  maintaining 
surface  support  and  of  maintaining  lateral  support  are  entirely  dif- 
ferent, and  the  rule  of  damages  is  not  the  same  in  both  cases.* 

XVII.  Actions,  Rbmbdibs,  and  PftocEDUKs 

145.  Remedies  in  General. — Many  factors  enter  into  the  matter  of 
determining  what  may  be  an  appropriate  remedy  in  a  mining  case. 
Much  of  course  depends  upon  the  particular  circumstaaces  and  the 
laws  of  the  jurisdiction.  But  in  the  main,  cases  of  this  character 
are  governed  by  the  same  principles  which  apply  in  civil  cases  gen- 
erally. Thus  the  action  may  be  one  to  establish  a  trust  when  the 
legal  title  to  mining  land  has  passed  from  the  United  States  to  one 
party,  when  in  equity  and  in  good  conscience  and  by  the  laws  of 
Congress  it  ought  to  go  to  another, ^^  and  provided  there  has  not 
been  such  laches  as  would  bar  this  remedy.**  So,  where  the  facts  will 
warrant  it,  a  cancellation,**  or  a  rescission  of  contracts  or  instruments 

7.  Rabe  v.   Shoenberger  Coal   Co.,  246.    And  see  generally.  Trusts. 

213  Pa.  St.  252,  62  Atl.  864,  5  Ann.  11.  Patterson  v.  Hewitt,  U  N.  M. 

Cas.  216^  3  L.R.A.(N.8.)  782.  1,  66  Pac.  552,  55  LJl.A.  658.    And 

Note :  5  British  Rul.  Cas.  929.  see  infra,  par.  149. 

8.  Note:  68  L.R.A.  701.  12.  United  States  v.  MazweU  Land- 

9.  Noonan  v.  Pardee,  200  Pa.  St.  Grant  Co.,  121  U.  S.  325,  7  S.  Ct. 
474,  50  Atl.  265,  86  A.  S.  R.  722,  55  1015,  30  U.  S.  (L.  ed.)  949;  Big  Six 
L.R.A.  410.  Development  Co.  v.  Mitchell,  138  Fed. 

10.  Rector  v.  Gibbon,  111  U.  S.  276,  279,  40  C.  C.  A.  569,  1  L.R.A.(N.S.) 
4  S.  Ct.  605,  28  U.  S.  (L.  ed.)  427]  332;  LouisviDe  Gas  Co.  v.  Kentnckv 
Lockhart  v.  Johnson,  181  U.  S.  516,  Heating  Co.,  117  Ky.  71,  77  S.  W. 
21  S.  Ct  665,  45  U.  S.  (L.  ed.)  979;  368,  111  A.  S.  B.  225,  4  Ann.  Cas. 
Moritz  V.  Lavelle,  77  CaL  10,  18  Pac.  355,  70  L Jt.A.  558.  And  see  Cakcel- 
803,  11  A.  S.  R.  229;  Omar  ▼.  Soper,   lation  or  Instbumbnts,  yoI.  4,  p.  485 

11  Colo.  380,  18  Pac.  443,  7  A.  S.  B.  et  seq. 
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relating  to  mines  may  be  pitopet.^^  Cdurto  fir©  fretquently  called  upon 
to  apply  the  rules  relating  to^  specific  performaace,  in  ;the  enforce- 
ment of  mining  oontracte,^^  and  under  certain  circumstances  a  neccB* 
sity  for  the  partitioning  of  interests  may  arise.**  It  is  aJso  esswitial 
at  times  to  enjoin  mining  operations;  ^*  but  mining  property  is  of 
that  peculiar  character  as  to  which  an  injunction  should  not  ordina- 
rily issue,  except  where  others  are  injured  by  the  working  of  the 
mine.  Hence,  in  a  controversy  over  rights  in  a  mine,  a  court,  instead 
of  issuing  an  injunction,  should  ordinarily  appoint  a  receiver  to  work 
the  mine  and  take  charge  of  its  rents  and  profits,  care  being  taken 
to  allow  the  defendant  to  give  security  in  all  cases  where  he  may 
choose  to  do  so.  A  court  will  not,  however,  aa  a  rule,  appoint  a 
receiver  for  mining  partnership  property,  at  the  instance  of  one 
of  the  partners,  unless  a  dissolution  is  sought.*' 

146.  Partition. — The  right  of  owners  of  mining  property  to  enter 
into  voluntary  partition  agreements,  like  the  right  of  alienation,  is 
an  incident  of  that  kind  of  ownership,  and  is  limited  only  by  such 
restraints  as  the  law  has  thrown  around  it  in  regard  to  personal  capac- 
ity and  mode  of  conveyance.**  While  a  parol  partition  of  land  may 
be  limited  to  the  surface,  and  does  not  as  a  matter  of  law  extend 
to  the  minerals  in  the  ground  if  the  intent  be  to  retain  them  in 
common,  the  presumption  from  the  fact  of  the  partition  of  the  sur- 
face of  land  by  parol  is  that  it  includes  the  minerals  beneath  as 
well  as  the  surface,  and  one  who  denies  it  has  tlie  burden  of  proof.'* 
As  to  compulsory  partition,  the  general  rule  is  that  all  mining  prop- 
erty capable  of  being  held  in  cotenancy  is  subject  to  partition  by 
judicial  proceedings.  At  common  law  the  complainant  was  entitled 
to  an  actual  partition  as  of  right,  regardless  of  any  hardship  or  incon- 
venience,*® and  it  sometimes  occurred  that  partition  of  land,  valuable 
chiefly  as  an  ore  bed,  was  refused  because  the  court  could  not  ascer- 
tain the  value  of  the  different  parts,  and  l)ccause  the  parties  could 
obtain  a  less  hazardous  and  more  adequate  remedy  in  chancery.* 
Later  it  w^as  a  rule  that  in  a  suit  for  partition,  the  court  should  not 
decree  a  sale  of  the  property,  except  in  oases  where  a  division  thereof 

18.  Perkins  v.Rioe,  Litt.  Sel.  Gaff.  16.  See  supra,  par.  140,  and  infra, 

(Kv.)  218,  12  Am.  Dec.  298;  Crocker  par.  148. 

V.  Manley,  164  lil.  282,  45  N.  E.  677,  17.  Note :  72  A.  S.  R.  74. 

56  A.  S.  R.  196;  Basye  v.  Paola  Re-  18.  Byers  v.  Bvers,  183  Pa.  St.  509, 

fining  Co.,  79  Kan.  755,  IQl  Pac.  658,  38  Atl.   1027,   63   A.   S.   R.   765,  39 

131   A.   S.   R.   346,  25  L.R.A.(N.S.)  L.R.A.  537. 

1302;  Patterson  v.  Hewitt,  11  N.  M.  Note:  15  Ann.  Cae.  778. 

1,  66  Pac.  552,  55  L.R.A.  658 ;  Light  19.  Byers  v.  Bvers,  183  Pa.  St.  509, 

V.  Grant,  .73  W.  Va.  56,  79  S.  E.  1011,  38  Atl.  .1027,  63   A.  S.  R.   766,  39 

51  L.R.A.(N.S.)   782  and  note.    .  L^.A.  537.      . 

Note:  30  L.R.A.(KS.)  751.  20.  Note:  16  Ann.  Cas.  77a 

14.  See.  infra,  par.  147.      .  1.  Conaut  v.  Smith,  1  Aikens  (Vt.) 

16.  See  infra,  par.  146.  67,.  15  Am.  Dec.  669. 
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would  manifestly  be  injurioos  tx)  the  interests  of  the  cotenantd.'  Bui 
even  this  departure  from  the  original  rule  was  not  wholly  satisfac* 
tory^  for  it  is  clearly  apparent  to  all  who  understand  the  nature  of 
minerals  and  their  occurrence  in  the  earth  that  lode  and  quartz 
mines  are  not  fairly  partible,  and  that  partition  can  be  best  made 
only  by  sale  and  division  of  the  proceeds.^  Accordingly,  the  statutes 
of  many  of  the  states  to  meet  this  condition  now  provide  for  a  sale 
as  of  course  on  a  partition  of  mining  property,  and  hence  the  rules 
thereunder  that  partition  of  mines  can  be  made  only  by  sale  and 
division  of  the  proceeds;  and  that  a  judicial  partition  thereof  by 
assignment  of  the  minerals  under  the  sections  of  the  surface  is  void.* 
In  certain  state  courts,  under  local  statutes  allowing  a  trial  of  legal 
and  equitable  questions  in  the  same  action,  a  suit  for  the  partition 
of  mining  property  is  held  to  be  an  appropriate  proceeding  to  try. 
controverted  questions  of  title.  The  right  to  partition  of  mining 
property  may  be  maintained  only  by  those  occupying  the  legal  rela- 
tionship of  coparceners,  joint  tenants,  or  tenants  in  common,*  and 
it  has  been  held  that  grantees  and  lessees  are  not  so  entitled.^  The 
right  to  have  compulsory  partition  of  mining  property  held  in  com- 
mon may  be  waived  by  a  binding  agreement,  or  its  equivalent,  operat- 
ing on  all  the  cotenants,  and  a  permanent  tenancy  in  common  may 
be  created,  precluding  any  subsequent  severance  of  interests.'  In  a 
proper  case  a  court  of  equity  in  decreeing  a  partition  of  a  mining 
claim  may  direct  an  accountings  and  require  each  of  the  cotenants 
to  pay  his  equitable  proportion  of  the  expenses  incurred  in  the  devel- 
opment or  improvement  of  the  joint  property.® 

147.  Specific  Performance. — ^Mining  contracts  in  common  with 
other  contracts  relating  to  land  are  capable  of  being  specifically  en- 
forced,*  and  an  agreement  for  a  lease  of  a  mine  will  not  be  denied 
specific  performance  on  the  ground  of  uncertainty,  in  tlie  sense  that 
the  existence  of  minei'als  which  can  be  profitably  worked  is  merely 
speculative.^*  Specific  performance  of  ah  agreement  to  mine  will 
not,  however,  be  decreed  where  the  contract  is  not  fair,  just,  and 

2.  Dall   ▼.   Confldenoe    Silver   Min.   man,  233  111.  9,  84  N.  B.  53,  122  A. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419.         S.  R.  144. 

3.  Paul  v.  Crai^nas,  25  Nev.  293,  59       Note:  15  Ann.  Cas.  780. 

Pae.  857,  60  Pac.  983,  47  L.R.A.  540.       7.  Coleman  v.  Coleman,  19  Pa.  St. 
Note:  15  Ann.  Caa.  779.  100,  57  Am.  Dec.  641. 

4.  Watford  Oil,  etc.,  Co.  v.   Ship-       Note:  15  Ann.  Cas.  780. 

man,  233  111.  9,  84  N.  E.  53,  122  A.  8.  Dall   v.    Confidence    Silver   Min. 

S.  R.  144;  Gulf  Refining  Co.  v.  Havne,  Co.,  3  Nevada  531,  93  Am.  Dec.  41P. 

138  La.  555,  70  So.  509,  L.R.A.1916D  9.  Smith  v.  Root,  66  W.  Va.  633, 

1147  and  note;  Robertson  Consol.  Land  66  S.  E.  1005,  30  L.R.A.(N^.S.)   176. 

Co.  V.  Paull,  63  W;  Va.  249,  59  8.  E.  10.  Havwood  v.  Cope,  25  Beav.  140, 

1085,  15  Ann.  Caa,  775  and  note.  27  L.  J.  Ch.  468,  4  Jur.  N.  S.  227, 

5.  Note :  15  Ann.  Cas.  780.  17  Eng.  Rnl.  Cas.  816  and  note. 

6.  Watford  Oil,  etc.,  Co.  v.   Ship- 
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reasonable,**  where  it  is  not  mutually  binding  upon  the  respective 
parties,**  where  it  lacks  certainty  and  exactness  in  its  provisions ;  *■ 
or  where  it  would  be  inequitable  to  enforce  such  a  contract.**  It 
is  a  well  settled  rule  that  contracts  for  the  operation  of  mines,  the 
performance  of  which  requires  the  exercise  of  skill,  labor,  and  judg- 
ment, will  not  be  q)ecifically  enforced  by  equity  courts;**  and  so 
it  is  that  ordinarily  a  court  of  equity  will  not  enforce  specific  per- 
formance of  a  covenant  to  work  a  mine,  or  to  work  it  in  a  particular 
way.**  Nor  will  specific  performance  be  decreed  where  the  party 
who  asks  for  it  has  an  entirely  adequate  remedy,  provided  by  the 
reservation  in  his  deed  and  by  the  contract  itself.*'  It  has  also 
been  held  that  a  court  of  equity  has  no  jurisdiction  to  decree  specific 
performance  of  implied  covenants  in  an  oil  and  gas  lease,  unless  it 
appears  that  the  lessee  is  fraudulently  evading  his  obligations  to  the 
lessor.** 

148.  Injttnction. — ^Threatened  and  continuous  injuries  to  mines, 
oil  and  gas  lands,  quarries,  timber  growing  upon  lands,  buildings 
located  thereon,  or  other  improvements  of  a  permanent  character,  are 
enjoined,  because  such  acts  alter  the  character  of  the  property,  and 
also  tend  to  destroy  it,  and  occasion  irreparable  loss  and  damage.** 
And  it  has  often  been*  held  that  an  injunction  will  be  granted  to 

11.  Rider  v.  Gray,  10  Md.  282,  69  18.  Colgan  v.  Forest  Oil  Co.,  194 
Am.  Dec.  136.  Pa.  St.  284,  46  Atl.  119,  75  A,  S.  R. 

12.  Rider  v.  Gray,  10  Md.  282,  69    696. 

Am.  Dec.  135;  Kolachny  v.  Galbreath,  19.  Rutland  Marble  Co.  v.  Ripley, 

26  Okla.  772,  110  Pac.  902,  38  L.R.A.  10  Wall.  339,  19  U.  S.  (L.  ed.)  955; 

(N.S.>  451  and  note.  Big  Six  Development  Co.  v.  Mitchell. 

13.  Stanton  v.  Singleton,  126  Cal.  138  Fed.  279,  70  C.  C.  A.  569,  1 
112,  54  Pac.  259,  58  Pac.  452,  47  L.R.A.(N.S.)  332;  Merced  Min.  Co. 
L.R.A.  334;  Superior  Oil,  etc.,  Co.  v.  v.  Fremont,  7  Cal.  317,  68  Am.  Dec. 
Mehlin,  25  Okla.  809,  108  Pac.  545,  262;  Manufacturers  Gas,  etc.,  Co.  v. 
138  A.  S.  R.  942.  Indiana  Natural   Gas,   etc.,   Co.,   155 

14.  Lowther  Oil  Co.  v.  Miller-Sibley  Ind.  481,  57  N.  E.  912,  50  L.R.A. 
Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433,  768 ;  Chartiers  Block  Coal  Co.  v.  Mel- 
97  A.  S.  R.  1027.  And  see  generally,  Ion,  152  Pa.  St.  286,  25  Atl.  597,  34 
Specific  Performance.  A.  S.  R.  645,  18  L.R.A.  702;  Berkey 

15.  Rutland  Marble  Co.  v.  Ripley,  v.  Berwind- White  Coal  Min.  Co.,  220 
10  Wall.  339,  19  U.  S.  (L.  ed.)  955;  Pa.  St.  66,  69  Atl.  329,  16  L.R.A. 
Wando  Phosphate  Co,  v.  Gibbon,  28  (N.S.)  851  and  note;  Bettman  v.  Har- 
S.  C.  418,  55  S.  E.  837,  13  A.  S.  R.  ness,  42  W.  Va,  433,  26  S.  E.  271, 
690.  36  L.R.A.  666;  Williamson  v.  Jones, 

Note:  68  A.  S.  R.  760.  39   W.   Va,   231,   19    S.   B.   436,  25 

16.  Wheatley  v.  Westminister  Brym-   L.R.A.  222  and  note. 

bo  Coal  Co.,  Q.  R.  9  Eq.  638,  39  L.  J.       Notes:  1  A.  S.  R.  377;  99  A.  S.  R. 

Ch.  176,  22  L.  T.  N.  S.  7,  17  Eng.  748. 

Rul.  Cas.'  827.  Generally  as  to  the  issuance  of  in- 

Note :  68  A.  S.  R.  760  (citing  also  junction  to  prevent  irreparable  injury, 

authority  contra).  see  iNJUXcnONS,  vol.  14>  p.  345  et 

17.  Rutland  Marble  Co.  v.  Ripley,  seq. 
10  WaU.  339,  19  U.  S.  (L.  ed.)  95'5. 
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p]?6vent  continuing  waste  or  continuing  trespass.^  So  an  injunc- 
tion will  lie  where  the  owner  of  a  mine  wrongfully  prevents  the  lessee 
from  exercising  hia  rights  under  a  lease  executed  by  the  owner  for 
a  definite  term  with  the  right  to  reinove  minerals.^  An  injunction 
will  not  issue,  however,  if  the  damage  is  susceptible  of  compensation 
at  law ;  *  where  ejectment  is  the  proper  remedy ;  •  or  where  the  purpose 
is  to  obtain  by  its  issuance  and  force  a  title  to  real  estate  from 
others  who  are  already  in  possession  and  claiming  to  be  the  owners 
thereof,^  Nor  oan  competing  prospectors  make  use  of  writs  of  injunc* 
tion  to  secure  priority  of  discovery  or  location.*  Under  an  act  pro- 
hibiting an  owner  from  allowing  the  escape  of  natural  gas  from  his 
wells,  the  state  may  maintain  an  action  for  injunction  against  per- 
mitting sueh  unlawful  escape  of  gas  from  a  well  and  it  is  not  pre- 
cluded by  statutory  remedies  for  penalties  and  for  the  closing  of 
the  well  at  the  owner's  expense.*  An  injunction  against  the  pump- 
ing of  oil  and  gas  wells  will  not  be  awarded  in  favor  of  the  owner 
of  neighboring  wells,  if  he  himself  has  been  guilty  of  similar  acts, 
even  though  in  a  lesser  degree.  ^ 

149.  Laches. — ^There  is  no  class  of  property  more  subject  to  sud- 
den and  violent  fluctuations  of  value  than  mining  lands ;  and  hence 
it  is  that  persons  having  claims  to  such  property  are  bound  to  the 
utmost  diligence  in  enforcing  them,  and  there  is  no  class  of  cases 

20.  United  States  v.  Gear,  3  Sow.  Generally  as  to  injunctions  against 

120,  11  U.  S.  (L.  ed.)  523;  Guffey  v.  continuing  or  repeated  trespasses,  see 

Smith,  237  U.  S.  101,  35  S.  Ct.  526,  Injunctions,  vol.  14,  p.  455  et  seq. 

59  U.  S.  (L.  ed.)  856;  Merced  Min.  1.  Halla  v.  Rogers,  176  Fed.  709, 

Go.  v.  Fremont,  7  Cal.  317,  68  Am.  100   C.  C.  A.  263,  34  LJLA.(N.S.) 

Dec.  262;  People's  Gas  Co.  v.  Tyner,  120« 

131  Ind.  277,  31  N.  E.  59,  31  A.  S.  R.  2.  Crescent  Min.  Co.  v.  Silver  King 

433,   16  L.R.A.   443;    State   v.    Ohio  Min.  Co.,  17  Utah  444,  54  Pac.  244,  70 

Oil  Co.,  150  Ind.  21,  49  N.  E.  809,  A.  S.  R.  810  and  note. 

47  L.RJL  627;   Manufacturers   Gas,  Note:  68  L.B.A.  697. 

etc.,  Co.  V.  Indiana  Natural  Gas,  etc..  And  see  iNJUNCrriOKS,  vol.  14,  p. 

Co.,  155  Ind.  461,  57  N.  E.  912,  50  346  et  seq. 

L.R.A.  768;  Louisville  Gas  Co.  v.  Ken-  3.  Hicks  v.  American  Natural  Gas 

tucky   Heating   Co.,  117  Ky.   71,  77  Co.,  207  Pa.  St.  570,  57  Atl.  55,  65 

S.  W.  368,  111  A.  S.  R.  226,  4  Ann.  L.R.A.  209.    And  see  Ejecthbnt,  vol. 

Cas.  355,  70  L.R.A.  658;  Livingston  9,  p.  834;  Gas,  vol.  12,  p.  870. 

V.  Livingston,  6  Johns.  Ch,   (N.  Y.)  4.  Atkinson  v.  Crowe  Coal,  eto.,  Co., 

497,   10   Am.   Deo.   353;   Hathorn  v.  80  Kan.  161,  102  Pac.  50,  106  Pao. 

Natural  Carbonic  Gas  Co.,  194  N.  Y.  1052,  18  Ann.  Cas.  242,  39   L.R.A. 

326,  87  N.  E.  604,  128  A.  S.  R.  555,  (N.S.)  3L 

16   Ann.   Cas.  989,  23  JjJL.A.  (N.S.)  5.  Gemmeil  v.  Swain,  28  Mont.  331, 

436;  Westmoreland,  etc..  Natural  Gas  72  Pac.  662,  98  A.  S.  R.  570. 

Co.  V.  De  Witt,  130  Pa.  St.  235,  18  6.  State  v.  Ohio  Oil  Co.,  150  Ind. 

Atl.   724,  5  L.R.A.   731;   Berkey  v.  21,  49  N.  E.  809,  47  L.R.A.  627. 

Berwind-Wkite  Coal  Min.  Co.,  220  Pa.  7.  Ilo  Oil   Co.  v.  Indiana  Natural 

St.  65,  69  Afl.  329,  16  L.R.A.(N.S.)  Gas,  etc.,  Co.,  174  Md.  635,  92  N.  E. 

851.  1,  30  L.R.A.(N.S.)  1057  and  note. 

Note:  99  A.  S.  R.  7^. 
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in  which  the  doctrine  of  laches  has  been  more  relentlessly  enforced.* 
The  laches  that  will  bar  a  recovery  in  a  particular  ease  depends,  to 
a  large  extent,  upon  the  character  and  nature  of  the  circumstances 
surrounding  tl7e  transaction.  It  the  subject  matter  of  litigation  is 
unpatented  mining  property,  purely  speculative  in  value,  the  neces- 
sity for  prompt  assertion  of  title  has  always  been  recogniged.*  Laches 
may  defeat  a  suit  in  equity  to  enforce  rights  in  a  raining  location, 
although  the  time  fixed  for  the  prosecution  of  actions  or  suits  "in 
law  or  equity^'  for  any  lands,  tenements,  or  hereditaments  has  not 
expired.*®  And  it  has  been  held  that  acquiescence  by  heirs  and  their 
grantee  in  the  possession  of  a  mine  and  the  privileges  connected 
therewith,  by  the  widow  of  their  ancestor  and  those  claiming  under 
her  for  many  years  after  the  death  of  such  ancestor,  during  which 
time  they  witnessed  the  expenditure  of  large  sums  of  money  upon 
the  property,  without  exhibiting  an  intention  to  assert  their  supposed 
rights,  constitutes  such  gross  laches  as  effectually  to  debar  their 
grantee  from  the  right  to  the  relief  in  equity  that  a  share  in  the 
property  is  held  in  trust  for  them.** 

150.  Damages  Generally. — As  a  general  rule  the  measure  of  dam- 
ages to  property  caused  by  negligence  in  the  operation  of  a  mine 
IS  the  cost  of  restoring  the  premises  to  their  condition  before  they 
were  injured,  unless  such  cost  equals  or  exceeds  their  value,  in 
which  event  the  value  of  th%  premises  is  the  measure  of  damages; " 
and  it  has  been  held  that  in  either  case  the  actual  loss  in  rentals 
due  to  the  injury  of  the  premises  should  be  added.**  The  rule  of 
compensation  generally  governs  in  the  absence  of  circumstances  war- 
ranting the  allowance  of  exemplary  damages.**  Under  the  principle 
that  when  a  contract  is  not  performed  the  party  who  is  guilty  of  the 
first  breach  is  generally  the  one  upon  whom  rests  all  the  liability 
for  the  nonperformance,  it  may  be  proper  to  allow  profits  as  daraiages 
for  breach  of  a  contract  for  mining  ore  where  they  are  not  uncertain 
oi"  remote,  and  were  obviously  within  the  intent  and  mutual  under- 
standing of  both  parties  when  the  contract  was  made.** 

8.  Patterson  *v.  Hewitt,  195  TJ.  S.  18.  Harvey  v.  Susquehanna  Coal 
309,  25  S.  Ct.  35,  49  U.  S.  (L.  ed.)  Co.,  201  Pa.  St.  63,  60  AtL  770,  88 
214;  Brown  v.  Wilson,  21  Colo.  309,  A.  S.  R.  800;  Harvey  v.  Sides  Silver 
40  Pac.  688,  52  A.  S.  R.  228.  Gen-  Min.  Co.,  1  Nev.  539,  90  Am.  Dec.  510. 
erally  as  to  laehes,  see  Equtty,  vol.  13.  Harvev  v.  Sosquelianna  Coal 
10,  p.  395  et  seq.  Co.,  201  Pa^  St.  63,  60  Atl.  770,  SS 

9.  Brown  v.  Wilson,  21  Colo.  309,  A.  S.  R.  800. 

40  Pac.  688,  52  A.  S.  R.  228.  14.  Lewis       ▼.       Virpnia-Carolina 

10.  Patterson  v.  Hewitt,  196  TJ.  S.  Chemical  Co.,  69  S.  C.  364,  48  S.  E. 
309,  25  S.  Ct.  35,  49  U.  S.  (L.  ed.)    280,  104  A.  S.  R.  806. 

214.  .   Note:  Ann.  Cas.  1914A  810. 

11.  Gildersleeve  v.  New  Mexico  Min.  And  see  Damagbb,  vol.  8,  p.  431  et 
Co.,   161  U.   S.  573,  16   8.  Ct.  663,   seq. 

40  U.  S.  (L.  ed.)  812.  15.  Anvil. Min.  Co.  v.  Humble,  153 
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l5l.  Trespass  for  injury*  to  Ifinlng  Claiiii. — Ordinarily,  treepass, 
since  it  is  an  action  for  actual  disturbance  of  possesion,  is  the  proper 
remedy  for  a  wrongful  taking  of  personal  property,  and  for  quarry- 
ing stone,  or  digging  mineral  on  another  man's  land  and  carrying 
it  away ;  *•  and  where  case  is  adopted  as  the  form  of  action  to  recover 
for  damages  to  the  surface  of  land  caused  by  removing  tha  support 
thereof  by  operating  the  underlying  mines,  an  objection  that  the 
action  should  have  been  trespass  has  been  held  to  be  of  no  avail 
after  a  trial  upon  the  merits,  especially  where  the  defendant  suffered 
no  injury  thereby.*'  One  who  digs  ore  on  another's  land  becomes 
a  trespasser  if,  after  the  license  is  revoked,  he  attempts  to  enter, 
although  he  supposed  he  was  maintaining  his  lawful  right.**  So  it 
is  a  trespass  where  a  locator  of  a  tunnel  site  attempts  to  initiate  title 
to  blind  veins  in  his  tunnel  underneath  a  valid  prior  location ;  *• 
or  where  he  works  subterraneously  into  the  dip  of  the  vein  belonging 
to  another  locator,  who  is  in  possession  of  his  location ;  w>  or  where 
one  who  knowingly  authorizes  a  company  to  miile  for  the  coal  of  a 
third  person,  and  the  company  takes  it  and  pays  him  therefor.* 
But  it  has  been  held  that  a  trespass  is  not  constituted  by  such  acts 
as  breaking  through  the  partition  of  an  adjoining  mine,  unless  such 
act  is  accompanied  by  an  encroachment  upon  the  premises; '  neither 
is  it  trespass  to  project  the  boundaries  of  a  lode  claim,  discovered 
without,  the  lines  of  a  millsite,  so  as  to  embcace  a  part  of  such  site.' 
The  law  presumes  damage  from  trespass.^  In  an  action  to  recover 
from  a  trespasser,  the  plaintiff  need  not  allege  his  citizenship  in  the 
first  instance,  but  may  rely  upon  an  allegation  of  possession  or  title 
as  against  the  wrongdoer  without  title  or  right  of  possession,  for 
to  maintain  a  civil  action  for  injury  to  a  mining  claim,  it.  is  not 
necessary  that  the  claimant  should  reside  on  the  premises,  that  it 
should  be  inclosed  or  cultivated,  nor  that  be  ahould  have  a  pedis 
possessio  thereof.  Nor  is  it  necessary  to  this  end  that  there  be  alle- 
gation  or  proof  of  title  by  patent  from  the  United  States.^  Inas- 
much as,  prima  facie,  the  owner  of  land  over  which  a  highway  passes 

U.  S.  540,  14  S.  Ct.  876,  38  TJ.  S.  bet,  98  U.  S.  463,  25  U.  S.  (L.  ed.) 

(L.  ed.)  814.     .  253. 

16.  Forsyth  v.  Wells,  41  Pa.  St.  291,  1.  Donovan  v.  St.  Louis  Consol.  Coal 
80  Am.  Dec.  617.  Co.,   187   lU.   28,  58  K   E.  290,   79 

Note :  68  L.R. A.  696.  A.  S.  R.  206. 

And  see  generally,  Trespass.  2.  National   Copper  Co.  v.  Minne- 

17.  Williams  v.  Hay,  120  Pa.   St.  sot^  Min.  Co.,  57  Mich.  83,  23  N.  W. 
485,  14  Atl.  379,  6  A.  S.  R.  719.  7iBl,  58  Am.  Rep.  333. 

18.  Riddle  v.  Brown,  20  Ala.  412,  3.  Cleary  v.  Skiffich,  28  Colo.  362, 
56  Am.  Dee.  202.  65  Pac.  59,  89  A.  S.  R.  207. 

19.  Calhoun  Gteld  Min.  Co.  v.  A.iax  4.  Attwood  v.   Fricot,   17   Cal.   37, 
Gk)ld  Min.  Co.,  27  Colo.  1,  59  Pac.  76  Am.  Dec.  567. 

607,  83  A.  S.  R.  17,  50  L.R.A.  209.       6.  McPeters  v.  Pierson,  15  Colo.  201, 

20.  Flagstaff  Silver  Min.  Co.  v.  Tar-   24  Pac.  1076,  22  A.  S.  R.  388.    As  to 
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retains  title  to  the  minerals  that  loay  be  disoovered  beneath  its 
surface,^  it  has  been  held  that  a  city  having  the  legal  title  to  its 
streets  in  trust  for  the  public  can  maintain  trespass  for  the  removal 
of  coal  underlying  the  streets,  and  recover  the  full  value  of  the  coal, 
although  no  actual  damage  has  been  done  to  the  surface  of  the  streets.^ 
As  a  rul^  the  vendee  of  a  mine,  in  possession  under  a  contract  of  sale, 
has  the  right  to  sue  for  damages  one  who  wrongfully  works  the  mine.^ 
And  the  same  right  exists  in  favor  of  a  lessee ;  but  a  mere  licensee  who 
holds  no  estate  in  the  lands  has  no  right  to  damages  for  the  wrongful 
working  of  a  mine  as  against  the  wrongdoer.*  Under  the  English  law, 
since  the  lord  of  a  manor,  as  such,  has  no  right,  without  a  custom,  to 
enter  upon  the  copyholds  within  his  manor,  under  which  there  are 
mines  and  veins  of  coal,  in  order  to  bore  for  and  work  the  same^  the 
copyholder  may  maintain  trespass  against  him  for  so  doing.*^  Though 
trespass  in  digging  mineral,  or  mining  on  the  land  of  another,  may 
come  within  the  cognizance  of  a  court  of  equity,  when  committed  by  a 
mere  trespasser,  or  where  a  party  exceeds  the  hmited  rights  with 
which  he  is  clothed,  it  has  been  held  that  no  injunction  will  be 
allowed,  in  such  cases,  with  an  account,  where  the  plaintiff  cannot 
maintain  an  action  at  law  for  mesne  proRts.^^  In  jurisdictions  where 
equity  is  administered  through  the  common  law  forms  of  action, 
since  the  plaintiff  should  not  be  turned  out  of  a  court  of  law  in 
order  to  be  admitted  at  the  equity  side  of  the  same  court,  it  has 
been  held  that  he  may,  in  an  action  of  trespass  for  illegal  mining 
on  his  land,  recover  compensation  in  the  same  manner  that  he  could 
on  a  bill  for  an  account,  though  he  might  not  be  able  to  recover  statu* 
tory  damages.** 

152.  Damages  for  Trespasses. — The  measure  of  damages  recover- 
able in  trespass  for  the  wrongful  working  of  a  mine  is  affected  largely 
by  the  circumstances  of  each  case,  and  depends  upon  whether  tiie 
wrongful  act  was  done  wilfully  and  with  knowledge  of  the  violation 
of  another's  rights,  or  innocently  and  through  the  wrongdoer's  mis- 
taken belief  as  to  his  rights.  It  is  the  prevailing  rule  that  in  an 
action  for  unlawfully  working  a  mine  and  extracting  coal  or  ore 
therefrom,  if  the  taking  was  not  a  wilful  trespass,  but  was  the  result 
of  an  honest  mistake  as  to  the  righto  of  the  wrongdoer,  the  measure 

right  of  possession  gener^illy,  see  su-  9.  Note:  8  Ann.  Cas.  45. 

pra,  par.  63.  10.  Bourne  v.  Taylor,  10  East  1S9, 

6.  See  supra,  par.  87.  10  Rev.  Rep.  267,  17  Eng.  Bui.  Cas. 

7.  See  Highways,  vol.  13,  p.  186.  535. 

8.  Loi^htner  Min.  Co.  v.  Lane,  161  11.  Bracken    v.    Pregton,    1    Pin. 
Cal.    689,   120   Pae.   771,   Ann.    Cas.  (Wis.)  584,  44  Am.  Dee.  412. 
1913C   1093  and  note;   Otoaha,  etc.,  12.  Lewey  v.  Pricke  Coke  Co.,  166 
Smelting,  etc.,  Co.  v.  Tabor,  13  Colo.  Pa.  St.  536,  31  Atl,  261,  45  A.  S.  R. 
31.  21  Pac.  925,  16  A.  S.  R.  185,  5  684,  28  L.R.A.  283. 

L.R.A.  236. 
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of  damages  is  the  value  of  the  coal  or  ore  as  it' was  in  the  mine 
before  it  was  disrturbecL  The  reeovery  in  such  case  is  limited,  first, 
by  the  value  of  what  is  taken,  and,  second,  by  the  oost  of  mining, 
extraction,  and  hoisting  to  the  surface.**  To  this  is  sometimes  added 
the  cost  of  milling ;  **  while  under  other  authority  nothing  addi- 
tional is  allowed  for  separating  or  other  acts  necessary  to  render  it 
marketable.^*  Another  rale  is  that,  where  the  trespass  is  unintea- 
tional,  the  measure  of  damages  is  th6  value  of  the  mineral  in  the 
bed,  with  the  incidental  injury  to  the  land.**  When  the  \rrongdoer 
commits  the  trespass  wilfully  and  with  the  knowledge  that  he  is 
invading  the  rights  of  another,  or  under  s«ich  circumstances  as  to 
charge  him  with  knowledge  of  the  character  of  his  act,  a  different 
rule  obtains.  In  such  case  the  measure  of  damages  is  the  value  of 
the  thing  mined  at  the  time  of  severance  without  making  deduction 
for  the  cost  of  labor  and  other  expenses  incurred  in  committing 
the  wrongful  act;  ^''  and  at  times,  ex^oiplary  damages  may  be  allowed 
in  additicm  to  compensatory  damages.**  Originally,  even  in  the 
case  of  an  inadvertent  trespass,  the  plaintiff  was  held  entitled  to 
the  value  of  the  mineral  after  it  was  mined,  without  any  deduction 
for  the  cost  ai  severing;  but  afterward,  the  rule  was  modified  so 

13.  Hendrieks    v.     Spriog    Valley  14.  Lightoer  Miu*  Co.  v.  Lane,  161 

Min.,  etc.,  Co.,  58  Cal.  190,  41  Am.  Cal.   689,   120   Pac.   771,   Ann.    Cas. 

Rep.  257;  Barton  Coal  Co.  v.  Cox,  39  1913C  1093. 

Md.  1,  17  Am.  Rep.  525 ;   Franklin  16.  MoLean  County  Coal  Co.  v.  Len- 

Coal  Co.  V.  McMillan,  49  Md.  549,  33  non,  91  III.  561,  33  Am.  Rep.  64  and 

Am.  Rep.  280;  Blaen  Avon  Coal  Co.  note;   Donovan  v.   St.  Louis  Consol. 

V.  McCttUoh,  69  Md.  403,  43  Am.  Rep.  Coal  Co.,  187  HI.  28,  58  N.  E.  290, 

660;  Austin  v.  Huntsville  Coal,  etc.,  79  A.  S.  R.  206. 

Co.,  72  Mo.  535,  37  Am.  Rep.  446  16.  Coal   Creek  Min.,   etc.,   Ca   v. 

andnote;Fit8geraldT.  Clark,  17  Mont  Moses,  15  Lea  (lean.)   300,  54  Am. 

100,  42  Pac.  27^  52  A.  S.  R.  665,  Rep.  415  and  note. 

30  L.R.A.  803;  Waters  v.  Stevenson,  17.  Lightner  Min.  Co.  v.  Lane,  161 

13  Nev.  157,  29  Am.  Rep.  293;  Keys  Cal.   689,   120  Pac.   771,   Ann.   Cas. 

V.  Pittsburg,  etc.,  Coal  Co.,  58  Ohio  1913C  1093;  Illinois,  etc.,  R.,  etc.,  Co. 

St.  246,  50  N.  E.  911,  65  A.  S.  R.  v.  O^^e,  82  111.  627,  25  Am.  flep.  842; 

754,  41  L.R.A.  681;  Forsyth  v.  Wells,  McLean  County  Coal  Co.  v.  Lennon, 

41  Pa.   St   291,   80  Am.  Dec.  617;  91  111.  561,  33  Am.  Rep.  64;  Kingston 

Lewis  V*  Yirginia-CajroUna   Chemiteal  v.  Lehigh  Vad.  Coal  Co.,  241  Pa.  St. 

Co.,  69  S.  C.  364,. 48  S.  E.  280,  104  469,   88   Atl.   763,   49   L.R.A.(N.S.) 

A.  S.  R.  806;  Bender  v.  Brooks,  103  557;   Martin  v.   Porter,  5  M.  &  W. 

Tex.  329,  127  S.  W.  168,  Ann.  Cas.  361,  2  Ho?n  ft  Hurl.  70,  17  Eng.  Rul. 

1913A  559  and  note;  Williamson  v.  Cas.  840;  Lamb  v.  Kincaid,  38  Can. 

Jones,  43  W.  Ya.  662,  27  8.  K  411,  Sup.   Ct.  616,  8  Ann.   Cas.  36  and 

64  A.  S.  R.  891,  38  L.R.A.  694;  Jegon  note. 

V.  Vivian,  L,  R.  6  Ch.  742,  40  L.  J.  Note:  Ann.  Cas.  19i3A  562. 

Ch.  369,  19  W.  R.  366,  17  Eng.  Rul.  18.  Austin  v.  :g[untsville  Coal,  etc., 

Cas.  843.  Co.,  72  Mo.  535,  37  Am.  Rep.  446 

Notes:  93  Am.  Dec.  744;  36  Am.  and  note. 

Rep.  770;  8  Anu«  Caa.  43;  Ann.  Cas.  Note:  8  Ann.  Cas.  46. 
1913A  662. 
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that  in  a  case  where  the  trespass  ^as  f uljy  proved,  but  without  fraud, 
it  was  held  that  the  defendant  was  liable  only  for  the  value  of  the 
mineral,  deducting  the  cost  of  severing  and  carrying  it  to  the  mouth 
of  the  mine.^*  Where  a  grantor,  who  has  reserved  mineral  rights 
in  the  land  conveyed,  brings  ejectment  to  recover  possession  of  such 
rights  and  to  recover  mesne  profits,  the  royalty  payable  to  the  grantee 
under  a  lease  of  such  rights,  made  by  him,  is  a  proper  measure  in 
such  a  case  of  the  damages  recoverable.^  The  measure  of  dam- 
ages for  quarrying  and  carrying  away  stone  by  tre^assers  in  a  suit 
by  lessees  merely  of  the  exclusive  right  to  quarry  the  etone  does  not 
extend  to  the  full  value  of  the  stone,  but  merely  to  the  damages 
actually  occasioned  by  the  invasion  of  such  exclusive  right;  in  such 
case  nominal  damages  at  least  should  be  granted.^ 

1S3.  Conversion  and  Trover. — When  any  part  of  the  freehold,  such 
as  coal,  minerals,  sand,  gravel,  etc.,  is  severed  from  the  freehold, 
they  then  become  personalty,  and  an  action  of  trover,  detinue,  or 
other  personal  action  may  be  brought  to  recover  the  property  as  a 
chattel,  or  damages  for  the  conversion  or  for  wrongful  conversion;*, 
and  trover  is  held  to  be  a  proper  remedy  for  trespass  committed  by 
mining  coal  and  carrying  it  away  from  another's  land  by  mistake.* 
A  conversion  of  ore  consists  in  doing  any  act  inconsistent  with  the 
owner's  right  of  possession  thereto,  or  subversive  of  his  right  of 
property  therein,  and  so  it  is  that  a  sale  of  ore  by  one  not  the  true 
owner  to  another  and  the  purchase  by  such  other  person  is  a  eon- 
version^  the  purchaser,  it  is  held,  being  equally  guilty  with  the  tres- 
passer of  conversion,  whether  ignorant  or  informed  of  the  true  owner- 
ship. Hence  it  is  that  in  trespass  for  the  conversion  of  ore  froiji  a 
mine,  the  defendant,  not  pleading  justification,  cannot  defend  by 
showing  title  in  a  third  person.*  As  a  general  rule,  trover  for  ore 
may  be  maintained  by  one  in  possession  of  the  land  from  which  it 
was  taken,^  and  under  this  rule  a  lessee  of  mining  land  has  such 

19.  Coal    Creek   Min.,   etc.,   Co,   v.   of  minerals. 

Moses,  15  Lea   (Tenn.)    300,  64  Am.  3.  Forsyth  v,  WeDs,  41  Pa.  St.  291, 

Rep.  416.  80  Am.  Dec.  617. 

20.  Morale  v.  Doe,  143  Ala.  459,  4.  Omaha,  etc.,  Smelting,  etc.,  Co. 
39  So.  161,  111  A.  S.  R.  62,  5  Ann.  v.  Tahor,  13  Colo.  41,  21  Pac.  925, 
Cas.  331.  16  A.  S.  R.  185  and  note,  5  L.R.A 

1.  Baker  v.  Hart,  123  N.  Y.  470,   236. 

25  N.  E.  948,  12  L.R.A.  60.  5.  Boston,  etc.,  ConsoL  Copper,  etc., 

2.  AMrich  Min.  Co.  v.  Pearce,169  Min.  Co.  v.  Montana  Ore  Purchasing 
Ala.  161,  52  So.  911,  Ann.  Cas.  1912B  Co.,  188  U.  S.  632,  23  S.  Ct.  434, 
288;  Ivy  Coal,  etc.,  Co.  v.  Alabama  47  U.  8.  (L.  ed.)  626;  Hartford  Iron 
Coal,  etc.,  Co.,  135  Ala.  679,  33  So.  Min.  Co.  v.  Cambria  Min.  Co.,  93 
547,  93  A.  S.  R.  46.  See  generally,  Mich.  90,  53  N.  W.  4,  32  A.  S.  R. 
Trover,  and  see  supra,  par.  88,  aa  488;  Grubb  v.  Guilford,  4  Walts  (Pa.) 
to  minerals  as  personalty;  and  infra,  223,  28  Am.  Dee.  700. 

par.  154,  as  to  damages  for  conversion 
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a  property  in  the  tuunined  ore  in  the  land  ad  will  enable  him  to 
maintain  the  action  for  its  wrongful  conversion,  altb<Aigh  a  naked 
licensee  who  has  not  reduced  the  property  to  possession  has  not  such 
a  right  in  the  property  as  enables  him  to  maintain  trover.*  But  it 
has  been  held  that  lessees,  having  a  right  merely  to  quarry  stone 
on  the  premises,  which  is  a  mere  incorporeal  hereditament,  are  under 
no  implied  obligation  to  protect  the  premises  from  trespassers,  and 
are  therefore  not  entitled  on  that  ground  to  recover  as  owners  for 
the  conversion  of  the  stone  by  trespassers.'  The  statute  of  limita- 
tions will  run  against  a  claim  for  compensation  for  mineral  unlaw- 
fully mined  and  taken  from  one's  land  from  the  time  the  exist- 
ence of  the  claim  was  or  might  have  been  known  to  the  plaintiff, 
the  owner  and  occupier  of  the  surface,®  or  the  reversioner.* 

154.  Damages  for  Conyersion  of  Minerals. — ^Where  neither  the  tres- 
pass nor  the  conversion  is  wilful  or  intentional,  the  measure  of  dam- 
ages is  the  value  of  the  mineral  as  it  lay  in  the  mine  immediately 
after  its  severance  from  the  realty,  with  no  deduction  for  the  value 
of  the  defendant's  labor  in  effecting  the  severance.^®  The  measure 
of  damages  for  the  conversion  of  ore  by  a  purchaser  from  a  tres^ 
passer  has  been  held  to  be  the  value  of  the  ore  sold,  together  with 
a  sum  equal  to  legal  interest  thereon  from  the  time  of  conversion, 
leas  the  reasonable  and  proper  cost  of  raising  it  from  the  mine  after 
it  was  broken,  and  hauling  from  the  mine  to  the  purchaser's  place 
of  business." 

155.  Ejectment. — ^The  distinction  observed  by  the  courts  with 
respect  to  the  maintainability  of  ejectment  to  recover  rights  pertain- 
ing to  mines  or  minerals  has  been  whether  the  plaintiff  has  entered 
into  the  possession  of  his  rights  and  expended  labor  or  money  in 
connection  with  such  rights.  Where  the  plaintiff  has  so  entered  into 
the  possession  of  such  mining  rights,  he  may  maintain  ejectment 
for  their  recovery.**  But  he  cannot  maintain  the  action  where  he 
has  no  legal  title  to  the  mine  or  any  part  thereof;  and  this  even 
though  it  is  contended  in  the  action  that  the  defendants  acquired 
the  title  by  a  relocation  in  pursuance  of  a  conspiracy  with  the  plain- 
tiff's partner,  whereby  that  partner,  who  was  not  one  of  the  relocators, 
ceased  to  do  the  necessary  work  on  the  mine  and  abandoned  its 

6.  Hartford  Iron  Min.  Co.  v.  Cam-  10.  Ivy  Coal,  etc.,  Co.  v.  Alabama 
bria  Min.  Co.,  93  Mich.  90,  53  N.  W.  Coal,  etc.,  Co.,  135  Ala.  579,  33  So. 
4,  32  A.  S.  R.  488.  547,  93  A.  S.  R.  46. 

7.  Baker  v.  Hart,  123  N.  T.  470,  11.  Omaha,  etc.,  Smelting,  etc.,  Co. 
25  N.  E.  948,  12  L.R.A.  60.  v.  Tabor,  13  Colo.  41,  21  Pac.  925, 

8.  Lewey  v.  Fricke  Coke  Co.,  166  16  A.  S.  R.  185  and  note,  5  L.R.A. 
Pa.  St.  536,  31  Atl.  261,  45  A.  S.  R.  236;  Hartford  Iron  Min.  Co.  v.  Cam- 
684,  28  L.R.A.  283.  bria  Min.  Co.,  93  Mi<Ai.  90,  53  N.  W. 

9.  Kingston  v.  Lehigh  Val.  Coal  Co.,  4,  32  A.  S.  R.  488. 

241  Pa.  St.  469,  88  Atl.  763,  49  L.R.A.  12.  See  Ejectment,  voL  9,  pp.  831» 
(N.S.)  557  and  note.  834. 
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possession.^*  A  claixn  under  a  deed  or  color  of  title  will  support 
the  action/*  for  this  i!j  equivalent  to  a  constructive  possession  of  the 
whole  claim,  and  under  such  color  of  title  a  plaintiff  may  recover 
in  ejectment  the  entire  claim,  and  not  merely  the  area  actually 
occupied.^*  As  against  a  trespasser  the  action  may  be  brought  even 
without  notice.**  Under  the  acts  of  Congress  providing  that  in 
actions  at  law  in  the  federal  courts  of  first  instance  effect  shall  be 
given  to  local  laws  and  modes  of  proceeding,  the  holder  of  a  mining 
lease  is  precluded  from  maintaining  an  action  of  ejectment  thereon 
in  the  federal  courts,  if  such  an  action  is  not  maintainable  in  the 
state  courts^'  In  the  courts  of  the  United  States  the  plaintiff  in 
ejectment  must  recover  on  the  legal  title,  and  cannot  recover  upon 
the  equitable  title  evinced  by  his  certificates  of  purchase  made  by 
the  register  of  the  land  office;  and  he  therefore  cannot  commence 
the  action  until  the  making  of  the  patent  for  the  land.** 

156.  Actions  to  Determine  Adverse  Claims. — ^The  locator  of  a  lode 
mining  claim  has  an  estate  and  interest  in  real  property  which  is 
treated  as  an  estate  in  fee  as  against  everyone  except  the  United 
States,  and  he  may  bring  a  suit  to  quiet  title  under  a  statute  which 
permits  such  an  action  to  be  brought  by  any  person  in  possession 
of  real  property,  against  any  person  who  claims  an  estate  therein 
adverse  to  him.**  And  the  owner  of  the  minerals  underlying  land 
is  within  the  protection  of  a  statute  permitting  one  in  peaceable 
'possession  of  lands  to  maintain  a  bill  to  quiet  title  to  them  against 
one  denying  or  disputing  his  title.**  In  such  actions  injunction  may 
be  resorted  to  in  a  proper  case  to  prevent  the  continuance  of  opera* 
tions  pending  the  determination  of  the  action  in  order  to  save  the 
substance  of  the  estate  for  the  party  entitled  thereto.*  It  inheres  in 
the  powers  of  courts  of  equity,  in  the  case  of  mines  and  collieries, 
to  entertain  bills  in  the  nature  of  bills  quia  timet  and  bills  of  peace, 
and  to  remove,  as  a  cloud  on  the  title,  recorded  leases,  where  the 
mining  property  is  exposed  to  irreparable  injury,  as  where  the  lessee 
exceeds  the  limits  imposed  by  the  lease,  especially  where  he  is  insol- 

• 

13.  Lockhart  v.  Johnson,  181  U.  S.  Kerr,  130  U.  S.  256,  9  S.  Ct.  511, 
516,  21  S.  Ct.  665,  45  U.  8.  (L.  ed.)  32  U.  S.  (L.  ed.)  906;  Lawson  v. 
979.  United  States  Min.  Co.,  207  U.  S.  1, 

14.  Wilson  V.  Triumplh  Consol.  Min.  28  S.  Ct.  16,  52  U.  S.  (L.  ed.)  65; 
Co.,  19  Utah  66,  56  Pac.  300,  75  A.  Merced  Min.  Co.  v.  Fremont,  7  CaL 
S.  R.  718.  317,  68  Am.  Dec.  262;  Mt.  Rosa  Min. 

16.  Note:  63  Am.  Dec.  105.  MiliiAg,  etc.,  Co.  v.  Palmer,  26  Colo. 

16.  Gartside  v.  Outlev.  58  Dl.  210,  56,  56  Pac.  176,  77  A.  S.  R.  245  and 
11  Am.  Eep.  59.  note,  50  L.R.A.  289. 

17.  Giiffey  v.  Smith,  237  U.  S.  101,  20.  Gulf  Coal,  etc.,  Co.  v,  Alabama 
35  S.  Ct.  526,  59  U.  S.  (L.  ed.)  856.  Coal,  etc.,  Co.,  145  Ala.  228,  40  So. 

18.  Redfleld  v.  Parks,  132  U.  S.  239,  397,  7  L.R.A.(N.S.)   712. 

10  S.  Ct.  83,  33  U.  S.  (L.  ed.)  327.       1.  Mereed  Min.  Co.  v.  Frem<mt,  7 

19.  Parley's  Park  Silver  Min.  Co.  v.   Cal.  317,  68  Am.  Deo.  262. 
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vent,  and  a  continuation  of  his  course  and  methods  of  mining  in 
violation  of  the  contract  threatens  great  dams^e.'  While  an  adjust- 
ment of  suhsurface  rights  may  be  made  by  compromise,'  there  is 
no  presumption  that  subterranean  rights  under  lode  mining  loca- 
tions were  made  and  determined  where  the  record  of  an  adverse  suit 
is  silent  on  the  subject.*  A  trial  by  jury  in  a  proceeding  as  to  adverse 
mining  claims  is  not  made  necessary  under  the  acts  of  Congress 
providing  for  a  finding  by  jury  on  a  question  of  title.* 

157.  Writ  of  Error  to  Federal  Court. — ^Under  the  well  known  prin- 
ciples defining  and  limiting  tho  appellate  jurisdiction  of  the  federal 
courts  over  the  courts  of  the  states  or  territories,  while,  as  between 
rival  claimiuits  to  a  mine,  the  defeated  party  in  a  state  or  territorial 
court  is  entitled  to  a  writ  of  error  to  a  federal  court  where  an  issue 
is  made  as  to  the  meaning  and  construction  of  the  federal  law,*  the 
mere  fact  that  the  suit  is  brought  under  the  federal  statutes  does 
not  of  itself  confer  jurisdiction  on  a  federal  court  without  diversity 
of  citiaenship,  where  no  question  is  made  as  to  the  meaning  or  con- 
struction of  the  federal  mining  law.'  Where  federal  jurisdiction 
does  not  arise  because  there  is  neither  diversity  of  citizenship,  nor 
any  question  as  to  the  meaning  and  construction  of  a  statute  of  the 
United  States,  the  state  courts  are  to  be  regarded  as  courts  of  "compe- 
tent jurisdiction  to  determine  the  right  of  possession"  within  the 
meaning  of  the  federal  statute  providing  for  the  determination  of 
adverse  claims  to  mining  locations.'  And  so,  a  decision  of  a  state 
court  in  favor  of  a  right  or  privilege  claimed  by  a  party  under  an 
act  of  Congress  will  not  be  reviewed  in  the  supreme  court  of  the 
United  States  at  the  instance  of  the  adverse  party,  who  made  no 

2.  Big  Six  Development  Co.  v.  Lavagoino  v.  Ufalig,  198  U.  S.  443, 
Mitchell,  138  Fed.  279,  70  C.  C.  A.  25  S.  Ct.  716,  49  U.  S.  (L.  ed.)  1119; 
569,  1  L.R.A.(N.S.)  332  and  note.  Reavis  v.  Fianto,  215  U.  S.  16,  30  |S. 
Generally  as  to  actions  to  quiet  title  Ct.  1,  54  U.  S.  (L.  ed.)  72. 

to  real  property  or  to  remove  clouds  7.  Btockbuni  v.  Portland  Gold  Mtn. 

thereon,  and  the  issuance  of  injnnc-  Co.,  175  U.   8.  571,  20   S.  Ct.   222, 

tion  in  aid  of  stidi  remedv,  see  Cloud  44  U.  S.  (L.  ed.)  276;  Shoshone  Min. 

ON  TiTUE,  vol.  5,  p.  634  et  seq.  Co.  v.  Rutter,  177  U.  S.  605,  20  S. 

3.  Montana  Min.  Co.  v.  St  Louis  Ct.  726,  44  U.  S.  (L.  ed.)  864;  De 
Min.,  etc,  Co.,  204  U.  S.  204,  27  S.  Lamar's  Nevada  Gold  Min.  Co.  v.  Nes- 
Ct.  254,  51  U.  S.  (L.  ed.)  444.  bitt,  177  U.  S.  523,  20  S.  Ct.  715, 

4.  La'wson  v.  United  States  Min.  Co.,  44  U.  S.  (L.  ed.)  872;  Lowry  v.  Silver 
207  U.  S.  1,  28  S.  Ct.  15,  62  U.  S.  City  Gold,  etc.,  Min.  Co.,  179  U.  S. 
(L.  ed.)  65.  196,  21  S.  Ct.  104,  45  U.  S.  (L.  ed.) 

5.  Perego  v.  Dodge,  163  U.  S.  160,  151;  Beals  v.  Cone,  188  U.  S.  184, 
16  S.  Ct.  971,  41  U.  S.  (L.  ed.)  1X3.  23  S.  Ct.  275,  47  U.  S.  (L.  ed.)  435. 

6.  Northern  Pae.  Co.  v.  SodorbeiKy  Note:  62  L.R.A.  534. 

188  U.  S.  526,  23  &  Ct.  365,  47  U.  S.       8.  Biaekbom  v.  PorUand  Gold  Min. 
(L.  ed.)  576;. Kennedy  Min.,.  etc.,  Co.   Co.,  175  U.  S.  571,  20  S.  Ct  222,  44 
V.  Argonaut  Min.  Co.,  189  U.  S.  1,   U.  S.  (L.  ed.)  276. 
23  S.  Ct  501,  47  U.  S.  (L.  ed.)  685; 
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claim  under  that  statute  *  or  where  the  case  turned  upon  a  question 
of  fact.**  An  adequate  presentation  of  a  federal  question  to  a  state 
court  to  make  a  case  for  a  writ  of  error  from  the  supreme  court  of  the 
United  States  sufficiently  appears  where  the  record  clearly  shows  that 
the  trial  court  considered  that  the  unsuccessful  party  was  specially 
claiming  rights  under  a  federal  statute  authorizing  an  adverse  of  an 
application  for  a  patent  to  mineral  lands,  and  where  the  highest  state 
court  necessarily  acted  upon  that  assumption  in  delivering  its  opin- 
ion.** Just  as  in  the  state  courts  a  finding  of  fact  by  the  trial  court 
must  be  presumed  to  be  correct  on  appeal,**  so,  on  such  questions,  a 
federal  court  is  required  to  accept  as  true  the  findings  made  by  the 
supreme  court  of  a  state.**  It  follows  that  the  construction  given  by 
the  highest  court  of  a  state  to  a  conveyance  of  mining  property  will  be 
followed  by  the  federal  supreme  court,  on  writ  of  error  to  the  state 
court.**  But  if  a  decision  by  a  state  court  as  to  the  construction  of  an 
act  of  Congress  governing  mining  claims  is  wrong,  it  should  not,  of 
course,  be  followed,  under  the  doctrine  of  stare  decisis  or  on  the  ground 
that  it  has  become  a  settled  rule  of  property,  when  the  construction  of 
that  statute  has  not  been  settled  by  the  supreme  court  of  the  United 
States.** 

XVIII.  Liens  on  and  Taxation  of  Mines  and  Mining  Intbrbsts 

158.  Liens. — ^Under  the  rule  stated  in  a  preceding  paragraph  to 
the  effect  that  mining  locations  are  propffl'ty  in  the  fullest  sense 
of  the  word,  and  that  their  ownership,  transfer,  and  use  are  governed 
by  the  rules  applicable  generally  to  other  property,**  mining  claims 
as  real  property  are  subject  to  the  lien  of  a  judgment  recovered 
against  their  owner,  and  this  lien  is  not  destroyed  by  a  subsequent 
conveyance  of  his  interest  to  a  third  party.*'  So  it  has  been  held 
that  a  mine  is  an  "improvement"  within  the  meaning  of  a  statute 

9.  De  Lamar's  Nevada  Gold  Min.  13,  Eilers  v.  Boatman,  111  U.  S. 
Co.,  177  U.  S.  523,  20  S.  Ct.  715,  356,  4  S.  Ct.  432.  28  U.  S.  (L.  ed.) 
44  U.  S.  (L.  ed.)  872.  454;  Yoaemite  Gold  Min.,  etc.,  Co.  v. 

10.  Moran  v.  Horsky,  178  U.  S.  205,  Emerson,  208  XT.  S.  25,  28  S.  Ct.  196, 
20  S.  Ct.  856,  44  U.  S.  (L.  ed.)  1038;    52  U;  S.  (K  ed.)  374. 

Mammoth  Min.  Co.  v.  Grand  Central       14.  East  *  Central  Eureka  Min.  Co. 

Min.  Co.,  213  U.  S.  72,  29  S.  Ct.  413,  v.  Central  Eureka  Min.  Co.,  204  U.  S. 

53  U.  S.  (L.  ed.)  702.  266,  27  S.  Ct.  258,  51  U.  S.  (L.  ed.) 

11.  Blackburn  v.  Portland  Gold  Min.  476. 

Co.,  r ')  U.  S.  571,  20  S.  Ct.  222,  44  15.  Calhoun  Gold  Min.  Co.  v.  Ajax 

U.S.  (L.  ed.)  276.    And  see  generally,  Gold  Min.  Co,  27   Colo.   1,  59  Pac. 

UNfTBD  States  CoimTS.  607,  83  A.  S.  R.  17,  50  L.R.A.  209. 

12.  Farminj^ton    Gold   Min.   Co.   v.  16.  See  supra,  par.  62. 
Rhymney  Gold,  etc.,  Co.,  20  Utah  363,  17.  Bradford  v.  Morrison,  212  U.  S. 
58  Pac.  832,  77  A.  S.  R.  913;  Stewart  389,  29  S.  Ct.  349,  63  U.  S.  (L.  ed.) 
V.  Bin{?bam  Gold,  etc.,   Co.,  29  Utah  564. 

443,  82  Pac.  475,  110  A.  S.  R.  719. 
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giving  a  lien  on  buildings  or  improvements  for  materials  fumished,^^ 
or  for  labor  expended  on  it  within  the  meaning  of  the  mechanic's 
lien  laws>*  likewise,  a  mechanic's  or  materialman's  lien  may  be 
had  and  enforced  against  an  oil  well  for  labor  done  and  material 
furnished  in  drilling  sach  well,  since  oil  wells  are  "structures,"  *• 
and  a  tract  of  land  in  process  of  development  as  an  oil  mine  is  a 
mining  claim  Within  the  meaning  of  the  mechanic's  lien  law.^  Liens 
of  this  type  apply  to  claims  in  which  minerals  have  not,  as  well 
as  those  in  which  minerals  have,  been  found,*  and,  when  properly 
asserted,  extend  to  the  entire  claim  or  group  of  claims  under  opera- 
tion.' While  statutes',  giving  liens  to  laborers  and  mechanics  for 
their  work  and  labor,  are  to  be  liberally  construed,^  those  claiming 
such  a  lien  must,  nevertheless,  bring  themselves  clearly  within  the 
provisions  of  the  statute,^  and  assume  the  burden  of'  showing  its.  basis 
in  contract,  either  express  or  implied,  with  the  owner  of  the  mine 
upon  which  the  lien  is  claimed.^  If  this  is  not  done  the  lien  will 
not  be  allowed.'  Where  a  lease  of  mining  property  provides  that 
the  lessees  shall  work  and  develop  the  mine  iind  pay  the  lessor  a 
percentage  of  the  net  profits,  the  lessees  are,  under  certain  statutes, 
regarded  as  the  agents  of  the  lessor,  and  both  his  and  their  interests 
are  subject  to  liens  for  work  done  in  developing  the  mine  and  extract- 
ing ore,^  and  it  may  be  that  lessees  are  personally  liable  for  the 
unpaid  amount,  whether  or  not  they  are  technically  partners.* 

18.  Central  Trust  Go.  v.  Sheffield,  3.  Molntyre  v.  HjacQiimiaSy  41  Uont. 
etc.,  Coal,  eto.,  Co.,  42  Fed.  106,  9  87,  108  Pac.  353,  137  A.  S.  B.  701 
L.R.A.  67.  and   note.     And  '  see   generally,  Ms- 

19.  Flagstaff  Silver  Min.  Co.  v.  Cul-  chanics'  Liens,  ante,  pp.  891,  893. 
lins,  104  U.  S.  176,  26  U.  S.  (L.  ed.)  4.  Davis  v.  Alvord,  94 -tf.  S.  645, 
704;  Fernandez  v.  Burleson,  110  Cal.  24  tJ.  S.  (L.  ed.)  283j  Flagstaff  Silver 
164,  42  Pac.  566,  52  A.  S.  R.  75  and  Min.  Co.  v.  Cullins,  104  U.  S.  176, 
note;  Davidson  v.  Jennings,  27  Colo.  26  U.  S.  (L.  ed.)  704.  See  generally, 
187,  60  Pac.  354,  83  A.  S.  R.  49,  48  Mbchakics'  LtbnS,  ante,  pp.  891,  893. 
L.R.A.  340 ;  Pendergast  v.  Yaudes,  124  6.  Davidson  v.  Jennings^  27  Colo. 
Ind.  159,  24  N.  E.  724,  8  L.R.A.  849 ;  187,  60  Pac.  354,  83  A.  S.  R.  49,  48 
Mclntyre  v.  MacGinniss,  41  Mont.  ST,  L.R.A.  340. 

108  Pac.  353,  137  A.  S.  R.  701.  6.  Jurgenson  v.  DiUer,  114  Cal.  491, 

20.  Berentz  v.  Belmont  Oil  Min.  Co.,  46  Pac.  610,  55  A.  8.  R.  fiiS  and  note. 
148  Cal.  577,  84  Pac.  47,  113  A.  S.  R.  7.  Steel  v.  Argentine  Min.  Co.,  4 
308;  Haskell  v.  Gallagher,  20  Ind.  Idaho  505,  42  Pac.  585,  95  A.  S.  R. 
App.  224,  50  N.  E.  485,  67  A.  S.  R.  144 ;  Idaho  Gold  Min.  Co.  v.  Winchell, 
250;  Kanawha  Oil,  etc.,  Co.  v.  Wen-  6  Idaho  720^  69  Pac.  533,  96  A.  S.  R. 
ner,  71  W.  Ya!  477,  76  S.  E.  893^  290;  Williama  v.'  Tofedo  Coal  Co.,  26 
43L.R.A.(N.S.)  559  and  note.  Ore.  426,  36  Pae.  159,  42  A.  S.  R. 

1.  Berentz  v.  Belmont  Oil  Min.  Co.,  799. 

148  Cal.  577,  84  Pac.  47, 113  A.  S.  R.  '  8.  Ifiggins  ▼.  Cariotta  Gold  Min. 
308.  Co.,  148  Cal.  700,  84  Pac.  768,  113  A. 

2.  Williams  v.  Toledo  Coal  Co.,  25  S.  R.  344. 

Ore.  426,  36  Pac.  159,  42  A.  S.  R.  9.  Mclntyre  v.  MacGinniss,  41  Mont. 
799.  "87,  108  Pac.  853,  137  A.  8.  R.  701. 
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159.  Tazatira. — The  rule  is  well  established  that  when,  by  an 
instrument  in  proper  form,  the  fee  in  the  mineral  is  severed  from 
the  fee  in  the  surface,  each  -estate  should  be  assessed  separately  for 
taxation  purposes,^^  and  this  rule  applies  to  a  severance  from  the 
surface  of  oil  and  gas  as  minerals.**  .  Where  an  oil  and  gas  lease  con- 
veys a  freehold,  it  should  be  assessed  for  taxation  as  real  estate ;  ** 
but  it  has  been  held,  where  under  such  a  lease  provision,  among 
other  covenants,  is  made  for  a  royalty  on  the  oil  and  gas  produced, 
that  the  oil  while  it  remains  in  situ  must  be  regarded  as  realty,  and 
as  remaining  the  property  of  the  lessor  until  brought  to  the  sur- 
face.** A  statute  providing  that  any  mining  ri^t  may  be  conveyed 
by  lease,  and  that  such  conveyance  shall  be  considered  as  separating 
such  right  from  the  land  so  that  it  may  be  taxed  sepamtely,  applies 
to  an  oil  lease.*^  The  principles  of  taxation  must  govern  in  the 
interpretation  of  statutes  relating  to  the  taxation  of  minerals  or  min- 
eral lands,  it  being  sufficient  to  mention  in  this  connection,  in  addi- 
tion to  what  has  been  said,  that  constitutional  provisions  are  some- 
times designed  for  the  purpose  of  authorizing  a  tax  on  minerals  and 
their  products  as  upon  other  property ;  **  and  that  the  question  of 
taxing  minerals  or  mineral  lands  may  be  one  of  construction  of 
special  grants,**  or  of  the  language  of  particular  contracts.*'  Inde- 
pendently of  the  operations  of  the  sixteenth  amendment  of  the  fed- 
eral constitution,  a  tax  on  the  product  of  a  mine  is  not  a  tax  upon 
property  as  such  because  of  its  ownership,  but  is  a  true  excise  levied 
on  the  result  of  the  business  of  ^rrylilg  on  mining  operations.  There 
is  no  authority  for  taking  taxation  of  mining  corporations  out  of  the 

10.  Elder  V.  Wood,  208  U.  S.  226,  127  Ky.  262, 105  S.  W.  447, 17  L.R.A. 
28  S.  Ct  263,  52  U.  S.  (L.  ed.)  464;    (N.S.)  688. 

St.  Louis  Consol.  Coal  Co.  v.  Baker,  Note:  140  A.  S.  R.  968. 

135  111.  545,  26  N.  E.  651,  12  L.R.A.  la.  Carter  v.  Tyler  Coupty  Court, 

247;  Wolfe  County  v.  Befkett,  127  Ky.  45  W.  Va.  806,  32  S.  E.  21j6,  43  L.R.A. 

252,  105  S.  W.  447,  17  L.R.A.(N.S.)  725. 

688;  Washburn  v.  Gregory  Co.,  125  14.  Graciosa  Oil  Co.  v.  Santa  Bar- 
Minn.  491,  147  N.  W.  706,  L.R.A.  bara  County,  155  Cal.  140,  99  Pac.  283, 
1916D  304  and  note;  Delaware,  etc.,  20  L.R.A.(N.S.)  211;  People  v.  Bell, 
R.  Co.  y.  Sanderson^  109  Pa.  St.  683,  237  111.  332,  86  N.  E.  593,  15  Ann. 
1  Atl.  394,  68  Am-  Rep.  743.  Gas.  511,  19  L.R.A.(N.S.)  746. 

Notes:  140  A.  S.  R.  968;  17  L.R.A.  16.  Nephi  Plaster,  etc.,  Co.  v.  Juab 

(N.S.)    688;   L.R.A.1916D   307.  County,  33  Utah  114,  93  Pac.  53,  14 

11.  RockweU  V.  Warren  County,  228  L.R.A.(N.S.)  1043. 

Pa.  St.  430,  77  AtL  665,  139  A.  S.  R.  16.  Northern  Pac.  R.  Co.  v.  Mvers, 

1006    (distinguishing  in   this   respect  172  U.  S.  589,  19  S.  Ct.  276,  43  U.  S. 

from  a  mere  license,  which  does  not  (L.  ed.)  564;  Central  Pac.  R.  Co.  v. 

constitute  an  estate  in  land).    And  see  Neyada,  162  U.  S.  512,  16  S.  Ct.  885, 

supra,  par.  113.  40  tJ.  S.  (L.  ed.)  1057. 

12.  People  V.  Bell,  237  111.  332^  86  17.  Pottibone  v.  Smith,  150  Pa.  St. 
N.  E.  593, 15  Ann.  Cas.  511, 19  L.aA.  118,  24  Ati.  693,  17  I1.R.A.  423.  See 
(N.S.)  746;  Wolfe  County  v.  Beckett,  generally,  Taxation. 
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rule  established  by  that  amendment,  nor  is  there  any  basis  for  the 
contention  that,  owing  to  inadequacy  of  the  allowance  for  deprecia- 
tion of  ore  body,  the  income  tax  of  1913  is  equivalent  to  one  on 
the  gross  product  of  mines,  and  as  such  a  direct  tax  on  the  property 
itself,  and  therefore  beyond  the  purview  of  that  amendinent  and 
void  for  want  of  apportionment.^® 

18.  Stanton  v.  Baltic  Min.  Co.,  240  U.  S.  103,  36  S.  Ct  278,  60  U«  S. 
(L.  ed.)  546. 


MISCEGENATION 

See  Criminal  Law,  vol.  8,  p.  S49. 


MINISTERS  AND  AMBASSADORS 

See  International  Law,  vol.  15,  p.  9L  . 
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MONEY 


1.  Definitions 

2.  Money  as  Property 

3.  What  Constitutes  Money  Generally 

4.  Bank  Notes  as  Money 

5.  Meaning  as  Used  in  Wills 

6.  Power  of  Congress  to  Regulate  and  Control  Generally 

7.  Issuance  of  Paper-  Money 

8.  Power  to  Make  Notes  Legal  Tender 

9.  Power  to  Prevent  Destruction  and  Elxportation  of  Coin 

10.  Power  of  States  as  to  Money  Generally 

11.  Bills  of  Credit 

12.  What  Constitutes  Legal  Tender  Generally 

13.  Mutilated  or  Defaced  Coins  or  Notes  as  Legal  Tender 

14.  Right  to  Pay  in  Any  Legal  Tender  as  Affected  by  Contract 

15.  PapCT  Money 

16.  Standard  of  Value 

17.  Foreign  Money 

18.  Confederate  Notes  Generally 

19.  Right  of  Agent  to  Receive  Confederate  Notes 

20.  Counterfeit  Money  "..'.'•  .'T 

21.  Redemption  of  Mutilated  Coin 

22.  Admissibility  of  Parol  Evidence  to  Explain  Medium  of  Payment 


1.  Definitions. — It  has  been  said  that  in  a  literal  sense  money 
means  cash,*  but,  while  it  includes  coin,  it  is  generally  considered 
not  to  be  confined  to  it  and  is  not  a  synonym  of  coin.'  The  term 
is  used  to  designate  the  whole  volume  of  the  medium  of  exchange 
recognized  by  the  custom  of  merchants  and  the  laws  of  the  country.* 
It  is  a  generic  term,  and  covers  everything  which  by  common  con- 
sent represents  property,*  and  passes  as  such  currently  from  hand  to 

1.  Jacobs's  Estate,  140  Pa.  St.  268,  165,  33  L.R.A.  585;  State  v.  Eube,  20 
21  Atl.  318,  23  A.  S.  R.  230, 11  L.R.A.  Wis.  217,  91  Am.  Dec.  390 ;  State  v. 
767.  McFetridge,  84  Wis.  473,  54  N.  W. 

2.  Klauber  v.  Biggerstaflf,  47  Wis.  1,  998,  20  L.R.A.  223. 

561,  3  N.  W.  357,  32  Am.  Rep.  773.  4.  Hendry  v.  Benlisa,  37  Fla.  60fl, 

3.  State  v.  Finnegean,  127  la.  286,  20  So.  800,  34  L.R.A.  283;  Crutchfield 
103  N.  W.  155,  4  Ann.  Cas.  628;  v.  Robins,  5  Humph.  (Tenn.)  15,  42 
AUibone  v.  Ames,  9  S.  D.  74,  68  N.  W.  Am.  Dec.  417  and  note ;  Klauber  v. 
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hand,^  whetber  it  be  the  iron  of  the  Spartans,  the  cowry  of  the  Afri- 
can, the  gold  and  siiyer  of  the  world,  or  the  Jpaper  of  modern  Europe 
and  America.*  It  is  not  necessary  that  the  medium  of  exchange  be 
legal  tender  in  order  that  it  may  be  classed  as  money ,^  for  even 
coined  money  is  not  under  all  circumstances  legal  tender.^  Money 
is  sometimes  popularly  used  as  indicating  property  of  every  descrip- 
tion. Thus  it  is  very  common  to  refer  to  a  person  as  a  ''moneyed 
man"  because  of  his  large  possessions,  although  his  entire  property 
may  consist  of  real  estate.*  The  word  "moneys"  is  not  of  more 
extensive  signification  than  the  word  "money,"  but  on  the  contrary 
they  are  usiBd  indiscriminately  as  conveying  the  same  sense  and 
meaning. ^^  While  the  term  "currency"  has  been  limited  to  bank 
bills,  or  other  paper  money,  which  passes  at  par  as  a  circulating 
medium  in  the  business  community,  as  and  for  the  constitutional  coin 
of  the  country, ^^  it  has  also  been  held  that  it  includes  both  coin 
and  paper  money  and  is  practically  synonymous  with  money;  and 
that  the  only  practical  distinction  between  paper  money  and  coined 
money,  as  currency,  is  that  coined  money  must  generally  be  received, 
paper  money  may  generally  be  speeially  refused,  in  payment  of 
debt,  but  a  payment  in  either  is  equally  made  in  money.^*  The 
term  "current  funds"  means  current  money,  par  funds,  or  money 
•circulating  without  any  discoimt,^'  and  is  intended  to  cover  what- 
ever is  receivable  and  current  by  law  as  money,  whether  in  the  form 
of  notes  or  coin.  At  one  time  shortly  after,  the  first  Lssue  in  this 
country  of  notes  declared  to  have  the  quality  of  legal  tender,  it  was 
a  common  practice  of  drawers  of  bills  of  exchange  or  cheeks,  or 
makers  of  promissory  notes,  to  indicate  whether  the  same,  were  to 
be  paid  in  gold  or  silver,  or  in  such  notes;  and  the  term  "current 
funds"  was  used  to  designate  any  of  these,  all  being  current  and 

Biggerstaff,  47  Wis.  551,  3  N.  W.  357,       8.  Klauber  v.  Biggerstaff,  47  Wis. 

32  Am.  Rep.  773.  551,  3  N.  W.  357,  32  Am.  Rep.  773. 

Note :  23  A.  S.  R.  232.  See  infra,  par.  12  et  seq. 

6.  State  V.  Finnegean,  127  la.  286,  .  9.  Jaeobs's  Estate,  140  Pa.  St.  ^68, 

103   N.   W.   155,   4  Ann.    Cas.   628;  21  Atl.  318,  23  A.  S.  R.  230, 11  L.R.A. 

Crutchfield    v.     Robins,    5    Humph.  767. 

(Term.)  15,  42  Am.  Dec.  417  and  note;  .  10.  Mann  v.  Mann,  14  Johns.   (N. 

Klauber  v.  Biggerstaff,  47  Wis.  561,  Y.)  1,  7  Am.  Dec.  416. 
3  N.  W.  357,  32  Am,  Rep.  773.  11.  Galena  Ins.  v.  Kupfer,  28  111. 

6.  State  V.  Finnegean,  127  la.  286,  332,  81  Am.  Dec.  284.    See  also  Wood- 
103  N.   W.   155,   4  Ann.    Cas.    628;  ruff  v.  Mississippi,  162  U.  S.  291,  16 
Crutchfield    v.    Robins,    5     Humph.  S.  Ct.  820,  40  U.  S.  (L*  ed.)  »73. 
(Tenn.)  15,  42  Am.  Dec.  417.  12.  Klaub«r  v.  Biggerstaff,  47  Wis. 

7.  State  V.  Finnegean,  127  la.  286,  551,  3  N.  W.  357,  32  Am.  Rep.  773. 
103   N.   W.   155,  4   Ann.    Cas.   628 ;       18.  Ga,lena  Ins.  Co.  v.  Kupfer,  28 
Crutchfield    v.     Robins,     5     Humph.  III.  332,  81  Am.  Dec.  284  and  note; 
(Tenn.)  15,  42  Am.  Dec.  417;  Klauber  Klauber  v.  Biggerstaff,  47  Wis.  551, 
V.  Biggerstaff,  47  Wis.  551,  3  N.  W.  3  N.  W.  357,  32  Am.  Rep.  773. 

357,  32  Am.  Rep.  773. 
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deckred,  by  positive  enactment,  to  be  legal  tender.^^  The  word 
'^specie"  means  gold  or  silver  coins  of  the  coinage  of  the  United 
States." 

2.  Money  as  Property* — Money  in  practical  commercial  operations 
possesses  such  value  by  way  of  immediate  purchasing  or  exchange 
powers  as  in  effect  robs  it  of  a  mere  representative  character,  and 
clothes  it  with  the  dignity  of  property  having  intrinsic  value.^*  This 
is  true  whether  we  regard  any  of  its  forms  or  any  of  its  theories. 
It  may  be  composed  of  a  precious  metal,  and  hence  valuable  of  itself, 
gaining  little  or  no  addition  of  value  from  the  attributes  which  give 
it  its  ready  exchangeability  and  currency.  And  its  other  forms  are 
immediately  convertible  into  the  same  precious  metal,  and  even  with- 
out such  conversion  have,  at  times,  even  greater  commercial  efficacy 
than  it.^'  Thus  while  gold  coin  is  in  one  sense  money  it  is  in 
another  an  article  of  merchandise,^^  and  in  several  cases  it  has  been 
held  that  while  gold  and  silver  were  at  a  high  premium  above  paper, 
and  not  circulated  as  money,  coin  was  not  to  be  considered  as  cur- 
rency but  as  a  commodity.^* 

3.  What  Conatitutes  Mos^y  Generally. — In  accordance  with  the 
rule  previously  stated,*^  that  money  may  mean  not  only  legal  tender 
coin  or  paper  money,  but  also  any  other  circulating  medium,  or 
any  instruments  or  tokens  in  general  use  in  the  commercial  world 
as  representative  of  value,  and  that  it  includes  whatever  is  actually 
and  lawfully  current  in  commercial  transactions  as  the  equivalent 
of  legal  tender  coin  and  paper  money,  many  instruments  which  are 
neither  coin  nor  paper  money  have  been  classed  as  money.*  Thus 
certificates  of  deposits  or  other  vouchers  for  money  deposited  in  solv- 
ent banks,  payable  on  demand,  are  a  most  convenient  medium  of 
exchange,  and  are  extensively  used  in  commercial  and  financial  trans- 
actions to  represent  the  money  thus  deposited,  and  as  the  equivalent 
thereof,  and  are  considered  in  most  transactions  as  money.*     So  a 

14.  Woodruff  V.  Miasissippi,  162  U.  1.  Skinner  v.  Moon?,  19  N.  C.  138, 

S^  291, 16  S.  Ct.  820,  40  U.  S.  <L.  ed.)  30  Am.  Dec.  155  (holding  that  nego- 

^73.  tiable  securities  may   be  attached  as 

16.  Belford  v.  Woodward,  168  111.  "money  due  to  the  defendant"  in  the 

122,  41  N.  E.  1097,  29  L.R.A.  593.  attachment) ;  State  v.  McFetridge,  84 

16.  State  V.  Parmenter,  50  Wash.  Wis.  473,  54  N.  W.  1,  998,  20  L.R.A. 
164,  96   Pao.  1047,  19  L.R.A.(N.S.)  223. 

707.  2.  AlHbone  r.  Ames,  9  S.  D.  74,  68 

17.  Pirie  v.  Chicago  Title,  etc.,  Co.,  N.  W.  165,  33  L.R.A.  585;  State  v. 
182  U.  S.  438,  21  S.  Ct.  906,  45  U.  S.  McFetridge,  84  Wis.  473,  54  N.  W. 
(L.  ed.)  1171.  1,  998,  20  L.R.A.  223. 

18.  Gregory  v.  Morris,  96  U.  8.  619,  Note :  Ann.  Cas.  1912C  356. 

24  U.  S.  (L.  ed.)  740.  Generally  as  to  the  definition   and 

19.  Klauber  v.  Biggerstaff,  47  Wis.  nature  of  certificates  of  deposit,  see 
551,  3  N.  W.  367,  32  Am.  Rep.  773.    Banks,  vol  3,  p.  670  et  seq. 

;    20.  See  supra,  par.  1. 
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certified  check,  while  not  a  legal  medium  of  payment,  is  a  substi- 
tute for  money  which  is  commonly  and  generally  used  in  business 
and  commercial  transactions  and  likewise  in  legal  proceedings  and 
may  be  eonsidered  as  so  much  money.  Thus  it  has  been  held  that, 
under  a  statute  authorizing  a  money  deposit  in  lieu  of  an  under* 
taking,  the  deposit  of  a  certified  check  is  a  sufficient  compliance 
with  the  statute.*  And  it  has  been  held  that,  where  the  question 
involved  was  whether  negotiable  paper  was  purchased  with  money, 
an  uncertified  check  received  and  presently  paid  in  cash  was  equiva- 
lent to  money.^  But  it  has  been  held  that  where  payment  of  a 
judgment  is  required  to  be  made  in  money,  the  receipt  by  the 
clerk,  the  consideration  of  which  is  anything  but  money,  as  debts 
due  by  himself,  choses  in  action  or  property,  is  not  a  satisfaction 
of  the  judgment,  and  no  hindrance  to  its  collection.*  A  statute 
prohibiting  anyone  from  issuing  or  putting  into  circulation  any 
note  or  other  obligation  for  a  less  sum  than  one  dollar,  intended 
to  circulate  as  money  or  to  be  received  or  used  in  lieu  of  lawful 
money,  is  not  violated  by  issuing  an  obligation  by  the  terms  of 
which  the  obligor  agrees  to  pay  to  the  bearer  on  demand  a  speci- 
fied sum  in  goods  at  the  obligor's  store,  for  it  is  not  payable  in 
money  and  is  not  solvable  in  that  medium,  the  sum  named  being 
merely  to  limit  the  value  of  the  goods  demandable.*  The  fees  and 
emoluments  received  by  a  public  officer  in  payment  for  his  services 
are  not  "public  money''  under  a  statute  which  provides  that  he  may 
retain  a  certain  amount  for  his  services  and  the  expenses  of  his  office 
and  account  for  the  remainder,  and  he  cannot  be  prosecuted  for 
embezzlement  on  the  ground  that  he  has  converted  the  surplus,  espe- 
cially where  there  has  been  no  accounting.'  Under  a  statute  requir- 
ing a  public  officer  to  pay  out  the  same  money  that  he  receives,  if 
the  public  creditors  receive  directly  from  his  hands  or  from  banks 
on  his  drafts  money  having  the  same  value  and  essential  qualities 
as  that  paid  to  him,  he  does  pay  out  the  same  moneys  received  and 
held  by  him  by  virtue  of  his  office  within  the  meaning  and  inten- 
tion of  such  a  statute.  This  is  so  becavise  money  is  in  its  nature 
severable,  one  coin  or  note  having  the  same  essential  qualities  and 
value  possessed  by  any  othor  of  like  denomination,  and  the  law  does 
not  concern  itself  to  trace  and  identify  each  specific  coin  or  note.^ 
4,  Bank  Notes  as  Money. — ^The  courts  are  not  agreed  whether  bank 
notes  are  to  be  classed  as  money,  but  the  weight  of  authority  an^l 

8.  Smith  V.  Field,  19  Idaho  558, 114  6.  United  States  v.  Van  Auken,  96 

Pac.  668,  Ann.  Cas.  1912C  364  and  U.  S.  366,  24  U.  S.  (L.  ed.)  852. 

note.    And  see  Chkcks,  vol.  5,  p.  517.  7.  United  States  v.  Mason,  218  U. 

4.  Poorraan  v.  Woodward,  21  How.  S.  517,  31  S.  Ct.  28,  54  U.  S.  (L.  ed.) 

266,  16  U.  S.  (L.  ed.)  152.  1133. 

6.  Cmtchfield  v.  Robins,  6  Hamph.  8.  State  v.  McFetrid^,  84  Wis.  473, 

(Tenn.)  15,  42  Am.  Dee.  417.  54  N.  W.  1,  998,  20  L.R.A.  223. 
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the  better  reason  supports  the  rule  that  baak  notes  constitute  a  part 
of  the  common  currency  of  the  country,*  and,  ordinarily,  pass  as 
money.  ^®  When  they  are  received  as  payment,  the  receipt  is  always 
given  for  them  as  money,*^  They  are  a  good  tender  as  money, 
unless  specially  objected  to ;  ^*  and  they  are  not,  like  bills  of  exi^haage, 
considered  as  mere  securities  or  documents  for  debts.^*  Bank  notes 
lawfully  issued  and  actually  current  at  par  in  lieu  of  coin  are  treated 
as  money,  because  flowing  as  such  through  the  channels  of  trade 
and  commerce  without  question.^*  They  have  generally  been  classed 
as  money  even  in  criminal  proceedings  where  ordinarily  the  greatest 
strictness  of  construction  prevails.**  But  all  bank  notes  axe  not  neces- 
sarily money.  In  this  use  of  the  term,  money  includes  only  such 
bank  notes  as  are  current  de  jure  et  de  facto  at  the  locus  in  quo; 
that  is,  bank  notes  which  are  issued  for  circulation  by  authority  of 
law,  and  are  in  actual  and  general  circulation  at  par  wdth  coin,  as 
a  substitute  for  coin,  interchangeable  with  coin;  bank  notes  which 
actually  represent  dollars  and  cents,  and  are  paid  and  received  for 
dollars  and  cents  at  their  legal  standard  value.  Whatever  is  at  a 
discount — that  is,  whatever  represents  less  than  the  standard  value 
of  coined  dollars  and  cents  at  par — does  not  properly  represent  dollars 
and  cents,  and  is  not  money.**  Notwithstanding  the  generally  pre- 
vailing rule  that  bank  notes  are  money,  there  is  considerable  author- 
ity, especially  among  the  earlier  cases,  which  maintain  the  rule  that 
bank  notes  are  not  to  be  classed  as  money.*' 

5.  Meaning  as  Used  in  Wills. — ^Where  there  is  nothing  in  a  will 
calling  for  a  construction  of  the  word  "money"  in  any  other  than  its 
popular  and  legal  meaning  it  will  be  confined  to  gold  and  silver 

9.  United  States  Bank  v.  Georgia  Bank,  10  Wheat.  333,  6  U.  S.  (L.  ed.) 
Bank,  10  Wheat.  333,  6  U.  S.  (L.  ed.)  334;  Klauber  v.  Biggerstaff,  47  Wis. 
334 ;  Klauber  v.  BiggerstaflP,  47  Wis.  551,  3  N.  W.  357,  32  Am.  Rep.  773. 
561,  3  N.  W.  357,  32  Am.  Rep.  773.  14.  Woodruff  v.  Mississippi,  162  IT. 

Note:  4  Ann.  Cas.  630.  S.  291,  16  S.  Ct.  820,  40  U.  S.  (L. 

10.  United  States  Bank  v.  Oeoiyna  ed.)  973;  Klauber  v.  Bif^erstaff,  47 
Bank,  10  Wheat.  333,  6  U.  S.  (L.  ed.)  Wis.  551,  3  N.  W.  357,  32  Am.  Rep. 
334;  Crutchfield  v.  Robins,  5  Humph.   773. 

(Tenn.)  15,  42  Am.  Dec.  417;  Ross  v.  Note:  4  Ann.  Cas.  630. 

Burlington  Bank,  1  Aikens  (Vt.)  43,  16.  State  v.  Finnegean,  127  la.  286, 

15  Am.  Dec.  664;  Klauber  v.  Bigger-  103  N.  W.  155,  4  Ann.  Cas.  628;  State 

staff,  47  Wis.  551,  3  N.  W.  357,  32  Am.  v.  Kube,  20  Wis.  217,  91  Am-  Dec. 

Rep.  773.  390. 

Note:  4  Ann.  Cas.  639.  •    Note:  4  Ann.  Cas.  630. 

And  see  Banks,  vol.  3,  p.  600  et  And  see  Embezzlement,  vol.  9,  p. 

aeq.  1268  et  seq.;  Larceny,  vol.  17,  p.  29. 

11.  United  States  Bank  v.  Oeox^a  16.  Klauber  v.  Biggerstaff,  47  Wis. 
Bank,  10  Wheat.  333,  6  U.  S.  (L.  ed.)  551,  3  N.  W.  357,  32  Am,  Rep.  773. 
334;  Klauber  v.  Biggerstaff,  47  Wis.  17.  Hamilton  v.  State,  60  Ind.  193, 
551,  3  N.  W.  357,  32  Am.  Rep.  773.  28  Am.  Rep.  653. 

12.  See  infra,  par.  12  et  seq.  Note :  4  Ann.  Cas.  630. 

13.  United  States  Bank  v.  Georgia 
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and  other' oireulaiing  medium  of  the  bountry^  wheliher  in  tiie  personal 
posseflsion  of  the  testator  or  deposited  in  a  bank.^^  Especially  is  this 
true  where  from  an  examination  of  the  will  it  clearly  appears  that 
the  testator  understood  how  to  explain  the  word  when  he  meant  to 
designate  other  property  than  his  cash  in  hand.^*  Beyond  these 
bounds  the  word  cannot  be  extended^  unless  it  be  accompanied  with 
explanations,  showing  that  the  testator  alluded  to  other  property  than 
his  cash,  and,  defining  that  property  as  money  at  interest,  on  bond 
and  mortgage,  or  money  in  the  public  funds.  If  he  uses  the  word 
absolutely,  without  any  such  accompanying  qualification  or  refer- 
ence, it  cannot  be  construed  beyond  its  usual  and  legal  signification, 
without  destroying  all  certainty  and  precision  in  language,  and  involv- 
ing  the  meaning  of  wills  in  great  uncertainty .*•  However,  the  con- 
struction of  a  will  may  require  that  the  word  shall  be  held  to  include 
not  only  cash  ot  currency  but  also  real  and  personal  property,  espe- 
cially where  it  is  tised  in  a  residuary  claused  Thus  if  it  appears 
that  at  the  time  of  the  execution  of  a  will  the  testator  owned  no  real 
estate,  and  that  by  the  terms  of  his  will  it  was  clearly  his  intention 
to  dispose  of  his  entire  esta;te,  and  to  exclude  his  heirs  at  law  from 
participation  therein,  the  word  "money''  used  in  the  residuary  clause 
may  be  construed  to  indude  real  estate  acquired  after  the  execution 
of  the  will.* 

6.  Power  of  Congress  to  Regulate  and  Control  Generally. — ^To  the 
end  that  money  throughout  the  United  States  may  be  uniform,*  the 
constitution  of  the  United  States  gives  to  Congress  the  exclusive  power 
to  coin  money,  regulate  the  value  thereof,  and  of.  foreign  coin,  and 
to  borrow  money  on  the  credit  of  the  United  States;  and  Congress 
has  power  to  make  all  laws  which  shall  bo  necessary  and  proper  to 
carry  into  effect  such  powers.*  Under  the  power  to  coin  money  and 
the  power  to  borrow  money,  taken  together,  Congress  is  authorized 
to  establish  a  national ,  currency,  either  in  coin  or  in  paper  and  to 
make  that  currency  lawful  money  for  all  purposes,  as  regards  the 
national  government  or  private  individuals.*     Having  the  power 

18.  Mann  v.  J^fann,  14  J6bn^.   (N.   of  wiHs,  see  Wnxs. 

Y.)  1,  7  Am.  Dec.  416.  *     S.  Legal  Tender  Cases,  12  Wall.  457, 

19.  Ellicott  V.  Ellicott,  00  MdL  321,   20  U.  S.  (L.  ed.)  287. 

45  Atl.  183,  48  L.R.A.  58;  Mann  v.  4.  United  States  v..  Ballard,  14  Wall. 

Mann,  14  Johns.   (N.  t.)   1,  7  Am.  467,   20  U.   S.    (L.   ed.)    845;   Lepal 

Dec.  416.  Tender  Case,  110  U.  S.  421,  4  8.  Ct. 

20.  Mann  v.  Mann,  14  Johns.  (N.  J22,  28  U.  S.  (L.  ed.)  204;  Linp  Sn 
Y.)  1,  7  Am,  Dec  416.  Fan  v.  United  States,  218  U.  S.  302, 

1.  In  re  Miller,  48  Cal.  165,  17  Am.   31  S.  Ct.  21^  54  U.  S.  (L.  ed.)  1049, 
Rep.  422.  30  L.R.A.(N.S.)  1176. 

Note :  23  A.  S.  R.  232.  6.  Legal   Tender   Case,  110   U.   S. 

2.  Jacobs's  Estate,  140  Pa.  Si.  268,  421,  4  S.  Ct.  122,  28  U.  S.  (L.  ed.) 
21  Atl.  318,  23  A.  S.  R.  230, 11  L.1Ul.  204.                                                 . 
767.    Generally  as  to  the  construction 
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and  haTing  undertaken  to  provide  a  currency  for  the  whole  country 
Congress  may  secure  the  benefit  of  it  to  the  people  by  appropriate 
legislation.  To  this  end  Congress  has  denied  the  quality  of  legal 
tender  to  foreign  coins,  and  has  provided  by  law  against  the  impo- 
sition of  counterfeit- and  base  coin  on  the  community.  To  the  same 
end  Congress  may  restrain,  by  suitable  enactments,  the  circulation 
as  money  of  any  notes  not  issued  under  its  own  authority.  Without 
this  power  its  attempts  to  secure  a  sound  and  uniform  currency  for 
the  country  must  be  futile.*  The  power  to  regulate  the  value  of 
coin  may  be  exercised  from  time  to  time  as  the  value  of  metal  changes, 
for  confessedly  the  power  to  regulate  the  value  of  money  coined  and 
of  foreign  coins  is  not  exhausted  by  the  first  regulation.'  So  Con- 
gress may  issue  coins  of  the  same  denominations  as  those  already 
current  by  law,  but  of  less  intrinsic  value  than  those,  by  reason  of 
containing  a  less  weight  of  the  precious  metals,  and  thereby  enable 
debtors  to  discharge  their  debts  by  the  payment  of  coins  of  the  less 
real  value.^ 

7.  Issuance  of  Paper  Money. — It  is  a  prerogative  of  every  govern- 
ment,  not  restrained  by  its  constitution,  to  anticipate  its  resources  by 
the  issue  of  bills  of  credit.  This  power  is  entirely  distinct  from  that 
of  coining  money  and  regulating  the  value  thereof.  It  is  not  only 
embraced  in  the  power  to  make  all  necessary  auxiliary  laws,*  but 
the  exercise  of  the  power  to  emit  bills  of  credit  not  being  prohibited 
to  Congress  by  the  constitution,  it  is  included  in  the  power  expressly 
granted  to  borrow  money  on  the  credit  of  the  United  States.**  This 
power  to  borrow  money  on  the  credit  of  the  United  States  is  the 
power  to  raise  money  for  the  public  use  on  a  pledge  of  the  public 
credit,  and  may  be  exercised  to  meet  either  present  or  anticipated 
expenses  and  liabilities  of  the  government.  It  includes  the  power  to 
issue,  in  return  for  the  money  borrowed,  the  obligations  of  the  United 
States  in  any  appropriate  form,  of  stock,  bonds,  bills  or  notes  and  to 
make  these  obligations  in  a  form  adopted  to  circulation  from  hand 
to  hand  in  the  ordinary  transactions  of  commerce  and  business.^* 

6.  Legal  Tender  Case,  110  U.  S.  421,  8.  United  States  v.  Ballard,  14  WaD. 
4  S.  Ct.  122,  28  U.  S.  (L.  ed.)  204.  457,  20  U.  S.  (L.  ed.)  845;  Legal 
More  than  once  in  onr  history  has  the  Tender  Case,  110  U.  S.  421,  4  S.  Ct. 
regulation  been  changed  without  anv  122,  28  U.  S.  (L.  ed.)  204. 

denial  of  the  power  of  Congress  to  9.  United  States  v.  Ballard,  14  Wall, 

change  it,  and  it  seems  to  have  been  457,  20  U.  S.  (L.  ed.)  845. 

left   to   Congress  to  determine   alike  10.  United    States    v.    Ballard,    14 

what  metal  shall  be  coined,  its  purity,  Wall.  467,  20  U.  S.    (L.  ed.)    845; 

and  how  far  its  statutory  value,  as  Legal  Tender  Case,  110  U.  S.  421,  4 

money,  shall   correspond,  from  time  S.  Ct.  122,  28  U.  S.  (L.  ed.)  204. 

to  time,  with  the  market  value  of  the  11.  Legal  Tender  Case,  110  U.  S. 

same  metal  as  buUion.  421,  4  S.  Ct.  122,  28  U,  S.  (L.  ed.) 

7.  Legal  Tender  Cases,  12  WaU.  467,  204. 
20  U.  S.  (L.  ed.)  287. 

1272 


18  B.  a  li.  MONEY  §§8, 

Issuing  paper  money  is  noi  an  attempt  to  cmn  money  out  of  a  value-^ 
less  material;  like  the  coinage  of  leather  or  ivory  or  cowry  shells. 
It  is  a  pledge  of  the  national  credit.  It  is  a  promise  by  the  govern- 
ment to  pay  dollars;  it  is  not  an  attempt  to  make  dollars.  The 
standard  of  value  is  not  changed.  The  government  simply  demands 
that  its  credit  shall  be  accepted  and  received  by  public  and  private 
creditors.** 

&  Power  to  Make  Notes  Legal  Tender. — Under  the  power  to  bor^ 
row  money  on  the  credit  of  the  United  States,  and  to  issue  circulat- 
ing notes  for  the  money  borrowed,  the  power  of  Congress  to  define 
the  quality  and  force  of  those  notes  as  currency  is  as  broad  as  the 
like  power  over  a  metallic  currency  under  the  power  to  coin  money 
and  to  regulate  the  value  thereof.^*  The  power  of  impressing  upon 
notes  or  bills  the  quality  of  being  a  legal  tender  for  the  payment 
of  private  debts  was  a  power  understood  to  belong  to  sovereignty,  in 
Europe  and  America,  at  the  time  of  the  framing  and  adoption  of 
the  constitution  of  the  United  States,^*  and  not  being  denied  by  the 
constitution  may  be  lawfully  exercised  by  Congress,^*  in  order  to 
promote  and  facilitate  the  circulation  of  the  notes,  to  adapt  them 
to  use  as  currency,  and  to  make  them  more  current  in  the  market; 
and  such  power  is  not  restricted  or  defeated  by  the  fact  that  its  exer- 
cise may  affect  the  value  of  private  contracts.^* 

9.  Power  to  Prevent  Destruction  and  Exportation  of  Coin. — How- 
ever unwise  a  law  may  be,  aimed  at  the  exportation  of  such  coin,  in 
the  face  of  the  axioms  against  obstructing  the  free  flow  of  commerce, 
there  can  be  no  serious  doubt  but  that  the  power  to  coin  money 
includes  the  power  to  prevent  its  outflow  from  the  country  of  its 
origin.  To  justify  the  exercise  of  such  power  it  is  only  necessary 
that  it  shall  appear  that  the  means  are  reasonably  adapted  to  con- 
serve the  general  public  interest,  and  are  not  an  arbitrary  interference 
with  private  rights  of  contract  or  property.  While  it  is  true  that 
ordinarily  the  owner  of  property  has  the  right  of  disposal,  yet  in 
the  ease  of  coin  there  is  attached  to  such  ownership  those  limitations 
which  public  policy  may  require  by  reason  of  their  quality  as  a 
legal  tender  and  as  a  medium  of  exchange.  These  limitations  are 
due  to  the  fact  that  public  law  gives  to  such  coinage  a  value  which 
does  not  attach  as  a  mere  consequence  of  intrinsic  value.     Their 

18.  United    States    v.   Ballard,    14  .    15.  United    States   v.    Ballard,    14 

WaU.  467,  20  U.  S.  (L.  ed.)  846.  WaD.  457,  20  U.  S.  (L.  ed.)  845  (per 

IS.  Legal  Tender  Cases,  12  Wall.  Justice  Bradley) ;  L^al  Tender  Case, 

457,  20  U.   S.    (L.  ed.)    287;   Legal  110  U.  S.  421^  4  8.  Ct.  122,  28  U.  S. 

Tender  Case,  110  U.  8.  421,  4  S.  Ct.  (L.  ed)  2W. 
122,  28  U.  S.  (L;  ed.)  204.  16.  Legal  Tender  Case,  110  U.  S. 

14.  Legal  Tender  Case,  110  U.  S.  421,  4  8.  Ct.  12^,  28  U.  8.  (L.  ed.) 

421,  4  8.  Ct.  122,  28  U.  8.  (L.  ed.)  204.  * 

204. 
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quality  as  a  legal  tender  is  an  attribute  of  law  aBide  from  their  bullion 
value.  They  bear,  therefore,  the  impress  of  sovereign  power  which 
fixes  value  and  authorizes  their  use  in  exchange.  As  an  incident, 
government  may  punish  defacement  and  mutilation,  and  constitute 
any  such  act,  when  fraudulently  done,  a  misdemeanor,  and  may 
prohibit,  under  penalty,  the  exportation  or  melting  of  coin.^^ 

10.  Power  of  States  as  to  Money  Generally. — By  the  constitution 
of  the  United  States,  the  several  states  are  prohibited  from  coining 
money,*®  emitting  bills  of  credit,**  or  making  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts.*®  The  extent  of  a  state's 
power  as  to  currency  is  limited  to  the  right  to  establish  banks,  to 
regulate  or  prohibit  the  circulation,  within  the  state,  of  foreign  notes, 
and  to  determine  in  what  the  public  dues  shall  be  paid.*  Inasmuch 
as  a  state  is  prohibited  from  coining  money,  the  money  which  it  may 
coin  cannot  be  circulated  as  such.  A  creditor  will  be  under  no  obli- 
gation to  receive  it  in  discharge  of  his  debt;  and  if  any  statutory 
provision  of  the  state  should  be  framed,  with  a  view  of  forcing  the 
circulation  of  such  -coin,  by  suspending  the  interest  or  postponing 
the  debt  of  a  creditor  where  it  was  refused,  such  statute  would  be 
void,  because  it  would  act  on  the  thing  prohibited,  and  come  directly 
in  conflict  with  the  constitution.*  Applying  the  prohibition  against 
making  anything  but  gold  or  silver  coin  a  legal  tender  in  the  pay- 
ment of  dobts,  a  state  statute  providing  that  a  creditor  must,  on 
penalty  of  delay,  indorse  his  consent  on  an  execution,  to  receive 
property  in  payment  of  his  debt  is  invalid.'  But  a  state  may  compel 
the  payment  of  wages  in  money  and  a  statute  providing  for  the 
redemption  of  store  orders,  scrip,  etc.,  in  money,  requiring  all  persons 
who  issue  such  orders  to  employees  in  payment  of  wages  to  redeem 
them  in  money  on  any  regular  pay  day  or  at  any  time  within  thirty 
days  after  they  are  issued,  if  presented  and  payment  in  money 
demanded  by  such  employees  or  by  bona  fide  holders,  is  not  uncon- 
stitutional as  an  arbitrary  interference  with  the  right  of  contract, 
but  is  a  legitimate  exercise  of  the  general  legislative  power  as  well 
as  of  the  police  power.* 

17.  Linpr  Su  Fan  v.  United  States,  20.  Legal  Tender  Case,  110  U.  S. 
218  U.  S.  302,  31  S.  Ct.  21,  54  U.  S.  421,  4  S.  Ct.  122,  28  U.  S.  (L.  ed.) 
(L.  ed.)  1049,  30  L.R.A.(N.S.)  1176.  204;    Townsend    v.   Townsend,    Peck 

18.  Craig  v.  Missouri,  4  Pet.  410,  7  (Tenn.)  1,  14  Am.  Dec.  722. 

U.  S.  (L.  ed.)  903;  Legal  Tender  Case,  1.  Woodruff  v.  Trapnall,  10  How. 

110  U.  S.  421,  4  S.  Ct.  122,  28  U.  S.  190, 13  U.  S.  (Ll  ed.)  383. 

(L.  od.)  204.  2.  Craig  v.  Missouri,  4  Pet.  410,  7 

19.  Craig  v.  Missouri,  4  Pet.  410,  U.  S.  (L.  ed.)  903. 

7  U.  S.  (L.  ed.)  903;  Legal  Tender  8.  Daily  v.  Gentry,  1  Mo.  164,  13 
Case,  110  U.  S.  421,  4  S.  Ct.  122,  28   Am.  Dec.  484. 

U.  S.  (L.  ed.)  204;  Townsend  v.  4.  Knoxville  Iron  Co.  v.  Harbison, 
Townsend,  Peck  (Tenn.)  1,  14  Am.  183  U.  S.  13,  22  S.  Ct.  1,  46  U.  S. 
Dec.  722.  (L.  ed.)  55;  Dayton  Coal,  etc.,  Co.  v. 
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11.  Bills  of  Credit. — ^The  prohibition  against  the  issuance  of  bills 
of  credit  by  the  several  slates  was  inserted  in  the  constitution  for 
the  purpose  of  preventing  the  state  governments  from  creating  a 
paper  medium  to  circulate  as  money.  The  excessive  issues  of  such 
a  currency,  both  by  the  colonies  and  continental  congress,  prior  to 
and  during  the  time  of  our  revolutionary  struggle,  was  the  mischief 
intended  to  be  remedied  *  The  term  "bill  of  credit,"  in  its  enlarged 
and  literal  sense,  may  comprehend  any  instrument  by  which  a  state 
engages  to  pay  money  at  a  future  day;  thus  including  a  certificate 
given  for  money  borrowed.  But  the  language  of  the  constitution 
itself  and  the  mischief  to  be  prevented  equally  limit  the  interpreta- 
tion of  the  term.  The  word  "emit"  is  never  employed  in  describing 
those  contracts  by  which  a  state  binds  itself  to  pay  money  at  a  future 
day  for  services  actually  received,  or  for  money  borrowed  for  present 
use,  nor  are  instruments  executed  for  such  purposes  in  common  lan- 
guage denominated  bills  of  credit.  To  emit  bills  of  credit  conveys 
to  the  mind  the  idea  of  iasuirig  paper  intended  to  circulate  through 
the  community  for  its  ordinary  purposes  as  money,  which  paper  is 
redeemable  at  a  future  day.*  While  attempts  to  give  a  full,  accurate, 
and  satisfactory  definition  of  bills  of  credit,  within  the  meaning  of 
the  constitution,  have  not  been  very  successful,  nearly  all  are  agreed 
that  the  paper  prohibited  can  only  be  such  as  is  designed  to  circu- 
late as  money,  or  answei:  tlie  ordinary  purposes  of  coin.*  Thus  bonds 
for  the  payment  of  money  with  interest  are  not  bills  of  credit.^ 
So  bills  of  a  state  bank  have  been  adjudged  not  to  constitute  bills 
of  credit,  because  they  are  not  paid  directly  by  nor  in  the  name  of 
the  state,  nor  do  they  purport  to  pledge  the  credit  or  faith  of  the 
state ;  •  and  this  is  true  though  the  state  is  the  sole  stockholder  in 
the  bank,  and  has  unlimited  control  over  its  affairs  through  its  legis- 
lature, and  though  it  has  made  the  notes  of  the  bank  receivable  in 

Barton,  183  U.  S.  23,  22  S.  Ct  6,  46  -    8.  Steta  v.  Woram,  6  Hill  (N.  Y.) 

U.  S.   (L.  ed.)   61.     And  see  Labor,  33,  40  Am.  Dec.  378. 

voL  16,  p.  501  et  seq.  9.  Briscoe  v.  Comtnonwealth  Bank, 

5.  McFarland  v»  State  Bank,  4  Ark.  11  Pet.  257,  9  U.  S.  (L.  ed.)  709; 
44,  37  Am.  Dec.  761.  Nathan  v.  Louisiana,  8  How.  73,  12 

6.  Craig  v.  Missouri,  4  Pet.  410,  7  U.  S.  (L.  ed.)  992;  Woodruff  v.  Trap- 
U.  S.  (L.  ed.)  903;  Briscoe  v.  Com-  nail,  10  How.  190,  13  U.  S.  (L.  ed.) 
monwealth  Bank,  11  Pet.  257,  9  U.  S.  383;  Darrington  v.  Alabama  Branch 
(L.  ed.)  709;  Commonwealth  Bank  v.  Bank,  13  How.  12,  14  U.  S.  (L.  ed.) 
Clark,  4  Mo.  59,  28  Am.  Dec.  345.  30 ;  Veazie  Bank  v.  Fenno,  8  Wall.  533, 

Note:  25  Am.  Dee.  78.  19  U.  S.  (L.  ed.)  482;  McFarland  v. 

7.  Craig  v.  Missouri,  4  Pet.  410,  7  State  Bank,  4  Ark.  44,  37  Am.  Deo. 
U.S.  (L.  ed.)  903;  Linn  V.  State  Bank,  761;  Jones  v.  Tennessee  Bank,  8  B. 
1  Scam.  (111.)  87,  25  Am.  Dec.  71*  Mon.  (Ky.)  122,  46  Am.  Dec.  540; 
State  V.  Woram,  6  Hill  (N.  Y.)  33,  40  see  contra,  Commonwealth  Bank  v. 
Am.  Dec.  378.  Clark,  4  Mo.  59,  28  •  Am.  Dee.  345. 

Note :  25  Am.  Dec.  78.  Note :  25  Am.  Dec.  79. 
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payment  of  taxes.^®  The  tenn  has  been  held,  however,  to  include 
certain  loan  certificates  issued  by  a  state,  receivable  at  the  state  treas- 
ury, or  any  of  the  loan  offices  of  the  state,  in  discharge  of  taxes  and 
of  debts  due  the  state,  and  some  other  public  payments,  a  fond  having 
been  constituted  to  redeem  such  certificates.^^ 

12.  What  Constitutes  Legal  Tender  Geaerally. — Gold  coin  is  good 
legal  tender  in  all  cases  and  for  any  amount,  and  United  States  treas- 
ury notes  are,  by  act  of  Congress,  good  legal  tender  in  the  payment 
of  all  debts.^'  Current,  convertible  bank  paper  has  been  invariably 
held,  both  in  Europe  and  the  United  States,  to  be  a  good  legal  tender 
in  the  payment  of  debts,  unless  it  is  objected  to  upon  the  ground 
that  it  is  not  gold  or  silver.^'  But  silver  coin  is  legal  tender  for 
limited  amounts  only ;  ^*  and  the  minor  coins  of  the  United  States 
are  by  statute  legal  tender  at  their  nominal  value,  for  any  amount^ 
not  exceeding  twenty-five  cents,  in  any  one  payment.^* 

13.  Mutilated  or  Defaced  Coin  or  Notes  as  Legal  Tender. — ^The 
law  does  not  require  that  minor  coins,  tendered  in  payment  of  debt, 
or  for  services  which  the  person  making  the  tender  has  the  right  to 
demand,  shall  be  absolutely  perfect,**  and  a  genuine  coin  of  the 
United  States,  not  so  worn,  defaced,  or  mutilated  but  that  its  mint 
marks  are  plainly  discernible,  and  not  appreciably  diminished  in 
weight,  is  a  legal  tender  for  its  original  amount.*^  With  no  limita- 
tion put  upon  its  circulation  by  the  government,  it  would  seem  none 
was  intended,  so  long  as  the  coin  is  not  defaced,  cut,  or  mutilated, 
and  is  only  made  smooth  by  constant  and  long-continued  handling, 
while  being  circulated  as  a  part  of  the  national  currency.*®  Although 
a  coin  or  note  which  is  defaced  or  mutilated  may  be  redeemed  by 
the  Treasury  Department,  that  does  not  necessarily  make  it  legal 

10.  McFarland  v.  State  Bank,  4  15.  Cincinnati  Northern  Traction 
Ark.  44,  37  Am.  Dec.  761.  Co.  v.  Rossnagle,  84  Ohio  St.  310,  96 

11.  Craig  V.  Missouri,  4  Pet.  410,  7  N.  E.  884,  Ann.  Cas.  1912C  639,  35 
U.  S.  (L.  ed.)  903;  Byrne  v.  Missouri,  L.R,A.(N.S.)  1030. 

8  Pet.  40,  8  U.  S.  (L.  ed.)  869;  Ldnn  16.  Cincinnati     Northern     Traction 

y.  State  Bank,  1  Scam.  (IlL)  87,  25  Co.  v.  Rossnagle,  84  Ohio  St  310,  95 

Am.  Dec.  71.  N.  E.  884,  Ann.  Cas.  1912C  639,  35 

Note:  25  Am.  Dec.  79.  L.R.A.(N.S.)  1030. 

12.  Legal  Tender  Cases,  12  Wall.  17.  North  Hudson  County  R.  Co.  v. 
457,  20  U.  S.  (L.  ed.)  287;  Johnson  Anderson,  61  N.  J.  L.  248,  39  Atl 
V.  Ivey,  4  Cold.  (Tenn.)  608,  94  Am.  905,  68  A.  S.  R.  703,  40  L.R.A.  410; 
Dec.  206.  Cincinnati  Northern  Traction  Co.  v. 

13.  Legal  Tender  Case,  110  U.  S.  Rossnagle,  84  Ohio  St.  310,  95  N.  E. 
421,  4  S.  Ct.  122,  28  U.  S.  (L.  ed.)  884,  Ann.  Cas.  1912C  639,  35  L.R.A. 
204;  Crntchfield  v.  Robins,  5  Humph.  (N.S.)  1030  and  note. 

(Tenn.)  15,  42  Am.  Dec.  417;  Klauber  18.  Cincinnati    Northern     Traotion 

V.  Biggerstaff,  47  Wis.  551,  3  N.  W.  Co.  v.  Rossnagle,  84  Ohio  St.  310,  96 

357,  32  Am.  Rep.  773.  N.  E.  884,  Ann.  Caa,  1912C  638,  35 

14.  Arthur  v.    Richards,  23   WaU.  L.R.A.(N.S.)  1030. 
246,  23  U.  S.  (L.  ed.)  95. 
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tender,  for  the  iniles  of  that  department  with  regard  to  the  redemp- 
tion of  money  relate  simply  to  redemption  and  cannot  have  the 
eflFect  of  making  such  money  legal  tender.  This  is  so  for  the  reason 
that  a  person  to  whom  mutilated  money  is  presented  is  under  no 
obligation  to  take  upon  himself  the  burden  of  applying  for  redemp- 
tion or  to  assume  the  risk  of  failing  to  obtain  it.^*  In  applying 
the  rules  above  stated  it  has  been  held  that  a  coin  is  good  legal  tender 
which  has  been  bruised  or  cracked  apparently  by  a  blow  from  a 
hammer  or  heavy  instrument,  but  which  retains  all  of  its  material 
and  all  of  the  evidence  of  genuine  coinage,  though  the  material 
is  very  slightly  crowded  into  different  shape,  or  which  has  been 
punched  by  a  sharp  instrument  leaving  all  of  the  metal  in  the  coin. 
But  if  a  coin  which  had  been  regularly  coined  at  the  mint  is  after- 
wards punched  and  mutilated  and  an  appreciable  amount  of  the  metal 
removed,  and  the  hole  plugged  with  base  metal,  it  is  not  good 
legal  tender.**  Neither  is  a  note  good  legal  tender  from  which  a 
portion  has  been  removed,  for  although  paper  money  may  be  legal 
tender  there  is  no  statute  impressing  that  quality  on  a  portion  of 
such  notes.^ 

14.  Right  to  Pay  in  Any  Legal  Tender  as  Affected  by  Contract. — 
Every  contract  for  the  payment  of  money,  simply,  is  necessarily 
subject  to  the  constitutional  power  of  the  government  over  the  cur- 
rency, whatever  that  power  may  be,  and  the  obligation  of  the  parties 
is,  therefore,  ajssumed  with  reference  to  that  power.*  Hence  a  con- 
tract to  pay  a  certain  sum  in  money,  without  any  stipulation  as 
to  the  kind  of  money  in  which  it  shall  be  paid,  may  always  be 
satisfied  by  payment  of  that  sum  in  any  currency  which  is  lawful 
money  and  legal  tender  at  the  place  and  time  at  which  payment 
is  to  be  made.'  Thus  a  contract  will  be  satisfied  by  a  payment  in 
gold  coins  which  are  in  circulation  at  the  time  of  the  date  of  pay- 
ment although  they  are  of  less  intrinsic  value,  or  of  less  weight, 
than  those  in  use  at  the  date  of  the  contract.*  But  every  person 
has  the  undoubted  right  to  contract  for  payment  in  coin,  which 

19.  North  Hudson  County  R.  Co.  v.  2.  Legal  Tender  Cases,  12  Wall.  467, 
Anderson,  61  N.  J.  L.  248,  39  Atl.  20  U.  S.  (L  ed.)  287;  Legal  Tender 
906,  68  A.  S.  R.  703,  40  L.R.A.  410;  Case,  110  U.  S.  421,  4  S.  Ct.  122,  28 
Cincinnati  Northern   Traction   Co.  v.  U.  S.  (L.  ed.)  204. 

Rossnagle,  84  Ohio  St.  310,  96  N.  E.  3.  Legal  Tender  Case,  110  U.  8.  421, 

884,  Ann.  Cas.  1912C  639,  35  L.R.A.  4  S.  Ct.  122,  28  U.  S.  (L.  ed.)  204; 

(N.S.)  1030.  Woodruff  v.   Mississippi,   162   U.   S. 

20.  Cincinnati  Northern  Traction  201,  16  S.  Ct.  820,  40  U.  S.  (L.  ed.) 
Co.  V.  Rossnagle,  84  Ohio  St.  310,  95  973. 

N.  E.  884,  Ann.  Cas.  1912C  639,  35       4.  Legal  Tender  Cases,  12  Wall.  457, 
L.R.A.(N.S.)  1030.  20  U.  S.  (L.  ed.)  287;  Legal  Tender 

1.  North  Hudson  County  R.  Co.  v.    Case,  110  U.  S.  421,  4  S.  Ct.  122,  28 
Anderson,  61  N.  J.  L,  248,  39  Atl.   U.  S.  (L.  ed.)  204* 
905,  68  A.  S.  R.  703,  40  L.R.A.  410. 
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right  cannot  be  taken  away  from  him  by  any  statei'  and  it  has  been 
held  that  the  legal  tender  acts  which  declare  that  notes  of  the  United 
States  shall  be  lawful  money,  and  a  legal  tender  for  all  debts,  means 
for  all  debts  which  are  payable  in  money  generally,  and  do  not  apply 
where  the  contract  itself  specifies  the  medium  of  payment.*  Where 
a  contract  is  by  its  express  terms  payable  only  in  coin  it  can  be 
satisfied  only  by  a  tender  of  payment  of  coined  dollars.' 

15,  Paper  Money. — To  relieve  the  distresses  of  the  community, 
or  the  wants  of  the  government,  has  been  the  common  reason  assigned 
for  the  increase  of  a  paper  medium,  at  all  times  and  in  all  countries.® 
Different  nations  of  Europe  have  emitted,  on  various  emergencies, 
three  descriptions  of  paper  money:  notes,  stamped  with  a  certain 
value,  which  contained  no  promise  of  payment,  but  were  to  pass 
as  money ;  notes,  receivable  in  payment  of  public  dues,  with  or  with- 
out interest;  notes,  which  the  government  promised  to  pay  at  a 
future  period  specified,  with  or  without  interest,  and  which  were 
made  receivable  in  payment  of  taxes  and  all  debts  to  the  public. 
Bills  of  the  last  class  were  issued  during  the  Revolution;  and  in 
some  of  the  colonies  they  had  been  emitted  long  before  that  time.* 
The  two  great  infirmities  which  attended  the  paper  money  which 
circulated  as  money,  and  come  within  the  mischief  intended  to  be 
guarded  against  by  the  constitutional  prohibition,  were  the  want  of 
some  real  and  substantial  fund  being  provided  for  their  payment 
and  redemption,  and  no  mode  provided  for  enforcing  payment  of 
tlie  same.*® 

16.  Standard  of  Value. — ^It  is  not  doubted  that  the  power  to  estab- 
lish a  standard  of  value  by  which  all  other  values  may  be  measured, 
or,  in  other  words,  to  determine  what  shall  be  lawful  money  and  a 
legal  tender,  is  in  its  nature,  and  of  necessity,  a  governmental  power.** 
It  is  hardly  correct,  however,  to  speak  of  a  standard  of  value.  The 
constitution  does  not  speak  of  it.  It  contemplates  a  standard  for 
that  which  has  graidty  or  extension;  but  value  is  an  ideal  thing. 
The  coinage  acts  fix  its  unit  as  a  dollar;  but  the  gold  or  silver  thing 
we  call  a  dollar  is,  in  no  sense,  a  standard  of  a  dollar.  It  is  a  repre- 
sentative of  it.**  A  dollar  is  the  unit  of  our  currency.  It  always 
means  money  or  what  is  regarded  as  money.    Hence  a  statute  which 

5.  Dennis  v.  Moses,  18  Wash.  537,  8.  Briscoe  y.  Commonwealth  Bank, 
62  Pac.  333,  40  L.R.A.  302.  11  Pet.  267,  9  U.  S.  (L.  ed.)  709. 

6.  Trebileock   v.   Wilson,   12   Wall.  9.  Craig  v.  Missouri,  4  Pet.  452,  7 
687,  20  U.  S.  (L.  ed.)  460;  Belford  v.  U.  S.  (L.  ed.)  993. 

W^oodward,  158  111.  122,  41  N.  E.  1097,  10.  Briscoe  v.  Commonwealth  Bank, 

29  L.R.A.  593.  11  Pet.  257,  9  U.  S.  (L.  ed.)  709. 

7.  McGoon  v.  Shirk,  64  111.  408,  6  11.  Hepburn  v.   Griswold,  8  Wall. 
Am.  Rep.  122;  Belford  v.  Woodward,  603,  19  U.  S.  (L.  ed.)  613. 

158  111.  122,  41  N.  E.  1097,  29  L.RJI.        12.  Legal   Tender   Cases,  12  WaU. 
693.  457,  20  U.  S.  (L.  ed.)  287. 
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makes  it  an  o£feDi8e  to  circulate  any  dbli^tion  tot  a  less  stim  than 
one  dollar  intended  to  circulate  as  money,  or  in  lieu  of  the  money 
of  the  United  States,  is  not  violated  by  circulating  a  note  payable 
not  in  money  but  in  goods,  and  in  goods  only,  for  it  is  a  fair  if 
not  necessary  inference  that  the  standard  of  measurement  named  was 
intended  to  be  applied  only  to  things  ejusdem  generis;  in  other 
words  to  notes  for  money,  and  to  notliing  else.*' 

17.  Foreign  Money.— Congress  has  the  exclusive  power  to  regulate 
the  value  of  foreign  coin.**  In  making  the  comparison  of  the  moneys 
of  different  countries,  their  gold  coins,  if  they  have  such,  are  employed 
for  the  purpose;  gold  having  become  the  general  medium  of  inter- 
national exchange,  while  silver  is  regarded  more  as  a  domestic  coin. 
Tliis  practice,  together  with  the  rejection  of  the  alloy  from  the  esti- 
mate, is  in  accordance  with  the  rules  laid  down  on  the  subject  by  the 
most  enlightened  economists,  and  the  statute  controlling  tlie  matter 
provides  in  effect  that  the  value  of  foreign  coin,  as  expressed  in  the 
money  of  account  of  the  United  States,  shall  be  that  of  the  pure 
metal  of  such  coin  of  standard  value.  The  plain  meaning  of  this 
tankage  is  that  the  value  of  foreign  coins,  in  United  States  money, 
shall  be  measured  by  the  amount  of  pure  metal  contained  therein 
when  of  standard  value;  that  is,  when  of  the  weight  Euid  fineness 
required  by  the  laws  and  regulations  of  the  country  where  they  are 
produced.  This  value  having  been  duly  ascertained  and  published 
by  the  Superintendent  of  the  Mint  and  the  Secretary  of  the  Treasury, 
becomes  the  rule  in  all  cases  where  the  estimation  of  the  value  of 
foreign  moneys  is  required  by  law,  and  is  the  rule  in  estimating 
the  invoice  values  of  imported  goods  chargeable  with  ad  valorem 
duties.**  Contracts  which  are  by  their  terms  payable  in  foreign 
money,  if  they  are  enforced  in  the  United  States,  must  be  paid  in 
United  States  money,  equivalent,  according  to  the  acts  of  Congress, 
to  the  amount  stipulated  in  the  contract.**  At  one  time  the  Spanish 
dollar  was  made  by  statute  equivalent  in  value  to  our  silver  dollar 
and  was  made  a  legal  tender  at  that  rate  for  the  payment  of  all 
debts  and  demands,*'  and  it  was  held  that  under  a  reservation  of 
ground  rent  in  "Spanish  milled  silver  dollars"  without  specifying 
their  weight  or  fineness  at  a  time  when  they  were  legal  tender  by 
act  of  Congress  a  tender  of  such  dollars  for  the  rent  was  good  even 
after  Congress  had  demonetized  them  and  Spain  had  ceased  to  coin 

13.  United  States  v.  Van  Auken^  96  16.  Serralles'    Succession   v.   Esbri, 
U.  S.  366,  24  U.  S.  (L.  ecL)  852.  200  U.  S.  103,  26  S.  Ct.  176,  60  U.  S. 

14.  ling  Su  Fan  v.  United  States,  (L.  ed.)  391;  Stringer  v.  Coombs,  62 
218  U.  S.  302,  31  S.  Ct.  21,  54  U.  S.  Me.  160,  16  Am.  Rep.  414. 

(U  ed.)  1049,  30  L.R.A.(N.S.)  1176.       17.  Stringer  v.  Coombs,  62  Me.  160, 

16.  Arthur  v.   Richards,  23  WaU.   16  Am.  Rep.  414. 
246,  23  U.  S.  (L.  ed.)  95. 
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them  and  provided  for  their  withdrawal;  substitutixig  a  new  eoinage, 
the  use  of  which  was  obligatory.** 

18.  Confederate  Notes  Oenerally.-— Confederate  notes  were  issued 
early  in  the  civil  war,  and  these  notes  in  a  short  time  became  almost 
exclusively  the  currency  of  the  insurgent  states.  Ab  contracts  in 
themselves,  except  in  the  contingency  of  successful  revolution,  these 
notes  were  nullities ;  for,  except  in  that  event,  there  could  be  no  payer. 
They  bore,  indeed,  this  character  upon  their  face,  for  they  were 
made  payable  only  "after  the  ratification  of  a  treaty  of  peace  between 
the  Confederate  States  and  the  United  States  of  America."  While 
the  war  lasted,  however,  they  had  a  certain  contingent  value,  and 
were  used  as  money  in  nearly  all  the  business  transactions  of  many 
millions  of  people.  They  were  the  only  measure  of  value  which  the 
people  had,  and  their  use  was  a  matter  of  almost  absolute  necessity. 
And  this  use  gave  them  a  sort  of  value,  insignificant  and  precarious 
enough  it  is  true,  but  always  having  a  sufGciently  definite  relation 
to  gold  and  silver,  the  universal  measures  of  value,  so  that  it  was 
always  easy  to  ascertain  how  much  gold  and  silver  was  the  real 
equivalent  of  a  sum  expressed  in  this  currency.  They  must  be 
regarded  therefore  as  a  currency,  imposed  on  the  community  by 
irresistible  force.**  This  currency  was  considered  in  courts  of  law 
in  the  same  light  as  if  it  had  been  issued  by  a  foreign  government, 
temporarily  occupying  a  part  of  the  territory  of  the  United  Stat^. 
Contracts  stipulating  for  payments  in  this  currency  could  not  be 
regarded  for  that  reason  only  as  made  in  aid  of  the  foreign  invasion 
in  the  one  case,  or  of  the  domestic  insurrection  in  the  other.  They 
had  no  necessary  relations  to  the  hostile  government,  whether  invad- 
ing or  insurgent.  They  were  transactions  in  the  ordinary  course  of 
civil  society,  and,  though  they  might  have  indirectly  and  remotely 
promoted  the  ends  of  the  unlawful  government,  were  without  blame, 
except  when  proved  to  have  been  entered  into  with  actual  intent  to 
further  invasion  or  insurrection.  Such  contracts  were  enforceable 
in  the  courts  of  the  United  States  after  the  restoration  of  peace  to 
the  extent  of  their  just  obligation ; '®  and  where  a  judgment  or  debt 
was  paid  in  Confederate  notes  and  accepted,  the  transaction  was 
regarded  as  settled,  and  could  not  be  opened.*    The  party  entitled  to 

18.  Johnson  v.  Ash,  142  Pa.  St.  45^   Rep.  690  and  note. 

21  Atl.  754,  12  L.TI.A.  219.  Note :  48  L.R.A.  843. 

19.  Thorington  v.  Smith,  8  Wall.  1,  See  Constitutional  Law,  vol.  6, 
19  U.  S.  (L.  ed.)  361.  p.  352. 

20.  Thorington  v.  Smith,  8  Wall.  1,  1.  Roach  v.  Gnnter,  44  Ala.  209,  4 
19  U.  S.  (L.  ed.)  361;  Wilmington,  Am.  Rep.  132;  Hendry  v.  Benlisa,  37 
etc.,  R.  Co.  v.  King,  91  U.  S.  3,  23  Fla.  609,  20  So.  800,  34  L.R.A.  283; 
U.  S.  (L.  ed.)  186;  Efflnger  v.  Ken-  Montgom«y  v.  Kew,  6  Cold.  (Tenn.) 
ney,  115  U.  S.  566,  6  S.  Ct.  179,  29  199,  98  Am.  Dec.  450. 

U.  S.  (L.  ed.)  495;  Sherfy  v.  Argen-       Note:  42  Am.  Deo.  420* 
bright,  1  Heisk.   (Tenn.)  128,  2  Am. 
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be  paid  in  Confederate  dollars  could  recover  their  actual  value  at  the 
time  aud  place  of  the  contract,  in  lawful  money  of  the  United  States.^ 
However,  there  is  some  authority,  not  always  adhered  to,  to  the  effect 
that  a  contract  based  on  Confederate  notes  as  a  consideration  was  void 
and  unenforceable,'  on  the  ground  that  the  consideration  was  bills  of 
credit  issued  by  the  states  contrary  to  the  constitution  of  the  United 
States,**  and  that  the  Confederate  notes  were  issued  in  aid  of  rebellion 
and  therefore  void.^  Acts  of  state  legislatures  authorizing  guardians, 
etc.,  to  inveejt  their  trust  funds  in  Confederate  bonds  have  been  declared 
unconstitutional  as  having  for  their  purpose  aid  to  the  war  against 
the  United  States;  as  depriving  the  ward  of  his  property  without  due 
process  of  law,  by  substituting  for  it  that  which  was  not  property; 
and  as  impairing  the  obligations  of  contracts  by  changing  the  ward's 
solvent  credits  for  what  was  not  gold  or  silver,  or  their  equivalent.* 

19.  Right  of  Agent  to  Receive  Confederate  Notes. — Several  deci- 
sions go  to  the  extent  that  if  at  the  time  and  place  of  payment 
Confederate  money  was  generally  received  in  business  transactions, 
and  was  in  fact  the  current  money  of  the  country,  an  agent's  author- 
ity to  receive  such  money,  in  the  absence  of  any  directions  to  the 
contrary,  might  be  presumed.  This  rule  was  applied,  not  only  when 
the  creditor  and  debtor  were  within  the  same  state,  but  when  the 
creditor  resided  in  a  state  not  a  member  of  the  Confederacy,  and  the 
debtor  was  within  the  Confederate  lines.^  Other  decisions  held  that 
the  rule  should  not  be  applied  where  the  creditor  was  within  the 
federal  lines,  with  communication  between  him  and  his  agent  in 
the  Confederacy  destroyed.  In  such  a  case  it  was  held  that  no 
implied  authority  to  receive  Confederate  money  existed,  and  that  a 
payment  to  the  agent  or  attorney  did  not  discharge  the  debt.® 

20.  Counterfeit  Money. — ^At  common  law,  as  between  two  inno- 
cent parties,  the  taker  of  counterfeit  coin  cannot  claim  recourse 
against  him  from  whom  he  took  it.  This  rule  must  have  been  based 
on  the  ground  that  parties  in  equal  equities  shall  not  be  disturbed. 
Most  paper  money  gets  into  circulation  through  the  medium  of  banks, , 
and  other  instrumentalities  capable  of  detecting  bad  money;  and 

2.  Thorin^on  v.  Smith,  8  Wall.  1,       6.  Houston  v.  Deloach,  43  Ala,  364, 

19  U.  S.  (L.  ed.)  361.  04  Am.  Dec.  689. 

Note:  ai  L.R:A.  758.  7.  Glasgow  v.  lipse,  117  U.  S.  327, 

3.  Hale  v.  Huston,  44  Ala.  134,  4  6  S.  Ct.  757,  29  U.  S.  (L.  ed.)  901; 
Am.  Rep.  124,  overruled  by  Whitfield  Hendry  v.  Benlisa,  37  Pla.  609,  20  So. 
V.  Riddle,  52  Ala.  467;  Ivey  v.  Lai-  800,  34  L.R.A.  283;  Martin  v.  United 
land,  42  Miss.  444,  97  Am.  Dec.  475,  States,  2  T.  B.  Mon.  (Ky.)  89, 15  Am. 
2  Am.  Rep.  .606.  Dec.   129;   RobiDiaoa  v.  International 

4.  Hale  v.  Huston,  44  Ala.  134,  4  Life  Assur.  See,  42  N.  Y.  54,  1  Am. 
Am.  Rep.  124,  overruled  by  Whitfield  Rep.  400. 

V.  Riddle,  52  Ala.  467.  8.  Hendry  v.  Benlisa,  37  Fla.  609, 

5.  Thomas  v.  Taylor,  42  Hiiss.  661,   20  So.  800,  34  L.R.A.  283. 
2  Am.  Rep.  625. 
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where  counterfeit  money  is  circulated,  it  is  usually  uttered  in  such 
quarters  as  to  render  it  difficult,  if  not  impossible,  to  trace  it  back 
to  its  source.  The  innocent  taker  of  such, paper  is  not  generally 
guilty  of  any  culpable  negligence;  and  between  several  successive 
takers  it  is  impossible  to  hold  any  one  more  in  fault  than  the  rest, 
for  not  detecting  the  cheat.*  In  general,  however,  paym^:it  in  spu- 
rious bills,  base  coin,  or  counterfeit  money  is  not  good;  and  where 
payment  is  made  in  counterfeit  bank  bills,  the  person  making  the 
payment  not  knowing  that  they  were  false,  the  payee  may  recover 
from  him  the  amount  of  such  bills.*^  But  a  person  taking  such  paper 
should  not,  without  some  adequate  excuse,  retain  it  without  action 
beyond  such  time  as  would  give  him  reasonable  opportunity  to  inform 
himself,  without  inconvenience  or  a  neglect  of  other  business  to 
attend  to  it.  The  necessity  for  promptness  exists  in  all  cases;  and 
where  it  appears  there  has  been  any  delay  beyond  what  was  reason- 
ably adequate  under  the  circumstances  to  enable  the  party  to  inform 
himself,  he  should  not  recover.  And  there  should  be  some  care  in 
the  taking  as  well  as  afterwards.**  Where  notes  purporting  to  be 
treasury  notes  indorsed  by  the  holders  thereof  "to  the  order  of  the 
Secretary  of  the  Treasury  for  redemption,"  were  purchased  before 
their  maturity,  under  the  authority  of  an  act  of  Congress,  by  an 
assistant  treastu*er  of  the  United  States,  it  was  held  that  the  payment 
by  him  therefor  did  not  without  the  further  order  of  the  Secretary 
of  the  Treasury  retire  them  and  that  until  such  order  was  given  or 
until  it  ought  to  have  been  given,  the  government  did  not  accept 
the  notes  as  genuine.  It  was  further  held  that  there  was  no  such 
delay  by  the  Treasury  Department  in  returning  the  notes  as  spurious 
as  would  preclude  the  United  States  from  recovering  the  money  paid 
therefor.** 

21.  Redemption  of  Mutilated  Coin. — The  United  States  statutes 
provide  that  the  Treasury  Department  may  prescribe  rules  by  which 
coin  and  paper  money  which  may  become  unfit  for  circulation  may 
be  redeemed  or  exchanged,  and  such  rules  have  been  so  prescribed. 
One  of  the  provisions  is  in  effect  that  pieces  that  are  stamped,  bent, 
or  twisted  out  of  shape,  or  otherwise  imperfect,  but  showing  no  mate- 
rial loss  of  metal,  will  be  redeemed.^* 

22.  Admissibility  of  Parol  Evidence  to  Explain  Medium  of  Pay- 
ment.— ^It  is  quite  clear  that  sL  contract  to  pay  dollars,  made  between 
citizens  of  any  state  of  the  Union,  while  maintaining  its  constitu- 

9.  Atwood   V.    Cornwall,    28   Mich.    389,  23  U.  S.  (L.  ed.)  242. 

336, 15  Am.  Rep.  219.  13.  Cineinnati     Northern     Traetion 

10.  See  Payment.  Co.  v.  Rossnagle,  84  Okio  St.  310,  95 

11.  Atwood  V.   Cornwall,  28  Mich.  N.  E.  884,  Ann.  Cas.  1912C  639,  35 
336,  15  Am.  Rep.  219.  L.R.A.(N.S.)  1030. 

12.  Cook  V.  United  States,  91  U.  S. 
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tional  relations  with  the  national  government,  is  a  contract  to  pay 
lawful  money  of  the  United  States,  and  cannot  be  modified  or 
explained  by  parol  evidence.  But  it  is  equally  clear,  if  in  any  other 
country,  coins  or  notes  denominated  dollars  should  be  authorized  of 
different  value  from  the  coins  or  notes  which  are  current'  here  under 
that  name,  that  in  a  suit  upon  a  contract  to  pay  dollars,  made  in  that 
country,  evidence  would  be  admitted  to  prove  what  kind  of  dollars 
were  intended,  and  if  it  should  turn  out  that  foreign^  dollars  were 
meant,  to  prove  their  equivalent  value  in  lawful  money  of  the  United 
States.  Such  evidence  does  not  modifv  or  alter  the  contract.  It 
simply  explains  an  ambiguity,  which,  under  the  general  rules  of 
evidence,  may  be  removed  by  parol  evidence.** 

14.  Thorington  v.  Smith,  8  Wall.  1,   19  U.  S.  (L.  ed.)  36L 
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Capacity  to  institute  malicious  pros- 


ecution, 62 
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tion, see  Original  proceeding 
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Corporations  — 
Liability,  64 
Liability  for  employees'  acts,  66 

Costs  awarded  against  prosecutor  as 
showing  want  of  probable  cause, 
41 
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cause,  58 

Coverture  as  relieving  from  liabil- 
ity, 62 
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Aggravation  of  damage,  74 
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age, 71 
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or  aggravation,  75 
Exemplary  damages,  75 
Expense    of    defending    original 

proceeding,  72 
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73 
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Mental  suffering,  73 
Mitigation  of  damages,  74 
Nonpecuniary  losses,  73 
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Proximate  cause,  73 
Recovery  for  pecuniary  loss,  71 
Treatment  at  jail,  73 

Death  as  abating  cause  of  action,  63, 
70 

Decedents'  estates,  liability,  63 

Defective  proceedings  as  giving 
right  of  action,  20 

Defendant,  see  Persons  liable 

Defending  civil  suit  on  false  plea  as 
malicious  prosecution,  16 

Definitions  — 

False  imprisonment,  11-12 
Probable  cause,  35 

Discomfort  as  element  of  damage,  73 

Dismissal  of  original  action  as  show- 
ing want  of  probable  cause,  41 
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Distinctions  — 

Malice  and  negligence,  29 

Malicious  abuse  of  process,  12 

Malicious  arrest,  12 
Essentials    to    maintenance    of    ac- 
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Institution  of  original  proceeding 
by  defendant,  17-21 

Malice  in  institution  of  proceed- 
ing, 28-33 

Termination     of    proceeding     in 
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Evidence  — 

Burden  of  proof  as  to  probable 
cause,  51. 

Malice,  32 

Probable  cause,  52-^8 

Proof  of  defendant's  eonneotion 
with  original  proceeding,  18 

Want  of  probable  cause,  M 
Executor's  personal  liability,  63 
Exemplary  damages,  75 
False    imprisonment    distinguished 

from  malicious  prosecution,  11-12 
False  plea  in  eivil  suit  as  malicious 

prosecution,  16 
Flight  of  accused  as  termination  of 

prosecution,  26 
Forcible  entry  and  detainer  as  ma- 
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Form  of  action,  68 
Garnishment  proceeding  as  malicious 

prosecution,  15 
Habeas  corpus,  procuring  discharge 

as  termination  of  prosecution,  24 
Husband  and  wife,  wife's  liability 

for  malicious  prosecution,  62 
111  will  as  indicating  malice,  31 
Indictment  by  grand  jury  as  show- 
ing probable  cause,  44 
Infants  (see  also  Children)  — 

Liability    for   malicious   prosecu- 
tion, 62 
Injunction    against    prosecution   as 

showing  want  of  probable  cause, 

41-42 
Injunction  as  malicious  prosecution, 

15 
Insane  person  as  liable  for  malicious 

prosecution,  62-63 
Insanity    proceeding    as    malicious 

prosecution,  15 
Insanity  proceedings,  want  of  prob- 
able cause,  39 
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Original     proceeding     against 
plaintiff)  — 
Act  of  defendant,  17 
Procuring      indictment      against 
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Irregular  proceeding  as  giving  right 

of  action,  20 
Joinder  of  parties,  67 
Jurisdiction,  want  of,  jurisdiction  in 

original  proceeding,  20 
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Findings  as  to  probable  cause,  60 
Province  of  court  and  jury  as  to 
probable  cause,  58 
Limitation  of  actions,  69 
Malice  — 

Advice  of  counsel  as  rebutting  evi- 
dence, 32 
Bad  character  of  plaintiff  as  dis- 
proving malice,  32 
Conduct  of  defendant  as  evidence, 

32 
Declarations  to  prove  malice,  32 
Definition,  29 

Disproving  malicious  motive,  32 
Essential  to  maintenance  of  ac- 
tion, 28 
Evidence,  32 

Existence  as  question  of  fact,  30 
111  will  as  indicating  malice,  31 
Inference  from  want  of  probable 

cause,  30 
Negligence  distinguished,  29 
Proof  of  presence  or  absence  of 

malice,  31 
Rebutting  evidence  of  malice,  32 
Malicious  abuse  of  process   distin- 
guished  from  malicious  prosecu- 
tion, 12 
Malicious  arrest  distinguished  from 

malicious  prosecution,  12 
Married  woman^s  liability  for  mali- 
cious prosecution,  62 
Master  and  servant  — 
Joint  liability,  68 
Master  as  liable  for  servant's  acts, 
65 
Mental  sutt'erinj?  as  element  of  dam- 
age, 73 
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Mitij^^ation  of  damages,  74 
Municipal  corporations  as  liable,  65 
Negliorenco  distinguished  from  mal- 
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Termination  of  original  proceed- 
ing, 23 

Want  of  probable  cause  as  shown 
by,  41 
Original  proceeding  against  plaintiff 
(see  also  Institution  of  proceed- 
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tion of  original  proceeding)  — 

Acts  done  by  direction  of  prosecu- 
ting attorney,  18 

Defective  process  or  proceedings, 
20 

Defendant's  responsibility  for  in- 
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Extent  of  prosecution,  19 

Failure  of  grand  jury  to  indict,  24 

Institution  on  facts  stated  by  de- 
fendant, 17 

Irregular  process  or  proceedings, 
20 

Proof  of  defendant's  connection 
with  proceeding,  18 

Void  process  or  proceedings,  20 

Want  of  jurisdiction,  effect,  20 

Wrongful  act  of  officer  in  execut- 
ing search  warrant,  18 
Parties,  joinder,  67 
Partnership  — 

Joinder  in   action  for  injury  to 
biisiness,  68 

Liability  for  acts  of  oo-partner,  67 
Persons  entitled  to  sue  — 

Assignability  of  cause  of  action, 
62 

Father's  right  to  sue  for  malicious 
prosecution  of  child,  61 

Injured  person  generally,  61 

Parent's  right  to  sue  for  malicious 
prosecution  of  child,  61 

Railroad  company  suing  for  ma- 
licious arrest  of  engineer,  62 

Trustee  in  bankruptcy,  62 
Persons  liable  (see  also  Original  pro- 
ceeding against  plaintiff)  — 

Attorney's    liability    for    acts    of 
client,  63 

Capacity    to    institute    malicious 
prosecution,  62 

Corporations,  64 

Executors,  63 

Insane  i)ersons,  62-63 

Instigator  of  criminal  prosecution, 
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Persons  liable  —  continued. 

Master  as  liable  for  acts  of  serv- 
ant,  65 

Municipal  corporations,  65 

Partners,  67 

Principal   as  liable   for   acta  of 
agent,  65 

Prosecutor  before  grand  jury,  17- 
18 

Prosecntor  or  plaintiff  in  original 
proceeding,  17 

Public  officers,  63 

Rule  stated,  62 

Street  railway  company,  66 

Telephone  company,  66 

Transportation  companies  as  lia- 
ble for  acts  of  special  detectives, 
66 
Pleading  — 

(General  rules,  68 

Want  of  probable  cause,  34 
Principal  and  agent  — 

Joint  liability,  68 

Principal    as    liable    for    agent's 
acts,  65    . 
Probable  cause   (see  also  Want  of 
probable  cause)  — 

Actual  state  of  case  as  immaterial, 
37 

Admissibility  of  evidence,  52 

Advice  of  counsel,  45-49 

Advice  of  magistrate  or  layman, 
49-51 

Belief  in  guilt  of  accused,  37 

Burden  of  proof,  51 

Circumstances  determining  exist- 
ence, 36 

Conamitment  by  magistrate,  42 

Conviction  of  plaintiff,  37-39 

Definition,  35 

Evidence,  52 

Facts  determining  existence,  36 

Findings  by  jury,  60 

Honest  belief  in  instituting  prose- 
cution, 36 

Indictment  found  by  grand  jury, 
44 

Plea  of  guilty  in  original  proceed- 
ing, 39 

Province  of  court  and  jury,  58 

Question  of  law  and  fact,  58 

Recovery  against  plaintiff,  37-39 

Weight    and    sufiBeiency    of    evi- 
dence, 52-58 
Procedure,  68 


MALICIOUS  PROSECUTION— co»- 
tintied. 

Province  of  ooart  and  jury,  probable 
cause,  58 

Proximate  cause  of  injury,  73 

Public  officers,  liability,  63 

Punitive  damages,  75 

Quashing  indictment  as  termination 
of  original  proceeding,  25 

Questions  of  law  and  fact,  probable 
cause,  58 

Railroad's  ri^t  to  sue  for  arreat  of 
engineer,  62 

Records,  authentication  to  show  ter- 
mination of  original  proceeding, 
27 

Reputation,  injury  as  item  of  dam- 
age, 73 

Right  to  sue,  see  Essentials  to  main- 
tenance of  action 

Search  warrant  as  maUcious  prose- 
cution, 15 

Settlement  as  termination  of  pro- 
ceeding, 25 

Special  injury  as  essential  to  right 
of  action,  14 

Street  railway  company  as  liable 
for  acts  of  conductor,  66 

Summary  proceeding  to  dispossess 
tenant  as  malicioiis  prosecution, 
15 

Survivability  of  cause  of  action,  63, 
70 

Suspicions  as  warranting  institu- 
tion of  prosecution,  36 

Telephone  company  as  liable  for 
servant's  acts,  66 

Termination    of    original    proceed- 
ing- 
Abandonment  of  prosecution,  24 
Appeal  from  judgment,  effect,  26 
Authentication  of  record  to  show 

termination,  27 
Compromise,  25 

Discharge  by  committing'  magis- 
trates, 24 
Discharge  on  habeas  corpus,  24 
Flight  of  accused  as  termination 

of  proceeding,  26 
Judgment  of   acquittal   as  proof 

of  successful  termination,  27 
Necessity  for  successful  termina- 
tion, 21-23 
Nolle  prosequi  as  successful  ter- 
mination, 23 
Proof   of  successful   termination, 
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Termination    of    original    proceed- 
ing —  continued. 

Quashing  indictment,  25 

Record  as  evidence,  27 

Settlement  of  case,  25 

Successful  termination,  21-25 
Unfounded  defense  in  civil  suit  as 

malicious  prosecution,  16 
Vindictive  damages,  75 
Void  proceedings  as  giving  right  to 

action,  20 
Want  of  probable  cause   (see  also 
Probable  cause)  — 

Abandonment  of  original  action, 
41 

Acquittal  as  proof,  27 

Acquittal  in  original  proceeding, 
39,  43 

Burden  of  proof,  34r-35,  51 

Conjectures  and  suspicions,  36 

Conviction  procured  by  fraud,  38 

Costs   awarded   against   prosecu- 
tor, 41 

Discharge  by  committing  -  magis- 
trate, 42 

Dismissal  of  original  action,  41 

Essential  to  maintenance  of  ac- 
tion, 33 

Evidence,  52-58 

Facts  and  circumstances  indicat- 
ing, 36 

Failure  to  recover  in  original  pro- 
ceeding, 39 

Injunction    against    prosecution, 
41-42 

Insanity  proceedings,  39 

Magistrate's    action    in    original 
proceeding,  42 

Malice  inferred,  30 

Nolle  prosequi,  41 

Pleading,  34 

Probable  cause  defined,  35 

Reversal     of    judgment    against 
plaintiff,  38 

Temporary    injunction    awarded, 
41 
Wrongful   attachment  as  malicious 

prosecution,  16 

■EAHDAM  ITS  — 

Abatement  and  revival  — 

Chancre  of  personnel  of  mimicipal 

board,  338 
Death  of  relator,  335 
Death  of  respondent,  336 


MANDAMUS—  continued. 

Abatement  and  revival  —  continued. 
Substitution  of  successor  in  office, 

338 
Termination  of  respondent's  of- 
fice, 336 

Abridgment  of  use  of  writ  not  fa- 
vored, 114 

Action  of  mandamus^  88 

Act  of  God,  excuse  of  nonperform- 
ance of  duty  by  carrier,  154 

Acts  enforceable,  see  Duties  enforce- 
able 

Actual   default   as   prerequisite   to 
remedy,  122 

Adequacy  of  other  remedy  — 
Action  for  damages,  133 
Action  on  official  bond,  134 
Appeal  from  writ  of  error,  133 
Criminal  remedy,  135 
Equitable  remedy,  13& 
Jurisdiction  as  affected  by,  100 
Membership  in  corporations  and 

associations,  176 
Prerequisite  to  right  to  writ,  131 
Railroad  failing  to  perform  duty, 

158 
Refusal  of  carrier  to  accept  pas- 
sengers or  freight,  153-154 
Statutory  remedy,  136 
Tax  levy  to  pay  judgment,  288 

Aggregate  bodies  as  subject  to  writ, 
1X5 

Aldermen,   see  Municipal   corpora- 
tions 

Alimony  pendente   lite,  compelling 
allowance,  322 

Alternative  writ  — 

Aider   by   reference   to   petition, 

343 
Certainty  required,  342 
Conformity  to  peremptory  writ, 

359-361 
Conformity  to  petition,  343 
Demurrer,  349 
Form  and  requisites,  341 
Mandate,  344 
Motion  to  quash,  348 
Nature  and  purpose,  341 
Objections,  how  made,  348 
Substitute  for  declaration,  341 

Amendment  of  pleadings,  351-353 

Answer  to  writ,  344-347 

Anticipated  violation  of  duty,  122 

Appeals  — 

Approval  of  appeal  bonds,  218 
Dismissal,  364 
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Appeals  —  continued. 

Hearing  and   determination,   363 
Mandamus  as  substitute,  133 
Matters  not  subject  to  review,  363 
Review  of  proceedings  generally, 

362 
Right  to  appeal,  362 

Apportionment  acts,  constitutional- 
ity, 272 

Arbitrators  as  compellable  to  per- 
form functions,  143 

Arrest,  compelling  issuance  of  war- 
rant, 318-319 

Assessments,  see  Taxes  and  assess- 
ments 

Associations,    see    Membership     in 
corporations  and  associations 

Associations,  regulation  of  internal 
affairs,  144^145 

Attachments,  quashing  and  reinstat- 
ing, 315 

Attorney  general  as  relator,  324 

Attorney  general  as  subject  to  writ, 
193 

Attorneys  at  law  — 

Admission,      reinstatement      and 

right  to  appear,  317 
Relator    in    mandamus    proceed- 
ings, 323 

Auditing  claims  against  municipali- 
ty, 222 

Auditor  of  state  as  subject  to  writ, 
192 

Bail,  mandamus  to  review  refusal, 
320 

Ballots,  see  Elections 

Banks,  inspection  of  books,  181 

Bible  reading  in  public  schools,  246 

Bill  of  exceptions,  compelling  signa- 
ture, 311 

Boards  as  subject  to  writ,  115,  193 

Bonds  (see  also  Public  officers)  — 
Approval,  315-316 
Compelling  approval,  218-220 
Requiring   necessary   bond,   316- 
316 

Books,     inspection     of     corporate 
books,  178-184 

Bridges  — 
Highway  crossings  under  or  over 

tracks,  158 
Highways  crossing  canals,  158 
Highways  crossing  railroads,  158 
Repair    by    public   officers,    240- 
242 


MANDAMUS  —  continued. 

Building  associations,  declaring  ma- 
turity of  atoek,  170 

Building  permits,  issuance  by  muni- 
cipal officers,  214 

Buildings,    compelling    erection    of 
public  buildings,  243 

Canals  — 
Bridge,  duty  to  construct,  158 
Keeping  lodes  and  canal  bed  in 
proper  condition,  156-157 

Candidates,  see  Elections 

Carriers  — 
Acceptance    of    passengers    and 

goods  for  transportation,  153 
Act  of  Qod  preventing  perform- 
ance of  duties,  154 
Adequacy  of  remedy  at  law,  153- 

154 
Compelling  perfonnanee  of  pub- 
He  duties,  143-144 
Delivery  of  cars  on  tracks  of  oth- 
er companies,  155 
Delivery  of  grain  to  elevators,  155 
Equal  facilities  to  public,  154 
Fares,  discrimination,  162 
Furnishing  cars  to  shippers,  155 
Inability  to  fix  compensation  as 

ground  for  denying  writ,  155 
Inability  to  perform  duty,  154 
Mileage  books,  issuance,  162 
Performance  of  public  duties,  153 
Rates  of  transportation,  discrim- 
ination, 162 
Tickets  at  equal  rates  for  all,  162 
Transportation   bevoud   terminal, 
155 

Cemeteries  — 
Refusing  to  permit  sepulture,  169 
Right  of  sepulture,  175 

Certificates,    see    Licenses,    permits 
and  certificates 

Change  of  venue,  309 

Character  of  duty,  see  Duties  en- 
forceable 

Character  of  remedv  as  prospective, 
114 

Church   officers,   reinstatement,   172 

Church  pew,  enforcement  of  rights 
in,  169 

Civil  nature  of  remedy,  88 

Claims    against    municipalities, 
Municipal  corporations 

Clergymen,  reinstatement,   172 

Clerks  of  courts  — 

Inspection  of  records,  253 
Issuing  process,  253 
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MANDAMUS  -—  continued. 
Clerks  of  courts  —  continued. 
Perfonnance  of  ministerial  duties, 
253 
Cloud  on  title,  removal,  216 
Colleges,  duties  enforceable,  168 
Common  law  proceeding,  88 
Comptroller  of  state  as  subject  to 

writ,  192 
Constitutionality  of  statutes  — 
Apportionment  acts,  272 
Attack  by  relator,  105-108 
Attack  by  respondent,  108 
Conflicting  views  as  to  sufileiency 

of  respondent's  interest,  109 
Disbursement    of    public    funds, 

112 
Interest  as  essential  to  raise  ques- 
tion, 108-110 
Review  by  federal  supreme  court 
of  decision  of  state  court,  113 
Contempt    proceedings    to    enforce 

mandate,  361 
Contempt  proceedings,  use  of  man- 
damus, 321 
Continuances,  allowance  of,  906 
Contracts  — 
Corporations    as    compellable    to 
perform  contract   duties,  147- 
149 
Duty  assumed  by  contract  as  en- 
forceable, 121 
Enforcement  by  mandamms,  129 
Execution  of  public  contracts,  235 
Letting  public  contracts,  236 
Corporations  (see  also  Membership 
in    corporations    and    associa- 
tions) — 
Assessments  against  stockholders 

to  pay  debts,  171 
Calling  corporate  meetings,  170 
Compelling   performance   of   du- 
ties, 146 
Contract  obligations,  147-149 
Custodian  of  books  and  records, 

184 
Declaring  dividends,  170 
Demand  for  inspection  of  books, 

183 
Enforcement  of  rights  of  mem- 
bers, 169 
Executive  acts  relating  to  corpor- 
ations, 193-195 
Financial    embarrassment   as   de- 
fense to  issuance  of  writ,  149 
Foreign    corporations,    inspection 
of  books  and  records,  180 


MANDAMUS  —  continued. 
Corporations  —  continued. 

Inspection  of  books  and  property, 
178-184 

Inspection  of  corporate  books  and 
records,  169 

Listing  stockholders  for  taxation, 
150 

Meetings,  compelling  call  of,  170 

Membership,  restoration  to  or  en- 
forcement of  right,  169,  174- 
178 

Orders  of  public  service  commis- 
sioners as  substitute  for  man- 
damus, 151 

Party  to  mandamus  proeeedtings, 
332 

Payment  of  interest  from  partic- 
ular fund,  170 

Performance  of  ^ties  enforced, 
115 

Petition  for  inspection  of  books, 
183 

Records,  restoration  to  proper 
custodian,  173 

Reinstatement  in  office,  172 

Remuneration  for  services  as  af- 
fecting liability  to  writ,  1^ 

Rights  protected  by  mandamus, 
129 

Stock,  compelling  issuance,  177 

Stock,  compelHng  transfer,  184- 
186 

Stockholders,  compelling  assess- 
ments against,  171 

Stockholders,  protection  of,  169 

Stockholder's  right  to  inspect 
books  and  property,  178-184 

Testing  right  to  corporate  ofiice, 
171-172 
Costs,  allowance  and  taxation,  307, 

356 
Counties  — 

Payment  of  witness  fees,  221 

Place  of  holding  county  offices, 
213 

Repair  of  courthouses,  244 
Courthouses,  see  Counties 
Courts  (see  also  Inferior  courts  and 
judicial    officers ;    Jurisdiction ; 
United  States  courts)  — 

Report  of  fees  received  by  pro- 
bate judge,  322 
Criminal  law  — 

Arrest,  compelling  isBuance  of 
warrant,  318-319 
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MANDAMUS  —  continued. 
Criminal  law  —  continued. 
Bail,  mandamus  to  review  refusal, 

320 
Enforcement    by    police    officers, 

216 
Imposing  sentence  after  convic- 
tion, 319 
Indictments,  review  of  deoiBions 

on,  320 
Institution  of  criminal   proceed- 
ings, 319 
Mandamus   in   criminal  proceed- 
ings, 318-321 
Payment  of  witness  fees,  221 
Photographs  of  accused  persons, 
compelling  return   or   destruc- 
tion, 217 
Preliminary     examination,     com- 
pelling magistrate  to  proceed, 
318 
Criminal    prosecution    as   adequate 

remedy,  135 
Crown  officers  as  subjeet  to  writ, 

195 
Damages,  action  for  damages  as  ade- 
quate remedy,  133 
Death,  see  Abatement  and  revival 
Decedents'  estates,  compelling  settle- 
ment and  distribution,  313 
Decrees,  see  Judgments 
Default  of  respondent  as  essential, 

122 
Definition,  87 
Demand    and    refusal    to    perform 

duty  as  essential,  123    ^ 
Depositions,  issuance  of  commission 

to  take,  314 
Disbursing  officers,  see  Public  funds 
Discretionary  powers  — 

Arbitrary  abuse  of  discretion,  126 
Assumption  of  jurisdiction,  101 
Control  or  review  of  official  dis- 
cretion, 124-128 
Election  matters,  268,  276 
Erroneous   reaspns    for   decision, 

127 
Performance  not   enforceable  by 

mandamus,  119 
School  officers,  245 
Discretion  as  to  issuance  — 

Act    requiring    co-operation     of 

third  person,  140 
Considerations   affecting   exercise 

of  discretion,  138 
Detriment  to  general  public,  138 
Furtherance  of  illegal  act,  142 


MANDAMUS  —  continued. 
Discretion  as  to  issuance — continued. 
Hardship   as  ground  of  refusal, 

138--139 
Inability  to  comply  with  mandate, 

139-142 
Inability  to  enforce  writ,  138 
Inspection  of  corporate  books  and 

records,  182 
Officer  under  injunction,  141 
Payment  of  money,  want  of  funds, 

139 
Rule  stated,  137 
Dismissal    of    suit,    maadamus    to 

compel,  312 
Disqualification   of  judge,   rule  of 

necessity,  92 
Distinction  between  mandamus  and 

other  remedies,  90 
Dividends,  declaration  of,  170 
Divorce,  compelling  aUowanee  of  al- 
imony, 322 
Documents,   compelling   production, 

314 
Drains  and  sewers,  extension  by  mu- 
nicipality, 244 
Duties  enforceable  (see  also  Rights 
enforceable)  — 
Acts    requiring    construction    of 

statutes,  117 
Act  to  be  done  as  criterion,  116 
Continuous  course  of  conduct  or 

aets,  119 
Contract  liabilities,  121 
Discretionary  powers,  119 
Existence  of  duty  at  time,  of  ap- 
plication, 117-118 
Existence  of  officer  authorized  to 
.     act,  118 
Legal  duty  as  disting^hed  from 

contract  duty,  121 
Mandatory  character  of  law  im- 
posing duty,  119 
Ministerial  as  distinguished  from 

judicial  acts,  116 
Nature  of  office  as  affecting  min- 
isterial character,  116 
Permissive  powers,  119 
Tax  levy  for  series  of  years  to 
pay  judgment,  129 
Educational  institutions,  duties  en- 
forceable, 168 
Elections  — 
Anticipated    default   in    printing 

ballots,  122 
Appointment  of  election  officers, 
269 
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MANDAMUS  —  continued. 
Elections  —  continued. 

Ballots,  placing  candidate's  name 
on,  273-275 

Ballots,  reception,  276 

Calling  elections,  270-272 

Candidate's  name  on  ballot,  273- 
276 

Canvass  of  votes,  276 

Certificates  of  election,  issuance, 
279 

Constitutionality     of     apportion- 
ment acts,  272 

Inspection  of  election  records,  268 

Interest  of  relator,  280 

Inutility  of  writ  or  accomplished 
purpose,  277 

Issuance  of  certificates  of   elec- 
tion, 279 

Ministerial  duties  of  election  of- 
ficers, 268 

Ministerial  duties  of  governor  af- 
fecting, 199 

Placing  candidate's  name  on  bal- 
lot, 27^-275 

Reassembling  of  canvassing  board, 
277-279 

Reception  of  ballots,  275 

R^stration  of  voters,  270 

Review    of    discretionary    func- 
tions, 276 

Right  or  duty  as  enforceable  by 
individuals,  328 
Electricity  — 

Current  supplied  without  discrim- 
ination, 163-164 

Guard  wires  to  prevent  escape  of 
current,  157 
Elevators,  delivery  of  grain  by  rail- 
road, 155 
Eminent  domain  — 

Compelling  filing  of  report,  216 

Pending  of  proceedings,  215 
English  courts  having  jurisdiction, 

91 
English  statutory  practice,  88 
Equitable  remedy  as  adequate,  135 
Equitable  rights  not  enforceable  by 

mandamus,  124 
Evidence  — 

Issuance  of  commissions  to  take 
depositions,  314 

Production  of  documents,  314 

Reviewing    rulings    on    evidence, 
314 

Rules  applicable,  355 


MANDAMUS  —  continued. 
Executions  — 

Compelling  levy,  250-252 
Issuance  by  clerk  of  court,  253 
Executive  officers  — 
Attorney  general,  193 
Auditor  of  state,  192 
Comptroller  of  state,  192 
Crown  officers,  195 
Federal  officers,  204-213 
Governor  as  compellable  to  per- 
form ministerial  acts,  189 
Mandamus  against  officer  as  suit 

against  state,  190 
Matters  relating  to  corpoTations, 

193-195 
Secretary  of  state,  191 
Treasurer  of  state,  192 
Executors  and  administrators    (see 
also  Decedents'  estates)  — 
Performance  of  duties  of  office, 
143 
Exemptions,  eompelling   allowance, 

322 
Ehdstenoe  of  other  remedy,  see  Ade- 
quacy of  other  remedy 
Fares,  see  Carriers;  Street  railways 
Federal  <)fficer8  — 

Commissioner  of  patents,  land  of- 
fice or  pensions,  212 
Compelling  performance  of  duties 

generally,  204-206 
Postmaster  general,  209 
President,  206 
Secretary  of  interior,  210 
Secretary  of  state,  207 
Secretary  of  treasury,  208 
'  Seeretaiy  of  war  or  havy,  209 
Fencing  tracks  by  railroads,  168 
Foreign  corporations,  inspection  of 

books  and  records,  180 
Gas- 
Permit  to  lay  pipes  in  streets,  244 
Service    without     discrimination, 

163-164 
Supply  by  munidpality,  244 
Governor  — 
Certificate  of  election,   iBsnanee, 

199 
Compelling  president  of  senate  to 

act  as  governor,  197 
Consent  as  conferring  jurisdiction 

of  court,  198 
Duties  as  member  of  board,  199 
Jurisdiction  of  federal  courts,  203 
L^slative  duties,  196 
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MANDAMUS  —  continued, 
€K)V€mor  —  continued. 

Lieutenant  governor,  immunities, 

196-197 
Matters  relating  to  corporations, 

193-195 
Ministerial  acts  and  duties,  196, 

197-204 
Political  duties,  196 
Relator  in  mandamus  proceedings, 

324 
Voluntary    submission    to    court, 
198 
Habeas  corpus,  use  of  mandamus, 

321 
Hardship  as  ground  for  refusal  to 

issue  writ,  138-139 
Hearing  and  determination,  354 
Highways  — 
Obstructions,  removal,  242 
Opening  and  vacating,  240 
Permits  to  erect  poles  in  streets, 

245 
Permits  to  excavate,  244 
BAilroads  interfering  with,  157 
Bpiinkling  streets  by  street  rail- 
way company,  153 
Illegal  acts  as  furthered  by  writ,  142 
Illegal  purposes  not  forwarded  by 

Inability  to  obey  writ,  139-142 
Inability   to   obey   writ,    telephone 

company,  166 
Inadequacy    of   other   remedy,    see 

Adequacy  of  other  remedy 
Indictments,  see  Criminal  law 
Inferior   courts    and   judieial    offi- 
cers— 
Appeal   bonds,   preseribing  p^- 

alty  and  conditions,  305 
Appeals,  allowance  of,  304 
Attachment  for  disobeying  injunc- 
tion compelling  issuance,  301 
Attachments,  quashing  and  rein- 
stating, 315 
Attorneys  at  law,  admission,  re- 
instatement,  and  right  to  ap- 
,pear,  317 
Beoich  warrants,  compelling  issu- 
ance, 318-319 
Bill  of  exceptions,  signature,  311 
Bonds,  approval,  315 
Compelling  court   to   take   juris- 
diction, 295 
Compelling  judge  to  act,  322 
Compelling  judge  to  try  and  de- 
termine case,  299 


I  MANDAMUS  —  continued. 

Inferior  courts  and  judicial  officers 
—  continued. 

Continuances,  308 

Correcting  erroneous  decisions  of 
preliminary  questions,  299-301 

Correcting   errors   in   judgments, 
records  and  dockets,  305 

Costs,    allowance    and    taxation, 
.     307 

Criminal  proceedings,  use  of  man- 
damus in,  318 

Decree  of  higher  court,  compel- 
ling obedience,  316 

Dismissal  of  suit,  312 

Enforcement  of  judgment  or  de- 
cree, 306 

Entry  of  jndlginent,  305 

Escaped  prisoner  not  entitled  to 
writ,  303 

Filing  and  striking  out  pleadings, 
314 

Injunction,    issuance   or   dissolu- 
tion,  310 

Judgment     or     decree,     eoforee- 
ment,  306 

Judgments,  signing  and  entering, 
305 

Judgments,  vacating  and  setting 
aside,  307 

Jurisdiction,  compelling  oourt  to 
take,  295 

Jury  trial,  allowance  of,  308 

Matters  not  reviewable  by  man- 
damus, 298 

New  trial  granting  or  refusing, 
308 

Parties,  allowance  or  denial  of  in- 
tervention or  substitution,  315 

Performance  of  public  duty,  305 

Persons  entitled  to  writ,  303 

Prior  request  that  court  act,  304 

Probate  of  wills,  313 

Rehearing  granting  or  refusing, 
308 

Reinstatement  of  case  after  dis- 
missal, 301,  312 

Reviewing  action  of  inferior  tri- 
bunal, 297 

Review   of   rulings   on   evidence, 
314 

Setting  aside*  judgments,  defaults 
and  executions,  307 

Settlement  of  decedents'  estates, 
313 

Signing  and  accepting  bill  of  ex- 
ceptions, 301 
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ICANDAMTS  —eamtinmed. 

Inferior  courts  and  jodidnl  ofifieers 


Time  and  plaee  of  trial,  308 
YaeatiDg  orders  and  deerees,  310 

Injunetions  — 

Issuance  or  dissolutiony  310 
Officer  under  injunction  as  sub- 
ject  to  mandaunos,  141 

Injunctions  distinguished  from  man- 
damus, 90 

Inspection  of  corporate  books  and 
records,  178-184 

Inspection  of  public  reeords,  236- 
240 

Instances   of  remedy   not   fsTored, 
114 

Insurance,  license  to  carry  on  busi- 
ness, 294 

Interest  of  relator,  280,  327 

Intervention  of  parties,  compiling 
allowance,  315 

Intoxicating  liquors,  licenses  to  sell, 
293 

Irri«ration  companies,  duty  to  sup- 
ply water,  165 

Issuance  of  writ  — 

Discretion  of  court,  137 
Peremptory   writ,  358 

Joinder  of  relators   in  mandamus, 
329 

Judges,  disqualification,  92 

Judgments  (see  also  Taxes  and  as- 
sessments) — 
Compelling  judge  to  sign  and  en- 
ter judgment,  305 
Compelling   pavment  by   mimici- 

pality,  229-235 
Conclusiveness  generally,  357 
Conclusiveneas       in       mandamus 

against  mimieipalityv  232 
Correction  of  errors,  305 
Default  judgment,  compelling  en- 
try, 305 
Enforcement    by   inferior   eoort, 

306 
Enforcing    obedience    by    lower 

com-t,  316 
Form,  356 

Setting  aside  judgments,  307 
Tax  to  pay  judgment  against  mu- 
nicipality, 281 
Vacating  orders  and  decrees,  310 

Judicial  duties,  see  Duties  enforce- 
able 

Judicial  officers,  see  Inferior  courts 
and  judicial  officers 


MANDAMUS  —  eatUimmed. 
Juiifldictkm      (see     also     Inferior 

courts  and  judiciai  officers)  — 
Adequacy  of  otber  ronedy,  100 
Appellate  eonits  exercising  <Hrigi- 

nal  juzisdietton,  95-103 
Concurrent    jurisdii^om    of    law 

court  as  mflaeneing  appdlate 

court,  100 
Constitutional  provisions  confer- 
ring   original    jurisdiction    on 

appellate  courts,  96-98 
Diacretion  as   to   assumption   of 

jurisdiction,  101 
Diaqoalifieation  of  judge,  rule  of 

necessity,  92 
District  of  Colimibia  courts,  95 
English  courts,  91 
Federal  courts  generally,  92-95 
Federal  power  over  governor  of 

state,  203 
Grant  in  aid  of  appellate  or  sn- 

pervisory  jnrisdictian*  98 
Matters  pubUci  jiuis,  101-103 
Original  jurisdiction  ezeretsed  by 

lower  federal  courts,  92 
State  conits  generally,  91 
Statutes   conferring  original   ju- 

riadiction  on  iq[>pellate  eooits, 

96-98 
Supreme  court  of  United  States, 

103-105 
Want  of  proper  facilities  as  re- 
striction, 99 
Jury  trial,  306,  354,  355 
Laches   in   mandamus   proceedings, 

335 
Legislature  — 
Amendment  and  correction  of  Itg- 

islative  records,  187 
Attendance  of  memben,  187 
Expulsion  of  members,  187 
Legislative  functions  not  subject 

to  coercion,  186 
President  of  senate  comp^ed  to 

act  as  governor,  197 
Presiding    officer    as    subject    to 

writ,  188 
Promulgation    of    laws    enacted, 

187 
Publishing  returns  of  dection  of 

governor,  197 
Licenses,  permits  and  certificates  — 
Discretionary   power  not  subject 

to  control',  292 
Insurance  business,  294 
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MANDAMUS  —  continued. 
Lieensesy  permits  and  oertificateB  — 
continued. 
Liquor  lieenses,  293 
Professional  licenses,  294 
Lieutenant  governor  as  subject  to 

writ,  196-197 
Limitations  in  mandamus  proceed- 
ings, 89,  334 
Liquor  licenses,  293 
Lodge  membership,  membership  in 

corporations  and  associations 
Marbury  v.   Madison,  doctrine  of, 

207 
Market  quotations  supplied  by  tele- 
graph companies,  165 
Masters  in  chancery,  compelling  per- 
formance of  duty,  254 
Medical  societies,  right  to  member- 
ship, 174 
Membership  in  corporations  and  as- 
sociations — 
Conclusiveness  of  order  of  expul- 
sion, 176 
Exhaustion  of  remedy  within  or- 
ganization, 176 
Liability  to  re-expulsion,  176 
Medical  societies,  174 
Pecuniary  interest  involved,  175 
Religious  associations,  175 
Restoration  to  rights  and  piivi- 

leges  generally,  174 
Stock    or   business    corporations, 
177 
Members  of  legislature,  see  Legisla- 
ture 
Ministerial    duties,   see   Duties   en- 
forceable 
Ministers  of  gospel,  reinstatement, 

172 
Money,  see  Public  funds 
Motion  to  quash,  348 
Municipal    corporations    (see    also 
Taxes  and  assessments) — 
Allowance  and  payment  of  claims, 

220-229 
Attendance  of  meetings  by  alder- 
men, 213 
Auditing  claims,  222 
Bridges,  repair,  240-242 
Building  permits,  214 
Claims,    allowance    in    payment, 

220-229 
Contracts,    compelling    execution, 

235 
Drawing  warrants,  223 
Eminent      domain      proceedings, 
215-216 


MANDAMUS  — -  continued. 
Municipal  corporations  —  continued. 
Employees,  selection,  235 
Enforcement  of  criminal  laws  by 

police  officers,  216 
Filing    report    in    eondenmation 

proceedings,  216 
Gas  supply,  244 
Judgments     against,     compelling 

payment,  229-235 
Letting  contracts,  236 
Liquidate  claims,  compelling  pay- 
ment, 221 
Obstructions  in  streets,  removal, 

242 
Performance  of  contracts,  235 
Performance  of  duties  enforced, 

115 
Permits  to  excavate  in  streets,  244 
Public    buildings    and    improve- 
ments, duty  to  provide,  243 
Relator  in  mandamus  proceedings, 

324 
Sewer  system,  extension,  244 
Streets,  opening,  vacating  and  re- 
pair, 240 
Tax  levy  for  series  of  years  to 

pay  judgment,  120 
Tax  levy  to  pay  debt,  281 
Undisputed     claims,     compelling 

payment,  221 
Want  of  funds  as  excuse  for  not 

paying  claims,  227 
Water  supply,  244 
National  banks,  inspection  of  books, 

181 
Nature  of  remedy  — 

Action  or  special  prodaeding,  333 
Civil  actions,  88 
Common  law  proceeding,  88 
Person  as  distinguished  from  in 

rem  action,  89 
Prerogative  writ,  89 
Nature  of  writ,  88 
News  association  service,  165 
New  trial,  granting  or  refusing,  308 
Officers,   see   Corporations;    Execu- 
tive officers ;  Federal  officers ;  Pub- 
lic officers 
Official  bonds,  see  Public  officers 
Official  discretion,  see  Discretionary 

powers 
Orders,  see  Judgments 
Parliament,  see  Legislature 
Parties  — 
Agents  of  corporations,  332 
Attorney  general,  324 
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MANDAMUS  —  eontinued. 
Parties  —  eontinued. 

Boards,  332 

CorporationSy   332 

Defendants,  330-333 

QovemoT  as  relator,  323 

Individuals  enforcing  public  right 
or  duty,  325-329 

Interest   of   relator  in   perform- 
ance of  public  duty,  327 

Intervention,     compelling    allow- 
ance, 315 

Joinder,  329 

Municipality,  324 

Petitioner,  322 

Plaintiff,  322 

Relator,  322 

Respondents,  330-333 

State  or  people,  324 

Substitution,     eompeUing    aUow- 
ance,  315 
Peremptory  writ— • 

Amendment    of    alternative   writ 
for  purposes  of  conformity,  360 

Conformity   to    alternative    writ, 
359 

Contempt  proceedings  to  enforce 
mandate,  361 

Effect  of  issuance,  359 

Enforcemoit,  361 

Issuance,  358 

Notice  before  issuance,  358 

Return  not  required,  359 

Return  of  alternative  writ  as  es- 
sential, 358 
Permissive  powers  not  enforceable 

by  mandamus,  119 
Permits,  see  licenses,  permits  and 

certificates 
Persons  entitled  to  writ,  151 
Persons  subject  to  writ    (see   also 
Ex^utive  officers;  Governor)  — 

Actual  default  in  performance  of 
duty,  122 

Aggregate  bodies,  115 

Arbitrators,  143 

Attorney  general,  193 

Boards,  115 

Clerks  of  courts,  253 

Corporations,  115,  146 

Crown  officers,  195 

Custodian  of  corporate  books,  184 

De  facto  officers,  115 

Executive  officers,  189 

Executor   as   to   performance   of 
fiduciary  duties,  143 

Federal  officers,  204-213 
R.  C.  L.  Vol.  XVni.— 82 


MANDAMUS  —  eontinued. 
Persons  sub  jeet  to  writ  —  continued. 

Inability  to  comply  with  mandate, 
139—142 

Individuals,  142-144 

Legislative  officers  and  members, 
186-189 

Lieutenant  governor,  196-197 

Master  in  ehancei^,  254 

Municipal  corporations,  115 

Officers  of  private   corporations, 
146 

Parliament  members,  186 

Presiding    officer    of    legislature, 
188 

Private  corporations,  146 

Private  persons,  142-144 

Public  officer,  115 

Public  officer  after  expiration  of 
term  or  resignation,  120 

Public  service  corporations,  146 

Resignation  by  officer  as  defeating 
right  to  writ,  121 

School  teacher  aa  to  perf oimanoe 
of  duties,  143 

Secretary  of  state,  191 

Sheriffs,  250 

State  boards,  193 

State  officers  g^erally,  189-196 

Unincorporated  assodations,  144- 
145 
Petitioner,  see  Parties 
Pews,  enforeonent  of  rights  in,  169 
Photographs    of    accused    persons, 

compelling  destruction,  217 
Plaintiff,  see  Parties 
Pleadings,  see  Practice  and  proeed- 

ure 
Policemen,  enforcement  of  criminal 

laws,  216 
Postmaster   general   as   subject   to 

writ,  209 
Practice  and  procedure  — 

Abatement  of  proceeding,  335-338 

Action  or  special  proceeding,  333 

Aiding  writ  by  reference  to  pe- 
tition, 343 

Alternative  writ,  341-343 

Amendment  of  pleadings,  351-353 

Application,  340 

Conclusiveness  of  judgment,  357 

Conforming  writ  to  petition,  343 

Costs,  356 

Demurrer,  349-351 

Evidence,  rules  of,  355 
'Hearing  and  detennination,  354 

Information,  340 
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MANDAMUS  —  continued. 

Practice  and  procedure  —  continued. 
Judgment,  356 
Jury  trial,  356 
Laches,  335 

Mandate  of  alternative  writ,  344 
Motion  for  peremptory  writ,  351 
Objections    to    alternative    writ,- 

348 
Peremptory  writ,  358-361 
Petition,  340 
Pleading,  339 
Pleadings   subsequent   to   return, 

347 
Quashing  writ,  348 
Return  or  answer  to  writ,  344-347 
Review  of  mandamus  proceedings, 

362-364 
Service  of  writ,  363 
Trial  and  judgment,  354-358 
Venue,  334 
Waiver  of  irreg^arities,  363 

Preliminary  examination,  see  Crimi- 
nal law 

Premature  application  for  writ,  122 

President  of  United  States  as  sub- 
ject to  writ,  206 

Press  association  service,  165 

Private  corporations,  see  Corpora- 
tions 

Probate  of  will,  313 

Process,  issuance,  253 

Production  of  documents,  314 

Prospective    character    of    remedy, 
114 

Prospective  violation  of  duty,  122 

Public  funds  — 

Constitutionality    of    statute    in 
proceeding  to  compel  disburse- 
ment, 112 
Want  of  funds  as  ground  for  re- 
fusing writ,  139 

Publici    juris,    right   to   apply   for 
mandamus,  102 

PubUc     improvements,     compelHng 
levy  of  tax  to  pay  for,  285 

Public  officers   (see  also  Clerks  of 
courts;  Sheriffs)  — 
Acceptance  or  remission  of  office, 

258 
Action  on  official  bond  as  adequate 

remedy,  134 
Appointment  to  office,  256 
Approval  of  bonds,  218-220 
Attendance  of  meetings,  213 
Colorable  title  to  office,  256 


MAND/lMUS  —  continued. 
Public  officers  —  continued. 

Compelling  performance  of  duty, 
115 

De  facto  incumbent,  256 

De  facto  officer  as  subject  to  writ, 
115 

Delivery  of  records  to  successor, 
143 

Determining  proper  officer  to  per- 
form particular  duty,  118 

Existence  of  officer  authorized  to 
act,  118 

Expiration  of  term  of  offioe  as 
affecting  liability  to  writ,  120 

General  course  of  official  conduct, 
217 

Issuance  of  ocHomissions,  257 

Place  of  holding  office,  213 

Preference   in    appointment,    en- 
forcement, 257 

Preliminarv  Qualification,  259 

Removal  of  officer,  258 

Resignation  as  affecting  liability 
to  writ,  121 

Restoration  to  office,  254,  264-268 

Salary,  compelling  payment,  260 

Surrender   of   insignia   of   office, 
261—264 

Trying  title  to  offioe,  254r-255 

Usurper  not  entitled  to  writ,  256 
Public  records,  inspection,  236-240 
Public  schools,  see  Schools 
Public  service  commissioners,  orders 

as  substitute  for  mandamus,  151 
Public  service  corporations  (see  also 
Carriers;  Railroads)  — 

Electricity  furnished  without  dis- 
crimination, 164 

Gas    service    without    discrimina- 
tion, 163-164 

Water  supply  without  discrimina- 
tion, 163 
Purposes  of  writ  (see  also  Adequacy 
of    other    remedy;    Duties    en- 
forceable) — 

Acceptance     or     assumption     of 
office,  258 

Appointment  to  office,  256 

Determining  proper  officer  to  per- 
form particular  duty,  118 

Future  action  as  subject   to  co- 
ercion, 122 

Inadequacy  of  other  remedy,  115 

Past  privation  of  right,  114 

Payment  of  officer's  salar>',  260 
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MANDAMUS  —  continued. 
Purposes  of  writ  —  continued. 

Performan^  of  duty  by  public 
officer,  115 

Preventing  disorder  aiid  failure  of 
justice,  114 

Prospective  remedy  merely,  114 

Removal  of  public  officer,  258 

Restoration  to  public  office,  2^4, 
264r-268 

Right  to  public  office,  254 

Superintending  control  over  in- 
ferior ccturts,  officers,  corpora- 
tions, etc.,  114 

Supplying  defects  in  justice,  131 

Surrender  of  insignia,  etc.  of  of- 
fice, 261-264 
Quashing  writ  or  return,  348-349 
Railroad  (see  also  Carriers)  — 

Adequacy  of  other  remedies  for 
nonperformance  of  duties,  158 

Cattle  guards  and  farm  crossings, 
158 

Compensation  for  property  taken, 
153 

Compliance  with  charter  in  con- 
struction of  road,  157 

Construction  and  maintenance  of 
road,  156 

Discontinuance  of  service,  161 

Discontinuing  track  connections, 
167 

Equipment  of  road,  160 

Fencing  tracks,  158 

Highways,  interference  with,.  157 

Maintenance  of  road  in  running 
order,  156 

Operation  as  required  by  law,  161 

Performance  of  public  duties,  152 

Sidings  for  use  of  individuals,  157 

Sprinkling  streets,  153 

Stations,  establishment  or  con- 
tinuance, 159 

Spur  tracks  to  private  property, 
157 
Records  — 

Amendment  and  correction  of  leg- 
islative records,  187 

Correction  of  errors,  305 

Election  records,  right  to  inspect, 
268 

Inspection  of  corporate  books, 
178-184 

Inspection  of  public  records,  236- 
240,  253 

Restoration  of  corporate  records 
to  proper  custodian,  173 


MANDAMUS  —  continued. 

Refusal  to  perform  duty  as  essential, 
123 

Registration  of  voters,  270 

Rehearing,    granting    or    refusing, 
308 

Reinstatement  of  case  after  dismis- 
sal, 301 

Reinstatement  of  case,  mandamus  to 
compel,  312 

Relator,  see  Parties 

Religious  associations,  right  to  mem- 
bership, 175 

Removal  of  public  officer,  258 

Respondent,  see  Persons  subject  to 
writ 

Return  to  writ,  344-347 

Review,  see  Appeals 

Rights  enforceable  (see  also  Duties 
enforceable)  — 
Certainty  as  to  right,  124 
Contract  rights,  129-130 
L^al  rights  only,  128 
Private  corporations  as  entitled  to 

protection,  129 
Private  rights,  129 
Public  nature  of  right,  129 

Right  to  writ,  see  Adequacy  of  oth- 
er remedy;  Rights  enforceable 

Schools  — 
Bible  reading  in  public  schools, 

246 
Books  for  pupils,  246 
Diplomas  issued  to  graduates,  247 
Discretionary    duties    of    officers, 

245 
Duties  enforceable,  168 
Exclusion  of  pupils,  247-249 
Location,  245 
Parties    to    petition   to    establish 

school,  247 
Providing  school  facilities,  246 
Reinstatement  of  pupils,  143 
Religious  services,  246 
Restoration   of  teacher  to   office, 

246 
Search  and  seizure,  restoration  of 
property  seized,  252 

Secretary  of  interior  as  subject  to 
writ,  210 

Secretary  of  state  as  subject  to  writ, 
191,  208 

Secretary  of  treasury  aa  subject  to 
writ,  208 

Secretary  of  war  or  navy  as  subject 
to  writ,  209 

Service  of  writ,  353 
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MANDAMUS  —  continued. 
Sheriffs  — 
Approval     and    qualification     of 

deputy,  322 
Execution  of  writs,  250-252 
Exemptions,  allowance,  252 
Performance  of  official  duties,  250 
Place  of  keeping  office,  250 
Restoration    of    property    seized, 
252 
Societies,   see   Membership   in   cor- 
porations and  associations 
Specific  performance  distinguished, 

90 
State  boards  as  subject  to  writ,  193 
State  courts,  jurisdiction,  91 
States  — 
Claims  against  state,  compelling 

payment,  228 
Mandamus  against  state  officer  as 
suit  against  state,  190 
Stations,  see  Railroads 
Statutes   (see  also  Constitutionality 
of  statutes)  — 
Acts    requiring    construction    of 
statutes,  117 
Statute  of  limitations  as  applicable 

to  mandamus,  89 
Statutory  remedy  as  adequate,  136 
Stenographers,  compelling  perform- 
ance of  duty,  254 
Stock  and  stockholders,  see  Corporar- 
tions;  Membership  in  corporations 
and  associations 
Street  railways  — 
Operation  as  required  by  law,  161 
Sprinkling  streets,  153 
Stopping  cars  for  passengers,  162 
Tickets  and  fares,  compliance  with 
law,  162-163 
Streets,  see  Highways 
Substitution  of  parties,  compelling 

allowance,  315 
Taxes  and  assessments  — 
Assessment  of  omitted  property, 

289 
Certification  as  to  payment,  291 
Collection  of  taxes,  286 
Corporations  required  to  furnish 

list  of  stockholders,  150 
Coupons,  etc.,  offered  in  payment 

of  taxes,  291 
Demand  and  refusal  as  essential, 

290 
Execution  of  tax  deed,  291 
Exemptions  and  deductions,  292 


MANDAMUS  —  continued. 
Taxes  and  assessments  —  continued. 

Invalidity  of  contract  or  judg- 
ment, 285 

Levy  by  monicipality  to  pay  judg- 
ments, 229-235 

Levy  to  meet  obligations,  281 

Ministerial  duty,  288 

Other  adequate  remedy,  288 

Public  improvements,  compelling 
levy  for,  285 

Refunding  taxes  paid,  292 

Review  of  decision  of  tax  officers, 
287 

Statutory  authorization  as  essen- 
tial, 282 

Successive  levies,  284 

Sufficiency'  of  levy,  284 

Time  for  granting  writ,  289 
Telegraph  companies  — 

Installing  telephones  for  receipt 
and  delivery  of  mes8«^;es,  165 

Market  quotations  for  customers, 
165 

Transmission  of  messages,  165 
Telephone  companies  — 

Equal  service  to  all,  166 

Inability  to  obey  writ,  166 

Restrictions  imposed  by  owner  of 
patent,  167 
Tickets,   see   Carriers;    Street   rail- 
ways 
Treasurer  of  state  as  subject  to  writ, 

192 
Trial  — 

Changing  place  of  trial,  309 

Time  and  place,  308 
Trial  in  mandamus  proceedings,  354 
Unincorporated     associations     (see 
also    Membership    in    eorpora- 
tions  and  associations)  — 

Regulation    of    internal    affairs, 
144-145 
United  States  (see  also  Federal  of- 
ficers) — 

Compelling  governor  to  perform 
official  acts,  203 
United  States  courts  — 

Exercise  of  original  jurisdiction, 
92 

Jurisdiction  of  supreme  court, 
103-105 

Mandamus  in  aid  of  jurisdiction 
otherwise  existing,  93-95 

Review  by  supreme  court  of  de- 
cision of  state  court  as  to  con- 
stitutionality of  statute,  113 
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MANDAMUS  —  cowHnueil 

United  States  oonrts  —  continmed. 
Tax  levy  by  municipality  to  pay 
judgment,  231 

Universities,  duties  enforceable,  168 

Venue,  change  of,  309 

Venue    in    mandamuB    pzooeedings, 
334 

Waiver  of  irregolacities,  353 

Water,  supply  by  municipality,  244 

Water  companieSy  refusal  to  supply 
water,  163 

Wills  — 
Compelling  admission  to  probate, 

313 
Vacating  probate,  313-314 

Witnesses,  payment  of  fees  in  crim- 
inal cases,  221 

Writ  of  error,  see  Appeals 


Custom  of  market  overt  in  London 

shops,  36^-^70 
Definition,  367 
Establishment  of  markets  in  United 

States,  370 
Franchise  under  English  law,  367 
Health  regulations,  374 
Inspection  of  articles  for  sale,  374 
Licenses,  376 
London,  custom  of  market  overt  in, 

369-370 
Market  overt  delSned,  368 
Municipal    liability    in    respect    of 

markets,  377 
Municipal  regulations,  370,  373-376 
Nuisances,  municipal  liability,  377 
Obstruction  of  streets,  372-373 
Prescriptive  right  to  market,  367 
Reasonableness  of  regulations,  374 
Regulation    of   markets   in    United 

States,  370 
Sales  in  market  overt,  368 
Sales  regulated,  373-376 
Stallholder's   rights    and   liabilities, 

376 
Stolen  goods  sold  in  market  overt, 

369 
Streets,  use  of,  372 
Time  of  sales  regulated,  373-374 
Tolls  under  English  law,  368 

MARRIAGE  — 

Abandonment,  remarriage  by  aban- 
doned spouse,  413 


MARRIAGE  —  continued. 
Admissions  and  declarations  — 

Admissibility  in  eriminal  proceed- 
ings, 426 

Declaivtions     against     marriage, 
426 

Proof  of  marriage,  424 
Affinity,  see  Consanguinity  and  af- 
finity 
Age  of  consent,  408 
Authority  to  perform  ceremony  — 

Persons  having  authority,  401 

Presumption  of  authority,  416 
Banns,  publication  required  by  ec- 

desiastieal  lav,  400 
Burden  of  proving  marriage,  427 
Canonical  impediments,  effect,  438 
Capacity  of  parties  — 

Age,  408 

Degree  of  unsoundness,  406 

Drunkenness,  407 

Effect  of  incapacity,  439,  443 

Insane     persons    formerly    per- 
mitted to  nuixry,  404-406 

Insanity  as  vitiating  marriage,  406 

Necessity,  391 

Physical  incapacity,  407 

Physical  incapacity,  effect,  443 

Presumption  of  capacity,  416 
Celebration,  see  Solemnization 
Ceremonial    marriage    as    essential, 

390 
Ceremonies,  see  Creation  of  relation; 

Solemnization 
Certificate  of  marriage  — 

Evidence  of  faot,  422 

Statutory  requirement,  397 
Circumstantial  evidence  of  marriage, 

421 
Civil   disabilitiea  as  avoiding  mar- 
riage, 439 
Cohabitation  — 

Necessity  to  plead  marriage,  394- 
396 

Proof  of  marriage,  428-439 
Collateral  attack  on  marriage,  446 
Colored  persons,  see  Negroes  — 
Conunon-law    marriage     (see    also 
Creation  of  relation) — 

Rights  and  liabilities  of  parties, 
449 

Sufficiency   of   evidence   of   con- 
sent, 426 

Validity,  390 
Conditional  agreement  of  mairiage, 

392 
Conflict  of  laws,  388 
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MARRIAGE  —  continued. 

ConsaBgninity  and  affinity  — • 
Effect   on   validity   of   marriage, 

439,  444 
Prohibited  degrees,  410 
Rule  in  England,  411 
Rule  in  United  States,  411 

Consent  — 
Mode  of  expressing  consent,  403 
Necessity  for  consent  of  parties, 

402 
Parents  or  guardians,  404 
State,  consent  of  required,  404 
Sufficiency   of   evidence    of   con- 
sent in  common-law  marriage, 
426 

Consuls,  authority  to  perform  cere- 
mony, 401 

Contractual  aspect  of  marriage — 
Canon  law  rule,  389 
Distinguished    from    other    con- 
tracts, 385 
Marriage  as  contract,  383 

Creation  of  relation   (see  also  Sol- 
emnisation)— 
Canon  law  rule,  389 
Capacity  of  parties,  391 
Ceremonial  marriage  as  essential, 

390 
Cohabitation    as    essential,    394- 

396 
Common-law  marriages,  390 
Common-law  recognition  of  infor- 
mal marriages,  396 
Conditional  agreement,  392 
Essentials  at  common  law,  391 
Informal  marriages,  396 
Mutual  consent,  391 
Origin  and  history,  389 
Per  verba  de  futuro  cum  copula, 

393 
Per  verba  de  praesenti,  390 
Secret  agreement,  392 
Statutory  regulation,  396-400 

Criminal  liability  for  violating  mar- 
riage laws,  452 

Curative  legislation,  448 

Customs  of  particular  religious  sects, 
102 

Damages  for  fraud  in  inducing  mar- 
riage, 451 

Death,  presumption  of  death  of  for- 
mer spouse,  417 

Declarations,    see    Admissions    and 
declarations 

Definition,  381 

Degrees  of  relationship,  410-412 


MARRIAGE  —  eontinued. 
Directory  proviskms  of  statute,  397- 

QflQ 
«J9lf 

Divorced  p^ersons  — 
Presumption  of  divorce  from  for- 
mer spouse,  418 
Prohibition    against    remarriage, 
387 

Drunkenness  as  vitiating  marriage, 
407 

Duress  as  vitiating  marriage,  415, 
446 

Elements,  see  Creation  of  relation 

Epileptics,  marriage  prohibited,  387 

Estoppel  to  deny  marriage,  450 

Eugenics  (see  also  Health)  — 
Health  certificate  as  prerequisite 
to  marriage,  387-388 

Evidence    (see   also   Presumptions; 
Proof  of  marriage)  — 
Circumstantial   evidence  of  mar- 
riage, 421 

Foreign  marriages,  how  proved,  427 

Fraud  as  vitiating  marriage,  413- 
415,446 

Fraud  in  inducing  naarriage,  dam- 
ages, 451 

Guardian's  consent  as  essential,  404 

Habit  and  repute  as  evidence  of  mar- 
riage, 428-439 

Health  (see  also  Eugenics)  — 
Epileptics  prohibited  from  marry- 
ing, 387 

History  of  marriage,  389 

Impediments  — 

Effect  of  canonical  impediments, 

439 
Presumptions  against,  417 

Indian  marriages  — 
Element  of  permanency  lacking, 

386 
Solemnisation,  402 
Validity,  389 

Infante,  validity  of  marriage,  441 

Informal  marriages,  see  Creation  of 
relation 

Insanity  — 

Intermarriage  of  insane  persons 

prohibited,  387 
Marriage  of  insane  persons,  405 
Validity   of   marriage   of   insane 
person,  439 

Intoxication  as  vitiating   marriage, 
407 

Judges  authorized  to  perform  cere- 
mony, 401 


INDEX 


1303 


MARRIAGE  —  continued. 

Justice  of  th^  peace  authorized  to 
perform  ceremony,  401 

Law  governing  marriage,  388 

License,  statutory  requirement,  397, 
399 

Mandatory    provisions    of    statute, 
397-399 

Mental   capacity,   see    Capacity   of 
parties 

Meretricious  relationship,  presump- 
tion of  continuance,  420 

Ministers   of   gospel   authorized   to 
perform  ceremony,  401 

Minors,  validity  of  marriage,  441 

Miscegenation,    validity    of  •  prohi- 
bition, 387 

Mormon  marriages,  402 

Mutual  consent  as  essential  element, 
391 

Nature  of  marriage  — 
Contractual  aspect,  383 
Permanency  as  element,  385 
Sacramental  character,  390 
Social  status,  383-386 

N^roes  — 

Intermarriage    with    whites    pro- 
hibited, 387,  409 
Marriage  with  white  persons,  va- 
lidity, 444 
Slave  marriages,  validity,  408 

Origin  of  marriage,  389 

Parents'  consent  as  essential,  404 

Permanency  as  element  of  marriage, 
386 

Persons  authorized  to  perform  cere- 
mony, 401 

Physical  incapacity,  407,  443 

Poivgamv,   validity   of  prohibition, 
387 

Presumptions  — 
Authority   to   perform   ceremony, 

416 
Capacity  of  parties,  416 
Death  of  former  spouse,  417 
Dissolution   of   former  marriage, 

417 
Divorce  from  former  spouse,  418 
Force  of  presumptions,  419 
Impediments,  417 
Legality  of  license,  416 
Meretricious  relationship,  420 
Rebuttal,  419 

Second  marriage  as  entitled  to  fa- 
vorable presumption,  416 

Priests  authorized  to  perform  cere- 
mony, 401 


MARRIAGE  •—  continued. 
Prior  marriage  as  affecting  validity, 

412-413 
Prior  marriage  undissolved,  445 
Proliibited  degrees  of  relationship, 

410-412 
Proof  of  marriage  — 

Admissions,  424 

Burden  of  proof,  427 

Certificate,  422 

Circumstantial  evidence,  421 

Consent  in  common-law  marriage, 
426 

Contract  of  marriage,  423 

Declarations,  424 

Foreign  marriage,  427 

Habit  and  repute,  428-439 

Inference   after  removal   of   im- 
pediment, 436 

Oral  proof,  423 

Record,  422 

Reputation,  428-439 

Testimony   of   parties,  officiating 
officer  and  others,  424 
Quaker  marriages,  402 
Ratification    of   voidable    marriage, 

447 
Record  as  evidence  of  marriage,  422 
Regulation   of   marriage    (see   also 
Creation  of  relation)  — 

Authority  of  particular  regulatory 
acts,  387 

Congress    without    authority    in 
states,  386 

Construction  of  statute  as  direc- 
tory or  mandatory,  397 

Extent  of  legislative  control,  387 

Legislative  control  generally,  386 

Mandatory  or  directory  provisions, 
397-399 

State  authority  exclusive,  386 

Statutory  regulations,  396-400 
Reputation  as  evidence  of  marriage, 

428-439 
Rights  and  liabilities  of  parties  — 

Common-law  marriage,  449 

Criminal    liability    for    violating 
marriage  laws,  452 

Damages   for   fraud  in   inducing 
marriage,  451 

Estoppel  to  deny  marriage,  450 
Ring  as  essential,  401 
Sacramental  character  of  marriage, 

390 
Secret  agreement  of  marriage,  392 
Slave  marriages,  validity,  408 
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MARRIAGE  —  continued. 

Social  status  created  by  marriage, 

383-385 
Solemnization  (see  also  Creation  of 
relation)  — 

Authority  to  perform  ceremony, 
401 

Certificate  of  marriage,  397 

Consul  as  authorized  to  perform 
ceremony,  401 

Customs  of  particular  sects,  402 

Definition,  400 

Form  of  marriage,  400 

Indian  marriages,  402 

Judge's  authority  to  perform  cere- 
mony, 401 

Magistrate's  authority  to  perform 
ceremony,  401 

Ministers  of  gospel  authorized  to 
perform  ceremony,  401 

Mormon  marriages,  402 

Priests     authorized    to    perform 
ceremony,  401 

Purpose  of  requirement,  397 

Quaker  marriages,  402 

Ring  as  essential,  401 

Unauthorized  person   performing 
ceremony,  effect,  401 

Witnesses  required,  397 
States  — 

Consent  of  state  as  essential,  404 

Power  over  marriages   exclusive, 
386 
Status  created  by  marriage,  383-385 
Statutory  regulations,  see  Creation 

of  relation;   License;   Regulation 

of  marriage 
Validity  (see  also  Capacity  of  par- 
ties;   Void  and  voidable  mar- 
riages) — 

Af^ity  of  parties,  410 

Age  of  parties,  408 

Capacity  of  parties,  404-407 

Chastity  of  woman,  414 

Common-law  marriages,  390 

Consanguinity  of  parties,  410 

Consent  of  parties,  402 

Deception,  413-415 

Duress,  415 

Fraud,  413-415 

Law  of  place  of  marriage  as  gov- 
erning, 388 

Maniage   bv    abandoned   spouse, 
413 

Noncompliance  with  law,  400 

Presumptions  in  favor  of  validity, 
416 


MARRIAGE  —  continued. 
Validity  —  continued. 

Prior  marriage  undissolvi^  412- 
413 

Slave  marriages,  408 

Unauthorized   person  performing 
ceremony,  401 
Void  and  voidable  marriages  — 

Canonical  impediments,  effect,  439 

Civil  disabilities,  439 

Collateral  attack,  446 

Consanguineous  marriages,  444 

Curative  acts,  448 

Duress,  446 

Effect,  440 

Fraud,  446 

Incapacity  of  parties,  439 

Marriage  between  persons  of  dif- 
ferent races,  444 

Mental  incapacity^  443 

Minors,  441 

Physieal  incapacity,  443 

Ratification,  447 

Undissolved  prior  marriage,  445 
Witnesses,     statutory    requirement, 

397 
Women  — 

Age  of  consent,  408 

Unehastity  as  vitiating  marriage, 
414 

MARSHALING   ASSETS  — 

Adequate  remedy  at  law  as  defeat- 
ing right,  466 
Admiralty,  application  of  principle 

of  marshaling,  468 
Appropriation  of  either  fund  as  de- 
feating equity,  465 
Assets  subject  to  marshaling,  458 
Bases  of  right  to  marshal  assets,  456 
Claimants  of  right  to  marshal  assets, 

458-460 
Claims  of  government,  463 
Common  ownership  of  both  funds, 

460 
Conflict  of  equities,  463 
Debtor's  right  to  marshal  assets,  459 
Definition,  454 
Delay  to  prior  creditor  as  defeating 

right  to  marshal,  462 
Displacement  of  right,  456 
Enforcement  of  right,  466-468 
Equity  to  have  assets  marshaled  — 
Appropriation   or  loss  of  eitheff 

fund,  465 
Assets  subject  to  marshaling,  458 
Bases  of  equity,  456 
Claimants  in  equity,  458 
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MARSHALING  ASSETS  —  eontin- 
uecL 
Equity  to  have  assets  marshaled  — 
eontintted, 
CommoA  ownership  of  both  funds. 

460 
Condiet  of  equities,  463 
Debtor's  right,  459 
Displacement  of  equity,  456 
Enf ore^n^t,  466-468 
Inchoate  character,  456 
Jurisdiction,  468 
Ownership  of  two^fiJnds,  460 
Parol  to  security  of  claimant,  460 
Persons  entitled,  458-460 
Prejudice     to     prior     creditor's 

rights,  462 
Protection  of  eqtiity,  466 
Release  of  singly  charged  fund, 

465 
Securities  subject  to  marshaling, 

458 
Unsecured  creditors,  458 
Exemptions,    conflict    of    creditor's 

equity  with,  463 
Foreclosure   of   mortgage,   see   In- 
verse order  of  alienation 
Grovemment  claims,  463 
Government  claims  as  affected  by  in- 
verse order  of  alienation  rule,  476 
Homestead  claim  as  affected  by  in- 
verse order  of  alienation  claim, 
476 
Homestead,    conflict    of    creditor's 

equity  with,  463 
Inchoate  character  of  equity,  456 
In  personam  action,  court  of  equity, 

458 
Inverse  order  of  alienation  — 
American  rule,  470-471 
Assumption  of  lien  by  grantee,  475 
Bases  of  right,  472 
Conflict  with  other  rights,  476 
Consideration     for     convenience, 

472 
Conveyance    subject    to    incum- 
brance, 475 
Covenant  of  warranty  as  essen- 
tial, 473 
Definition,  468 

Distinguished  from  marshaling  as- 
sets, 470 
Enforcement  of  rule,  478 
English  rule,  470 
Exceptions  to  application  of  doc- 
trine, 474 
Government  claims  as  affected  by  1 
rule,  476 


MARSHALING  ASSETS  —  contin^ 

ued. 
Inverse  order  of  alienation  —  eonUn- 
ued. 

Historical  review,  470-471 

Homestead  as  affected  by  rule,  476 

Impairment  of  right,  478 

Intent  of  parties,  474 

liens  affected  by  principle,  471 

Loss  of  right,  478 

Nature,  468-470 

Notice,  472 

Recognition    of  rule   by   federal 
courts,  479 

Release  of  part  of  tract,  476-478 

Relinquishment'  of  right,  478 

Scope  of  principle,  471 

Situs  of  land  subject  to  lien,  474 
Jurisdiction  to  marshal  assets,  468 
Lien  as  essential  to  marshaling,  458 
Loss   of   either   fund   as   defeating 

equity,  465 
Mortgage    foreclosure,   see   Inverse 

order  of  alienation 
Ownership  of  two  funds,  460 
Parol  as  security  to  claimant  as  es- 
sential, 460 
Persons  entitled  to  marshal  assets, 

458-460 
Prejudice  to  prior  creditor's  rights, 

462 
Protection  of  right  to  marshaling, 

466 
Real   estate,   see   Inverse  order  of 

alienation 
Release  of  singly  charged  fund,  465 
Risk  of  loss  to  claimant  of  equity, 

460 
Securities  subject  to  marshaling,  458 
Surety  as  fund  within  principle  of 

marshaling,  458 
United  States  courts,  recognition  of 

rule  of  inverse  order  of  alienation, 

479 
Unsecured  creditor's  rights,  458 

MASTER   AND    SERVANT* 

Accident  interrupting  service,  right 

to  wages,  537 
Accident,  see  Injuries  to  employees 
Actions    (see  also  Defenses  to  ac- 
tions for  personal  injuries ;  Em^ 
ployers'  liability  acts)  — 
Damages  for  breach  of  contract 

for  hiring,  522 
Employer's  liability  act,  619-620 
Evidence  in  actions  for  injuries, 
625-632 
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MASTER  AND  SERVANT  —  contin- 
ued. 
Actions  —  continued. 

Instructions    in    actions    for    in- 
juries, 622 
Notice  of  injury  to  employee,  619 
Pleading  and  actions  for  personal 

injury,  620 
Quantum     meruit,     remedy     for 

wrongful  discharge,  522 
Survival  of  employee's  right  of  ac- 
tion, effect  of  employer's  liabil- 
ity act,  840 
Violation  of  statute  as  defeating 
employee's  right  of  action,  633 
Wrongful  dis6barge  of  employee^ 
622-530 
Actor's  right  to  continuous  employ- 
ment, 505 
Age,  see  Assumption  of  risk;  In- 
fants 
Animals  for  use  of  employees,  safety 

required,  600 
Appliances,  see  Machinery  and  ap- 
pliances 
Apprentices,    specific    performance 

against,  495 
Arrest  by  employee,  liability  of  em- 
ployer, 811 
Assault  and  battery  — 
Acts  of  fellow-servants,  810 
Employer's  liability  for  acts   of 

employee,  807-809 
Injury    to    employee,    employer's 
right    to    recover    for    loss    of 
services,  542 
Assistants    engaged    by    employees, 
employer's  liability  for  wrongful 
acts,  785 
Assistants   procured  by  employees, 

injuries  to,  577 
Assumption  of  risk  — 

Activity  of  employee  to  discover 

danger,  687-689 
Age  of  employee,  691-693 
Appliances,  705-712 
Assurance    by    employer    as    to 

safety   703 
Burden  of  proof,  631-632,  675 
Children  employed  in  violation  of 

law,  682 
Commands  of  employer,  duty  to 

obey,  701-703 
Comparative    knowledge    of    em- 
ployer and  employee,  685 
Complaint  to  employer  and  prom- 
ise to  remove  danger,  696-701 


MASTER  AND  SERVANT  —  cof»««V 

ued. 
Assumption  of  risk  —  continued. 

Concealed  dangers,  688 

Dangers  fully  comprehended  by 
employee,  703-705 

Defective  appliances,  705-712 

Diligence  of  employee  to  discover 
danger,  687-689 

Employer's  liability  act  as  affect- 
ing doctrine,  830 

Experience  of  employee,  691-693 

ForgetfuJness  of  employee,  693- 
694 

Foundation  of  doctrine,  671 

Incompetency  of  fellow  servants, 
724r-725 

Inspection  by  emplovee  to  discov- 
er danger,  687-689 

Instrumentalities  causing  injuries, 
705-712 

Knowledge  of  danger,  683-695 

Knowledge  of  danger,  what  con- 
stitutes, 693 

Knowledge  of  defect  distinguished 
from  appreciation  of  danger, 
694 

Latent  defects,  688 

Machinery  and  appliances,  705- 
712 

Negligence  of  employer  aa  risk 
assumed,  677-679 

Notice  of  danger,  683-695 

Obedience  to  employer's  eom- 
mands,  701-703 

Ordinarv  risks  of  employment, 
676 

Origin  of  doctrine,  671 

Pleading,  675 

Pleading  and  proof  of  knowledge 
of  employee,  686 

Promise  of  employer  to  remove 
danger,  696-701 

Province  of  court  and  jury,  675 

Question  of  law  or  fact,  675 

Relation  to  negligence  and  con- 
tributory negligence,  673-675 

Reliance  on  employer  to  perform 
duties,  689-691 

Risks  assumed,  676 

Safety  appliance  act  as  affecting 
rule,  740-741 

Statutes  affecting  doctrine,  682 

Understanding  of  emplovee,  691- 
693 
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MASTER  AND  SERVANT  —  contin^ 
ued. 

Assumption  of  risk  —  continued. 
Violation  of  statute  as  risk  as- 
sumed, 679-682 
Volenti  non  fit  injuria,  671-672 

Assurance   of   safety,   reliance   on, 
667-659 

Automobiles,     employer's     liability 
for  acts  of  driver,  813 

Bailment   disting^uished   from   serv- 
ice, 492 

Benefit  funds  or  departments,  532 

Borrowing  servant  of  another^  493 

Bosses,  see  Fellow  servants 

Breach  of  contract  of  hiring,  see 
Wrongful  discharge      ' 

Business  — 

Competing     with     employer     as 

ground  for  discharge,  519 
Discontinuance  as  termination  of 

relation,  515 
Right  of  employee  to  engage  in, 
499 

Care  in  discharge  of  duty,  502-^03 

Carrier's  liability  for  acts  of  serv- 
ants, 792 

Cattl6«  guards  on  railroads,  611 

Certainty   in   contract   of   employ- 
ment, 494 

Character  — 
Duty  to  give  discharged  employee 
recommendation    or    character, 
517 
Refusal  of  employer  to  give  rec- 
ommendation, 504-505 

Character  of  services  fixed  by  eon- 
tract,  496-497 

Characteristics    of   service    or   em- 
ployment, 490 

Chastisement  of  employee,  right  of 
employer,  504 

Children,  see  Negligenee 

Commands  of  employer,  obedience 
as  negligence,  655 

Commerce  as  affected  by  employers' 
liability  acts,  850-866 

Comparative    knowledge,    see    As- 
sumption of  risk 

Compensation,  see  Wages 

Complaint  to  employer  and  promise 
to  remove  danger,  649-653 

Concurrent  negligence  of  employer 
and  fellow  servant,  717-719 

Condonation    of    grounds    of    dis- 
charge, 517 


MASTER  AND  SERVANT  —  contin- 
ued. 
Conflict  of  laws,  injuries  to  employ- 
ees, 618 
Consideration  of  contract  of  employ- 
ment, 494 
Constructive    services    in    case    of 

wrongful  discharge,  525 
Continuation  of  service  after  con- 
tract period,  533 
Contract  of  service  or .  employment, 

see  Creation  of  relation 
Contract  exempting  employer  from 
liability  for  injuries  to  employees, 
555 
.  Contributory    negligence    (see    also 

Assumption  of  risk)  — 
Abolition  of  defense,  638 
Activity  to  discover  danger,  642 
A^  of  employee,  646-648 
Assumption  of  risk  as  related  to 

contributory    negligence,    673- 

675 
Assurance  of  safety,  reliance  on, 

657-659 
Burden  of  proof,  631 
Commands  of  employer,  obedience 

to,  655-659 
Continuance  in  employment  with 

knowledge  of  danger,  649-653 
Defense  under  federal  employer's 

Hability  act,  828 
Definition,  633 

Efliect  as  barring  action,  635-637 
Emergencies,  654 
Employers'  liability  acts,  effect  as 

affecting  defense,  638,  822-823 
Experience  of  employee,  646-648 
Fault  of  employee  as  defense  to 

violation  of  statute,  634 
Foi^tfulness,  648 
Improper  attention  to  injury,  632 
Inspection  as  incumbent  on  em- 
ployee, 642 
Instrumentalities  causing  injuries, 

664-671 
Knowledge  of  defect  distinguished 

from    appreciation   of   danger, 

649 
Knowledge  or  notice  of  danger, 

639-649 
Knowledge,  what  constitutes,  648 
Meaning  of  phrase,  633 
Orders,  disregard  of,  659-663 
Pleading  and  proof,  637 
Promise  by  emplover  to  remove 

danger,  649-653  ' 
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MASTER  AND  SERVANT  —  contin- 
ued. 
Contributory  negligence  —  contin- 
ued. 
Proximate  cause  of  injury,  663 
Reduction  of  damages  under  fed- 
eral   employer's    liability    act, 
828-830 
Reliance  on  employer  to  exercise 

care,  644 
Rules  of  employer,  disregard  of, 

659-663 
Saving  life  or  property,  655 
Statutory  enactments,  641 
Sudden  peril,  654 
Supervening    negligence    of    em- 
ployer, 664 
Understanding  of  employee,  646- 

648 
Warnings,  disregard  of,  669-663 
Control  by  master  as  essential  ele- 
ment of  relation,  491 
Conversion  — 
Liability  of  employee,  321 
Liability  of  employer  for  acts  of 
employees,  80i5 
Convicts    disting^shed    from   serv- 
ants, 491 
Corporations,    torts    of   employees, 

liabiUty,  777 
Courts,  see  Employers'  liability  acts 
Creation  of  relation  — 
Borrowing  another's  servant,  493 
Certainty  in  contract,  494 
Character  of  services,  496-497 
Consent  of  parties,  493 
Consideration  of  contract,  494 
Contractual  relationship,  576 
Formation  of  contract,  493 
Lending  employee,  493 
Mutuality  of  contract,  494 
Place  of  employment,  496-497 
Privity  as  essential,  576 
Requisites  of  contract,  494 
Specific  performance  of  contract, 

495 
Terms  of  contract,  496-497 
Criminal  acts  of  employee,  liability 

of  employer,  804 
Damages  — 
Allowance  under  federal  employ- 
er's Uabilitv  act,  862-864 
Contributory  negligence  in  reduc- 
tion of  damages  under  Employ- 
er's liability  act,  828-830 
Earning    capacity    of    eraplovee, 
623-624 


MASTER  AND  SERVANT  —  contin- 
ued. 
Damages  —  coniimmed. 

Employer's  liability  to  third  per- 
sons, 778-780 
Measure  of  damages  for  injuries, 

623-^24 
Medical  attendance,  624 
Mitigation  of  damages  for  wrong- 
ful discharge,  527 
Neglect  of  duty  by  employee,  409 
Negligence  of  employee,  liability 

to  employer,  502 
Nursing,  624 

Punitive  damages,  liability  of  em- 
ploy^ for  acts  of  servant,  778- 
780 
Wrongful  acts  of  employee,  lia- 
bility to  employer,  502 
Wrongful    discharge   of   servant, 
522 
Dangerous  appliances,  see  Machin- 
ery and  appliances 
Death  — 

Termination  of  relation,  513 
Wages  as  affected  by  death  dur- 
ing term,  537 
Deductions  from  wages,  535--540 
Defamation   by   employee,   liability 

of  employer,  804 
Defenses  to  actions  for  personal  in- 
juries — 
Contributory  negligenee,  633-639 
Improper  attention  to  injury,  632 
Violation  of  statute  at  time  of  in- 
jury,  633 
Delegation  of  employer's  duties  — 
Absolute  duties,  730-741 
Appliances,  safety  of,  737 
Competency  of  co-employees,  738 
Lispection    of    instrumentalities, 

739 
Instruction  of  employees,  732-734 
Machinery,  safety  of,  737 
Nondelegable  duties,  730-731 
Number  of  oo-employeee,  738 
Orders   in   prosecution   of  work, 

733-734 
Promulgation  of  rules  and  regu- 
lations, 734 
Safety  of  place  to  work,  734-737 
Safety  of   tools,  machinery  and 

appliances,  737 
Signals  for  protection  of  employ- 

ees,   lOo— liWb 
Statutory'  provisions,  740 
Tools,  safety  of,  737 
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MASTER  AJUD  SERVANT  —  contin- 
ued, 
Del^ation  of  employer's  duties  — 
continued. 
Waroing    employees    of    danger, 
732-734 
Derricks  used  by  employees,  safety, 

600 
Disapproval  by  employer  of  wrong- 
ful aet  of  employee;  797-799 
Discharge  of   employees    (see   also 
Termination  of  relation;  Wrong- 
ful discharge)  — 
Amount  of  recovery  for  breach 

of  contract,  523 
Burden  of  proving  cause  for  dis- 
charge, 516 
Business   competition   with   com- 
petitor, 519 
Character,  obligation  of  employer 

to  give,  517 
Condonation  of  grounds  of  dls- 

eharge,  517 
Dishonesty  as  ground,  518 
Disobedience  of  rules,  orders  or 

instructions,  520 
Fighting     with     fellow-servants, 

518 
Qrounds,  sufficiency,  518 
Immorality  of  employee,  518 
Inoompetency  as  ground,  518 
Intoxication  as  ground,  498,  519 
Motive  for  discharge,  516 
Negligence  as  ground,  518 
Recommendation,     obligation     of 

employer  to  give,  517 
Remedies  for  wrongful  discharge, 

522-530 
Right  to  dischai^  servants,  516 
Statement  of  grounds,  necessity, 

517 
Sufficiency  of  grounds,  518 
Unfaithfulness  to  employer,  518 
Waiver  of  grounds  of  discharge, 

617 
Wrongful     discharge,     remedies, 
52^^30 
Discontinuance  of  business  as  ter- 
minating relation,  515 
Disease,  employer's  liability  for  ex- 
posure, 603 
Dishonesty  as  ground  for  discharge, 

518 
Distinctions  — 
Baihnent,  492 
Convicts,  491 
Independent  contractors,  492 


MASTER  AND  SERVANT  —  contin- 
ued. 
Distinctions  —  continued. 
Landlord  and  tenant,  492 
Parent  and  diild,  491 
Seamen,  491 

Service  and  other  legal  relations, 
491 
Duration  of  relation  (see  also  Ter- 
mmation  of  relation)  — 
Agreement    for    permanent    em- 
ployment, 509 
Construction  of  contract,  508 
Employment  as  long  as  services 

are  satisfactory,  512 
Hiring  at  will,  509 
Indefinite  hiring,  508 
Mutuality  of  contract,  512 
Payment  of  wages  as  indicating 
term,  509 
Duties,  see  Employee's  duty  to  em- 
ployer; Employer's  duty  to  em- 
ployee 
Earning  capacity  of  employee  as 

element  of  damage,  623-624 
Electricity,  exposure  of  employees, 

600 
Elevators  used  by  employees,  safe- 
ty, 600 
Emergencies  — 
Railroad  employees,  668 
Saving  life  or  property,  655 
Suddeti  peril  as  excuse  for  con- 
duct, 654 
Employee's  duty  to  employer  — 
Care  required  in  performance  of 

duty,  502-503 
Engaging  in  outside  business,  499 
Faults  of  subagents,  503 
Hours  of  work,  498 
Inventions  by  employee,  600 
Literary  productions  of  employee, 

500 
Obedience  to  instructions,  498 
Skill    in    performance    of    duty, 

502-503 
Sobriety  of  employee,  498  • 
Sunday  labor,  498 
Trade  secrets,  protection,  501 
Employee's   liability   to   third   per- 
sons—  ^ 
Breach  of  duty  to  public,  820 
Conversion,  821 
Foundation  of  liability,  817 
Misfeasance  as  ground  of  liabil- 
ity, 819 
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MASTER  AND  SERVANT  —  contin- 
ued. 
Employee's  liability  to  third  persons 
—  eontinued. 
Nonfeasance  as  ground  of  liabil- 
ity, 818 
Rules  stated,  817 
Employer's  duty  to  employee    (see 
also    Delegation   of  employer's 
duties;    Machinery   and   appli- 
ances) — 
Care  of  sick  or  injured  employee, 

506-507 
Character  of  employment  as  gOT- 

eming,  504 
Chastisement  of  employee,  504 
Competency    of    fellow    servants, 

722 
Elements   of  obligation  of  care, 

560 
Food  and  lodging,  603 
Injured  employees,  506-507 
Instruction   of  youthful   employ- 
ees. 550 
Medical  attendance,  603 
Persons  to  whom  employer  owes 

duty,  575-n580 
Promulgation  of  rules,  573-575 
Protection  against  exposure,  603 
Providing  continuous  work,  505 
Rescue  from  painful  or  perilous 

situation,  506-507 
Safe  method  of  work,  573-575 
Sickness  of  employee,  506-507 
Statutes  affecting  duties,  559 
Sufficiency  of  working  force,  601 
Utilization  of  service,  505 
Employers'  liability  acts  — 

Accidents   to   which   statutes  ap- 
ply, 843 
Actions  to  enforce  liability,  856 
Amendments  in  actions  to  enforce 

liability,  860 
Assumption    of   risk,   abrogation 

of  doctrine,  682 
A^umption  of  risk  under  federal 

statute,  830 
Beneficiaries  under  federal   stat- 
ute. 837-840 
Commencement    of    action,    time, 

859 
Commerce  as  affected  by  statutes, 

850-856 
Cororaon-law   actions   as   affected 

by  statutes,  841 
Construction,  835-837 
Contractor  as  employee,  849 


MASTER  AND  SERVANT  —  conHn^ 

ued. 
Employers'    liability   acts  —  eontin- 
ued. 

Contracts  for  exemption  from  lia- 
bility, federal  statute,  831 

Contributory  negligence  as  affect- 
ed by  state  statutes,  638,  822- 
823 

Contributbry  negligenee  as  de- 
fense under  federal  statute,  828 

Contributory  negligence  in  reduc- 
tion of  damages,  828 

Courts  having  jurisdiction  under 
federal  statute,  857 

Damages  under  federal  statute, 
863-864 

Death  of  employee,  damages,  862- 
864 

Defective  instrumentalities,  843 

Degree  of  care  required  of  em- 
ployer, 546 

"Dependents"  as  beneficiaries  un- 
der federal  statute,  838 

Diminution  of  damages  by  proof 
of  contributory  negligence,  828- 
830 

Effect  of  statutes  on  other  reme- 
dies, 841 

Election  between  federal  act.  state 
statutes  and  common  law,  861 

Employee's  negligence  as  defense 
under  federal  statute,  827 

Employers  and  emplovees  affect- 
ed by  statutes,  84(^50 

English  doctrines  as  affected  by 
state  statutes,  822-823 

English  statute,  821 

Express  messenger  as  employee  of 
railroad  company,  840 

Federal  act  as  superseding  state 
statutes,  841 

Federal  statutes,  825--832 

Fellow  servant  doctrine,  effect  on, 
771,  823-825,  831 

Injuries  to  whieh  statutes  apply, 
843 

Instrumentalities  causing  injury, 
843 

Interpretation,  835-^7 

Interstate  element  under  federal 
act,  860-856 

Judicial  attitude  towards  legisla- 
tion, 835-836 

Judicial  notice  of  federal  statute, 
8G0-861 

Legal  capacity  as,  essential  to 
maintenance  of  action,  839 
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MASTER  AND  SERVANT  —  eontin- 

ued. 
Employers^    liability   aets  —  contin- 
ued, 

Negligenee  of  employee  as  defense 
under  statute^  827 

Negligenee  of  employer  as  basis 
of  liability  nnder  federal  stat- 
ute, 826 

Next  of  kin  as  beneficiaries  under 
federal  statute^  838 

Notice  of  injury,  866 

Notice  of  injury  to  employee,  619 

Occurrences  to  which  statutes  ap- 
ply, 843 

Pain  and  suffering  in  action  for 
death,  864 

Persons  affected  by  statutes,  846- 
850 

Persons  entitled  to  benefits  of 
federal  statute,  837--840 

Place  of  injury,  843 

'Tlant"  as  used  in  state  statutes, 
845 

Pleading  in  actions  to  enforce  Ha^ 
bility,  860 

Practice  under  federal  statute, 
868 

Proceedings  to  enforce  liability, 
856 

Pullman  ear  operatives  as  em- 
ployees  of   railroad   company, 

Railroad  employees  contemplated 
by  state  statutes,  848 

Relief  departments,  831 

Retroactive  operation,  837 

Review  of  proceedings  by  federal 
supreme  court,  866-867 

Safety  appliance  act,  827 

Scope  of  employment,  847 

State  as  employer,  846 

State  statutes  as  superseded  by 
federal  act,  841 

State  statutes  copied  from  Eng- 
lish statute,  821 

Survival .  of  employee's  right  of 
action,  840 

Time  for  commencement  of  ac- 
tion, 869 

"Train"  in  Federal  safety  appli- 
ance act,  846 

Validity,  83^836 

Ways,  works  and  machinery,  843- 
846 
Employer's    liability    to    employee, 

care  to  prevent  injury,  546 


MASTER  AND  SERVANT  —  contin^ 

ued. 
Evidence  — 

Admissibility  in  actions  for  in- 
juries, 625 

Burden  of  proving  assumption  of 
risk,  676 

Burden  of  proving  negligence, 
630 

Contributory  negligence,  how 
proved,  637-638 

Inference  from  fact  of  injury, 
627 

Other  accidents,  625 

Repairs  as  admission  of  negli- 
gence, 626 

Res  ipsa  loquitur,  628 

Subsequent    changes    or   repairs, 
626 
Excavations,  safety  of  appliances, 

698 
Exemplary  damages,  see  Damages 
Experience  of  employee  as  affecting 

assumption  of  risk,  691-693 
Expert  evidence  in  actions  for  evi- 
dence, 627 
Explosives  used  by  employees,  600 
Exposure  of  employees  to  disease, 

603 
Extra  work,  right  to  compensation, 

634 
Fellow  servants  (see  also  Delegation 
of  employer's  duties)  — - 

Abrogation  of  doctrine  by  stat- 
ute, 771-776 

Activity  to  discover  incompeten- 
cy, 722-724 

Acts  for  which  co-employees  are 
liable,  541 

Applicability  of  doctrine  to  mod- 
em conditions,  716 

Assaults  by  fellow-servants,  810 

Assumption  of  risk  of  incompe- 
tency, 724-725 

Basis  of  employer's  liability,  720 

Bosses  atid  laborers,  761-754 

Captains  and  crews,  761-754 

Competency  of  co-employees,  720- 
730 

Competency  of  co-employees,  del- 
egation of  employer's  duty,  738 

Complaint  to  employer  and  prom- 
ise to  remove  incompetent,  726- 
726 

Concurrent  negligence  of  employ- 
er and  fellow  servant,  717-719 
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MASTER  AND  SERVANT  —  contin- 
ued. 
Fellow  servants  —  contintied. 

Consociation    in    employment    as 
criterion  of  fellow  service,  758 

Contributory    negUgence   of    em- 
ployer or  stranger,  717-719 

Control  of  branch  or  department 
of  business,  750 

Delegation  of  duty  as  to  number 
and  competency,  738 

Employees    in    different    depart- 
ments of  same  ser\'ice,  76(>-761 

Employees   of    different    masters 
engaged  in  common  work,  762 

Employers'  liability  acts  as  affect- 
ing doctrine,  771,  823-825,  831 

Foreman  and  laborers,  751-754 

Foundation  of  doctrine,  715 

Identity  of  employer  and  purpose, 
756-763 

Incompetency,    what    constitutes, 
726-728 

Inquiry  as  to   competency,  722- 
724 

Intoxicants,  use  of  as  ground  of 
incompetency,  727 

Investigation    as   to   competency, 
722-724 

Knowledge  of  incompetency,  720, 
724r-725 

Lack  of  experience  as  incompe- 
tency, 726 

Mental  deficiency  as  incompeten- 
cy, 727 

Negligence  as  related  to  incom- 
petency, 727-728 

Nondel^able  duty  of  employer, 
730-741 

Number  and  incompetent,  duty 
of  employer,  602 

Number  of  co-onployees,  delega- 
tion of  employer's  duty,  738 

Obedience  of  orders  of  superior, 
744 

Origin  of  doctrine,  715 

Physical  unfitness  as  incompeten- 
cy, 726 

Pleading  and  proof,  719 

Power  to  employ  and  discharge 
inferiors,  754-756 

Promise  by  employer  to  remove 
incompetent  servant,  725-726 

Proof  of  incompetency,  728-730 

Province     of     court     and     jury, 
719 

Railroad  employees,  763-770 


MASTER  AND  SERVANT  —  conltw- 
ued. 

Fellow  servants  —  cowtinued. 
Reliance  on  employer  to  employ 

competent  workmen^  725 
Removal  of  incompetents,  724 
Reputation  as  to  competency,  728- 

730 
Right  to  recover  from  fellow  serv- 
ant for  personal  injury,  540 
Specific  acts   to   prove  incompe- 
tency, 728-730 
Statement  of  fellow  servant  doc- 
trine, 712-715 
Statutes  abrogating  doctrine,  771- 

775 
Superior  servant  injured  by  act 

of  inferior,  756 
Superior  servant  rule,  741-756 
Vice  principal,  741-746 
Warning  of  incompettooy,  724 
Youthful  employees  as  incompe- 
tent, 726 

Fencing  railroads,  611 

Fires,  liability  of  employer  for  acts 
of  employee,  .806 

Food,   duty   of   master   to   supply 
proper  food,  603 

Foreman,  see  Fdiow  servants 

Forfeiture  of  wages,  535-540 

Forgetfulness  as  contributory  neg- 
ligence, 648 

Fraud,  liability  of  employer  for  acts 
of  employee,  805 

Gratuitous      service,      presumption 
against,  533 

Guards  on  machines,  see  Machinery 
and  appliances 

Hiring,  see  Creation  of  relation 

Ignorance   of   employees   wrongful 
acts,  797-799 

Illness  — 

Interruption  of  service,  right  to 

wages,  537 
Termination  of  relation,  513 

Immorality  as  ground  for  discharge, 
518 

Incompetency  of  servant   (see  also 
Fellow-servants)  — 
Ground  for  discharge,  518 
Injuries  to  third  persons,  791 

Indefinite  hiring,  duration  of  rela- 
tion, 508 

Indemnity  to  employee,  acts  done  by 
employer's  orders,  544 

Independent  contractors  distinguish- 
ed from  servants,  492,  782-784 


INDEX 


1313 


MASTER  AND  SERVANT -- contm- 

ued. 
Infants  — 

Assumption  of  xisk  by  infants, 
691-693 

Assumption  of  risk,  children  em- 
ployed in  violation  of  law,  682 

Contributory  negligence  as  aiOfect- 
ed  by  age  of  employee^  646-648 

Duty  of  master  to  warn  and  in- 
struct, 550 

Ignorance  of  employer  as  to  age 
of  youth,  564 

Instruction  as  to  perils  bi  employ- 
ment, duty  of  employer,  567- 
569 

Liability  for  acts  of  servants,  777 

Misrepresentations  by  employee 
as  to  age,  554 

Right  to  employ  infants,  550 

Statutes   forbidding   employment 
of  children,  552 
Injunction  — 

Disclosure  of  trade  secrets,  501 

Disobedience  by  employee  of  em- 
ployer's order,  indenmity,  544 
Injuries  to  employees  (see  also  Ac- 
tions; Assumption  of  risk;  De- 
fenses to  actions  for  personal 
injuries;  Fellow  servants;  In- 
fants; Machinery  and  applian- 
ces; Railroads)  — 

Actions  against  onployer,  618 

Acts  for  which  fellow  servants  are 
liable,  541 

Acts  within  scope  of  employment, 
580 

Assault  and  battery,  master's 
right  to  recover  for  loss  of 
services,  542 

Assistants  procured  by  employ- 
ees, 577 

Basis  of  employer's  liability,  544 

Burden  of  proving,  negligence, 
630 

Care  required  of  employer,  546 

Co-employee  causing  injury,  see 
Fellow  servants 

Conflict  of  laws,  618 

Contracts  exempting  employer 
from  liabiHty,  555-557 

Contractual  relation  as  essential 
to  employer's  liability,  576 

Damages  recoverable,   623-624 

Defective  tools,  machinery  and  ap- 
pliances, 587 

Disease,  exposure  to,  003 
R.  C.  L.  Vol.  XVIII.— 83. 


MASTER  AND  SERVANT  —  contin- 
ued. 
Injuries  to  employees  —  continued. 

Duty  of  employer  as  to  safety  of 
employee,  544 

Duty  of  employer  to  provide  med- 
ical attendance  and  nursing, 
506-507' 

Earning  capacity  as  element  to 
damage,  623-624 

Employer's  right  to  recover  for 
injury  to  employee,  542 

Evidence  in  actions  for  injuries, 
625-^32 

Exemption  of  employer  from  lia- 
bility by  contract,  555-557 

Expert  and  opinion  evidence,  627 

Functions  of  court  and  jury  in 
actions  for  injuries,  622 

Fundamentals  of  negligence,  com- 
parative knowledge,  547 
.  Gk>ing  to  and  from  place  of  em- 
ployment, 584 

Incapacity  to  understand  danger, 
550 

Incompetency  of  fellow-servants, 

.602 

Inference  from  fact  of  injury,  627 

Instructions  in  actions  for  injur- 
ies, 622 

Instrumentalities  causing  injuries, 
587 

Insufficient  working  force,  601 

Law  governing  right  of  action, 
618 

Liability  of  employer,  544 

Liability  of  persons  furnishing 
instrumentalities,  542 

Loss  of  service,  employer's  right 
to  recover,  542 

Negligence  as  basis  of  employer's 
liability,  545 

Notice  of  injury,  619 

Opinion  evidence,  627 

Other  accidents  in  evidence,  625 

Particular  instrumentalities  caus- 
ing injuries,  liability  for,  664- 
671 

Persons  assisting  in  emergencies, 
580 

Persons  to  whom  employer  owes 
duty  of  care,  575-580 

Place  of  employment,  see  Safe 
place  to  work 

Place  to  which  employer's  duty 
relates,  580-587 
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MASTER  AND  SERVANT  —  contin- 
ued. 
Injuries  to  employees  —  contimied. 
Pleading  and  actions  for  injuries, 

620-622 
Proximate  cause  of  injury,  663 
Relief  funds  depajiments  or  as- 
sociations, 557-559 
Repairs  as  evidence  of  negligence, 

626 
Res  ipsa  loquitur,  628-630 
Right  to  recover  from  co-employ- 
ee, 540 
Standard  of  care  required  of  em- 
ployer, 546 
Substitutes  procured  by  employ- 
ees, 577 
Temporary  cessation  of  labor  at 

time  of  injury,  582-584 
Third  persons  inflicting  injuries. 

Time   to  iHiich   employer's   duty 

relates,  5g0-587 
Violation  of  statute  law  as  neg- 
ligence, 552 
Volunteers,  678-580 
Working   on    premises    of   third 

person,  585-587 
Youth  of  injured  employee,  550 
Injuries     to     third     persons,     see 

Wrongs  to  third  persons 
Innkeeper's    liability    for    acts    of 

servants,  792 
Insanity  as  terminating  contract  of 

employment,  513 
Inspection  (see  also  Machinery  and 
appliances)  — 
Assumption  of  risk,  duty  of  em- 
ployee to  inspect,  687-689 
Delegation  of  duty  to  inspect  ap- 
pliances, 739 
Place  of  work,  595 
Instruction,  disobedience  by  servant 

as  ground  for  discharge,  520 
Instruction  of  employees,  see  Warn- 
ing and  instruction 
Instrumentalities,  see  Machinery  and 

appliances 
Intentional  wrongs  of  employee,  lia- 
bility of  employer,  799 
Interstate  commerce  as  affected  by 

employers'  liability  acts,  850-856 
Intoxication  — 

Ground   for  discharging  servant,  | 
498,  519 


MASTER  AND  SERVANT  —  eonHn- 

ued. 
Intoxication  —  continued. 

IncompetOBflgr  of  fellow  servant, 
727 

Sobriety  as  daty  of  employee,  498 
Inventions   by   employee,   right   to, 

500 
Joint  liability  of  employer  and  em- 
ployee for  injuzies  to  third  per- 
sons, 780 
Jurifidiction,  see  EmploTBrs*  liability 

acts 
Knowledge  of  danger,  see  Assnmp> 

tion  Of  riek;  Contributory  negU- 

genoe 
Ladders  used  by  employees,  safety, 

600 
Landlord  and  tienant  distinguished, 

492 
Laiyseny,  liability  of  employer  for 

acts  of  employee,  805 
Last  clear  chance,  664 
Latent  dangers,  see  Safe  place  to 

weik 
Latent  defects,  assamption  of  risk, 

688 
Law  and  f  aet,  see  Qnestion  of  law 

and  fact 
Lending  servant  to  another,  493 
Liability  acts,  see  Employers'  lia- 
bility acts 
Liability  of  employee  to  employer — 

Exercise  of  care  and  skill,  50^-503 

Negligence,  502-508 

Wrongful  sets,  502-508 
libel  and  slander,  liability  of  em- 
ployer for  acts  of  employee,  804 
Literary  productions  of  employee, 

right  to,  500 
Loss  of  services,  employer's  right  to 

recover,  542 
Machinery  and  appliances  (see  also 
Employers*  liability  acts;  Safe 
place  to  work ;  Warning  and  in- 
struction) — 

Animals,  600 

Assumption   of   risk   of   defects, 
705-712 

Care  required  of  employees,  565- 
567 

Dangers   to    be   warned    against, 
569-571 

Delegation  of  duty  as  to  safety, 
737 

Derricks,  600 
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MASTER  AND  SEBYANT  —  eontin^ 

ued. 
Machinery  and  appliaaees  —  contin- 
ued. 

Duty  of  employer  to.  furnish  safe 
appliances,  587 

Electricity,  600 

Elevators,  600 

Employees'  right  to  rely  on  em- 
ployers' performance  of  duty, 
587-588 

Excavations,  598 

Explosives,  600 

Ghiarding  gearing,  shafting,  eftc., 
duty  of  employer,  591 

Injuries  caused  by  particular  in- 
strumentalities, liability  for, 
664-671 

Injuries  to  third  persons,  employ- 
er's liability,  789-791 

Inspection  by  onployer,  561-564 

Inspection,  del^^ation  of  duty, 
739 

Inspection  of  oommon  or  simple 
tools,  563 

InstrumentatiticB  approved  by 
usage,  589 

Instrumentalities  made  by  em- 
ployees, 596 

Instrumentalities  o<wned  by  third 
persons,  590 

Ladders,  600 

Latest  devices  not  required,  588 

Maintenance  in  safe  condition, 
560 

Measure  of  employer's  duty,  588 

Mines,  598 

New  devices,  duty  to  adopt,  590 

Particular  kind  or  character  not 
required,  588 

Quarries,  598 

Railroads,  duty  to  employees,  606 

Rails  charged  with  electricity,  600 

Reasonably  safe  instrumentalities 
required,  588-589 

Reliance  on  employer  to  exercise 
care,  644 

Reliance  on  maker  or  dealer,  564 

Repair,  duty  of  employer,  560 

Safest  and  best  devices  not  re- 
quired, 588 

Safety  appliance  act,  827 

Safety  for  use  of  employees,  560 

Scaffolding,  596 

Staging,  596 

Tests  as  to  safety,  561-564 

Tools,  necessity  of  inspection,  563 


MASTER  AND  SERVANT  —  contin- 
ued. 
Machinery  and  appliances  —  eontin- 
ued. 

Unguarded   machinery,   591-593 

Warning  employees  as  to  dangers, 
565-667 

Wires    charged    with    electricity, 
600 
Malice,    liability    of   employer    for 

malicious  acts  of  employee,  799 
Malicious  prqaecution  by  employee, 

811-813 
.  .Manufacturers  — 

Machinery   and   appliances,   reli- 
ance by  employer  on  maker,  564 

Trade   secrets,   duty   not  to   dis- 
close, 501 
Medical  attendance  — 

Duty    of    employer    to    provide, 
506^07 

Liability  of  employer  for  physi- 
cian's malpraeticey  603 
Methods   of   woiic,   requirement  of 

safety,  573-575 
Mines— - 

Assumption  of  risk  by  anployees, 
708 

Explosives  eausiiig  injuries,  665- 
666 

Falling  rock  causing  injuries,  665 

Safety  of  appliances,  598 
Misoonduct  of  employees,  forfeiture 

of  wages,  538 
Mutuality  in  contract  for  employ- 
ment, 494,  512 
Negligence  (see  also  Assumption  of 
risk;    Contributory   n^ligenoe; 
Fellow    servants;    Injuries    to 
employees;  Machinery  and  ap- 
pliances) — 

Assumption  of  risk  as  related  to 
n^ligence,  673-675 

Assumption  of  risk  of  employer's 
neg%ence,  677-679 

Burden  of  proof,  630 

Comparative   knowledge   as   fun^ 
damental  of  negligence,  547 

Employers'  liability  acts  as  affect- 
ing doctrines,  822-823 

Employer's   liability   for  acts   of 
employee,  803 

Ground  for  forfeiture  of  wages, 
538 

Inference  from  fact  of  injury,  627 

Knowledge  of  danger,  547 

Last  clear  chance,  664 
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MASTER  AND  SERVANT  —  contin- 
ued. 
Negligence  —  continued. 

Liability  of  employee  to  employ- 
er, 502 
Repairs    as    admission    of   negli- 
gence, 626 
Violation  of  law,  552,  633 
Notice     (see    also    Assumption    of 
risk;        Contributory        negli- 
gence) — 
Employers'  liability  acts,  notice  of 

injury,  856 
Intention    to    terminate   relation, 
511 
Obedience  to  employer's  instructions, 

498 
Opinion  evidence  in  actions  for  in- 
juries, 627 
Opportunity   to   inflict   injury,  see 

Wrongs  to  third  persons 
Orders,  disobedience  by  servant  as 

ground  for  discharge,  520 
Orders  of  employer,  see  Commands 

of  employer 
Overtime  work,  right  to  oompenaa- 

tion,  534 
Parent  and  child,  distinguished  from 

master  and  servant,  &1 
Partnership,  dissolution  as  termin- 
ating employment,  515 
Peril  as  excuse  for  conduct,  654 
.  Period  of  employment,  see  Duration 

of  relation 
Personal   injuries,   see   Injuries   to 
employees;  Wrongs  to  third  per- 
sons 
Physicians  and  surgeons  — 

Medical  attendance  as  element  of 

damage,  624 
Neglect  or  incompetency,  employ- 
er's liability,  603 
Place  of  employment  (see  also  Safe 
place  to  work)  — 
Determination  by  contract,  496- 
497 
Place  of  payment  of  wages,  530 
Pleading  — 

Assumption  of  risk,  675 
Contributory  negligence,  637 
Knowledge  of  danger  on  part  of 
employee,  686 
Policeman,  liability  of  employer  of 

spec^ial  police  ofl&cer,  786 
Pos^nl  rlorks  and  train  men  as  fel- 
low servants,  770 


MASTER  AND  SERVANT  —  contin- 
ued. 
Presumptions  — 

Gratuitous  aerviees,  533 
Negligence  presumed  from  fact  of 
injury,  627 
Priestly  V.  Fowler,  doctrine  of,  672 
Privity  as  essential  to  relations!  dp, 

576 
Prohibition  of  employer  of  wrong- 
ful act  of  employee,  797-799 
Promise    by    employer    to    remove 

danger,  649-653 
Prospective  profits,  recovery  in  ac- 
tion for  wrongful  discharge,  524 
Proximate  cause  of  injury,  663 
Public  perf  onuiers,  see  Actors 
Pullman   car  employees   and   train 

men  as  fellow  servants,  770 
Punishment  of  employee,  right  of 

employer,  504 
Punitive  damages,  see  Damages 
Quarries,  safety  of  appliances,  598 
Questions  of  law  and  fact  — 
Assumption  of  risk,  675 
Fellow  servants,  who  are,  719-720 
Railroads  — 
Appreciation  of  peril  by  employ- 
ees, 668 
Assumption  of  risk  by  employees, 

666-671,  708-712 
Blocking  frogs   and  guard  rails, 

608-610 
Cars,  operation,  615 
Cattle  guards,  duty  to  oonstruct, 

611 
Commands  of  superior,  obedience 
as  contributory  negligence,  668 
Contributory    negligence   of   em- 
ployees, 666-671 
Disobedience  of  rules  of  company, 

670 
Emergencies,  acts  done  in,  668 
Employees  <M)ntemplated   by  lia- 
bility acts,  848 
Equipment,  612-614 
Express  messenger  as  employee  of 

railroad  company,  849 
Fellow  servant  doctrine  abrogated 

by  statute,  771-775 
Fellow   servant   doctrine   applied 

to  railroads,  763-764 
Fences,  duty  to  construct,  611 
Inspection  of  appliances,  606 
Locomotives,   operation,   615 
Lookout,  616 
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MASTER  AND  SERVANT  —  contin^ 

ued. 
Railroads  —  continued. 

Movement  of  locomotives  and  cars 
as  affected  by  employers'  liabil- 
ity acts,  852-856 

Objects  and  Btructnres  over  and 
near  tracks,  610 

Operation  of  locomotives  and  cars, 
615 

Postal  clerks  and  train  men  as 
fellow  servants,  770 

Pullman  car  employees  and  train 
men  as  f ^ow  servants,  770 

Reasonable  care  to  protect  em- 
ployees, 604 

Reliance  on  company  to  exercise 
care,  669 

Rolling-stock,  612-614 

Safety  appliances,  606,  614 

Safety  of  employees,  duty  to  pro- 
vide for,  604 

Signal  men  and  train  men  as  fel- 
low servants,  769 

Signals,  616 

Switches,  safety,  608-610 

Telegraph  operators  and  train 
men  as  fellow  servants,  769 

Torpedoes,  616 

Tracks  and  right  of  way,  mainten- 
ance, 607 

Train  dispatchers  and  train  men 
as  fellow  servants,  769 

Train  men  and  other  employees  as 
fellow  servants,  767-770 

Train  men  inter  se  as  fellow  serv- 
ants, 765-767 
Ratification  of  employee's  wrongful 

act,  801 
Recommendation,  duty  of  employer 

to  give,  504r-605,  517 
Regulations,  see  Rules  of  employer 
Relation,  see  Creation  of  relation 
Relief  departments  or  funds  — 

Effect  as  to  employer's  liability, 
532,  56t7-559 

Employers  liability  acts,  effect  of 
accepting  benefits,  831-832 
Requisite  of   contract  of  employ- 
ment, 494 
Res    ipsa    loquitur,    application    to 

case  of  injury  to  employee,  628- 

630 
Respondeat  superior,  see  Wrongs  to 

third  persons 
Rights  of  employer  — 

Inventions  of  employee,  500 


MASTER  AND  SERVANT  —  eontin^ 

ued. 
Rights  of  employer  —  continued. 

Literary  productions  of  employee, 
500 

Proceeds  of  emplovee's  industry, 
499 
Rules  of  employer   (see  also  Com- 
mands of  employer)  — 

Delegation  of  duty  to  promulgate, 
734 

Disobedience  by  servant  as  ground 
for  discharge,  520 

Duty  to  promulgate,  573-575 

Nullification     by    nonobservance, 
662 

Obedience  by  employee,  498 

Railroad    rules,    disobedience    by 
employees,  670 

Validity  and  applicability  of  rules, 
661 
Safe  place  to  work   (see  also  Ma- 
chinery and  appliances)  — 

Affirmative  and   continuing  duty 
of  employer,  594 

Bridges,  600 

Delegation    of    employer's    duty, 
594,  735-737 

Duty  of  employer,  593 

Excavations,  598 

Inspection    to    discover   dangers, 
595 

Latent  dangers,  duty  to  discover, 
595 

Measure   of   employer's   liability, 
593-594 

Mines,  598 

Premises  to  be  rendered  safe,  595 

Quarries,  598 

Tests  as  to  safety,  595 
Safety  appliance  acts,  740-741,  827, 

846 
Salary,  see  Wages 
Sales  — 

Machinery    and   appliances,   reli- 
ance on  seller,  564 

Right  of  servant  to  recover  from 
seller   furnishing   defective   in- 
strumentalities, 542 
Scaffolding,  see  Machinery  and  ap- 
pliances 
Scope  of  employment,  see  Injuries 

to   employees;    Wrongs   to   third 

persons 
Seamen  as  servants,  491 
Servants'  duties,  see  Employees'  duty 

to  employer 
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MASTER  AND  SERVANT  —  eantin- 
I      ued. 

Service  — 
Charaeteristics,  490 
Distinguished    from    other    rela- 
tion's, 491 

Sickness  interrupting  service,  right 
to  wages,  537 

Sic  utere  tuo  ut  alienum  non  laedas, 
786 

Signals,  delegation  of  duty  as  to  giv- 
ing, 733-734 

Skill  required  of  employee,  502 

Sobriety  required  of  employee^  498 

Special  police  officers,  liability  of 
employer  for  wrongful  acts,  786 

Speoiiic  performance  of  contract  of 
employment,  495 

Staging,  see  Machinery  and  appli- 
ances 

State  as  employer  under  employers' 
liability  act,  846 

Statutes  (see  also  Employers'  liabil- 
ity acts)  — 
Assumption  of  risk,  modification 

of  doctrine,  682 
Duties  of  employer  as  affected  by 

statute,  559 
Fault  of  employee  as  defense  to 

violation  of  statute,  634 
Fellow  servant  doctrine  abrogated 

by  statute,  771-775 
Safety    appliances   On    railroads, 

614 
Violation  as  negligence,  633 
Violation  of  statute  aa  risk  as- 
sumed, 679-682 

Statutory  day  in  computing  wages, 
534 

Subagenta  engaged  by  employees, 
employer's  liability  for  wrongful 
acts,  785 

Subagents'  faults,  liability  of  em- 
ployer to  employee,  503 

Substitutes  procured  by  employees, 
injuries  to,  577 

Sudden  peril  as  excuse  for  conduct, 
654 

Sunday,  injury  to  employee  while 
violating  Sunday  law,  633 

Superior  servant  rule,  741-756 

Survival  of  employee's  right  of  ac- 
tion, effect  of  employers  liability 
act,  840 

Termination   of   relation    (see   also 
Discharge  of  employees)  — 
Death  of  party,  513 


MASTER  AND  SERVANT  —  eontii^ 

ued. 
Termination  of  relation  -^  eantin- 
tied, 

Dischaige  by  employer,  516 

Discontinuance  of  business,  515 

DissolulMKi  of  partnership,  515 

Illness  of  party,  513 

insanity  of  party,  513 

Notice  of  intention  to  terminate, 
511 

Voluntarjr  act  of  party,  510 
Term  of  contract  of  employment, 

496-497 
Term  of  sesrviee,   see  DozatioKi   of 

relation 
Theft,  lialnUty  of  employer  for  acts 

of  employee,  805 
Third  pex^Bona,  see  Wrongs  to  third 

pesrsons 
Time,  see  Duration  of  relation 
Tools,  see  Machinery  and  appliances 
Torts   constituting  crimes,   liability 

of  employer,  804 
Trade  secrets,  duty  of  nondisclosure 

by  employee,  501 
Trespass  — 

Liability  of  employer  for  acts  of 
employee,  806 

Watclnnan     shooting    trespasser, 
liability  of  ^nployer,  811 
Trover  (see  also  Oonvetsion)  — 

Personal    liability    of    emplovee, 
821 
Und^standing  of  employee  as  affect- 
ing assumption  of  risk,  691-693 
Unfaithfulness  as  ground  for  dis- 
charge, 518 
Vehicles  — 

Employer's   liability   for  acts  of 
driver,  813 

Injury  to  passenger,  liability  of 
driver's  employer,  816 

Occupant  of  hii^  vehide  as  on- 
ployer  of  driver,  815 
Vice  principals,  741-746 
Violation  of  law  as  negligence,  552 
Volenti  non  fit  injuria,  671-672 
Volunteers,  liability  for  injuries  to, 

578-580 
Wages  — 

Accident  preventing  performance 
of  services,  537 

Amount  as  fixed   by   agreement, 
533 

Benefit  funds,  532 

Death  interrupting  service,  537 
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MASTER  AND  SERVANT  —  contin- 
ued, 
"Wages  —  continued. 

Deductions  and  forfeitures,  534- 
540 

Extra  work,  534 

Forfeitures,  635-540 

Gratuitous  services,  presumption 
against,  533 

Medium  of  payment,  530 

Misconduct  of  employee  as  ground 
for  forfeiture,  538 

Mode  of  payment  as  indicating 
period  of  employment,  509 

Neglect  of  employee  a&  ground  for 
forfeiture,  538 

Obligation  df  employer  to  pay, 
530 

Overtime  work,  534 

Performance  of  services  prevent- 
ed by  employer,  537 

Place  of  payment,  630 

Reasonable  value  of  services,  533 

Recovery  by  rightfully  discharged 
employee,  539 

Relief  funds  or  departments,  532 

Statutory  day,  534 

Statutory  regulation,  531 

Sunday  labor,  534 
Waiver  of  grounds  of  discharge,  517 
Warning  and  instruction  — 

Age  of  employee  as  affecting  em- 
ployer's duty,  667-569 

Dangers  to  be  warned  against, 
569^71 

Disregard  of  warnings  as  n^H- 
gence,  659-663 

Duty  of  employer  generally,  565- 
567 

Experience  of  employee  as  affect- 
ing employer's  duty,  567-569 

Incompetency  of  fellow  servants, 
724 

Nondelegable  character  of  duty, 
730-734 

Sufficiency  of  warning  and  in- 
struction, 572 

Understanding  of  employee  as  af- 
fecting duty  of  employer,  567- 
569 

Youth  and  incapacity  of  employee 
to  understand  danger,  550 
Watchman  shooting  trespasser,  lia- 
bility of  employer,  811 
Wilful  acts  of  employee,  liability  of 

employer,  799 


MASTER  AND  SERVANT  —  contin- 
ued. 
Wrongful  discharge   (see  also  Dis- 
charge of  employees)  — 
Amount  of  recovery  for  breach  of 

contract,  523 
Breach  of  contract  of  hiring,  ac- 
tion for,  522 
Constructive  rendition  of  services, 

525 
Duty  of  employee  to  seek  other 

employment,  529 
Measure  of  recovery,  524 
Mitigation  of  damages,  527 
Other  employment,  duty  of  em- 
ployee to  seek,  629 
Other  employment  in  mitigation 

of  damages,  527 
Prospective  profits  as  recoverable, 

524 
Quantum  meruit,  recovery  on,  522 
Beeovery  for  entire  period  of  hir- 
ing, 525 
Re-employment  bv  employer,  530 
Remedies  af  employee,  522 
Time  of  commencing  suit  aa  affect- 
ing recovery,  524 
Wrongs  to  third  persons  — 
Acts  within  scope  of  employment, 

793-802 
Arrests,  811-813 
Assault  and  battery,  807-809 
Assistants  engaged  by  employees, 

785 
Authorization       of       employer's 

wrongful  act,  792 
Carelessness  of  employee,  803 
Carrier's  Uability  for  acts  of  serv- 
ants, 792 
Conversion  by  employee,  805 
Corporation's  liability  for  wrongs 

of  employees,  777 
Criminal  acts  of  employee,  804 
Dangerous  instrumentalities  placed 
under  employer's  control,  789- 
799 
Degree  of  care  required  of  em- 
ployee, 778 
Disapproval     of     employer     of 

wrongful  act,  797-799 
Drivers  of  vehicles  causing  injur- 
ies, 813-817 
Employee's   liability,   817-821 
Existence  of  relation  of  employer 

and  employee,  781-786 
Extent  of  recovery,  778-780 
Fires  set  by  servants,  806 
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MASTER  AND  SERVANT  —  conUn- 
ued. 
Wrongs  to  third  persons  —  contin- 
ued. 
Foundations  of  employer's  liabil- 
ity, 786-793 
Fraud  and  deceit  of  employees, 

776 
Fraud  of  employee^  805 
Heedlessness  of  employee,  803 
Ignorance  of  employer  of  wrong- 
ful act,  797-799 
Incompetency    of   offending   em- 
ployee, 791 
Independent    contractors    distin- 
guished from  servants,  782-784 
Infant  employer,  liability,  777 
Injuries  to  property,  805 
Innkeeper's  liability  for  acts  of. 

servants,  792 
Intentional  wrongs,  799 
Joint  liability   of  employer  and 

employee,  780 
Larceny  by  employee,  805 
Liability  of  employer  generally, 

775 
Libel  and  slander,  804 
Malicious  prosecution,  811-813 
Malicious  wrongs,  799 
Negligence  of  employee,  803 
Opportunity  afforded  by  position 

of  employee,  787-789 
Performance    of    public    service, 

792 
Performance  of  special  service  for 
other   than    general    employer, 
784 
Power  of  selection  and  control  of 

servants,  782-784 
Prohibition  by  employer  to  wrong- 
ful act,  797-799 
Punitive  damages,  778-780 
Ratification  of  employee's  wrong- 
ful act,  801 
Relation   of  act   to   employment, 

795-802 
Respondeat  superior,  786-787 
Retention  of  offender  in  employ- 
ment, 801 
Shooting  by  watchman,  811 
Special  police  officers  as  servants, 

786 
Subagents  engaged  by  employees, 

785 
Theft  by  employee,  805 


MASTER  AND  SERVANT  —  conUn- 
ued. 
Wrongs  to  third  persons  —  contin- 
tied. 
Trespass  on  land,  806 
Wilful  wrongs,  799 
Youthful  employees,  see  Infants 

MECHANICS'    LIEirS  — 

Abandonment   of   improvement   by 

owner,  908 
Actions,  see  Enforcement  of  Hen 
Additions  and  alterations,  lien  for, 

914 
Administrator's  contract  as  creating 

lien,  905 
Advances,  lien  for,.  925 
Agent,  waiver  of  lien  by,  962 
Ambassadors'    property  as   subject 

to  lien,  882 
Amount  secured  by  lien,  944 
Annexation  of  materials  to  railroad, 

923-925 
Appliances,  lien  for  hire,  926 
Application  of  payments,  973 
Appurtenances,  lien  on,  891 
Assignment  of  claim  or  lien  — 

Assignee  as  entitled  to  perfected 
lien,  961 

Assignee  of  claim  as  entitled  to 
lien,  960 

Assignor  of  claim  as  entitled  to 
file  lien,  961 
*    Right  of  assignee  to  lien,  960 
Bankruptcy  of  owner  or  contractor 

as  affecting  lien,  966 
Bar  of  lien,  see  Waiver,  discharge 

or  release 
Boarding  workmen,  right  to  lien  for, 

925 
Bond  or  undertaking,  discharge  of 

lien,  964 
Bridges  as  subject  to  lien,  882 
Buildings  — 

Destruction,  lien  for,  914 

Distinguished  from  land  as  to  op- 
eration of  lien,  949 

Lien  for  construction,  889 

Removal,  lien  for,  914 

Separate  buildings  on  contiguous 
lots,  950 

Several  buildings  under  one  con- 
tract, 951 

Several  buildings  under  separate 
contracts,  951 

Single  building  on  separate  lota, 
950 
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MECHANICS'  LIENS  —  continued. 
Burden  of  proof  in  proceeding  to 

enforce  lien,  987 
Cbaritable  institutions,  property  as 

subject  to  lien,  884 
Chattels  not  subject  to  lien,  881 
Church  property  as  subject  to  lien, 

884 
Claim  or  statement  — 
Adding  new  items,  933 
Allegations  as  to  work  and  mater- 
ials, 937 
Amendment  of  claim,  943 
Amount  due,  938 
Amount    due,    inadvertent    over- 
statement, 941 
Amount    due,    intentional    over- 
statement, 941 
Contents,  934-939 
Continuous  contract,  931 
Description  of  property,  936,  940 
Designation  of  owner,  939 
Errors  or  defects  as  affecting  lien, 

939-942 
Excessive      claim      inadvertently 

made,  941 
Extras  as  affecting  time  to  file, 

934 
Filing   in    proceeding    to    obtain 

lien,  928 
Filing,  necessity,  928-929 
Filing  new  claim,  943 
Interest  to  be  subjected  to  lien, 

935 
Name  of  owner  of  premises,  935 
Nonlienable  claims  included,  942 
Overstatement  of  amount  due,  941 
•     Purpose  of  filing,  939 

Remedying   defects    as   extension 

of  time  for  filing,  934 
Repairs  as  affecting  time  to  file, 

934 
Running  account,  931 
Separate  contracts,  931-932 
Time  for  filing,  930-933 
Verification,  938 
Claims   secured,   see   Improvements 
made;  Labor  performed;  Materi- 
als furnished;  Right  to  lien 
Clearing  land,  lien  for,  916 
College  buildings  as  subject  to  lien, 

882 
Conditions  precedent  to  enforce  lien, 

980 
Confiict  of  laws,  interests  subject  to 
lien,    see    Property    or    interests 
subject  to  lien 


MECHANICS'  LIENS  —  continued. 
Constitutionality  of  statutes,  874 
Construction   giving   right   to    lien, 

889 
Construction  of  statutes  — 

Literal  construction,  877 

Strict  construction,  879 
Continuous    contract,    filing    oiaim, 

931 
Contract  as  affecting  right  — 

Abandonment  of  improvement  by 
owner,  908 

Administrator's  contract,  905 

Default  of  contractor,  908 

Defects   or   deficiencies   in   work, 
909 

Entire  contract  containing  nonre- 
liable  items,  896 

Executor's  contract,  905 

Guardian's  c(mtract,  905 

Implied,  what  constitutes,  895 

Infants'  contracts,  904^905 

Itemizing  materials,  917 

Lessee's  contract  as  binding  les- 
sor, 898 

lien  dependent  on  contract  gener- 
ally, 893-895 

Married  women's  contracts,  900- 
904 

Notice  of  nonresponsibility,  907 

Recording  contract,  necessity,  906 

Specification   of  items   of  mate- 
rials, 917 

Trustee's  contracts,  905 

Vendee's  contract  as  binding  ven- 
dor, 896-898 
Contract     or     indemnity     against 
lien  — 

Covenant  in  contract,  974-975 

Effect  as  to  subcontractors,  etc., 
976 

Sureties'  liability  for  liens,  977 
Contractors  and  subcontractorte  — 

Payment  to  contractor  as  affecting 
materialman's  lien,  972 

Right  to  lien,  910 

Surety  on  contractor's  bond  as  en- 
titled to  lien,  913 
Conveyance  of  property  as  affecting 

Uen,  967 
Corporations  — 

Foreign  corporation  as  entitled  to 
lien,  910 

Property  of  corporation  as  sub- 
ject to  lien,  880-881 
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MECHANICS'  LIENS  —  eontinued. 

Corporations  —  continued. 
Property  of  puWic  service  corpo- 
ration as  subject  to  lien,  883 
Right  to  lien,  910 

Costs  and  fees  in  proceedings  to  en- 
force lien,  996 

Cotenancy,  lien  in  favor  of  one  ten- 
ant, 910 

Counterclaim  against  lien,  981 

County  property  not  subject  to  lien, 
881,  882 

Courthouses  not  subject  to  lien,  882 

Cumulative  remedy  to  enforce  lien, 
980 

Curtesy  estate  as  bound  by  husband's 
contract,  904 

Damages  for  breach  of  contract  by 
owner,  right  to  lien  for,  926 

Death  of  owner  as  terminating  right 
to  file  lien,  904 

Decree  in  proceeding  to  enforce  lien, 
990-993 

Default  of  contractor  as   affecting 
lien,  908 

Defects  or  defloieneies  in  woik,  909 

Definition,  872 

Dtocription  of  property  in  claim  or 
statement,  936,  940 

Destruction  of  work  or  improvement, 
discharge  of  lien,  965 

Dischai^e  of  lien,  see  Waiver,  dis- 
charge or  release 

Dower  right  as  bound  by  husband's 
contract,  904 

Enforcement  of  lien  — 
Conditions  precedent,  980 
Cumulative  remedy,  980 
Form  of  remedy,  978 
Injunction  to  protect  lien,  979 
In  rem  or  in  personam  proceed- 
ing, 979 
Parties,  982-984 
Pleadings,  984-987 
Proceedings  at  trial,  987-990 
Process,  984 

Questions  of  law  and  fact,  990 
Set-off  and  counterclaim,  981 
Statute  of  limitations,  981 
Suit  in  equity,  978-979 

Entireties,  see  Husband  and  wife 

Erections  giving  right  to  lien,  889 

Estates  affected  by  lien,  947-952 

Estoppel  — 

Denial     bv     wife     of     husband's 

agency,  902 
Right  to  claim  lien,  962 


MECHANICS'  LIENS  —  continued. 
Evidence  in  proceedings  to  enforce 

lien,  987-989 
Execution  to  enforce  lien,  993-994 
Executor's  contract  as  creating  lien, 

905 
Extras,  effect  as  to  time  to  file  claim, 

934 
Fence  as  structure,  893 
Filing  claim  or  statement,  928-934 
Fixtures,  lien  for,  924 
Foreclosure,  see  Enforcement  of  lien 
Governmental  property  not  subject 

to  lien,  881 
Grading  land,  lien  for,  916 
Guaranty,  lien  for,  925 
Guardian's  contract  as  creating  lien, 

905 
Hire  of  teams,  tools,  etc.,  right  to 

lien  for,  925 
History  of  statutes,  872-873 
Homestead  as  subject  to  lien,  888 
Husband  and  wife  — 

Agency  of  husband  for  wife,  901 

Contracts  of  married  women,  900 
Curtesy    estate   as   bound    by   hus- 
band's contract,  904 

Dower  right   as   bound   by   hus- 
band's contract,  904 

Entirety,    estate    bound    by   hus- 
band's contract,  903 

Estoppel      to      deny      husband's 
agency,  902 

Joint    tenancy    of    husband    and 
wife,  903 

Ratification  of  husband's  agency, 
902 
Improvements  made  (see  also  Right 
to  lien)  — 

Additions,  914 

Alterations,  914 

Appurtenances,  891 

Buildings,  889 

Clearing  land,  916 

Coal  mine,  891 

Construction,  889 

Cultivation  of  land,  891 

Destruction   as    discharging   lien, 
965 

Distinguished  from  land  as  to  op- 
eration of  lien,  949 

Erections,  889 

Filling  land,  916 

Meaning  of  terra,  890 

Pavements,  91G 

Pipes  laid  on  land,  891 

Planting  trees,  etc.,  891 
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lOlCHANICS'  LIENS  —  continued. 
Improvements  made  —  continued. 

Removal  as  discharging  lien,  965 

Repairs,  914 

Separate  buildings  on  noneontig- 
uons  lots,  950 

Several  buildings  under  one  con- 
tract, 951 

Several  buildings  under  separate 
contracts,  951 

Single  building  on  separate  lots, 
950 

Sodding,  916 

Terracing,  916 

Walks,  916 

Wells,  digging  or  drilling,  891 

Work  on  adjoining  propcarty,  915 
Indemnity  against  lien,  see  Contract 

or  indemnity  against  lien 
Infant's   contract   as  creating  lien, 

904^905 
Injunction  to  protect  lien,  979 
In  rem  or  in  personam  proceeding  to 

enforee  lien/  979 
Insolvencv  of  owner  or  contractor 

as  aJBfecting  lien,  966 
Jails  not  subject  to  lien,  882 
Judgment  in  proceeding  to  enforce 

lien,  990-993 
Judicial  sale  as  discharge  of  lien, 

968 
Jury  trial  in  proceeding  to  enforce 

lien,  989 
Laborers  as  entitled  to  lien,  912 
Land,  see  Operation  and  effect  of 

lien 
Land  as  affected  by  lien,  948 
Landlord  and  tenant^  lessee's  con- 
tract as  binding  lessor,  898 
Leasehold  estates  as  subject  to  lien, 

886-888 
Lienable  claims,  see  Improvements 

made;     Labor    performed;     Ma- 
terials  fumiaiied;    Right  to   lien 
Limitation    of    actions    to    enforce 

lien,  981 
Literal  construction  of  statutes,  877 
Loss  of  lien,  see  Waiver,  discharge 

or  release 
Lunatic  asylum  of  state  not  subject 

to  lien,  883 
Married  women,  see  Husband  and 

wife 
Materialman's  right  to  lien,  911 
Materials  furnished  — 

Anne  cation  to  realty,  923-925 

Delivery  on  premises,  922 


MECHANICS'  LIENS  —  continued. 
Materials  furnished  —  continued. 

Incorporation  in  structure,  neces- 
sity, 919-922 

Sales  in  ordinary  course  of  trade, 
922 

Specification  of  items  in  contract, 
917 

Temporary  construction  work,  919 
Mechanics  as  entitled  to  lien,  912 
Merger  of  estates  as  affecting  lien, 

969 
Monument  in  public  paiit  not  sub- 
ject to  lien,  883 
Mortgages,    priority   of   mechanics' 

liens,  955-959 
Municipal  property  as  exempt  from 

lien,  881-883 
Nature  and  origin,  872 
New  York  system,  874 
Note  for  amount  due  as  discha^e  of 

Uen,  969-^71 
Notice  — 

Nonresponsifeility,  duty  of  owner 
to  give  notice,  907 

Perfecting  lien,  ^27-928 
Operation  and  effect  of  liwi  — 

Amount  secured,  944 

Building  or  improvement  as  dis- 
tinct from  land,  949 

Commencement  of  lien,  945 

Estates  affected,  947-952 

Land  as  affected  by  Uen,  948 

lienholder  as  purchaser,,  960 

Lot  or  lots  of  land  affected,  949  ' 

Priorities,  952-960 

Property  affected,  947-952 

Rights  affeeted,  947-952 

Separate    buildings    on    noncon- 
tiguous lots,  950 

Several  buildings  under  one  con- 
tract, 961 

Several  buildings  under  separate 
contracts,  951 

Single  building  on  separate  lots, 
950 

Time  of  commencement,  945 
Origin,  872 
Parties    to    proceeding    to    enforce 

lien,  982-984 
Pavements,    lien    for    construction, 

916 
Pavment  — 

Application  of  payments,  978 

Discharge  of  lien,  963 
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MECHANICS'  LIENS  —  continued. 
Payment  —  continued. 

Materialman  or  subcontractor  as 

affected  by  payment  to  contrac- 
tor, 972 
Pennsylvania  system,  874 
Perfecting  lien,  see  Proceedings  to 

obtain  lien 
Persons  entitled  to  lien' — 

Contractors    and    subcontractors, 

910 
Corporations,  910 
Foreign  corporations,  910 
Laborers,  912 
Materialman,  911 
Mechanics,  912 
Statutory  provisions,  910 
Surety  of  contractor,  910 
Surety  on  contractor's  indemnity 

bond,  913 
Tenant  in  common,  910 
Vendor  under  executory  contract, 

910 
Pipes,  lien  for  laying,  891 
Principal  and  agent,  waiver  of  lien 

by  ageiit,  962 
Priority  of  lien  — 
Assignee  of  amount  due  contrac- 
tor, 954 
Filing  claim  within  time  limited, 

953 
Mortgages   and   mechanics'   liens, 
.   956-959 
Rule  stated,  952 
Several  mechanics'  liens,  958 
Vendor's  lien  and  mechanic's  lien, 

950 
Proceedings  to  enforce  lien  — 
Adding  new  items  to  elaim.  filed, 

933 
Amendment  of  claim  or  statement, 

943 
Competency  of  witnesses,  988 
Contents  of  claim  or  statement, 

934-939 
Continuous  contract,  filing  claim, 

931 
Costs  and  fees,  995 
Errore    or    defects    in    claim    or 

Rtatnmeiit,  939-942 
Execiition,  993-994 
Extending  time  for  filing  claim, 

934 
Extras   as   affecting   time   to   file 

claim,  934 
Filing   elaim  or  statement,   928- 

934 
Filing  new  claim,  943 


MECHANICS'  LIENS  -  continued. 
Proceedings  to  enforce  lien  —  con- 
tinued. 

Judgment  or  decree,  990-993 

Jury  trial,  989 

Notice  to  owner,  927-928 

Proceedings  subsequent  to  judg- 
ment, 993-996 

Redemption  from  sale,  994 

Remedying  defects   as   extending 
time  for  filing  elaim,  934 

Repairs  as  affecting  time  to  file 
claim,  934 

Review,  994 

Running  account,  filing  claim,  931 

Separate  contracts,   filing   claim, 
931 

Service  of  notice  on  owner,  928 

Statutory  provisions,  compliance 
with,  926 
Proceedings  to  obtain  lien  (see  also 
Claim    or   statement;    Waiver, 
discharge  or  release)  — 

Compliance   with   statutory   pro- 
visions, 936 
Process  to  enforce  lien,  984 
Property  affected  by  lien,  947-952 
Property    or    interests    subject    to 
lien  — 

Ambassadorial  property,  882 

Bridges,  882 

Charitable  institutions,  884 

Chattel  property,  881 

Corporate  property,  880-881 

Courthouses,  882 

Equitable  interests,  884-8^ 

Fire  department  property  of  mu- 
nicipality, 882-883 

Foreign  ministers'  property,  882 

Governmental  property,  881 

Homesteads,  888 

Jails,   882 

Leasehold  estates,  886-888 

Library  buildings,  882 

Ltmatic  asylum  of  state,  883 

Monument  in  public  park,  883 

Public  property,  881-883 

Public  service  corporations,  883 

Religious  institutions,  884 

Remainders,  881 

Salabilitv  under  execution  as  test, 
880 

Schoolhousbs,  882 

State  property,  881 

University  and  college  buildings, 
882 
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MECHANICS'  LIENS  —  coniinued. 
Property  or  interests  subject  to  lien 
—  continued. 

Vendee's  interest  under  executory 
contract,  885 

Water  plant  of  municipality,  883 
Public  property  not  subject  to  lien/ 

881-^3 
Public   service  corporations,   prop- 
erty as  subject  to  lien,  883 
Purchaser,  status  of  leaseholder,  960 
Questions  of  law  and  fact,  990 
Ratification   by  wife   of   husband's 

agency,  902 
Real  property,  see  Operation   and 

effect  of  lien 
Receivership  for  owner  or  contrac- 
tor as  affecting  lien,  966 
Redemption  from  sale,  994 
Release   of   lien,    see   Waiver,    dis- 
charge or  release 
Religious   institutions,    property   as 

subject  to  Hen,  884 
Remainders  as  subject  to  lien,  881 
Removal  of  work  or  improvement, 

discharge  of  lien,  965 
Repairs  — 

Effect  as  to  time  of  filing  claim, 
934 

Lien  for,  914 
Right  to  lien  (see  also  Contracts  as 
affecting  right)  — 

Additions,  914 

Advances  of  money,  925 

Alterations,  914 

Appurtenances,  891 

Boarding  workmen,  925 

Buildings,  889 

Clearing  land,  916 

Coal  mine,  891 

Constructions,  889 

Contract  as  affecting  right,  893- 
909 

Cultivation  of  land,  891 

Damages  for  breach  of  contract 
by  owner,  926 

Destruction  of  building,  914 

Erections,  889 

Excavations,  893 

Fence  as  structure,  893 

Filling  excavations,  916 

Fixtures,  924 

Grading   land,  916 

Grading  or  filling  land,  895 

Guaranty  of  payment,  925 

Hiro  of  teams,  tools,  etc.,  926 

Improvements,  890 


MECHANICS'  LIENS  —  continued. 
Right  to  lien  — ^  continued. 

Installing  machinery,  926 

Machinery  installed,  893 

Materials,  917-925 

Meaning  of  statutory  terms,  889- 
893 

Miscellaneous     statutory     terms, 
893 

Money  advanced,  925 

"Other"   improvements   or  struc- 
tures, 892 

Pavements,  916 

Persons  entitled  to  lien,  910-914 

Plowing  new  landj  891 

Removal  of  building,  914 

Removing  old  material,  926 

Repairs,  914 

Sodding,  916 

Structures,  893 

Terracing  land,  916 

Transporting  material,  926 

Voluntary  services,  925 

Walks,  916 

Water  pipes  laid  on  land,  891 

Wells,    digging   or   drilling,   891, 
893 

Work  on  adjoining  property.  915 
Rights  affected  by  lien,  947-962 
Running  account,  filing  claim,  931 
Security   for   amount   due    as   dis- 
charge of  lien,  971 
Separate     contracts,     filing     claim, 

931-933 
Services,  see  Labor  performed 
Set-off     and    counterclaim    against 

lien,  981 
Sodding,  lien  for,  916 
Statement,  see  Claim  or  statement 
State  property  not  subject  to  lien, 

881 
Strict  jeonstruction  of  statutes,  879 
Structures,  see  Right  to  lien 
Surety  of  contractor  as  entitled  to 

lien,  910 
Teams,  lien  for  hire,  926 
Temporary  construction  work,  lien 

for  materials,  919 
Tenant  in  common  as  entitled  to  lien 

on  common  property,  910 
Tender  as  discharge  of  lien,  963- 

9C4 
Terracing,  lien  for,  916 
Time  — 

Commencement  of  lien,  945 

Filing  claim  or  statement,  930 
Tools,  lien  for  hire,  926 
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MECHANICS'  LIENS  —  continued. 
Trial,  s0e  Enforcement  of  lien 
Trustee's  contract  as  creating  lien, 

905 
Undertaking,  see  Bond  or  undertak- 
ing 
University  buildings  as  subject  to 

lien,  882 
Unsecured  note  for  amount  due  as 

discharge  of  lien,  969-971 
VaUdity  of  statutes,  874-S77 
Vendor  and  purchaser  — 

Priority  as  between  vendor's  lien 
and  mechanic's  lien,  959 

Right  of  vendor  to  Uen,  910 

Vendee's  contract  as  binding  vend- 
or, 896-898 

Vendee's  interest  under  executory 
contract  as  subject  to  lien,  885 
Waiver,  discharge  or  release  — 

Agent  as  anthorised  to  waive  lien, 
962 

Bankruptcy  of  owner  or  contrac- 
tor, 966 

Bond  as  discharging  lien,  964 

Conveyance  of  property,  967 

Death   of   owner   as   terminating 
hght  to  file  lien,  964 

Destruction  of  work  or  improve- 
ment, 965 

Extension  of  credit  as  waiver,  962 

Extinguishment   by   act   of   par- 
ties, 963 

Formalities  of  waiver,  962 

Insolvency  of  owner  or  contrac- 
tor, 966 

Judicial  sale  as  discharging  lien, 
968 

Merger  of  estates,  969 

Neglect  to  perfect  lien  as  waiver, 
962 

Paym^it  as  discharge  of  lien,  963, 
972-974 

Payment  to  contractor  or  subcon- 
tractor, 972 

Removal  of  work  or  improvement, 
965 

Right  to  waive  lien,  962 

Security  taken  for  amount  due, 
971 

Tender  as  discharge  of  lien,  963- 
964 

Undertaking  as  discharge  of  lien, 
964 

Unsecured  note  taken  for  amount 
due,  969-971 

Waiver  of  lien,  962 


MECHANICS'  LIENS  —  continued. 
Walks,  lien  for  construction,  916 
Water  pipes,  lien  for  laying,  891 
Water   plant   of   munieipaiity   not 

subject  to  lien,  883 
Witnesses,  competency,  988 
Worinnen  as  entitled  to  lien,  912 

KE&CAlfTUC   AGEHCIEB* 

Collections,  duties  and  liabilities  in 
making,  1001 

Defamatory  reports,  1002-1008 

Definition,  997 

Fraud    in    furnishing   infozmationy 
1000 

Liabilities  — 
Collections,  lOOl 
Fraud  in  furnishing  information, 

1000 
Libel  and  slander,  1002-1008 
Negligence  in  furnishing  informsr 
tion,  1000 

Libel  and  slander  in  furnishing  in- 
formation, 1002-1008 

Nature  and  purpose,  997-999 

Negligence  in  furnishing  informa- 
tion, 1000 

Privileged    oommunieations,    1006- 
1008 

Regulation,  999 

Reports  — 
Defamatory  reports,  1002-1008 
Negligence  and  fraud  in  making, 

1000 
Privileged  conununications,  1006- 
1008 

Taxation,  999 

MII.ITART  — 

Allowances,    see    Pay    and    allow- 
ances — 
Appointment  of  officers,  1019 
Army  (see  also  Officers)  — 
Constitutional  provisions,  1014 
Rules  and  regulations,  power  to 

make,  1015 
Use  to  protect  mails  and  prevent 
interference  with  interstate  com- 
merce, 1018 
Arrest  of  deserters,  1060 
Assignment  of  unearned  pay,  1026 
Assimilative  pay,  1030-1032 
Bonds  — 
Breach  of  officer's  bond,  liability 

of  sureties,  1044 
Officers    required    to    give    bond, 
1043 
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MILITARY  —  eoniinued. 
Brevet  rank  of  officers,  1020 
Canieis,  transporting  militia  at  re- 
duced rates,  1016 
Ren0w  of  proceedings  of  retir- 

ing  board,  1060 
Review  of  proceedings  of  court 
martial,  1078-1079 
Charges    a&d    specifications,    1070- 

1072 
Civil   authorities,   relation   to  mili- 
tary, 1080-1082 
Civil    liability   of   officers   and  en- 
listed men,  1082-1084 
CoHunutation  of  forage,  1040 
Commutation  of  subsistence,  1039 
Compensation,  see  Pay  and  ailow- 

.anees 
Confirmation  of  sentence  of  court 

martial,  1074-1077 
Constitutional  provisions  as  to  army, 

navy  and  militia,  1014 
Contraucts,  of  olRcers  as  binding  on 

government,  1024 
Counterclaims   between   government 

and  officers,  1025 
Courts,  jurisdiction  of  state  courts 

over  members  of  military,  1081 
Courts  martial  — 
Certiorari  to  review  proceedings, 

1078-1079 
Charges  and  specifications,  1070- 

1072 
Civil  courts,  authority  to  reviiBfW 

proceedings,  1076-1077 
Conmianding  officer  of  army  or 
navy,  power  to  convene,  1062 
Commutation  of  sentence,  1074- 

1077 
Composition,  1063r-1065 
Concurrent   jurisdiction   of   state 

courts,  1068 
Distinguished    from   dvil    courts, 

1061 
Habeas    corpus    to    review    pro- 
ceedings, 1078-1079 
Judicial  nature  of  functions,  1061 
Jurisdiction,  1065-1070 
Militia  in  federal  service,  trial  of, 

1064 
Militia,  jurisdiction  over,  1069 
Mitigation  of  punishment,  1075 
Person,   jurisdiction   over,    1066- 

1068 
Power  to  convene,  1062 
Procedure,  1070-1072 


MILITARY  —  continued. 
Courts  martial  —  cantmued. 
Prohibition      against 

jurisdiction,  1078 
Punishment  inflicted,  linZ-KfTJ 
Review  of  sentence,  1074-1077 
Sentence  and  punishment*  1//72- 
1077 

Subject  matter,  jurisdiction  over. 
1066-1068 

Trial,  1070-1072 
Crimes  against  military  law  — 

Desertion,  1059 

Power  of  Congress  to  create,  1060 
Criminal    liability    of    o^cen   flod 

men,  1085 
Definitions  — 

Army,  1012 

Enrohnent,  1013 

Military  law,  1013 

MiJitarv  stations,  1013 

Navy,  1013 

Soldiers,  1013 
Desertion  — 

Arrest  of  deserter,  1060 

Criminal  character  of  act,  1059 

Disqualification     as     defense    to 
ehaige,  1060 

Infancy    as    defense    to    chavcn. 
1060 

MaitiA,  1058 
Discharge  and  dismissal  of  enlisted 

men,  1052 
Discipline  of  enlisted  men,  1051 
Dismissal  of  officers,  1023 
Enlisted  men  — 

Desertion  as  crime,  1059 

Discharge  and  dismissal,  1052 

Discipline,  1051 

Enlistment  as  contract,  1045 

Exemption    from    military    duty, 
1049 

Minors,  1046-1048 

Pay  and  allowances,  1049-1051 

Qualifications,  1045 

Status,  1044 

Statutory    regulation    of    enlist^ 
ments,  1044 

Subsistence,  1050 

Travel  pay,  1050 
Enrolment  defined,  1013 
Exemption  from  military  duty,  1049 
Forage,  commutation  of,  1040 
Fraudulent  enlistment,  1059 
Government   as   bound  by   acts  of 

officers,  1024 
Guardians,  see  Infants 


1328 


INDEX 


MILITARY  —  continued. 

Habeas  corpus  to  review  proceed- 
ings of  court  martial,  1078-1079 

Independent  military  bodies,  control 
of,  1056 

Infants  — 
Consent  of  parent  or  guardian  to 

enlistment,  1040-1047 
Desertion  by  infant,  1060 
Enlistment  of  minor,  1046 
Parent's  right  to  release  of  minor 

child,  1048 
Release  of  minor  from  enlistment, 
1047 

Interstate     commerce,     interference 
prevented  by  use  of  military,  1018 

Jurisdiction  of  courts  martial,  1065- 
1070 

Liability  for  acts  in  course  of  mili- 
tary duties,  1082-1084 

Longevity  pay,  1026-1030 

Mails,  protection  by  use  of  military, 
1018 

Marine  corps,  status,  1014 

Martial  law  distinguished  from  mili- 
tary law,  1013 

Mileage,  allowances,  1041 

Military  courts,  see  Courts  martial 

Military  crimes,  see  Crimes  against 
military  law 

Military  station  defined,  1013 

Militia  — 

Constitutional  provisions,  1014 
Control   of  independent   military 

bodies,  1056 
Courts  martial  to  try  militia  in 

federal  service,  1064 
Desertion,  1058 
Governmental  agency,  1057 
Independent  military  bodies,  1056 
Jurisdiction    of    courts    martial, 

1069 
Organization,  1056 
Power    of    Congress    and    Presi- 
dent, 1052-1054 
Power  of  states,  1054 
Transportation  by  carriers  at  re- 
duced rates,  1016 

Minors,  see  Infants 

National  guard,  see  Militia 

Navy  (see  also  Officers)  — 
Constitutional  provisions,  1014 
Rules  and  regulations,  power  to 

make,  1015 
What  constitutes,  1013 

Officers  (see  also  Retired  officers)  — 
Appointment,  1019 


MILITARY  —  eontinued. 
Officers  —  continued. 

Assimilative  rank  of  naval  offieens, 
1030-1032 

Bonds,  when  required,  1043 

Brevet  rank,  1020 

Civil   liability   over   official   acts, 
1082-1084 

Counterclaims   in    actions   by   or 
against  government,  1025 

Deductions     in     actions     by     or 
against  government,  1025 

Dismissal,  1023 

Duration  of  office,  1021 

Liability  of  government  for  acts 
of  officers,  1024 

Natui«  of  office,  1021 

Nature  of  right  in  office,  1021 

Noncommissioned  officers  not  in- 
cluded in  term,  1019-1020 

Promotion,  tribunals  for  examina- 
tion, 1060 

Rank    and    offiee    distinguished, 
1020 

Resignation,  1022 

Retired  officers'  right  to  longevity 
increase,  1€29 

Retirement,  1021 

Retirement,  tribunals  for  exami- 
nation, 1080 

Superior  officers  as  liable  for  acts 
of  subordinates,  1084 

Who  are  officers,  1019 
Organization  of  militia,  1055 
Parents,  see  Infants 
Pay  and  allowances  — 

Amount  of  pay  as  depending  on 
nature  of  service,  1032-1034 

Assignment  of  unearned  pay,  1026 

Assimilative  pay,  1030-1032 

Basis  of  computing  longevity  pay, 
1027 

Brevet  officers,  1026 

Commutation  of  forage,  1040 

Commutation  of  subsistence,  1039 

Computation    of    longevity    pay, 
1027 

Credit  allowed  for  previous  serv- 
ice, 1027-1028 

Department  regulations,  1026 

Discharge    as    terminating    pay, 
1026 

Enlisted  men,  1049-1051 

Grade  of  officer  as  governing  pay, 
1025-1026 

Increased  pav  on  promotion,  1036 

Longevity  pay,  1026-1030 
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MILITARY  —  continued. 
Pay  and  allowances  —  continued. 

Medical  aid.  1042 

Mileage,  1041 

Rations,  1040 

Retired  officers,  1037-1039 

Retired  officers'  right  to  longevity 
increase,  1029 

Sea  and  shore  pay  of  navy  offi- 
cers, 1034-1036 

Servants,  pay,  1040 

Statutory  regulation,  1025-1026 

Travel  pay,  1039 

Work  outside  regular  duties,  1036 
President  of  the  United  States  — 

Appointment    of    officers,    1019- 
1020 

Commander  in  chief  of  army  and 
navy,  1014 

Courts  martial,  power  to  convene, 
1062 

Power  over  militia,  1052-1054 
Prohibition  to  courts  martial,  1078 
Promotion,  see  Officers 
Punishment  by  courts  martial,  1072- 

1077 
Rations,  allowance  for,  1040 
Relation  of  military  and  civil  au« 
thorities,  1080-1082 

Resignation  of  officers,  1022 
Retired  officers  — 

Change  of  rank  as  affecting  pay^ 
1038-1039 

Examination  for  retirement,  1080 

Longevity  increase  of  pay,  1029 

Pay,  1037-1039 

Review  of  sentence  of  court  mar- 
tial, 1074-1077 
Rules    and    regulations,  .  power    to 

make,  1015 
Sentence  and  punishment  by  courts 

martial,  1072-1077 
Servants  of  officers,  pay,  1040 
Soldiers  (see  also  Enlisted  men)  — 

Civil  liability,  1082-1085 
Soldiers'  homes,  1018 
State  militia,  see  Militia 
Subsistence,  commutation  of,  1039 
Subsistence  of  enlisted  men,  1050 
Transportation  of  militia  at  reduced 

rates,  1016 
Travel    pay,    allowance    for,    1039, 

1050 
Trials,  see  Courts  martial 
War,  liability  for  acts  done  in  time 

of,  1083 

R.  C.  L.  Vol.  XVIII.— 84.  rc 


mKES  — 

Abandonment  of  claim,  effect,  1167 
Acquisition   of   title,   see   also   Pat- 
ents 
Actions  — 

Adverse  claims,  1260 

Damages   for  injuries   to   mines, 
1254 

Ejectment,  1259 

Injunction  to  prevent  injuries  to 
mine,  1252 

Laches   as   barring  equitable  re- 
lief, 1253 

Partition,  1250 

Remedies  generally,  1249 

Specific  performance,  1251 

Trespass    for   injury    to    mining 
claims,  1255,  1258 

Trover,  1258 

Writ  of  error  to   federal   court, 
1261 
Additional    or    amended    locations, 

1139 
Adjoining  owners,  rights  in  oil  and 

gas,  1208 
Adverse  possession  of  mines,  1184- 

1186 
Adverse  proceedings  — 

Actions     to     determine     adverse 
claims,  1260 

Issues  and  proof,  1227 

Nature  and  purpose,  1226 

Parties,  1226 
Agency  in  making  location,  1112 
Agricultural  lands,  nonmineral  lands 

as  exempt,  1105 
Aliens,    location    of   mining    claim, 

1109-1110 
Annual  work,  see  Assessment  work 
Apex  of  vein  defined,  1097-1099 
Assessment  work  — 

Annual  amount  required,  1169 

Association  claims,  1172 

Contiguous  claims,  1172 

Forfeiture  for  failure  to  do  work, 
1170 

Necessity  to  maintain  claim,  1169 

Period  of  d6ing  work,  1171 

Time  to  do  work,  1171 
Association  claims,  assessment  work 

on,  1172 
Assumption  of  risk  by  mining  oper- 
atives, 1236-1239 
Boundaries  — 

Lode  claims,  1133 

Marking  boundaries,  1131-1133 
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MINES  —  continued. 
Boundaries  —  continued. 

Obliteration  of  boundary  marks, 

1135 
Tunnel     location,     necessity     of 
marking,  1143 
Claims,  see  Mining  claims 
Clay  not  considered  mineral,  1096 
Coal  lands  — 
Chambers  formed  in  mining,  right 

of  property,  1149 
Conspiracy  in   obtaining  title  to 

coal  lands,  1150-1151 
Contract  permitting  taking  of  coal 
from    land,    profit    a    prendre, 
1148 
Discovery   as   essential    to   entry, 

1148 
Fraud  in  obtaining  title  to  coal 

lands,  1150-1151 
Grant  of  land  under  surface,  ac- 
cess and  right  of  way,  1149 
Mineral  character  of  coal  lands, 

1148 
Partition  of  coal  between  co-own- 
ers, 1149 
Coal  screening  acts,  1234 
Collateral  attack  on  patent,  1225 
Conditional  contract  for  purchase  of 

mineral  land,  1182-1184 
Conditional      nature      of      mining 
rights  — 
Abandonment  of  claim,  1167 
Annual  or  assessment  work,  1169- 

1173 
Forfeiture  of  claim,  1168 
Conspiracy  in  obtaining  title  to  coal 

lands,  1150-1151 
Contributor}'   negligence  of  mining 

operatives,  1236-1239 
Conversion  of  severed  minerals,  1258 
Conveyances,  see  also  Patents 
Conveyances  — 
Adverse     possession     of     mines, 

1184-1186 
Conditional   contracts,   1182-1184 
Conditional  conveyances,  1180 
Contracts  of  sale,  1181-1184 
Devise  of  mines,  1186 
Exception  as  affecting  severance 

of  mine  and  surface,  1175 
Implied  conditions,  1180 
Minerals  conveyed  as  land,  1173- 

1175 
Minerals  removed  from  earth  as 
personalty,  1179  I 


MINES  —  continued. 

Conveyances  —  continued. 

Mines  under  highways  and  rights 
of  way,  1178 

Nonuser  of  mineral  rights  after 
severance,  1178 

Options,  1182-1184 

Reservation  as  affecting  severance 
of  mine  and  surface,  1175 

Separation  of  mining  right  from 
surface,  1174-1176 

Surface  owners'  right,  1176-1177 
Copyholds  at  common  law,  1100 
Cotenancy  in  mines  (see  also  Part- 
nership)— 

Authority  and  agreements  of  co- 
tenants,  1198 

Contract  of  one  tenant  as  binding 
others,  1198 

Forfeiture  to  co-owner,  1199 

Lease  by  cotenants,  1198 

Nature  of  joint  ownership,  1196- 
1198 

Partition,  1149 

Partnerslidp    character   of   coten- 
ancy, 1196 

Waste  by  cotenant,  1198 
Damages    for    injuries    to    mines, 

1254 
Deeds,  see  Conveyances 
Definitions  — 

Apex  of  vein,  1097-1099 

Ledges,  1097-1099 

Location,  1092-1093 

Lodes,  1097-1099 

Mineral,  1093 

Mines,  1092 

Mining  claim,  1092-1093 

Ore,  1095 

Placer. claim,  1099 

Quarries,  1096 

Veins,  1097-1099 
Descent  of  mining  claims,  1186 
Devise  of  mining  claim,  1186 
Devolution  of  interest,  1186 
Discovery  — 

Adjoining  claims,  discoveries  on, 
1122 

Determination  of  question,  1128 

Discovery  shaft,  1127 

Evidence  as  to  discovery,  1128 

Order    of    locatory    acts,    1125- 
1126 

Placer     claims,     discoveries     on, 
1123-1125 

Posting  notice  of  discovery,  1126 

Purpose  of  discovery,  1120 

Relocated  claims,  1122 
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MINES  —  continued. 
Discovery  —  continued. 
Source  of  title,  1120 
Tests  of  discovery,  1121 
Time  of  discovery,  1125 
Title  acquired  by  discovery,  1120 
Ejectment  to  recover  mine,  1259 
Eminent  domain,  mining  as  public 

use,  1186 
Estate  under  valid  location  — 
Change  in  law  as  affecting  rights, 

1153 
Conditional  nature  of  estate,  1167- 

1173 
Continuity  of  vein,  1162 
End  lines  as  limiting  right  to  fol- 
low vein,  1164 
End  lines  to  be  parallel,  1164- 

1165 
Extralateral  rights,  1159-1167 
Identity  of  vein,  1162 
Improvements,  1157 
Incidental  rights  under  grant  or 

lease,  1156-1159 
Patent  essential  to  complete  title, 

1152 
Possessory  right  of  locator,  1152 
Property  right  in  location,  1152 
Senior  and  junior  locations  as  af- 
fecting extralateral  rights,  1161 
Subsurface  ores,  prima  facie  right 

to,  1163 
Uniting  veins,  1162 
Vein  running  across  claim,  1116 
Veins  included  in  location,  1153- 
1155 
Evidence,  discovery  of  mineral,  1128 
Exceptions  as  affecting  severance  of 

mining  claim  from  surface,  1175 
Excessive  locations,  1140 
Extralateral  rights  of  locator,  1159- 

1167 
Fixtures  on  mining  claims,  1158 
Forest    reservations   as    subject    to 

mineral  location,  1108 
Forfeiture  of  claim  — 
Cotenants'  rights,  1199 
Failure   to   do   assessment   work, 

1170 
Not  favored,  1168 
Fraud  — 

Cancellation  of  patent,  1224 
Excessive  location,  1140 
Title  to   coal   lands  obtained  by 
fraud,  1150-1151 
Gas,  see  Oil  and  gas 


MINES  —  continued. 

Governmental  policy  as  to  mining, 

1100 
Highways,    right    to    mines    under, 

1178 
History  of  mining  legislation,  1114 
Homestead  entry,  nonmineral  lands 

as  exempt,  1105 
Hydraulic  mining,  1242 
Improvements    on    mining    claims, 

1157 
Indian  reservations  as  exempt  from 

location,  1103-1104 
Infants,  location   of  mining  claim, 

1109-1110 
Injunction  against  injuries  to  mines, 

1252 
Injuries  to  miners,  see  Liabilities  of 

mine  owners;  Mining  Operations 
Inspection  of  mines,  1235 
Interest  acquired  by  location,  see  Es- 
tate under  valid  location 
Joint  adventures,  1202 
Joint    owners,    see    Cotenancy    in 

mines 
Land  department,  see  Patents 
Lands  subject  to  location  — 

Forest  reservations,  1108 

Indian  reservations,  1103,  1104 

Military  reservations,  1103 

Navigable    waters,     land    under, 
1104 

Nonmineral  lands,  1105 

Railroad  aid  grants,  1107 

School  lands,  1108 

Tide  lands,  1103 

Town  sites,  1106 

When    occupied    public    domain, 
1102 
Lateral  support,  see  Subjacent  and 

lateral  support 
Leases  — 

Appropriation  of  ground  for  de- 
posit of  tailings,  1157 

Assignment  of  oil  and  gas  lease, 
1217 

Construction  in  favor  of  lessor, 
1214 

Cotenants,  leases  by,  1198 

Covenants  in  oil  and  gas  leases, 
1212 

Covenants  in  oil  and  gas  leases  as 
to  production,  1215 

Covenants    to    work    or    develop 
mine,  1190 
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MINES  —  continued. 
Leases  —  continued. 
Damages   for   failure  to   develop 

property    under    oil    and    gas 

lease,  1218 
Effect  of  mining  lease  as  lease  of 

land,  1186-1188 
Incidental    rights    under    mining 

lease;  1156-1159 
License  distinguished  from  lease, 

1188-1190 
Nature  of  interest  in  oil  and  gas 

lease,  1210 
Nature  of  mining  leases,  1186 
Public  mining  lands,  authority  to 

lease,  1195 
Re-entry  under  oil  and  gas  lease, 

1216-1217 
Rents  and  royalties,  1191-1193 
Subjacent  and  lateral  support  as 

affected  by  lease,  1247 
Subleases,   1195 

Tenant's  right  to  mine,  1193-1195 
Ledge  defined,  1097-1099 
Liabilities  of  mine  owners  — 
Assumption  of  risk,  1236-1239 
Contributory     negligence,     1236- 

1239 
Duties  to  employees,  1236 
Evidence,  1240 
Negligence    of    fellow    servants, 

1239 
License  to  mine  distinguished  from 

lease,  1188-1190 
Liens  on  mines  and  mining  inter- 
ests, 1262-1264 
Local  customs,  priority  of  locations, 

1117 
Locations    (see    also    Estate   under 

valid  location ;  Lands  subject  to 

location;  Notice;  Patents)  — 
Acts  constituting  location,  1129- 

1142 
Additional   or   amended   location, 

1139 
Boundaries,  marking,  1131 
Definition,  1092-1093,  1112 
Discovery,  1120-1129 
Effect   of   location   before   enact- 
ment of  mining  laws,  1119-1120 
Estate  acquired  by  valid  location, 

1152-1167 
Excessive  locations,  1140 
History  of  mining  legislation,  1114 
Interest  acquired  by  valid  location, 

1152-1167 


MINES  —  continued. 
Locations  —  continued. 
Lands  open  to  mineral  location, 

1102-1109 
Local  customs,  1117 
Lode    claims,    form    and    extent, 

1133 
Marking  boundaries,  1131 
Miners'  rules,  1117 
Nature  of  right,  1112 
Notice  of  location,  1129-1131 
Order  of  locatory  acts,  1126-1126 
Persons  entitled  to  locate,  1109- 

1112 
Placer  claims,  form  and  extent, 

1134 
Placer  locations,  1115 
Possession      preceding     location, 

1118-1120 
Priority,  1114 

Property  right  in  location,  1152 
Prospectors'  right  of  possession, 

1118 
Recording  notice  of  location,  1141 
Relocations,  1136-1138 
Requisites,  1112 
Rights  acquired  by  valid  location, 

1152-1167 
State  laws,  1116 

Vested  rights  before  location,  1119 
Lode  claims  — 

Form  and  extent,  1133 
Lode  defined,  1097-1099 
Marking  boundaries,  1133 
Marking  boundaries  of  location,  1131 
Mexican  grants,  1102 
Military  reservations  as  exempt  from 

location,  1103 
Mill  site  location,  mineral  lands  not 

subject  to  mill  site,  1144 
Mineral  land  — 
Definition,  1094r-1095 
Placer  as  mineral  land,  1099 
Minerals  — 

Articles  enumerated,  1095 
Definition,  1093 
Miners'  rules,  priority  of  locations, 

1117 
Mining  operations  (see  also  Subja- 
cent and  lateral  support)  — 
Assumption    of   risk    by    miners, 

1236-1239 
Coal  screening  acts,  1234 
Contributory  negligence  of  miners, 

1236-1239 
Duties  of  mine  owners,  1236 
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MINES  —  continued. 

Mining  operations  —  continued. 
Fellow  servants,  1239 
Hydraulic  mining,  1242 
Inspection  of  mines  at  expense  of 

owners,  1235 
Interference  with  and  pollution  of 

waters,  1241-1244 
Liabilities  of  mine  owners,  1236 
Nuisances  in  operation  of  mines, 

1242 
Police  power  in  regulation  of  min- 
ing, 1232-1234 
Statutory  regulations,  1232-1234 

Minors,  see  Infants 

Navigable  waters,  see  Waters 

N^ligence,  see  Liabilities  of  mine 
owners;  Mining  operations 

Nonuser  of   mineral   owner's   right 
after  severance,  1178 

Notice  — 

Construction  of  statutes,  1130 
Obliteration  of  notices,  1135 
Posting  notice  of  discovery,  1126 
Posting  notice  of  location,  1129- 

1131 
Purpose  of  notice,  1130 
Recording  notice  of  location,  1141 

Nuisances    in   operation   of   mines, 
1242 

Occupied  lands  not  subject  to  min- 
eral location,  1103 

Oil  and  gas  (see  also  Leases)  — 
Adjoining  owners'  rights,  1208 
Assignment  of  lease,  1217 
Construction  of  lease  in  favor  of 

lessor,  1214 
Conveyance  of  rights,  1207 
Covenant  in  lease,  1212 
Covenant  in  lease  as  to  produc- 
tion in  paying  quantities,  1215 
Discovery,  1124 
Leases,  1210-1219 
Mineral    character   of   oil,    1095, 

1205 
Nature  of  ownership  of  oil,  1205 
Percolating    oil    and    gas,    1208- 

1210 
Re-entry  by  lessor,  1216-1217 
Severance  from  land,  1207 

Operation  of  mines,  see  Mining  oper- 
ations 

Option   to   purchase  mineral   land, 
1182-1184 

Ore  defined,  1095 

Partition  of  coal  between  co-owners, 
1149 


MINES  —  continued. 
Partition  of  mining  claims,  1250 
Partnership  — 

Accounting      between      partners, 

1204 
Authority    of    mining    partnei^i, 

1203 
Cotenants  as  partners,  1196 
Dissolution,  1204 
Distinguished  from  other  partner- 
ships, 1201 
Joint  adventures,  1202 
Joint  workers  of  mines  as  part- 
ners, 1200 
Liabilities  of  partners,  1203 
Prospecting  contracts,  1202 
Patented  lands,  1103 
Patented  lands  not  subject  to  min- 
eral location,  1103 
Patents  — 

Accrual  of  right  to  obtain,  1223 
Adverse  proceedings,  1226-1228 
Cancellation  of  patent  obtained  by 

fraud,  1224 
Collateral  attack,  1225 
Determination .  of    character    of 

land,  1221-1223 
Issuance  of  patent,  effect,  1223 
Jurisdiction  of  land  department, 

1220 
Lode  claim  within  placer,  1232 
Nature   of   patent   from   govern- 
ment, 1219 
Placer  claim  patents,  1228-1232 
Practice  of  land  department,  1200 
Personal  property,  minerals  after  re- 
moval from  soil,  1179 
Persons  entitled  to  locate  — 
Infants,  1109-1110 
Location  bv  agent,  1112 
Minors,  1109-1110 
Petroleum  as  mineral,  1095 
Placer  claims  — 

Association  placer  claims,  1125 
Definition  of  placer  claim,  1099 
Discovery  on  placer,  1123-1125 
Form  and  extent,  1134 
Lode  claim  within  placer,  1232 
Patents  for  placer  claims,  1228- 

1232 
Statutes  relating  to  placers,  1115 
Police  power,  regulation  of  mining, 

1232-1234 
Policv  of  government  as  to  mining, 

1100 
Possession  preceding  location,  1118* 
1120 
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Possessory  rights  of  locator,  1152 

President  of  United  States,  lease  of 
public  mining  lands,  1195 

Principal    and    agent,    location    by 
agent,  1112 

Priority  between  locations,  1114 

Private  ways,  right  to  mines  under, 
1178 

Profit  a  prendre,  permitting  coal  to 
be  taken  from  land,  1148 

Prospectors  (see  also  Discovery)  — 
Improvements    on    public    lands, 

1119 
Partnership  in  prospecting,  1202 
Possession  before  location,  1118 
Vested  rights,  1119 

Quarry,  definition,  1096 

Railroad  aid  grants  as  exempt  from 
mineral  location,  1107 

Record,  see  Notice 

Relocation  — 

Abandonment  of  original  location, 

1135 
Failure   to   do   assessment   work, 

1137-1139  . 
Forfeiture    of    original    location, 

1135 
Subsisting   claim   as   barring   re- 
location, 1136 
Validity  of  original  claim  implied, 
1135 

Remedies,  see  Actions 

Reservation  as  affecting  severance  of 
mining  right  from  surface,  1175 

Right  acquired  by  location,  see  Es- 
tate under  valid  location 

Rights  of  way,  mines  under,  1178 

Royal  mines  at  common  law,  1100 

Royalties  under  mining  lease,  1191- 
1193 

Sales,  see  Conveyances 

School  lands  as  subject  to  mineral 
location,  1108 

Shaft,  discovery  shaft,  1127 

Sites,  see  Locations 

Sovereignty     over     public     mining 
lands,  1101 

Spanish  grants,  1102 

Specific  performance  of  mining  con- 
tracts, 1251 

Statutes  — 
Coal  screening  acts,  1234 
Construction  of  mining  acts,  1114 
History  of  mining  legislation,  1114 
Location  before  enactment  of  min- 
ing laws,  1119-1120 


MINES  —  continued. 
Statutes  —  continued. 
Placer  locations,  1115 
Regulation  of  mining,  1232-1234 
State  mining  laws,  1116 
Stone  as  mineral,  1095,  1096 
Subjacent  and  lateral  support  — 
Accrual  of  right  of  action  for  re- 
moving support,  1246 
Damages  for  injury   to  surface, 

1248 
Lease  as  affecting  right  to  sup- 
port, 1247 
Remedies  for  removal  of  support, 

1246 
Right  of  support  generally,  1244- 
1246 
Sublease  of  mining  rights,  1195 
Surface,  injuries  to,  see  Subjacent 

and  lateral  support 
Taxation  of  mines  and  mining  inter- 
ests, 1264 
Tide   lands  as  subject  to  location, 

1103 
Timber,   right  to   cut  from  public 

lands,  1157 
Town  sites  — 
Exception  of  mineral  lands  from 

town  site  grant,  1106 
Subsequent  discovery  of  minerals, 
1106 
Transfers,  see  Conveyances 
Trespass  for  injury  to  mining  claims, 

1255-1258 
Trover  for  severed  minerals,  1258 
Tunnel  location  — 
Discovery  of  mineral  as  essential 

to  tunnel  right,  1142 
Driving  tunnel  through  subsisting 

lode  claim,  1144 
Exploration  by  tunnel,  1142 
Marking     boundaries,     necessity, 

1143 
Protection  of  tunnel  rights,  1143 
Relation  back  of  discovery,  1143 
Statutorv  authorization,  1142 
Veins  — 

Continuity  of  vein,  1162 

Cross  and  intersecting  veins,  1154- 

1155 
Definition,  1097-1099 
Direction,  crossing  claim,  1166 
Direction,    passing    through    end 

and  side  lines,  11G6-1167 
End  lines  as  limiting  right  to  fol- 
low vein,  1164 
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MINES  —  continued. 
Veins  —  continued. 

Extent  of  locator's  rights,  1153- 

1154 
Identity  of  vein,  1162 
"Known  veins"  in  placer  patent, 

1230 
Secondary  veins,  1163 
Uniting  veins,  1162 
Waters     (see    also     Millsite    loca- 
tion) — 
Appropriation  and  user,  1146 
Interference  with  by  mining  oper- 
ations, 1241-1244 
Lands  under  navigable  waters  as 
subject  to  mineral  location,  1104 
Nature  of  water  site  for  mining, 

1146 
Pollution    in    mining    operations, 

1241-1244 
Priority  of  water  rights,  1147 
Water  as  mineral,  1095 
Weighing  coal,  1234 
Wills,  devise  of  mining  claim,  1186 
Working  mines,  see  Mining   oper- 
ations 
Work  on  claim,  see  Assessment  work 

MONET  — 

Bank  notes  as  money,  1269-1270 
Bills  of  credit,  emission  by  states 

prohibited,  1276 
Certificates    of    deposit    as    money, 

1268 
Certified  check  as  money,  1268-1269 
Checks  as  money,  1269 
Coin  — 

Mutilated    coin    as   legal    tender, 
1276 

Not  synonymous  with  money,  1266 

Power  to  prevent  destruction  and 
exportation,  1273 

Redemption    of    mutilated    coin, 
1282 


MONEY  —  continued. 

Confederate  money,  1280 

Congress,  power  to  regulate  and  con- 
trol money,  1271 

Counterfeit  money,  1281 

Currencv  defined,  1267 

Definitions,  1266 

Destruction  of  coin,  power  to  pre- 
vent, 1273 

Exportation  of  coin,  power  to  pre- 
vent, 1273 

Fees    to    public    officer    as    public 
money,  1269 

Foreign  money,  1279 

Legal  tender  — 

Contract  as  affecting  medium  of 

discharge  of  debts,  1277 
Mutilated  or  defaced  coin  or  notes, 

1276 
Notes,  1273 
What  constitutes,  1276 

Meaning   of  word   in   wills,   1270- 
1271 

Mutilated  or  defaced  coin  or  notes  as 
legal  tender,  1276 

Paper  money,  1278 

Paper  money,  issuance,  1272 

Parol  evidence  to  explain  medium  of 
payment,  1282 

Property,  money  as,  1268 

Redemption  of  mutilated  coin,  1282 

Regulation  and  control  by  Congress, 
1271 

Standard  of  value,  1278 

States,  power  as  to  money,  1274- 
1276 

Things    constituting    money,    1268- 
1269 

Value,  standard  of,  1278 

What  constitutes  money,  1268-1269 

Wills,  construction  of  term  "money," 
1270-1271 
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